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Wood v. Commonwealth Trailer Sales, Inc.

Darras L. Woob ET AL., APPELLEES, V. COMMONWEALTH
TRAILER SALES, INC., A CORPORATION, APPELLANT.
110 N. W. 2d 87

Filed July 7, 1961. No. 35003.

1. Sales. An essential of a time sale price is a price agreed upon
between the parties where the buyer is actually informed of and
has at the time the sale is made an opportunity to choose
between a cash and a time sale price.

2. Bales: Usury. A time sale made in good faith at a price in
excess of a cash price, even though the difference exceeds law-
ful interest for a loan, may not be regarded as invalid as being
tainted with usury.

3. Sales. The form of a transaction may properly be considered
in determining whether the price charged was a cash or
time sale price.

Legal necessity requires looking beyond the form to
the substance to ascertain whether a sale is a cash or time sale.

5. Usury. Under the terms of section 45-138, R. R. S. 1943, and
pursuant to the declaration of Powell v. Edwards, 162 Neb. 11,
75 N. W. 2d 122, neither a licensee nor any other person may
legally, directly or indirectly, charge, contract for, or receive
a greater rate of interest than 9 percent per annum upon any
loan or upon any part or all of any aggregate indebtedness of
the same persomn, in excess of $3,000.

6. Interest. The rate of interest on a debt payable in installments
or partial payments is ascertained by applying the payments
first to interest and the balance to the reduction of principal.

7. Usury. Under section 45-138, R. R. S. 1943, an installment loan
is unlawful if payments are contracted to be made over a period
exceeding 36 calendar months from the date of making the
contract.

By the terms of section 45-138, R. R. S. 1943, it is
required that installments for repayment of principal and
charges shall be arranged, with exceptions which are not im.
portant to note here, so that no installment is substantially
greater than any preceding installment.

Any contract of loan made knowingly or without the
exercise of due care to prevent the same in violation of section
45-138, R. R. S. 1943, is void and the lender has no right to collect
or receive any principal, interest, or charges thereon.

APpPEAL from the district court for Scotts Bluff County:
RicuHarp M. VAN STEENBERG, JUDGE. Affirmed as modified.
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Wright & Simmons and James R. Hancock, for ap-
pellant.

Robert L. Gilbert, for appellees.

Heard before CARTER, MESSMORE, YEAGER, SPENCER,
BosLAUGH, and BROWER, JJ.

YEAGER, J.

This is an action in equity instituted by Dallas L.
Wood and Doris I. Wood, husband and wife, plaintiffs and
appellees, against Commonwealth Trailer Sales, Inc., a
corporation, defendant and appellant, to have declared
null and void a certain conditional sales contract, to en-
join and restrain enforcement of the contract, to recover
judgment for $2,200 paid on the contract with interest,
to recover payments made into court, and for the costs
of the action.

A trial was had to the court which resulted in a de-
cree and judgment in favor of the plaintiffs and against
the defendant for injunction on the ground that the
contract was void, for $2,200 which had been paid to
the defendant, for $440 which had been paid into court,
and for interest and costs.

The defendant filed a motion for new trial which was
overruled. From the judgment and the order overruling
the motion for new trial the defendant has appealed.

As grounds for reversal the defendant has set forth
seven assignments of error. Of these, five deal with
the kind and character of the transaction involved and
in that view separate reference to these is not required.
The other two will be mentioned in due course herein.

For the most part the pertinent facts in this case are
not in dispute. At the inception of the transaction in-
volved the plaintiffs lived in a trailer in Scottsbluff,
Nebraska, which had been purchased from the defend-
ant, a portion of the cost price of which had not been
paid. The defendant was engaged in the maintenance
and operation of a trailer sales lot also in Scottsbluff,
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Nebraska. In November 1958, the plaintiffs discussed
with the agent of the defendant the purchase of a trailer
which was on the lot, the named price of which was
$5,895. Following discussions this agent communicated
with the president of the defendant at Wichita, Kansas,
the home office of the defendant. After this incident
the agent of the defendant again communicated with
the plaintiffs. Whether this was late in November 1958
or on December 1, 1958, is in dispute. Whether or
not there was an oral agreement as to the purchase is
in dispute. The plaintiffs in their testimony assert that
in November the parties orally agreed upon a plan of
purchase and exchange of their trailer for one on the lot
the price of which was $5,895. The agent of the defend-
ant says that there was no agreement as to purchase and
exchange until, as he believes, December 1, 1958. The
agent said in effect that he thought that on December
1, a written contract was presented to and signed by
plaintiffs and by him as agent for the defendant. He
testified that if he is mistaken as to the exact date at
least no plan of purchase was presented or agreed upon
until the contract to which he had reference was actually
presented to the plaintiffs, which is dated December 1,
1958.

The contract which was presented was denominated
“Conditional Sale Contract” and is exhibit 1 in evidence
in this case, and which, along with exhibit 2, is the
contract which the plaintiffs seek to have declared null
and void. Exhibit 2 is the same as exhibit 1 except as
te the absence of the signature of Mrs. Wood. The two
bear the same date but exhibit 2 was executed on a
later date than was exhibit 1. The two cover the same
transaction. The only purpose of exhibit 2 was to pro-
vide additional security to the defendant on the con-
ditional sales contract. It was not designed to and did
not change in any material respect the obligations of the
parties as contained in exhibit 1.

The undisputed testimony is that before exhibit 1
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was signed the agent went over it in all of its details with
the plaintiffs, and that it was at this time and by this
instrument, and it alone, that the obligations of the
parties were created except as to the matter of additional
security. On the record of the evidence this must be
accepted as true. The plaintiffs contend that the trans-
action was made under oral agreement entered into on
November 27, 1958, but clearly on that date there were
only negotiations which preceded the contract as it
appears in exhibit 1. It is this instrument that the plain-
tiffs contend is void and entitles them to the relief they
seek in this action.

The details of the exhibit which it is deemed necessary
to set out herein are as follows:

Price (if this were a cash sale) $5,895.00
Down payment 885.00
Unpaid balance $5,010.00
Insurance premium 334.40
Official fees 10.00
Principal balance $5,354.40
Finance charge 1,924.04
Time balance $7,278.44
59 monthly installments each - $110.00
Final payment in 60th month $788.44
Time sale price $8,163.44

On the face of this instrument, as is apparent, a cash
sale price of $5,895 is set out, also a time sale price
of $8,163.44. It appears further that at the time the
instrument was executed on the basis of the named cash
sale price, the plaintiffs became obligated under the
terms of the instrument, if it is valid, to the defendant
in the amount of $7,278.44 as a time sale balance on a
time sale price of $8,163.44.

The plaintiffs contend that this was not a valid and
binding time sale but on the contrary it was in truth a
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loan in violation of the terms of the Installment Loan
Act. As a loan payable in installments, the contention
is that the amount which the plaintiffs became obligated
to pay by exhibit 1 in excess of $5,354.40 amounted to
interest at a greater rate than was allowable under the
Installment Loan Act, that the final payment was sub-
stantially greater in amount than the preceding install-
ments, and that the period over which payments were
tc be made exceeded the period permitted. Further it
is contended that this being a loan, the defendant was
required under law to deliver a statement of insurance
procured by it and, within 15 days, to deliver to plain-
tiffs an executed copy of the insurance policy or certif-
icate, which it failed to do.

It is pointed out here that the defendant is not a
licensee and entitled to make loans under the Install-
ment Loan Act. It follows that if the position of the
plaintiffs is to be sustained it must be done on the theory
that what was done in this instance by a nonlicensee in
violation of the Installment Loan Act was as much a
violation of the act as if it had been done by a licensee.
This court has held that by a violation of the terms of
the act a nonlicensee is subject to the same burdens
as those of a licensee. In Powell v. Edwards, 162 Neb.
11,75 N. W. 2d 122, it was said: “An installment loan in
excess of $1,000 wherein an interest rate in excess of
9 percent per annum is contracted for, which would be
void if made by a licensee under the installment loan
law, is void and the lender shall have no right to collect
or receive any principal or collect any interest on such
loan.” See, also, State ex rel. Beck v. Associates Dis-
count Corp., 162 Neb. 683, 77 N. W. 2d 215; Thompson
v. Commercial Credit Equipment Corp., 169 Neb. 377,
99 N. W. 2d 761; Robb v. Central Credit Corp., 169 Neb.
505, 100 N. W. 2d 57.

The defendant seeks in its brief to distinguish this
case from the case of Powell v. Edwards, supra, which
case, as does the one here, involved a sale made by a
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dealer not engaged in making loans and not licensed to
do so under the installment loan laws. It is not capable
of the attempted distinction. The two transactions in
all material matters were alike. The only difference
at all between the two is that in that case the formula
on which the transaction was closed was obtained by the
dealer from a licensee whereas the source of the one
used by the defendant in this case was not disclosed.

In the light of the pronouncement in Powell v. Ed-
wards, supra, and section 45-138, R. R. S. 1943, neither
a licensee nor a nonlicensee may contract for or receive
a greater rate of interest than 9 percent per annum on
any loan in excess of $3,000. If either does so he shall
have no right to collect principal or interest.

The question for first consideration is that of whether
this transaction was, within the meaning of law, what
amounted to an installment loan or was, within the true
meaning of the law, a time sale transaction.

An essential of a valid time sale price is a price agreed
upon between the parties where the buyer is actually
informed of and has at the time the sale is made an op-
portunity to choose between a cash and a time sale price.
See, Powell v. Edwards, supra; McNish v. General Credit
Corp., 164 Neb. 526, 83 N. W. 2d 1; McNish v. Grand
Island Finance Co., 164 Neb. 543, 83 N. W. 2d 13; Thomp-
son v. Commercial Credit Equipment Corp., supra; Com-
monwealth Co. v. Fauver, 169 Neb. 795, 101 N. W. 2d 150.

It is also true that a time sale made in good faith at
a price in excess of a cash price, even though the differ-
ence exceeds lawful interest for a loan, may not be re-
garded as invalid as being tainted with usury. See,
Grand Island Finance Co. v. Fowler, 124 Neb. 514, 247
N. W. 429; Powell v. Edwards, supra; State ex rel. Beck
v. Associates Discount Corp., 168 Neb. 298, 96 N. W. 2d
55; McNish v. Grand Island Finance Co., supra; Thomp-
son v. Commercial Credit Equipment Corp., supra; Robb
v. Central Credit Corp., supra; Commonwealth Co. v.
Fauver, supra.
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It is of course true that the form of the transaction
as it is disclosed by the record may properly be con-
sidered in determining its true character. It is also true
that it becomes necessary to look beyond the form to
the substance to ascertain whether or not there was a
bona fide time sale. The true intent must control. In
dealing with this question it was said in McNish v.
General Credit Corp., supra: “In cases of this character
courts will look through the form to the substance of
the transaction in order to determine whether there
was a bona fide time sale or a loan.” See, also, State ex
rel. Beck v. Associates Discount Corp., 162 Neb. 683,
77 N. W. 2d 215; Restatement, Contracts, § 529, p. 1029;
State ex rel. Beck v. Associates Discount Corp., 168 Neb.
298, 96 N. W. 2d 55; Curtis v. Securities Acceptance
Corp., 166 Neb. 815, 91 N. W. 2d 19.

In examining the record in the light of these rules
and principles, analysis of exhibit 1, the instrument
on which the sale was made and the details of which
have already been set out herein, discloses that a cash
sale price was named. That price was $5,895. It also
discloses a named time sale price of $8,163.44. This in-
strument discloses that $885 was allowed against the
cash price leaving the plaintiffs owing the defendant a
balance of $5,010. To this was added $334.40 for in-
surance and $10 for official fees, making a total owing of
$5,354.40. To this was added $1,924.04, which was in
terms designated “Finance Charge.” The total of the
obligation thus became $7,278.44. This was designated
as “Time balance owed.” The last line of the analysis
on the face of exhibit 1 stated that the time sale price
was $8,163.44. This was arrived at by addition of the
amount of the original allowance on the cash price of
$885 to the designated time balance of $7,278.44. This
time balance was payable over a period of 5 years in
59 monthly payments of $110 each and a final payment
of $788.44.

Upon the true character of this item of $1,924.04 de-
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pends the question of whether or not this transaction
was in a valid sense a time sale and lawful. If this had
been in the true sense an addition to a disclosed cash
sale price and the plaintiffs had been so apprised, it
could well be said that involved here was a valid time
sale.

The fact however is, as disclosed by the record, that
this was not true. The exhibit itself discloses that it
was a finance charge on an unpaid balance of $5,354.40.
1t amounted on its face to interest on a forbearance for
a period of 5 years. In law it amounted to interest on a
loan. See Powell v. Edwards, supra.

In addition to what was apparent from the face of the
instrument itself the testimony on behalf of the defend-
ant discloses that the finance charge was made on the
basis of 7 percent interest a year on $5,354.40 for a period
of 5 years, which amounted to $1,874.04, to which was
added $50 making the total of $1,924.04. The $50 is not
explained by the defendant. The plaintiffs’ evidence
indicates that it was a charge for refinancing the balance
remaining unpaid at the end of 5 years.

The conclusion that this was an interest charge and
was so regarded by the parties and not the difference
between a cash price and a time sale price is inescapable.

It is further true that this transaction amounted to
an installment loan with a rate of interest which ren-
dered it void. Section 45-138, R. R. S. 1943, the statute
in force at the date of the transaction and which con-
trols here, provides in part: “No licensee shall directly
or indirectly charge, contract for, or receive a greater
rate of interest than nine per cent per annum upon any
loan, or upon any part of all of any aggregate indebted-
ness of the same person, in excess of three thousand
dollars.” That which appears as “any part of all” by
error in publication is erroneous. As enacted it was
“any part or all.”

The indebtedness, as has been made clear, was in
excess of $3,000 and when considered in its true light,
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although the computation was made on an announced
basis of 7 percent, the rate in practice was far in excess
of 9 percent. The rule which makes this evident was
stated in the case of Mills v. Saunders, 4 Neb. 190, as
follows: “Partial payments made upon a debt draw-
ing interest should be first applied in payment of the
interest, and afterwards to the reduction of the prin-
cipal.” See, also, Davis v. Neligh, 7 Neb. 78; State ex
rel. Beck v. Associates Discount Corp., 168 Neb. 298, 96
N. W. 2d 55. Here there was no deduction of interest
on the original amount of the indebtedness notwith-
standing a monthly reduction of principal over a period
of 59 months.

The transaction, which must be treated as a loan,
was void for the reason that the rate of interest was
greater than the rate allowed by law.

It was void for the further reason that the payments
exacted extended over a greater period than was per-
mitted by law. Section 45-138, R. R. S. 1943, contains
the following: “No licensee shall enter into any con-
tract of loan, * * * under which the borrower agrees
to make any payment of principal more than thirty-six
calendar months from the date of making such contract,
* # * if such contract is not secured by a bona fide duly
recorded mortgage on real estate owned by the borrower,
or under which the borrower agrees to make payment
of principal more than thirty-six calendar months from
the date of making such contract, if the contract of loan
is secured by a bona fide duly recorded mortgage on
real estate owned by the borrower.” The principal pay-
ments on this transaction extended beyond 36 months
contrary to the provision.

There is still another reason why it is contended that
the transaction was void. Section 45-138, R. R. S. 1943,
further provides: “Every loan contract shall provide
for repayment of principal and charges in installments
which shall be payable at approximately equal periodic
intervals of time and so arranged that no installment is
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substantially greater in amount than any preceding in-
stallment.” Provision is made in this section of the
statute for exceptions in the light of designated condi-
tions. No such designated conditions have in this in-
stance become apparent. As has already been pointed
out payment was to be made by 59 installments of $110
each and 1, which the parties have referred to as a bal-
loon payment, for $788.44.

This as well as all other violations of the section ren-
dered the transaction void. The final sentence of the
section is the following: ‘“Any contract of loan made
in violation of this section, either knowingly or without
the exercise of due care to prevent the same, shall be
void and the licensee shall have no right to collect or
receive any principal, interest, or charges on such loan.”

In their petition the plaintiffs have asserted two other
grounds for the relief claimed. One of these is that the
defendant failed to deliver a statement of insurance pro-
cured and the other is that the defendant failed, within
15 days after making the loan, to deliver an executed
copy of the insurance policy or certificate obtained to
the plaintiffs.

The evidence in this area does not appear sufficient to
sustain the allegations of the petition. Whether or not
the trial court sustained these allegations does not ap-
pear from the findings and judgment. The court without
elaboration found that the transaction was a loan and
that it was usurious and void, and adjudicated accord-
ingly. This of course cannot militate against the judg-
ment rendered in view of the holding of invalidity on
the other grounds.

One of the two assignments of error to which refer-
ence has hereinbefore been made complains that plain-
tiffs were erroneously permitted to testify orally that
written contracts were executed other than on the date
which they bear. It is true that such testimony was re-
ceived. Assuming that this testimony was inadmissible,
insofar as the decision in the case is concerned, it was
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without prejudice. It is clear from what has been
said herein that the conclusion reached is not in any-
wise based thereon. The conclusion is based on the
assumption that the exhibits, as the defendant contends,
correctly reflect the date or dates of the transaction
involved.

The other assignment of error charges that the find-
ing of fact as to the amount paid to defendant by the
plaintiffs is erroneous and excessive. This the plaintiffs
concede. Judgment was rendered on account of pay-
ments made in the amount of $2,200. Only $1,980 was
actually paid. The judgment must be reduced in the
amount of $220.

The judgment of the district court is therefore af-
firmed in all respects except that the money judgment
in favor of plaintiffs is modified by reduction from
$2,200 to $1,980.

AFFIRMED AS MODIFIED.

FirsT STATE BANK OF SCOTTSBLUFF, NEBRASKA, A
CORPORATION, APPELLEE, V. AUSTIN BEAR, APPELLEE,
FrLLMore Co. IMPLEMENT AND IRRIGATION CoM-

PANY, A CORPORATION, INTERVENER-APPELLANT.
110 N. W. 2d 83

Filed July 7, 1961. No. 35010.

1. Replevin: Trial. An action in replevin in this state is properly
triable to a jury.

2. Fraudulent Conveyances. The question of whether a transfer
of property was made with intent to defraud creditors is a
question of fact.

3. Sales: Chattel Mortgages. A contract of conditional sale is not
valid as against a mortgagee for value and without notice from
a purchaser of the conditional vendee under section 36-207,
R. R. S. 1943.

AppEAL from the district court for Scotts Bluff County:
Ricuarp M. VAN STEENBERG, JUDGE. Affirmed.
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Wright & Simmons and James R. Hancock, for inter-
vener-appellant.

Neighbors & Danielson, for appellee First State Bank.
Andrew K. Parkansky, for appellee Bear.

Heard before CARTER, MESSMORE, YEAGER, SPENCER,
BosLauGH, and BROWER, JJ.

Bosrauch, J.

This is an action in replevin brought by the First State
Bank of Scottsbluff, Nebraska, to recover possession of
a farm tractor and combine from Austin Bear. The
bank claimed the right to possession of the property
by reason of two chattel mortgages from Bear. The
Fillmore Co. Implement and Irrigation Company inter-
vened in the action, claiming the right to possession
by reason of prior contracts of conditional sale to
Andrew Jacox. The matter was tried to the court with-
out a jury and the court found for the bank. The im-
plement company filed a motion for new trial, which
was overruled, and it has appealed.

The controversy is between the bank and the imple-
ment company. The implement company, as appellant,
has assigned as error the finding of the trial court that
the bank was entitled to possession of the property, and
that the judgment is contrary to the evidence and the
law.

An action in replevin in this state is properly triable
to a jury. § 25-10,102, R. S. Supp., 1959, and §§ 25-
10,103, 25-10,105, R. R. S. 1943. The findings of the
trial court in this case have the effect of a verdict of a
jury. Dunbier v. Stanton, 170 Neb. 541, 103 N. W. 2d
797. In considering the sufficiency of the evidence to
sustain the judgment, the evidence will be considered
most favorably to the successful party, any controverted
fact will be resolved in its favor, and it will have the
benefit of every inference reasonably deducible from
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the evidence. Bailey v. Karnopp, 170 Neb. 836, 104 N.
W. 2d 417.

The record shows that on February 11, 1959, Jacox
purchased the combine and other equipment from the
implement company by a contract of conditional sale.
On July 12, 1959, Jacox purchased the tractor and other
equipment from the implement company by a contract
of conditional sale. Although Jacox had been a resident
of Scotts Bluff County, Nebraska, since March 1, 1958,
the conditional sale contracts were not recorded in
Scotts Bluff County until June 2, 1960.

In the fall of 1959, Bear and Jacox entered into a
transaction for the feeding of cattle and the operation of
a dairy upon a farm owned by Bear. As a part of this
transaction Bear purchased certain feed and equipment,
including the tractor and combine, from Jacox. Bear
was to pay the amount Jacox owed against the equip-
ment.

On September 17, 1959, Bear paid Jacox $500 upon
the purchase. Sometime after September 17, 1959, Ja-
cox gave Bear a bill of sale dated September 17, 1959,
for the feed and equipment.

On December 10, 1959, Bear gave Jacox two checks
totaling $2,150 and borrowed $2,000 from the bank,
giving the bank a mortgage upon the tractor. The bank’s
mortgage was filed in Scotts Bluff County on December
11, 1959. On January 9, 1960, Bear gave Jacox a check
for $300. On January 11, 1960, Bear gave Jacox a check
for $1,500 and borrowed $2,500 from the bank, giving
the bank a mortgage upon the combine. The bank filed
this mortgage in Scotts Bluff County on January 12,
1960. The bank had no notice of the conditional sale
contracts between the implement company and Jacox.

The appellant’s theory of the case is that the bank
obtained no liens under the mortgages from Bear be-
cause Bear had no title to the property; that the transac-
tion between Jacox and Bear was made with the intent
to defraud the creditors of Jacox and was void under
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section 36-401, R. R. S. 1943; and that the recording
statute applicable to conditional sale contracts, section
36-207, R. R. S. 1943, does not protect a mortgagee of
a purchaser from the conditional vendee.

The existence of the fraudulent intent necessary to
invalidate the transfer from Jacox to Bear under sec-
tion 36-401, R. R. S. 1943, is a question of fact. § 36-
406, R. R. S. 1943; Smith v. Ely, 164 Neb. 636, 83 N.
W. 2d 55. Although some of the circumstances sur-
rounding the transaction between Jacox and Bear may
be said to be suspicious, the evidence falls far short of
establishing, as a matter of law, that the sale of the
tractor and combine to Bear was made with intent to
defraud the creditors of Jacox and, therefore, void under
the statute. The evidence is sufficient to sustain the
tinding of the trial court in favor of the bank as to this
issue.

It should also be noted that the bank was a bona fide
mortagee of the property for value and without notice.
A bona fide purchaser for value from a fraudulent ven-
dee is protected as against the creditors of the fraudu-
lent vendor. § 36-407, R. R. S. 1943; Hackney v. First
Nat. Bank of Lincoln, on rehearing, 68 Neb. 594, 98 N.
W. 412. The general rule is that a bona fide mortgagee
{for value is also protected as against the creditors of the
fraudulent vendor. 24 Am. Jur., Fraudulent Convey-
ances, § 156, p. 292; 37 C. J. S, Fraudulent Conveyances,
§ 302, p. 1134.

The controlling question in this case is whether the
recording act protects a mortgagee of a purchaser from
the conditional vendee. The statute, section 36-207, R.
R. S. 1943, provides in part as follows: “Where a
vendee * * * of personal property * * * obtains actual
possession pursuant to a contract of sale * * * containing
a stipulation which makes the transfer of title or owner-
ship depend on any condition, such stipulation shall not
be valid against any purchaser, judgment creditor or
mortgagee of the vendee * * * without notice of such
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stipulation unless the said contract * * * be in writing
signed by the vendee * * * and said contract * * * or a
copy thereof be filed in the office of the clerk of the
county within which such vendee * * * resides * * *.
All such sales and transfers shall cease to be valid
against purchasers in good faith, judgment or attaching
creditors, or subsequent mortgagees without notice at
the expiration of five years unless such vendor * * *
shall, within thirty days prior to the expiration of the
five years from the date of such sale or transfer, file
said contract, * * * or a copy thereof, in the office of said
clerk, and said vendor * * * may preserve the validity of
his said sale or transfer of personal property by an
annual refiling of a copy of said contract * * * in the
same manner.,”

The appellant contends that although the statute
clearly protects a mortgagee or purchaser of a condi-
tional vendee, it does not protect a mortgagee of a pur-
chaser from a conditional vendee. The appellant cites
and relies, principally, upon Friendly Finance Corp. v.
Quinn, 232 N. C. 407, 61 S. E. 2d 192, in support of this
contention.

In the Friendly Finance Corp. case, one Stewart pur-
chased an automobile upon a contract of conditional
sale. The sale took place in Rhode Island which state
did not have a recording statute. Stewart defaulted on
the contract but did not attempt to convey the title to
the automobile. The North Carolina court held that the
assignee of the conditional sale contract was entitled to
replevy the automobile from a third party who did not
claim title through Stewart even though the contract of
conditional sale was not recorded in North Carolina.
The basis of the decision is that the North Carolina re-
cording statute protects only creditors or purchasers
for value who claim through the conditional vendee. As
stated by the court: “* * * that is, the title is valid as
against all except those who deraign their title from the
conditional vendee. * * * Mere possession without proof
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that title was acquired, either directly or by mesne con-
veyances, from the mortgagor or conditional vendee is
not sufficient to bring a claim within the purview of the
language used in the Acts.”

The Friendly Finance Corp. case does not support
the contention of the appellant in this case. It recog-
nizes that those who claim title through mesne con-
veyances from the conditional vendee are entitled to
the protection of the statute. We have examined the
other authorities cited by the appellant and consider
them to be distinguishable upon the facts.

The purpose of the recording act is to protect third
parties who might otherwise be defrauded by notifying
them that title to the property remains in the vendor.
National Cordage Co. v. Sims, 44 Neb. 148, 62 N. W.
514. Persons claiming through a purchaser from a con-
ditional vendee are entitled to the protection of the re-
cording act because they, as well as the purchaser, also
rely upon the appearance of title created by the con-
ditional seller.

In National Cash Register Co. v. Maloney, 95 Iowa
573, 64 N. W. 618, the Iowa court held that a purchaser
for value and without notice from a purchaser with
notice from a conditional vendee was entitled to the
protection of the recording act. In rejecting a conten-
tion that the second purchaser was not protected the
court said: It is true that the statute, by a strict
literal construction, applies only ‘to any creditor or pur-
chaser of the vendee.” But consideration must be given
to the object and intent of the law, and to the evil or
wrong intended to be corrected thereby. It was the
right of Meecham to assign his interest in the prop-
erty to McGlashon, with notice of the rights of the
cash-register company; and Maloney, when he made
his purchase, in ignorance of the conditions upon which
the title to the property depended, ought to be pro-
tected the same as if he had purchased directly from
Meecham without the intervention of the claim of Mc-
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Glashon, who held the property by precisely the same
right which Meecham had. The construction of the
law as contended for by appellant seems to us to be too
narrow and restricted, and, in our opinion, the district
court correctly held that, as Maloney purchased the
property without notice, the conditions of the original
sale are invalid as to him.” See, also, Union Bank &
Trust Co. v. Willey, 237 Iowa 1250, 24 N. W. 2d 796,
holding a mortgagee without notice of a purchaser from
a conditional vendee protected as against an unrecorded
contract of conditional sale.

It is unfortunate that the appellant failed to record
its contracts of conditional sale in the manner pre-
scribed by statute. As between a conditional vendor
and a third party claiming through the conditional ven-
dee, and who has purchased or loaned money upon the
property without notice, actual or constructive, of the
rights of the conditional vendor, we believe that the
third party should prevail. To permit the appellant to
prevail over the bank in this case would defeat the pur-
pose of the recording statute applicable to contracts of
conditional sales.

The judgment of the district court is correct and it is
affirmed.

AFFIRMED.

CLARENCE SCHLINES, AS ADMINISTRATOR OF THE ESTATE
OF MYRNA SCHLINES, DECEASED, APPELLANT, V. VIRGIL

EKBERG ET AL., APPELLEES.
110 N. W. 2d 49

Filed July 7, 1961. No. 35032.

1. Trial: Judgments. The court examines the evidence on a motion
for summary judgment, not to decide any issue of fact presented,
but to discover if any real issue of fact exists.

The burden is upon the party moving for

summary judgment to show that no issue of fact exists, and
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unless he can conclusively do so the motion must be overruled.

In considering a motion for summary judg-

ment the court should view the evidence in the light most favor-

able to the party against whom it is directed, giving to that
party the benefit of all favorable inferences that may be rea-
sonably drawn therefrom.

A motion for summary judgment is not a
substitute for a demurrer, a motion to dismiss, or a motion for
judgment on the pleadings. .

5. Negligence. There is no fixed rule for the ascertainment of
what is gross negligence, but whether or not gross negligence
exists must be determined from the facts and circumstances in
each case.

6. Automobiles: Negligence. More than one act of negligence
may in combination amount to gross negligence within the mean-
ing of the motor vehicle guest statute.

APpEAL from the district court for Dixon County:
JouN E. NEwTON, JUDGE. Reversed and remanded.

H. D. Addison and John V. Addison, for appellant.

Frederick M. Deutsch and William I. Hagen, for ap-
pellees.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BOSLAUGH, and BROWER, JJ.

Bosraucs, J.

This is an appeal in an action for wrongful death. The
trial court sustained the motion of the defendants for
summary judgment. The plaintiff’s motion for new
trial was overruled and the plaintiff has appealed. The
assignments of error are, in substance, that the trial
court erred in sustaining the motion for summary
judgment.

The plaintiff is the administrator of the estate of
Myrna Schlines, deceased. Myrna Schlines died as the
result of injuries sustained while riding in an automo-
bile operated by Leon J. Ekberg, deceased. The de-
fendants are the parents of Leon J. Ekberg and were
the owners of the automobile in which the plaintiff’s
decedent was riding at the time of the accident. The
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defendants are alleged to be liable for the negligence of
Leon J. Ekberg under the family-purpose doctrine.

Upon a motion for summary judgment the court ex-
amines the evidence, not to decide any issue of fact, but
to discover if any real issue of fact exists. “In other
-words, the court can merely determine that an issue of
fact does or does not exist. If such an issue does exist,
the Summary Judgments Act has no application; if
such issue does not exist, a motion for a summary judg-
ment affords a proper remedy. The burden is upon the
moving party to show that no issue of fact exists, and
unless he can conclusively do so the motion for sum-
mary judgment must be overruled.” Ingersoll v. Mont-
gomery Ward & Co., Inc.,, 171 Neb. 297, 106 N. W. 2d 197.

In considering a motion for summary judgment the
court should view the evidence in the light most favor-
able to the party against whom it is directed, giving
to that party the benefit of all favorable inferences
that may be reasonably drawn therefrom. Ingersoll v.
Montgomery Ward & Co., Inc., supra.

The motion for summary judgment was submitted to
the trial court upon the petition of the plaintiff; the
deposition and affidavit of Harold Anderson, the father
of Loene Anderson; the deposition and affidavit of Loene
Anderson, a passenger in the Ekberg car; the deposition
of Clarence Schlines, the plaintiff; the deposition and
affidavit of Merle Schlines, a passenger in the Ekberg
car; the depositions of Alberta Erwin and Marcia Er-
win, passengers in the Erwin car; and the report of a
State Patrolman who investigated the accident, and a
stipulation relating thereto.

The accident occurred at about 7:15 p. m., on June
9, 1959, approximately 150 feet east of the crest of a
hill on a county road in Dixon County, Nebraska. The
surface of the road was graveled and was approximately
20 feet wide. The weather was clear to partly cloudy.

The plaintiff’s decedent, Myrna Schlines, was riding
in the front seat of the automobile operated by Leon J.
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Ekberg. Loene Anderson and Merle Schlines were rid-
ing in the back seat of this car.

The Ekberg car was proceeding east at about 50
miles per hour before the accident. Its speed was not
reduced as it approached the crest of the hill. As the
Ekberg car reached the crest of the hill Myrna Schlines
said, “Oh, Leon.”

Leon J. Ekberg did not turn the car to the right or
left when approaching the crest of the hill or after
reaching it and did not apply his brakes or slow down.

The right front of the Ekberg car collided head-on
with the right front of an automobile operated by Henry
Erwin which was going west. Both vehicles came to
rest at the point of impact. The Ekberg car was on
the north side of the road headed slightly southeast.
Both left wheels of the Erwin car were south of the
center of the road and it was headed slightly northwest.
There were no skid marks or brake marks in the road
after the accident.

The plaintiff’s decedent was alleged to have been a
guest passenger in the Ekberg car at the time the acci-
dent happened. It was necessary, therefore, for the
plaintiff to allege and prove that her death was caused
by the gross negligence of the defendants. § 39-740,
R. R. S. 1943.

Gross negligence within the meaning of the motor
vehicle guest statute means gross and excessive negli-
gence or negligence in a very high degree; the absence
of slight care in the performance of duty; an entire fail-
ure to exercise care; or the exercise of so slight a de-
gree of care as to justify the belief that there was an
indifference to the safety of others. Olson v. Shelling-
ton, 167 Neb. 564, 94 N. W. 2d 20.

There is no fixed rule for the ascertainment of what
is gross negligence, but whether or not gross negligence
exists must be determined from the facts and circum-
stances in each case. Pester v. Nelson, 168 Neb. 243,
95 N. W. 2d 491.
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More than one act of negligence may in combination
amount to gross negligence within the meaning of the
motor vehicle guest statute. Olson v. Shellington,
supra.

The principal allegation of gross negligence contained
in the petition was that Leon J. Ekberg drove the de-
fendants’ automobile on the left side of the road over
the crest of a hill and head-on into the Erwin car. The
petition also alleged failure to maintain a proper look-
out; failure to maintain proper control; failure to be
able to stop, slow down, or turn aside so as to avoid the
collision; excessive speed; failure to reduce speed when
approaching the crest of a hill; driving on the left side of
the highway; failure to drive on the right side of the
highway; and failure to pass the Erwin automobile to
the right.

The defendants do not question the sufficiency of the
allegations of the petition. This is proper because a
motion for summary judgment is not a demurrer or a
substitute for a demurrer, a motion to dismiss, or a
motion for judgment on the pleadings. Johnson wv.
School Dist. No. 3, 168 Neb. 547, 96 N. W. 2d 623. The
defendants contend that the plaintiff has failed to meet
the burden of proof in that the evidence is conflicting
and that several inferences may be drawn from the evi-
dence, some of which are unfavorable to the plaintiff.

It is true that there is some conflict in the evidence
which was before the trial court on the motion for sum-
mary judgment. However, the plaintiff at this time is
entitled to have all conflicts resolved in his favor, and
to have the benefit of all favorable inferences that may
be drawn from the evidence. The burden of proof at this
time is not upon the plaintiff to prove gross negligence
by a preponderance of the evidence, but upon the de-
fendants as the moving parties to show conclusively
that no issue of fact exists.

When the evidence is viewed in the light of the fore-
going rules, it is apparent that the defendants have



Vor. 172] JANUARY TERM, 1961 515
Elliott v. City of Auburn

not shown conclusively that no genuine issue of fact
exists. There is evidence which tends to support the
allegations of the petition and it is sufficient to show
that an issue of fact exists.

The motion for summary judgment should have been
overruled. The judgment of the district court is re-
versed and the cause is remanded for further proceed-
ings according to law.

REVERSED AND REMANDED.

LeRoy E. ELLIOTT ET AL., APPELLANTS, V. CITY OF AUBURN,

NEBRASKA, A MUNICIPAL CORPORATION, ET AL., APPELLEES.
110 N. W. 24 218

Filed July 14, 1961. No. 34883.

AprpPEAL from the district court for Nemaha County:
VirciL FALLooN, JUDGE. On motion for rehearing. See
ante p. 1, 108 N. W. 2d 328, for original opinion. Motion
for rehearing overruled.

Dwight Griffiths, for appellants.

John Ferneau, Yale C. Holland, Dale Cullen, Clarence
E. Heaney, Jr., and Donald F. Stanley, for appellees.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BROWER, JJ.

SPENCER, J., dissenting.

The facts in this case are set out in detail in our opin-
jon. I shall set out only those pertinent to the considera-
tion of the case.

This is an action in equity against the county treas-
urer and others to declare special paving assessments
void and to enjoin their collection. A demurrer was
sustained to the plaintiffs’ second amended petition.
Plaintiffs appeal.

Plaintiffs’ second amended petition with reference to
the petition presented for the creation of the paving
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district alleges in substance that on April 7, 1958, there
were 19 or more resident owners of real estate directly
abutting upon the streets petitioned to be improved,
but that the petition presented to the mayor and city
council was signed by not more than 11 resident owners
owning property directly abutting upon the streets peti-
tioned to be improved; that the 11 owners signing the
petition did not constitute 60 percent of the resident
owners as required by section 17-510, R. R. S. 1943; and
that the petition for the creation of paving district No.
27 was therefore insufficient to confer jurisdiction or
authority upon the city or upon its mayor and city coun-
cil to enact an ordinance for the creation of a paving
district as required by section 17-510, R. R. S. 1943.

The foregoing statement from the second amended
petition constitutes the nub of the case. There are
allegations of fraud which are immaterial. They are
fully discussed in our opinion. The question, as I see it,
is: First, whether the petition to create a paving dis-
trict presented pursuant to section 17-510, R. R. S. 1943,
is jurisdictional; and second, whether it may be col-
laterally attacked. In my judgment, the answer to both
questions is in the affirmative if we are to follow the
only Nebraska cases which involve special paving peti-
tions where the question has been raised, or if we are
to follow the majority rule over the country. Our
opinion holds otherwise.

The truth of the factual allegation in the second
amended petition that there were 19 or more resident
owners owning property directly abutting upon the
streets proposed to be improved and that only 11 signed,
is a statement of fact, and stands admitted by the
demurrer.

The methods by which cities of the second class are
empowered to pave streets and to levy special assess-
ments therefor are prescribed by sections 17-509 to 17-
512, R. R. S. 1943. The method used in the instant case
iz covered by section 17-510, R. R. S. 1943, which is as
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follows: “Whenever a petition signed by sixty per cent
of the resident owners, owning property directly abut-
ting upon the street, streets, alley, alleys, public ways
or public grounds proposed to be improved, shall be
presented and filed with the city clerk or village clerk,
petitioning therefor, the governing body shall by ordi-
nance create a paving, graveling or other improvement
district or districts, and shall cause such work to be done
or such improvement to be made, and shall contract
therefor, and shall levy assessments on the lots and
parcels of land abutting on or adjacent to such street,
streets, alley or alleys especially benefited thereby in
such district in proportion to such benefits, to pay the
cost of such improvement.” This section is the only
one applicable on the facts herein.

Section 17-513, R. R. S. 1943, provides that the suffi-
ciency of the petition is to be determined by the record
in the office of the county clerk or register of deeds “at
the time of the adoption of said ordinance.”

Section 17-509, R. R. S. 1943, contains the following
provision on street improvements: “Provided, that none
of the improvements hereinbefore named shall be or-
dered except as provided in sections 17-510 to 17-512.”

As I view the facts in this case, they are controlled
by Morse v. City of Omaha, 67 Neb. 426, 93 N. W. 734,
which is not mentioned in any way in our opinion.
The Morse case, like this one, was a proceeding in equity
to hold a repaving ordinance void and to enjoin collec-
tion of special assessments. The statute involved, section
110, chapter 12a, Compiled Statutes, 1897, provided in
substance that the city council could order repaving
upon a petition of owners of a majority of the taxable
front feet in any improvement district. A district was
created and the improvement made. The plaintiff al-
leged that the repaving petition acted on by the city
council did not in fact contain the names of the owners
of a majority of the taxable front feet in the district.
The city contended that the petition was regular upon
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its face, that the city council so determined, and that
the petition could not now be collaterally attacked. The
following extracts from that opinion are pertinent here-
in: “The correct determination of the first question
must depend upon whether a petition in fact contain-
ing the signatures of the owners of a majority of the tax-
able front feet is a jurisdictional prerequisite to valid
action by the council in making the assessment. It may,
in the first place, be remarked that the rule firmly estab-
lished in this state by a long line of decisions is that
statutory provisions authorizing the levy and collection
of special assessments shall be strictly construed, and
that the record of such proceedings must on its face
affirmatively show a compliance with all the conditions
made necessary by the statute to a valid exercise of
the taxing power. In discussing this principle, IRVINE,
C., in Hutchinson v. City of Omaha, 52 Nebr., 345, 349,
expressing an individual opinion, said: ‘Such grants of
power hold out temptations and opportunities for the
confiscation of property to such an extent that the pro-
tection of property rights demands that they should re-
ceive the very strictest construction, and that the courts
should be insistent that the proceedings should be of
the utmost regularity.” Again, in Batty v. City of
Hastings, 63 Nebr., 26, it was said (p. 32): ‘It is the
settled construction of the statutes of this state relating
to municipal corporations that the several steps re-
quired to be taken in assessing the cost of public im-
provements against property benefited must be con-
strued strictly’ Medland v. Linton, 60 Nebr. 249;
Grant v. Bartholomew, 58 Nebr., 839; Smith v. City of
Omaha, 49 Nebr., 883; Harmon v. City of Omaha, 53
Nebr., 164. * * *

“Judge Cooley, in his work on Taxation (2d ed.),
page 656, in construing provisions identical with that
involved herein, says: ‘Their legislative action, if prop-
erly taken, is conclusive of the propriety of the pro-
posed improvement, and of the benefits that will re-
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sult, if it covers that subject, but it will not conclude
as to the preliminary conditions to any action at all; such,
for example, as * * * that the particular improvement
shall be petitioned for or assented to by a majority or
some other defined proportion of the parties concerned.
This last provision is justly regarded as of very great
importance, and a failure to observe it will be fatal at
any stage in the proceedings. And any decision or cer-
tificate of the proper authorities, that the requisite ap-
plication or consent had been made, would not be con-
clusive, but might be disproved.’

“In 2 Dillon, Municipal Corporations, section 800, in
discussing this question, it is said: ‘Where the power
to pave or to improve depends upon the assent or peti-
tion of a given number or proportion of the proprietors
to be affected, this fact is jurisdictional, and the finding
of the city authorities or council that the requisite num-
ber had assented or petitioned is not, in the absence of
legislative provision to that effect, conclusive; the want
of such assent makes the whole proceeding void, and the
non-assent may be shown as a defense to an action to
collect the assessment, or may, it has been held, be made
the basis for a bill in equity to restrain a sale of the
owner’s property to pay it

“In the statute under consideration there is an en-
tire absence of any provision tending to make the ac-
tion of the city council in passing upon the petition
final and conclusive.”

The opinion then discusses cases from other juris-
dictions, and then we find the following: “This court, in
considering charter provisions like that involved here-
in, has many times said that the number of signers to
the petition made necessary by statute was jurisdictional,
although the question seems not in each case to have
arisen in a collateral attack. Harmon v. City of Omaha,
53 Nebr., 164; Horbach v. City of Omaha, 54 Nebr., 83,
88; Leavitt v. Bell, 55 Nebr., 57; Grant v. Bartholomew,
58 Nebr., 839; City of Beatrice v. Brethren Church of
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Beatrice, 41 Nebr., 358, 362; State v Birkhauser, 37
Nebr., 521.

“From an examination of the authorities upon the
question we are of the opinion that the great weight of
authority as well as right reason support the conclu-
sion which we have reached, that is, that the petition
with the number of signers required by statute is juris-
dictional to the right of the council under an ordinance
to repave a street; and that, being jurisdictional, it fol-
lows that the action of the city council, when not sup-
ported by such a petition, may be collaterally attacked.”

This opinion has been cited many times in subsequent
cases. In McCaffrey v. City of Omaha, 91 Neb. 184,
135 N. W. 552, the court said: “ “* * * the whole tendency
of recent legislation in this state has been to give those
who are to be assessed with the cost of paving a voice
in the determination of how, when and where the im-
provement shall be made.’ Batty v. City of Hastings,
63 Neb., 26. In Morse v. City of Omaha, 67 Neb. 426,
this court quoted with approval the following statement
of the supreme court of the United States, in Ogden
City v. Armstrong, 168 U. S. 224: ‘No jurisdiction
vested in the city council to make an assessment or to
levy a tax for such an improvement, until and unless
the assent of the requisite proportion of the owners of
the property to be affected had been obtained,” and in
the same case this court quoted from Sharp v. Speir, 4
Hill (N. Y.) 76, in which it was held that it was not
competent for the city authorities to decide ‘that a ma-
Jority of the persons intended to be benefited had signed’
the petition for the formation of the district, unless such
was the fact, and that that question could be subse-
quently investigated by the courts. It also quoted from
the supreme court of Michigan in Auditor General v.
Fisher, 47 N. W. 574 (84 Mich. 128), to the effect that
whether a majority of the property holders had signed
the petition could be determined in collateral
proceedings.”
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In Hoopes v. City of Omaha, 99 Neb. 460, 156 N. W.
1047, a 1916 case, the question of the sufficiency of a
petition was raised. Omaha was then operating under
a home rule charter, which contained a provision making
a finding by the council final. In that case we said:
“Where the statute makes the filing of a proper petition
jurisdictional, the finding of the city council that the
petition is sufficient is not conclusive, if, in fact, it is
defective. Morse v. City of Omaha, 67 Neb. 426. In
that case, however, it was said: ‘In the statute under
consideration there is an entire absence of any provision
tending to make the action of the city council in passing
upon the petition final and conclusive.’

“The present charter of Omaha makes the findings
of the council final. The council acted under the stat-
ute and sustained the petition. Plaintiff did not appeal.
She is therefore bound by the decision, if the statute
is valid.”

In Kelle v. Crab Orchard Rural Fire Protection Dist,,
164 Neb. 593, 83 N. W. 2d 51, which involved the ques-
tion as to whether 60 percent of the freeholders had
signed a petition, we said: “In Morse v. City of Omaha,
67 Neb. 426, 93 N. W. 734, we quoted the following:
¢ «“The determination of a township board that a major-
ity of the property holders have signed a petition for a
local improvement is not conclusive, and, in the absence
of statutory provisions to the contrary, the question
may be investigated in a collateral proceeding.” (Auditor
General v. Fisher, 47 N. W. Rep. [Mich.] 574.)’”

In Haecke v. Eastern Sarpy County Drainage Dist.,
141 Neb. 628, 4 N. W. 2d 744, the first syllabus is as
follows: * ‘Statutory provisions authorizing assessments
of special taxes against property benefited by public
improvements are to be strictly construed, and it must
affirmatively appear that the taxing authorities have
taken all steps which the law makes jurisdictional, the
failure of the record to show such proceedings will not
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be aided by presumptions.’ Morse v. City of Omaha,
67 Neb. 426, 93 N. W. 734.”

To the same effect is Chicago & N. W. Ry. Co. v. Payne
Creek Drainage Dist., 148 Neb. 139, 26 N. W. 2d 607, and
Shanahan v. Johnson, 170 Neb. 399, 102 N. W. 2d 858.

The following quotations from Shanahan v. Johnson,
supra, found at page 412, appear to me to be pertinent:
“ ‘A grant of power to a county is strictly construed and
any reasonable doubt of the existence of the power is
resolved against the county.” Such opinion was cited
with approval as recently as Board of Commissioners v.
McNally, 168 Neb. 23, 95 N. W. 2d 153.

“As early as Hurford v. City of Omaha, 4 Neb. 336,
citing authorities, this court said: ‘That when the par-
ticular provision of the statute relates to some imma-
terial matter, where compliance is a matter of conven-
ience rather than substance, or where the directions of
the statute are given with a view to the proper, orderly,
and prompt conduct of business merely, the provision
may generally be regarded as directory.

“‘When a fair interpretation of the statute, which
directs acts or proceedings to be done in a certain way,
shows that the legislature intended a compliance with
such provision to be essential to the validity of the
act or proceeding, or when some antecedent and pre-
requisite conditions must exist prior to the exercise of
power, or must be performed before certain other powers
can be exercised, then the statute must be regarded as
mandatory. And under such statutory provisions, the
corporation has no election in the matter as to how or
when the duties shall be performed, and municipal offi-
cers have no option or authority to act differently from
the mode particularly prescribed. And if there be mani-
fest irregularity in the proceedings, presumptions are not
indulged to sustain such proceedings, or to give new
character to that which is seen to be defective, or to
supply the place of that which is not apparent.’ ” (Italics
supplied.)
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There is an extensive note on the jurisdictional fea-
ture of this case in 95 A. L. R. 116, annotating a Florida
case. For our purpose, the following quotations from
that note give the general rule. The following is found
at page 117: “Many statutes and city charters provide
that a local improvement shall be undertaken only on
a property owners’ petition. Under statutes of this
sort it is generally held that the presentation of a peti-
tion which conforms in all material particulars to the
statutory requirements is jurisdictional, and the want
of such a petition makes the whole proceeding void.”

At page 136 we find the following: “l1. Majority
rule. It is held generally that the finding of the city
authorities or council, that the required number of land-
owners have petitioned for a local improvement, is not,
in the absence of legislative provision to that effect,
conclusive.”

In our opinion we rely on the following cases: Cacek
v. Munson, 160 Neb. 187, 69 N. W. 2d 692; Roberts v.
City of Mitchell, 131 Neb. 672, 269 N. W. 515; Hiddleson
v. City of Grand Island, 115 Neb. 287, 212 N. W. 619;
and Gergen v. The Western Union Life Ins. Co., 149 Neb.
203, 30 N. W. 2d 558.

Cacek v. Munson, supra, considered a basically differ-
ent statute, section 79-402, R. R. S. 1943, which, so far
as material here, provides: ‘“The county superintend-
ent shall then advertise and hold a hearing to determine
the validity and sufficiency of the petitions. Upon de-
termination, as a result of the hearing, that valid signa-
tures of at least fifty-five per cent of the qualified voters
of each district are contained in the respective petitions,
the county superintendent shall proceed to effect the
changes in the district boundary lines as set forth in
the petitions.” The statute provides for the publica-
tion of the notice of hearing to determine the validity of
the petition. The statute also directs that “Upon deter-
mination, as a result of the hearing,” that the petition
is valid, the county superintendent shall act.
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Section 17-510, R. R. S. 1943, makes no such provision.
It was the absence of this provision from the statute
in Morse v. City of Omaha, supre, which precluded the
action of the city council from being final and conclu-
sive. Incidentally, the construction of section 79-402,
R. R. S. 1943, which was originally adopted in 1881, has
been consistent. It was first so construed in 1886 in
State ex rel. Donavan v. Palmer, 18 Neb. 644, 26 N. W.
469. It was so construed when the opinion in Morse v.
City of Omaha, supra, was adopted, and it is still so con-
strued. Cacek v. Munson, supra, cannot therefore be
considered as overruling the Morse case in any particu-
lar. Obviously, the judicial characterization was ac-
corded from 1886 to the present day to the findings and
determinations of the county superintendent only be-
cause they were based on evidence adduced at a hearing
held after notice of the hearing had been given.

Roberts v. City of Mitchell, supra, involved only the
question as to whether an erroneous assessment by a
board of equalization was reviewable by an appeal or
error proceedings. It did not involve any determination
that the finding of an insufficient petition, to be suffi-
cient, was a judicial determination which was conclu-
sive. Consequently, Morse v. City of Omaha, supra,
was not considered or overruled. '

Hiddleson v. City of Grand Island, supra, arose under
what is now section 16-620, R. R. S. 1943, which is ap-
plicable to cities of the first class, and not under section
17-510, R. R. S. 1943. It is, however, for our purposes
analogous to section 17-511, R. R. S. 1943. It is appar-
ent that these two sections are intended to serve sepa-
rate and distinct purposes. In section 17-511, R. R. S.
1943, the council is given authority to create a paving
district if it deems it necessary, but is required to pub-
lish a notice of such ordinance. A majority of the
property owners are then required to file objections
within 20 days to the creation of the district. If such
objections are not filed, the council is authorized to
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proceed. Jurisdiction under section 17-511, R. R. S.
1943, attaches upon the determination of the council
of the need for the district. The law gives the council,
under this section, the authority to pass upon the suffi-
ciency of the objections.

Under section 17-510, R. R. S. 1943, the jurisdiction
and authority of the council to create the paving district
is dependent and conditioned upon the actual existence
of a petition containing the requisite number of signers.
It is the petition which originates the jurisdiction and
authority to create the district. Section 17-510, R. R.
S. 1943, affords no opportunity to be heard in protest
or remonstrance after an ordinance has been passed as
does section 17-511, R. R. S. 1943, nor does it provide
for notice of the intended creation of a paving district
so that protest can be made prior to its passage. The
case of Morse v. City of Omaha, supra, was not involved
or considered in Hiddleson v. City of Grand Island, supra.

Gergen v. The Western Union Life Ins. Co., supra,
which was an action to revive a district court judgment,
is obviously premised upon the statement: “* * *if
a court is one competent to decide.”” The point in-
volved in the instant case is that the city council does
not have jurisdiction to act on a paving petition under
section 17-510, R. R. S. 1943, unless 60 percent of the
resident owners have signed and filed the petition. I
do not believe that we can contend that it was the in-
tention of Gergen v. The Western Union Life Ins. Co,
supra, to overrule Morse v. City of Omaha, supra.

As I view the law applicable to section 17-510, R. R.
S. 1943, the petition is jurisdictional. Plaintiff may at-
tack it collaterally. I agree with plaintiff that error
proceedings would not be an adequate remedy under
section 17-510, R. R. S. 1943.

In my judgment, our opinion is in error, largely due
to our failure to consider Morse v. City of Omaha,
supra, and the distinctions between sections 17-510, 17-
511, and 79-402, R. R. S. 1943.
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STATE SECURITIES COMPANY, A CORPORATION, APPELLANT,

v. WILLIAM SVOBODA ET AL., APPELLEES.
110 N. W. 2d 109

Filed July 14, 1961. No. 34901.

1. Pleading. A petition which sets out the facts is sufficient and
it is unnecessary to plead the legal conclusions to be drawn
therefrom.

2. Auctions and Auctioneers. An auctioneer who sells mortgaged
property at the auction at the request of the mortgagor with-
out the consent or knowledge of the mortgagee converts the
mortgaged property and is liable to the mortgagee in conver-
sion for damages sustained.

3. Conversion. Anyone who aids and assists in the conversion of
property of another is liable therefor though he acted as agent
of another.

If one sells the chattels of another without authority
to do so, the act cannot be made any the less a conversion by
proving that he acted in good faith, believing he was the agent
of one whom he regarded as the owner.

5. Conversion: Chattel Mortgages. Where the mortgaged prop-
erty is converted without the consent or knowledge of the mort-
gagee he may bring conversion without first bringing an action
to recover the mortgaged property or exhausting his remedies
against the mortgagor.

6. Conversion. In conversion the measure of damages is the value
of the property at the time and place of conversion with interest
from the date of conversion.

ArpEAL from the district court for Thayer County:
STANLEY BARTOS, JUDGE. Reversed and remanded with
directions.

Ginsburg, Rosenberg & Ginsburg, Norman Krivosha,
and W. O. Baldwin, for appellant.

Harvey W. Hess, for appellees.

Heard before Smvmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BOSLAUGH, and BROWER, JJ.

BROWER, J.

Plaintiff and appellant State Securities Company, a
corporation, licensed under the Industrial Loan and In-
vestment Company Act, brought this action for damages
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for conversion of certain personal property upon which
it held a mortgage against the defendants and appellees
William Svoboda and William Svoboda, Jr., individually,
and as a copartnership under the name of Svoboda &
Sons, auctioneers, who sold the same at the request
of the owner and mortgagor Arnold Tambke without
plaintiff’s knowledge and consent.

Trial was had to a jury. At the trial most all of the
facts were admitted, stipulated, or uncontroverted, leav-
ing no substantial matter in dispute. The plaintiff’s note
and mortgage, dated December 16, 1954, and filed De-
cember 20, 1954, in the proper clerk’s office were all
proved as alleged. There was due .and unpaid thereon
$379.58, on the sale date which was shown to be March
7, 1955. A tractor and eight other items of farm ma-
chinery which were sold for $519.50, were in the plain-
tiff’'s mortgage and the sale price was proven to be their
value. The sale was held on the premises of Lloyd
Orth who sold his property ahead of that brought by
Tambke. The defendants admitted acting as auction-
eers for Tambke and soliciting for the bids and knock-
ing off the property to the bidders. The property of
Tambkes was separately advertised as belonging to him.
Tambke was present throughout the sale, demonstrated
the tractor, and acted about the property as owner. The
sale was clerked by the Thayer County Bank through
its cashier and president. The Thayer County Bank had
a chattel mortgage on the tractor, and most of the other
items of substantial value in the plaintiff’s mortgage,
together with one or two other small items. Its mort-
gage which was introduced in evidence was both dated
and properly filed in May 1954, and was first in prior-
ity. The Thayer County Bank, on receipt of the sale
price of $519.50, deducted first the costs of the sale in
the amount of $23.96, and the amount of its mortgage
of $209.40, which satisfied it in full. The mortgage
note was delivered to Mrs. Tambke with a check pay-
able to the Tambkes for the balance of $286.14. At
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that time neither the Thayer County Bank nor its of-
ficers, nor the defendants, knew of the plaintiff’s sub-
sequent lien.

At the conclusion of the evidence the plaintiff moved
the court for a directed verdict. The motion was over-
ruled. Thereupon, the defendants moved the court to
dismiss the plaintiff’s action or direct a verdict for the
defendants. The motion was sustained and a judgment
was entered dismissing the plaintiff’s action and taxing
the costs to the plaintiff.

A motion for new trial being overruled, the plaintiff
appeals to this court, assigning as error the overruling
of plaintiff’s motion and the sustaining of defendants’
motion for directed verdict. Also it is assigned that the
trial court erred in failing to find as a matter of law
that defendants as auctioneers and agents of the mort-
gagors were liable to the plaintiff mortgagee for damages
resulting from the tortious conversion; and that it erred
in finding the defendants were released from liability
by virtue of the disclosure of their principal to the
audience at the auction which did not include the plain-
tiff mortgagee.

The defendants argue that plaintiff failed to properly
plead a special ownership in the property which would
entitle it to maintain conversion, and also that the
holder of the second mortgage could not maintain con-
version against the auctioneer where the first mortgagee
of a past-due mortgage received the purchase money
and deducted therefrom the amount due on its mort-
gage and paid the surplus thereof to the mortgagor.

The defendants’ claim that the plaintiff’s petition was
insufficient cannot be sustained. Defendants cite sev-
eral cases, including Raymond Bros. & Co. v. Miller,
50 Neb. 506, 70 N. W. 22; Locke, Huleatt & Co. v.
Shreck, 54 Neb. 472, 74 N. W. 970; and Hill v. Campbell
Commission Co., 54 Neb. 59, 74 N. W. 388, where the
facts constituting the special ownership or the right of
immediate possession were not set out or were insuf-
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ficiently set out. In some of the cases, it was held
that the conclusions stated in the words of the statute
were not sufficient. In other cases, the conditions in
the chattel mortgage were not shown to have been
broken entitling the plaintiff to immediate possession.
In the instant case copies of the mortgage and note
were attached to the petition of the plaintiff and made
a part thereof. It was pleaded that the defendants act-
ing for and on behalf of the mortgagor Tambke pro-
ceeded to sell, and did sell, the mortgaged property to
various purchasers and assisted in the disposition of the
property. The mortgage provided that, “if any at-
tempt be made to dispose of or remove said property
from the county * * *, said mortgagee is hereby author-
ized to enter upon the premises where the said property
may be * * * and remove and sell the same in any
manner the said mortgagee may see fit * * *” The
petition alleges that the mortgagor did not pay the in-
stallment due on January 26, 1955, before the sale and
was thereafter at all times in default. The petition,
with the mortgage set out as a part thereof, pleads the
facts sufficiently and it is not necessary to set out the
conclusions of the pleader. Schmidt v. Village of Papil-
lion, 92 Neb. 511, 138 N. W. 725. In 10 Am. Jur., Chat-
tel Mortgages, § 181, p. 836, it was said: “A junior
mortgagee who has obtained possession of the property
can maintain an action for trespass or trover against a
stranger who interferes with his rights. Even though
he is not in possession, it is the more general rule that
he can maintain an action in replevin or for conversion
against the mortgagor or any person other than the
senior mortgagee for any taking of the property which
is in conflict with his rights as junior mortgagee.” The
footnote there states as follows: “The basis of the
rule is that a junior mortgagee after condition broken
is entitled to the possession of the property as against
the whole world except the holder of the senior mort-
gagee (sic). Under this rule an attaching creditor of
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the mortgagor stands in the shoes of the mortgagor as
respects his rights against a possessory action by the
junior mortgagee. Annotation: 43 A. L. R. 389; Ann.
Cas. 1916A, 865.” It is apparent in this action there
was an excess over the first mortgage and plaintiff has
pleaded and may maintain an action for conversion.

By great weight of authority it has been held that an
auctioneer who sells mortgaged property at an auction
at the request of the mortgagor without the consent
or knowledge of the mortgagee converts the mortgaged
property and is liable to the mortgagee in conversion
for the damages sustained. Bunn v. Walch, 54 Wash.
2d 457, 342 P. 2d 211; Allred v. Hinkley, 8 Utah 2d 73,
328 P. 2d 726; Morin v. Hood, 96 N. H. 485, 79 A. 2d
4; First Nat. Bank of Pipestone v. Siman, 65 S. D. 514,
275 N. W. 347; Birmingham v. Rice Bros., 238 Iowa 410,
26 N. W. 2d 39, 2 A. L. R. 2d 1108; Kearney v. Clutton,
101 Mich. 106, 59 N. W. 419, 45 Am. S. R. 394; Eureka
Spring Sales Co. v. Ward, 226 Ark. 424, 290 S. W. 2d
434; 5 Am. Jur., Auctions, § 60, p. 489; 7 C. J. S., Auc-
tions and Auctioneers, § 13c, p. 1270; Annotation, 20
A. L. R. 135. There are many other similar cases in other
sister states. ’

In the jurisdictions following the majority rule the
good faith of the auctioneer and his lack of knowledge
is not a defense to the action. Kearney v. Clutton, supra;
Morin v. Hood, supra.

Though there are no Nebraska cases which precisely
cover the case we are now considering, there are older
cases which quite clearly indicate that this court has
in the past considered the majority rule to be the law
here. In Hill v. Campbell Commission Co., supra, it
was held that one who converts the property of another
is liable therefor and that everyone who aids and assists
in the conversion by a third person is liable for its value.
This was a conversion action brought by a mortgagee.
In regard to the question of knowledge as affecting lia-
bility, this court there said: “The eighth instruction
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given at the request of the defendants was bad, since it
exonerated them from liability if they acted in good
faith. If one sells the chattels of another without au-
thority so to do, the act cannot be made any the less
a conversion by proving that he acted in good faith,
believing himself to be their owner, or was the agent
of one whom he regarded to be the owner.” In McCor-
mick v. Stevenson, 13 Neb. 70, 12 N. W. 828, this court
held that a person who aids in conversion of property
is responsible to the owner for its value. To the same
effect, see Peckinbaugh v. Quillin, 12 Neb. 586, 12 N.
W. 104, wherein it was held that the mortgagee may
replevin property taken at the suit of a creditor of a
mortgagor or can sue for its value in conversion; and
that in such a case the attorney for the creditor who
advised and assisted in the conversion was liable also.
In Starr v. Bankers Union of the World, 81 Neb. 377, 116
N. W. 61, 129 Am. S. R. 684, it was held that one who aids
and assists in the wrongful taking of chattels is liable
though he acted as agent of another. In Story v. Robert-
son, 5 Neb. (Unoff.) 404, 98 N. W. 825, it was likewise
stated that the intention or ignorance of law of the
defendants made no difference.

With the weight of authority of the courts of sister
states holding an auctioneer liable in conversion on the
sale of mortgaged goods without the consent of the mort-
gagee regardless of his good faith, and in view of the
Nebraska cases, this court cannot adopt the minority
rule without a very cogent reason.

It appears from the bill of exceptions that the trial
court considered that its decision was dependent on
the presence of the mortgagor Tambke at the sale, the
disclosure of his presence and ownership of the property
sold, and the demonstration by him of the tractor.

Defendants cite cases, many of which are not in point.
They cite Corn Land Farms Co. v. Barcus, 105 Neb. 869,
182 N. W. 487, 23 A. L. R. 119; and Mercer v. Leihy, 139
Mich. 447, 102 N. W. 972. These were actions brought
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by a purchaser against the auctioneer where either the
mortgagor or supposed owner was present, or was iden-
tified as the owner at the sale. In such a case the ac-
tion is on a warranty, express or implied. That action
sounds in contract. It is well-established law that as a
general rule an agent acting for a disclosed principal is
not liable on the contracts of his principal. See 2 Am.
Jur., Agency, § 315, p. 247, which reads in part as fol-
lows: “If a contract is made with a known agent act-
ing within the scope of his authority for a disclosed
principal, the contract is that of the principal alone,
unless credit has been given expressly and exclusively to
the agent, and it appears that it was clearly his intention
to assume the obligation as a personal liability and that
he has been informed that credit has been extended to
him alone. * * * Ordinarily, an agent is not liable on
express or implied warranties on the part of the prin-
cipal, although he may, if he sees fit, for a good con-
sideration, make a personal contract of warranty which
will be binding and enforceable even though the prin-
cipal has also made a similar warranty.”

In actions by the mortgagee or a real owner against
an auctioneer for selling mortgaged property or selling
property for one without authority of the real owner,
the action is based on tort and the rule of agency is
quite different. See 2 Am. Jur., Agency, § 324, p. 254,
where the text reads as follows: “The broad statement
is frequently made that in torts the relation of principal
and agent does not exist. This statement perhaps re-
quires some qualification, yet it is declaratory of a more
or less general principle. Generally speaking, the fact
that one is acting as agent for another is no defense to
any liability to third persons for tortious acts, although
the principal may himself be liable.”

The defendants in their answer set out that the plain-
tiff was estopped by reason of the disclosure at the sale
by the auctioneer and Tambke that the property be-
longed to Tambke who was then present at the sale.
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Obviously estoppel does not apply. The officers and
agents of the plaintiff, or any of them, were not at the
sale and knew nothing of it. They did not say or do
anything, nor stand by in silence, while the auctioneer or
Tambke said or did anything by which the plaintiff
might thereafter be estopped to speak the truth.

The plaintiff is not relegated to its action to recover
the mortgaged property. Alter v. Bank of Stockham,
53 Neb. 223, 73 N. W. 667. In the case before us only one
purchaser testified. He did not buy all the property.
It would seem that in this case it would have required
several actions. Neither is it necessary that plaintiff
exhaust its remedies against the mortgagor.

The defendants cite a few cases of the courts of sister
states, holding that an auctioneer or warehouseman was
not liable to a mortgagee or real owner for a sale with-
out their consent where they were innocent agents as-
serting no interest in the mortgaged property or owner-
ship against the real owner. Abernathy & Long v.
Wheeler, Mills & Co., 92 Ky. 320, 17 S. W. 858, 36 Am.
S. R. 593; Frizzell v. Rundle & Co., 88 Tenn. 396, 12 S.
W. 918, 17 Am. S. R. 908; Blackwell v. Laird & Lang,
236 Mo. App. 1217, 163 S. W. 2d 91; Cresswell v. Left-
ridge (Mo. App.), 194 S. W.2d 48. These cases represent
a minority rule. The rules there expressed are not con-
sistent with previous Nebraska cases and they are not
followed by us in this case.

It follows that the auctioneers who assisted in the
conversion by sale of the mortgaged property are liable
to the plaintiff mortgagee therefor. Their good faith and
lack of knowledge of the plaintiff’s mortgage are not a
defense to the action. Neither is it a defense that the
mortgagor was present and was identified as the seller.

The measure of damages is the value of the property at
the time and place of sale after the reduction by the
payment of the first mortgage claim and the costs of
sale for which the first mortgage expressly provided.

The plaintiff having moved for a directed verdict
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which was erroneously denied, and the judgment of dis-
missal having erroneously been entered, a judgment in
favor of the plaintiff should be entered below. Corbitt
v. Omaha Transit Co., 162 Neb. 598, 77 N. W. 2d 144;
Lynch v. City of Omaha, 153 Neb. 147, 43 N. W. 2d 589.

The judgment of the district court is reversed and the
cause remanded with directions to enter judgment for
the plaintiff and against the defendants in the amount
of $286.14, with interest at 6 percent per annum from
March 7, 1955.

REVERSED AND REMANDED WITH DIRECTIONS.

Simmons, C. J., dissenting.

To me it is not too material whether the auctioneer
was the agent of the owner or a principal. The ultimate
foundation question is: Was it a conversion?

I have been unable to see where the mortgagee was
deprived of any right it had by the sale of this property.

The following quote from 89 C. J. S., Trover & Con-
version, § 48(b), p. 554, states my thought—to consti-
tute a conversion the lienholder must have been de-
prived of a right: “A wrongful sale of goods whereby
a person who has a part interest therein, or a lien there-
on, is deprived of his right, is a conversion whether the
wrongdoer is an owner of another part or a lienholder,
or a stranger to the property.”

The same text is in 65 C. J., Trover and Conversion,
§ 50, p. 39.

YEAGER, J., dissenting.

I respectfully dissent from the majority opinion in
this case, and so that the position for which I contend
may not be misunderstood I am dealing with the sub-
ject matter in detail.

This is an action by State Securities Company, a cor-
poration, plaintiff and appellant, to recover damages
for alleged conversion of personal property from William
Svoboda, Billie B. Svoboda, also known as William Svo-
boda, Jr., and Svoboda and Sons, a partnership, defend-
ants and appellants.
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There was a trial of the case to a jury. The case
however was not submitted to the jury. At the conclu-
sion of the evidence a motion made by the defendants
in the alternative for a directed verdict or for judgment
in their favor was sustained. From this ruling the
plaintiff has appealed.

There is no substantial dispute as to what the record
in this case discloses. The record of the pleadings and
evidence discloses that on and prior to March 7, 1955,
Arnold Tambke and Eula Tambke were the owners of
certain farm machinery and other personal property;
that the Thayer County Bank, Hebron, Nebraska, had a
chattel mortgage on this property; that the plaintiff also
had a chattel mortgage thereon which was junior to that
of the Thayer County Bank; that on March 7, 1955, the
mortgage of the plaintiff was in default; that both mort-
gages provided that in case of default the mortgagees
were entitled to take possession of and dispose of the
property; that without notice to the plaintiff the farm
machinery described in the mortgages was sold at a farm
sale at which the defendants acted as auctioneers; that
the Thayer County Bank had no notice of plaintiff’s
mortgage; that officers of the bank acted as clerks at
the sale; and that after the sale, out of the proceeds the
Thayer County Bank received sufficient to pay what
was due it under its note and mortgage and the balance
was paid to the Tambkes.

It is specifically pointed out that the evidence dis-
closes without dispute that Arnold Tambke attended the
sale; that there he demonstrated a tractor which was a
part of the property sold; that the defendants, before the
sale was made, announced and advertised that it was
the property of and was being sold for the Tambkes;
and that the defendants received nothing from the sale
except an auctioneer’s fee. On the trial the following
statement was made by the court which was acceded
to by plaintiff’s attorney: “Thereupon the plaintiff, in
open court, states that he concedes that the defendants
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announced at and prior to the sale of the Tambke prop-
erty set forth in plaintiff’s petition, the defendants an-
nounced that the property to be sold was the property
of Arnold Tambke, and that during said sale Arnold
Tambke demonstrated a tractor, which was one of the
articles listed, and acted about the said property as the
owner thereof.”

The plaintiff contends in five assignments of error that
the judgment of the district court should be reversed.
On the basis of these it urges also that a judgment for
damages sustained should be rendered in its favor.

Although there are five assignments of error the de-
iermination to be made by this court depends upon the
question of whether or not an auctioneer under facts such
as existed in the circumstances disclosed by this record
shall be held as a converter and be required to respond
in damages for conversion of property in an action by a
mortgagee of personal property where such mortgage
has been properly placed of record.

It is asserted by the plaintiff, and the assertion is
correct, that by the clear weight of authority the auc-
tioneer is liable under such circumstances as these, and
the fact that the owner was present at the sale, was
identified as the owner by the auctioneer, and the auc-
tioneer acted only as the spokesman in making the sale
and handled no funds, would not destroy this legal at-
titude and viewpoint.

It should be pointed out however that while this rep-
resents the majority rule, there is a minority view, and
also that the majority rule fails to contain any expres-
sion from many jurisdictions.

If this rule is to be accepted it becomes obvious that
the judgment of the district court was erroneous and
the plaintiff was entitled to a directed verdict and a
judgment thereon in its favor.

The rule has been neither accepted nor rejected in
this jurisdiction. In Corn Land Farms Co. v. Barcus,
105 Neb. 869, 182 N. W. 487, 23 A. L. R. 119, in an obiter
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dictum statement, this rule was recognized but it had
no controlling significance in the determination of any
question before the court. The question before the court
was that of whether or not a clerk at an auction was
liable as a guarantor of title to property sold. In the
opinion in recognition of the rule, it was said: “Plain-
tiff has proceeded upon the theory that the duties and
liabilities of the clerk are the same as those of the auc-
tioneer. * * * We do not believe that the same rule
would apply .to one occupying a purely clerical position
as would apply to one who was conducting the sale as
auctioneer.”

In the light of a firm and fixed view that the majority
rule in its all-inclusive aspects is not reasonable, and is in
conflict with another well-recognized rule relating to du-
ties and liabilities of auctioneers which appears to meet
the demands of reason and justice, the majority rule
should be rejected for those instances wherein, as here,
the auctioneer was a mere voice for the owner who was
named and pointed out, and was present; where the
property was at hand, observed, and inspected; where
no pertinent information was in the possession of the
auctioneer and withheld; and where the sole basis of
holding that the auctioneer is guilty of conversion is
his failure to inspect the official records to ascertain
whether or not the property put up for sale was sub-
ject to a chattel mortgage.

This is in conformity with what is termed the mi-
nority rule. The minority rule is asserted in Abernathy
& Long v. Wheeler, Mills & Co., 92 Ky. 320, 17 S. W.
858, 36 Am. S. R. 593; Frizzell v. Rundle & Co., 88 Tenn.
396, 12 S. W. 918, 17 Am. S. R. 908; Blackwell v. Laird
& Lang, 236 Mo. App. 1217, 163 S. W. 2d 91; Cresswell
v. Leftridge (Mo. App.), 194 S. W. 2d 48.

In Frizzell v. Rundle & Co., supra, it was said: “De-
fendants having neither actual or constructive notice
of the mortgage, and having in the whole matter acted
only as the innocent agent and factor of the mortgageor
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(sic), with whom the possession had been left, are not
guilty of conversion, and the judgment is affirmed.”

In Abernathy & Long v. Wheeler, Mills & Co., supra,
in dealing with a like situation, it was said: “In such
case the warehouseman asserts no interest in the goods
or right to them, hostile to the mortgagee or true owner;
he simply acts as the custodian and mouthpiece of the
apparent owner.” Recovery against the auctioneer was
denied.

In the case of Cresswell v. Leftridge, supra, the rea-
soning contained in the three preceding cases was com-
mented on with approval. From an examination of the
majority and the minority rules it appears that reason
supports the latter. It is difficult to see why an auc-
tioneer should be held liable as a converter in an in-
stance, such as the one being considered here, where
he has made a full disclosure with the claimed owner
present and he acts only as the mouthpiece of the own-
er. The effect of doing so is not to allow recourse against
him for some wrong which he has committed but to ar-
bitrarily impose a liability on him for the wrong of an-
other. If instead of the auctioneer acting as mouth-
piece the owner himself had acted, would any liability
attach to the auctioneer? No one would say so. Then
from what source comes a meritorious reason for hold-
ing the auctioneer (mouthpiece) liable?

The majority rule is not only on its face fallacious but
it is also contrary to and inconsistent with a related situ-
ation pertaining to liability of auctioneers. If an auc-
tioneer is liable to a mortgagee under circumstances
such as exist in this case, why should he not be liable
to a purchaser who has been damaged on account of the
sale of the mortgaged property? He however ordinarily
is not.

The general rule as stated in 5 Am. Jur., Auctions,
§ 57, p. 488, is as follows: ‘“Accordingly, an auctioneer
selling for a known principal is not responsible to the
buyer for the title, in the absence of his own affirma-
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tive agreement, for an auctioneer does not impliedly
warrant the title of his vendor.”

The rule is stated in 7 C. J. S., Auctions and Auc-
tioneers, § 13 b (1), p. 1269, as follows: “Generally
speaking, an auctioneer is not personally liable to third
persons where his principal is disclosed; but he must
keep within the limits of his agency, and, like any other
agent, may make himself personally liable by expressly
pledging his own responsibility.”

By comparison of this rule with the majority rule
with reference to the liability of an auctioneer to a mort-
gagee it becomes clear that the two are definitely in-
consistent. Reason fails to harmonize a deprivation of
relief against the man who has paid his purchase money
and the grant of relief to a mortgagee. Both have an
action against the seller and in addition the mortgagee
has the further right of recovery of the property itself
for the purposes of foreclosure of his recorded mortgage.

The simple answer is that neither should be treated as
having been wronged by the auctioneer, since in reason
nothing has been done by the auctioneer to the prej-
udice of either of them.

In the light of the observations made herein it is my
opinion that an auctioneer who in good faith and with-
out notice of a mortgage thereon sells personal prop-
erty at auction, which is in fact subject to a chattel
mortgage, for a principal whose identity has been dis-
closed, in which property the auctioneer has no interest
but acts only as a mouthpiece of the owner, is not liable
to the mortgagee for any damage sustained as the re-
sult of such sale.

MEeSSMORE, J., concurs in this dissent.
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C. R. T. CorPORATION, A NEBRASKA CORPORATION,
APPELLANT, V. BOARD OF EQUALIZATION, IN THE
CounTy OF DOUGLAS, IN THE STATE OF NEBRASKA,

ET AL., APPELLEES.
110 N. W. 24 194

Filed July 14, 1961. No. 34986.

1. Taxation. The county board of equalization of Douglas County,
Nebraska, is required to make the levy of taxes for all county
purposes.

2. Taxation: Schools and School Districts. Included within “coun-
ty purposes” is the amount necessary to be raised by taxation
as provided in the annual budget of the school districts for
school purposes.

3. Taxation. A taxpayer may appeal from the action of the
county board of equalization, if in the judgment of the tax-
payer the levy is for an unlawful or unnecessary purpose, or
in excess of the amount necessary to perform the purposes of
the levy.

4. Constitutional Law. By the Constitution of the State of Ne-
braska the powers of government are divided into three distinet
departments, the legislative, executive, and judicial, and neo
person or persons of any of these departments shall exercise
any power properly belonging to either of the others, except as
the Constitution directs or permits.

5. Constitutional Law: Courts. The Legislature may not impose
upon the courts the performance of nonjudicial duties nor dele-
gate to them legislative power.

The Constitution does not bar the right of the
Legislature to confer upon the courts the power to review the
propriety and legality of legislative action, or of administrative
or ministerial action taken pursuant to legislative grant of
power.

7. Courts. A definition of that which distinguishes a judicial from
a legislative act is, that the one is a determination of what the
existing law is in relation to some existing thing already done
or happened, while the other is a predetermination of what the
law shall be for the regulation of all future cases falling under
its provisions.

8. When a judicial controversy in fact arises, the courts
have the inherent right to intervene, even without or against
the expressed will of the Legislature.

9. It is competent for the Legislature to provide a pro-

cedure or multiple procedures for the bringing of judicial ques-
tions before the courts for determination.
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10. Schools and School Districts. There is a presumption that the
officers of a school district acted within their authority and did
not transgress the scope thereof.

. When it is charged that the action of the officers of a
school district was beyond their authority, the burden is upon
the one making the charge to adduce proof to sustain the charge.

12. Taxation: Schools and School Districts. The amount of taxes to
be levied for school purposes is not capable of exact determina-
tion, and if the levy appears to be reasonable in the light of
contingencies to which regard must be given, even though a
surplus may be anticipated, the levy will be sustained.

11.

ApPPEAL from the district court for Douglas County:
JamEes M. PaTTOoN, JUDGE. Affirmed in part, and in part
reversed.

Ross & O’Connor and McGowan & Troia, for appel-
lant.

John J. Hanley, John C. Burke, W. Ross King, and
Seymour L. Smith, for appellees.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BrROWER, JJ.

YEAGER, J.

The action here flows from a levy of taxes made by
the county board of equalization of Douglas County, Ne-
braska, for the fiscal year 1960-1961 for the School Dis-
trict of the City of Omaha, Nebraska, a Class V district,
on August 9, 1960. The levy was made pursuant to sec-
tions 79-1007 and 79-1052, R. R. S. 1943, and sections
79-1007.01 and 79-1007.02, R. S. Supp., 1959. The total
was 28.5 mills on the dollar of tangible property in the
district. It was allocated as follows: General opera-
tions, 23.4 mills; site and building, 1 mill; bond redemp-
tion, 3 mills; and pension fund-special levy, 1.1 mills.
From this levy the C. R. T. Corporation, the owner of real
estate subject to taxation in the district, as plaintiff,
perfected an appeal to the district court. The Board of
Equalization in the county of Douglas, Nebraska, the
County of Douglas, Nebraska, and the School District
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of Omaha, Nebraska, were made defendants. The dis-
trict is in the county of Douglas. On the appeal no attack
is made upon any item of levy except that for general
operations or, as stated in a petition which was filed by
the plaintiff, the general fund. The contention on appeal
is that 3 mills of this levy of 23.4 mills is null and void.
There is no contention that the remaining 20.4 mills of
the levy for the general fund is not valid.

The basis of the contention that this portion of the
- levy is null and void is that it is for an unlawful and
unnecessary purpose, and in excess of the requirements
of the district. Alleged reasons why this was true are
that the levy failed to take into consideration the bal-
ance on hand at the end of the school year; that this
was an attempt to create a surplus in excess of require-
ments; that it represented an underestimate of revenue
from tax and nontax sources; and that there was an im-
proper transfer of funds from the general fund.

To the petition the school district filed an answer. By
the answer it alleged that the court was without juris-
diction over the subject matter; that the plaintiff had
no lawful power or authority to prosecute the appeal;
and that this being a purported class action the appeal
on that account is void.

For further answer this defendant denied generally
all of the allegations except that it admitted that the
levy as charged was made on all taxable property ex-
cept intangible property.

The county board of equalization and the county of
Douglas filed an answer which is in substance the same
as that filed by the school district.

The case was tried to the court after which findings
were made and a judgment duly rendered. The court
found generally in favor of the defendants; that the
court was without jurisdiction; that the evidence failed
to prove the material allegations of the petition; and that
the appeal should be dismissed. By the judgment the
appeal of the plaintiff and the petition were dismissed.
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The plaintiff duly filed a motion for new trial. This
motion was overruled. From the judgment and the order
overruling the motion for new trial the plaintiff has
appealed.

The active parties on this appeal are the named plain-
tiff and the defendant School District of Omaha. In
consequence of this, in case of use of the term, defend-
ant, this will have reference to the school district in the
absence of other description indicating a reference to
one of the other defendants.

As grounds for reversal the plaintiff has set forth in
its brief several assignments of error. The first one
asserts that the court erroneously found that it was with-
out jurisdiction to entertain the appeal. The brief of the
defendant advances more than one theory of lack of
iurisdiction. The adjudication does not disclose on what
theory lack of jurisdiction was found. It is therefore
necessary to consider those which are pertinent. The
first of these to be considered is that of whether or not
statutes in terms confer upon the board of equalization
the power to make a levy such as was made or attempted
here and, after such levy has been made, jurisdiction
on the district court to review it on appeal. A contention
of the defendant is in effect that the levy is not made by
the board of equalization but by the board of education
of the school district, hence there is no right of appeal
from the board of equalization.

This contention is without merit. The statutes by
their terms clearly declare that the opposite is true.
Section 77-1601, R. R. S. 1943, in defining the duties
of the board of equalization and in declaring the duties
with reference to school district funds, contains the fol-
lowing: “After making the levy for such purpose, the
county board of equalization shall make the levy of taxes
{or county purposes. The levy shall include all county
taxes necessary to cover the amounts required to be
raised by taxation, as provided in the annual budget of
said county for the current year, and shall include all
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township, city, school district, precinct, village, road dis-
trict, and other taxes required by law to be certified to
the county clerk and levied by the county board of equal-
ization; * * *)” So that there may be no misunderstand-
ing, the procedure followed leading up to and in the
making of the levy was as follows: The board of edu-
cation of the school district certified a budget to the
county clerk which budget was presented to the board
of equalization and on the basis of this budget the board
of equalization made the levy. This on its face indicates
that here was a levy of what was in law to be regarded
as a county tax made and to be made by the board of
equalization. In addition, specifically so declaring is
section 77-109, R. R. S. 1943, as follows: “The term
‘county tax’ includes all taxes due to the county, school
districts and other subdivisions of the county, which are
levied and collected by the county.”

As to the right of a taxpayer to appeal, section 77-
1606, R. R. S. 1943, contains the following: “Any tax-
payer may appeal from the action of the county board
of equalization in making the levy, if in the judgment
of such taxpayer the levy is for an unlawful or unneces-
sary purpose, or in excess of the requirements of a
county, within the same time and in the same manner
as appeals are now taken from the action of the county
board in the allowance or disallowance of claims against
the county.”

The insistence that the phrase “in excess of the re-
quirements of a county” has the effect of limiting the
right of appeal to a matter of levy, strictly speaking, of
county taxes is not convincing in the light of the defini-
tions quoted.

It is suggested that the action may not be maintained
for the reason that the appeal was on behalf of a class
and not by a person entitled to take an appeal. On its
face it is an appeal by a single taxpayer and not by a
class. The suggestion does not require further
consideration.
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The defendant’s contentions that the court was without
jurisdiction are without merit unless it may be said that
the statute providing for appeal from the levy made by
a board of equalization of a county for school district
taxes is unconstitutional.

The assigned ground of unconstitutionality is that
the Legislature, by conferring the right of appeal to the
district court from a levy of taxes made by a county
board of equalization for school funds violated Article
II, section 1, of the Constitution of the State of Nebraska,
which provides for the separation of the powers of state
government. The provision is as follows: “The powers
of the government of this state are divided into three
distinct departments, the legislative, executive and judi-
cial, and no person or collection of persons being one of
these departments, shall exercise any power properly
belonging to either of the others, except as hereinafter
expressly directed or permitted.” With particularity the
contention made is that this grant of the power of review
is a grant to the courts of legislative rather than judicial
power.

It is elementary in the area of the constitutional in-
terpretation of Article II, section 1, of the Constitution,
that the Legislature may not impose upon the courts the
performance of nonjudicial duties nor delegate to them
any legislative power. See, State ex rel. Thompson v.
Neble, 82 Neb. 267, 117 N. W. 723, 19 L. R. A. N. S. 578;
Winkler v. City of Hastings, 85 Neb. 212, 122 N. W. 858;
Searle v. Yensen, 118 Neb. 835, 226 N. W. 464, 69 A. L.
R. 257.

This rule however does not bar the right of the Legis-
lature to confer upon the courts the power to review
the propriety and legality of legislative action, or of ad-
ministrative or ministerial action taken pursuant to legis-
lative grant of power. In truth, a legislative declara-
tion denying such a right of review would itself be
invalid.

The rule, its application, and the limitations thereof
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are stated in Tyson v. Washington County, 78 Neb. 211,
110 N. W. 634, 12 L. R. A. N. S. 350.

In the opinion in that case appears by quotation from
Cooley, Constitutional Limitations (7th ed.), p. 132, a
definition of and distinction between judicial and leg-
islative acts, as follows: ¢ ‘That which distinguishes a
judicial from a legislative act is, that the one is a de-
termination of what the existing law is in relation to
some existing thing already done or happened, while
the other is a predetermination of what the law shall be
for the regulation of all future cases falling under its
provisions.” ”’

In the same opinion appears the following: “* * *
whenever a judicial controversy does in fact arise, the
courts have an inherent right to intervene without the
permission, and even against the expressed will, of the
legislature.”

Also in that opinion appears the following: “Doubt-
less, however, it is competent for the legislature to pre-
scribe whatever mode of procedure they may see fit for
bringing judicial questions before the courts for de-
termination, or for the multiplication of cumulative
remedies, * * *.”

In the light of these rules section 77-1606, R. R. S.
1943, discloses by its terms that the questions to be pre-
sented for review on appeal are judicial and not legis-
lative. The questions are legality of purpose, necessity,
and whether or not the levy is excessive. These are
questions which were presented to the district court on
appeal.

It is true that section 77-1608, R. R. S. 1943, permits
the district court, in addition to what is provided for by
section 77-1606, R. R. S. 1943, on facts presented, to
determine the amount of a levy which is proper, legal,
or. necessary and to change the levy accordingly. It may
be that this phase amounts to an authorization of in-
vasion of another department by the judicial depart-
ment, a question which does not require answering
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herein since it has not been made apparent that any ac-
tion was based upon it, and for the further reason, as
has already been indicated, that the reference in sec-
tion 77-1606, R. R. S. 1943, is to a judicial proceeding.
The question has no controlling significance in the de-
cision of this case.

It is suggested that since there was another remedy
available for presentation of the contentions of the
plaintiff other than by appeal the statute providing for
appeal is invalid. As pointed out in Tyson v. Washing-
ton County, suprae, multiple remedies are not condemned.

It must be said therefore that the attack based upon
a claimed violation of Article II, section 1, of the Consti-
tution, may not be sustained.

It becomes necessary now to turn to the question of
whether or not the court erred in its finding that the
evidence was insufficient as proof of the allegations of
the petition and in the rendition of its judgment dis-
missing the petition.

The parties appear to accept the premise that there
is no statutory restriction upon the amount or rate of
tax to be levied for school purposes in school districts
such as the one involved here, except that it shall be
lawful, reasonably necessary for lawful purposes, and
not excessive. That premise will be accepted for the
purposes of this opinion.

The plaintiff in its petition asserts that the levy in
excess of 20.4 mills is unlawful, unnecessary, or in excess
of requirements. The sole theory of the presentation is
that the amount is in excess of the needs of the district.

In dealing with a situation involving exercise of pow-
ers by school district officers, this court in Gaddis v.
School Dist., 92 Neb. 701, 139 N. W. 280, said: “The
presumption is that the officers acted within their au-
thority and did not transgress its scope, and the bur-
den is on the plaintiff to disclose facts which will jus-
tify the court in the issuance of the writ.” This rule
is applicable here. The burden was on the plaintiff to
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show that the levy was in excess of the needs of the
school district.

Factually the record discloses that under date of July
29, 1960, the school district presented to the county
clerk of Douglas County, Nebraska, an estimate of re-
sources likely to be received for school purposes. The
estimated total for the general fund was $12,839,373.
Estimates of other funds were also presented but they
are of no concern here and hence will receive no further
mention. Along with this was presented a certificate
of the aggregate number of mills estimated to be neces-
sary to be levied in order to raise by taxation money
to support the schools for the ensuing year. Included
in this was an estimated amount of 23.4 mills for the
general operations fund or what is generally referred
to in the record as the general fund. It was estimated
" that to produce the total of $12,839,373 would require a
* mill levy of 23.4 mills.

In the record is a stipulation of facts. By this stipu-
lation it was estimated that on September 1, 1960, there
would be in the general fund a balance of $1,819,378 out
of the general fund levy for the previous year, which
was for 22.4 mills, for use during the fiscal year be-
ginning September 1, 1960. It is pointed out here that
there is nothing in this stipulation or elsewhere in the
record as to what part of this, if any, would be required
to pay obligations contracted by or charges against the
district during the year ending August 31, 1960.

In consequence of this the plaintiff by its presentation
of the case here insists that the estimated needs for the
year 1960-1961 were exceeded by $1,819,378, and that
the mill levy of 23.4 mills was for that reason excessive.
On this basis the plaintiff concluded that the true es-
timate was $14,206,751, instead of $12,387,373.

By the stipulation it was agreed that the school dis-
trict estimated that there would be expenditures from
the general fund for the fiscal year 1960-1961 of $13,-
830,450, and on the basis of a 22.4 mill levy there would
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be a balance in the fund on September 1, 1961, of $376,-
301, and also that on the basis of a 23.4 mill levy there
would be a balance on September 1, 1961, of $828,301.

In the record is evidence relating to levies and rates
of levy made in earlier years, amounts of surplus pro-
duced in those years, allocations of funds, and sources
of income, but there is nothing in the record upon
which to base a finding and judgment that the levy of
23.4 mills for the general fund was excessive except
the bare fact that this, on the basis of the assessed value
of the taxable property in the district at the time of levy,
would produce revenue of $828,301 in excess of the antic-
ipated general fund needs of the district.

In the briefs are found hypothetical analyses and
computations from which have been deduced conclu-
sions, but it has not been found that from these flow con-
clusions which are in aid of a reasonably accurate de-
termination of the question of whether or not the levy
is excessive.

As is clearly apparent in a situation such as this the
needs are not capable of exact ascertainment. In the
very nature of things and as the pertinent statutes de-
clare there may only be estimates, which of course
negative any thought that accuracy must be attained.
The true test is that there shall be a reasonable and
approximate estimate and determination made in the
light of the known and reasonably ascertainable facts
and also in the light of known and fairly anticipated
conditions.

In support of this proposition this court said in Kiss-
inger v. School Dist. No. 49, 163 Neb. 33, 77 N. W. 2d
767: “The defendant argues that exact calculations as
to the amount of taxes to be raised for school purposes
were not contemplated and that consideration can be
had for possible nonpayments of taxes and other simi-
lar contingencies. We are of the opinion that defend-
ant’s position is correct as a general proposition. * * *
The tax levy is required to be a reasonable approxi-
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mation of the amount required.” See, also, Giliman v.
Talley, 140 Iowa 718, 119 N. W. 144; People ex rel. De
Rosa v. Chicago & N. W. Ry. Co., 391 Ill. 347, 63 N. E.
2d 401; Allen County Fiscal Court v. Allen County
Board of Education, 242 Ky. 546, 46 S. W. 24 1070; 16
McQuillin, Municipal Corporations (3rd ed.), § 44.97,
p- 258.

It is not difficult, in the light of what has become
apparent from the record as to the expense of the func-
tions of the Omaha School District, and the possible if
not even probable fluctuation in expense of operation
and of revenue from the varied sources, to perceive,
without evidence to demonstrate the contrary, that a
levy which it was anticipated would produce an excess
for all purposes of not to exceed $828,301 more than the
total estimate was not an abuse of discretion and un-
reasonable.

The plaintiff has failed to sustain the burden of prov-
ing that the levy made by the board of equalization was
excessive within the meaning of law.

The finding of the district court that it was without
jurisdiction and the judgment in favor of the defendants
on that ground is reversed.

The finding of the district court that the evidence
failed as proof of the plaintiff’s cause of action and the
judgment of dismissal on that ground is affirmed.

AFFIRMED IN PART, AND IN PART REVERSED.

THOMAS L. SPANI, APPELLEE, V. ALoNozo C. WHITNEY,

APPELLANT.
110 N. W. 24 103

Filed July 14, 1961. No. 35004.

1. Evidence. The admission of evidence under the provisions of
section 25-1215, R. R. S. 1943, falls within the area reserved to
the sound discretion of the trial court. The trial court must
determine whether the evidence offered is on the same subject.
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Its ruling will not be regarded as erroneous unless there is a
clear abuse of discretion. :

2. Witnesses: Evidence. If sufficient foundation is laid to show
that the conditions they observed are the same as existed imme-
diately following the accident, witnesses should be permitted to
testify in regard to what they observed insofar as it is relevant
and material to the issues involved.

3. Highways. Phrases used in section 39-7,110, R. R. 8. 1943, re-
late to the center of and right-hand and left-hand sides of the
main-traveled portion of the highway available to traffic at
the time.

4. Appeal and Error. A party cannot complain of the giving of
an instruction in harmony with one which he requested.

5. Trial: Appeal and Error. One who at the close of a trial ad-
mits that there is evidence to establish an issuable fact in
accord with a requested instruction cannot afterward be heard
to say that there was no evidence received tending to prove
that fact.

AppEAL from the district court for Chase County:
VictorR WESTERMARK, JUDGE. Affirmed.

McGinley, Lane, Mueller & Shanahan, for appellant.

Charles Evans Hughes and Robert E. Roeder, for ap-
pellee.

Heard before Smvmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BROWER, JJ.

Simmons, C. J.

In this action plaintiff seeks to recover personal in-
jury and property damage from the defendant. Plaintift
alleged some ten different acts of negligence of the de-
fendant as the cause of his damage. Defendant by an-
swer denied generally and alleged contributory negli-
gence sufficient to bar recovery. Defendant by cross-
petition alleged negligence in four particulars and sought
a recovery for personal injury and property damage.

The cause was tried to a jury resulting in a verdict and
judgment for the plaintiff. Defendant appeals. We
affirm the judgment of the trial court.

There is ample evidence in the record from which the
jury could readily determine the following facts:
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U. S. Highway No. 6 going east from Imperial goes
through a practically level country for several miles.
It is a black-top, two-lane highway with the usual cen-
ter marking dividing two lanes of travel. The point
here involved, the “confusion” area, where the accident
happened was visible 2 miles or more to the east and
2 miles or more to the west.

On the evening of August 11, 1958, about 8 p.m., a
car caught fire about 4 miles east of Imperial and on
the south side of the black-top, or on the black-top and
the shoulder adjacent to it. An emergency unit and a
firetruck went to the fire from Imperial. The emergency
unit parked to the west of the burninig vehicle. The fire-
truck, after stopping briefly at the side of the burning
vehicle, was then moved to the east of the burning ve-
hicle. Its hose was brought to the fire along the
pavement.

The above three vehicles blocked a part of the traveled
portion of the highway in what was the normal south
or eastbound lane.

Other cars gathered behind the three principal ve-
hicles, some in the borrow pit, and some on the north
part of the highway or the westbound lane.

Some of the private cars had their lights on. The
firetruck and emergency vehicle had their red lights
and warning signals in operation.

Plaintiff coming from the west, driving his car, saw
the “confusion” and lights for a considerable distance.
He slowed down and then was signaled to go on east
by one of the emergency unit personnel. He did so.
There was congestion on his side of the highway and in
effect the pavement at that place had been reduced to
a one-lane road. He proceeded east slowly, driving in
part in the north lane, and just about opposite the burn-
ing vehicle the lights of the defendant’s car flashed on.
Plaintiff stopped and tried to back up, but the collision
occurred before he could do so.

The defendant had come from the east. By his own
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testimony, he saw no lights or other indications of trou-
ble on the highway until he was almost upon it. He
justifies this by testimony that he was driving on his
own side of the road at a speed of 45 miles per hour.
When he saw the “confusion” he undertook to stop but
was unable to do so. Both cars were largely on the
normal north driving lane, but also slightly across the
center line when they came to rest a short distance apart.

Defendant’s first assignment of error goes to this
situation. Three days after the accident plaintiff vol-
untarily wrote out a statement of his version of the acci-
dent and gave it to the sheriff. In longhand it covered
one and one-third pages of legal size paper.

In direct examination plaintiff testified: *“As we ap-
proached the confusion, why, of course, the closer we
got to the point of confusion, we could see the emer-
gency wagon of Imperial at the west end of the confu-
sion with the red light flashing; seen a man with a flash-
ing light, the flagman to the west, to this (indicating)
side of the emergency wagon. * * * Yes, there were
cars parked on both sides of the highway; also, people
milling about.”

On cross-examination defendant had the statement
marked as exhibit 7, and asked plaintiff if he made this
statement in the writing: “‘Upon arriving at congested
area of which both sides of road were lined with cars and
also noticed emergency wagon at west end and fire truck
at east end of what turned out to be a burning car.””
Plaintiff said that he did.

Defendant then read him a part of a sentence in the
statement and asked plaintiff if he made it. He said he
did. The partial sentence was: “‘As I arrived at this
point (almost directly beside the car) a car coming
from the east appeared.’”

Defendant then asked if the plaintiff gave the sherift
no estimate of defendant’s speed when he wrote up the
statement. The plaintiff answered: “No estimate of
miles. I estimated he was traveling at the highway
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speed.” This answer is, in effect, in the exhibit 7
writing.

Plaintiff offered the entire statement in evidence. De-
fendant objected and among other reasons stated: ‘* * *
it is no item of contradiction.” With this statement the
trial court was given no information as to why the
statement was read, unless for hoped-for impeachment
purposes. The exhibit was admitted.

Defendant argues here that the written statement was
only admissible on the basis of being an impeachment
statement and that the statement did not impeach. He
claims that hearsay self-serving statements and conclu-
sions were admitted.

Defendant, however, invited the introduction of the
exhibit.

Section 25-1215, R. R. S. 1943, provides: “When part
of an act, declaration, conversation or writing is given
in evidence by one party, the whole on the same sub-
ject may be inquired into by the other. When a letter
is read, all other letters on the same subject between
the same parties may be given. When a detached act,
declaration, conversation or writing is given in evidence,
any other act, declaration or writing which is necessary
to make it fully understood, or to explain the same, may
also be given in evidence.”

The concluding sentence gives the reason for the
rule. It requires no exposition on our part.

The rule is stated in 31 C. J. S., Evidence, § 375, p.
1159, as follows: “Where one party brings out part of
a transaction, conversation, statement, writing, or course
of conduct as an admission against interest, the other
party may thereafter bring out the whole of it to offer
his own explanation thereof and rebut its discrediting
and damaging effect, even though proof otherwise in-
competent is used.” See, also, 20 Am. Jur., Evidence,
§ 551, p. 463.

It has been suggested that the questions asked were
directed to the matter of a possible impeachment, and
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no impeachment having occurred, the balance of the
statement was not admissible and its admission errone-
ous. This argument would restrict the application of
section 25-1215, R. R. S. 1943, to impeachment matters
only.

A cursory examination of our decisions shows that
we have not so limited it.

We have not undertaken to define the broad outline
of the meaning of the clause “the same subject.” It has,
however, been applied in a number of different situa-
tions. “All the conversation on ‘the same subject,” that
is, the fact of whether there was a contract or not, was
what plaintiff was entitled to call for; not all the con-
versation as to plaintiff’s claim.” Pettis v. Green River
Asphalt Co., 71 Neb. 513, 99 N. W. 235.

In Struble v. Village of DeWitt, 89 Neb. 726, 132 N.
W. 124, it was held to permit the admission of the whole
of a confidential communication between patient and
physician.

In Roeder v. State, 119 Neb. 116, 227 N. W. 446, the
statute was held as authorizing the admission of a con-
versation between a sheriff and a third party. We held:
“Since the defendant, himself, first introduced evidence
of a part of the conversation in question, the court prop-
erly ruled that the state was entitled to give the whole
of the conversation on the same subject-matter.”

In Lindley v. Wabash Ry. Co., on rehearing, 120 Neb.
204, 233 N. W. 450, the defendant brought out the matter
of repairs to a platform alleged to have been dangerous.
Defendant contended that subsequent repairs were not
admissible as evidence of negligence. We held: “When
defendant went into the question of removal of the
planks, we think it opened up the subject of repairs.
* * * Defendant brought out a part of the transaction,
and plaintiff was entitled to have the whole transaction
disclosed to the jury.”

In Jensen v. Romigh, 133 Neb. 71, 274 N. W. 199,
letters touching upon a transaction were admitted in
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evidence. Plaintiff offered to prove the contents of
other letters. We held: “Plaintiff should have been
permitted to prove the contents of these letters. They
throw light on the transaction, would have made the
letters written by defendants more understandable, and
they are part of the correspondence, part of which had
already been admitted.”

In Snyder v. Lincoln, 153 Neb. 611, 45 N. W. 2d 749,
we were presented with the question of prejudicial error
in the admission of certain exhibits. Plaintiff put part
of the exhibits in evidence. Defendant offered the com-
plete exhibits and they were received. With direct
reference to the statute we held that the exhibits were
properly received.

We are here dealing with a subject of the admission
of evidence. Heretofore we have considered it in an
area reserved to the judicial discretion of the trial court.
To constitute error prejudicial or otherwise, an abuse
of discretion must appear.

In Struble v. Village of DeWitt, supra, we said: “A
considerable latitude must be allowed a trial court in
such matters, and we do not think that this was such an
abuse of discretion as to require a reversal.” We also
said: “* * * The trial court must determine whether
the evidence offered is on the same subject, and its
ruling will not be regarded as erroneous unless there is
a clear abuse of discretion.” We followed this decision in
Friesen v. Reimer, 124 Neb. 620, 247 N. W. 561.

Struble v. Village of DeWitt, supra, was likewise
cited with approval in Leeds v. Prudential Ins. Co., 128
Neb. 395, 258 N. W. 672, 96 A. L. R. 1414.

We need go no further here than to hold that abuse
of discretion of the trial court does not appear.

The first assignment of error is not sustained.

Defendant’s next assignment of error goes to the ad-
mission of the evidence of the sheriff as to the condition
of the accident site. The sheriff arrived there some 17
minutes after the accident. He described the location
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of the burning car, the emergency unit, the firetruck,
and the flashing lights of those units. He was then
asked if he observed other cars parked there and their
location. Over objection he was permitted to answer
that cars were parked to the east and west on both
sides of the road. He then proceeded to describe the
location of the two cars involved in the accident, the
absence of skid marks, the presence of debris on the
pavement and its location, and other conditions. He
made it quite patent that he was testifying as to con-
ditions at the time and after his arrival. There is no
material conflict as to what he described as existing
after his arrival and what other witnesses had described
as existing before his arrival except possibly there were
more noninvolved cars parked along the highway on
either side.

Defendant relies upon Ficke v. Gibson, 153 Neb. 478,
45 N. W. 2d 436. In that case the trial court admitted
evidence of foot and tire marks observed at the scene
of an accident some 15 or 16 hours after the accident
and without a showing that conditions had not changed
since the accident. The defendant contends that we held
it to be error. He overlooks the fact that we did not
hold the error to be prejudicial.

Defendant overlooks the holding in Styskal v. Brickey,
158 Neb. 208, 62 N. W. 2d 854, where we held that: “If
sufficient foundation is laid to show that the conditions
they observed are the same as existed immediately fol-
lowing the accident, the officers should be permitted to
testify in regard to what they observed insofar as it
is relevant and material to the issues here involved.”

The evidence here falls within the area of trial court
discretion. To establish a rule that would exclude such
evidence as a matter of law could readily result in a
denial of any evidence of what a witness arriving at a
scene of an accident might have observed. We see no
prejudicial error in the ruling here challenged.

Defendant next argues as error the refusal of the trial
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court to give a requested instruction based on section
39-7,110(a), R. R. S. 1943, which is as follows: “No ve-
hicle shall be driven to the left side of the center of the
roadway in overtaking and passing another vehicle
proceeding in the same direction unless such left side
is clearly visible and is free of oncoming traffic for a
sufficient distance ahead to permit such overtaking
and passing to be completely made without interfering
with the safe operation of any vehicle approaching from
the opposite direction or any vehicle overtaken. In
every event the overtaking vehicle must return to the
right-hand side of the roadway before coming within
one hundred feet of any vehicle approaching from the
opposite direction.”

The pavement here was 20 feet in width with a marked
line down the center. It is undisputed in this case that
the south or eastbound normal lane of traffic was at
the time of the accident obstructed from 6 to 8§ feet
along the south side by vehicles, firefighting equipment,
and men connected with their operation. This left a lane
of from 12 to 14 feet for travel, assuming that there
were no cars parked on the north side. There is evi-
dence that there were cars so parked. Plaintiff was
given a signal to proceed by a person directing traffic.
At that time it is undisputed that the narrowed lane of
traffic was clear for passage.

It is defendant’s theory that the phrase “center of the
roadway” and “right-hand side of the roadway” used
in the statute refers to the center of the roadway and
right-hand side of the highway as constructed and
marked. He further seems to contend that he had the
right to proceed westward regardless of eastbound traf-
fic so long as he was using the right of the marked cen-
ter of the highway. We had occasion to construe the
phrase “right half of the highway,” as used in other pro-
visions of the statute, in Krepcik v. Interstate Transit
Lines, 154 Neb. 671, 48 N. W. 2d 839. We held that it
meant the right half of the traveled portion of the high-
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way that was available for traffic at the time. See, also,
Egenberger v. National Alfalfa Dehydrating & Milling
Co., 164 Neb. 704, 83 N. W. 2d 523. Consistent with
that holding we hold here that the phrases used in sec-
tion 39-7,110, R. R. S. 1943, relate to the center of and
right-hand and left-hand sides of the main-traveled por-
tion of the highway available to traffic at the time. The
trial court did not err in refusing to give the requested
instruction.

Defendant’s final argument is that the trial court erred
in instructing the jury that it could include in its ver-
dict plaintiff’s loss of earnings from the date of injury
to the date of trial if it found that he had lost any such
earnings. Defendant claims that the evidence was in-
sufficient to sustain an award of any amount for the
loss of earnings.

The record discloses that during the progress of the
trial the defendant tendered to the court a number of
instructions. One request was for an instruction as to
the allowance of the present worth of future loss of
earnings. A second request was for an instruction as
to the requisite proof of future loss of earnings. A third
request related to the loss of earnings which the jury
may find “have been sustained.”

At the close of the trial, without withdrawing his re-
quest for instructions referred to above, the defendant
moved the court to take from the jury any question
of loss of earnings on the ground that there was no evi-
dence, particularly of past earnings.

The trial court advised the defendant that he was
not going to submit the issue of loss of future earnings
to the jury but was going to “submit the matter of any
earnings lost up to the present time.” The court then
called attention to the evidence of lost earnings. The
defendant agreed that there was evidence to sustain
that issue.

The rule is that a party cannot complain of the giving
of an instruction in harmony with one which he re-
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quested. American Fire Ins. Co. v. Landfare, 56 Neb.
482, 76 N. W. 1068. In harmony with that rule it fol-
lows that one who at the close of a trial admits that
there is evidence to establish an issuable fact in accord
with a requested instruction cannot afterward be heard
to say that there was no evidence received tending to
prove that fact.
The judgment of the trial court is affirmed.
AFFIRMED.
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BosLauch, J.

This is an action for an accounting and other equitable
relief. The cause was referred to a referee to make
findings of fact and conclusions of law, to hear evidence
and report upon all of the issues, and to make a decision
thereon as prescribed in section 25-1131, R. R. S. 1943.

The referee filed his report on February 25, 1960. By
a decree dated March 28, 1960, the district court approved
and confirmed the report of the referee and entered
judgment in accordance therewith. The transcript does
not contain exceptions or objections to the report of the
referee filed by any of the parties. However, the de-
cree which approved and confirmed the report of the
referee recites that the plaintiffs filed a motion to con-
firm the report of the referee except for a modification
in one particular and that no other objections were filed.

On April 5, 1960, the appellants Paul Mullins and
Benita Mullins, who were the principal defendants, filed
two motions for new trial. One of the motions, which
was filed pro se, is largely an attack upon the report of
the referee. The other motion, which was filed by the
lawyers who represented the defendants at the hearing
before the referee, complains only of alleged errors in
the decree of the district court. Both motions for new
trial were overruled.
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A number of the defendants’ assignments of error
complain of the findings of the referee. The failure of the
defendants to file objections to the report of the referee
in the court trial prior to confirmation of the report
by the trial court prevents consideration of objections
to the report of the referee at this time. “The unchal-
lenged findings of fact by a referee, when confirmed by
the court, are binding on the party against whom they
operate, and from the legal consequences flowing there-
from he can not escape.” Chicago Lumber Co. v. Ban-
croft, 64 Neb. 176, 89 N. W. 780, 57 L. R. A. 910. See,
also, McMurtry v. Brown, 6 Neb. 368; 45 Am. Jur., Ref-
erences, § 39, p. 570; 76 C. J. S., References, § 138, p.
278. Thus, for the purposes of this appeal, the findings
of fact of the referee, except as modified by the trial
court in the decree dated March 28, 1960, will be ac-
cepted as true. The only assignments of error which
will be considered are those relating to alleged errors
of law. There is no cross-appeal.

The appellees, who were the plaintiffs in the court
below, are the Corn Belt Products Company and Erwin
Equipment Company. Their petition alleged that the
plaintiffs were corporations engaged in the sale of farm
machinery, equipment, and supplies; that Paul Mullins
was an employee of the plaintiffs; that on April 18, 1959,
the plaintiffs discovered that Paul Mullins had converted
personal property of the plaintiffs having a value of
approximately $20,000; that proceeds from such prop-
erty had been invested in certain other described prop-
erty or deposited in a bank to the account of Paul
Mullins; and that the defendants were insolvent. The
petition prayed that the defendants be required to ac-
count for all of the plaintiffs’ property then in the pos-
session of the defendants and the proceeds from the
sale of the plaintiffs’ property; that the plaintiffs be ad-
judged to be the owners of property purchased by the
defendants with the proceeds from the sale of the plain-
tiffs’ property; that the defendants be enjoined from
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further disposing of the plaintiffs’ property; that a re-
ceiver be appointed; and that the plaintiffs have judg-
ment for the amount due them.

The defendants filed an answer and cross-petition.
The answer contained a general denial and alleged that
in November 1953 the plaintiffs employed Paul Mullins
as a twine salesman; that in March 1954 his employment
was changed to that of warehouse manager at Tecumseh,
Nebraska, and other points in southeastern Nebraska,
northeastern Kansas, and northwestern Missouri; that
Paul Mullins was to be reimbursed for all of his ex-
penses and was to receive a bonus of one-half of the
net profits from his operations; that the plaintiffs failed
to account to Paul Mullins for the bonus due him; and
that he retained the sum of $7,310.85 to apply upon the
amount due him. The cross-petition alleged that there
was in excess of $47,500 due Paul Mullins as bonus and
the sum of $1,925 for other services; that the plaintiffs
advanced money to the defendant Paul Mullins to pur-
chase and modernize a residence property in Tecum-
seh; that all but approximately $500 of the money ad-
vanced had been repaid to the plaintiffs by deductions
from the drawing account of Paul Mullins; that the
plaintiffs had wrongfully caused the Corn Belt Products
Company to become the record owner of the property;
and that the property was the homestead of the defend-
ants. The defendants prayed for an accounting, judg-
ment for the amounts due them, and that the title to the
residence property be quieted in them.

The plaintiffs filed a reply and answer to the cross-
petition containing a general denial and alleging that
the defendants had defaulted in their contract to pur-
chase the residence property and that pursuant to the
terms of the contract the defendants’ rights in the prop-
erty were forfeited; that in an action of replevin pending
in the same court the plaintiffs had taken possession of
property previously entrusted to Paul Mullins having
a value of approximately $19,000; that it was necessary
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that the ownership of the property taken in replevin be
determined in this action; that after giving the defend-
ants credit for this property there was more than $32,000
due the plaintiffs for property converted by the defend-
ants; and that the defendants were given credits upon
the purchase of the residence property without knowl-
edge by the plaintiffs that the defendants had converted
the plaintiffs’ property.

The referee found that Paul Mullins was an employee
of the plaintiffs and that there was no agreement for a
bonus as alleged by the defendants; that the property
taken in the replevin action was the property of the
plaintiffs; that Paul Mullins had converted property of
the plaintiffs having a value of $17,516.60; that of this
amount $7,337.10 was represented by a bank account and
other property purchased by Mullins which should be
turned over to the plaintiffs; that the plaintiffs should
have judgment against the defendant Paul Mullins for
the balance of $10,179.50; that the plaintiffs purchased
the residence property in Tecumseh and then entered
into a contract to sell the property to the defendants for
$4,500; that deductions from the salary of Paul Mullins
had reduced the balance due on the contract to $841.20;
that approximately $2,000 had been paid on the contract
before any substantial conversion of the plaintiffs’ prop-
erty had occurred; that the defendants should be required
to pay the plaintiffs $2,500 to receive title to the prop-
erty; and that if the defendants fail to pay the $2,500, the
plaintiffs should pay the defendants $2,000 and retain
the title to the property. The referee recommended that
judgment be entered in accordance with his findings.

The district court generally approved and confirmed
the report of the referee. The court found and adjudged
that the property taken in the replevin action was the
property of the plaintiffs; that the plaintiffs should re-
ceive the bank account and other property which had
been purchased by the defendants with the proceeds from
the sale of the plaintiffs’ property; that the plaintiffs
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should have judgment against Paul Mullins for $10,-
179.50; that the plaintiff Corn Belt Products Company
was the owner of the residence property in Tecumseh
and that there was a balance of $2,500 due upon the con-
tract; and that unless the defendants paid the sum of
$2,500 within 60 days, the Corn Belt Products Company
was entitled to strict foreclosure of the contract.

The assignments of error which require consideration
are that the trial court erred in making a reference of
the cause; in appointing Elmer F. Witte referee; in per-
mitting hearings to be had both in Pawnee County and
Johnson County, Nebraska; in not submitting the cause
to a jury; in determining in this action the ownership
of the property taken in the replevin action; in awarding
to the plaintiffs the property which had been purchased
by the defendants with proceeds from the sale of the
plaintiffs’ property; in finding that $2,500 was due upon
the contract to purchase the residence property in Te-
cumseh; and in granting strict foreclosure.

There can be no question about the right of the trial
court to make a reference in this case. Both of the
parties requested an accounting. Section 25-1130, R. R.
S. 1943, authorizes the court to direct a reference upon
its own motion where the trial of an issue of fact shall
require the examination of mutual accounts, and where
the taking of an account shall be necessary for the in-
formation of the court before a judgment in cases which
may be determined by the court.

The statute further provides that the parties may
agree upon a suitable person and the reference shall
be ordered accordingly; and that if the parties do not
agree, the court shall appoint a referee who shall be
free from exception. § 25-1132, R. R. S. 1943. The order
appointing the referee in this case recites that Elmer
F. Witte was wholly disinterested and was satisfactory
to the parties in this case and their respective counsel.
Thereafter, the parties proceeded to trial, participated in
lengthy hearings before the referee, and made no ob-
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jection until after the report of the referee had been
filed and approved by the court. In the motion for new
trial filed pro se the defendants alleged that the referee
was disqualified because he had previously prosecuted
Paul Mullins for selling mortgaged cattle and had repre-
sented the first wife of Paul Mullins in a divorce action
against him. There is no evidence in the record to sup-
port these allegations. The defendants’ failure to make
timely objection to the appointment of the referee pre-
cludes any consideration of the objections made for the
first time in the motion for new trial. In Morris v.
Haas, 54 Neb. 579, 74 N. W. 828, the court said: “It is
very clear that until the defendant was confronted with
an adverse report he never sought to question the
referee’s authority, and now, after submitting to the pro-
ceeding and taking part therein for about two years,
and after the taking of thousands of pages of proof, he
cannot be heard to question it.” See, also, 76 C. J. S.,
References, § 67, p. 218, § 87, p. 230.

The defendants complain that it was error for the
referee to hold some of the hearings in Pawnee County,
that the venue of the action was in Johnson County,
and that all of the hearings should have been held in that
county where the action was pending. Here, again,
is a matter to which no objection was made until the
motion for new trial. The general rule is that venue
in a transitory action is a matter which may be waived
and, generally, it is held to be waived where timely ob-
jection is not made. See, Baker v. Union Stock Yards
Nat. Bank, 63 Neb. 801, 89 N. W. 269, 93 Am. S. R. 484;
92 C. J. S., Venue, § 124, p. 820; 56 Am. Jur., Venue, §
38, p. 42. We hold that the defendants’ participation in
the hearings held in Pawnee County without objection
was a waiver of the right to object to the hearings
being held in Pawnee County.

The defendants also complain that the trial court
erred in failing to submit the case to a jury and that
the court should not have determined in this action the
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ownership of the property taken in the replevin action.
This action began as a suit for an accounting. The mat-
ter in controversy involved a large number of trans-
actions that took place over several years. The basis
for equity jurisdiction in an accounting action is in-
adequacy of the remedy at law. Schmidt v. Henderson,
148 Neb. 343, 27 N. W. 2d 396. This case was a proper
case for equity jurisdiction.

The ownership of the property taken in the replevin
action became an issue in the accounting suit under the
allegations of the answer to the cross-petition. It does
not appear that the defendants sought to eliminate this
issue from the case or made any objection to its being
determined in this action until the motion for new trial.
A complete accounting between the parties would not
have been possible if the property taken in the replevin
action had not been taken into consideration. Where
a court of equity has obtained jurisdiction of a cause
for any purpose, it will retain it for all, and will pro-
ceed to a final determination of the case, adjudicate all
matters in issue, and thus avoid unnecessary litigation.
Wischmann v. Raikes, 168 Neb. 728, 97 N. W. 2d 551.
Thus, it was proper for the trial court in this action to
determine the ownership of the property taken by the
plaintiffs from the defendants in the replevin action.

The defendants further complain that the trial court
erred in awarding to the plaintiffs the bank account
and other personal property defendants purchased with
the proceeds from the sale of the plaintiffs’ property.
The referee found that Paul Mullins had converted prop-
erty of the plaintiffs having a value of $17,516.60, and
of this amount $7,337.10 was represented by a bank
account and other property purchased with the pro-
ceeds from the sale of the plaintiffs’ property. The plain-
tiffs were entitled to follow the proceeds resulting from
the sale of their property and recover from the defend-
ants that property which had been purchased with the
proceeds. When one person obtains the property of
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another by theft or fraud, equity will raise a construc-
tive trust in favor of the defrauded party. Logan v.
Aabel, 90 Neb. 754, 134 N. W. 523. See, also, Lamb v.
Rooney, 72 Neb. 322, 100 N. W. 410, 117 Am. S. R. 795;
Tecumseh Nat. Bank v. Russell, 50 Neb. 277, 69 N. W.
763; Restatement, Restitution, § 202, p. 818. The trial
court properly awarded to the plaintiffs the bank ac-
count and other property that Paul Mullins had pur-
chased with the proceeds from the sale of the plaintiffs’
property.

The remaining assignments of error which require
discussion relate to the contract to purchase the resi-
dence property in Tecumseh. The defendants entered
into a written contract to purchase the residence prop-
erty in Tecumseh from the Corn Belt Products Company
for the sum of $4,500. The contract called for a down
payment of $500 and monthly payments of $100 there-
after until the balance of the purchase price with in-
terest was paid. The defendants failed to make the
down payment but deductions from the salary of Paul
Mullins reduced the balance due on the contract to
$841.20.

A part of the credits were given during the time that
Paul Mullins was converting the property of the plain-
tiffs and embezzling collections which he made. The
referee found that approximately $2,000 was paid on the
contract before Mullins made any substantial conversion
of the plaintiffs’ property. The trial court found that
the balance due on the contract was $2,500, in effect
cancelling all credits except $2,000. This finding was
proper because the plaintiffs were entitled to rescind
the credits which had been given during the time that
Mullins was converting their property and funds and
they were not aware of his defalcations. Credits given
under a mistake of fact may be rescinded. See Tarascio
v. Mancuso, 141 Neb. 225, 3 N. W. 2d 400.

The defendants argue that Benita Mullins is entitled
to a homestead interest as against the plaintiffs. They
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point out that Benita Mullins did not participate in the
conversion of the plaintiffs’ property and that the judg-
ment for such conversion is against Paul Mullins only.
The important fact is that the consideration for the pur-
chase of the property has never been paid. A vendor’s
lien is one of the exceptions in the homestead statute.
§ 40-103, R. R. S. 1943. A homestead right would not
arise and attach to the title or interest of the defend-
ants acquired under the contract with Corn Belt Products
Company as against the enforcement of the consideration
provided for in that contract. Jackson v. Phillips, 57
Neb. 189, 77 N. W. 683. See, also, City Savings Bank
v. Thompson, 91 Neb. 628, 136 N. W. 992, 41 L.. R. A. N. S.
89; Peterson v. Fisher, 85 Neb. 745, 124 N. W. 145, 133
Am. S. R. 688. The defendants have no homestead right
in the residence property in Tecumseh as against the
Corn Belt Products Company.

The defendants complain that the trial court erred
in granting strict foreclosure of the contract for the
purchase of the real estate. A court of equity will
grant a strict foreclosure of a real estate contract where
in the exercise of a sound judicial discretion it would
be inequitable or unjust to refuse to do so. Swanson v.
Madsen, 145 Neb. 815, 18 N. W. 2d 217. Courts of equity
will decree a strict foreclosure of land contracts only
under peculiar and special circumstances. Ruhl v. John-
son, 154 Neb. 810, 49 N. W. 2d 687.

Strict foreclosure has been granted where the pur-
chaser did not have a substantial equity in the property.
In this case the purchasers may be said to have an
equity in the property only if the real estate contract
is considered as a separate matter, detached from the
other transactions between the parties. Such a view
of the matter ignores the frue factual situation.

The real estate contract in this case is between an
employee and his wife, and one of his employers. The
employee and his wife have had possession of the prop-
erty for more than 5 years. During this time they have
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paid a little over $300 in special and general taxes. The
record does not show what other expenditures they
may have made.

The only payments which have been made on the
contract are credits resulting from deductions from the
employee’s salary. During his employment the employee
has converted more than $17,500 of his employer’s
property.

It was proper for the trial court, in the exercise of
a sound judicial discretion, to grant a strict foreclosure
of the contract. The special circumstances in this case
made it inequitable to refuse strict foreclosure. We con-
clude that strict foreclosure should be granted in this
case.

The trial court taxed one-half of the referee’s fee to
the plaintiffs and taxed all other costs to the defendants.
Section 25-1137, R. R. S. 1943, provides that referee’s
fees shall be taxed as part of the costs in the case. There
was no error, prejudicial to the defendants, in the taxa-
tion of the costs in the district court.

The judgment of the district court is correct and it is
affirmed.

AFFIRMED.

KENNETH COLLETT, A MINOR, BY JAMES C. COLLETT, HIS
FATHER AND NEXT FRIEND, APPELLANT, V. ALLEN D.

HENDRICKSON ET AL., APPELLEES.
110 N. W. 2d 851

Filed October 6, 1961. No. 34970.

1. Trial: Judgments. The court examines the evidence on a
motion for summary judgment, not to decide any issue of fact
presented, but to discover if any real issue of fact exists.

In considering a motion for summary judg-

ment the court should view the evidence in the light most

favorable to the party against whom it is directed, giving to
that party the benefit of all favorable inferences that may be
reasonably drawn therefrom.
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The burden is upon the party moving for
summary judgment to show that no issue of fact exists, and
unless he can conclusively do so the motion must be overruled.

ArpPEAL from the district court for Custer County:
ELpripGE G. REED, JUDGE. Reversed and remanded.

Haney & Walsh and Lee & Huston, for appellant.

Schaper & Schaper and Beatty, Clarke, Murphy, Mor-
gan, Pederson & Piccolo, for appellees.

Heard before Smvmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLauGH, and BROWER, JJ.

BosLaugs, J.

This is an appeal in an action for damages arising out
of an automobile-pedestrian accident. The trial court
sustained the defendants’ motion for summary judg-
ment and dismissed the action. The plaintiff’s motion
to vacate the judgment was overruled and the plaintiff
appealed.

The plaintiff, Kenneth Collett, who was 6 years old
at the time of the accident, was seriously injured in the
accident. The action was brought by James C. Collett
as his father and next friend. The defendant, Allen D.
Hendrickson, who was 16 years old at the time of the
accident, was operating the automobile involved in the
accident. The defendant, Wallace Hendrickson, is the
father of Allen D. Hendrickson and was the owner of
the automobile involved in the accident.

The accident occurred north of the intersection of D
Street and Eighth Avenue in Broken Bow, Nebraska.
There is no traffic control at the intersection. The Hen-
drickson automobile had been proceeding east on D
Street and had made a left turn to go north on Eighth
Avenue. The plaintiff was crossing Eighth Avenue
from west to east on foot. The evidence is in conflict
as to where the plaintiff was with respect to the cross-
walk at the time of the impact and as to what part of the
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Hendrickson automobile came in contact with the
plaintiff.

The petition alleged that the defendant, Allen D.
Hendrickson, failed to keep a proper lookout, failed to
yield the right-of-way to a pedestrian, failed to give any
warning, and failed to apply his brakes to avoid the
collision. Wallace Hendrickson was alleged to be liable
for the negligent acts of Allen D. Hendrickson under
the family-purpose doctrine. The answer consisted of
a general denial and an allegation that the accident was
caused solely by the negligence of the plaintiff.

The only question before the court upon a motion for
summary judgment is whether an issue of fact exists.
In considering a motion for summary judgment the evi-
dence is viewed in the light most favorable to the party
against whom the motion is directed, and that party is
given the benefit of all favorable inferences that may
be reasonably drawn from the evidence. Schlines v.
Ekberg, ante p. 510, 110 N. W. 2d 49. “In other words,
the court can merely determine that an issue of fact
does or does not exist. If such an issue does exist, the
Summary Judgments Act has no application; if such
issue does not exist, a motion for a summary judgment
affords a proper remedy. The burden is upon the mov-
ing party to show that no issue of fact exists, and un-
less he can conclusively do so the motion for summary
judgment must be overruled.” Ingersoll v. Montgomery
Ward & Co., Inc., 171 Neb. 297, 106 N. W. 2d 197.

It is unnecessary to summarize the evidence in detail.
There is evidence that the left front fender of the Hen-
drickson automobile struck the plaintiff while the plain-
tiff was on or near the crosswalk north of the intersec-
tion; that the defendant Allen D. Hendrickson failed to
see the plaintiff before the impact; and that the defend-
ant did not sound his horn and did not apply his brakes
before the impact. There is also evidence that the de-
fendant Wallace Hendrickson purchased and maintained
the Hendrickson automobile for the use of his son who
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was operating it with his consent at the time of the
accident.

The defendants produced a large amount of evidence
which conflicts with the evidence that is favorable to
the plaintiff. The defendants’ evidence also tends to
establish contributory negligence and questions the
credibility of the testimony favorable to the plaintiff.
However, so far as the motion for summary judgment
in this case is concerned, this evidence establishes only
that a question of fact does exist. The defendants have
failed to prove conclusively that no issue of fact exists.

The defendants’ motion for summary judgment should
have been overruled. The judgment is reversed and
the cause remanded for further proceedings.

REVERSED AND REMANDED.

CLARENCE R. OTTEMAN, APPELLEE. V. THE INTERSTATE FIRE

& Casuvarry Co., INC., A CORPORATION, APPELLANT.
111 N. W. 2d 97

Filed October 13, 1961. No. 85007.

1. Trial: Judgments. The summary judgment procedure is not in-
tended to be used as a device to prevent a trial of an action
on the merits but is available only when no genuine issue of fact
exists.

2. Insurance. Where waiver by denial of liability or coverage is
involved, it is not necessary that the denial be express or un-
equivocal, it being sufficient that the facts and circumstances
warrant the inference that liability was or would be denied.

An insured may not be deprived of his rights by a

narrow and technical construction of formal requisites by which

that right is to be made available. On the contrary, a liberal
and reasonable construction should be given.

The provision against settlement by insured cannot

be taken advantage of by an insurer where it unreasonably

delays to take any action after notice of the claim.

An unreasonable delay to process insured’s claim will

amount to a denial of coverage and will constitute a waiver of

any policy provisions regarding defense or settlement of the
claim,
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Where an insurer waives its right to defend, this leaves
the insured free to defend the action to judgment or, in good
faith, to make such settlement as ordinary and reasonable pru-
dence and caution might indicate to be advisable.

ArpEAL from the district court for Dodge County:
RusseLL A. RoBinsoN, Jupge. Affirmed.

William G. Line, for appellant.
Spear, Lamme & Simmons, for appellee.

Heard before CARTER, MESSMORE, YEAGER, SPENCER,
BosLaugH, and BROWER, JJ.

SPENCER, J.

This is an action by Clarence R. Otteman, an insur-
ance agent, hereinafter referred to as plaintiff, against
Interstate Fire & Casualty Co., Inc., hereinafter referred
to as defendant, upon a policy covering claims arising
from errors and omissions the plaintiff might commit
as an insurance agent. Trial was had to the court with-
out a jury and judgment was entered for the plaintiff.
Defendant appeals.

This case was previously before the court on the vaca-
tion of a summary judgment. Otteman v. Interstate
Fire & Cas. Co., Inc,, 171 Neb. 148, 105 N. W. 2d 583.
The trial court originally sustained a motion filed by
the defendant for summary judgment. At the same term
of court, the judgment was vacated. An appeal was
taken to this court by the defendant and was dismissed
for the reason that the vacation of the summary judgment
was not an appealable order. The defendant’s first three
assignments of error and much of the argument in its
brief relate to the vacation of the summary judgment.
The defendant apparently does not appreciate that the
court examines the evidence on a motion for a summary
judgment, not to decide any issue of fact present but
solely to discover if any real issue of fact exists. If
there is an issue of fact to be determined, a summary
judgment cannot be entered. Healy v. Metropolitan
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Utilities Dist., 158 Neb. 151, 62 N. W. 2d 543.

It will be apparent from what is said hereafter that
a material issue of fact was present in this record. As
already noted, the trial court found for the plaintiff on
the evidence adduced. Suffice it to say that the sum-
mary judgment procedure is not intended to be used
as a device to prevent a trial on the merits but is avail-
able only when no genuine issue of fact exists.

The plaintiff in 1953, through the Reynolds General
Agency at Fremont, Nebraska, secured an insurance
brokers and agents errors and omissions policy issued
by the defendant. Through renewals, this policy was
maintained in full force and effect until December 7,
1960. On January 22, 1957, one Voss applied to the
plaintiff as an agent for the Farmers Mutual Insurance
Company of Nebraska for the renewal of a policy of fire
insurance in that company on certain personal property,
including a tractor and a cornpicker. The plaintiff
through error failed to send the application to the Farm-
ers Mutual Insurance Company and the insurance policy
then in force was not renewed. The plaintiff did not
collect or remit a premium for the renewal. The plain-
tiff had been writing insurance for Voss for several
years. The usual procedure was for the plaintiff to pay
for the insurance when billed by the company at the
end of the month. He would then bill Voss after the
policy was issued. However, no bill was ever rendered
to Voss in this instance.

On October 18, 1958, the tractor and the cornpicker
owned by Voss were damaged by fire. Voss filed a claim
for $1,433.37 with plaintiff as agent for the Farmers
Mutual Insurance Company. When the claim was for-
warded to the company the plaintiff discovered his fail-
ure to secure the renewal and subsequently found the
original application in his office files. On November
20, 1958, the Farmers Mutual Insurance Company re-
fused the claim for the reason that the Voss property
was not insured. The plaintiff then notified the Reynolds
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General Insurance Agency that Voss was making claim
against him for the loss. On November 21, 1958, that
agency wrote the managing agent for defendant about
the loss and requested proper forms to process it. No
reply was received. The agency wrote again on De-
cember 1, 1958, December 11, 1958, and June 15, 1959.
The Reynolds General Insurance Agency never received
a reply to any of its letters despite the fact that it also
filed two complaints with the Department of Insurance
of the State of Illinois because of the failure of the de-
fendant to reply.

William G. Line, defendant’s attorney, who was called
as a witness on behalf of plaintiff, testified that he was
appointed as attorney for the defendant on December
11 or 12, 1958, and that he wrote the plaintiff at once.
The defendant’s testimony indicates that the plaintiff
visited Line’s office 11 times about the claim between
December 12, 1958, and July 18, 1959. Line testified that
he never inspected the loss; that the plaintiff brought him
two estimates on the loss; and that the plaintiff brought
Voss to his office. He further testified that he wrote
the defendant about the matter on eight occasions as
follows: December 16, 1958; December 19, 1958; Febru-
ary 26, 1959; March 27, 1959; June 19, 1959; July 20, 1959;
July 22, 1959; and September 30, 1959. The only replies
he received were on February 23, 1959; July 16, 1959,
October 14, 1959; and December 21, 1959. This action
was filed December 12, 1959.

Mr. Line wrote plaintiff on February 24, 1959, as fol-
lows: “I received a letter from the company today and
they would like to have estimates on the damage. I
have estimates from Ladehoff’s at North Bend and.I
will send that in today but I believe it would be helpful
to get another independent estimate. The company is
reserving its decision as to whether you are liable to
Voss under the facts of the case but they would like to
have me interview Voss to see if a possible settlement
can be arranged. I can contact Voss, myself, or if you



578 NEBRASKA REPORTS [Vor. 172

Otteman v. Interstate Fire & Cas. Co., Inc.

would prefer, you can ask him to get in touch with me
for an appointment.”

The defendant lists 17 assignments of error. Exclud-
ing those assignments referring to the vacation of the
summary judgment referred to heretofore, we find that
the defendant’s main contentions may be grouped as
follows: First, the loss is specifically excluded from
the policy because it was brought about by the failure
to collect or to remit a premium; second, that the Farm-
ers Mutual Insurance Company was liable for the loss
and not the plaintiff; and third, that the plaintiff
breached the policy conditions by an unauthorized set-
tlement without notice to the defendant and without the
defendant’s consent. We will discuss these contentions
in the order listed above.

Was the loss specifically excluded by the policy? The
exception in the policy is as follows: ‘This Insurance
shall not indemnify the Insured in respect of any claim
* * % (d) brought about or contributed to by any com-
mingling of or inability or failure to pay or collect pre-
mium, claim or tax moneys.” The evidence is undis-
puted that in the plaintiff’s dealings with the Farmers
Mutual Insurance Company it was customary for him
to send in the renewal application without money; that
the policy would be renewed; and that he would be
billed by the company for the premiums at the end of
the month. When he received the renewal he would
then bill the customer. We do not believe the exclu-
sion applies in this case. It was not the failure to col-
lect a premium but rather it was the failure to send in
the renewal application which resulted in the failure
to renew. If the defendant’s policy has any meaning.
this would be an error or omission within the terms of
the policy.

The second contention may be disposed of very sum-
marily. The evidence adequately establishes that by
the terms of the fire insurance policy issued by the
Farmers Mutual Insurance Company there could be
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no liability on its part until the renewal application had
actually been received and accepted by the company
at its home office. It is admitted that the renewal ap-
plication was never sent to the insurance company but
was mislaid in the office of the plaintiff.

The third contention is the major one and, the record
would indicate, the one which gave the trial court the
most concern. The policy contains the following con-
ditions: “The Insured shall not admit liability for or
settle any claim or incur any costs or expenses in con-
nection therewith without the written consent of the
Company, who shall be entitled at any time to take over
and conduct in the name of the Insured the defense of
any claim.

“Nevertheless, the Insured shall not be required to
contest any legal proceedings unless a lawyer (to be
mutually agreed upon by the Insured and the Company)
shall advise that such proceedings should be contested.”

The plaintiff contends, and the trial court found, that
the defendant by its conduct waived its right to insist
upon the plaintiff’s compliance with this provision. What
is the purpose of the provision? Is it not to keep the
insured from admitting liability until the company has
an opportunity to fully investigate the claim and to de-
termine its position? How long must the insured wait
for the company to do so? Must he wait until after suit
is filed or judgment secured or execution levied before
he can settle, if ever, without the written consent of the
defendant? There are annotations in 49 A. L. R. 2d
694 and 67 A. L. R. 2d 1086 covering the situation where
an insurance company denies liability. All jurisdictions
would appear to hold that the denial of liability relieves
the insured from his contract obligation not to settle, and
that he may do so even before suit.

In Barrett v. Northwestern Mutual Life Ins. Co., 124
Neb. 864, 248 N. W. 391, which involved the failure to
file proof of loss after a denial of liability, we said at
page 871: “Waiver by denial of liability is based largely
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upon the principle that the law does not require a vain,
useless, or unnecessary thing. The general rule is that
a denial by the insurer, or its authorized agent, of lia-
bility under its policy, or any act or artifice to mislead
the insured, and cause him to omit to perform a duty
he would otherwise have performed, will operate as a
waiver of a provision requiring proof. In fact, to effect
a waiver by a denial of liability on the part of the in-
surance company, the denial must be of such a character,
or made under such circumstances, as reasonably to
induce the belief that the submission of proofs will be
useless. Nor need the denial be express or unequivocal,
it being sufficient that the facts and circumstances war-
rant the inference that liability was, and would be,
denied. The insured may not be deprived of his rights
by a narrow and technical construction of formal re-
quisites, by which that right is to be made available.
On the contrary, a liberal and reasonable construction
should be given.”

In Hawkeye Casualty Co. v. Stoker, 154 Neb. 466, 48
N. W. 2d 623, we held that an insurer’s denial of lia-
bility waived its right to defend and left the insured
free to defend or in good faith to make such settlement
as ordinary and reasonable prudence and caution might
dictate.

In the instant case, there was no outright denial of
liability until July 21, 1959, when Mr. Line wrote the
plaintiff as follows: “The Interstate Fire & Casualty
Company has asked me to advise you that they do not
feel this loss is covered under your policy. Their posi-
tion is that, by virtue of your agency agreement with
the Farmers Mutual, you had authority to bind the
Farmers Mutual and did bind them when you received
Voss’s application. They feel that the Farmers Mutual
was in error in denying Voss coverage and the Farmers
Mutual should properly bear this loss.” The plaintiff
had settled with Voss on May 21, 1959.

The plaintiff’s position is that the defendant’s unrea-
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sonable delay to take action after notice of the claim
released him from this provision of the policy even
though the defendant had not specifically refused to act
or defend him. Briefly reviewing the evidence, the
defendant was advised of the claim November 21, 1958.
It never acknowledged the letters from the insurance
broker or ever communicated with the broker or di-
rectly with the plaintiff. It did contact Mr. Line who
wrote the plaintiff about December 11. According to
defendant’s testimony, the plaintiff visited Line’s office
about the claim on December 12, 1958, and on January
10, February 16, February 24, March 13, March 27, April
27, May 15, June 18, July 17, and July 18, 1959. On
February 24, 1959, Line wrote the letter set out hereto-
fore stating that the company was reserving its decision
on liability and asking for an interview with Voss. The
plaintiff secured an additional estimate for Line and
brought Voss to Line’s office. Subsequent to that letter,
and before settlement, the plaintiff visited Line’s office
four times. The plaintiff testified that on May 20, 1959,
he informed Line that the Vosses wanted a settlement
or they would have to do something about it, and that
Line said, “let them sue.” He then testified that he
told Line he didn’t want to do that, that he was going
out and make a settlement with them, and that Line
asked him to obtain a release and gave him a release
form.

It should be noted that although Line wrote the de-
fendant four times before settlement was made, he re-
ceived only one reply, the one of February 23, which
it can be assumed occasioned the letter of February
24 to the plaintiff. The next letter he received from
the defendant was dated July 16, 1959, and it can be
assumed this occasioned his letter of July 21.

The plaintiff was an insurance agent in a small com-
munity. He had failed to process a renewal for a cus-
tomer and as a result that customer sustained a sub-
stantial loss to farm machinery. That loss occurred in
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October 1958. The customer had every right to ex-
pect settlement within, at most, a few weeks. Plaintiff
settled the claim in May 1959, 7 months after the claim
arose. At the time he made the settlement it was evi-
dent that the defendant was not disposed to pay the
claim. Defendant’s attorney, Line, had said in effect,
“let them sue.” It is not too unreasonable to assume
that under the facts in this case, if the plaintiff had re-
fused to settle and had stood suit, he was risking serious
potential harm to his future insurance business. His
action was entirely reasonable under the circumstances.
Our problem is, was the defendant’s delay unreasonable
under the circumstances, and if so, was it sufficient to
amount to a waiver of the requirement of written
consent.

In 45 C. J. S., Insurance, § 937, p. 1072, we find the
rule stated as follows: “The provision against settle-
ment by insured cannot be taken advantage of by in-
surer, where it unreasonably delays to take any action,
after notice of the claim, * * *” The leading authority
for the rule seems to be a 1915 Kentucky case, Inter-
state Casualty Co. v. Wallins Creek Coal Co., 164 Ky.
778, 176 S. W. 217, L. R. A. 1915F 958, which held a
delay of 3 months was unreasonable. This case is quoted
with approval in Thomas Kilpatrick & Co. v. London
Guarantee & Accident Co., 121 Neb. 354, 237 N. W.
162, which case follows the general rule that denial of
liability waives the compliance with a policy provision
for the forwarding of process served on the insured.
In that case at page 361 we find the following: “In
Interstate Casualty Co. v. Wallins Creek Coal Co., 176
S. W. 217 (164 Ky. 778), it is said: ‘A policy of em-
ployer’s liability insurance provided that the insurer
should not be responsible for settlements made by in-
sured not specially authorized in writing by the in-
surer, and agreed to investigate all claims and defend
all suits. The employer, having become liable to an
employee for personal injuries, duly notified the in-
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surance company, who investigated the case, but took no
further steps in the matter, nor did it repudiate liability.
After a delay of three months the employer settled the
claim for a reasonable amount, and brought suit for
reimbursement against the insurance company. Held,
that the insurer was estopped to rely on the stipulation
forbidding settlement.’”

We have no hesitancy in finding that the evidence
amply discloses an unreasonable delay on the part of
the defendant in processing the plaintiff’s claim. We
further find that such delay amounted to a denial of
coverage and constituted a waiver of any right to in-
sist on the policy provision regarding defense or
settlement.

The defendant in its reply brief said: “In all of the
cases cited by appellee, and appellant does not disagree
with their holdings, only their materiality and similarity
to the instant case, there appears to be a requirement
that the insured’s liability be established or the in-
sured’s liability to the claimant is unquestioned.”

The defendant is questioning the legal liability of the
plaintiff to Voss. Certainly if he is doing so on the
grounds set out in his letter of July 21, 1959, we have
summarily disposed of that point. In any event, we be-
lieve the proper rule to be the one suggested in what
might be considered a comparable situation in Hawkeye
Casualty Co. v. Stoker, 154 Neb. 466, 48 N. W. 2d 623. If
an insurer waives its right to defend, this leaves the
insured free to defend the action to judgment or, in good
faith, to make such settlement as ordinary and reason-
able prudence and caution might indicate to be advis-
able. There can be no question in this record but that the
plaintiff settled in good faith.

The trial court rendered judgment in favor of the
plaintiff and against the defendant for the sum of
$1,155.31 together with interest from May 21, 1959,
attorneys’ fee in the amount of $750, and court costs.
The plaintiff settled the claim for $1,433.37. Under the
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terms of the policy the plaintiff had agreed to pay the
first $250.

Defendant questions the allowance of an attorneys’
fee to the plaintiff. Section 44-359, R. R. S. 1943, pro-
vides as follows: “In all cases where the beneficiary,
or other person entitled thereto, brings an action at law
upon any policy of life, accident, liability, sickness,
guaranty, fidelity, or other insurance of a similar na-
ture, or upon any certificate issued by a fraternal bene-
ficiary association, against any company, person or asso-
ciation doing business in this state, the court, upon ren-
dering judgment against such company, person or asso-
ciation, shall allow the plaintiff a reasonable sum as an
attorney’s fee in addition to the amount of his recovery,
to be taxed as part of the costs. If such cause is ap-
pealed, the appellate court shall likewise allow a rea-
sonable sum as an attorney’s fee for the appellate pro-
ceedings.” (Ifalics supplied.) It is true that the errors
and omissions policy is not one of those specifically
enumerated in the statute. It is in effect, however, a
liability policy. If the phrase “or other insurance of a
similar nature” has any meaning we must hold that
an errors and omissions policy is included within that
phrase. The trial court properly allowed an attorneys’
fee of $750.

Defendant also questions the allowance of interest
from May 21, 1959, which was the date of the settlement.
We find no merit to the defendant’s contention.

For the reasons herein stated, the judgment of the
trial court is in all respects affirmed, and plaintiff’s at-
torneys are allowed an additional fee of $300 for serv-
ices in this court.

AFFIRMED.
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Stevens v. County of Dawson

EpwARD STEVENS, APPELLANT, V. COUNTY OF DAWSON,

STATE OF NEBRASKA, APPELLEE.
111 N. W. 2d 220

Filed October 20, 1961. No. 34994.

1. Counties. A county is not an insurer of the safety of the bridges
it constructs and maintains upon highways for the use of the
public.

2. Counties: Negligence. In an action to recover damages from
a county under section 39-834, R. R. S. 1943, the burden is on
the plaintiff to establish negligence on the part of the county.

In an action to recover damages from a county

on account of injury or death caused by a defective bridge on

a public highway, the plaintiff must prove by a preponderance

of the evidence that the defect was known or that it existed for

such a length of time that with reasonable diligence it could
or should have been discovered by the county.

A county is not liable for negligence on ac-

count of latent defects in a bridge on a public highway but only

for such as are patent and may be ascertained by reasonable
inspection.

A county is not liable for negligence for
injury or death on account of defects caused by climatic condi-
tions beyond its control.

6. Appeal and Error. A party requesting instructions on a certain
theory cannot be heard to complain on appeal that the trial
court gave other instructions on the same theory.

The refusal to give an instruction is not reviewable

where it was not assigned as error in the motion for new trial.

AppeEaL from the district court for Dawson County:
Isaac J. NisLEY, JUDGE. Affirmed.

William S. Padley, for appellant.
William A. Stewart, Jr., for appellee.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BOSLAUGH, and BROWER, JJ.

BosLAUGH, J.

This is an action against Dawson County, Nebraska,
for damages caused by a defective bridge. Edward
Stevens, the appellant, was the plaintiff in the court
below. The jury returned a verdict for the county.
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The plaintiff’s motion for new trial was overruled and
he has appealed.

The plaintiff’s assignments of error are that the ver-
dict is contrary to the evidence and the law; that the
court erred in submitting the issue of contributory neg-
ligence to the jury; and that the court erred in failing
to give an instruction requested by the plaintiff relating
to the assured clear distance rule.

The liability of a county for defective highways and
bridges is statutory. § 39-834, R. R. S. 1943. The rules
applicable to an action under the statute are as follows:
The burden is on the plaintiff to establish negligence on
the part of the county. The county is not an insurer
of the safety of the bridges it constructs and maintains
upon public highways. The plaintiff must prove by a
preponderance of the evidence that the defect in the
bridge was known or that it existed for such a length
of time that with reasonable diligence it could or should
have been discovered by the county. The county is
not liable on account of latent defects in the bridge
but only for such as are patent and may be ascertained
by reasonable inspection. The county is not liable on
account of defects in a bridge caused by climatic con-
ditions beyond its control. Wittwer v. County of Rich-
ardson, 153 Neb. 200, 43 N. W. 2d 505.

The accident in which the plaintiff was injured oc-
curred at approximately 8:30 p. m. on March 26, 1960.
The plaintiff was driving his new Chevrolet pick-up
truck south on a county road in Dawson County. At a
point approximately 3% miles north of Gothenburg,
Nebraska, a bridge or box culvert across the highway
had partially collapsed. There were no barricades or
other warning devices posted on the road. The plain-
tiff approaching from the north did not see that the
bridge was out in time to avoid driving onto the bridge
and into and against the embankment at the south end
of the bridge where the collapse occurred.

The evidence shows that the bridge in question was
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constructed of concrete and was erected more than 25
years ago. The bridge consisted of a concrete deck or
floor supported by two upright back walls. On each
side of the back walls, wings ran back at an angle for
approximately 5% feet. The opening under the bridge
was approximately 8 feet wide and 4 feet high. The
bridge extended across the highway 17 or 18 feet and
lengthwise in the traveled portion of the road for 10%,
feet. :
The creek that runs under the bridge drains an area
of more than 30 square miles. Several days before the
accident happened there had been a very heavy run-
off of water from melting snow. One witness testified
that all of the streams in the area were running at flood
stage on March 22, 1960, 4 days before the accident
happened. There was other testimony that the water
had stopped running in the creek from 4 to 6 days
before the accident happened.

The bridge was inspected by two employees of the
defendant on March 23, 1960. One of the employees
testified that at that time the opening of the bridge was
about two-thirds full of water and the water outside
the bridge was 50 or 75 feet wide and against the road.
The inspection consisted of driving across the bridge in
a pick-up truck and looking for holes or washouts. No
effort was made to look under the bridge or ascertain
the condition of the back walls supporting the deck or
floor of the bridge.

On the afternoon of the accident the plaintiff went to
town and returned home about 4:30 p. m. On this trip
the plaintiff crossed the bridge twice and did not notice
anything out of the ordinary about the bridge. Luella
Stevens, the plaintiff’s wife, was over the bridge at
around 5 p. m. the same afternoon. She did not see
anything wrong with the bridge. J. R. Auld, a farmer
who lives just north of the bridge, was over the bridge
with a farmhand at about 6:30 p. m. on the day of the
accident.
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On the morning after the accident the floor or deck
of the bridge at the southwest corner was still intact
and level with the surface of the road, but the southeast
corner was 4 feet 9 inches below the surface of the road.
A part of the south back wall of the bridge had fallen
to the north and was lying under the deck of the bridge.
The water had washed a deep hole under the south back
wall of the bridge which resulted in its collapse.

The plaintiff’s theory of the facts is that the south
back wall of the bridge settled and fell to the north
while there was water still running in the creek; that
the south end of the floor or deck of the bridge was
supported by only the earthen bank south of the back
wall for some time before it collapsed; and that if the
defendant had made an adequate and timely inspection
of the bridge it would have discovered that the south
back wall had collapsed, would have been able to warn
the plaintiff, and, thus, avoided the accident.

There is no direct evidence as to when the back wall
of the bridge may have collapsed. One witness, a
brother-in-law of the plaintiff, testified that on the morn-
ing after the accident he saw that silt had been de-
posited upon the back wall by the washing water. No
other witness so testified. A state safety patrolman
testified specifically that he did not see any silt on the
abutment. Other witnesses testified to the presence of
mud and standing water under the bridge after the
accident. The jury was not compelled to find that the
back wall collapsed while there was water still running
in the creek.

The plaintiff’s other allegation of negligence had ref-
erence to a concrete “floor” at the bottom of the open-
ing under the bridge which had washed away several
years before the accident. There was a failure of proof
as to this allegation. What evidence there was tended
to prove that the floor was unnecessary and that the
county was not negligent in failing to replace it.

The verdict of the jury is not contrary to the evi-
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dence and the law. The assignment of error to that
effect is not sustained.

On the second day of the trial the plaintiff filed a
list of nine instructions to be submitted to the jury.
Six of the requested instructions related to the rules of
the road and the standard of care required of the plain-
tiff. The plaintiff did not withdraw any of the re-
quested instructions and did not request that the issue
of the negligence of the plaintiff, if any, be withdrawn
from the jury. Clearly, the case was tried upon the
theory that contributory negligence was an issue to be
submitted to the jury. A party requesting instructions
on a certain theory cannot be heard to complain on
appeal that the trial court gave other instructions on
the same theory. Ballantyne v. Parriott, ante p. 215,
109 N. W. 2d 164. The plaintiff cannot now complain
that the trial court erred in submitting the issue of
contributory negligence to the jury.

Two of the instructions requested by the plaintiff
related to the assured clear distance rule. Of these re-
quested instructions, one was given by the trial court
and the other was refused. The plaintiff’s motion for
new trial did not assign as error the refusal of the frial
court to give the instruction requested. To review al-
Jeged errors in refusing instructions, they must be called
to the attention of the trial court in the motion for new
trial. Schmitt & Bro. Co. v. Mahoney, 60 Neb. 20, 82
N. W. 99.

The judgment of the trial court is correct and is
affirmed.

AFFIRMED.
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LUELLA STEVENS, APPELLANT, V. COUNTY OF DAWSON,
STATE OF NEBRASKA, APPELLEE.
111 N. W. 2d 223

Filed October 20, 1961. No. 34995.

Trial. Instructions must be construed together, and if, when
construed as a whole they properly state the law, they are
sufficient.

APPEAL from the district court for Dawson County:
Isaac J. NisLEY, JUDGE. Affirmed.

William S. Padley, for appellant.
William A. Stewart, Jr., for appellee.

Heard before Smvmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAaucH, and BROWER, JJ.

BosLaugH, J.

This is an action against Dawson County, Nebraska,
for damages caused by a defective bridge and is a com-
panion case to case No. 34994, Stevens v. County of
Dawson, ante p. 585, 111 N. W. 2d 220. Luella Stevens,
the appellant, was the plaintiff in the court below and is
the wife of Edward Stevens. The plaintiff was a pas-
senger in the truck operated by her husband and was
injured when the truck collided with the embankment
at the south end of a bridge which had partially
collapsed.

By stipulation this case and case No. 34994 were con-
solidated for trial. Both cases were submitted to the
jury upon one set of instructions. The jury returned a
verdict for the county. The plaintiff’s motion for new
trial was overruled and she has appealed.

The plaintiff’s assignments of error are that the ver-
dict is contrary to the evidence and the law; that the
court erred in submitting the issue of the negligence of
Edward Stevens to the jury; and that the instructions
were conflicting and contradictory.

There is but one bill of exceptions in this case and
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case No. 34994. The facts and evidence necessary to
the decision in this case are stated in the opinion in
case No. 34994 and will not be repeated here. For the
reasons stated in Stevens v. County of Dawson, supra,
we conclude that the verdict in this case is not con-
trary to the evidence and the law and the assignment
of error to that effect is not sustained.

The plaintiff contends that the trial court erred in
submitting to the jury the question of whether the
negligence of Edward Stevens was the sole proximate
cause of the accident. On the second day of the trial
the plaintiff filed a list of nine instructions to be sub-
mitted to the jury. Six of the requested instructions
related to the rules of the road and the standard of
care required of the driver, Edward Stevens. The plain-
tiff did not withdraw any of the requested instructions
and did not request that the issue of the negligence of
Edward Stevens, if any, be withdrawn from the jury.
The case was tried upon the theory that the negligence
of Edward Stevens was an issue to be submitted to the
jury. A party requesting instructions on a certain theory
cannot be heard to complain on appeal that the trial
court gave other instructions on the same theory. Bal-
lantyne v. Parriott, ante p. 215, 109 N. W. 2d 164. The
plaintiff cannot now complain that the trial court erred
in submitting the issue of the negligence of Edward
Stevens to the jury.

The plaintiff contends that instruction No. 19 given
by the trial court was erroneous in that it contradicted
instruction No. 12. Instruction No. 12 related to the
burden of proof of the plaintiff and advised the jury
that before the plaintiff could recover she must prove by
preponderance of the evidence, among other things, that
the proximate cause of her injuries and damages was the
negligence of the defendant or the concurring negligence
of the defendant and Edward Stevens. Instruction No.
19 related to the measure of damage and advised the
jury that the plaintiff could recover the damages shown
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to be “the natural and proximate consequences of the
negligence of the defendant proven.” When instruction
No. 19 is considered together with the other instructions
given it does not appear that it was erroneous. By in-
struction No. 13 the court advised the jury that the neg-
ligence of Edward Stevens could not be imputed to the
plaintiff, and that she could not recover if the sole proxi-
mate cause of the accident was the negligence of Ed-
ward Stevens. Instructions must be construed together,
and if, when construed as a whole they properly state
the law, they are sufficient. Pearson v. Schuler, ante
p. 353, 109 N. W. 2d 537.

There being no prejudicial error, the judgment of the
district court is affirmed.

AFFIRMED.

INEz HUTSELL, APPELLANT, V. REECE EDENS AND SYBIL R.
EDENS, DOING BUSINESS AS EDENS SCHOOL OF HAIRDRESSING
ET AL., APPELLEES.

111 N. W. 24 388

Filed October 27, 1961. No. 84967.

>

1. Appeal and Error. Where a case has been dismissed on the
ground that the evidence did not sustain the cause of action in
favor of the plaintiff, this court, on review, is required to
resolve every controverted fact in his favor and to give him
the benefit of every reasonable inference which may be deduced
from the evidence.

2, Negligence. The plaintif as an invitee seeking to recover
damages on account of a fall on the premises of an inviter, in
order to recover, is required to furnish proof of actionable neg-
ligence and of proximate cause.

The fact alone that an invitee falls upon the stairway

of an inviter does not raise a presumption of negligence on the

part of the inviter, and in such instance the doctrine of res ipsa
loquitur does not apply.

APPEAL from the district court for Lancaster County:
Harry R. ANKENY, JUDGE. Affirmed.
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Hal W. Bauer, for appellant.

Groth & Biehn and Cline, Williams, Wright, Johnson,
Oldfather & Thompson, for appellee Reece Edens.

Heard before Smvmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLaUGH, and BROWER, JJ.

YEAGER, J.

This action as originally instituted was an action for
damages on account of injury sustained by Inez Hutsell,
plaintiff, appellant here, against Reece Edens and Sybil
R. Edens, doing business as Edens School of Hairdress-
ing, and Community Development Company, a corpora-
tion, defendants. Before the trial of the case Sybil R.
Edens died. As to her there was no revivor. The case
was tried to a jury. At the conclusion of the evidence
on the part of the plaintiff, the defendant Community
Development Company moved in the alternative for a
directed verdict or for dismissal of the petition for the
reason that the evidence did not sustain a cause of action.
This motion was sustained and no appeal has been taken
from that adjudication. At the same time the other de-
fendants filed a similar motion, ruling on which was at
the time reserved. At the conclusion of all of the evi-
dence this latter motion was renewed at which time
it was sustained and the action of the plaintiff was by
the judgment of the court dismissed. From this judg-
ment the plaintiff has appealed. The only appellee,
since there was no revivor as to Sybil R. Edens, is Reece
Edens.

The action grows out of a fall by plaintiff on a flight
of steps leading from the first or ground floor to the
basement of premises at 230 North Thirteenth Street in
Lincoln, Nebraska, occupied by the appellee and Sybil
R. Edens as a school of hairdressing and beauty culture.
The fall occurred on April 21, 1958. The plaintiff was a
registered student at the school having registered on
or about January 24, 1958, and having been in regular
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attendance thereafter until her fall on April 21 of that
year.

The action is predicated on negligence and proximate
cause, and the question, in the light of the record, is
that of whether or not there was evidence in the record
on which to base a finding that the appellee was guilty
of negligence which was the proximate cause of plain-
tift’s fall and of her injuries. The alleged grounds of
negligence are in substance as follows: (1) Failure to
have the stairway lighted; (2) failure to have proper
handrails; (3) failure to have proper covering on the
steps; (4) failure to have steps of sufficient width; (5)
maintaining a stairway which was too steep for safety;
and (6) neglecting to keep the stairway in repair.

It is of course true that the action having been dis-
missed on the ground that the evidence did not sustain
the plaintiff’s cause of action, this court on review is
required to resolve every controverted fact in her favor
and to give her the benefit of every reasonable infer-
ence which may be deduced from the evidence. See,
Christ v. Nelson, 167 Neb. 799, 95 N. W. 2d 128; Wrona
v. Schrawger, 171 Neb. 814, 108 N. W. 2d 95.

The description of the premises to the extent necessary
to set it out herein and to the extent possible to state it
in the light of the contents of the record is about as fol-
lows: This school was located on the ground floor at 230
North Thirteenth Street in Lincoln, Nebraska. It faced to
the west. The number of rooms has not been made cer-
tain. There was however a partition extending from
east to west. The area to the south of the partition was
referred to as the professional side. On the north of
the partition was the students’ side. At the extreme
east end on the students’ side was a classroom the di-
mensions of which were about 12 by 15 feet. There were
no windows in this classroom. There was an entrance
to this classroom through a door from the north or
students’ side. The exact location of this door is not
made known but obviously it was some distance west
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of the east end of the classroom. At some point along'
the east wall of the classroom was an opening in
the floor for a stairway which led downward and in a
southerly direction along the east wall into a basement.
The stairway was 2% to 3 feet in width. There was a
partial enclosure about the entrance to the stairway.
This was the east wall of the building and what was
called a railing which was some distance to the south
of the entrance to the stairway and on the west side
thereof. This was of solid paneling construction and
was 3 or 4 feet high. This stairway extended down-
ward into a basement which was used for storage of
wraps worn by those in attendance at the school. About
this there is no substantial dispute.

The pertinent evidence as reflected by the record
on the question of negligence and proximate cause and
the manner in which the accident happened, stated most
favorably to the plaintiff, discloses that there were 11
steps from the top to the bottom of the stairway. The
angle of descent was 44 to 45 degrees. The stairway
was open back of the treads. The maximum tread
width ranged from 67 to 7% inches, although the usable
portion on descent was somewhat less on account of
necessary clearance of the step above. The vertical dis-
tance between the steps was 7 inches. There was one
light and no windows in the classroom where the stair-
way was located. This was a bulb light. There is evi-
dence on the part of the appellee that there were other
lights, but this is disregarded here since this is un-
favorable to the plaintifft. The upper part of the stair-
way was lighted a part of the way down, just how far
is not disclosed, but over the area a shadow was thrown
by the plaintiff and the railing. There was no other light.
Somewhere on the ceiling of the basement near the top of
the stairs was a basement light and light switch. The
exact location has not been disclosed. This light was
not on, at least at the commencement of the incident
which is under inquiry here.
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* The pertinent evidence which reflects what actually
happened is the following: The accident happened just
after the plaintiff returned from lunch at about 1 p-m.
The plaintiff entered on the students’ side, spoke briefly
to Sybil R. Edens, after which she went back to the class-
room. After that she went directly to the stairs with
her coat. When she reached the stairs she started down
and descended “approximately” four steps. She then
reached out to turn on the light in the basement ceiling
over the stairway, the purpose of which was to furnish
light to the stairway and to light the basement. She
extended her arm to turn on the light. She fell. She
said that “The steepness and the darkness of the stairs
and no lighting down there and reaching for that light”
caused her to fall.

There is no other or further evidence of probative
value in the record relating antecedently or at the time
to the proximate cause of the fall. The conditions that
day were well known to the plaintiff and she was using
these premises as had been her wont regularly since
January 24, 1958.

In the evidence there is nothing to sustain plaintiff’s
burden of proving that any one or more of her allega-
tions of negligence amounted to actionable negligence.
There is nothing whatever to show directly or by reason-
able inference that anything which the appellee did or
failed to do was the proximate cause of her fall.

The plaintiff has proceeded on the theory that she
was an invitee and that the appellee was bound by the
duties owed to invitees. There is no doubt that the
plaintiff was an invitee and that the appellee owed this
duty to her. The appellee does not contend otherwise,
but there was no obligation to respond in the absence
of proof of actionable negligence and proximate cause.

In Broadston v. Beddeo Clothing Co., 104 Neb. 604,
178 N. W. 190, this court said in a case where a customer
brought action: “The fact that a customer falls upon
a stairway does not raise any presumption of negligence
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on the part of the proprietor of the store, and the doctrine
of res ipsa loquitur does not apply.”

In the opinion in that case the following significant
language appears: “It is not shown that she looked
down where she was standing before turning to descend
the stairs, and that because of poor light she was unable
to see the floor or carpet.” See, also, Thompson v.
Young Men’s Christian Assn., 122 Neb. 843, 241 N. W.
565; Annotations, 64 A. L. R. 2d, § 13, p. 451, 66 A. L. R.
2d, § 12, p. 473.

Nebraska cases, pro and con, bearing on the duty of
an inviter to an invitee are collected in Rankin v. J. L.
Brandeis & Sons, 135 Neb. 86, 280 N. W. 260. A perusal
of the opinion in this case makes it clear that where
there is a lack of evidence of actionable negligence and
of proximate cause, as is true in this case, there is no
question for determination by a jury.

For the reasons herein stated, the judgment of the
district court is affirmed.

AFFIRMED.

RonaALD HENN, PLAINTIFF IN ERROR, V. STATE OF NEBRASKA,

DEFENDANT IN ERROR.
111 N. W. 2d 385

Filed October 27, 1961. No. 34974.

1. Criminal Law. To justify a conviction on circumstantial evi-
dence it is necessary that the facts and circumstances essential
to the conclusion sought must be proved by competent evidence
beyond a reasonable doubt, and when taken together must be
of such character as to be consistent with each other and with
the hypothesis sought to be established and thereby inconsistent
with any reasonable hypothesis of innocence.

2. The corpus delicti is the body or substance of the
crime, the fact that a crime has been committed without regard
to the identity of the person committing it.

3. Corpus delicti may be proved either by direct or cir-

cumstantial evidence.



598 NEBRASKA REPORTS [Vor. 172
Henn v. State

ERror to the district court for Madison County: ROBERT
D. Frory, JUuDGE. Affirmed.

Bernard Ptak, for plaintiff in error.

Clarence A. H. Meyer, Attorney General, and Dwain
L. Jones, for defendant in error.

Heard before Sivmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAauGH, and BROWER, JJ.

CARTER, J.

This is a criminal action in which the defendant,
Ronald Henn, was charged with the crime of motor
vehicle homicide, as defined by section 28-403.01, R. R.
S. 1943. The jury found the defendant guilty and he
was sentenced to serve 1 year in the State Reformatory.
The defendant seeks a review of the case by petition
in error.

It is provided by section 28-403.01, R. R. S. 1943, that
whoever shall cause a death without malice while en-
gaged in the unlawful operation of a motor vehicle shall
be deemed guilty of the crime of motor vehicle homicide.
The State specified the following acts as constituting
the unlawful operation of defendant’s automobile which
resulted in the deaths of Leonard Bahm and Helen Bahm:
(1) By driving his automobile at an excessively high
rate of speed under the existing circumstances, (2) by
failing to keep a proper lookout and in driving his auto-
mobile into the rear of the automobile of the deceased,
(3) by driving his automobile at a rate of speed in
excess of the lawful and posted rate, and (4) by driving
his automobile in such a manner as to indicate a willful
and wanton disregard for the safety of persons and
property on the highway. It is the sole contention of
defendant that the evidence of the State is insufficient
to sustain a verdict and that the trial court erred in not
sustaining defendant’s motion for a directed verdict.

The accident occurred on October 31, 1959, near the
entrance to Ta-Ha-Zouka Park on U. S. Highway No.
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81 south of Norfolk. The exact locale of the accident is
not set forth in the record but we infer from the evidence
that it is about 2 miles south from the center of the
city of Norfolk and approximately 14 mile south of the
viaduct south of that city. It was stipulated that the
speed limit over the highway involved was 45 miles
per hour, and properly so posted. The highway from
the foot of the viaduct to the park entrance and beyond
was a level, 24-foot, blacktop road. The entrance to
the park was on the east side of the highway. The south
side of the driveway into the park was lined with guard
posts, beyond which is a body of water referred to in the
record as the park lagoon.

At about 7:30 p.m. on the day in question, defendant,
accompanied by two other young men, drove his auto-
mobile south over the viaduct on U. S. Highway No. 81.
Close to the entrance to the park defendant’s automo-
bile collided with something on the highway which was
later determined to be the automobile of the Bahms.
Defendant’s automobile went into the ditch on the left
side of the road and lodged in the park fence. From
the point of impact to the point where defendant’s car
left the blacktop was 43 feet as shown by skid marks.
Defendant’s car left skid marks for a distance of 94 feet
north of the point of impact. The three young men
riding in the car were injured and were unable to state
what they had struck or what had actually happened.
The front end of defendant’s car suffered great damage,
indicating that it had hit something head-on with great
force.

Two gouge marks in the south-bound traffic lane were
determined to be the point of impact. It was 315 feet
from the gouge marks to where defendant’s car came
to rest after the accident. In the attempt to find with
what defendant’s car had collided, skid marks leading
across the park entrance to the guard posts were dis-
covered. One guard post was down and another bent.
Approximately 2 hours after the accident the automo-
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bile of the Bahms was found completely submerged in
the lagoon about 50 feet from the bank. A wrecker
removed the automobile from the lagoon and the bodies
of Leonard and Helen Bahm were found therein. The
rear end of the Bahm car was badly damaged by a
force applied to its rear. All the circumstances indicate
that the Bahm car was struck in the rear by the defend-
ant’s car.

There is evidence in the record by Mrs. Harry Tiedtke
that she was driving south on the downward side of the
viaduct just prior to the accident. A light green car
passed her on the viaduct at a speed she estimated at
75 miles per hour. She saw the car by its lights until
it veered from the road at the point of the accident.
While her testimony was somewhat impeached by the
testimony she gave at the inquest and preliminary hear-
ing, her credibility was for the jury. Her evidence as
to speed and the nature of the damage to the two cars
involved in the collision, together with the circumstances
adduced, were sufficient to go to the jury on the question
of speed. See, Rimpley v. State, 169 Neb. 171, 98 N. W.
2d 868; Olney v. State, 169 Neb. 717, 100 N. W. 2d 838.

It is the contention of the defendant that the proof
is largely circumstantial and insufficient to bring the
case within the rule stated in Rimpley v. State, supra,
as follows: “To justify a conviction on circumstantial
evidence, it is necessary that the facts and circumstances
essential to the conclusion sought must be proved by
competent evidence beyond a reasonable doubt, and,
when taken together must be of such a character as
to be consistent with each other and with the hypothesis
sought to be established thereby and inconsistent with
any reasonable hypothesis of innocence.”

The defendant relies upon certain statements adduced
on cross-examination to establish a theory inconsistent
with a reasonable hypothesis of guilt. The evidence
shows that the Bahm car when taken from the water had
serious front-end damage. The defendant contends that
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the damage to the front end was such that it indicated a
front-end collision with the rear of a truck or trailer
of a type in common use. The investigating highway
patrolman stated that the damage indicates it could pos-
sibly have been caused by running into such a vehicle.
On cross-examination he was permitted to state that in
his opinion the damage was caused when the Bahm
car plunged into the lagoon. We point out that there is
no evidence that such a truck or trailer was in the neigh-
borhood when the accident occurred, nor was there any
evidence that the front-end damage to the Bahm car
was not incurred prior to this accident and that the car
was being driven in its damaged condition. There is no
evidence that if the Bahm car was driven into such a
truck or trailer in a head-on collision it would result in
the car plunging into the lagoon, nor is there any evi-
dence as to what defendant’s car struck if the assump-
tions advanced by the defendant are correct. The con-
tention of the defendant is based on pure speculation and
conjecture. It does not support a reasonable hypothesis
of defendant’s innocence. While it was admissible as
tending to create doubt in the minds of the jury as
to the guilt of the defendant, it does not create such a
doubt as a matter of law under the circumstantial evi-
dence rule hereinbefore stated. The question was one
for the jury.

The defendant contends also that there was no evi-
dence to prove the corpus delicti. It is the rule of course
that the corpus delicti must be established by evidence
beyond a reasonable doubt. It may be proved either
by direct or circumstantial evidence. The corpus de-
licti is defined as the body or substance of a crime,
the fact that a crime has been committed without re-
gard to the identity of the person committing it. An-
dersen v. State, 141 Neb. 306, 3 N. W. 2d 447. The evi-
dence shows that the Bahm car came to rest in the lagoon
a considerable distance south of defendant’s car. The
skid marks on the pavement point in the direction of
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the defendant’s car and the Bahm automobile. The rear-
end damage to the Bahm car and the front-end dam-
age to defendant’s car, when considered in connection
with the skid marks on the pavement and the location
of the cars after the accident, establish that defendant’s
car hit the rear end of the Bahm car. When tested, after
the Bahm car was taken from the water, its lights were
found to have been on and operating, indicating that
they were on and operating before the collision. A
bumper guard was found at the scene of the accident
which was later discovered to have come off the Bahm
car. The evidence is sufficient to sustain a finding by
the jury that defendant drove his automobile at an
excessive rate of speed into the rear of the Bahm car,
causing it to plunge into the lagoon and resulting in
the deaths of Leonard and Helen Bahm. From this the
jury could find that the corpus delicti was established.

The defendant offered no evidence in the case. The
transcript does not contain the instructions of the court
pursuant to the direction of defendant that they be
omitted. We must assume that they were in all re-
spects correct and that there was evidence to support
them. The case was for the jury and, there being suffi-
cient evidence in the record to support the verdict of
guilty, a judgment of affirmance is required.

AFFIRMED.

York CouNty RUrAL PuBLIic POWER DISTRICT, A PUBLIC
CORPORATION, APPELLANT, V. RALPH E. O’CONNOR ET AL.,

APPELLEES.
111 N. W. 2d 376

Filed October 27, 1961. No. 34990.

1. Equity. An adequate remedy at law means a remedy which is
plain and complete and as practical and efficient to the ends
of iustice and its prompt administration as the remedy in equity.

2. Electricity: Corporations. The Legislature gave to public pow-
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er districts all the usual powers of a corporation organized for

public purposes. § 70-625, R. R. S. 1943. These are more fully

set forth in § 70-626, R. R. S. 1943, and § 70-655, R. R. S. 1943.

They are intended to permit the business of the district to be

operated in a successful and profitable manner.

The reasonableness or unreasonableness of

rates charged or action taken by the board of directors of a

public power district is a proper matter for judicial examination

and review.

4. Declaratory Judgments. The Uniform Declaratory Judgments
Act is applicable where there is a present controversy, all
interested persons are made parties, and justiciable issues are
presented.

The Uniform Declaratory Judgments Act is available

to a public power district organized and existing under and by

virtue of the provisions of sections 70-601 to 70-679, R. R. S.

1945, to secure a declaration as to the reasonableness of rates

or charges where a controversy has arisen between the district

and its customers.

ArpEAL from the district court for Fillmore County:
STANLEY Bartos, JUDGE. Reversed and remanded.

John R. Brogan and Herman Ginsburg, for appellant.
John E. Dougherty, for appellees.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BROWER, JJ.

SPENCER, J.

In this action the appellant, York County Rural Pub-
lic Power District, hereinafter called the plaintiff, seeks
to establish the validity and propriety of a rate charged
for electrical services furnished by the plaintiff to Ralph
E. O’Connor and Paul O’Connor, appellees, hereinafter
called the defendants. It also seeks a declaration that
the defendants are obligated to pay the rate established
by the plaintiff, and for other appropriate consequential
relief. The trial court sustained a demurrer to plaintiff’s
second amended petition, and when the plaintiff refused
to plead further, entered an order of dismissal. Plain-
tiff appeals.

The plaintiff sets out 10 assignments of error. We will
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group them into two categories: First, whether the
trial court committed prejudicial error in sustaining the
demurrer; and second, whether the Uniform Declaratory
Judgments Act is available under the facts pleaded. Only
the allegations in plaintiff’s second amended petition
necessary to understand the questions involved will be
summarized herein.

The plaintiff brings this action for declaratory judg-
ment, for an injunction, and other equitable relief under
and pursuant to the provisions of sections 25-21,149 to
25-21,164, R. R. S. 1943. Plaintiff is a public power dis-
trict and a political subdivision of the State of Ne-
braska, duly organized and existing under and by virtue
of the applicable provisions of sections 70-601 to 70-679,
R. R. S. 1943, with its principal place of business in the
city of York, York County, Nebraska. Defendants are
customers of the plaintiff, and their dwelling houses are
in close proximity to each other in a rural area in Fill-
more County. For a considerable period of time prior
to 1959, the defendants were supplied with electrical
power and energy through one meter for the two dwell-
ing houses. In February 1959, the board of directors of
the plaintiff, by appropriate action and for good and suf-
ficient reason, changed the policy of the district to pro-
vide that where two dwellings were supplied with elec-
trical power and energy through the same meter, sepa-
rate meters would be installed, or, if the customers pre-
ferred, a different rate schedule, called the multiple
dwelling rate, would apply. The defendants objected to
the new policy, refused to permit the installation of
separate meters, and refused to recognize the multiple
dwelling rates as applicable to them. Plaintiff’s bills
are payable monthly. The defendants for the period
from September 20 to October 20, 1959, a billing period,
consumed 1,729 kilowatt hours of electrical energy. The
amount due the plaintiff from the defendants for said
electrical energy under the rate fixed by the plaintiff is
$46.58. The amount which would have been due under
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the previously existing rate would have been $38.95. The
defendants remitted the sum of $38.95 to the plaintiff
and refuse to pay more than said amount for the elec-
trical energy furnished. Plaintiff contends that to per-
mit the defendants to pay the old rate would be to grant
the defendants a discriminatory rate and rebate in vio-
lation of the plaintiff’s obligation to its other customers
and would be contrary to law. Plaintiff alleges that the
defendants threaten the plaintiff with an action for
all consequential damages if the plaintiff should discon-
tinue the furnishing of electrical energy for their appli-
ances.

Plaintiff also alleges that it has no adequate remedy
at law because the relationship between the parties is
a continuing one and a multiplicity of actions would be re-
quired in order for plaintiff to recover at each billing
period for the amount due plaintiff under its applicable
rate. Plaintiff further alleges that this cause is a jus-
ticiable controversy between the parties and that the
plaintiff is entitled to a declaratory judgment finding
that the rates and regulations adopted by the plaintiff
are in all respects proper and applicable to the defend-
ants. The prayer of the plaintiff’s petition, which we
set out verbatim, is as follows: “WHEREFORE, plain-
tiff prays for declaratory judgment herein, finding and
adjudging that the defendants are obligated to pay to
the plaintiff for electrical energy furnished by the plain-
tiff to defendants’ premises, the multiple dwelling rate
assessed by the plaintiff, and that the court find further
that the multiple dwelling rates established by the plain-
tiff is applicable to defendants’ dwellings and is a just,
valid and proper rate which the defendants are obli-
gated to pay to the plaintiff; that the court enter judg-
ment against the defendants and each of them for the
amount lawfully due the plaintiff under the multiple
dwelling rate, and that the defendants be enjoined from
interfering with the discontinuance of electric service
to the defendants’ premises upon the failure or refusal
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of the defendants to pay the amount due the plaintiff
under its said rate; that the court determine the contro-
versy between the parties and uphold the validity of the
rate assessed and asserted by the plaintiff; that judgment
be entered against the defendants for all sums lawfully
due the plaintiff; that the cost of this action be assessed
against the defendants; and for such other, further and
different relief as may seem just and equitable to the
court in the premises.”

The demurrer filed by the defendants stated only one
reason, “* * * that said petition does not state facts
sufficient to constitute a cause of action against the de-
fendants or either of them.” The trial court sustained
the demurrer and rendered judgment dismissing the ac-
tion when the plaintiff refused to plead further.

The sole question is, did the petition in its essentials
set forth that the plaintiff was entitled to any relief
whatsoever? This question must be answered in the
affirmative. Even if the petition could be held defec-
tive for declaratory judgment purposes, it did state a
cause of action as against a general demurrer for the
recovery of a sum of money for electrical energy fur-
nished to the defendants by the plaintiff. The defend-
ants so admit in the following from their brief: “When
this petition is boiled down in its final analysis, it is
nothing more than an action at law to recover upon an
account for electricity furnished to the defendants at
their special instance and request.” This requires a re-
versal. However, we believe the question as to the ap-
plicability of the Uniform Declaratory Judgments Act
to the facts pleaded herein should also be determined.

Defendants urge that plaintiff has an adequate remedy
at law; that every possible issue that could be litigated
in this case could be litigated in a case at law; and
that where this is the case, the Uniform Declaratory
Judgments Act will not be employed. We have no
quarrel with defendants’ conclusion if their premise
were correct. We cannot, however, accept their premise.
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Plaintiff’s petition alleges that the electrical energy fur-
nished the defendants was charged at regular billing
periods. Each billing period would constitute a sepa-
rate cause of action. Beck v. Devereaux, 9 Neb. 109, 2
N. W. 365. If the allegations herein for declaratory judg-
ment relief were stricken and this action presented as
one at law for the recovery of one month’s electrical
energy, would that judgment be res judicata as to the
next billing? Would that judgment be a final determina-
tion of the reasonableness of the charge for future bill-
ings? The answer is obvious. It would not. An ade-
quate remedy at law means a remedy which is plain and
complete and as practical and efficient to the ends of
justice and its prompt administration as the remedy in
equity. Best & Co., Inc. v. City of Omaha, 149 Neb.
868, 33 N. W. 2d 150.

Plaintiff does have a remedy at law. However, we
agree with the plaintiff that the remedy at law is not
adequate and that plaintiff’s petition states a cause of
action for equitable relief.

Plaintiff, by virtue of section 70-602, R. R. S. 1943, is
designated as a public corporation and political subdi-
vision of this state. Section 70-655, R. R. S. 1943, requires
the board of directors to fix, establish, and collect ade-
quate rates for electrical energy or other services fur-
nished by the plaintiff. Such rates are required to be
fair, reasonable, and nondiscriminatory. We said at page
793 of United Community Services v. The Omaha Nat.
Bank, 162 Neb. 786, 77 N. W. 2d 576, which involved
the Omaha Public Power District: “The Legislature
gave to public power districts all the usual powers of a
corporation organized for public purposes. § 70-625, R.
R. S. 1943. These are more fully set forth in section 70-
626, R. R. S. 1943, and section 70-655, R. R. S. 1943. They
are intended to permit the business of the district to be
operated in a successful and profitable manner.”

If the plaintiff district is to be operated in a successful
and profitable manner, someone must determine the
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-rate necessary to permit it to do so. Section 70-655, R.
R. S. 1943, requires plaintiff’s board of directors to make
that decision. It also provides that the rates be fair,
reasonable, and nondiscriminatory. In the case of a dis-
pute between the plaintiff and its customers as to the
reasonableness of the rates charged, who has the author-
ity to review the action of the board of directors? Sec-
tion 70-656, R. R. S. 1943, provides: ‘“The Nebraska
State Railway Commission shall have no jurisdiction
over the rates, tolls, rents and charges of districts or-
ganized under sections 70-601 to 70-679.” If the railway
commission does not have authority, who does? We
have previously answered this question. At page 659 of
Erickson v. Metropolitan Utilities Dist., 171 Neb. 654,
107 N. W. 2d 324, we said: “In the performance of the
functions under the power granted by the statute the
district in the matter of service rendered and rates to be
charged therefor, the question of whether or not the dis-
trict has acted unreasonably and arbitrarily has been
recognized as a matter proper for judicial examination
and review. The case of Keystone Investment Co. v.
Metropolitan Utilities Dist., 113 Neb. 132, 202 N. W. 416,
37 A. L. R. 1507, is one wherein there was such a review.
No case has been cited or found to the opposite effect.”
We find that the reasonableness or unreasonableness of
rates charged or action taken by the board of directors
of a public power district is a proper matter for judicial
examination and review.

In the instant case, plaintiff has in effect determined
that a higher rate for the type of service enjoyed by the
defendants is essential to permit it to operate profitably.
Defendants refuse to recognize the right of the plaintiff
to raise its rates. Defendants would certainly have had
a right, if they cared to invoke it, to enjoin the enforce-
ment of the multiple dwelling rate if they could prove
that it was arbitrary, discriminatory, or unreasonable.
American Water-Works Co. v. State ex rel. Walker, 46
Neb. 194, 64 N. W. 711, 50 Am. S. R. 610, 30 L. R. A.
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447; Keystone Investment Co. v. Metropolitan Utilities
Dist., 113 Neb. 132, 202 N. W. 416, 37 A. L. R. 1507;
Erickson v. Metropolitan Utilities Dist., 171 Neb. 654,
107 N. W. 2d 324. Is the plaintiff without a reciprocal
right?

We have said that the Uniform Declaratory Judgments
Act is applicable where there is a present controversy,
all interested persons are made parties, and justiciable
issues are presented. Graham v. Beauchamp, 154 Neb.
889, 50 N. W. 2d 104, and cases cited therein. The al-
legations of plaintiff’s petition appear to meet this test.
Essentially, the plaintiff’s petition is seeking a judicial
determination of its right to establish a multiple dwell-
ing rate and to require defendants to permit the installa-
tion of separate meters or to require them to pay the
multiple dwelling rate, and for a determination of the
reasonableness of the rate. The very purpose of the Uni-
form Declaratory Judgments Act is to provide the re-
lief that plaintiff seeks, a declaration of the rights of
the parties.

For the reasons stated, the trial court was in error in
sustaining defendants’ demurrer to plaintiff’s petition.
The judgment of dismissal is hereby reversed and the
cause remanded for further proceedings, in harmony
with this opinion.

REVERSED AND REMANDED.

EpNa ACTON, APPELLANT, V. WYMORE SCHOOL DISTRICT

No. 114 ET AL., APPELLEES.
111 N. W. 2d 368

Filed October 27, 1961. No. 35040.

1. Workmen’s Compensation. An injury sustained by an employee
while going to and from his work does not arise out of and in the
course of his employment.

. Walking on the employer’s premises to and from the

street and a building where one is employed is a necessary inci-
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dent of employment, and an injury sustained in so doing is
compensable.

3. Municipal Corporations. The word “street” is a generic term
and embraces the entire width of the public way as delineated
or described on the plat. It embraces everything from property
line to property line.

. As so defined, a sidewalk in the public way is a part
of the street.

5. Workmen’s Compensation. McDonald v. Richardson County, 135
Neb. 150, 280 N. W. 456, and De Porte v. State Furniture Co.,
129 Neb. 282, 261 N. W. 419, construed and distinguished.

ArpeaL from the district court for Gage County:
ErNEsT A. HUBKA, JUDGE. Affirmed.

McCown, Wullschleger & Baumfalk, for appellant.

Cline, Williams, Wright, Johnson, Oldfather & Thomp-
son, for appellees.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BROWER, JJ.

SPENCER, J.

This is a proceeding under the Workmen’s Compensa-
tion Act. The appellant, Edna Acton, hereinafter called
the plaintiff, was an employee of the appellee, Wymore
School District No. 114, hereinafter called the defend-
ant. Following a hearing before a single judge of the
Nebraska Workmen’s Compensation Court, the action
was dismissed. The plaintiff then appealed directly to
the district court for Gage County, which also entered
an order of dismissal. The plaintiff’s motion for new
trial was overruled and the plaintiff perfected her appeal
to this court.

The only issue involved in this appeal is whether the
injury sustained by the plaintiff arose out of and in the
course of her employment by the defendant.

The undisputed evidence would indicate that on and
previous to February 2, 1960, the plaintiff was employed
by the defendant as a cook. On her way to work on the

_early morning of February 2, 1960, plaintiff slipped on
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an icy sidewalk bordering the school in which she was
employed, broke her ankle, and incurred considerable
medical expense. The sidewalk completely surrounds
the school and it is not possible for anyone to enter the
building or the school grounds without at some point
passing over the sidewalk. Exhibit 13 establishes that
the sidewalk on which the plaintiff fell is on city prop-
erty, is 1.78 feet north of the defendant’s property line,
and is a public walk. However, the evidence is undis-
puted that the defendant removed all snow from the side-
walk and kept it free from obstruction. Further, the
melting snow which formed the ice on which the plain-
tiff slipped had been pushed to the side of the side-
walk by an employee of the defendant. The defendant
did not take any measures to keep ice from forming
from the melting snow. The superintendent of schools
testified that no one else did anything with reference
to the sidewalk except the defendant or its employees.
The evidence is also undisputed that the defendant paid
for all repairs made to the sidewalk by the city.

The plaintiff contends that walking to and from the
street and the building where one is employed is a
necessary incident of employment, and an injury sus-
tained in so doing is compensable. Plaintiff slipped on
a sidewalk less than 2 feet from her employer’s prop-
erty, which sidewalk she contends was under the em-
ployer’s control. The ice which caused her fall was
formed by runoff from the employer’s property, and
when she slipped she fell partly on that property.

It is well established in this jurisdiction that an in-
jury sustained by an employee while going to and from
his work does not arise out of and in the course of his
employment. Siedlik v. Swift & Co., 122 Neb. 99, 239
N. W. 466; Richtarik v. Bors, 142 Neb. 226, 5 N. W.
2d 199, 142 A. L. R. 881; Lincoln Traction Co. v. Reason,
143 Neb. 512, 10 N. W. 2d 344; Fidelity & Casualty Co.
v. Kennard, 162 Neb. 220, 75 N. W. 2d 553.

The plaintiff contends that the present case constitutes
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an exception to the general rule, and relies primarily
on the case of McDonald v. Richardson County, 135 Neb.
150, 280 N. W. 456. In that case, the plaintiff, a county
employee, slipped on a driveway leading from the court-
house to the street. This driveway was customarily
used by pedestrians to enter or leave the courthouse.
In that case, we quoted with approval from Kasari v. In-
dustrial Commission, 125 Ohio St. 410, 181 N. E. 809, 82
A. L. R. 1040, as follows: “ ‘Traversing the zone between
the entrance of the employer’s premises and the plant
where an employee is employed is one of the hazards
of the employment.” A well-recognized annotator, in
considering this case, states: ‘By the weight of author-
ity injuries sustained by an employee while going to
or from his place of work upon premises owned or con-
trolled by his employer are generally deemed to have
arisen out of and in the course of the employment within
the workmen’s compensation acts, and this rule-is sup-
ported by the later cases.’ 82 A. L. R. 1044.”

At page 234 of Fidelity & Casualty Co. v. Kennard,
162 Neb. 220, 75 N. W. 2d 553, we said as follows: “In
MecDonald v. Richardson County, 135 Neb. 150, 280 N.
W. 456, this court recognized an exception to this gen-
eral rule. The exception as stated in that case is to the
effect that an employee, leaving the premises of the
employer in the usual and customary way after the
work period has ended, is within the course of the em-
ployment within the meaning of the Workmen’s Com-
pensation Act. * * *

“ “The reason upon which the exception is grounded
is that the hazards of entering or leaving the place of
employment while on the property of the employer are
hazards of the employment which must be assumed by
the employer. The employer is obliged to provide safe
ingress and egress to and from the place of employment
for employees entering or leaving its property in the
performance of the work of the employment. * * *
But this is on the theory that the employer has control
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of the premises and the employee and that the risks of
entering or leaving the place of work are incidental to
the employment.’”

The defendant, however, argues that the instant case
is controlled by our holding in De Porte v. State Furni-
ture Co., 129 Neb. 282, 261 N. W. 419, which was decided
by this court in 1935, 3 years earlier than McDonald v.
Richardson County, supra. In that case, the plaintiff
fell on the sidewalk in front of her employer’s premises,
a few feet from the entrance, as she was leaving for her
noonday lunch. Her fall was caused by ice formed by
water dripping from the canopy maintained by the em-
ployer over the sidewalk. We held the injury in that
case occurred on a public sidewalk which was not a
part of the employer’s premises, and where the employee
was exposed to no other or different hazard than the
general public. We there said at page 285, quoting a
portion of what is now section 48-151) R. R. S. 1943:
“‘Without otherwise affecting either the meaning or in-
terpretation of the abridged clause, “Personal injuries
arising out of and in the course of employment,” it is
hereby declared: Not to cover workmen except while
engaged in, on or about the premises where their duties
are being performed, or where their service requires
their presence as a part of such service at the time of
the injury, and during the hours of service as such work-
men.’ Hence, to be compensable, the accident must
have arisen out of and in the course of the employment
as limited by the above definition. The plaintiff here,
when injured, was not actually engaged in any duty of
her employment nor upon the premises where the work
of her employer was carried on, unless by construction
we can hold that passing over the sidewalk in front of
her employer’s place of business, on her own time for
which she was not paid, at the noon hour to get her
lunch and to do a personal errand brings her within
the scope of the compensation law.”

Plaintiff argues that the De Porte case is not con-
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trolling herein because it was modified by the adoption
of the exceptions to the general rule in the McDonald
case. We do not accept the plaintiff’s premise. The De
Porte case was referred to in the McDonald case at page
151 in the most general terms, as follows: “It is of
course the general rule that if an employee is injured
while going to or from his work to his home (Siedlik v.
Swift & Co., 122 Neb. 99, 239 N. W. 466), or is injured
while absent from the employment for lunch (De Porte
v. State Furniture Co., 129 Neb. 282, 261 N. W. 419),
* * * the injury does not arise out of nor in the course
of the employment.” However, the distinction between
the cases is apparent in the next paragraph, a portion of
which is as follows: “In the instant case the employee
was not engaged in the business of her employer. She
was leaving the place of employment, but she was still
upon the premises of the employer. She was on the
courthouse grounds in the course of going home.” (Italics
supplied.)

It is true that in McDonald v. Richardson County,
supra, we said: “Walking to and from the street and
a building where one is employed is a necessary incident
of the employment, and an injury sustained in so doing
is compensable.”

The use of the term “street” may at first appear to
give substance to the plaintiff’s claim. The difficulty
is that the term is not confined to that portion of the
public way which is devoted to vehicular traffic, which
in the instant case would be the paved area to the north
of the parking which borders the sidewalk on the north.
The word “street” is a generic term and ordinarily em-
braces the entire width of the public way as delineated
or described on the plat. Or, in other words, it em-
braces everything from property line to property line.
This would include, in the area involved in the instant
case, the paved portion used by vehicular traffic, the
parkway, the sidewalk, and an area 1.78 feet between the
sidewalk and the defendant’s property line. See deci-
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sions cited in 40 Words and Phrases (Perm. ed.), p. 277
et seq. It was in this light that the term “street” was
used in the McDonald case. It was not our intention
to extend the exception beyond the actual limits of the
employer’s premises. We now say walking on the em-
ployer’s premises to and from the street and a building
where one is employed is a necessary incident of em-
ployment and an injury sustained in so doing is com-
pensable. So construed, there is no conflict between
the De Porte case and the McDonald case. In the former,
the employee was on the sidewalk off the employer’s
premises. In the latter, the employee was still on a
driveway on the employer’s premises. '

It was stipulated that the school where plaintiff was
employed is located in Block 28, Ashby’s Addition in
the city of Wymore. Exhibit 2, offered by the plaintiff,
is a plat of the area on which the school is located,
showing the street. Exhibit 13 locates the sidewalk in
the street, and shows it to be 1.78 feet north of the de-
fendant’s property line. In the instant case, therefore,
it is evident that the plaintiff had not yet reached her
employer’s premises, and consequently the exception to
the general rule in the McDonald case is not applicable.

The plaintiff calls our attention to the fact that it
has long been the policy of this state to give a liberal
construction to the workmen’s compensation law so that
its beneficient purposes might not be thwarted by a
technical refinement of interpretation. This is still the
policy. However, it has no application in the instant
case. The plaintiff sustained an unfortunate accident
less than 2 feet away from her employer’s premises.
If we were to interpret the employer’s premises to extend
beyond the employer’s property line, how far should
we go? Should we stop at the north end of the side-
walk? Should we stop at the north end of the park-
way where the parkway joins the portion paved for
vehicular traffic? Should we go to the middle of that
paved portion, or should we include all of the street?
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To hold that a sidewalk, which is a part of the street and
which is beyond the defendant’s property line, is a part
of the defendant’s premises as that term is used in the
Workmen’s Compensation Act, would not be interpre-
tation but legislation. It is not the function of the court
to create a liability where the law creates none.

Plaintiff also argues that the water which ran onto
the sidewalk came off the defendant’s premises; that the
defendant exercised control of the sidewalk; and that
the defendant was responsible for the condition of the
sidewalk. If control is a factor, there is no evidence
in this record that the control exercised by the defendant
over the sidewalk was other or different than that ex-
ercised by any landowner over the sidewalks bordering
his property. Certainly, however, the plaintiff was ex-
posed to no other or different hazard than the general
public using the same sidewalk. In any event, this is
an action under the Workmen’s Compensation Act and
not a tort action. The Workmen’s Compensation Act
does not provide the coverage. The injury sustained
by the plaintiff did not arise out of and in the course
of her employment.

For the reasons given above, the judgment of the trial
court in dismissing the plaintiff’s appeal must be
affirmed.

AFFIRMED.

IN RE APPLICATION OF MELVIN EARL WILSON FOR A WRIT
OF HABEAS CORPUS.
MELVIN EARL WILSON, APPELLANT, V. THOMAS S. SOLOMON,

SHERIFF OF Cass CouNTY, NEBRASKA, APPELLEE.
111 N. W. 2d 372

Filed October 27, 1961. No. 35043.

1. Habeas Corpus. The sufficiency of evidence adduced at a pre-
liminary examination to hold an accused to answer for a crime
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with which he is charged may be raised and tried in habeas

corpus proceedings.

In a habeas corpus proceeding instituted for the pur-
pose of testing the sufficiency of evidence taken at a preliminary
examination to require a person to be tried on a criminal charge,
the court will not weigh the evidence but will only inquire as to
‘the existence of evidence to sustain the charge.

3. Criminal Law. While a voluntary confession is insufficient,
standing alone, to prove that a crime has been committed, it is,
nevertheless, competent evidence of that fact, and may, with
slight corroborative circumstances, establish the corpus delicti
as well as the defendant’s guilty participation.

A preliminary hearing before a magistrate is not a

criminal prosecution or trial within the meaning of Article I,

section 11, of the Constitution of Nebraska.

AppPEAL from the district court for Cass County: JoHN
M. Dierks, JUDGE. Affirmed.

Francis M. Casey, for appellant.
James F. Begley, for appellee.

Heard before Simwmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BOSLAUGH, and BROWER, JJ.

MESSMORE, J.

The petitioner, as relator, sought release and discharge
from custody of the respondent Thomas S. Solomon,
sheriff of Cass County, by habeas corpus action filed in
the district court upon the alleged ground that there was
no sufficient or competent evidence adduced at the pre-
liminary hearing that the crime of forcible rape had
been committed, or that there was probable cause to be-
lieve the relator committed the alleged offense.

At the hearing upon the merits of the habeas corpus
action there appears a bill of exceptions of the evidence
taken at the preliminary hearing, including a voluntary
statement made by the relator to the sheriff about 9:45
a.m., November 8, 1960. Thereupon, the trial court
denied the writ and refused to release the relator who,
for clarity, will be hereinafter called defendant. There-
after the defendant’s motion for new trial was over-



618 NEBRASKA REPORTS [Vor. 172

Wilson v. Solomon

ruled, and an appeal was taken to this court.

The defendant assigns as error, in substance: (1) The
trial court erred in finding that the evidence adduced
at the preliminary hearing was sufficient to hold the
accused for trial in the district court; (2) the trial court
erred in finding there was sufficient evidence adduced at
the preliminary hearing to prove a corpus delicti; and
(3) the trial court erred in failing to release and dis-
charge the defendant from custody pursuant to his re-
quest for a writ of habeas corpus.

The following rules of law are applicable in the in-
stant case.

In Birdsley v. Kelley, 159 Neb. 74, 65 N. W. 24 328,
this court held: “The sufficiency of evidence adduced
at a preliminary examination to hold an accused to
answer for a crime with which he is charged may be
raised and tried in habeas corpus proceedings. * * * In
a habeas corpus proceeding instituted for the purpose
of testing the sufficiency of evidence taken at a prelim-
inary examination to require a person to be tried on a
criminal charge, the court will not weigh the evidence
but will only inquire as to the existence of evidence to
sustain the charge.”

In Gallegos v. State, 152 Neb. 831, 43 N. W. 2d 1, in
dealing with a trial on the merits in the district court,
we held: “While a voluntary confession is insufficient,
standing alone, to prove that a crime has been com-
mitted, it is, nevertheless, competent evidence of that
fact, and may, with slight corroborative circumstances,
establish the corpus delicti as well as the defendant’s
guilty participation.” In that opinion we quoted with
approval the following from Limmerick v. State, 120
‘Neb. 558, 234 N. W. 98: “‘The rule that the corpus
delicti cannot be proved by the confession of the defend-
ant is true as a general proposition, yet confessions or
admissions may be considered in connection with the
other evidence to establish the corpus delicti. It is not
necessary to prove the corpus delicti by evidence entirely



Vor. 172] SEPTEMBER TERM, 1961 619

Wilson v. Solomon

independent and exclusive of the confession or admis-
sions. Groover v. State, 82 Fla. 427; 26 A. L. R. 380;
17 R. C. L. 64, sec. 69.’” Thereafter, citing Egbert v.
State, 113 Neb. 790, 205 N. W. 252, Whomble v. State,
143 Neb. 667, 10 N. W. 2d 627, and Clark v. State, 151
Neb. 348, 37 N. W. 2d 601, we said: “This principle has
often been reaffirmed by this court.”

In Lingo v. Hann, 161 Neb. 67, 71 N. W. 2d 716, we
said: “‘A preliminary hearing before a magistrate is
not a criminal prosecution or trial within the meaning of
section 11, art. 1 of our Constitution.” Roberts v. State,
145 Neb. 658, 17 N. W. 2d 666.

“The functional purpose of the preliminary hearing
is stated in section 29-506, R. R. S. 1943, as follows: °‘If
upon the whole examination * * * it shall appear that
an offense has been committed and there is probable
cause to believe that the person charged has committed
the offense, the accused shall be committed to the jail
of the county in which the same is to be tried, there to
remain until he is discharged by due course of law;
*x * *?

“‘It is in no sense a trial of the person accused. 1Its
purpose is to ascertain whether or not a crime has been
committed, and whether or not there is probable cause
to believe the accused committed it.” Roberts v. State,
supra.

“The effect of the foregoing, if found to exist, is to
hold the accused for trial in the district court, which
has jurisdiction to try him. See Dobrusky v. State, 140
Neb. 360, 299 N. W. 539.” That is what the county court
of Cass County did. See Cotner v. Solomon, 163 Neb.
619, 80 N. W. 2d 587.

The record shows that Carol Sindelar is 20 years of
age and lives at 1204 South Fourth Street in Platts-
mouth; that she is a married woman, separated from
her husband; and that she has one child, a little girl,
and is expecting another child. This witness works at
the Western Electric plant. Her hours are from 3:30
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pm., until midnight. Prior to November 7, 1960, she
rode to work with a Mr. Ellingson and other employees
of Western Electric. On November 7, 1960, the defend-
ant Wilson took over the transporting of this witness
and other employees of Western Electric to and from
work. This witness testified that she had not been ac-
quainted with the defendant before that time; that there
were two other ladies and Mr. Ellingson who rode with
the defendant; and that she did not know what the
ladies names were, but she referred to one as Janet and
the other as Gertie. They left Plattsmouth about 2:30
pm. She got off work at midnight. All of the same
people rode back to Plattsmouth in the defendant’s car,
and they drove straight through to Plattsmouth. Gertie
was let out first at her home, Mr. Ellingson was let out
second, and Janet was let out next. After these people
left the car, the defendant drove his car over a hill
and started to take her home. Just after they got
around the corner about 2 or 3 blocks from her home,
the defendant stopped as though something was the mat-
ter with the car. There were no houses real close in the
vicinity where the defendant stopped the car. She
was seated in the back seat of the defendant’s 1956 4-
door black Ford. The defendant had been seated be-
hind the steering wheel of the car. When the car stopped,
it must have been 10 or 15 minutes before 1 am. She
was unable to remember whether or not the defendant
shut off the motor of the car. She did remember that
the defendant jumped out of the car and she asked him
what the trouble was. He replied that he did not know.
The defendant went to the front of the car and looked
down, then he went to the back of the car and looked
down. He then opened the left rear door of the car
and looked in. She said: “What’s the matter?”’ The
defendant, by the use of foul and revolting language,
informed her he intended to have sexual intercourse
with her. She did not realize or know what he was say-
ing, and could not believe him. Then the defendant got
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into the car and pushed her over. She started to scream
and the defendant put his hands around her throat,
pulled her clothes down, and had intercourse with her.
She attempted to fight him by struggling, throwing her
arms, kicking her legs, and trying to hit him with her
purse. The defendant grabbed the purse and threw it
on the floor of the car. She was wearing slacks, a girdle,
and panties. The defendant pulled her clothes down
below her hips. The defendant threatened her, told her
not to scream, that he did not want to hurt her, and
asked her why she kept saying “no.” She further testi-
fied that she is 5 feet 3 inches tall and weighs 100 pounds;
that she did not consent to having intercourse with the
defendant; that she told him at all times to stop; and
that she was afraid of him. After the act was completed,
the defendant jumped out of the car, got back into the
front seat, and drove to within half a block of her home.
The defendant said: “You're not going to tell any one,
are you?” He said: “Don’t tell any one, because if my
wife finds out about this * * *.” Then he said nothing
more. This witness jumped out of the car and ran to
her home. She awakened her mother and father and
told them what had happened. After she got home her
throat was red.

On cross-examination this witness testified that when
the defendant stopped his car he pulled over to the right
side of the road. She did not remember whether or not
he shut off the lights on his car. When he pulled her
clothes down he kept one hand against her throat. She
was trying to push him away and trying to fight him
off. She screamed two or three times “fairly loud.” She
fought him off all the time, trying to get him away from
her, and she was crying. She further testified that she
did not “black out,” but was close to it, and remained
conscious all the time; that she was trying to hit him
and was swinging her arms and was bound to hit him
sometime but not hard enough to do any good; and that
she arrived home about 1:15 am.
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There is testimony to the effect that when she saw
the doctor there were no marks or bruises on her, and
there were no marks or bruises on the defendant.

The sheriff testified that he received a report from
Mrs. Sindelar’s father by telephone close to 3 a. m.;
that her father told him that when his daughter arrived
home there were marks on her throat; that the father,
mother, and daughter came to his office the next morn-
ing about 8 a.m.; that after a conference with them he
contacted the county attorney who came to his office;
and that he sent a deputy to find the defendant and
ask him to come to the sheriff’s office.

When the defendant arrived at the sheriff’s office he
made a statement, a part of which we set forth in sub-
stance. The defendant stated that he had known Carol
Sindelar for several years, but he had not visited per-
sonally with her other than when they were riding in
the car pool; that he had never asked her for a date
during their association in the car pool rides; and that
he got out of the driver’s side of the car and went to
the left rear door and opened it. Carol was sitting on
the left side of the back seat. He told her he was go-
ing to have intercourse with her. She screamed and
started kicking. He had his hands around her waist
and pushed her down on the seat. He used both of his
hands to pull her clothing down. Prior to the time
the act of intercourse was finally consummated, Carol
stopped fighting. After completing the act, he told her
not to tell anyone about the incident. He had never
touched any part of Carol’s body prior to that time.

In the light of the evidence heretofore set forth and
the authorities cited here, we conclude that the judg-
ment of the trial court should be and is hereby affirmed.

AFFIRMED.



Vor. 172] SEPTEMBER TERM, 1961 623

Bame v. Lipsett, Inc.

EMIL A. BAME, JR., APPELLANT, V. LIPSETT, INCORPORATED,
ET AL., APPELLEES.
111 N. W. 2d 380

Filed October 27, 1961. No. 35085.

1. Statutes. Where a right has been created by statute which did
not exist at the common law, the Legislature may impose re-
strictions thereon, and the conditions so imposed qualify and
are an integral part of the act and must be fully complied with
in the manner therein prescribed.

2. Workmen’s Compensation. In case of a latent injury the em-
ployee, in order to avail himself of the benefits of the Work-
men’s Compensation Act, must commence action within the
statutory period of 1 year after he has knowledge that the
accident has caused a compensable injury.

In case of payments of compensation having been made

the limitation shall not take effect until 1 year from the time

of making the last payment.

A plaintiff employee in a workmen’s compensation case

who seeks to toll the statute of limitations contained in section

48-137, R. R. S. 1943, by payments made by an employer as

therein provided, must affirmatively show in his petition that

the payment was made within the space of 1 year from com-

mencing action in order to state a cause of action as against a

general demurrer.

There is no exception provided by the statute of limi-
tations in section 48-137, R. R. 8. 1943, of the Workmen’s
Compensation Act for the tolling thereof because of the inca-
pacity of the employee’s attorney and the courts can read none
into it.

6. Pleading: Limitations of Actions. A petition showing on its
face that the cause of action stated therein is barred by the
statute of limitations is subject to general demurrer.

AppEAL from the district court for Cedar County: JoHN
E. NEwroN, JUDGE. Affirmed.

Olds & Reed, for appellant.

Frederick M. Deutsch and William I. Hagen, for ap-
pellees.

Heard before SmvmMons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BOSLAUGH, and BROWER, JJ.
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BrOWER, J.

This is an action by the plaintiff and appellant Emil
A. Bame to recover of the defendants and appellees Lip-
sett, Incorporated, and Employers Mutual Liability In-
surance Company of Wisconsin, compensation under
the Nebraska Workmen’s Compensation Act for injuries
alleged to have occurred growing out of an accident
arising in the course of plaintiff’s employment by de-
fendant Lipsett, Incorporated.

Plaintiff filed his petition in the Nebraska Workmen’s
Compensation Court on November 28, 1960. Defend-
ants filed therein an answer containing a general denial
and alleging that more than a year had passed since
the date of the pretended accident and more than a year
had elapsed since the payment of any compensation or
similar benefits. A trial was had and that court held
that the cause was barred by the statute of limitations
and dismissed the case.

_Thereupon the plaintiff waived rehearing before the
compensation court and filed his petition by way of
appeal in the district court for Cedar County, Nebraska.
The defendants demurred to the petition on the grounds
that the petition failed to state a cause of action and
that it showed on its face that any right of action was
barred by the statute of limitations. The district court
sustained the demurrer and dismissed the petition.

The plaintiff thereupon appealed to this court from
the order sustaining the demurrer and dismissing the
cause and therefore the matter is to be decided here
on the record as disclosed by the transcript without a
bill of exceptions.

The pertinent allegations of the petition filed in the
district court are now set out and summarized. It
alleged the accident occurred while plaintiff was driving
a truck in the course of his employment by the defend-
ant Lipsett, Incorporated, on March 12, 1957; that the
injury incurred by this accident aggravated a prior
injury of March 28, 1955, while working for the same
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employer; and that for the injury of March 12, 1957, he
was hospitalized over night and treated by one Dr. Clark
F. Johnson. Plaintiff was off work for 1 week and re-
turned to doing supervisory work until July 17, 1957,
when surgery was performed for an injury to his neck.
He did not work again until August 4, 1957. He again
was hospitalized on November 9, 1958, prior to which
time he had done supervisory work which did not re-
quire heavy lifting; that he was off work from November
1958, until April 1959. He was asked by defendants
to travel to Sioux City, Iowa, from Yankton, South
Dakota, to submit to an examination by Dr. Arch O’Don-
ahue and in February 1959, made the trip but has failed
to receive his expenses therefor.

The plaintiff alleged he first consulted an attorney,
John F. Walsh, in November 1958, after defendants had
failed to make payments of compensation, although the
defendant Employers Mutual Insurance Company had
paid $1,071.49, and other expenses of which plaintiff
has no personal knowledge. The petition stated attor-
ney Walsh was admitted to the Yankton State Hos-
pital, Yankton, South Dakota, for a short period in the
summer of 1959; and that on July 5, 1960, said attorney
was declared mentally ill and committed to said hospital
by the Board of Commissioners for the Mentally Il
It is alleged that the attorney was not mentally compe-
tent to handle plaintiff’s claim during the period. Sub-
sequent to the time he consulted this attorney he first
learned and was advised by his attending doctor that
he now has a residual traumatic arthritic condition that
was probably permanent. Plaintiff, after he learned the
nature and extent of his injuries on or about September
1958, and, for the first time, that he had a compensable
disability, made demands for payment of compensation
upon the defendant employer. His demands were de-
nied, except that the company paid certain medical and
hospital bills incurred by plaintiff as to which no time
or dates of payment were given. The rest of the peti-
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tion sets out the expenses incurred by plaintiff, like-
wise without dates.

This petition it will be seen alleges that the plaintiff
learned the nature and extent of his injuries and that
he had a compensable disability on or about September
1958. This was more than a year after the injury.
However, this court has held that: “An employee, sus-
taining accidental injury arising out of and in the course
of his employment, will not be denied compensation for
failure to give notice of claim within 6 months or to
commence his action within 1 year from the date of the
accident when it appears from the evidence that the
injury was latent and did not result in compensable
disability until after the expiration of the time for
giving notice of claim and commencing action, provided
notice is given and action commenced within the statu-
tory period after the employee has knowledge that the
accident has caused a compensable disability.” Webb
v. Consumers Cooperative Assn., 171 Neb. 758, 107 N.
W. 2d 737. In this instance the action was not filed
in the compensation court until November 28, 1960,
more than 2 years thereafter. In case of a latent in-
jury the employee, in order to avail himself of the
benefits of the Workmen’s Compensation Act, must
commence action within the statutory period of 1 year
after he has knowledge that the accident has caused a
compensable injury.

If the claim of the plaintiff is treated as an action to
recover additional compensation for an increased dis-
ability the same rule would apply. Scott v. State, 137
Neb. 348, 289 N. W. 367.

According to express terms of the statute, section
48-137, R. R. S. 1943, in case of payments of compensa-
tion having been made, the limitation shall not take
effect until 1 year from the time of making the last
payment. Hill v. Hinky-Dinky Stores Co., 133 Neb.
147, 274 N. W. 455. Though the petition alleged that
certain payments of compensation and expenses had
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been made, no dates of such payments are given. The
only inference of the time of making such payments
contained in the statement in the petition is that when
“plaintiff first consulted an attorney, * * * in November
of 1958 after the defendants had failed to make any
payments of compensation, although the defendant, Em-
ployers Mutual Insurance Company, had paid medical
expenses totaling $1,071.49, and other expenses of which
plaintiff had no personal knowledge; * * *.” The pay-
ments are referred to in the past tense and must have
preceded the consultation 2 years prior to bringing ac-
tion. A plaintiff employee in a workmen’s compensation
case who seeks to toll the statute of limitations con-
tained in section 48-137, R. R. S. 1943, by payments
made by an employer as therein provided, must affirma-
tively show in his petition that the payment was made
within the space of 1 year from commencing action in
order to state a cause of action as against a general
demurrer. The necessary allegation is wholly lacking.
This court has held that the furnishing of medical
services constitutes payment of compensation sufficient
to toll the running of the statute. Gourley v. City of
Grand Island, 168 Neb. 538, 96 N. W. 2d 309. The cited
case is one where the city physician of the employer
treated the plaintiff workman without charge. In the
instant action the petition alleges that the plaintiff was
requested to submit to examination by a doctor at Sioux
City, Towa, in February 1959, and that he made the trip
and was examined but was never reimbursed his ex-
penses incurred in making the trip. This trip and ex-
amination were likewise more than a year before action
was brought and could not toll the statute. :
Finally, the petition alleged the employment of an
attorney in November 1958, almost 2 years before bring-
ing action; that the attorney was incapacitated and was
first admitted to the Yankton State Hospital for obser-
vation in the summer of 1959 and later was declared
mentally ill and committed as such on July 5, 1960. The
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plaintiff’s petition alleged the attorney was not mentally
competent or capable of handling plaintiff’s claim which
was unknown to plaintiff. Nothing is set out to show
any diligence of the plaintiff in consulting or attempting
to consult or keep in touch with this attorney. At any
rate in Ray v. Sanitary Garbage Co., 134 Neb. 178, 278
N. W. 139, this court, in construing this Workmen’s Com-
pensation Act in regard to the statute of limitations,
therein said: “ ‘Where a right has been created by
statute which did not exist at the common law, the legis-
lature may impose restrictions thereon, and the con-
ditions so imposed qualify and are an integral part of
the act and must be fully complied with in the manner
therein prescribed.’” It further states: ‘ ‘Where no
exception is provided by the statute, the requirement for
the filing of a claim within a specified time applies to
a minor dependent of an employee, whose failure to
comply with the act precludes him from recovering
compensation.’” It would appear that if minor de-
fendants of a deceased employee are not excepted from
the running of this statute, certainly the statute would
run as against an employee who, while fully compe-
tent himself, placed his affairs in the hands of an in-
capacitated attorney.

There is no exception provided by the statute of
limitations in section 48-137, R. R. S. 1943, of the Work-
men’s Compensation Act for the tolling thereof because
of the incapacity of the employee’s attorney and the
courts can read none into it.

From an examination of the petition it appears that
the action was barred by the statute of limitations when
the petition was filed. Nothing has been alleged to show
that the period of limitation had been tolled, which was
incumbent on the plaintiff to show by proper allegations.

“A petition showing on its face that the cause of
action stated therein is barred by the statute of limita-
tions is subject to general demurrer.” Dunlop Tire &
Rubber Corp. v. Ryan, 171 Neb. 820, 108 N. W. 2d 84.
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The judgment of the district court in sustaining the
demurrer to the plaintiff’s petition and dismissing the
action was proper and is affirmed.

AFFIRMED.

HaroLp BUICK, APPELLEE, v. WELDON E. STOEHR ET AL,

APPELLANTS.
111 N. W. 2d 391

Filed October 27, 1961. No. 34981.

1. Witnesses. Itis an elementary rule that credibility of witnesses
and the weight to be given their testimony are for the jury’s
consideration.

2. Trial. In every case, before the evidence is submitted to the
jury, there is a preliminary question for the court to decide,
when properly raised, not whether there is literally no evidence,
but whether there is any upon which a jury can properly pro-
ceed to find a verdict for the party producing it, upon whom
the burden of proof is imposed.

3. Where the facts adduced to sustain an issue are such
that reasonable minds can draw but one conclusion therefrom,
it is the duty of the court to decide the question as a matter of
law, rather than submit it to a jury for determination.

4. Where undisputed physical facts demonstrate that a

collision out of which injuries arose was not caused by negli-
gence of defendant, the evidence is not sufficient to support a
verdict for plaintiff.

5. Negligence: Trial. In an action based on negligence to which
the comparative negligence rule has application wherein the
evidence shows beyond reasonable dispute that the plaintiff’s
negligence was more than slight in comparison with that of the
defendant the action should be dismissed or a verdict directed.

6. Trial. In a case where a motion was made at the close of all
of the evidence for a directed verdict, which motion should have
been sustained but was overruled and the case submitted to
a jury which returned a verdict contrary to the motion, and
thereafter a motion for a judgment notwithstanding the verdict
is duly filed, it is the duty of the court to sustain the motion
and render judgment in accordance with the motion for a directed
verdict.

AprpEAL from the district court for Cass County: JoHN
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M. Dierks, JUDGE. Reversed and remanded with direc-
tions.

Fraser, Wenstrand, Stryker, Marshall & Veach, for
appellants.

Silverman & Silverman and Richard A. O’Connor, for
appellee.

Heard before SimmMons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BROWER, JJ.

BROWER, J.

This is an action to recover damages to person and
property sustained in a collision between a 1950 Stude-
baker automobile driven by the plaintiff and appellee
Harold Buick, and a 1959 Plymouth automobile driven
by the defendant Weldon E. Stoehr and owned jointly -
by him and his father Elmer L. Stoehr, who is also a
defendant, both of whom are appellants here.

The petition alleged that the defendants’ car was op-
erated in a negligent manner, and at an excessive rate
of speed considering the existing circumstances; that
the driver failed to keep a proper lookout, failed to have
the car under proper control, or to stop his car, or alter
or divert its course; and that he drove his car on the
plaintiff’s right side of the road instead of his own
right side.

The answer admitted the accident; denied the negli-
gence asserted by plaintiff; and alleged that the accident
and resulting injuries and damage sustained by plaintiff
were through no fault of defendants, but were caused
solely by the negligence of plaintiff which negligence
was more than slight and directly contributed to and
caused the accident.

A cross-petition was also filed by defendants which
claimed negligence on the part of the plaintiff in that
he failed to have his vehicle under proper control or
to use the instrumentalities in his control to avoid the
accident, in driving on his left-hand side of the road
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into defendant’s lane of travel, and in failing to see de-
fendant’s car or taking action to avoid colliding there-
with. The reply was a general denial.

A trial was had before a jury which found for the
plaintiff on his cause of action against both defendants
and assessed his damages at $27,500, and further found
in favor of plaintiff on the defendants’ cross-petition.

The defendants moved for a directed verdict at the
conclusion of plaintiff’s case and again at the close of
all the evidence, which motions were overruled, and
after verdict moved for judgment notwithstanding the
verdict and for a new trial. These motions being over-
ruled the defendants appealed to this court.

They assign as errors the court below overruling the
motions for a directed verdict at the conclusion of the
plaintiff’s case and at the conclusion of all the evidence;
the overruling of defendants’ motion for judgment not-
withstanding the verdict; and that the verdict and judg-
ment were contrary to law and contrary to and against
the weight of the evidence. Other assignments were
made which, in view of our decision, will not be neces-
sary to discuss.

The disposition of the case requires us to consider
carefully the evidence concerning the collision. In dis-
cussing it when we speak of the defendant, we refer to
the defendant Weldon E. Stoehr, he being the only de-
fendant present at the time of the accident.

The collision occurred on Saturday, September 5, 1959,
at approximately 1:15 p.m. It occurred on what is
known as the Cedar Creek Road about 4 miles west of
Plattsmouth, Nebraska. Plaintiff had been fishing at
what is called Four Mile Creek about a half mile west
of the scene of the accident. He was returning from
fishing and was driving easterly on this road which runs
east and west. The road was surfaced with gravel and
loose rock. The traveled portion of the road was 22
feet wide. The terrain of the country was rolling. The
collision occurred at an intersection formed by a county
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road coming into the Cedar Creek Road from the south
and a private road leading off to the north at the same
point. Prior to that day plaintiff had not been familiar
with the road. The intersection mentioned was at the
crest of a hill. The photographs introduced in evidence
show that the road as it runs easterly falls away both
to the east and west. The plaintiff was, immediately
prior to the accident, driving up the hill from the west.
It was not a very sharp hill from that direction. He
was alone in his car. It was a clear, sunshiny day. The
defendant Weldon E. Stoehr was approaching this hill
from the east. In the car with him was one Kenneth
Kizer.

Concerning the happening of the collision itself the
evidence is as follows: Plaintiff Buick said that he
had been fishing in Four Mile Creek; and that when he
left there he went south a short distance, turned east
on the Cedar Creek Road, and proceeded about a quarter
of a mile prior to the accident. He approached the point
of impact at 35 to 40 miles an hour. He drove on the
south side, being his right side of the road; that after
turning on the Cedar Creek Road he got his car up to
40 miles an hour and put it in overdrive. At the top
of the hill he said he was traveling 30 to 35 miles an
hour. Right at the crest of the hill he said, “all of a
sudden, here is Stoehr’s car, right in front of me, it
seemed — appeared to be right in the middle of the
road”; that at the time he was on his own side of the
road; that the graveled portion of the road was 22 feet
wide with shoulders of 4 feet on each side; and that after
the accident he remembered nothing at the scene. Also
he identified several photographs taken at the scene of
the accident, most of which were admitted without ob-
jection. The rest of his testimony was with respect to
his injuries, which were severe, and the treatment and
expenses thereof.

On cross-examination he was questioned as to testi-
mony in a deposition he had previously given. It was
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taken on April 30, 1960. He admitted that in his deposi-
tion he had given the distance from where he turned
onto the Cedar Creek Road to the accident as three-
quarters of a mile; that at the time the road was pretty
well deserted; that he had testified his car was going
about 45 miles an hour when he put it in overdrive; that
the car stayed in overdrive up to the time of the acci-
dent; and that in his deposition he had stated he did
not “remember too well” how far the right side of his
car was from the south edge of the road. When asked
whether he maintained his car in the same general posi-
tion on the road at all times he had answered, “I couldn’t
tell you for sure.” When asked if he could tell the posi-
tion of the car as it arrived at the crest of the hill with
relation to the south edge of the road he then said, “Oh,
I can’t say for sure.” To the question, “Well let me ask
you this, did you at any time ever see this other ve-
hicle that you had a collision with? Answer: I can
remember just vaguely seeing it, that’s all.” His further
cross-examination in regard to the testimony given pre-
viously is as follows: *‘Question: Would it be fair
to say it was sort of a fleeting glimpse of the car? An-
swer: Well, I don’t remember too well” Do you recall
that? A.I remember that, yes. Q. The very next ques-
tion again: ‘Question: When you observed what ap-
peared to be a vehicle, have you any impression as to
how far away from you it was? Answer: I couldn’ttell
for sure.’” Do you recall that? A. Yes, I remember that.
Q. Do you have any impression, Mr. Buick, as to what
side of the hill or where with relation to the crest of
this hill the collision itself took place? A. It took
place right on top of the hill, right at the crest of the
hill. Q. Do you know that or did you learn that, sir,
from a photograph that you have looked at since? A.
No, I know it, I have been out to the accident scene
since then and a lot of things have come back to me. Q.
Well, on page 19, line 5: ‘Question: Do you really know
anything about the collision itself, sir? Answer: I
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don’t remember anything about it’ Do you recall
that? A. Yes, I remember that, at the time. Q. Now,
on cross-examination your attorney, Mr. Silverman, on
page 22, line 15, did he ask you this question: ‘Ques-
tion: When Mr. Fraser was asking you about the posi-
tion of the car with relation to the south edge of the
road, you recognize that the south edge as being to your
right and your answer was, “Yes?” Answer: Yes.’ So
you understood that? A. Yes. Q. Now, lastly on page
23, Harold, do you remember my asking you this ques-
tion: ‘Question: Do you have any impression as to
whether or not you, at any time, ever applied your
brakes? Answer: I don’t remember.’ Do you recall
that? A. I didn't have time to apply the brakes, I re-
member the question. ‘Question: Or swerve? An-
swer: I don’t remember whether I did or not.” Do you
recall that? A. I remember the question, yes. Q. And
that is your present impression today, isn’t it? A. I
didn’t have time to. Q. But the point is, you didn’t,
did you? A. I didn’t have time to swerve or hit the
brakes or anything. Q. And yet you have no impres-
sion as to how far away from you this car was, is that
correct? A. He was right on top of me when I seen
him.”

On redirect he reasserted that the first time he saw
the Stoehr car it was directly in front of him and that
he had no time to apply his brakes or sound his horn.

The only other witness on behalf of the plaintiff in
regard to the accident itself was Thomas S. Solomon,
the sheriff of Cass County. He stated that he went to
the scene of the accident, getting there 10 or 15 minutes
thereafter; that the 2 cars were still there; that the occu-
pants, the drivers, were still there; and that he didn’t
talk to other witnesses who actually saw the accident
aside from the occupants of the 2 cars. Harold Buick
was in his car on the south side of the road headed east.
He identified exhibit 16 as a photostat of diagram or
drawing made by him of the scene of the accident on
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the day of the accident. The diagram showed the width
of the road to be 22 feet. He placed on the drawing
the location of the skid marks of the Stoehr car which
were 50 feet in length. He stated that the left wheel
of the Stoehr car was close to the center of the road.
He identified likewise a photograph of the scene of
the accident upon which he had made markings and
identified and explained these also. Both the diagram
he made of the scene and the photograph thus identified
were introduced in evidence by the plaintiff. The photo-
graph was taken while the camera was pointed west
and showed the road and both vehicles. They found the
road at the scene of the accident to be 22 feet wide. The
point of impact he found to be in the “dead center” of
the road. It was marked on the surface of the road it-
self by a rod with a red flag thereon, which are shown
in the photographs. The measurements were 11 feet
from this point to the edge of the road on either side.
The skid marks of the Stoehr car are shown thereon and
marked by the sheriff. They also appear in the photo-
graphs. They approach very closely to the center of
the road. They appear also on the sheriff’s diagram as
near the center of the road.

On cross-examination he stated that he talked to
Harold Buick while he was still in the automobile; that
he told him he did not see the Stoehr car coming; and
that he talked to Weldon Stoehr at the scene of the
accident and that he said as soon as he saw the plaintiff’s
car coming he let up on the foot feed and applied his
brakes. He stated he saw the skid marks of the Stoehr
car which were straight in line and the left wheel marks
were in the middle of the intersection as near as could be
determined. The witness stated that from the exam-
ination, measurements, and photographs taken at the
scene of the accident he got the impression that the
Buick (Studebaker) car was pulling to its right at the
time of the accident. He thereafter identified other
photographs previously admitted without objection as
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having been taken by him; and stated that they re-
flected the conditions of the road and the location and
condition of the cars of plaintiff and defendant at the
time. He stated he had not measured from the left
skid mark of defendant’s car to the edge of the road.
He stated further that the photograph of the Stoehr
car appeared to him to show the impact to that car
would be on the left front of the car and that the im-
pact on the plaintiff’s Studebaker was likewise on the
left front of the car. He said also his report showed that
he learned from the drivers that the cars were both
going approximately 45 miles an hour.

Weldon Stoehr, one of the defendants, testified that
he lived near Plattsmouth and he was an employee of
Allied Chemical but did odd jobs at times; that the
morning of the accident he had been chopping hay for
a farmer; and that he had had his car with him. He
took the car to Plattsmouth to a filling station to be
serviced and cleaned up during the noon hour. Because
he had to go back to work, Kenneth Kizer, an employee
of the station, rode out with him intending to take the
car back for service. Kizer sat with Stoehr in the front
seat. They drove west on the Cedar Creek Road; that
he had been driving at about 45 or 50 miles an hour and
slowed up about one-half a mile east on an “S” curve and
then resumed his prior speed; and that he was familiar
with the road. It was a two-lane road. He said the
hill where the accident occurred was not long but has
a rather sharp peak; that at the bottom of the hill be-
fore the accident he was going 45 to 50 miles an hour;
that he was traveling on the right side of the road; that
he was sure he never drove except on the right side; that
he was within 3 feet of the north curbline; that the car
was about 6 feet wide; that he saw the Buick (Stude-
baker) car before the impact coming over the hill; that
his car was about 100 feet down the hill when he first
saw it; that then the plaintiff’s car was to the east of
the crest; that when he saw it he released the foot feed,
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applied the brakes, and tried to swerve to the right;
that due to the fact the wheels were locked the car didn’t
swerve; and that his brakes took hold. He said when
he saw the Studebaker it was “right square” in the cen-
ter of the road and if anything it was headed across
the road into his lane. When he first saw it he could
only see the front grille and bumper. When the brakes
locked he went straight up the road. From the time he
first saw it until the impact was only momentary. After
the collision his car was turned completely around, con-
tinued past the point of impact, and stopped in the north
ditch. He identified the position of both cars as shown
in the photographic exhibits as correct. He said that
Kizer who was riding in his car went for help; and that
thereafter Ruben Jensen and Frank Bierl came to the
scene of the accident. They remained there until the
- sheriff arrived. Defendant was only slightly bruised.
One of the neighbors took him and Kizer to town. He
recognized the plaintiff when he went over to talk to
him as they were working at the same place, but they
did not talk about the accident. He identified the skid
marks on the photographs as his. He said he never
went over the centerline of the road.

On cross-examination he stated the road was some-
what wider at the intersection than south of it; that the
shoulder was 3 feet from a bank and that the 3 feet
sloped to the bank; that his brakes were on and locked
and the car skidded because of that; and that the road
was steeper from the intersection east but was more
level to the west. He was able to see the plaintiff’s
car about 100 feet away. There was a shallow ditch
in the shoulder 6 inches to a foot deep. He said the
photographs showing the flag set at the point of impact
and the skid marks were approximately correct; that
the skid marks were straight and went right up to and
past the flag placed at the point of impact but didn’t
go into the south side of the road; and that there was an
overhang of about 4 inches on his Plymouth.
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On redirect examination he testified that when he
saw the Studebaker car the imaginary centerline of the
road would have split it; and that his car was damaged
on the left front corner, mainly the left front wheel area,
headlamps, and left front wheel.

Kenneth Kizer testified that he was in 1959 a member
of the Air Force at Offutt Air Force Base but had a part-
time job as a filling station attendant at Plattsmouth; that
defendant Weldon Stoehr brought the Plymouth auto-
mobile to the station on the day of the accident involved
in the suit around 12:45 p.m.; that he went with him
to take him back to work, intending to bring back the
Plymouth for service; that he knew Stoehr only from
coming to the station; that the road at the scene of the
accident was 22 feet wide; and that Stoehr was driving
not over 50 miles an hour and probably slightly under
that. He said the hill where the accident occurred was
not too steep until the last few feet when it angled up
rather sharply; that defendant was driving on his own
side of the road; and that he was seated next to the right
front door of the car. The Plymouth was driven ap-
proximately 2 to 215 feet from the north edge of the
road. He saw plaintiff’s car from 100 feet to 125 feet
away; that it appeared “right smack in the middle of
the road”; and that when he saw it he wrapped his
arms around his head and ducked his head down. He
saw Stoehr apply the brakes and felt the car slide. It
appeared to him the car went straight. After ducking
his head he did not see the Studebaker again; that the
point of impact was just east of the crest of the hill;
that the Stoehr car was never across the centerline;
that he went to call help and found Ruben Jensen who
took him in his car to his house where he telephoned
the sheriff and doctor; that when he came back with Jen-
sen, Frank Bierl was already there; and that he thought
he was back in 10 minutes. He stated the photographs
then in evidence and shown to him correctly showed the
scene of the accident and the condition of the cars. He
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knew the cars were going to hit when he ducked his
head and was glad they had a padded dash; that there
were ditches along the north side of the road but he
would say they were shallow; and that he looked at
the skid marks of the Stoehr car on the road and that
they went straight up the road. These skid marks ap-
peared on the north side of the center of the road.
Frank Bierl stated he was a farmer living a half mile
north of the intersection. He testified as follows: A
party came to his home to have him call the doctor and
sheriff, but his neighbor Jensen was already calling on
the party line. He and his 12-year-old son then went
to the scene of the accident. Stoehr’s car was headed
east on the north side of the road. The Studebaker was
in the southwest part of the intersection headed north-
west. The photographs in evidence show the position
and condition of the cars and they reflected the true
condition. Bierl left the scene of the accident at Stoehr’s
request to get in touch with Stoehr’s father. He noti-
fied his wife in Plattsmouth to get in touch with Stoehr,
Sr., and returned to the scene of the accident in 10 or
15 minutes. The sheriff was there when he arrived.
He helped the sheriff take measurements by holding the
end of a tapeline. He observed the condition of the
road. The road going west from the intersection was
good but from the west going east the county road main-
tainer had pulled the fresh ground up on the road
and then had smoothed it back down, and that the traf-
fic was swinging away from the graded road a little
bit. That was on the south side of the road west of
the intersection and he could tell no one had driven on
it. The skid marks of Stoehr’s car on the road were
noticed by him but not measured. He said you could
tell where he hit the brakes; that the skid marks were
in a straight line; and that the flag was placed at the
gouge marks in the road. He pointed them out on a
photograph and stated the sheriff said the road was 22
feet wide when measured; that Stoehr’s north skid
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marks were 2 or 3 feet from the north edge of the road;
and that his south skid marks were to the north of the
flag set at the point of impact.

Reuben Jensen, a farmer, who lived a half mile north
just west of Bierl’s place testified that Kizer came to his
place and phoned the doctor and sheriff. He went right
over to the scene of the accident and saw the cars. He
identified the photographs of the cars and said that
they properly showed the damage to them and their
correct position in the road. Stoehr’s skid marks were
north of the center of the road from east to west in
pretty straight lines. Sheriff Solomon came later. Bierl
and the sheriff measured the marks and he assisted.
They were parallel to the road or perhaps headed a little
bit northwesterly. The northern-most skid mark was
about 3 feet from the north edge of the road except the
road was a little wider at the point of impact; that the
southern skid marks were just a little north of the cen-
ter of the road; and that the skid marks were shown in
the photographs shown to him and that they were to
the north of the center of the road from his remembrance.

Plaintiff on rebuttal testified that there was not
enough dirt scraped up on the south side of the road to
cause him to divert his course away from it; and that
he had noticed it, but it was fairly smooth and he had
driven right over it.

This constitutes a summary of the evidence in this
case having a bearing on the accident itself.

The following rules of law which have been laid down
by this court are applicable to this case.

It is an elementary rule that credibility of witnesses
and the weight to be given their testimony are for the
jury’s consideration. Pahl v. Sprague, 152 Neb. 681,
42 N. W. 2d 367.

“In every case, before the evidence is submitted to
the jury, there is a preliminary question for the court to
decide, when properly raised, not whether there is
literally no evidence, but whether there is any upon
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which a jury can properly proceed to find a verdict for
the party producing it, upon whom the burden of proof
is imposed.” Palmer v. McDonald, 171 Neb. 727, 107
N. W. 2d 655. See, also, Jarosh v. Van Meter, 171 Neb.
61, 105 N. W. 2d 531.

“Where the facts adduced to sustain an issue are such
that reasonable minds can draw but one conclusion
therefrom, it is the duty of the court to decide the ques-
tion, as a matter of law, rather than submit it to a jury
for determination.” Thomas v. Owens, 169 Neb. 369,
99 N. W. 2d 605. See, also, Corbitt v. Omaha Transit
Co., 162 Neb. 598, 77 N. W. 2d 144.

“Where undisputed physical facts demonstrate that
collision out of which injuries arose was not caused by
negligence of defendant, the evidence is not sufficient
to support a verdict for plaintiff.” Hessler v. Bellamy,
128 Neb. 571, 259 N. W. 514. See, also, Anderson v. Alt-
schuler, 125 Neb. 853, 252 N. W. 310.

In an action based on negligence to which the com-
parative negligence rule has application wherein the evi-
dence shows beyond reasonable dispute that the plain-
tiff’s negligence was more than slight in comparison
with that of the defendant the action should be dismissed
or a verdict directed. Hickman v. Parks Construction
Co., 162 Neb. 461, 76 N. W. 2d 403, 62 A. L. R. 2d 1040;
Dodds v. Omaha & C. B. St. Ry. Co., 104 Neb. 692,
178 N. W. 258.

“In a case where a motion was made at the close of
all of the evidence for a directed verdict, which motion
should have been sustained but was overruled and the
case submitted to a jury which returned a verdict con-
trary to the motion, and thereafter a motion for a judg-
ment notwithstanding the verdict is duly filed, it is the
duty of the court to sustain the motion and render judg-
ment in accordance with the motion for a directed ver-
dict.” Jarosh v. Van Meter, supra. See, also, Corbitt
v. Omaha Transit Co., supra.

With these rules in mind we will briefly discuss the
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evidence which has already been summarized at length.
The plaintiff was driving east coming up over a hill.
Defendant was proceeding west approaching the same
hill. The ascent was more abrupt from the east. Both
cars were proceeding at a legal rate of speed. There
was testimony from which the jury could have believed
that the defendant’s speed was greater than he asserted
but none that it was unlawful. The plaintiff called
sheriff Solomon as his witness. He identified and plain-
tiff introduced a sketch made by him which showed
the point of impact of the cars testified to by him. It
was in the exact center of the road. The testimony of
the sheriff and of two disinterested farmers was that
the skid marks of the left wheels of the defendant’s
car were at most only up to this point. Most of the wit-
nesses said they were to the north of this point which
was shown to be the point of impact. The jury could
however have properly inferred from the evidence that
they came up to it. In that event they might have
further inferred that the overhang of the defendant’s
car was on the south of the center of the road a matter
of inches. This might have shown negligence on the
part of the defendant driver. His skid marks showed
he had applied his brakes and gone straight or, accord-
ing to one witness, slightly towards the center of the
road.. The driver Stoehr said his brakes locked. This
was the testimony of Kizer also. There was no testimony
to the contrary. Whether this was an additional fact
which the jury might have considered and drawn con-
clusions as to what the defendant driver should have
done is a question which we find unnecessary to decide.

This being a case where the comparative negligence
rule applies it is necessary for us to determine what
the plaintiff did, giving him every reasonable inference
that the evidence might show.

His testimony on direct examination is that he came
over the hill on his right side of the road. That “all
of a sudden, here is Stoehr’s car right in front of me,
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it seemed—appeared to be right in the middle of the
road.” He testified several times that his car was on
his own side of the road. He stated the graveled portion
of this road was 22 feet wide. At the scene of the
impact he remembers nothing further. The testimony
of his witness, the sheriff, and the defendant’s witnesses,
Bierl and Jensen, show that the defendant’s skid marks
shown on the sheriff’s plat and several photographic ex-
hibits at the most came only up to the center of the
road. It would appear that the plaintiff had plenty of
room on the right side of the road to have safely gone
- past. Neither could the defendant’s car have loomed
up suddenly directly in front of him and at the same
time in the middle of the road if his car was on its
right side. The direct testimony of the plaintiff was
seriously shaken on his cross-examination by his pre-
vious testimony as set out heretofore in the following
respects: He had said he could not remember how
far the right side of his car was from the south edge
of the road; and that he could not tell for sure whether
he had maintained his car in the same general direction
or not. He couldn’t say for sure the position of his
car at the crest of the hill with relation to the south
edge of the road and that he could only remember
vaguely seeing the defendant’s car. He didn’t remem-
ber of applying his brakes or whether he swerved or
not or that he didn’t have time to swerve or hit the
brakes. At the time of the trial he did not testify to
the contrary with respect to his previous testimony
except to assert he was on his right side of the road.
Both the defendant Stoehr and the other occupant
Kizer testified the plaintiff’s car was right in the middle
of the road. The witness Kizer said he knew they were
going to hit when he ducked his head. They both testi-
fied defendant applied his brakes at once. The oral
testimony of the parties would seem to indicate that
the plaintiff’s car was also at least to some extent across
the center of the road. There might have been enough
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conflict to have allowed the jury to find differently if
the oral testimony was alone considered. However,
the physical facts of the skid marks of the defendant
as established by plaintiff’s proffered evidence only
going to the center of the road seems positively to
show the defendant over but a slight distance. This
is established not only from the witnesses but from the
photographs in evidence. These photographs also show
the condition of the cars. They were both damaged
by the impact on their left front. The defendant’s car
then went to its right and the plaintiff’s to its right,
each to or near the edge of the road. Examination of
the photographs introduced in evidence showing the
fronts of these cars discloses that the defendant’s car
sustained its damage more to the extreme left of its
front than the plaintiff’s car and that plaintiff’s car at
the front had most of the left side damaged and a con-
siderable more area of the front badly crushed than
the defendant’s car. It seems inescapable that more of
the front of the plaintiff’s car was on his left side of
the road considering all the evidence, including the
point of impact as established by plaintiff’s own witness
and the condition of the cars from the photographs.

We find the defendant’s car was over the center of
the middle of the road and on its left side. This
was established at the trial from the testimony and the
physical facts shown. Under the circumstances dis-
closed by the record, it appears the plaintiff’s car was
driven over the hill and proceeded to the point of im-
pact while a considerable portion of his car was on
its wrong side of the road. Indeed it would seem
established that more of his car was to the left of the
center of the road than the defendant’s car and that
he did nothing towards controlling his car to avoid the
accident either because he failed to do so or because
of his car being on the wrong side of the road at the
hill crest prevented him from so doing in the time
given him to control it.
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Under these circumstances he was himself guilty of
contributory negligence and that such negligence was
more than slight as compared to the negligence of the de-
fendant, and that under the evidence presented no other
reasonable conclusion could be reached by reasonable
minds than that the plaintiff was guilty of contributory
negligence more than slight as a matter of law and the
motion to direct a verdict and, thereafter, to enter judg-
ment notwithstanding the verdict should have been
sustained.

The judgment is reversed and the cause remanded with
directions to enter judgment for the defendants not-
withstanding the verdict dismissing the plaintiff’s cause
of action.

REVERSED AND REMANDED WITH DIRECTIONS.

STATE oF NEBRASKA EX REL. INEBRASKA STATE BAR
ASSOCIATION, RELATOR, V. ELVEN A. BUTTERFIELD,

RESPONDENT.
111 N. W. 2d 543

Filed November 10, 1961. No. 34597.

1. Attorney and Client. A suspension from the practice of law
differs from disbarment in that the latter is the severance of
the status and privileges of an attorney, whereas the former is
the temporary forced withdrawal from the exercise of office,
powers, prerogatives, and privileges of a member of the bar.

A suspended lawyer is under the same obligation to

comply with the Canons of Professional Ethies as is a lawyer

in the active practice.

The preparation of deeds, mortgages, releases, and

income tax returns is a province of a lawyer and constitutes

the practice of law, whether or not, under some circumstances,
such service might properly be performed by persons not ad-
mitted to the bar.

Advertising in the public press for income tax work

by a suspended lawyer is violative of Canon 27 of the Canons

of Professional Ethics adopted by this court.

The drafting of a will and the supervision of its execu-
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tion constitutes the practice of law since it requires legal training
and skill.

The drafting of a power of attorney constitutes the
practice of law since it also requires legal training and skill.
The character of the respondent in a disciplinary pro-
ceeding and the question of his reformation as to his previous
unethical conduct are of great importance in determining whether
or not a reinstatement should be granted.

The burden is upon a suspended lawyer seeking rein-
statement to show his present fitness to again exercise the
privileges and functions of an attorney in view of his previous
conduct, the discipline imposed, and any reformation of char-
acter wrought thereby, or otherwise, as shown by his more
recent conduct.

Original action. On motion of respondent for rein-
statement to practice law. See 169 Neb. 119, 98 N. W.
2d 714, for original opinion. Reinstatement denied. Re-
spondent disbarred.

Clarence A. H. Meyer, Attorney General, and Gerald
S. Vitamuwas, for relator.

Chambers, Holland, Dudgeon & Hastings and Jesse L.
Dougherty, for respondent.

Heard before Sivmmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BROWER, JJ.

CARTER, J. _

This is a proceeding to secure the reinstatement of an
attorney to the practice of law after the termination of a
suspension order issued by this court in a disciplinary
action.

The respondent was suspended from the practice of
law on October 23, 1959, the order becoming effective
30 days thereafter. State ex rel. Nebraska State Bar
Assn. v. Butterfield, 169 Neb. 119, 98 N. W. 2d 714. In
accordance with the order respondent on June 1, 1960,
filed his application for reinstatement. On June 7, 1960,
the Attorney General filed a report suggesting that re-
spondent had engaged in the practice of law during the
period of his suspension and had not therefore complied



VoL. 172] SEPTEMBER TERM, 1961 647
State ex rel. Nebraska State Bar Assn. v. Butterfield

with the order of suspension, and that he was not there-
fore entitled to be reinstated. The matter was referred
to Donald F. Sampson, referee, for hearing, with instruc-
tions to report his findings of fact and conclusions of
law. The referee filed his report with this court on Jan-
uary 20, 1961, finding against the respondent and recom-
mending that this court make such further order as it
deemed appropriate. The matter is before this court
on the record made before the referee, the referee’s
report, and the exceptions taken thereto.

Two questions are for the determination of the court
in this proceeding. The first is whether or not re-
spondent has violated the order of suspension by en-
gaging in the practice of law, and the second is whether
or not respondent has made a sufficient affirmative
showing that he will not in the future, if reinstated,
engage in any practice offensive to the profession of
the law.

Relator contends that respondent has not complied
with the order of suspension in that he has engaged in
the practice of law during the period that it was in effect.
The record shows and the respondent admits that he
drew deeds, mortgages, and releases. The record shows
that he made out income tax returns and advertised his
availability for such work. The record also shows that
he on one occasion drafted a will and supervised its ex-
ecution. It further shows that on one occasion he
drafted a power of attorney. Relator contends that the
doing of these acts during the period of respondent’s
suspension, when previously performed in his capacity
as a lawyer, constitutes the practice of law. Respondent
contends that the conveyances and releases were made
in his capacity as a licensed real estate broker, notary
public, abstracter, and loan agent.

The Supreme Court of this state has the inherent
power to define and regulate the practice of law in this
state. State ex rel. Johnson v. Childe, 147 Neb. 527,
93 N. W. 2d 720. While an all-embracing definition of
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the term “practicing law” would involve great difficulty,
it is generally defined as the giving of advice or rendition
of any sort of service by a person, firm, or corporation
when the giving of such advice or rendition of such serv-
ice requires the use of any degree of legal knowledge
or skill. State ex rel. Hunter v. Kirk, 133 Neb. 625,
276 N. W. 380. In an ever-changing economic and social
order, the “practice of law” must necessarily change,
making it practically impossible to formulate an en-
during definition. Grand Rapids Bar Assn. v. Denkema,
290 Mich. 56, 287 N. W. 377. In determining what con-
stitutes the practice of law it is the character of the
act and not the place where the act is performed that
is the controlling factor. State ex rel. Hunter v. Kirk,
supra. Whether or not a fee is charged is not a de-
cisive factor in determining if one has engaged in the
practice of law. State ex rel. Wright v. Barlow, 131
Neb. 294, 268 N. W. 95.

The drafting of a will and the supervising of its execu-
tion constitutes the practice of law. Gardner v. Conway,
234 Minn. 468, 48 N. W. 2d 788; People ex rel. Committee
on Grievances of Colorado Bar Assn. v. Denver Clearing
House Banks, 99 Colo. 50, 59 P. 2d 468; Biakanja v.
Irving, 49 Cal. 2d 647, 320 P. 2d 16, 65 A. L. R. 2d 1358;
Grand Rapids Bar Assn. v. Denkema, supra. The
drafting of a power of attorney constitutes the practice
of law since the drafting of such an instrument involves
the exercise of legal skill and training. The respondent
clearly engaged in the practice of law in these two
instances.

Disbarment is the severance of the status and privi-
leges of an attorney, whereas suspension is the temporary
forced withdrawal from the exercise of office, powers,
prerogatives, and privileges of a member of the bar.
In re Oliver, 97 Utah 1, 89 P. 2d 229; State ex rel. The
Florida Bar v. Evans (Fla.), 109 So. 2d 881. A sus-
pended lawyer is therefore under the same obligation to
comply with the Canons of Professional Ethics as is a
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lawyer in the active practice. The conduct of the re-
spondent, in advertising in the public press his avail-
ability to prepare income tax returns, is therefore vio-
lative of Canon 27 of the Canons of Professional Ethics
adopted by this court.

The respondent admits that he prepared deeds, mort-
gages, releases, and income tax returns during the period
of his suspension. Admittedly respondent performed
such work prior to his suspension. Some were per-
formed in relation to real estate transactions in which
he was the real estate broker, but in others he was not.
It seems clear to us that the doing of such work is
within the province of a lawyer to do. It is properly
identified as the practice of law, whether or not it might
under some circumstances be properly performed by
others not admitted to the bar. An order of suspension
deprives the suspended lawyer from performing any
service recognized as the practice of law and which is
usually performed by lawyers in the active practice of
law. It is the contention of respondent that these serv-
ices were performed in his capacity as a licensed real
estate broker, notary public, abstracter, and loan agent.
It is not necessary for us to determine in this case if
and under what circumstances others might perform
such services, although not admitted to the bar. A sus-
pended lawyer, who in connection with his law office
engages in other activities, is in no different position
than the active lawyer who confines himself solely to
the practice of law in determining if the suspension
order was violated. Where one is generally known in a
community as a lawyer, it might well be impossible to
divorce two occupations closely related if the rule were
otherwise. A suspended lawyer will not be heard to
say that services recognized as within the practice of
law were performed in some other capacity when he is
called to account.

It is contended that the violations, if any, were iso-
lated in character and cannot be said to constitute the
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practice of law within the meaning of the order of sus-
pension. In this respect we point out that one objec-
tion to the reinstatement of respondent is that he en-
gaged in the practice of law in violation of the order of
suspension. Even if the violations were isolated ones,
and the record shows they were not, they constitute the
practice of law and are violative of the court’s suspen-
sion order. People v. Ring, 26 Cal. App. 2d 768, 70 P.
2d 281.

A suspended lawyer is required to affirmatively show,
as the order of suspension provides, that he will not in
the future engage in any practice offensive to the prac-
tice of law. Whether or not such a showing is sufficient
is dependent upon the record before us and his prior
conduct as reflected in the records of this court. See
In re Riccardi, 80 Cal. App. 66, 251 P. 650. The character
of the respondent in a disciplinary proceeding, and the
question of his reformation as to his previous unethical
conduct, are of great importance in determining whether
or not a reinstatement should be granted.

The records of this court show that respondent was
punished for contempt in 1944. Butterfield v. State, 144
Neb. 388, 13 N. W. 2d 572, 151 A. L. R. 745. The opinion
in that case shows that respondent abstracted a page of
a pleading and substituted another with intent to deceive
and mislead the court. Respondent also made false
statements to the court in that case with intent to de-
ceive the court. Respondent was found guilty of the
foregoing charges and punished for contempt. The re-
spondent denied the charges throughout the trial. So
far as the records show, respondent has never admitted
any wrongdoing, but has in fact explained it as the work
of fellow lawyers who bore him ill will, with the impli-
cation that he had done no wrong.

Discipline was imposed in the instant case for unpro-
fessional conduct in that respondent falsely acknowl-
edged a warranty deed and testified falsely in court with
reference to the same. On June 1, 1960, respondent
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filed his application for reinstatement, asserting that he
had complied with the suspension order and if rein-
stated in the practice of law he would not engage in any
practice offensive to the legal profession. We find
nothing in his application that indicates that he had any
feeling of wrongdoing on his part, or that he was repent-
ant of his conduct. His application is supported by
many affidavits, most of them by laymen. Most of
these affiants assert the high character and good reputa-
tion of respondent and state that the discipline imposed
by this court was the result of the personal animosity of
other lawyers in Antelope County. While the record
does not disclose who prepared these affidavits, respond-
ent attached them to his application, thereby adopting
their contents as being in support of his application.

On the hearing of the matter of respondent’s reinstate-
ment before the referee, respondent excused his con-
duct by asserting that certain attorneys and a district
judge in a neighboring district were after him and were
working for his disbarment. Several of the affiants who
had made similar statements in their affidavits were
called as witnesses at the hearing before the referee.
Neither the respondent nor these affiants were able to
disclose one shred of evidence as to the truth of these
statements. Three lawyers gave supporting affidavits.
One lawyer from a neighboring county stated that re-
spondent was of good character, was a good lawyer, and
in his opinion should be reinstated. The other two law-
yers merely stated that so far as they knew the respond-
ent had not practiced law during the period of his
suspension.

The evidence shows that at the hearing before the
referee the respondent did at one time state that he
realized what he had done was wrong and that if re-
admitted to the practice he would do his best to comply
with the rules of court and the ethics of the profession.
At no time prior to the hearing, and not until the last
day of the trial, did respondent express any regret for
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his conduct. We point out that his attitude can best be
arrived at from his acts rather than his self-serving
declarations required by the exigency of the occasion.

The record discloses that on the morning of the effec-
tive date of the suspension order respondent made cer-
tain changes on the windows of his law office. From
the sign “Law Office” he removed the letters “L” and
“w” from the word “Law.” On another window he re-
moved the letters “At” and “ey” from the word “At-
torney.” The signs thereafter read “a Office” and
“torn.” While we do not say that what he there did
was in violation of the suspension order, it indicates the
intent and state of mind of respondent. When a friend
called it to his attention that the bar association would
question the manner in which the signs were left, he as-
sumed an attitude of defiance. The effect of what he did
was to make light of his suspension and to taunt other
members of the bar. At no time did respondent, prior
to or at the hearing before the referee, apologize for
or express any regret for the manner in which he left
these signs throughout the period of his suspension.

There are many affidavits by laymen stating that his
general reputation for honesty and good character in the
community was good. Lay witnesses at the hearing
before the referee likewise testified to this fact. Not one,
however, had any knowledge of the acts committed by
the respondent. They appeared to accept the statement
of respondent that he was the victim of jealous, greedy,
and unprincipled fellow lawyers and judges. By this
method he excused his own misdeeds and cast asper-
sions upon reputable fellow lawyers. Such affidavits
can have little weight, if any, in determining the issues
before this court in the present case. Personal popu-
larity does not purge professional delinquency.

We find that respondent has not affirmatively shown
that he would in the future abstain from unethical prac-
tices and conduct himself as an ethical member of the
profession. The contempt proceeding brought against
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him in 1944 indicates a complete disregard for honesty
and ethics. The proceeding resulting in his suspension
in 1959 showed that he executed a false acknowledg-
ment of a deed and testified falsely in court when the
deed became involved in litigation. And now, in the
proceeding for his reinstatement he admits to the per-
formance of acts which constitute the practice of law,
contends that he is the victim of jealous lawyers, and
infers that this is the sole cause of his troubles without
fault on his part. It is evident that respondent has
never admitted any dereliction on his part, and has
justified and condoned his conduct in his home com-
munity by asserting that certain judges and lawyers are
out to get him because of jealousy and personal dislike.
During the period of his suspension he has maintained
an attitude of defiance, he has held up his suspension
to public ridicule, and he has taunted other members
of the bar by his affirmative acts. He has been willing
to justify his own unethical conduct by falsely charging
that judges and other members of the bar engaged in
a conspiracy to deprive him of his right to practice.
His success in thus capitalizing upon his own miscon-
duct is evidenced by the numerous affidavits of laymen
who testify to his good character and reputation, some
of which appear almost fanatical in their approach.
Not until the last day of the hearing before the referee,
and after many opportunities to do so, did respondent
ever acknowledge any wrongdoing on his part or ex-
press any regret therefor. The record shows that he
has no regrets for what he has done, except when the
exigencies of litigation require, and is willing to condone
his acts by false countercharges against others. His at-
titude is one of defiance rather than submission to the
final judgment of this court. He has chosen to flaunt
his suspension and to demonstrate contempt for other
lawyers and the courts of which he is an officer. He has
shown that previous proceedings against him have been
ineffective as corrective measures. It cannot be over-
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looked that this is the third time that respondent has
been called upon to answer as to his conduct before this
court. We submit that the evidence shows respondent
has no regard for the ethics of the legal profession and
if he is reinstated we have no reasonable assurance that
he would conduct himself any differently than he has in
the past.

A primary question for determination on an applica-
tion for reinstatement to the bar of one suspended from
active practice under a suspension order such as we
have here is the present fitness of the applicant to again
exercise the privileges and functions of an attorney, as
an officer of the court and confidential adviser in the
affairs of others entrusted to his care and keeping, in
view of his previous conduct, the discipline imposed,
and any reformation of character wrought thereby, or
otherwise, as shown by his more recent conduct. Re-
spondent’s previous conception of the serious nature of
his acts and, what is more important, his subsequent
conduct and attitude toward the courts and the practice
of law do not appear to have undergone any change. He
must affirmatively demonstrate his reformation. Law-
yers are regarded as officers of the court. A lawyer
has an obligation to uphold the integrity and dignity of
the courts. He has a responsibility to the public to as-
sist in bringing about the proper administration of jus-
tice. It is of utmost importance that the honor and in-
tegrity of the legal profession should be preserved and
that its members be without reproach. The malpractice
of one reflects dishonor not only upon the legal profes-
sion but upon the courts themselves, and creates among
the people a distrust of the courts and the bar. One
proven to have violated these conditions of good be-
havior and professional integrity, in applymg for rein-
statement, has the burden of overcoming by persuasive
evidence the former judgment of his disqualification.
In re Stump, 272 Ky. 593, 114 S. W. 2d 1094; In re Smith,
220 Minn. 197, 19 N. W. 2d 324; In re Egan, 52 S. D.
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394, 218 N. W. 1. There is nothing in this record tend-
ing to show an appreciation by the respondent of the
serious nature of his misconduct, or any acknowledg-
ment of error, except in the one instance when ‘it ap-
peared necessary for the success of his case. We can-
not in good conscience certify to the bench and bar and to
the public generally that respondent has shown himself
worthy of reinstatement.

The application for reinstatement is denied and, pur-
suant to the terms of the order of suspension, respond-
ent is disbarred and his name ordered stricken from
the roll of attorneys in this state.

REINSTATEMENT DENIED.
RESPONDENT DISBARRED.

BROWER, J., concurring in part and dissenting in part.

I must respectfully dissent from the opinion of the
court herein though I agree in the result as applied
to the respondent.

The record shows that the respondent during the peri-
od of suspension drew a will. He was first consulted
at his office by a nephew of the deceased husband of the
testatrix concerning its execution. The testatrix had
been his former client. He went to her home and con-
sulted her in the presence of relatives in regard to the
will’s contents. He made notes there and took them to
his office. Thereafter he drew the will, procured the
witnesses, and attended to its execution. Respondent
claims it was largely copied from a previous will which
is not in the record. In any event a new will, which
because of her husband’s death was a different will, was
drawn by him. Respondent also drew, attended to its
execution, and took the acknowledgment on a power
of attorney for this same lady after consultation with
her and her relatives. It was written on a blank form
but it was necessary to set out, prescribe, and delineate
the power conferred. The drawing of a will has been
held by the cases cited in the court’s opinion and by
the referee in his report as practicing law. Under the
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circumstances the drawing of the power of attorney was
likewise practicing law. It is true that these instruments
were only two in number, but the court in its opinion
ordering the suspension particularly provided in State
ex rel. Nebraska State Bar Assn. v. Butterfield, 169
Neb. 119, 98 N. W. 2d 714, as follows: “However, if he
fails within a reasonable time to make such showing or
fails to strictly comply with this order of suspension,
then his suspension shall become permanent and an order
of disbarment will necessarily follow.” Respondent con-
tends he did not charge for the services and that they
were isolated incidents which the court should overlook.
The charging of fees is not essential to the practice of
law as shown in the court’s opinion. It seems apparent
that he sought to perform legal services for these clients
whom he considered valuable clients and whose work he
desired to do in the future. Under these circumstances
he was consciously practicing law and his showing, even
considering these cases alone, did not show strict com-
pliance with the court’s order. If more is necessary his
general attitude as set out in the court’s opinion, and
which it is unnecessary for me to again detail here,
shows that he has no conception of his own wrongdoing
and blames his plight on others whom he states have
sought to injure him but without having any tangible
reasons therefor. He has not met the burden of proof
required of him to show that he is entitled to reinstate-
ment. I concur with the court in its refusal to reinstate
the respondent and in ordering him disbarred.

In my own opinion this was about all that was neces-
sary to decide in this matter. Generally speaking, I feel
the court should restrict its opinion to the matters neces-
sary to decide the case at hand and that such a rule is
very salutory and is appropriate here.

I cannot agree with the opinion of the court holding
that a suspended lawyer may not do those things which
might properly be performed by persons not admitted
to the bar. No authorities are cited which sustain this
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proposition. The referee in his report could find none.

The court’s opinion cites In re Oliver, 97 Utah 1, 89
P. 2d 229, and State ex rel. The Florida Bar v. Evans
(Fla.), 109 So. 2d 881, on the proposition that a sus-
pended lawyer is still a lawyer. It then states that a
suspended lawyer is still obligated to comply with the
canons of the profession. It does not necessarily follow
of course that the suspended lawyer could not do that
which a layman, broker, real estate agent, tax account-
ant, abstracter, or notary could lawfully do. The first
of these cases merely holds that immoral acts in pri-
vate life which would have barred admission might be
considered on a question of reinstatement. The second
of the cases holds that under Florida practice a sus-
pended attorney at the end of the period of suspension
might resume practice without doing anything.

The majority opinion concedes that a definition of the
term “practicing law” involves great difficulty. It im-
plies that the preparation of deeds, mortgages, releases,
and income tax returns may be performed by persons
not admitted to the bar. An examination of the authori-
ties in the note cited by the referee in 53 A. L. R. 2d
788, as well as the previous notes therein mentioned,
111 A. L. R. 19, 125 A. L. R. 1173, and 151 A. L. R. 781,
would indicate that in many instances real estate agents,
brokers, managers, or accountants, and, in some in-
stances, even laymen, could properly prepare them.

The court held that because these acts are also a
proper part of the practice of law, they cannot be per-
formed in any other capacity by a suspended lawyer
if he is ever to be reinstated.

In some instances one’s law practice is his principal
occupation and the other occupations are but incidents
to it. In others the occupation of a broker, land agent,
and income tax accountant constitute the major portion
of one’s business. I cannot believe that one must de-
sist from vital matters in such other occupations in
which he is engaged to permit hope of reinstatement,
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and that he must seek an entirely different avocation and
permit his established business in other lines to deterio-
rate also.

It would appear these rules need not have been
adopted to decide this case and that they have only pros-
pective value. That being true, they should, if neces-
sary, have been either promulgated in proper rules of
the court or Canons of Professional Ethics or the court
should have awaited cases where their application be-
came necessary and when others interested beside the
respondent could be heard.

YEAGER, J., dissenting.

I think I am no less jealous of the integrity, learning
in the law, and the ethical standards which should ob-
tain and be maintained by the individual members and
by the bar as a whole than those who joined in the
majority opinion in this proceeding.

I think also that I am as zealous as these in my desire
to protect the profession and the public from admission
of those who are not clothed with the high standards
which have been traditional from the beginning in this
jurisdiction, and my desire for the dismissal or discipline
of any and all of those who have become violators of
these standards and this tradition.

In arriving at a conclusion as to whether or not a
member of the bar has acquitted himself in conformity
generally with his duties and obligations or as applied
to a situation such as the present inquiry whether or
not he has transgressed and continues to transgress his
professional obligations, I commit myself to the unalter-
able view that where there has been, as here, transgres-
sion and suspension with a declaration of the right to
restoration in due time on conditions prescribed, with
which conditions there has been a compliance by the
party, restoration should be allowed in the absence of
a showing of overt significance that there is or has been
during the period of suspension demonstration that the
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right of the party to return to the practice of his pro-
fession should not be restored.

By a showing of overt significance I mean statements
of fact evidentiary in and of themselves or statement of
charges sustained by some character of evidence, as
distinguished from mere generalizations, hearsay, and
personal unsupported beliefs.

The record in the present proceeding discloses that the
respondent in response to the requirements of the order
of suspension made application for reinstatement sup-
ported by a showing that he was entitled thereto. It
cannot be well said that on its face this showing was
not in all respects sufficient.

After this showing was made protests were filed in
resistance to his application. These protests were for
the most part generalities, opinions based upon hearsay,
even in large part without a disclosure of the source of
the hearsay, and personal unsupported beliefs. This
portion of the protests, in the terms I have used, was
without any overt significance.

If this portion had been disregarded by this court it
would be of no consequence here. The majority opinion
however makes it clear that it had a substantial if not a
major influence upon the decision which was rendered.

T assert that it was entitled to no consideration what-
ever. Its consideration was violative of one of the para-
mount and basic principles of American jurisprudence.
That principle is that evidence such as this, if it may
indeed be regarded as evidence, is not acceptable as
proof of wrongdoing.

It is quite true that this action is sui generis and is
neither civil nor criminal in a true sense, but in it the
respondent is charged as a wrongdoer. I doubt if any-
one to whom this is a matter of concern would contend
for a moment that the respondent was not entitled to
reinstatement without the charges made being sustained
by evidence of probative value. See, State v. Fisher,
103 Neb. 736, 174 N. W. 320; State ex rel. Nebraska State
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Bar Assn. v. Price, 144 Neb. 942, 13 N. W. 2d 714; State
ex rel. Nebraska State Bar Assn. v. Gudmundsen, 145
Neb. 324, 16 N. W. 2d 474; State ex rel. Nebraska State
Bar Assn. v. Pinkett, 157 Neb. 509, 60 N. W. 24 641; State
ex rel. Nebraska State Bar Assn. v. Richards, 165 Neb.
80, 84 N. W. 24 136.

There are but four incidents or types of incident rela-
tive to practice of law during the period of suspension.
Three of these will be discussed as one. In these are
included the drafting of deeds, mortgages, releases of
mortgages, drawing contracts, making out income tax
returns, and drawing a power of attorney. There can
be no doubt about his doing these things. Of course
he did.

It does not follow however that when he did so he
was engaged in the practice of law. While it is true
that these things bear a close relationship to the prac-
tice of law, each and all of them may be done without
engagement in the practice of law, even though done
by one learned in the profession. The only evidence in
this record in these areas is that he did these things
but there is nothing to contradict his evidence that in
doing so he did not engage in the practice of law, except
a suspicion that he was not telling the truth.

As to the matter of the will the evidentiary situation
is the same as it is with the incidents involved in the
other areas including the declaration by the respondent
that he did not under the circumstances engage in the
practice of law. Without going into detail, the effect of
the evidence of the respondent is that he prepared the
will under the direction of the maker. There is no
denial of this. The majority opinion points out that the
drafting and supervision of a will constitutes the prac-
tice of law. The evidence does show making but not
supervision. The evidence indicates that the supervision
was that of the maker pursuant to the provisions of
another will which had been drafted and supervised, it
is true, by the respondent but while he was in good
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standing as a member of the bar. By the measure de-
clared in the majority opinion this was not practicing
law and the charge, like the others mentioned, is sup-
ported only by suspicion.

There is no clear line as to what may and what may
not be declared the practice of law in the making of
wills. This being true it ought not to be said on this
record that what he did was practicing law and on that
account he had forfeited his right to a restoration of his
license to practice law.

In the record is evidence of incidents of display of
temperament, anger, disappointment, and resentment,
which represented in some measure a contemptuous at-
titude on the part of respondent, but I am constrained to
conclude that this was not sufficient upon which to base
a refusal of this court to restore his license to practice
law.

Stvmons, C. J., concurring in dissent.

I concur in Judge Yeager’s dissent. I desire to add a
bit thereto.

In connection with Judge Yeager’s discussion of the
evidence, I desire to direct attention to the standard of
quality of evidence which we have stated is applicable
in this type of case. It is: “The findings to sustain dis-
barment must be sustained by a higher degree of proof
than that required in civil actions, yet falling short of
the proof required to sustain a conviction in a criminal
action.” State ex rel. Nebraska State Bar Assn. v.
Richards, 165 Neb. 80, 84 N. W. 2d 136.

It now appears that when the respondent was sus-
pended we left him with a sword of Damocles hanging
over his head in that we deprived him of all the rights
of a lawyer while suspended but now hold him subject
to all the standards of a lawyer during that period.

A suspended lawyer has to live and do and earn. Re-
spondent is now being disbarred for doing those things
which it is common knowledge are done by laymen
without citations for contempt for practicing law. He
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should not be held to have forfeited being restored to
the status of a lawyer because of it.

BARBARA ANN BLAND, ADMINISTRATRIX OF THE ESTATE OF
AusTIN L. BLAND, DECEASED, APPELLANT, V. MARrcus D.

Fox ET AL., APPELLEES.
111 N. W. 2d 537

Filed November 10, 1961. No. 34961.

1. Municipal Corporations. When used as a measurement of dis-
tance, and nothing appears to the contrary, the commonly ac-
cepted meaning of a block is 300 feet.

2. Trial. A motion for a directed verdict must, for the purpose of
a decision thereon, be treated as an admission of the truth of
all material and relevant evidence submitted on behalf of the
party against whom the motion is directed, and said party is
entitled to have every controverted fact resolved in his favor,
and to have the benefit of every inference that can reasonably
be deduced from the facts in evidence.

3. Automobiles: Negligence. A violation of statutes regulating
the use and operation of motor vehicles upon the highways is
not negligence per se, but evidence of negligence which may be
taken into consideration with all the other facts and circum-
stances in determining whether or not negligence is established
thereby.

4. Evidence. Direct evidence is evidence which if believed proves
the existence of the fact in issue without any inference or pre-
sumption; while circumstantial evidence is evidence which, with-
out going directly to prove the existence of a fact, gives rise
to a logical inference that such fact does exist.

Admission of facts by a defendant tending to estab-
lish a civil liability is generally considered direct and not cir-
cumstantial evidence.

6. Witnesses: Evidence. As a general rule a party calling a wit-
ness vouches for his credibility and is ordinarily bound by any
evidence he gives which is not contradicted or shown to be un-
reliable. In other words, a party who offers the evidence of
a witness cannot subsequently object that it should not have
been received or that it is insufficient to sustain a judgment
based thereon. But a party calling a witness is not necessarily
bound by his testimony. This is true where the testimony is
contradicted, either expressly or by inference, by evidence
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that would justify the trier of facts in arriving at a different
conclusion.

7. Trial. In an action wherein there is any evidence which will
support a finding for a party having the burden of proof, the
trial court cannot disregard it and direct a verdict against him.

8. Trial: Appeal and Error. When on direct examination an objec-
tion to a question is interposed by the adverse party and sus-
tained, there must be an offer of proof of the facts sought to be
put in evidence by the question in order to present the ruling
to this court for review.

APPEAL from the district court for Red Willow County:
Victor WESTERMARK, JUDGE. Reversed and remanded.

Charles M. Bosley and Robert C. Bosley, for appellant.
Russell & Colfer, for appellees.

Heard before .Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BROWER, JJ.

SmvmMons, C. J.

This is a damage action for wrongful death arising as a
result of a collision between a car driven by one Austin L.
Bland and a semitrailer truck owned by the two defend-
ants and driven by the defendant, Marcus D. Fox, here-
inafter referred to as defendant Fox. Bland was killed
instantly. Defendant Fox was injured and taken to the
hospital where he made two statements to officials to
which we will refer later.

The accident occurred on a paved two-lane highway
some 414 miles west of McCook.

Issues were made and trial had. At the close of evi-
dence for the plaintiff in chief, the trial court on motion
directed a verdict for the defendants. Plaintiff appealed.
We reverse the judgment of the trial court and remand
the cause for a new {trial

The issues of negligence upon which the case was
tried involved allegations that defendant Fox failed to
keep a proper lookout; failed to have his vehicle under
proper control; failed to stop in time to avoid the col-
lision; drove on to the north side of the highway im-
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mediately prior to the collision; and failed upon meet-
ing Bland to keep the vehicle to the right of the center
of the highway and drove on to the north side of the
highway just prior to the collision. These allegations
must be read in the light of the undisputed fact that the
Bland car was traveling west and the defendants’ ve-
hicle traveling east.

Before we discuss the facts, it becomes necessary to
state some applicable rules of law.

Witnesses used the terms “block” and ‘“blocks” as
descriptive of distances. The rule is: “When used as
a measurement of distance, and nothing appears to the
contrary, the commonly accepted meaning of a block is
300 feet.” Gorman v. Dalgas, 151 Neb. 1, 36 N. W. 2d
561, followed in Wolfe v. Mendel, 165 Neb. 16, 84 N.
W. 2d 109. In view of the limited distances involved,
we state the evidence of distance in terms of feet under
the above rule.

We restate the established rule: ‘“A motion for a di-
rected verdict must, for the purpose of a decision there-
on, be treated as an admission of the truth of all ma-
terial and relevant evidence submitted on behalf of the
party against whom the motion is directed, and said
party is entitled to have every controverted fact re-
solved in his favor, and to have the benefit of every
inference that can reasonably be deduced from the facts
in evidence.” Wrona v. Schrawger, 171 Neb. 814, 108
~N.W. 2d 95.

Section 39-748, R. R. S. 1943, provides: “Drivers of
vehicles proceeding in opposite directions shall pass each
other to the right, each giving to the other at least one
half of the main traveled portion of the roadway as
nearly as possible.”

“‘A violation of statutes regulating the use and op-
eration of motor vehicles upon the highways is not neg-
ligence per se, but evidence of negligence which may
be taken into consideration with all the other facts and
circumstances in determining whether or not negligence
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is established thereby.’” Carter v. Chicago, B. & Q. R.
R. Co., 170 Neb. 438, 103 N. W. 2d 152.

The plaintiff contends that, under the above rule, the
evidence presented a jury question.

The defendants rely in large part upon two conten-
tions. First, that the evidence as to the accident is en-
tirely circumstantial and under the necessary require-
ments of the circumstantial evidence rule is insufficient
to present a jury question.

In 31 C. J. S., Evidence, § 2, p. 505, the rule is stated
as follows: “Direct evidence is evidence which if be-
lieved proves the existence of the fact in issue without
any inference or presumption; while circumstantial evi-
dence * * * is evidence which, without going directly
to prove the existence of a fact, gives rise to a logical
inference that such fact does exist. The distinction be-
tween these two classes of evidence is of little practical
value, especially in view of the obvious necessity that
all evidence be direct with respect to its own subject
matter, for the law will not permit the drawing of an
inference from a supposed fact of whose existence there
ijs no direct proof.”

In 20 Am. Jur., Evidence, § 4, p. 35, the rule is stated
as follows: “Other terms used to designate different
forms of evidence are ‘direct’ and ‘circumstantial,” direct
evidence being that which proves the fact in dispute
directly, and circumstantial evidence being that which
relates to a series of facts other than the fact in issue,
which series of facts has been found, by reason of ex-
perience, to be so associated with the fact in issue that,
in relation of cause and effect, they lead to a satisfactory
conclusion.”

The Supreme Court of Missouri in State v. Famber,
358 Mo. 288, 214 S. W. 2d 40, states the rule as follows:
“Direct evidence is said to be ‘evidence which if believed
proves the existence of the fact in issue without infer-
ence or presumption; while circumstantial evidence is
evidence which, without going directly to prove the ex-
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istence of a fact, gives rise to a logical inference that
such fact does exist.” And it is also said that direct
evidence is that coming from an ‘eye witness’; or one
who speaks directly ‘of his own knowledge’ on the main
or ultimate fact to be proven; or who ‘saw or heard’
the factual matters concerning which he testifies.”

We held in Fisher v. State, 154 Neb. 166, 47 N. W.
2d 349, that: “Admission of defendant of facts tending
to establish a criminal charge against him is generally
considered direct and not circumstantial evidence.”
Quite properly the above rule would apply to admissions
of a defendant of facts tending to establish civil liability
for negligence. We so hold. The above rule applies to
the evidence offered by the plaintiff as to statements
made by defendant Fox while at the hospital after the
accident.

It becomes apparent, as will be developed later, that
a large part of the evidence offered by plaintiff was direct
evidence instead of circumstantial evidence.

Defendants make another contention which requires
attention. Conceding that the statements made by the
defendant Fox came “from the lips of the only living
eye witness” it is argued that the plaintiff is bound by
that testimony and “dispels the effect of plaintiff’s wholly
circumstantial evidence which suggests inferences not
sufficient in themselves to establish any negligence on
the part of” defendant Fox.

In Davis v. Dennert, 162 Neb. 65, 75 N. W. 2d 112,
we examined our decisions and restated this rule: “As
a general rule a party calling a witness vouches for his
credibility and is ordinarily bound by any evidence he
gives which is not contradicted or shown to be unre-
liable. In other words, a party who offers the evidence
of a witness cannot subsequently object that it should
not have been received or that it is insufficient to sustain
a judgment based thereon. But a party calling a witness
is not necessarily bound by his testimony. This is true
where the testimony is contradicted, either expressly or
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by inference, by evidence that would justify the trier
of facts in arriving at a different conclusion.”

The difficulty with defendants’ contention, however,
is that plaintiff did not offer the defendant Fox as a
witness. Fox did not testify. His credibility was not
put in question as a witness. The rule above stated
would prevent the plaintiff challenging the credibility
of the highway patrolman and the county attorney.
Plaintiff vouched for their credibility as to what Fox
told them. Plaintiff did not vouch for the credibility
of Fox or the truth of what he said.

In Dryer v. Malm, 163 Neb. 72, 77 N. W. 2d 804, we
restated this rule: “In an action wherein there is any
evidence which will support a finding for a party having
the burden of proof, the trial court cannot disregard
it and direct a verdict against him.”

We now review the evidence of the plaintiff in the light
of the above rules and state conclusions which we think
a jury could reasonably have reached.

The accident happened about 8 p.m., November 14,
1959. The pavement was clear. The weather was
cloudy. It was cold and a wind was blowing.

As heretofore stated, the Bland car was proceeding
west, he being alone in the car. The defendants’ truck
was going east with the driver alone in the cab.

There was one eyewitness who testified to the move-
ments of the Bland car up to a few moments before the
impact. Bland was driving west on the north side of
the highway with his lights on and at a speed of 40 or
45 miles an hour. A witness, Mr. Guzman, was pro-
ceeding west following the Bland car at a distance of
about 600 feet. During the distance from McCook and
before the accident, three cars from the west going east
passed the Bland and Guzman cars. Guzman would
lose sight of the Bland car when his courtesy dim lights
were on and regain sight of the Bland car when he re-
stored his driving lights. Guzman testified that Bland
was driving on the “right-hand side.” Guzman dimmed
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his lights when the last car went by and when he re-
stored them he saw a roll of smoke like steam and dust
and then discovered that the accident had happened.
Guzman dimmed his lights about 300 to 450 feet east of a
turnoff to a farm. The cars came to rest across the road
and slightly west of this turnoff. A map in evidence
shows the distance to be about a road’s width west of
the turnoff to the farm where the cars came to rest.
Guzman said that he met an eastbound car a little be-
fore he came to a sort of “S” curve in the highway. This
“S” curve in the highway would turn a westbound car
following the contour of the road slightly south of west.
It is a matter of common knowledge that the main beam
of headlights follows the direction of a car. So, at that
point for two reasons Guzman could have momentarily
lost sight of the Bland car.

Now then, what happened to the Bland car in the in-
terval between the time Guzman momentarily lost sight
of it and of equal importance what happened to the de-
fendants’ truck?

There is direct evidence that a car coming east passed
the Bland car before the accident. That car is shown
to have been on its own or south side of the highway.
The distances testified to by Guzman would put the
Bland car at about the point this eastbound car passed
near the eastbound truck of defendants. The jury could
have concluded that the Bland car was on the north or
its own side of the highway at that time.

There is other direct testimony, under the above au-
thorities, of the movements made by the Bland car and
defendants’ truck during the period that Guzman did
not observe the Bland car. There is evidence of admis-
sions made by defendant Fox of facts and circumstances.

Defendant Fox was injured but it does not appear that
his injuries were serious. The first interview was had
at the hospital with a highway patrolman some 30 to
45 minutes after Fox had left the scene of the accident.
The patrolman testified from memory and related Fox’s
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statement as follows. Fox said he saw only one car
approaching him, although at that time, there were the
Bland and Guzman cars approaching him. Neither did
Fox see the three cars that Guzman testified passed him
(Guzman) going east. Fox told the patrolman that the
car he was meeting “was in his lane and seemed to be
going to make a turn into a driveway.” So Fox pulled
“to the left” to give the car more room “and then the
car, instead of turning, swerved back over into the north
lane again,” and the collision occurred. Here Fox puts
himself at least turning toward the north lane and puts
the Bland car in “the north lane” before the collision.

The second statement of defendant Fox was made in a
conversation with the county attorney and others, al-
though testified to only by the county attorney. This
conversation took place at the hospital about 2 hours
after the accident.

Defendant Fox said that he observed a car coming
toward him from the east and when “some distance from
him, it crossed into his lane of traffic.” He further said
that “the left wheels of the car went onto the south
shoulder of the highway.” This occurred east of the
driveway to the south but how far east is not shown.
Fox said he “thought that the car was going to turn onto
this driveway,” so he turned his- truck slightly to the
north and then the car turned “towards the northwest”
and the car and truck collided. The jury could rationally
have found that this movement of the Bland car could
reasonably have occurred where Bland swung into and
out of the “S” curve as he approached the graveled
highway. Fox, in this interview, said, “he did not, to
his knowledge, cross the centerline of the highway into
the northbound lane until after the two vehicles came
in contact.”

The Bland car came to rest headed north, slightly west,
with its rear over 7 feet off the pavement.

The Fox tractor was off the pavement headed north-
east with the trailer on the pavement headed northeast.
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The right rear wheels of the trailer were across the cen-
terline of the pavement.

There were skid marks for a short distance behind
the trailer made by the Fox vehicle although their length
and what wheels made them does not appear. They are
mostly north of the centerline of the highway.

The pictures taken of the wreckage indicate that the
Bland car was struck on the left side and was literally
smashed. They also indicate that the main blow to the
tractor was on its left front fender, wheel, and mecha-
nism in that area.

What evidence there is of debris on the highway
shows it all to be north of the centerline of the highway.
There is no evidence of gouging of the pavement or
shoulder by movement of either of the two vehicles.
Neither is there evidence of either driver slackening
speed or using brakes save that indicated by the sketchy
evidence as to the skid marks.

Such is the evidence which the trial court held in-
sufficient to submit the issue of negligence to the jury.

Under section 39-748, R. R. S. 1943, and the authorities
heretofore cited, and without examining into the other
allegations of negligence, we conclude that there is suf-
ficient evidence to take the issue of negligence in driv-
ing on the wrong side of the highway to the jury.

There is one further matter to be determined. Plain-
tiff offered in evidence the testimony of an expert wit-
ness and undertook to have him testify, as stated in
her brief, “for the purpose of interpreting the effects
of the forces and stresses to the metals of the vehicles
by the impact, to determine from photographs admitted
in evidence, the witness’ personal examination of the
vehicles after the collision, his examination of the high-
way at the scene, and the location where the vehicles
came to rest, for the purpose of determining, if possbile
from this testimony, the location on the highway of the
vehicles at the point of impact, the manner of their com-
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ing together, and the distance and route they traveled
after impact.”

The trial court excluded the proposed evidence. Plain-
tiff made no offer of proof. Error is assigned here. The
rule is: “When on direct examination an objection to
a question is interposed by the adverse party and sus-
tained, there must be an offer of proof of the facts sought
to be put in evidence by the question in order to present
the ruling to this court for review.” Parker v. State,
164 Neb. 614, 83 N. W. 2d 347.

The matter of error assigned is accordingly not here
for review.

The judgment of the trial court is reversed and the
cause remanded for a new trial.

REVERSED AND REMANDED.

DOROTHY ATTEBERY, APPELLANT, V. VIRGIL ATTEBERY,

APPELLEE.
111 N. W. 24 553

Filed November 10, 1961. No. 35017.

Divorce. A husband who waits for more than 20 years after a
decree of divorce is obtained by his wife against him with timely
knowledge of the proceeding in which it was entered, during
which time his wife after waiting 8 years is remarried, and the
husband leaves his children of tender years to be, in part, cared
for and nurtured till maturity by the divorced wife and her
second husband, and who himself during that time remarries,
is guilty of laches and comes into court with unclean hands and
is estopped to question the validity of the decree.

ArpeEaL from the district court for Lincoln County:
Isaac J. NisLEY, JUDGE. Reversed and remanded with
directions.

Maupin, Dent, Kay & Satterfield, Thomas O. David,
and James J. Duggan, for appellant.

Sam S. Diedrichs, for appellee.
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Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BROWER, JJ.

BROWER, J.

The present proceeding was brought by Virgil Atte-
bery, defendant and appellee herein, to set aside a de-
cree of divorce obtained by the plaintiff and appellant
Dorothy Attebery, whose name is now Dorothy Hulett,
in the district court for Lincoln County, Nebraska, on
August 15, 1935. The defendant’s petition to vacate was
filed in the original action May 8, 1959. The grounds
urged to set aside the decree were that the only allega-
tion of the original petition for divorce given as grounds
for divorce was that the defendant, after a plea of guilty
to the crime of jail breaking, was sentenced to the State
Reformatory for Men at Lincoln, Nebraska, for the term
of 1 to 2 years. At the time of the divorce action and
at all other times the statutes of Nebraska required a
minimum sentence of 3 years in the state reformatory
or penitentiary as grounds for divorce; that no other
ground was set out either in the petition or decree;
and that the action of the court in granting the divorce
was null and void from its inception because no ground
for divorce authorized by the statute was stated.

Plaintiff filed an answer which contained a general
denial and also alleged that the defendant was estopped
to deny the validity of the divorce decree because of
his acceptance of the benefits thereof by his subsequent
marriage; and that he was guilty of laches in waiting
more than 20 years before instituting proceedings at-
tacking the validity thereof. It contained other alle-
gations which in view of our decision will be unneces-
sary to discuss. The reply was a general denial.

The transcript shows the allegations of the plaintiff’s
original petition and findings in the decree of 1935 were
as alleged in the defendant’s petition to vacate. An ab-
solute divorce was granted with provision for defend-
ant to pay $20 a month child support. The defendant
Virgil Attebery was personally served with a summons
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in Lancaster County, Nebraska, on July 9, 1935, which
summons was endorsed “Absolute Divorce and Equit-
able Relief.”

The evidence at the trial was brief. Defendant who
was present at the trial was first called. He stated he
was married after the divorce on December 27, 1946, at
Greenville, Georgia; and that he returned to Nebraska
in 1951 for a short time and then in 1953 to stay. No
issue was born of the marriage.

Plaintiff’s deposition taken before trial was then read
in evidence. She testified she had resided continu-
ously in California since early in 1937. She married
her present husband Duard W. Hulett on December
18, 1938. The two children of her marriage with de-
fendant lived with her and her second husband until
their maturity. Both children attended high school
and thereafter went to college, the son for 5 years and the
daughter for 2 years. Their maintenance and educa-
tion had been paid for by her second husband. The
defendant had paid nothing for the support of the chil-
dren or herself except a gift of one dollar to the chil-
dren occasionally on their birthday. She had received
nothing from the court. When the daughter was 18
years of age she had asked for financial assistance from
defendant for an operation for the daughter and likewise
on one occasion for shoes for the son, but defendant
did not comply.

After the deposition was read the defendant testified in
rebuttal that at certain periods after the divorce and
prior to plaintiff’s remarriage, he and plaintiff had lived
together as husband and wife; that on those occasions
he had rendered financial assistance; that he gave her
money “right along”; and that he had contributed to the
children. At one period he sent $5 a week to the
daughter for ballet lessons; that he always sent the
daughter $25 per month; and that if she had saved her
money she could have paid for her operation. He also
sent the boy $50 per month while he was in San Diego
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over an undisclosed period of time.

The trial court held for defendant that the decree of
divorce was void ab initio and entered an order setting
.it aside,

Plaintiff’s motion for new trial was overruled. She
then brought the matter to this court on appeal.

Plaintiff assigns as error that the order vacating the
decree is not sustained by the evidence and is contrary
to law; and that the court below erred in not finding
the defendant estopped by virtue of the acceptance of
the benefits of the decree by remarriage, and in not
finding him guilty of laches in waiting 23 years before
instituting proceedings to set aside the decree. Other
assignments of error are made which are not necessary
to discuss.

We sustain the assignments as to those errors
mentioned.

The only conflict in the evidence is in regard to the
extent of the payments of defendant made to the plain-
tiff and the children. It is to be observed that in the
defendant’s testimony the time and method of payments
alleged to have been made to the wife are not disclosed.
Also the length of the periods over which he contributed
to the children are not given, and it would appear that
the payments to them must have been made when they
were at least approaching maturity.

Much space is given in the briefs filed as to whether
the divorce decree was void or voidable. We do not
feel this is necessary for the court to decide. It seems
that the disposition of the matter in controversy turns
on the question of whether the defendant under the
admitted facts is in position to maintain the proceeding
or whether he is barred by estoppel and laches under
the circumstances from attacking the decree in either
event.

The general rule with regard to estoppel as applied
to the present proceeding is set forth in 17 Am. Jur,,
Divorce and Separation, § 516, p. 612, as follows: “One
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seeking relief from a divorce decree may, by reason
of his conduct subsequent to the rendition of the decree,
be estopped from attacking it. Thus, one cannot be re-
lieved from a judgment of divorce after using the privi-
leges which it confers; in other words, one cannot ac-
cept benefits of a decree and not be bound by its burdens.
* * * Generally, it is held that if one against whom a
divorce decree has been granted remarries, he or she is
thereafter estopped to assail the validity of the divorce,
but even this rule may be subject to exception, as in a
case where it appears that the divorce was obtained by
a fraud upon the court and with the purpose to keep the
defendant in the divorce action uninformed as to the
suit and the granting of a decree.”

Also the party against whom the divorce is obtained
may be barred if he delays proceedings to assail the
decree after he has knowledge thereof and allows the
other party to remarry and involve innocent persons.
These rules are set out in 17 Am. Jur., Divorce and
Separation, § 517, p. 613, as follows: “Notwithstanding
the existence of the power to vacate a decree after the
marriage of the plaintiff, it has been said that there is a
manifest reluctance to do so and that the power should
be exercised with great caution. This does not mean
that the granting of relief is entirely within the uncon-
trolled discretion of the trial court, but it does mean
that the court will scrutinize the case carefully to de-
termine whether laches affects the right to relief, and
that the petitioner is required to show that he is acting
from good motives, and not from any expected personal
advantage, and that he must establish the grounds for
setting aside the default decree ‘by the clearest and
most satisfactory evidence’ On the other hand, the
conduct of the second spouse may be such that she or he
is not entitled to any consideration in determining
whether to vacate or set aside the divorce decree, as
where the second wife lived with the husband before he
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obtained a divorce, or knew of the important facts be-
fore marrying him.”

i There are not many Nebraska cases brought long
after decree seeking to set aside a divorce. Most of
them are proceedings either to vacate or modify them
within term as was done hitherto or within the 6-month
period now provided before the divorce becomes final
under section 42-340, R. R. S. 1943. Some of them are
matters that have proceeded under sections 25-2001 to
25-2009, R. R. S. 1943, to vacate or modify judgments
at a subsequent term. Many of the cases are not appli-
cable here.

However, this court has held that independently of all
of these methods of attacking a decree of divorce the
courts of general jurisdiction in this state have power
in an appropriate case to open up such judgments.
Smithson v. Smithson, 37 Neb. 535, 56 N. W. 300, 40
Am. S. R. 504; Wisdom v. Wisdom, 24 Neb. 551, 39 N.
W. 594, 8 Am. S. R. 215, the latter case cited and ap-
proved in Shinn v. Shinn, 148 Neb. 832, 29 N. W. 2d
629, 174 A. L. R. 510.

In Wisdom v. Wisdom, supra, our court held that a
divorce decree could under the circumstances described
therein be set aside. The cited case was tried on de-
murrer. The facts stated in the petition are set out in
detail in the report. They are such that any court of
equity would heed. They recite a case of gross fraud;
fraud in deserting an incompetent wife and running
away with a neighboring woman with whom the de-
fendant became enamoured and had illicit relations.
They came to this state and each secured a divorce on
false and fraudulent averments and evidence, and after
the second divorce were immediately married, leaving
the innocent and incompetent first wife and children
without support. The facts in the cited case are only
briefly outlined here. They are mentioned so that the
import of the remarks of the court towards the close
of the opinion may be better understood. The court
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there said: “We are not unmindful of the fact that
courts will always hesitate to set aside a decree of di-
vorce, and especially so where a second marriage has
intervened, under which children have been begotten,
or rights may have become vested, but it is equally true
that cases have arisen, even under the circumstances
named, where courts have not refused to set aside de-
crees of divorce.

“We are not embarrassed by these conditions in this
case, for there are no children by the second marriage,
and if the allegations of the petition are true, which
must be assumed, Mrs. Knox is in no sense an innocent
party and can claim no rights as such.”

The case of In re Estate of Nelson, 81 Neb. 363, 115
N. W. 1087, involved a claim for widow’s allowance made
in probate court by one claiming to be the surviving
spouse. A divorce decree from the claimant had pre-
viously been had by the decedent who had remarried
before death. Claimant contended the divorce was void
because the petition did not state facts sufficient to con-
stitute a cause of action and the decree was obtained by
fraud and collusion. The court held that the decree
was not void and that the petition was not a test of
jurisdiction. However, the following remarks of the
court in regard to the question of estoppel are quite per-
tinent: “The record shows that plaintiff appeared in
the divorce suit, filed her answer, and ratified the decree
entered by accepting the provision made for her there-
in. She subsequently acquiesced in that decree, and
permitted her former husband to marry another woman
on the strength of it. She never performed, or attempted
to perform, any marital duties after the entry of the
decree, and never asserted any claim that she was the
wife of Nelson until after his death, when she thought
she saw a chance to obtain another slice of his estate.
To permit her to come into court at this time and dis-
grace the memory of her former husband and fasten the
crime of bigamy upon an innocent woman, in order to
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entitle her to obtain a moiety of his estate, would be a
travesty upon justice; and, even if there were not ample
authority to sustain us, we would not hesitate to hold,
as a case of first impression, that plaintiff is estopped.”

There are very few other cases of our own court
touching the situation that we have here, but we are
favored by many from sister states and will discuss a
few of them.

Swift v. Swift, 239 Iowa 62, 29 N. W. 2d 535, is a case
where the wife procured the divorce. The court held
that the decree was void because the husband had not
been served with process before decree; that the hus-
band however knew of the decree within 15 days there-
after; that he knew his former wife was keeping com-
pany with and intended to marry a man whom she had
not met until after the divorce; and that he did nothing
for 6 months but after the marriage he then brought
action to set aside the decree. The Iowa court held that
the plaintiff was precluded by laches and estoppel and
lack of good faith from seeking annulment of the decree
for want of jurisdiction.

Packer v. Packer, 6 App. Div. 2d 464, 179 N. Y. Supp.
2d 801, was an action to vacate decree brought by the
wife where the husband secured a divorce in Virginia.
He never established a valid residence there of any kind
let alone sufficient duration to satisfy the divorce laws.
She was neither served nor did she appear. She later
knew of it and there was some evidence that she par-
ticipated in procuring it. Seven years later she remar-
ried and the husband remarried and had a child. The
syllabus, amply borne out by the opinion, states briefly:
“Mail order divorce obtained in foreign country does
not have even sufficient vitality to create an estoppel
against spouse who obtains it in an action to establish
marital status; but it may suffice to preclude spouse
from asserting a private claim or demand arising out of
marriage.

“Even if plaintiff had not participated in divorce ar-
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rangements, she would be precluded, by reason of her
subsequent marriage to another, from obtaining relief
sought in her action to have divorce decree declared void
and annul her subsequent marriage to another.”

In Patterson v. Patterson, 164 Kan. 501, 190 P. 2d 887,
the wife sought in 1947 to set aside a divorce obtained
by her husband in 1934. She had remarried twice there-
after. The court said: “* * * plaintiff has treated the
divorce decree which Leroy L. Patterson procured from
her March 30, 1934, as valid on at least three important
occasions. It is well settled that one who takes the
benefit of a decree of the court is estopped thereafter
from questioning its validity.”

The Supreme Court of Arizona in Green v. Green,
77 Ariz. 219, 269 P. 2d 718, in an action brought by the
party against whom the decree had been entered to set
it aside where the prevailing party had remarried, said:
“Clearly, under this finding, the court in fact had no
jurisdiction over the subject matter of the action and
as to an innocent party it would no doubt be set aside.
Under certain circumstances, however, the parties may
be estopped to question the validity of a judgment for
lack of jurisdiction. As applied to a divorce decree, the
general rule is that if one’s conduct has led to the ob-
taining of the decree, or if his conduct for any other
reason has been such as would make it inequitable to
allow him to deny the validity of the decree, the courts
will not listen to his pleas of invalidity. Restatement
of the Law, 1948 Supplement, Conflict of Laws, section
112, comment (c¢). Under such circumstances, equity
closes the door and refuses to disturb the situation thus
created. This is not the equivalent of allowing parties
to confer jurisdiction by consent; it is merely saying
the court refuses to grant relief to a guilty party.”

The following cases from the jurisdictions shown are
to the same effect but it will not be necessary to discuss
them at length. Wendell v. Wendell, 111 Cal. App. 2d
899, 245 P. 2d 342; Littlefield v. Littlefield, 199 Mo.
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App. 456, 203 S. W. 636; Joy v. Miles, 190 Miss. 255, 199
So. 771. Further discussion of authorities is needless.
Many other cases are gathered together in the analysis in
the note to Bussey v. Bussey, 95 N. H. 349, 64 A. 2d 4,
12 A. L. R. 2d 151. They are separately grouped in dif-
ferent numbered portions of the note as affected by
whether the party seeking to set aside the decree is
guilty of laches or is by his actions estopped, a great
many holding that under the facts of the particular case
the applicant is barred by reason of both.

It is worthy of note that no question of collusion, con-
cealment, or fraud of the plaintiff appears in this pro-
ceeding. The defendant was served with a summons
that was endorsed “Absolute Divorce and Equitable Re-
lief.” He had the usual time in which to answer and
the time allowed to him by our code in which to seek
reversal, vacation, or modification of the decree. He
chose to do nothing for over 20 years.

After waiting 3 years the plaintiff in this case remar-
ried. She has lived with her second husband ever since
December 1938. The defendant’s children given by the de-
cree to plaintiff have been nurtured and cared for by the
plaintiff and her second spouse from tender years to ma-
turity. They appear to have been supported at least
in part by the second husband, an innocent person in
all events. So now after 23 years this defendant, who
likewise has remarried, for the first time comes into
court and asks to have the decree of divorce entered in
1935 vacated and held for naught.

A husband who waits for more than 20 years after a
decree of divorce is obtained by his wife against him with
timely knowledge of the proceeding in which it was en-
tered, during which time his wife after waiting 3 years
is remarried, and the husband leaves his children of
tender years to be, in part, cared for and nurtured till
maturity by the divorced wife and her second husband,
and who himself during that time remarries, is guilty of
laches and comes into court with unclean hands and is
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estopped to question the validity of the decree These
are the only questions necessary for this court to decide.
The judgment of the trial court is reversed and the
cause is remanded with directions to set aside the order
vacating the decree of divorce and to reinstate the de-
cree at the defendant’s costs.
REVERSED AND REMANDED WITH DIRECTIONS.

Fay SmiITH & ASSOCIATES, INC., A CORPORATION, APPELLANT,
v. ConsuMERS Pusric POWER DISTRICT, A CORPORATION,

APPELLEE.
111 N. W. 2d 451

Filed November 10, 1961. No. 35034.

1. Trial: Judgments. In considering a motion for summary judg-
ment the court should view the evidence bearing on the ques-
tion of whether or not there is a genuine issue of material fact in
the light most favorable to the party against whom it is directed.

In order for the movant to obtain a summary

judgment it must be shown first, that there is no genuine issue

as to any material fact in the case and, second, that movant is
entitled to a judgment as a matter of law.

Summary judgment is éffective and serves a

separate useful purpose only when it can be used to pierce the

allegations of the pleadings and show conclusively that the con-
trolling facts are otherwise than as alleged.

The evidence offered on a motion for summary

Judgment is for the purpose of showing that no issue of fact

exists, not to try issues on pleadings, depositions, and affidavits

which constitute only a part of the evidence available on a trial
on the merits.

AppEAL from the district court for Lancaster County:
PauL W. WHITE, JUDGE. Reversed and remanded.

Cassem, Tierney, Adams & Henatsch, for appellant.
Healey, Wilson & Barlow, for appellee.

Heard before Srmmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BROWER, JJ.
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SPENCER, J.

This is an action at law wherein Fay Smith & Asso-
ciates, Inc., a corporation, is plaintiff and appellant, and
Consumers Public Power District, a corporation, is de-
fendant and appellee. The action was commenced in the
district court for Lancaster County. After some pre-
liminary proceedings on a petition and an amended peti-
tion over a period of more than 2 years, plaintiff filed
a second amended petition. Shortly thereafter, defend-
ant filed a motion for summary judgment, with a sup-
porting affidavit. No pleadings had been filed in the
case by the defendant other than motions. The depo-
sition of plaintiff’s president, which defendant had taken
over 2 years previously, was on file. The plaintiff filed
no affidavit, and the affidavit filed by the defendant
with its motion for summary judgment was restricted
to identifying and offering two letters between the par-
ties which were referred to in the deposition.

After argument, the motion for summary judgment
was sustained, and the plaintiff’s action dismissed. Plain-
tiff filed a motion for new trial which was overruled, and
the plaintiff perfected its appeal to this court.

Plaintiff assigns as error the sustaining of defendant’s
motion for summary judgment and the overruling of
plaintiff’s motion for new trial.

The motion for summary judgment was submitted
to the trial court on the deposition of the plaintiff’s presi-
dent; the second amended petition with attached ex-
hibits, consisting of an unsigned contract and a letter
from plaintiff’s president dated May 17, 1954; and two
letters, one from plaintiff’s president dated May 24,
1954, and the other from defendant’s general manager
dated June 4, 1954, both of which were supplied by the
affidavit of defendant’s general manager.

In Wolf v. Tastee Freez Corp., ante p. 430, 109 N. W.
2d 733, we said: “In considering a motion for summary
judgment the court should view the evidence in the
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light most favorable to the party against whom it is
directed.”

We now review the second amended petition, the
deposition, and the letters in the light of the above
rule, and state conclusions which we feel could rea-
sonably be drawn to sustain plaintiff’s claim. ¥

Plaintiff is a firm of consulting engineers. Plaintiff
and defendant were in the process of developing a con-
tract for architectural services in the construction of a
steam generating plant between Lincoln and Beatrice
when the Custer Public Power District sued to stop the
project. A contract satisfactory to both parties had been
developed but had not yet been signed. This contract
is attached to and made a part of plaintiff’s second
amended petition. Shortly after the suit was filed by
the Custer Public Power District, the plaintiff was ap-
proached by representatives of defendant about doing
preliminary work pending the litigation, which both
parties assumed would be terminated successfully al-
though there would be a delay of several months. In
response to these inquiries, the plaintiff offered to start
work immediately and tendered the services of plain-
tiff’s three executives for a nominal hourly charge for
the services to be rendered by them. Plaintiff alleges,
however, this charge was conditional and that if de-
fendant prevailed in the litigation and went ahead with
the project, the work done by its executives would then
be compensated on the basis set forth in the unsigned
contract, allowing credit for the amount paid. The de-
fendant accepted the proposal and plaintiff did the pre-
liminary work for which it was paid $12,854.17. Plain-
tiff alleges its proposal was made in its letter to the de-
fendant dated May 17, 1954, and amplified in its letter
of May 24, 1954; and that the defendant accepted the
offer in its letter of June 4, 1954,

The letter of May 17, 1954, to defendant is as follows:

“Enclosed herewith is an outline of recommended pro-
cedure in plant design.
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“You will note that the design consists of six phases,
three of which must be completed before actual equip-
ment specifications can be prepared. Upon completion
of the first three phases, decision on major equipment
components can be determined and when such deter-
mination is made, actual design can be undertaken.

“Due to recent developments in connection with pro-
viding additional capacity for your eastern division,
we wish to propose the following plan under which a
considerable portion of preliminary design work can
be completed.

“In the contract which has been developed covering
our services in connection with your proposed plant,
provision has been made for compensation of employees
of our organization, excepting Smith, Mann, and Lyle.
We propose to start work immediately on phases 1, 2, 3,
and 4 as contained in the enclosed design outline, under
identical terms of our contract, providing that compensa-
tion for actual time of Smith, Mann, and Lyle in con-
nection with preliminary design phases be paid at the
rate of $4.50 per hour plus 50%.

“When present uncertainties in connection with pro-
posed work are removed and if Consumers proceed
with proposed construction, the amounts paid to our or-
ganization for the services of Smith, Mann, and Lyle
would be considered as payments on account of the basic
fee in our main contract.

“Would like to discuss this with you in Columbus
later this week but will call you for an appointment.”

The letter of May 24, 1954, to defendant is as follows:

“This letter will confirm our discussion of May 21
regarding preliminary engineering work in connection
with your proposed power plant to be located in the
Lincoln-Beatrice area.

“We will proceed at once assembling necessary in-
formation which will be required to enable us to make
heat balance studies, and when these studies are ap-
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proved by your organization, we will be in a position to
promptly ask for bids on major equipment items.

“We will also proceed with surveys in connection
with the selection of the plant site. This work will
cover the assembly of information relating to rail lines,
gas lines, water conditions and available sub-surface in-
formation and the planning of any sub-surface explora-
tions which might be required when construction is
undertaken.

“Mr. Lyle and an assistant will be responsible for the
survey for the site, and Mr. Mann will proceed with the
preliminary studies in connection with the plant. He
will work with Mr. Venable and his assistant in as-
sembling required information as to the prospective
loads and load duration curves under which the plant
will operate.

“It is expected that within 3 or 4 weeks he will be
in a position to proceed with heat balance studies at
which time we would employ Mr. John Peterson Who
worked with him in North Omaha.

“We would bill you for the services of the men for
actual time spent on the work at the following rates:

“Mr. F. E. Smith $4.50 per hour
Mr. Robert Mann 4.50 per hour
Mr. Hayes Lyle 4.50 per hour
Mr. John Peterson 3.50 per hour
Mr. J. H. Smith - 2.50 per hour

It is not expected that Mr. F. E. Smith will spend much
time in connection with your work until his study in con-
nection with Lincoln is completed.

“Mr. John Peterson will not be available until the
latter part of June. In fact, the information required
for heat balance studies will not be available before that
time.

“We would bill you as stated in our proposal of
May 17 for hours spent on preliminary studies at the
rates stated above plus 50%, and stenographic help as
required at cost. We would also expect you to reim-
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burse us for meals and lodging for the site survey men
when away from Omaha and auto expense at 8 cents per
mile.

“We have some small jobs in our office at the present
time and estimate that not more than 75% of the time
will be spent on your job.

“We estimate that our billings to you would not ex-
ceed $10,000 through the month of August.

“Sometime in August progress should reach the point
where an additional electrical engineer could be used
to advantage and possibly an additional draftsman.
However, such additional help would only be employed
with your approval.

“We propose to work closely with and under the di-
rection of your organization during this preliminary
period and assure you that such work will save valuable
time in enabling us to get construction started promptly
when present uncertainties are removed.”

The letter of June 4, 1954, from defendant to plain-
tiff is as follows:

“Subject: Preliminary Engineering Work

“This letter will confirm discussions with you rela-
tive to the firm of Fay E. Smith and Associates pro-
ceeding with preliminary engineering work on the pro-
posed power plant for the Consolidated Eastern System,
as more fully set out in your letters of May 17 and 24.

“We are hereby instructing you to proceed with pre-
liminary work, with the understanding that the con-
trol as to the work you are undertaking will remain
with Consumers Public Power District and that the esti-
mated cost for Phases 1, 2, 3 and 4 will be $10,000.00,
for which we have Board approval.

“Mr. W. F. Venable, Superintendent of Power Supply,
will be the individual in Consumers District’s organ-
ization with whom you will work on these preliminary
studies.”

Plaintiff has pleaded an action for services fully per-
formed. Subsequent to the successful termination of
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the litigation with the Custer Public Power District,
defendant did proceed with the construction of a steam
plant. Plaintiff was not retained for the architectural
services or as consulting engineers, although its work
was used by the defendant. Plaintiff is not seeking to
recover for the breach of the unsigned contract. It is
seeking to recover for the services actually rendered
by its three executives on the basis of the rate stipulated
in the unsigned contract, allowing credit for the amount
paid on the hourly rate, which it contends was
conditional. :

The applicable part of the summary judgment stat-
ute provides: “The judgment sought shall be rendered
forthwith if the pleadings, depositions, and admissions
on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a matter of
law.” § 25-1332, R. R. S. 1943.

We said in Healy v. Metropolitan Utilities Dist., 158
Neb. 151, 62 N. W. 2d 543: “It is plain that the movant
in order to obtain a summary judgment must show, first,
that there is no genuine issue as to any material fact
in the case and, second, that he is entitled to a judgment
as a matter of law. * * * The second provision is met if
movant would be entitled to a directed verdict on the
basis of the undisputed facts if the case were being
tried to a jury.”

The defendant’s position may be summed up by the
following paragraph from its brief: “Although the let-
ter of May 17, 1954, does not say plaintiff is proposing
a contingent fee arrangement, it does say that if Con-
sumers later proceeds with the proposed construction,
amounts paid to Smith, Mann and Lyle for the interim
work ‘would be considered as payments on account of
the basic fee in our main contract’ (E1:1,1). However,
that letter was not accepted by Consumers, and plain-
tiff sent a May 24th letter to Consumers containing new
provisions (page 20 of E2:1,1). This letter does not
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mention the ‘main contract’ (E3:2,2). Consumers’ later
acceptance authorized only $10,000.00 for the interim
work, and did not mention any contingent arrangement
(E3:2,2). Eventually, plaintiff was paid $12,854.17 for
work which it had been estimated by plaintiff would
cost $10,000.00—and that is no ‘mere pittance’ for the
assembly of several volumes of data (T11). There was
no contingent fee arrangement—and that is clear when
the three letters allegedly constituting the contract are
read.” (Italics supplied.)

Whether defendant did or did not accept the proposal
outlined in plaintiff’s letter of May 17, 1954, would cer-
tainly appear to be a genuine issue as to a material
fact. Plaintiff’s position is that the letter of May 24 was
the result of a conversation held May 21 on the letter of
May 17, and that the letter of May 24 is supplementary
to the letter of May 17.

The letter of May 24, 1954, refers to a discussion held
May 21. It goes into detail as to the type of work to be
done. It specifies the individuals who will be respon-
sible for'particular phases. It is to be noted that the
letter states: “We would bill you as stated in our pro-
posal of May 17 * * *» While the contingent fee ar-
rangement is not spec1f1ca11y mentioned, it certainly is
not negatived or excluded, and the language used, lib-
erally construed, lends substance to the plaintiff’s claim.
The last paragraph of the letter then states: “We pro-
pose to work closely with and under the direction of
your organization during this preliminary period and
assure you that such work-will save valuable time in en-
abling us to get construction started promptly when
present uncertainties are removed.” This, in connection
with the language used, is con51stent Wlth plaintiff’s
constructlon

' The following from the deposition of plaintiff’s presi-
dent, offered by the defendant, construes the letter of
May 24, 1954, as contended by plaintiff: “Q- And the
May 24th letter was a proposal for doing the 'same sort
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of work that you had proposed in your May 17th letter,
was it not? A- Yes. Q- ButI presume the terms under
which you were going to do the work were somewhat
different in your May 24th letter than they were in your
May 17th letter or else you wouldn’t have bothered to
write another letter, would you? A- I imagine what
prompted this May 24th letter was in connection with
employees that we would have in addition to members
of the firm, which I don’t recall whether it was discussed
on May 21st or not. There was some question come up as
to who we had available for this work and some other
matters is what prompted the letter of May 24th. It
is nothing more than the expansion of the proposal of
May 17th.” (Italics supplied.) .

Construing the evidence most favorable to the plain-
tiff for summary judgment purposes, the following
from the defendant’s letter of June 4, 1954: “This let-
ter will confirm discussions with you relative to the
firm of Fay E. Smith and Associates proceeding with
preliminary engineering work on the proposed power
plant for the Consolidated Eastern System, as more
fully set out in your letters of May 17 and 24,” would
lend further substance to the plaintiff’s claim. ' ‘

Defendant appears to rely on the following ques-
tions and answers from the deposition as limiting the pay
for the preliminary work to the letters and excluding
any reference to the contract: “Q- Now then your peti-
tion in this case states that you did submit a supple-
mental proposal that Consumers had asked for and that
Consumers had accepted it, and I wonder if it isn’t correct
to say that the three letters we have referred to—your
letter of May 17, 1954, your letter of May 24, 1954, and
Mr. Schacht’s letter of June 4, 1954 are the. proposal
and acceptance you are referring to? A- That is right.
Q- There isn’t any additional provisions of any proposal
or acceptance in this regard any place, is there? A- No.
#* * Q_'T am not sure that I understand Mr. Smith now.
Insofar as the interim work in connection with that sup-
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plemental proposal of your’s was concerned, is the agree-
ment for that contained in the three letters; the letter
of May 17th, 1954 and the letter of May 24, 1954 and the
letter of June 4, 1954? A- What is June 4? Q- That
is Mr. Schacht’s letter to you. A- What did you ask
me? (Question read back) A- Yes. Q- And beyond
what is in those three documents, did anybody from
Consumers ever say to you orally or in writing that you
would be paid for this interim work in accordance with
the terms of the contract which was under negotiation?
A- No.” (Italics supplied.)

In Miller v. Aitken, 160 Neb. 97, 69 N. W. 2d 290, we
stated as follows: “Summary judgment is effective and
serves a separate useful purpose only when it can be
used to pierce the allegations of the pleadings and show
conclusively that the controlling facts are otherwise than
as alleged.”

The defendant’s position is that it has pierced the alle-
gation of plaintiff’s pleadings by the admission of plain-
tiff’s president, as set out above, and it is therefore en-
titled to a summary judgment. Viewing the testimony
of the plaintiff’s president in the light most favorable
to plaintiff, we do not so construe it.

The trouble with defendant’s position is that it over-
looks the fact that on a motion for summary judgment
the plaintiff is entitled to have every inference that
can be drawn from the evidence resolved in its favor
if possible. The following two paragraphs from the
letter of May 17, 1954, are sufficient for the purposes of
the motion to suggest a contingent fee proposal and to
incorporate the unsigned contract into the letter by
reference: “We propose to start work immediately on
phases 1, 2, 3, and 4 as contained in the enclosed de-
sign outline, under identical terms of our contract, pro-
viding that compensation for actual time of Smith,
Mann, and Lyle in connection with preliminary design
phases be paid at the rate of $4.50 per hour plus 50%.

“When present uncertainties in connection with pro-
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posed work are removed and if Consumers proceed with
proposed construction, the amounts paid to our organ-
ization for the services of Smith, Mann, and Lyle would
be considered as payments on account of the basic fee
in our main contract.” (Italics supplied.)

The first paragraph of the letter of June 4, 1954:
«This letter will confirm discussions with you relative
to the firm of Fay E. Smith and Associates proceeding
with preliminary engineering work on the proposed
power plant for the Consolidated Eastern System, as
more fully set out in your letters of May 17 and 24,” is
sufficient for purposes of the motion to constifute an ac-
ceptance of the proposal. (Italics supplied.)

Construing these paragraphs for summary judgment
purposes, it is apparent to us that a genuine issue as to
a material fact exists and that the motion for summary
judgment should have been overruled.

The evidence offered on a motion for summary judg-
ment is for the purpose of showing that no issue of fact
exists, not to try issues on pleadings, depositions, and
affidavits which constitute only a part of the evidence
available on a trial on the merits. Rehn v. Bingaman,
157 Neb. 467, 59 N. W. 2d 614; Wolf v. Tastee Freez Corp.,
ante p. 430, 109 N. W. 2d 733.

Defendant urges estoppel as a defense to plaintiff’s
claim. We dispose of that defense in this case by sug-
gesting that its very nature raises a material fact issue
which could not be disposed of on the fragmentary
record in this case.

For the reasons given above, the motion for sum-
mary judgment should not have been sustained. The
judgment of the district court is reversed and the cause
is remanded for further proceedings according to law.

REVERSED AND REMANDED.
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Loyp WEST, APPELLANT, v. Paur J. WEGNER, APPELLEE.
111 N. W. 2d 449

Filed November 10, 1961. No. 35044.

1.. Contracts. Courts will not permit a party to avoid a contract
into which he has entered on the ground that he did not attend
to its terms, that he did not read the document which he signed,
that he supposed it was different in its terms, or that it was
a mere form. ’

2. Contracts: Fraud. The doctrine that the carelessness or negli-
gence of a party in signing a writing estops him from after-
wards disputing the contents of such writing is not applicable
in a suit thereon between the original parties thereto, where the
defense is that such writing, by reason of fraud, does not em-
brace the contract actually made.

APPEAL from the district court for Knox County: Joun

E. Newron, Jubce. Affirmed.
Roscoe L. Rice and Frederick M. Deutsch, for appellant.

George F. Johnson, Arthur L. Burbridge, and Mark J.
Ryan, for appellee.

Heard before Simmons, C..J., CARTER, MESSMORE,
YEAGER, SPENCER, BoSLAUGH, and BRrRoOwER, JJ.

Bosravuas, J.

This is a suit upon an agreement guaranteeing the
payment of a promissory note. The appellant, who was
the plaintiff in the court below, was the payee of the
note. The appellee was the defendant in the court be-
low. The jury returned a verdict for the defendant.
The plaintiff’s motion for new trial was overruled and the
plaintiff has appealed. o

The following is a summary of the pleadings so far
as is important to the disposition of this appeal: The
petition alleged the execution of the guaranty agreement
by the defendant at the time of the execution and de-
livery of the note by the makers and in consideration
of the value evidenced thereby. The answer contained
a general denial and alleged that the guaranty agree-
ment was attached to the note at the request of the
plaintiff and not the makers; that there was no con-
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sideration for the execution of the guaranty agreement;
and that the defendant’s signature to the guaranty
agreement was obtained by the fraud of the plaintiff in
representing to the defendant that he was merely sign-
ing as a witness. The reply alleged that the defendant
was mature, was able to read and write, and was
estopped to deny that he understood the meaning of the
guaranty agreement at the time he signed it.

The question presented by the appeal is whether the
evidence is sufficient to support the verdict and judg-
ment for the defendant. In determining the sufficiency
of the evidence to sustain a verdict it must be con-
sidered most favorably to the successful party, any con-
troverted fact resolved in his favor, and he must have
the benefit of inferences reasonably deducible from it.
Graves v. Bednar, 171 Neb. 499, 107 N. W. 2d 12.

The defendant is 64 years of age. He is engaged in
a general insurance business in Creighton, Nebraska.
From 1919 to 1945 he was in the automobile business
in Creighton, Nebraska.

The defendant is the father of Fredrick P. Wegner.
In April 1954, Fredrick P. Wegner and his wife, Ferol
H. Wegner, entered into a contract to purchase a lum-
beryard at Bonesteel, South Dakota, from the plaintiff.
The contract did not include the inventory but provided
that it would be the subject of future negotiation and
possible agreement between the parties.

In July the defendant went to Bonesteel and helped
his son in the lumberyard where the invenfory was
being taken. After the inventory had been extended
it was found to be much larger than Fredrick P. Wegner
had anticipated. Fredrick P. Wegner and his wife
were in doubt as to whether to go ahead with the deal
and, on July 24, 1954, conferred with the plaintiff about
the transaction. Late that afternoon they decided to
go ahead with the purchase. 4
~ On the evening of July 24, 1954, the plaintiff came to
the home of Fredrick P. Wegner. Fredrick P. Wegner
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and his wife and children were there together with
the defendant. After Fredrick P. Wegner and his wife
had signed the note, the defendant was called into the
room and the plaintiff asked the defendant to sign as a
witness. The defendant then placed his signature on
the back of the note on a blank line under the printed
form of the guaranty agreement. The defendant knew
that he was placing his signature on a promissory note
but he did not read the instrument or ask anyone pres-
ent to read it for him. The defendant can read and write
but had left his glasses at home. While the defendant
was in the room he asked the plaintiff about the rate of
interest that the note bore and how much blue-sky
there was in the deal.

The defendant also signed a guaranty agreement on
the back of a second note. He recognized his signature
but did not remember signing his name or when it was
done. The defendant also signed as a witness to a sup-
plemental agreement between the plaintiff and the de-
fendant’s son. Again he recognized his signature but
did not remember signing his name or where or when
it was done.

The plaintiff relies upon the rule that a party to a
contract is not permitted to avoid the contract on the
ground that he did not attend to its terms, that he did
not read the document which he signed, that he supposed
it was different in its terms, or that it was a mere form.
Garsick v. Dehner, 145 Neb. 73, 15 N. W. 2d 235. But
this rule does not apply where the controversy is be-
tween the parties and the execution of the instrument
was induced by fraud.

The doctrine that the carelessness or negligence of a
party in signing a writing estops him from afterwards
disputing the contents of such writing is not applicable
in a suit thereon between the original parties thereto
when the defense is that such writing, by reason of fraud,
does not embrace the contract actually made. Ward v.
Spelts & Klosterman, 39 Neb. 809, 58 N. W. 426. See,
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also, Reilley Bros. v. Thompson, 127 Neb. 683, 256 N. W.
642; J. 1. Case Co. v. Hrubesky, 125 Neb. 588, 251 N. W.
169; New Omaha Thompson-Houston Electric Light Co.
v. Rombold, 68 Neb. 54, 93 N. W. 966, reversed on other
grounds on rehearing, 68 Neb. 71, 97 N. W. 1030; Story
v. Gammell, 68 Neb. 709, 94 N. W. 982; Woodbridge v.
DeWitt, 51 Neb. 98, 70 N. W. 506; Spelts & Klosterman
v. Ward, 2 Neb. (Unoff.) 177, 96 N. W. 56; Aultman &
Taylor Co. v. Finck, 36 Neb. 680, 54 N. W. 989; Cole Bros.
& Hart v. Williams, 12 Neb. 440, 11 N. W. 875; First Nat.
Bank of Omaha v. Lierman, 5 Neb. 247; Mardis v. Miller,
241 F. 470.

The following statement which is applicable here is
from Cole Bros. & Hart v. Williams, supra, which was
an action between the original parties in which fraud
was alleged: “In one point of view the signing of a
written instrument without reading it, because of the
temporary loss of one’s spectacles, where the use of an-
other pair could have been procured without much ef-
fort, or in such case relying upon an interested party on
the other side to read it, when one’s own friends or em-
ployees were near at hand, would be regarded as negli-
gence, and the want of due diligence, in case it turned
out that the paper signed was of a different character
and import from that purporting to have been read and
intended to be signed. But in this case the defendants
are in no position to suggest the carelessness or want of
diligence on the part of the plaintiff in relying on the
good faith and truthful reading of their agent, even had
his eye-sight been perfect or his spectacles at hand.”

Under all of the facts and circumstances in this case
there was a jury question as to whether the defendant
was induced to execute the guaranty agreement by the
fraud of the plaintiff. The evidence is sufficient to sup-
port the verdict and judgment.

The judgment of the district court is correct and it

is affirmed.
AFFIRMED.
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County OF DoucLAs, STATE OF NEBRASKA, ET AL.,
APPELLEES, v. OEA Senior CITIZENS, INC., A
CORPORATION, APPELLANT.

OEA SENIOR CITIZENS, INC., A CORPORATION, APPELLANT, V.
CoUNTY OF DOUGLAS, STATE OF NEBRASKA, ET AL.,

APPELLEES.
111 N. W. 2d 719

Filed November 17, 1961. Nos. 34956, 35055.

" 1. Taxation. By the terms of Article VIII, section 2, of the Con-
stitution of Nebraska, the Legislature is empowered to exempt
from taxation by general law property which is owned and used
exclusively for educational, religious, or charitable purposes,
when such property is not owned or used for financial gain or
profit to the owner or user.

By section 77-202, R. R. S. 1943, the Legislature
implemented Article VIII, section 2, of the Constitution of Ne-
braska, so as to exempt from taxation property owned and used
exclusively for educational, religious, or charitable purposes,
when such property is not owned or used for financial gain or
profit to either the owner or user.

The question of taxability of property being a subject
of inquiry yearly and in the first instance each yeéar by the
county assessor, an adjudication that it is exempt from taxation
in any one year is not res judicata of the question of whether
or not it is exempt in any succeeding year.

4. Taxation: Actions. An independent action is proper in which
to determine whether or not property which has been placed
upon the assessment rolls is exempt from taxation, and this
is true notwithstanding the availability of a statutory remedy.

5. Trial: Judgments. The Summary Judgments Act authorizes
summary judgment where the moving party is entitled to judg-
ment as a matter of law, where it is clear what the truth is,
and where no genuine issue remains for trial.

6. Taxation: Charities. Property which is owned and used pri-
marily for the purpose of furnishing low-rent housing is not
property owned and used exclusively for charitable purposes
within the meaning of the Constitution and statutes of the State
of Nebraska.

APPEALS from the district court for Douglas County:
Jackson B. CHASE and JouN E. MurpHY, JUDGES. Af-
firmed.

Frank C. Heinisch and Eisenstatt & Lay, for appellant.




Vor. 172] SEPTEMBER TERM, 1961 697

County of Douglas v. OEA Senior Citizens, Inc.

John J. Hanley, Arthur D. O’Leary, and William F.
Ryan, for appellees.

Kenneth H. Dryden, J. M. Emmert, and Wade Stevens,
amici curiae.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BROWER, JJ.

YEAGER, J.

Here are two actions both of which are so related to
the same subject and the same parties as to permit them
to be regarded as a single action calling for adjudication
upon but one basic theory of relief. The first one,
numerically speaking, contains the basic theory and the
second may well be said to be secondary and incidental
to the first.

In the first action the County of Douglas, State of
Nebraska, and Joseph Stolinski, County Assessor of
Douglas County, Nebraska, are plaintiffs and appellees.
OEA Senior Citizens, Inc., a corporation, is defendant
and appellant.

By their petition the plaintiffs declared their own
capacities as plaintiffs and the legal status of the de-
fendant, which was that of a nonprofit and nonstock
corporation, organized under the laws of the State of Ne-
braska. The petition was filed on October 23, 1959.
Therein it was alleged that the defendant was the owner
of certain real estate in Douglas County, Nebraska, on
which was located housing facilities, where services were
provided for elderly persons, and where an educational
program in the field of geriatrics designed to contribute
to health, happiness, and usefulness in longer living was
to be carried out.

It was further alleged that previous to March 1,
1959, the board of equalization of Douglas County, Ne-
braska, determined that this property was exempt from
taxation; that on March 1, 1959, Joseph Stolinski in his
capacity as county assessor determined that it was not
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exempt and placed it on the tax rolls for taxation; that
on June 22, 1959, on complaint of .the defendant the
board of equalization found that it was exempt and
again removed it from the tax rolls; and that on Au-
gust 25, 1959, the board of county commissioners of
Douglas County, Nebraska, directed the county attor-
ney to commence this action the purpose of which was to
have determined in this, a declaratory judgment action,
whether or not this property was exempt from taxation
under the Constitution and laws of the State of Ne-
braska. The prayer was for a declaratory judgment
under sections 25-21,149 to 25-21,164, R. R. S. 1943, de- .
claring that the property involved was not used by the
defendant exclusively for educational, religious, or chari-
table purposes, but that it was owned and used for
financial gain or profit.

To the petition the defendant filed a demurrer. The
grounds of the demurrer were (1) that the court was
without jurisdiction of the person or the subject mat-
ter, (2) that there was a defect of parties defendant,
and (3) that the petition did not state facts sufficient
to constitute a cause of action. This demurrer was
overruled,

For the purpose of clarity in the consideration of the
substantial issue involved in the case it will be said here
that the demurrer was, as will later appear, properly
overruled. There is but one substantial issue and, as
will be made clear later herein, it is that of whether or
not the property in question was exempt from taxation
under the Constitution and statutes of the State of Ne-
braska. Only one ground of the demurrer is mentioned
in the assignments of error. That one is that the dis-
trict court did not have jurisdiction of the subject mat-
ter. This is based on the theory that the matter in-
volved was not properly one upon which an adjudication
could be made in a declaratory judgment action.

Declaratory judgments and to what they may extend
are provided for in sections 25-21,149 and 25-21,150, R.
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R. S. 1943. It is not deemed necessary to quote their
provisions herein in their entirety since there is no ques-
tion in this case as to the contents and meaning of these
provisions. For clarity, however, it appears advisable
to quote section 25-21,149, R. R. S. 1943, which is the
definitive provision, as follows: “Courts of record with-
in their respective jurisdictions shall have power to
declare rights, status, and other legal relations whether
or not further relief is or could be claimed. No action
or proceeding shall be open to objection on the ground
that a declaratory judgment or decree is prayed for.
The declaration may be either affirmative or negative
in form and effect; and such declarations shall have the
force and effect of a final judgment or decree.” The
true question is whether or not there is a present right
to resort to the declaratory judgment process to de-
termine the question under consideration.

On the face of the record it appears that this should
be determined adversely to the defendant by reason of
the declaration and prayer of an answer which the de-
fendant filed in the case by which it is bound. However
the matter will be considered at length later herein.
Therein the defendant points out that this is the sub-
ject of a declaratory judgment and prays that the court
“render a declaratory judgment.” This was a part of the
answer on which the case was tried. See, In re Estate
of McCleneghan, 145 Neb. 707, 17 N. W. 2d 923; Barry
v. Barry, 147 Neb. 1067, 26 N. W. 2d 1.

By the answer which has been mentioned the capaci-
ties of the plaintiffs alleged in the petition and the
allegations therein contained as to the organization
and existence of the defendant, the ownership of the
property in question, and as to what had been done by
the plaintiffs, the board of equalization, and the defend-
ant starting with the designated incident prior to March
1, 1959, and the specifically dated incidents occurring
thereafter to and including August 25, 1959, were
admitted.



700 NEBRASKA REPORTS [VoL. 172
County of Douglas v. OEA Senior Citizens, Inc.

Further answering the defendant described the prop-
erty, its present and prospective uses, its plan of man-
agement, and its maintenance.

It pleaded that the building on the land was 12 stories
in height and in it were 132 identical one-room effi-
ciency units above the first floor, and on the first floor
were a dining room, lounge, office, and an apartment
for a custodian; that a custodian, cook, and nurse were
provided; that senior citizens living in the building
served on a voluntary basis in the kitchen, dining room,
and office, and in the performance of other duties in
the building; that regular programs were arranged for
the senior citizens for community services, art and
craft work, and for entertainment and social activities;
that a charge of $70 a month for each unit was made
to the occupants toward cost of maintenance and amor-
tization of a mortgage on the property; that it was con-
templated that any excess required for cost of main-
tenance and amortization would be paid by the Omaha
Education Association; that no part of the income was
for financial gain or profit to the defendant or the
occupants of the building; and that the meals were
served on a cost basis.

It further pleaded that it was a nonprofit and non-
stock corporation organized and existing under sections
21-1501 to 21-1508, R. R. S. 1943; that it owned and used
this property in trust for the Omaha Education Asso-
ciation; that as owner it did not own or use it for fi-
nancial gain or profit to either the owner or user; and
that thus it was exempt from taxation.

It appears that although this is not a complete sum-
mary of the answer it is sufficient upon which to present
the question on which determination is required.

A portion of the answer not summarized sets forth
what a directive of the Federal Housing Administration
contained in the determination of whether a mortgage
shall be exempted from taxation under the theory that
a project designed for occupancy by elderly persons at
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low cost to them on which the loan is made is a chari-
table purpose. This has not been summarized on the
ground that what was said there is of no controlling
significance in this case. The reason for this is that it
could hardly be contended that a directive of a federal
administrative department could add to or take any-
thing from the language and meaning of a constitutional
or statutory provision of the State of Nebraska. This
applies to directives in this area coming from any fed-
eral administrative agency on the question of the tax-
able status of this property.

The plaintiffs filed a reply but as to it nothing need
be said except that it is a denial of new matter in the
answer.

After issue was thus joined the plaintiffs moved for
summary judgment in their favor and the defendant
moved for summary judgment in its favor. After hear-
ing, the motion of the plaintiffs was sustained and that
of the defendant was denied and judgment rendered
accordingly. From this judgment the defendant has
appealed.

The controlling facts as disclosed by the record are not
in dispute. The plaintiffs, as is clear, presented their
motion for summary judgment on their petition and the
allegations of fact in the answer of the defendant, to-
gether with the evidence adduced, which described the
factual status of the defendant on which must depend
the decision as to whether or not this property was ex-
empt from taxation. The defendant presented its motion
on the same evidentiary background.

The petition and answer, to the extent necessary to a
determination of the questions involved, have already
been summarized. The following is a summary of the
pertinent evidence adduced at the hearing.

From this evidence it is ascertained that charges to
residents would be no more than costs involved; that
occupancy was not limited to retired teachers but appli-
cations were subject to review by the board of directors



702 NEBRASKA REPORTS [Vor. 172
County of Douglas v. OEA Senior Citizens, Inc.

of the Omaha Education Association; that at the time of
hearing 79 occupants of the building had made contri-
butions to the Omaha Education Association in amounts
ranging from $1,200 to $1,500, which contributions were
nonrefundable; that no resident acquired any proprietary
interest; that each resident was required to pay $70
a month and if the cost of maintenance is increased by
taxation the increase would be passed on to the resi-
dents; that meals were optional at low cost and could
be taken for $1.33 a day; that the right of removal of
residents by action of the defendant was not in general
prohibited, however in the record is an exhibit in blank
which is denominated “Receipt” which if executed
would grant the donor of $1,500, when retired, the privi-
lege of living in the home for life subject however to
the obligation to pay a proportionate share of monthly
expenses, maintenance, and amortization of the loan, and
subject to the rules and regulations adopted for the gov-
ernment of the home; that for occupants there were no
leases in writing; that a third or more of the occupants
were not teachers; that occupants were accepted with-
out ability to pay; and that some of the occupants were
subsidized by receiving work and assistance in order to
enable them to pay their rent in the amount of $70 a
month,

As becomes apparent the basic question presented for
determination is that of whether or not the property of
the defendant was exempt from taxation. This in turn
must be determined by the true meaning of Article VIII,
section 2, Constitution of Nebraska, as follows: “* * *
The Legislature by general law may exempt property
* * * owned and used exclusively for educational, reli-
gious, charitable * * * purposes, when such property is
not owned or used for financial gain or profit to either
the owner or user. * * * No property shall be exempt
from taxation except as provided in the Constitution.”

The Legislature implemented this grant of power by
the following which appears in section 77-202, R. R. S.
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1943: “The following property shall be exempt from
taxes: * * * (c) Property owned and used exclusively for
educational, religious, charitable * * * purposes, when
such property is not owned or used for financial gain
or profit to either the owner or user; * * *.”

On the question of whether or not the declaratory
judgment process is available it has already been pointed
out that the defendant has unequivocally stated that the
issues are properly determinable under the declaratory
judgment process. It does not appear necessary to say
more on the subject than that this amounts to a waiver
of its right to complain, provided of course nothing
has transpired to bar the right and power of the court
to make a determination upon what has been referred
to herein as the primary issue.

The defendant urges that there was a bar to the
right to maintain the action since in effect it says that
the property was declared exempt by the board of equal-
ization on June 22, 1959, and that from this action no
appeal was taken, hence that was binding, and that no
right of action was thereafter available to determine
the question of whether or not this property was exempt
from taxation. .

From the brief of the defendant it is at least infer-
able that it contends that the action of the board of
equalization became res judicata with reference to the
exemption status of this property.

A sufficient answer to the question of res judicata
is that in this action there is no pleaded purpose to in
anywise cause to be disturbed what was done by the
board of equalization on and prior to June 22, 1959.
The pleaded purpose of the plaintiffs was to have the
tax status of the property ascertained for the period
thereafter. The defendant admitted that this was true
by its answer, as follows: “* * * the action of the County
Assessor of Douglas County, in placing the property
of the defendant on the tax rolls, is discriminatory and
will result in continuous litigation and appearances be-
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fore the County Board of Equalization unless this court
renders a declaratory judgment determing (sic) whether
or not the property of the defendant is subject to taxation
or exempt under the Laws and Constitution of the
State of Nebraska.

“WHEREFORE, the defendant prays that the court
render a declaratory judgment, finding and determin-
ing that the property of the defendant is owned and
used exclusively for educational and charitable purposes
and is exempt from taxation under the Laws and Consti-
tution of the State of Nebraska.”

On the question of jurisdiction generally of the court
to entertain this action and to adjudicate on the record
presented the question of whether or not the property
was exempt from taxation, it is pointed out again that
this action is related only to the status of the property at
the time the action was commenced and thereafter, and
not before. It is further pointed out that the county
assessor, a party plaintiff in the action, was required
annually in the manner provided by statute to supply
“a list of the taxable lands and lots in his county.” See
§ 77-1303, R. R. S. 1943. As is clear the assessor in the
performance of his service included the property of the
defendant. The defendant asserts in substance that this
inclusion would have the effect in the last analysis of
imposing a void tax upon the property.

The decisions of this court make it clear that an in-
dependent action is proper in which it may be deter-
mined whether or not property which has been placed
upon the assessment rolls is exempt from taxation.
This is true notwithstanding the availability of statu-
tory remedy. See, Offutt Housing Co. v. County of
Sarpy, 160 Neb. 320, 70 N. W. 2d 382, affirmed, 351 U.
S. 253, 76 S. Ct. 814, 100 L. Ed. 1151; Ainsworth v.
County of Fillmore, 166 Neb. 779, 90 N. W. 2d 360.

The type of independent action to which the lan-
guage of these cited cases was directed was injunction
and it is of course true that the appropriate remedial
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process in the case of assessment and taxation and a
claim of exemption would be that of injunction.

It is concluded therefore that the issues presented
herein are subject to determination in a declaratory
judgment action, which in essence under the circum-
stances is injunctive in determining the tax status of this
property.

There are two remaining questions for consideration
in this opinion to the extent that it concerns case No.
34956. The first is that of whether or not on the record
before the court a summary judgment could be prop-
erly rendered. The second is that, if it be found that it
could be properly rendered, was the summary judg-
ment which was rendered the one required under law?

The statutory provisions relating to summary judg-
ments are found in sections 25-1330 to 25-1336, R. R. S.
1943. 1In interpretation and application of these pro-
visions this court said in Ingersoll v. Montgomery Ward
& Co., Inc., 171 Neb. 297, 106 N. W. 2d 197: “The Sum-
mary Judgments Act authorizes summary judgment
only where the moving party is entitled to judgment
as a matter of law, where it is clear what the truth is,
and that no genuine issue remains for trial. The pur-
pose of the statute is not to cut litigants off from their
right of trial by jury if they really have issues to try.”
See, also, Mecham v. Colby, 156 Neb. 386, 56 N. W. 2d
299.

The controlling facts in this case are not in dispute.
There is tacit agreement on this proposition, since the
plaintiffs have moved for summary judgment in their
favor, and the defendant has likewise moved, on the
basis of the same record.

If under the facts which, as has been pointed out,
are not in dispute, it may be said that this property
was owned and used exclusively for educational, re-
ligious, or charitable purposes and not for financial
gain or profit to the owner or user it was exempt- from
taxation and the judgment of the court was erroneous
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and should be reversed. On the other hand if it was
not so used the motion for summary judgment made by
the plaintiffs was properly sustained and the judgment
should be affirmed.

It may be said without additional remarks that the
property of the defendant was neither owned nor used
for religious purposes. It may also be said that it was
not owned or used exclusively for educational purposes.
There was evidence of slight educational use which was
incidental and beneficial to occupants but this was not
in any sense exclusive.

As to whether or not it was owned and used for fi-
nancial gain or profit to the owner and user the simple
and unequivocal answer is that it was not.

These observations therefore make it clear that the
decision herein shall turn on the question of whether
or not this property was owned and used exclusively for
charitable purposes. The simple answer is that it was
not. This answer in the last analysis flows from the
meaning of the word “exclusively” as used in the statute
and the Constitution. The meaning of the word is so
clear that it requires no interpretation but only appli-
cation. From examination of the record it conclusively
appears that this property was not owned and used ex-
clusively for charitable purposes.

There can be no doubt that some use and purpose was
charitable and all of it highly worthy and commendable,
but it does not necessarily follow that in any true sense
the use was exclusively charitable.

Charity and charitable use are familiar terms in both
lay and legal parlance, but they are not capable of
exact definition. It may well be said that whether or not
an act or a use of property is charitable must in each
instance be determined upon its own facts. In the light
of this uncertainty of definition and the exclusory ex-
action of the Constitution and the statute it appears
that the determination may depend appropriately upon
disclosed incidents of operation. In short and in par-
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ticular, does or does not the undisputed evidence dis-
close a use or uses which are exclusively charitable?

There is here a record of incidents and practices which
make it clear that this property was not owned and used
exclusively for charitable purposes. at

The design and purpose of the building on the land was
to furnish housing to selected people at low cost. There
is nothing to indicate that it was to be below the cost
of the service furnished. In design the purpose was
that each occupant should be charged his or her part of
operation, maintenance, and the amortization of the
mortgage on the property, and for the cost of the meals
taken. At the time of trial the charge for occupancy
was $70 a month. In this connection it is true that in-
ability of an occupant to pay in whole or in part might
arise but the occupant might be allowed to remain.
This did not however abate the charge. The purpose
was to obtain payment from other sources such as the
Omaha Education Association or from contributions from
other sources. There was no right to be granted to
occupants to remain without payment for occupancy
from some source. In fact no right to remain in occu-
pancy other than at the will of the defendant was a
declared purpose except as to a limited class of occu-
pants. This class included only those making a dona-
tion of $1,500 to the Omaha Education Association to-
ward the cost of building a home for retired people.
This was extended to them for life on retirement on
condition that they pay the proportionate share of month-
ly expenses, maintenance, and amortization of loan,
and subject to the rules and regulations adopted for
the government of the home.

In this it is not difficult to perceive that the opera-
tions of the defendant included worthy charitable as-
pects but it may not well be said that this ownership and
use was exclusively charitable. No definition of charity
found in any available lexicon is sufficient upon which
to declare what has been described in this record as
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exclusively charitable, that is that the furnishing of
low-cost housing at its real cost is charitable.

i There have been decisions in other jurisdictions which
are contrary to this view, the citations of which will not
be included herein. This court is unwilling to follow
what is regarded as fallacious reasoning.

This precise question has not previously been before
this court but the measure of the application of “exclu-
sively” has been declared with certainty. In Nebraska
Conf. Assn. of Seventh Day Adventists v. County of Hall,
166 Neb. 588, 90 N. W. 2d 50, it was said: “Property is
exempt from taxation in this state if it is owned and
used exclusively by a religious or educational institution
in carrying on its educational work, if all the income
from the property is used exclusively for the support
of its educational endeavors, and if no financial gain
or profit inures to the owner of the property.” See,
also, Iota Benefit Assn. v. County of Douglas, 165 Neb.
330, 85 N. W. 2d 726, 66 A. L. R. 2d 898.

The Ohio Supreme Court in Cleveland Branch of the
Guild of St. Barnabas for Nurses v. Board of Tax Ap-
peals, 150 Ohio St. 484, 83 N. E. 2d 229, in interpretation
of constitutional and statutory provisions practically the
same as the provisions being interpreted herein and in
application to a state of facts not materially different
from the factual situation involved here, said: ‘“The
members of the Cleveland Branch of the Guild of St.
Barnabas for Nurses are to be commended for their ac-
tivities in establishing and maintaining the guild house,
but its present use does not entitle it to exemption under
the statute cited.”

In Beerman Foundation, Inc. v. Board of Tax Ap-
peals, 152 Ohio St. 179, 87 N. E. 2d 474, in dealing with
a like situation, the court said: ‘“The use of the prop-
erty in the instant case is primarily for furnishing low-
rent housing and not excusively for charitable purposes.”

It must be said therefore that on the basis of the
record in case No. 34956 the district court properly ren-
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dered a summary judgment in favor of the plaintiffs and
against the defendant on the plaintiffs’ motion, and also
in favor of the plaintiffs and against the defendant on its
motion.

Turning now to case No. 35055, it is pointed out that
this is an independent action by OEA Senior Citizens,
Inc., a corporation, plaintiff, against County of Douglas,
State of Nebraska, and Joseph Stolinski, County Asses-
sor of Douglas County, defendants, by which action the
plaintiff sought a new trial on the ground of newly dis-
covered evidence, or the discovery of new evidence
having controlling significance after the judgment had
been rendered in case No. 34956. In the transcript is
a decree in which a finding was made in favor of the
defendants and a judgment of dismissal of the.petition
was rendered. The appeal here is from that judgment
of dismissal.

A summary of the alleged newly discovered evidence
is that since the trial and decision in case No. 34956 in-
formation had been obtained that the Internal Revenue
Service in the United States Treasury Department had
ruled that the plaintiff was an organization organized
and operated exclusively for a charitable purpose; that
all contributions made to it were deductible by the
donors as charitable donations for the purposes of fed-
eral income taxation; that bequests, legacies, devises,
transfers, or gifts to the plaintiff or for its use were de-
ductible for federal estate and gift tax purposes; that
the plaintiff was exempt as a charitable organization
from payment of federal income tax; and that it was not
liable for taxes imposed under the Federal Insurance
Contributions Act or the Federal Unemployment Tax
Act.

If it be assumed that the necessary procedural steps
were taken to bring the question of whether or not this
information was of evidentiary value before the court,
which is difficult to do since the transcript fails to dis-
close any process to cause the defendants to be treated
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as parties to the action, since there is no bill of exceptions,
and since there is nothing which under statute or rule of
court could be regarded as a substitute for a bill of ex-
ceptions, or for a case stated, it must be said that the
observations made with regard to case No. 34956 make
it clear that there was no error in the rendition of judg-
ment against the plaintiff. It was pointed out there
that the actions and findings of federal administrative
agencies may not be regarded as effective in the deter-
mination of the meaning of the words contained in the
Nebraska Constitution and the Nebraska statutes.
For the reasons herein set out the judgments in case
No. 34956 and in case No. 35055 are severally affirmed.
AFFIRMED.

B

Perer Kiewrt Sons’, INC., A CORPORATION, APPELLANT
AND CROSS-APPELLEE, V. COUNTY OF DOUGLAS, APPELLEE

AND CROSS-APPELLANT.
111 N. W. 2d 734

Filed November 17, 1961. No. 34997.

1. Taxation. Where a person reports intangible property but does
not return it for taxation, the property reported and not re-
turned is omitted and undervalued property within the meaning
of section 77-1502, R. R. S. 1943.

2. Corporations: Taxation. There is a presumption that a corpo-
ration is domiciled in the state of its incorporation and that its
intangible personal property is taxable in such state.

Where a corporation conduets none of its
business in the state of its incorporation and in faet carries on
its business in another state where complete control and man-
agement of its corporate powers and purposes is exercised, the
actual domicile of such corporation for tax purposes is in the
latter state.

4. Taxation. The general rule is that intangible personal prop-
erty has a situs at the domicile of the owner for tax purposes.

In the absence of evidence that such intangible per-

sonal property is not within a recognized exception to the gen-

eral rule, such intangible property is properly taxable in the
state of the domicile of the corporation.
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6. Corporations: Taxation. Bank deposits of a corporation kept
in a bank outside of the state of the corporation’s domicile are
taxable in the state of its domicile unless shown to be within
an exception to the general rule.

Stock in subsidiary and affiliated foreign cor-

porations are taxable in the state of the corporation’s actual

domicile although kept in a foreign state for safekeeping.

: Bills and accounts receivable owned by the
corporation arising outside of the domiciliary state are taxable
in the state of the corporation’s domicile unless shown to be
within some recognized exception that makes them nontaxable
in that state. .

9. Taxation. In listing bills and accounts receivable for taxation
under section 77-701, R. R. S. 1943, the taxpayer may not
properly deduct bills and accounts payable therefrom.

AppEAL from the district court for Douglas County:
JacksoN B. CHAsg, Jupce. Affirmed as modified.

Fraser, Wenstrand, Stryker, Marshall & Veach and
Tracy J. Peycke, for appellant.

John J. Hanley, Arthur D. O’Leary, and William F.
Ryan, for appellee.

- Heard before Smvmmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BoSLAUGH, and BROWER, JJ.

CARTER, J.

This is an appeal from the district court for Douglas
County fixing the value of plaintiff’s intangible property
for taxation purposes.

In April 1959, plaintiff filed its intangible property tax
return. In this return it listed Class A intangibles for
assessment in the amount of $71,890 and Class B in-
tangibles in the amount of $30,000. In its return the
plaintiff showed that it owned stock in foreign corpora-
tions in the amount of $2,068,070. It showed also that
it owned cash in banks outside Nebraska in the amount
of $1,966,319. It further showed that it owned gross
bills and accounts receivable in the amount of $2,323,664
and bills payable in the amount of $2,204,865. On No-
vember 2, 1959, plaintiff paid the taxes levied on the
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amounts of Class A and Class B intangibles returned by
it for taxation.

The record shows that the board of equalization of
Douglas County took no action upon plaintiff’s return
during its regular session ending on June 26, 1959. After
notice and hearing, the board of equalization on Novem-
ber 17, 1959, raised plaintiff’s Class A intangibles from
$71,890 to $4,361,875, and its Class B intangibles from
$30,000 to $2,098,070 for taxation purposes for 1959.
Plaintiff appealed to the district court, where the in-
creased valuation was sustained in part. An appeal
was thereupon taken to this court.

It is the contention of the plaintiff that the county
board of equalization was without authority to raise
plaintiff’s intangible property valuations on November
17, 1959, for the reason that the increase in value was
not the result of omitted or undervalued property within
the meaning of section 77-1502, R. R. S. 1943. This con-
tention is without merit. While it is true that plaintiff
disclosed the ownership of the intangibles in question, it
did not return them for taxation purposes. It in fact
specifically excluded them as taxable items. This brings
it within the meaning of omitted or undervalued prop-
erty contained in section 77-1502, R. R. S. 1943.

The primary contention made by the plaintiff is that
shares of stock in corporations foreign to Nebraska, bank
deposits outside of Nebraska, and bills and accounts re-
ceivable arising from business transactions outside of
Nebraska, are not taxable in this state. In this respect
the record shows that plaintiff is a Delaware corpora-
tion with its business headquarters in Omaha, Nebraska.
It carries on a general contracting business in many
states and in many foreign countries. It owns stock in
7 corporations organized or domesticated in this state
which are taxed in the normal manner and are not in-
volved in this litigation. It owns stock in 21 subsidiary
or affiliated corporations in other states and Canada.
In three of these subsidiary or affiliated companies, plain-
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tiff does not exercise business control at Omaha and
with trivial exceptions their activities are outside of
Nebraska. The office at Omaha does the accounting
for all subsidiary and affiliated companies except one
in New York and two in Canada. The plaintiff handles
the financing of these companies, although but 5 per-
cent to 10 percent of its business is carried on in Ne-
braska. The subsidiary and affiliated companies were
organized for special purposes in carrying out plaintiff’s
operations and, undoubtedly, to provide tax benefits
under existing federal revenue laws. The stock certifi-
cates in the subsidiary and affiliated corporations were
kept in a safety deposit box in Council Bluffs, Iowa, a
point just across the Missouri River from Omaha. There
is no evidence that these stock certificates are taxed by
the State of Iowa.

The statutory law of this state provides that all in-
tangible property “in this state,” not expressly exempt,
shall be subject to taxation, and shall be valued and
assessed at its actual value. § 77-201.01, R. R. S. 1943.

The record discloses that plaintiff owned stock in its
subsidiary and affiliated corporations outside of Nebras-
ka in the amount of $2,068,070. A presumption exists
that the intangible property of a corporation is taxable
in the state of its incorporation. Newark Fire Ins. Co.
v. State Board of Tax Appeals, 307 U. S. 313, 59 S. Ct.
918, 83 L. Ed. 1312. But where it is shown that the
domicile of the corporation is actually in a state other
than the incorporating state, the situs of intangible prop-
erty follows the domicile of the corporation and it is tax-
able in the domiciliary state. Wheeling Steel Corp. v.
Fox, 298 U. S. 193, 56 S. Ct. 773, 80 L. Ed. 1143. The
evidence shows that plaintiff was incorporated in Dela-
ware and that its articles of incorporation provide that
the principal office of the corporation in the State of
Delaware is to be located at 100 West Tenth Street in
the city of Wilmington. The by-laws of the corpora-
tion provide that the resident agent in Wilmington is to
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be The Corporation Trust Company. The by-laws fur-
ther provide that the corporation shall also have an of-
fice in the city of Omaha, Nebraska, and such other
places as the board of directors shall designate. The
evidence shows that plaintiff has never maintained an
office in Wilmington and does not have a single officer
or employee at that point. The seat of control of the
plaintiff is in Omaha where its principal officer resides
and directs the operations of the corporation. The evi-
dence further shows that plaintiff keeps its records at
its principal place of business in Omaha. It performs
the accounting and bookkeeping of all of its 21 subsidi-
ary and affiliated corporations, except 3, in Omaha. The
financing of these corporations is handled and controlled
from the company headquarters in Omaha. The evi-
dence clearly shows that the company is actually domi-
ciled in Nebraska, although it has a legal domicile in
Delaware.

Normally the stock owned by plaintiff in its subsidi-
ary and affiliated corporations would be held and con-
trolled by it at its principal place of business. No rea-
son is given as to why the company’s stock certificates
were kept in a safety deposit box in Council Bluffs, Iowa.
It had no office, officers, or employees at that point so
far as the record shows. The inference is plain that
they were kept there to avoid taxation in Nebraska. The
fact remains that they were in the possession and control
of the principal officers of the corporation and the cor-
poration itself, all of whom were domiciled in Nebraska.
We think the plaintiff’s stock in its subsidiary and af-
filiated corporations outside of Nebraska was an inte-
gral part of plaintiff’s business in Nebraska and has a
taxable situs in this state under the rule that the situs of
the intangible property follows the owner’s domicile for
purposes of taxation. Commonwealth of Pennsylvania
v. Sunbury Converting Works, 286 Pa. 545, 134 A. 438,
48 A. L. R. 992. At least, the placing of stock certificates
in a safety deposit box in another state, without any ex-
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pressed reason for doing so, is not sufficient reason for
departing from the general rule.

In Massey-Harris Co. v. Douglas County, 143 Neb. 547,
10 N. W. 2d 346, this court said: “The general rule is
that the situs of intangible personal property for the
purposes of taxation is the domicile of the owner. This
rule is usually bottomed on the legal maxim, ‘mobilia
sequuntur personam, ie., ‘moveables follow the per-
son;’ or, as sometimes stated, the situs of personal prop-
erty is the domicile of the owner.” See, also, Aachen &
Munich Fire Ins. Co. v. City of Omaha, 72 Neb. 518, 101
N. W. 3. The Legislature does have the power to sepa-
rate the situs of personal property from the domicile
of the owner where the personal property is actually
within the state. Aachen & Munich Fire Ins. Co. v. City
of Omaha, supra. There are no exceptions to the gen-
eral rule that apply to this case. The plaintiff is domi-
ciled in Nebraska and its personal property has a situs
for tax purposes in the domiciliary state. State v. Bur-
ton Swartz Cypress Co., 190 La. 947, 183 So. 226. The
stock certificates in subsidiary and affiliated corpora-
tions owned by plaintiff as the parent corporation.are
properly taxable in Douglas County, Nebraska, where
the plaintiff is domiciled. They -are “in this state”
within the meaning of section 77-201.01, R. R. S. 1943.

Plaintiff asserts that its bank accounts in the amount
of $1,966,319 carried in banks outside of Nebraska are
not subject to taxation in Nebraska. A bank account
is nothing more than an indebtedness owed by the bank
to the depositor. All deposits and withdrawals in the
case before us are controlled by the principal office of
the plaintiff in Omaha. It is in fact an indebtedness
owing to the plaintiff whose domicile is in Omaha. The
situs of the bank account is the domicile of the owner
for purposes of taxation. Massey-Harris Co. v. Douglas
County, supra.

In Wheeling Steel Corp. v. Fox, supra, the court in
a case very similar on its facts said: “The so-called
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‘money in bank’ is not cash or physical property of the
Corporation but is an indebtedness owing by the bank to
the Corporation by virtue of the deposit account. From
the Wheeling office proceed the items deposited and there
the withdrawals are directed and controlled. In the
light of this course of business as shown by the agreed
statements of fact, we find no sufficient basis for con-
cluding that the bank accounts thus maintained and
controlled were properly attributable to the Corpora-
tion at any place other than its general office at Wheel-
ing. If there were any special circumstances by which
any of these deposits could be deemed to have been lo-
calized elsewhere, they do not appear upon the present
record.”

We think the bank accounts of the-plaintiff carried in
banks outside of Nebraska are taxable in Nebraska on
the theory that they follow the domicile of the owner
for purposes of taxation.

The evidence shows that plaintiff had bills and ac-
counts receivable in the amount of $2,323,664. Plaintiff
returned bills and accounts receivable in the amount of
$30,000 which were admittedly localized and subject to
taxation in Nebraska. It is the contention of the plain-
tiff that the remaining bills and accounts receivable in
the amount of $2,293,664 are not subject to taxation in
this state.

The bills and accounts receivable were owned by and
payable to the plaintiff. It is asserted that plaintiff is a
Delaware corporation and that the evidence is not suf-
ficient to show that its intangible property has attained
a tax situs in Nebraska. In addition to what we have
previously said on this subject, we point out that plain-
tiff has no place of business in Delaware, although it
has designated a resident agent in the city of Wilming-
ton. The business affairs of plaintiff corporation are car-
ried on in the city of Omaha. It is the seat of government
of the corporation. Its principal officer resides there.
Its board of directors meets there. The management
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of the business affairs of the corporation originate wholly
from the Omaha office. Its books and records are kept
and maintained at that point. Its indebtedness is paid
by the Omaha office and its financing is handled entirely
from that office. The evidence indicates that its con-
struction contracts are made at the Omaha office and
that its construction projects are generally supervised
from the Omaha office. In fact, the evidence indicates
that all of the business of the corporation is directed from
its headquarters office in Omaha. The bills and accounts
receivable here involved were integral parts of the gen-
eral contracting business conducted in Omaha. The case
falls squarely within the holding of Wheeling Steel
Corp. v. Fox, supra, and meets the objections in a con-
trary holding in Newark Fire Ins. Co. v. State Board
of Tax Appeals, supra. We necessarily conclude that
the domicile of the plaintiff corporation for tax pur-
poses is in Douglas County, Nebraska, under the lan-
guage of the Wheeling case wherein it is said: “The
Corporation established in-West Virginia what has aptly
been termed a ‘commercial domicile.” It maintains its
general business offices at Wheeling and there it keeps
its books and accounting records. There its directors
hold their meetings and its officers conduct the affairs
of the Corporation. There, as appellant’s counsel well
says, ‘the management functioned.’ The Corporation
has manufacturing plants and sales offices in other
States. But what is done at those plants and offices is
determined and controlled from the center of authority
at Wheeling. The Corporation has made that the ac-
tual seat of its corporate government.” The evidence is
clearly sufficient to overcome the presumption that the
taxable situs of plaintiff’s intangibles is in the incor-
porating state. '

The bills and accounts receivable are owned by the
plaintiff and their situs for tax purposes is the domicile
of the owner in the absence of a showing that they are
within any recognized exception. They are therefore
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properly taxable in Douglas County, Nebraska, the ac-
tual domicile of the plaintiff corporation.

It is contended by the plaintiff that the stock in foreign
corporations, the bank accounts outside of Nebraska,
and the bills and accounts receivable arising outside of
Nebraska, are not connected with plaintiff’s Nebraska
business and they therefore have no taxable situs in
Nebraska. The general rule is that the situs of intangible
personal property is the domicile of its owner. Where
the intangibles of a nonresident owner have become lo-
calized, they may be taxed in the state where they are
found. Southern Pacific Co. v. McColgan, 68 Cal. App.
2d 48, 156 P. 2d 81. This does not necessarily mean that
they could not be taxed also at the domicile of the owner.
Curry v. McCanless, 307 U. S. 357, 59 S. Ct. 900, 83 L.
Ed. 1339, 123 A. L. R. 162; Cream of Wheat Co. v. County
of Grand Forks, 253 U. S. 325, 40 S. Ct. 558, 64 L. Ed.
931. But in the instant case the owner is domiciled in
Nebraska and its intangibles are taxable in this state
on that basis alone under the evidence adduced. No
attempt was made to show that these intangibles had a
taxable situs outside Nebraska other than to state that
they were held or arose outside the state. This is not
enough. We are not here confronted with the problem
of taxing intangibles found and taxed in another state,
or subject to tax in such state, and its effect upon the
power of the domiciliary state to tax. There is no evi-
dence in this record that any of these intangibles were
localized and subject to tax in any state other than Ne-
braska. There is nothing therefore to take them out of
the scope of the general rule that the situs of intangibles
for taxation is the domicile of the owner.

The defendant has cross-appealed from the judgment
of the trial court as to the gross credits allowed in the
assessment of the bills and accounts receivable. Suffice
it to say that the trial court deducted the bills payable
from the bills and accounts receivable and thereby fixed
the value of the bills and accounts receivable arising
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outside of Nebraska at $88,799 instead of $2,293,644. The
bills payable were erroneously deducted. Stephenson
School Supply Co. v. County of Lancaster, ante p. 453,
110 N. W. 2d 41. The judgment of the district court
is modified by fixing the value of bills and accounts
receivable for taxation purposes at $2,323,664. As so
modified, the judgment is affirmed.
AFFIRMED AS MODIFIED.

PearL J. Fucas, AND THE OMAHA NATIONAL BANK AND
PearL J. FucHs, CO-ADMINISTRATORS OF THE ESTATE OF
BerT L. FUCHS, DECEASED, APPELLANTS AND CROSS-APPEL-
LEES, V. PARsONs CONSTRUCTION COMPANY, A CORPORATION,

APPELLEE AND CROSS-APPELLANT.
111 N. W. 2d 727

Filed November 17, 1961. No. 34998.

1. Judgments. A judgment following the sustaining of a demurrer,
after the party elects to stand on his pleading, which is based
on a technical defect of pleading, a lack of jurisdiction, mis-
joinder of parties, or the like, does not involve the merits of the
controversy and will not support a plea of res judicata.

2. Appeal and Error. Where the mandate of the Supreme Court
is indefinite the opinion of the court should be examined in con-
junction with the mandate to determine the nature and terms
of the judgment to be entered or the action to be taken thereon.
This is so, whether or not a copy of the opinion is attached to the
mandate, if it is published in the court’s reports.

8. Architects. An architect, employed by the owner to prepare
plans and specifications, to supervise construction, and to in-
terpret the plans and specifications, is the agent of such owner.

4. Contracts. Where one contracts to perform a given undertak- -
ing in accordance with prescribed plans and specifications, he
is not permitted to vary from the prescribed plans and specifica-
tions and, if the work is performed in compliance therewith, he
cannot be held as a guarantor that it will be free from defects,
or withstand the action of the elements, or accomplish the
purpose intended.

In such a situation the engagement of the contractor

is fulfilled by compliance with the plans and specifications, and
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he remains liable only for defects resulting from improper work-
manship or other fault on his part.

6. Architects: Contracts. The architect’s certificate of compliance
with the plans and specifications by the contractor, except as
limited by contract, and in the absence of fraud or bad faith,
or such gross negligence as would amount to bad faith or failure
to exercise honest judgment on the part of the architect in
certifying performance, is ordinarily a defense to a claim for
noncompliance with the plans and specifications.

ArPEAL from the district court for Douglas County:
L. Ross NEWKIRK, JUDGE. Affirmed.

Crawford, Garvey, Comstock & Nye, for appellants.
King & Haggart, for appellee.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BoSLAUGH, and BROWER, JJ.

CARTER, J.

Plaintiffs commenced this action against the defendant
for the breach of a building contract, alleging that de-
fendant failed to comply with the plans and specifica-
tions during the course of construction to plaintiffs’
damage in the amount of $200,000. The trial court sus-
tained a motion for directed verdict or to dismiss at
the close of all the evidence on all grounds asserted ex-
cept the defense of res judicata. The plaintiffs appealed.
The defendant cross-appealed from the adverse ruling
of the trial court that res judicata was not a defense.
Upon the death of Bert L. Fuchs, during the pendency
of the action, his interest was revived in the names of
The Omaha National Bank and Pearl J. Fuchs as Co-
Administrators of the Estate of Bert L. Fuchs, deceased.

It is evident that if the defense of res judicata was
a valid one it would finally terminate the litigation.
We deem it necessary therefore to first dispose of that
issue.

The record discloses that Bert L. Fuchs and Pearl J.
Fuchs commenced an action in the district court for
Douglas County against Parsons Construction Company,
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the contractor, and Steele, Sandham & Steele, the archi-
tects, jointly to recover for the faulty construction of
the building involved in the present case. A demurrer
was filed to this petition by each defendant on three
grounds: (1) that there was a defect of parties de-
fendant, (2) that several causes of action were improp-
erly joined, and (3) that the petition did not state a
cause of action. The court sustained the separate and
general demurrers of each defendant. An appeal was
taken therefrom by the plaintiffs which resulted in an
opinion and judgment of this court. Fuchs v. Parsons
Construction Co., 166 Neb. 188, 88 N. W. 2d 648. The
defendant asserts that the final judgment is res judicata
~ of the issues in the present case. While it is true that
the opinion in the former case holds that the demurrers
were properly sustained, and nothing more, and sus-
tained the dismissal of the action upon failure of plain-
tiffs to further plead, an examination of the opinion
clearly reveals that the affirmance was based on the im-
proper joinder of causes of action against improperly
joined defendants. This court did not determine the
issues on their merits but on the form of the action. It
is the general rule that a judgment on the merits only
may properly be pleaded as res judicata. The case
clearly falls within the rule announced in Yates v. Jones
Nat. Bank, 74 Neb. 734, 105 N. W. 287, wherein it is said:
“But a judgment on a demurrer, which is based .on a
technical defect of pleading, a lack of jurisdiction, mis-
joinder of parties, or the like, does not involve the merits
of the controversy, and is not available as res judicata.
* * * When a plea of res judicata is interposed, the con-
trolling question is whether the judgment offered to
support it is based on the merits of the controversy.”
See, also, Clark v. Lincoln Liberty Life Ins. Co., 139 Neb.
65, 206 N. W. 449; Robinson v. Dawson County Irr. Co.,
142 Neb. 811, 8 N. W. 2d 179. The opinion in the former
suit clearly shows that the dismissal in the trial court
was affirmed for the reason that there was a misjoinder
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of parties defendant and causes of action, and not on
the merits of the case. See Trainor v. Maverick Loan
& Trust Co., 92 Neb. 821, 139 N. W. 666. The mandate of
this court should be construed in connection with the
opinion of the court. State ex rel. Johnson v. Hash,
145 Neb. 405, 16 N. W. 2d 734; Elliott v. Gooch Feed
Mill Co., 147 Neb. 612, 24 N. W. 2d 561. This is so
whether or not a copy thereof is attached to the man-
date if the opinion appears in the published reports.

The defendant contends that when plaintiffs elected to
appeal rather than to divide their causes of action against
the improperly joined defendants in accordance with
section 25-809, R. R. S. 1943, they made an irrevocable
election and are estopped from filing new actions against
the proper parties. Such a rule in the present case would
place the plaintiffs in a dilemma from which they could
not escape. If they did not appeal, the sustaining of
the general demurrer followed by a dismissal would
validate the defense of res judicata. See Trainor wv.
Maverick Loan & Trust Co., supra. If they appealed
then they would be estopped from filing new actions
because of their election to appeal. The law does not
contemplate placing a party in such an impossible posi-
tion. Plaintiffs are clearly entitled to file separate ac-
tions against the misjoined defendants which they may
prosecute, providing the final judgment on appeal in
the prior case does not decide the litigation on the
merits. Trainor v. Maverick Loan & Trust Co., supra;
Palchi v. Robbins, 272 Mich. 411, 262 N. W. 381.

The evidence will be considered under the familiar
rule that a motion for a directed verdict must, for the
purpose of decision thereon, be treated as an admission
of the truth of all material and relevant evidence sub-
mitted on behalf of the party against whom the motion
was directed, and such party is entitled to have every
controverted fact resolved in his favor and to have
the benefit of every inference that can reasonably be
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deduced therefrom. Johnston v. Robertson, 171 Neb.
324, 106 N. W. 2d 192.

Plaintiffs contracted in early 1953 for the services
of Steele, Sandham & Steele, architects, in connection
with the proposed construction of a building at 2401
North Eleventh Street in Omaha. Pursuant to this
contract the architects prepared plans and specifica-
tions for the building and bids were taken for its con-
struction. The defendant Parsons Construction Com-
pany was the successful bidder. The construction of
the building was commenced in June 1953 and com-
pleted in March 1954. The lessee of the building, Fuchs
Machinery & Supply Company, started to move into
the building in December 1953, and completed the mov-
ing operation in February 1954.

The evidence shows that in April of 1954 the build-
ing began to settle. The west side of the building
settled to such an extent that it was visible from the
adjoining street. Windows in the building cracked, and
interior partitions pulled away from the ceiling and
floor. The floor settled as much as 10.5 inches in places.
Cracks appeared in the exterior walls. Doors could not
be opened and closed. Built-in fixtures were materially
damaged. In places the plumbing was damaged. The
steel superstructure supporting the roof became twisted
and out of alignment. It is not disputed that the build-
ing was badly damaged. The action is against the con-
tractor for the breach of its contract to construct the
building in accordance with the plans and specifications.

The primary cause of the damage appears to have been
the settling of the piles which support the exterior walls
and the interior columns, all of which support the steel
superstructure of the building. The specifications re-
cite that investigation indicates that rock will be en-
countered at 27.5 feet and it is contemplated that piles
will be driven to refusal at that elevation. The specifica-
tions provide for the driving of three test piles to per-
mit the engineer supervising the work to verify or
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modify the basic lengths of the piles provided for therein.

Four test holes were driven by the defendant instead
of the required three. The evidence shows that the lo-
cation of the building was on “made” ground by the
Missouri River, which had subsequently been used as
a city dump. The test borings confirmed these facts
and also the existence of a ledge of limestone at about
- 31 feet below the surface of the ground. The test borings
were unsatisfactory in determining the consistency and
strength of the rock ledge, and indicated little resistance
in the formations below it for an approximate distance
of 30 or 40 feet. For these reasons the specifications
provided for the driving of the test piles to determine
the point to which the piles should be driven to sustain
the designed load.

It was determined by the structural engineer employed
by the architects that these 8-inch piles, measured at
the small end of the piles, should be driven with a 3,120-
pound hammer with a 10-foot drop until it required 5
blows to move the pile downward for a distance of
5% inches, which by a formula explained in the record
indicated that the pile would sustain a load of 15 to 20
tons. Such a bearing was deemed adequate by the struc-
tural engineer and the architects. The driving of the
test piles was witnessed by the structural engineer, the
architect’s engineer, and both the job sponsor and the
construction superintendent for the defendant. The in-
structions of the architects’ consulting structural engineer
following the tests were to drive the piles to the depth
that would show a bearing of 15 to 20 tons and then
stop, it being feared that otherwise the penetration of
the rock ledge would result, and the bearing lost which
was necessary to support the designed load. These di-
rections admittedly were conveyed to defendant’s job
sponsor, who in turn passed them on to the construction
superintendent charged with driving the piles. The
piles were so driven by the defendant under the super-
vision of the architects’ engineer. This is evidenced
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further by the fact that the architects’ engineer wrote on
the original plans “Single piles 30 ft. clouster 26 ft.,” in- .
dicating that the piles were not to be driven to or
through the rock ledge.

The contract provides that the construction of the
building was to be supervised by the architects as the
agent of the owner. It was further stated that the
architects were to make any needed interpretations of
the plans and specifications and see to it that the build-
ing was constructed in conformity with such plans and
specifications. Any variations from such were to be
authorized by the architects by written authorization
only. It is the contention of plaintiffs that the specifica-
tions required the piling to be driven to refusal and that
this was not done, and that there was no written modi-
fication of the specifications that would permit the de-
fendant to drive the piles otherwise.

The foregoing issue involves the meaning of the term
“refuysal” contained in the specifications. Plaintiffs con-
tend that it means that the piles should be driven until
they would not move downward. We cannot agree
with this definition under the evidence adduced in this
case. The term “refusal” is rather meaningless unless
the weight and fall of the hammer is prescribed. Cer-
tainly the point of refusal as defined by plaintiffs would
be less with a 500-pound hammer and a 10-foot drop
than a 3,000-pound hammer with a 15-foot drop. Fac-
tors were lacking in the specifications to accurately de-
termine the meaning of “refusal” as used therein. It
was for the architects under the terms of the contract
to interpret the meaning of the terms used under such
circumstances. The architects through their consulting
structural engineer defined the term by the directions he
gave as to the driving of the piles. On the witness stand
he defined the term as the point “where we expect to
develop the resistance that is adequate for this particu-
lar job.” Other engineers testified similarly to the
meaning of the term, although there was evidence to



726 NEBRASKA REPORTS [Vor. 172

Fuchs v. Parsons Constr. Co.

the contrary. We think this definition must be accepted
in the absence of a more specific definition in the con-
tract. The specifications state that rock would probably
be encountered at 27.5 feet and it is contemplated that
piles will be driven to refusal at that elevation. These
provisions of the specifications indicate that the defini-
tion advanced by plaintiffs was not intended. The evi-
dence shows that there was no splitting or brooming
of the piles for the reason that the force applied to the
piles was not sufficient to produce such results. We
conclude that the defendant contractor drove the piles
in accordance with the plans and specifications and the
directions of the architects and their consulting struc-
tural engineer. It is at least apparent that the piles
were driven in accordance with directions of the archi-
tects and their consulting structural engineer who, as
the interpreters of the plans and specifications by con-
tractural provision, were the final authority and whose
instructions the contractor was obliged to follow. Plain-
tiffs have therefore failed to show a breach of contract
on the part of the defendant contractor in the manner
and method of driving and placing the piles.

The expert evidence in the record indicates that the
piling was to support the walls and superstructure of the
building. The weight of the floor was to be carried by
the soil underneath. This was one of three plans de-
vised and explained to the owner. The owner chose the
type designed by the architects in the plans and specifica-
tions. The plans and specifications called for a 34-inch
expansion joint between the floor slab and the exterior
walls for the entire perimeter of the building except at
the dock area. The caps on the piling supporting the
interior columns were designed to be covered with two
inches of concrete to make them conform to the level of
the floor. Two-inch-cut trowel joints were to be made
around the perimeter of the caps to permit the breaking
of the concrete at such points if the floor settled. The
wire mesh reinforcing was to extend only to the trowel
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cuts in furtherance of the plan to anticipate the settling
of the floor. The evidence shows that the defendant
failed to make the trowel cuts and to limit the wire
mesh to the perimeter of the trowel cuts when the pour-
ing of the floor commenced. The architects’ engineer
observed this departure from the plans and specifications
and directed compliance. The defendant made the cor-
rections in accordance with the instructions. It is evi-
dent that the corrections were approved by the archi-
tects’ engineer and by one of the architects himself when
final payment was authorized by him. We fail to find
any breach of contract by the defendant with regard to
the wire mesh and trowel cuts.

Plaintiffs contend that the contract was violated when
the defendant permitted a concrete ledge to form
around the inside perimeter of the building at a point
8 inches below the surface of the 6-inch concrete floor.
This resulted in the outside edges of the floor being
held up and thereby prevented the settlement of the
floor any more than 2 inches on its outside edges. This
is asserted as a damage in that the floor was not per-
mitted to settle uniformly on the supporting earth.

In respect to this concrete ledge projecting into the
building, the evidence shows the following: The plans
and specifications originally called for grade beams 5
feet deep and 8 inches wide to be constructed with metal
or wood forms. The grade beam level was subsequent-
ly lowered by 3 feet on the written directions of the
architects. This caused the grade beam to be constructed
through the ruble and debris in the soil which had its
origin in its former use as a public dump. Because of
the additional expense of construction of the grade
beams through this ruble and debris, the architects au-
thorized the trencher method of forming the grade beam
without the use of wood or metal forms. Thus the
earthen sides of the trench constituted the form of the
grade beam. The defendant, however, used a wood form
at the top of the grade beam around the perimeter of
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the building in order to have a level base for the con-
crete block wall construction. In vibrating the poured
concrete it was forced out under the form used in shap-
ing the top of the grade beam. The concrete set and
formed an irregular shelf or ledge around the building
about 2 inches below the bottom of the floor. The shelf
or ledge was apparent to anyone for a long period of
time. The defendant’s job sponsor observed it and con-
cluded that it was unimportant. The architects’ en-
gineer supervising the job made no complaint about it,
although it was open to view for several months. It
is evident that no one felt that the floor would settle
to this level. While it is true that the shelf or ledge
did hold up the floor to some extent around the inside
perimeter of the building after it had settled 2 inches,
it was not the cause of the settling of the building. The
use of the trencher method was properly authorized.
The architects’ engineer was required to be present
under the terms of the contract when the pouring of the
grade beam was commenced, and to give his consent
thereto. He approved the methods employed after in-
spection. In addition thereto, there is expert evidence
in the record that the construction of the grade beam as
shown was considered a good practice commonly used in
the industry. The approval of the trencher method was
known to produce irregular side walls. The failure to
remove projecting concrete extending into the building,
under all the circumstances shown, does not constitute
an actionable breach of the contract. It is evident that
the shelf or ledge would have played little part in the
overall picture except for the settling of the piles and
the unusual settling of the earth under the floor. The
proximate cause of the floor damage was the over-
loading of the piles and the settling of the ground and
compacted fill designed to bear the weight of the floor.
The shelf or ledge was incidental to the damage caused
by the settling of the piling and the compacted earth
upon which the floor was designed to rest. The dam-
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age would have occurred irrespective of the existence of
the shelf or ledge.

It is contended that the provision in the contract for
supervision by the architects required an architect’s
presence on the job continuously, and that such super-
vision was not provided. If there was a failure on the
part of the architects in this respect, a matter which
we do not decide, it is not chargeable to the defendant
contractor.

The record shows that the final payment on the con-
tract was certified by the architects on March 31, 1954,
and paid by the owner. The effect of the architects’
certificate is that the building had been completed in
accordance with the plans and specifications and that
final payment was in order. The specifications provide:
“Only final payment shall be construed as an acceptance,
and no payment whatever shall be construed as an ac-
ceptance of any departure from the contract.”

An architect employed by the owner is the agent of
such owner in supervising construction work and in the
interpretation of plans and specifications relating there-
to. Erskine v. Johnson, 23 Neb. 261, 36 N. W. 510; 3
Am. Jur., Architects, § 5, p. 1000.

The general rule as to a contractor’s liability is stated
in Friederick v. County of Redwood, 153 Minn. 450,
190 N. W. 801, and quoted with approval in Fuchs v.
Parsons Construction Co., supra, as follows: “Where a
contractor makes an absolute and unqualified contract
to * * * perform a given undertaking, it is the general
* # * ryle that he assumes the risks attending the per-
formance of the contract * * *. But where he makes a
contract to perform a given undertaking in accordance
with prescribed plans and specifications, this rule does
not apply. Under such a contract he is not permitted to
vary from the prescribed plans and specifications even if
he deems them improper and insufficient; and therefore
cannot be held to guarantee that work performed as
required by them will be free from defects, or withstand
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the action of the elements, or accomplish the purpose
intended. Where the contract specifies what he is to
do and the manner and method of doing it, and he
does the work specified in the manner specified, his en-
gagement is fulfilled, and he remains liable only for
defects resulting from improper workmanship or other
fault on his part.” The foregoing rule is applicable in
the absence of fraud or bad faith, or such gross negli-
gence as would amount to bad faith or failure to ex-
ercise honest judgment on the part of the architects in
certifying complete performance in accordance with the
plans and specifications. Plaintiffs in their reply allege
fraud, gross mistake, bad faith, and a failure to exer-
cise honest judgment because of the architects’ con-
nivance with the defendant in willful disregard of the
duties of each to the plaintiffs. There is no evidence
in this record tending to support the foregoing allega-
tions, nor any evidence from which the truth of these
allegations could be inferred. The plaintiffs have failed
to establish an actionable breach of the construction
contract and consequently the contractual effect of pay-
ment in full is unrelated to the situation before us.

Due to the conclusion reached, it is not necessary to
consider other errors assigned. We conclude that de-
fendant constructed plaintiffs’ building in accordance
with the plans and specifications as interpreted by the
architects and the architects’ instructions given in their
capacity as agent of the owner. The plaintiffs failed
to prove a cause of action against the defendant and the
trial court properly directed a verdict in defendant’s
favor.

AFFIRMED.



Vor. 172] SEPTEMBER TERM, 1961 731
Reckling v. Reckling

EmMa O. RECKLING, APPELLEE, V. WALTER W. RECKLING,
APPELLANT.
111 N. W. 2d 627

Filed November 17, 1961. No. 35020.

1. Divorce. An appeal lodged in this court from a decree rendered
_in a suit for divorce brings the case here for trial de novo.

The division of property and allowance of alimony in

divorce actions are always to be determined by the facts in each

case.

In determining the question of alimony or division of
property as between the parties, the court, in exercising its
sound discretion, will consider the respective ages of the parties
to the marriage; their earning ability; the duration of and the
conduct of each during the marriage; their station in life; the
circumstances and necessities of each; their health and physical
condition; their financial circumstances as shown by the prop-
erty owned at the time, its value at that time, its income-pro-
ducing capacity, if any, and whether accumulated or acquired
before or after the marriage; and from all such elements the
court should determine the rights of the parties and all other
matters pertaining to the case.

Generally, we do not approve of allowing alimony in
the form of an annuity, or requiring the husband to pay a fixed
sum each month during the life of the other party, or for an
indefinite period of time.

AprpEAL from the district court for Dakota County:
Joun E. NEwTON, JUDGE. Affirmed as modified.

John McArthur, for appellant.
Smith & Smith, for appellee.

Heard before Stmmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BROWER, JJ.

MESSMORE, J.

This is an action for divorce brought in the district
court for Dakota County by Emma O. Reckling, plain-
tiff, against Walter W. Reckling, defendant. The trial
court granted the plaintiff an absolute divorce, the cus-
tody of two minor children, a house that the parties
owned, a 1955 Plymouth automobile, various items of



732 NEBRASKA REPORTS [Vor. 172
Reckling v. Reckling

furniture, household goods, and equipment, and certain
items of personal property contained in the home;
ordered that the defendant be required to pay to the
clerk of the district court for Dakota County child sup-
port in the amount of $50 a month for each of the minor
sons placed in the plaintiff’s custody; and ordered that
the defendant pay to the clerk of the district court for
Dakota County the amount of $150 each month as ali-
mony until further order of the court. The defendant
filed a motion for new trial which was overruled, and the
defendant appealed.

The record discloses that the plaintiff and defendant
were married at Council Bluffs, Iowa, on May 22, 1926,
and six children were born to this marriage. The four
girls of the family are married, and Larry E. and Ross
F. Reckling, minor sons of the parties, are in the cus-
tody of the plaintiff. The record further shows that
the defendant is employed by the Burlington Railroad
Company, has lived in Lincoln since July 17, 1958, and
his salary in 1959 was about $8,000. From this was
taken his income tax and railroad retirement payments.
Larry E. Reckling attends Wayne State Teachers Col-
lege located at Wayne, Nebraska, and Ross F. Reckling
is a junior in the Dakota City high school. During the
marriage, the parties acquired a house which is 60 or
70 years old, and they own it as joint tenants. This house
is old fashioned with two wall furnaces downstairs and
no heat upstairs.

On cross-examination the plaintiff testified that Larry
E. Reckling works part of the year when he can; that
she was 54 years of age at the time of trial and the de-
fendant was 55 years of age; that she earned $25 a
week if she was able to work 24 hours a week, which
she was doing at the time of trial; and that Larry E.
Reckling was born December 13, 1942, and Ross F.
Reckling was born September 25, 1944. This witness
further testified that she doubted if she could sell the
house for $6,500; that the value of the furniture would
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be about $600; and that the car she has is a 1955 Savoy,
two-door Plymouth, and the defendant has a 1955 Belve-
dere deluxe four-door Plymouth.

An appeal lodged in this court from a decree ren-
dered in a suit for divorce brings the case here for
trial de novo. See Peterson v. Peterson, 152 Neb. 571,
41 N. W. 2d 847.

“The division of property and allowance of alimony
in divorce actions are always to be determined by the
facts in each case.” Workman v. Workman, 164 Neb.
642, 83 N. W. 2d 368.

“In determining the question of alimony or division
of property as between the parties, the court, in exer-
cising its sound discretion, will consider the respective
ages of the parties to the marriage; their earning ability;
the duration of and the conduct of each during the mar-
riage; their station in life; the circumstances and neces-
sities of each; their health and physical condition; their
financial circumstances as shown by the property owned
at the time, its value at that time, its income-producing
capacity, if any, and whether accumulated or acquired
before or after the marriage; and from all such elements
the court should determine the rights of the parties and
all other matters pertaining to the case.” Holmes v.
Holmes, 152 Neb. 556, 41 N. W. 2d 919. See, also, Mar-
tin v. Martin, 145 Neb. 655, 17 N. W. 2d 625.

As stated in Dunlap v. Dunlap, 145 Neb. 735, 18 N.
W. 2d 51: “We recognize that under our statutes the
legislature has enabled the court to retain control over
the financial situation of the parties, where it is neces-
sary or advisable to do so. * * * There are cases, and
we have so held, where the situation of the parties and
the contingencies are such that the amount of alimony
cannot be placed in a lump sum without danger that such
allowance may prove unjust or inequitable to one or the
other of the parties and it is therefore proper for the
court to provide for the payment of a stated sum at
fixed periods over an indefinite period. However, ‘Gen-
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erally, we do not approve of allowing alimony in the
form of an annuity, or requiring the husband to pay a
fixed sum each month during the life of the other party,
or for an indefinite period of time.’” See, also, Martin
v. Martin, supra; McGechie v. McGechie, 43 Neb. 523,
61 N. W. 692; Swanson v. Swanson, 137 Neb. 699, 290
N. W. 908.

In the light of the record and the foregoing author-
ities, we conclude that the plaintiff should have the use
and benefit of the home described as Lots 10, 11, and 12,
Block 89, in the village of Dakota City, Dakota County,
Nebraska, and all buildings and appurtenances thereon
and thereunto belonging for and during the period of
her natural life; and that the defendant shall pay all
taxes levied and assessed against said property, both
delinquent and as they accrue, the insurance on the
dwelling and buildings located on said land, and the
reasonable repair of the same. In this connection, it is
further ordered that in the event the plaintiff should
remarry, said home shall be vacated immediately and
possession thereof delivered to the defendant. We fur-
ther conclude that the $50 allowance for the two minor
sons in the custody of the plaintiff should not be dis-
turbed. It is ordered that the plaintiff be awarded ali-
mony in the amount of $15,000, payable in equal month-
ly installments in the amount of $125 on the first day
of each month to the clerk of the district court for
Dakota County, Nebraska, from and after the time the
mandate issues in this case and for a period of 10 years.

The judgment of the trial court is affirmed as modified.

AFFIRMED AS MODIFIED.
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WiLLiam F. YOUNGS, APPELLANT, V. ARTHUR L. WAGNER

ET AL., APPELLEES.
111 N. W. 2d 629

Filed November 17, 1961. No. 35047.

1. Trial: Judgments. The issue to be tried on a motion for sum-
mary judgment is whether or not there is a genuine issue as
to any material fact, and not how that issue should be determined.

In considering a motion for summary judg-

ment the court should view the evidence in the light most fa-

vorable to the party against whom it is directed.

The burden is upon the party moving for

summary judgment to show that no issue of fact exists, and

unless he can conclusively do so the motion must be overruled.

In order to obtain a summary judgment the

movant must show, first, that there is no genuine issue as to any

material fact in the case and, second, that he is entitled to a

judgment as a matter of law.

: Summary judgment is effective and serves a

separate useful purpose when it can be used to pierce the allega-

tions of the pleadings and show conclusively that the controlling
facts are otherwise than as alleged.

ApPEAL from the district court for Scotts Bluff County:
ALBERT W. CRITES, J UDGE. Reversed and remanded.

Wright & Simmons and James R. Hancock, for appel-
lant. '

Holtorf, Hansen & Fitzke and Alfred J. Kortum, for
appellees.

Heard before CARTER, MESSMORE, YEAGER, SPENCER,
BosLaucH, and BROWER, JJ.

MESSMORE, J.

This is an action by a guest passenger against his
host driver and the father of the host driver to recover
damages for injuries sustained in a one-car accident.
The defendants, Arthur L. Wagner and Alvin Wagner,
moved for a summary judgment pursuant to sections
25-1330 to 25-1336, R. R. S. 1943. The trial court found
generally for the defendants and against the plaintiff,
and sustained the defendants’ motion for a summary
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judgment. The plaintiff filed a motion for new trial
which was overruled. The plaintiff appealed.

The plaintiff’s petition alleged that on November 22,
1957, the defendant, Alvin Wagner, was the owner of a
1952 Chevrolet sedan which was kept for the use, pleas-
ure, and benefit of his family including his minor son
Arthur L. Wagner, hereinafter referred to as the de-
fendant. The petition further alleged that on said day
the defendant was using and operating the automobile
with the permission and consent of the owner; that
about 11:30 p.m., the plaintiff was riding as a guest in
said automobile; that the defendant was driving the
automobile east on State Highway No. 86 in Scotts
Bluff County at a speed of approximately 60 miles an
hour; that State Highway No. 29 in Scotts Bluff County
intersects State Highway No. 86 from the north at a
point approximately 5 miles south of Mitchell; that as
the defendant approached said intersection he did not
reduce the speed of the automobile but recklessly and
negligently attempted to turn his automobile to the
north onto State Highway No. 29; that the speed at
which the automobile was being driven was too great
to permit such a turn to be made, and when the plain-
tiff observed that the defendant was attempting to turn
onto State Highway No. 29 he protested and advised
the defendant not to turn but to continue on east, but
the defendant carelessly and negligently drove the auto-
mobile into the borrow pit on the east side of State
Highway No. 29, thereby causing the automobile to
overturn; and that due to the gross negligence of the
defendant, the plaintiff received personal injuries and
was entitled to damages.

The defendant’s answer denied all allegations of the
plaintiff’s petition not admitted, and alleged that the
plaintiff, on or about November 22, 1957, was a guest in
the automobile driven by the defendant; that on or about
that date the defendant had been repairing his auto-
mobile at the garage where both he and the plaintiff
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were employed; that the defendant asked the plaintiff
if he wished to go for a ride; that the plaintiff did go
for a ride; that the plaintiff failed to protest against
any of the acts of the defendant as to the operation of
the automobile; and that if the defendant was in any
way negligent in the operation of the automobile, which
negligence was denied, any negligence that could be
attributed to the defendant was less than gross. The
prayer was that the plaintiff’s petition be dismissed.

There are certain well-established rules relating to
summary judgments as follows.

The issue to be tried on a motion for summary judg-
ment is whether or not there is a genuine issue as to
any material fact, and not how that issue should be
determined. Illian v. McManaman, 156 Neb. 12, 54 N.
W. 2d 244.

In considering a motion for summary judgment the
court should view the evidence in the light most favor-
able to the party against whom it is directed. Dennis
v. Berens, 156 Neb. 41, 54 N. W. 2d 259.

The burden is upon the party moving for summary
judgment to show that no issue of fact exists, and unless
he can conclusively do so the motion must be over-
ruled. Dennis v. Berens, supra.

In order to obtain a summary judgment the movant
must show, first, that there is no genuine issue as to
any material fact in the case and, second, that he is en-
titled to a judgment as a matter of law. Healy v. Metro-
politan Utilities Dist., 158 Neb. 151, 62 N. W. 2d 543;
Miller v. Aitken, 160 Neb. 97, 69 N. W. 2d 290.

Summary judgment is effective and serves a separate
useful purpose when it can be used to pierce the allega-
tions of the pleadings and show conclusively that the
controlling facts are otherwise than as alleged. Eden
v. Klaas, 165 Neb. 323, 85 N. W. 2d 643.

The record contains a deposition of the plaintiff. He
testified to the effect that he was riding in an automo-
bile being driven by the defendant on November 22,
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1957; that the accident happened about 11 p.m., at the
intersection of State Highways Nos. 86 and 29, 4 miles
south of Mitchell at the corner on top of a hill called
Hubbard Hill; that the automobile was going east and
started to turn the corner to the north; that going up
the hill just before turning the corner he observed the
defendant was going too fast; that he was sitting in
the middle of the front seat and looked at the speed-
ometer and the defendant was driving around 60 miles
an hour at the time; that before the defendant attempted
to turn the corner, this witness told him not to try to go
around the corner; that he did not think the defendant
was going to make the corner; and that the defendant
did not apply the brakes. He further testified that the
last thing he remembered was that they hit the high-
way sign off the edge of the road which would be 20 or
30 feet from the north edge of the east-west road; that
both roads were black-topped; that the condition of the
roads that night was good; that visibility was good; that
there were no other automobiles around at that time; and
that when they went off the road the automobile turned
over on its side, then on its top, and skidded into an
irrigation lateral causing the plaintiff injuries. This
witness further testified that they drove to Morrill,
south from Morrill to the Lyman highway directly west
of where the accident happened, and then to the corner
where the accident happened. The defendant drove
within the speed limit all the time, that is, within the
55 mile an hour nighttime speed limit. The defendant
drove at that rate of speed until within the last 3 or 4
miles before coming to the corner when he increased
the speed a little to get a better road check. This wit-
ness further testified that he did not complain about
the defendant’s driving other than just before the de-
fendant turned the corner.

Oreval Helling, by affidavit, stated he was riding on
the right side of the front seat, the plaintiff in the
middle, and the defendant driving. His affidavit stated
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the route which was taken, and that he believed the
defendant could have turned the corner all right ex-
cept that the road narrowed suddenly toward the north
and the defendant turned too wide; that he did not
know the speed the defendant was driving at the time of
the accident but he did not believe that the defendant
was exceeding the speed limit; that at no time during
the drive from Mitchell until the time the accident hap-
pened did he say a word about the defendant’s driving,
nor did the plaintiff do so during the trip; that the acci-
dent happened when the defendant, driving east on the
highway from the west, turned north onto the highway
to go north to Mitchell and did not turn sharp enough to
keep the right wheels off of the east shoulder, and the
car went into the ditch on the east side of the north-south
road north of the corner and upset; and that at no time
during the trip did the defendant exceed the speed
limit.

The defendant, by affidavit, stated that he was the
driver of the automobile involved in the accident which
occurred at about 11 p.m., on November 22, 1957; that
the accident happened at the intersection of State
Highways Nos. 86 and 29, about 5 miles south of Mitchell,
in Scotts Bluff County; that at the time of the accident
the plaintiff was a guest passenger riding in the middle
of the front seat and Oreval Helling was riding on
the right side of the front seat; that he had been driv-
ing just under the speed limit, but slowed to 30 or 35
miles an hour and turned north at the intersection; that
as he turned north the right wheel went off of the
pavement and the car turned over on its top in the
east borrow pit about 10 feet east of the east shoulder
of the road; that somewhere around 10 p.m., they started
to take a drive to test out the automobile to be sure
everything was functioning correctly; that he asked the
plaintiff to ride along with him and also asked Oreval
Helling; that during the ride neither the plaintiff nor
Helling at any time complained about his driving prior
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to the accident; and that at the time he was turning
the corner and at the time the right wheel hit the
shoulder and the wheel was caught by soft shoulder
or loose dirt or whatever it was that caused the auto-
mobile to upset, neither the plaintiff nor Helling said
anything about his driving or asked him to stop the
automobile or to reduce its speed.

There is a conflict in the evidence as to the speed
and as to the warning which could relate to gross
negligence.

We find that there is a genuine issue as to a material
fact as shown by the evidence.

For the reasons given herein, the motion for sum-
mary judgment should not have been sustained. The
judgment of the trial court is reversed and the cause
is remanded for further proceedings according to law.

REVERSED AND REMANDED.

Harorp M. GAUGHEN ET AL., APPELLANTS, V. LEONARD
GAUGHEN ET AL., APPELLEES, IMPLEADED WITH ALICE

JoAN EMANUEL ET AL., APPELLANTS.
112 N. W. 2d 285

Filed December 1, 1961. No. 34881.

1. Wills. In searching for the intention of the testator the court
must examine the entire will, consider each of its provisions,
give words their generally accepted literal and grammatical
meaning, and indulge the presumption that the testator under-
stood the meaning of the words used.

The intention of the testator as determined from the

will must be given effect if it is not inconsistent with any rule

of law.

The intention within the ambit of this rule is the one
expressed by the testator by the language employed in his will
and does not refer to an entertained intention not expressed
therein.

A patent ambiguity in a will must be removed by in-
terpretation according to legal principles and the intention of
the testator must be found within the four corners of the will.
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Where the language in a will shows a different inten-
tion is effectively manifested, section 76-117, R. R. S. 1943, re-
lating to cross-remainders, is not applicable.

The presumption of a per capita distribution is not a
strong one and is easily overborne. It will yield to a very faint
glimpse of a contrary intention in the context, or a contrary
intention deduced from a study of the will as a whole.

Under the language in the will here considered the
testator devised three life estates, each life estate consisting
of a one-third interest in the testator’s property, to his two
sons and a daughter and to their spouses. In the event any
of the spouses remarried, his life estate in the property would
be eliminated. The fee descends in thirds at three distinct
times, the death of the survivor of each son and his wife, and
the death of the survivor of the daughter and her husband.
The grandchildren then would take their father’s share per
stirpes. Should the testator’s daughter die without leaving
natural-born children surviving her and her husband, then the
children of the two sons of the testator would take their share
of their aunt’s one-third interest in the testator’s property
per capita.

Insofar as our opinion reported in 171 Neb. 763, 107
N. W. 2d 652, is in conflict with this opinion, it is hereby
overruled.

AprpEAL from the district court for Dodge County:
RusseLL A. RoBINSON, JUDGE. On rehearing. See 171
Neb. 763, 107 N. W. 2d 652, for original opinion. Re-
versed and remanded with directions.

William G. Line, for appellants.
Edward Asche and George E. McNally, for appellees.

Heard before Sivmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BOSLAUGH, and BROWER, JJ.

MESSMORE, J.

This case involves the construction of the will of Mar-
tin F. Gaughen, deceased. Harold M. Gaughen is a son
of the deceased and is referred to in certain paragraphs
of the will as Harold Gaughen. Mamie Gaughen is the
wife of Harold Gaughen. Leonard Gaughen is a son of
the deceased, and Thelma Gaughen is the wife of Leonard
Gaughen. Marie Mundy is a daughter of the deceased,
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and her husband is Leo Mundy. Alice Joan Emanuel
is a daughter of Harold Gaughen and the wife of Dennis
Emanuel. Rita A Gaughen is a daughter of Harold
Gaughen. Martin F. Gaughen, Charles E. Gaughen,
Thomas P. Gaughen, Kathryn Jean Gaughen, and Ken-
neth G. Gaughen are the children of Leonard and Thelma
Gaughen. The above-named persons constitute the sole
persons interested in the estate of the deceased.

The appellants contend that the deceased intended
by his last will and testament that certain described
real estate be disposed of as follows: An undivided one-
third interest therein to descend for life to Leonard
Gaughen and Thelma Gaughen, or the survivor, an un-
divided one-third interest for life to Marie Mundy and
Leo Mundy, or the survivor, and an undivided one-third
interest for life to Harold Gaughen and Mamie Gaughen,
or the survivor. It was further contended that after
the death of the above parties, it was the testator’s
intention that the remainder interest in said real estate
was to go in fee simple as follows: An undivided one-
third interest in said real estate to the children of
Leonard Gaughen, an undivided one-third interest to
the children of Harold Gaughen, and the remaining un-
divided one-third interest, upon the passing of the sur-
vivor of Marie Mundy and Leo Mundy to the living
children of Harold Gaughen and Leonard Gaughen, share
and share alike, that is, if no natural-born children of
Marie Mundy and Leo Mundy survive them.

In an amended petition the plaintiffs alleged that a
patent ambiguity appeared in paragraph 2 of the will,
which will be referred to in the opinion.

The guardian ad litem of Charles E. Gaughen, Thomas
P. Gaughen, Kathryn Jean Gaughen, and Kenneth G.
Gaughen, minors, alleged by way of cross-petition that
by the terms of the last will of the testator he intended
to and did devise his real estate to the children of his
sons Leonard Gaughen and Harold Gaughen, and the
children born naturally to his daughter Marie Mundy,
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share and share alike, or per capita, and not per stirpes,
subject only to the life estates therein to Harold Gaughen,
Leonard Gaughen, Marie Mundy, Mamie Gaughen, Thel-
ma Gaughen, and Leo Mundy; and that there was neither
a latent nor patent ambiguity in said will.

Martin F. Gaughen filed an answer and cross-petition
wherein he prayed that the petition and amended peti-
tion of the plaintiffs be dismissed; and that the court
make a determination that no ambiguity, either latent
or patent, existed in the last will and testament of the
testator, and by the terms thereof the testator devised
his real estate to the children of Leonard Gaughen and
Harold Gaughen and the children born naturally to
Marie Mundy, in equal shares, per capita and not per
stirpes, subject only to the life estates therein of the
parties as heretofore named.

The trial court rendered judgment finding that the
will did not contain either a latent or a patent ambiguity,
and that the testator intended to devise the entire re-
mainder per capita, and not per stirpes.

The plaintiffs Harold Gaughen and Mamie Gaughen,
and defendants Alice Joan Emanuel and Rita Gaughen
filed a motion for new trial which was overruled. An
appeal was taken to this court by Harold Gaughen and
Mamie Gaughen, plaintiffs and Alice Joan Emanuel and
Rita Gaughen, defendants.

The part of the will necessary to be construed in this
case is as follows: “SECOND. I give and devise to my
sons Harold Gaughen and Leonard Gaughen and my
daughter Marie Mundy or to their spouses Mamie Gaugh-
en, Thelma Gaughen and Leo Mundy, respectively, dur-
ing their natural lives (description of the land omitted)
* * * Dodge County, Nebraska; and in the event any of
the spouses Mamie Gaughen, Thelma Gaughen or Leo
Mundy should remarry, their life estate in the above
described real-estate shall cease; and upon the death of
said life tenants or the remarriage of my children’s
spouses, Mamie Gaughen, Thelma Gaughen and Leo
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Mundy, I give and devise the remainder of said real es-
tate to the children of my son Leonard and the children
of my son Harold, share and share alike and to the chil-
dren born naturally of my daughter, Marie Mundy, if
any, and in the event no children are born naturally to
my daughter Marie, then I give and devise their share
in said above described real estate to the children of my
sons Harold and Leonard, share and share alike.”

Our opinion reported in 171 Neb. 763, 107 N. W. 2d 652,
holds that the remainder estate goes to the children of
Leonard Gaughen and Harold Gaughen, and the natural-
born children of Marie Mundy, share and share alike,
or per capita, and not per stirpes, and that the decree
should be modified to provide that all of the children
of Harold Gaughen and Leonard Gaughen and the issue
of Marie Mundy share in the remainder estate as a single
class per capita, which class shall be subject to being
opened to admit additional children of Harold Gaughen
and Leonard Gaughen and issue of Marie Mundy.

When this case was first argued and submitted to this
court the appellants did not set forth their contention
as follows: Where land is conveyed or devised to sev-
eral persons for life and at “their death” to “their chil-
dren,” the phrase “their death” will be read “their re-
spective deaths” and the phrase “their children” will
be read “their respective children.” Consequently, this
court did not have the opportunity to pass upon the issue
now raised by the appellants in their motion for
rehearing.

The will is not artfully drawn, its provisions are care-
lessly expressed, and it is patently ambiguous.

The question to be determined on this appeal is wheth-
er the grandchildren take per capita or whether they
take per stirpes.

Distribution per capita is an equal division of the
property to be divided among the beneficiaries, each
receiving the same share as each of the others, without
reference to the intermediate course of descent from
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the ancestor. Distribution per stirpes is a division with
reference to the intermediate course of descent from
the ancestor. It gives the beneficiaries each a share in
the property to be distributed, not necessarily equal,
but the proper fraction of the fraction to which the per-
son through whom he claims from the ancestor would
have been entitled. See Kramer v. Larson, 158 Neb.
404, 63 N. W. 2d 349.

There are certain rules of law that govern the man-
ner in which a will is to be construed.

In searching for the intention of the testator the court
must examine the entire will, consider each of its pro-
visions, give words their generally accepted literal and
grammatical meaning, and indulge the presumption
that the testator understood the meaning of the words
used. Jacobsen v. Farnham, 155 Neb. 776, 53 N. W.
2d 917, 33 A. L. R. 2d 543; Kramer v. Larson, supra.

The intention of the testator as determined from the
will must be given effect if it is not inconsistent with
any rule of law. Jacobsen v. Farnham, supra; Kramer
v. Larson, supra.

The intention within the ambit of this rule is the
one expressed by the testator by the language employed
in his will and does not refer to an entertained inten-
tion not expressed therein. In re Estate of Zents, 148
Neb. 104, 26 N. W. 2d 793; Kramer v. Larson, supra.

A patent ambiguity in a will must be removed by inter-
pretation according to legal principles and the inten-
tion of the testator must be found within the four corners
of the will. Kramer v. Larson, supra. See, also, § 76-
205, R. R. S. 1943.

Section 76-117, R. R. S. 1943, provides: “When an
otherwise effective conveyance of property is made to
two or more persons as tenants in common for life or for
a term of years which is terminable at their deaths,
with an express remainder, whether effective or not, (a)
to the survivor of such persons, or (b) upon the death of
all the life tenants to another person or persons, such
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conveyance, unless a different intent is effectively mani-
fested, creates cross limitations among the several ten-
ants in common, so that the share of the one first dying
passes to his cotenants to be held by them in the same
manner as their original shares, and the shares of the sec-
ond and others dying, in succession, are similarly
treated until the time when the property is limited to
pass as a whole to the remainderman.” (Emphasis
supplied.)

The above-cited section is relied upon by the appellees
in this case to support their contention above stated.

The appellees cite Bodeman v. Cary, 152 Neb. 506, 41
N. W. 2d 797, wherein the testator gave his daughters,
Sophia Bodeman and Amy Bodeman, all of his real es-
tate for their use and benefit so long as they lived. On
their death, he devised his real estate to certain named
children and grandchildren, share and share alike. This
court held that the fee simple title to no part of the
real estate involved should vest in any devisee free from
the burden of the life estate, until both life tenants
were deceased. Amy still lived, and had a life estate in
all of the real estate. The court held: “An estate given
or conveyed to two or more persons for their use and
benefit so long as they live ordinarily continues during
the life of each, and is terminated only at the death of
the survivor.”

The appellees rely on the case of Dole v. Keyes, 143
Mass. 237, 9 N. E. 625, wherein a testator, by his will,
gave to his wife the income and improvement of his
house during her life, and charged his estate with her
maintenance; and then provided as follows: “Al the
rest and residue of my estate, real or personal, of every
name and nature, I give the income and the improve-
ment of the same to my children, to wit, John Perley
and Sarah Lambert, wife of George Lambert, and at
their decease the said real and personal estate shall re-
vert to their children, and also the above described es-
tate given to my beloved wife after her decease, to them
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and their heirs forever.” The court held: “We are of
opinion that the testator’s grandchildren take per capita,
not only on the ground that the whole fund goes over
together, but also because this remainder is evidently
given in the same proportions as the remainder after
the wife’s death, which is limited by the same clause,
and, as the remaindermen’s parents take no interest in
the latter, there can be no doubt that, if it stood alone,
it would go per capita.” The decree of the lower court
was affirmed.

It is likewise the appellees’ contention that the words
“share and share alike” indicate an equal division among
a class and they import a division per capita, unless a
contrary intention appears. There can be no quarrel
with this proposition of law.

We believe that the foregoing constitutes the ap-
pellees’ contention respecting the will in the instant
case. The cases of Bodeman v. Cary, supra, In re Estate
of Pfost, 139 Neb. 784, 298 N. W. 739, and Kramer v.
Larson, supra, cited by the appellees, will be referred to
later in the opinion.

We believe that the old English common law cases
throw some light on the type of will before us. Con-
sequently we cite in part some of such cases.

In Arrow v. Mellish, 1 De G. & Sm. 355, John Moore
made his will containing the following bequest: “To
her my said wife, I give and bequeath the use and
usage of all my worldly goods, money, and other effects
which I may die possessed of, to have and to hold during
her natural life, and at her death I give and bequeath the
same to my three nieces, viz., Elizabeth, Catherine, and
Sarah, daughters of my brother William Moore, and
also to Mary Arrow, daughter of John Roxbee, niece to
my said wife, Mary Moore, to be by them equally di-
vided, share and share alike, and at their deaths to go
equally, share and share alike, to their children.” The
Vice-Chancellor said: “In this case the words ‘their
children’ must mean ‘their respective children.”” It
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was further said: Bequest to testator’s wife, of the use
and usage of all his effects for her life, and at her death
bequest of the same to four nieces by name, to be by
them equally divided, share and share alike, and at their
deaths to go equally, share and share alike, to their chil-
dren, held, to give the respective children their parent’s
share only.

In Wills v. Wills, 20 L. R. Eq. 342, John Wills, by
his will, gave the residue of his estate and property to
his trustees with the following direction: ‘““The interest
of the residue of my estate vested in the names of the
said trustees shall be paid half-yearly to my sons Charles
Thomas Wills and John Wills equally for their natural
lives, and at their death the principal to be divided
equally between the children of the said Charles Thomas
Wills and John Wills.” Sir G. Jessell, M. R, said: “In
the first place, the will makes a provision for the testa-
tor’s two children primarily, and then for his grand-
children. The natural course would be, under these
circumstances, that after the death of either of the chil-
dren, his children should be provided for. It is, there-
fore, very unlikely that he intended that there should
be no provision for one branch until the head of the
other branch should be dead.

“The testator gives the income of the residue of his
estate to his two sons equally for their lives. That
would not give to either of them more than a moiety.
Then he proceeds, ‘And at their death the principal to
be divided equally between the children of the said C. T.
Wills and John Wills.” That is all. The expression ‘at
their death’ cannot be literal. It is impossible the testa-
tor could have supposed that both his sons should die
at the same moment; and I may repeat the observations
of Lord Langdale in Willes v. Douglas (1), that ¢ “at their
death” cannot mean the contemporaneous death of all,
but the deaths of each respectively.’” If so, away goes
Malcolm v. Martin (2).

“The only other possible interpretation is, ‘at the
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death of the survivor,” but that gets rid of the word
‘their.”’ T prefer taking it as ‘at their respective deaths.’
There is now no gift of the moiety of the income after
the death of either of the sons to anybody. He directs
at their death ‘the principal,’ that is, the principal of
that moiety of which the income is now free, ‘to be di-
vided equally between the children’ of his two sons.

“There are two possible constructions. The literal con-
struction will not do. The natural and probable con-
struction is that by the children he means the respec-
tive children. This was the view taken in Arrow v.
Mellish (3), where the words ‘their children’ were held
to mean ‘their respective children.” ”

In a number of the later cases a per stirpes distribu-
tion was directed, where the testator had made a bequest
to several for life and then to their children, issue, or
heirs.

The case of Clapper v. Clapper, 246 Iowa 899, 70 N.
W. 2d 145, was a real estate partition suit, but the ap-
peal was only from an adjudication construing a will to
provide that the remaindermen, children of the testator’s
children, take the property per stirpes and not per capi-
ta. The parties were the beneficiaries under the will of
Henry W. Clapper. His wife predeceased him. Omit-
ting the reference to the testator’s wife, the fourth
paragraph of the will stated: “* * * the use or rental
of the above described real estate shall go to my chil-
dren during their lifetime, and at their death shall be
divided equally, and shall vest in ‘fee simple’ between
their children.” The provision for the testator’s chil-
dren created a tenancy in common in the land during
the life of each child. § 557.15, Code of Iowa, 1954. This
section of the Towa Code provides: “Conveyances to two
or more in their own right creates a tenancy in common,
unless a contrary intent is expressed.” Nebraska does
not have any such statute. In any event, this court may
determine that a tenancy in common exists when war-
ranted by a will.
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In the Clapper case the appellees contended that the
will showed testator intended that the remainder of
the one-fourth share in the use of the land which each
of the testator’s children held for life should go to such
life tenant’s children equally at his death, which would
result in a per stirpes distribution. Appellants contended
that the will showed testator intended a per capita dis-
tribution. The court said: “However, as stated in ap-
pellants’ brief, the sentence may be clarified by elimi-
nating the words ‘shall vest in fee simple’, so it would
read ‘and at their death shall be divided equally be-
tween their children.’ Under the proper rule of con-
struction it would mean ‘and at their respective deaths
shall be divided equally between their respective chil-
dren.’ This means a distribution per stirpes, with the
children of each child taking equally that share (14)
in which their parent had his life estate.” The court
further said: “The rule of construction stated by the
decisions quoted from is sound and appears to repre-
sent the majority doctrine. * * * Hence, ‘their death’
will be read ‘their respective deaths’ and ‘their children’
will be read ‘their respective children.” The sentence
in the will would then read ‘and at their respective
deaths shall be divided equally, and shall vest in fee
simple between their respective children.’” There are
a multitude of cases that, sustain the position taken in
Clapper v. Clapper, supra. See, Annotation, 13 A. L. R.
2d 1062, supplementing annotations in 16 A. L. R. 122,
78 A. L. R. 1411, and 126 A. L. R. 179.

In Dills v. Deavors (Ky.), 266 S. W. 2d 788, W. T.
Deavors (a son of Sally Deavors, deceased) and his son
Earl brought an action against Dewey Dills, devisee un-
der the will of a deceased daughter of Sally Deavors, to
determine their rights under a deed executed by Sally
Deavors to her children. The deed read as follows:.
“This deed of conveyance made and entered into this
11th day of July, 1892, between Sally Deavors, party
of the first part, and Martha J. Deavors, Victoria C.
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Deavors, and W. Thomas Deavors, parties of the second
part: Witnesseth: That the said party of the first
part, for and in consideration of the love and affection
I have for my three children, do hereby sell and convey
to the party of the second part, their heirs and assigns,
the following described property, to-wit: (Description
omitted) The said Sally Deavors retains and keeps pos-
session of said land during her natural life time * * *
and at her death the aforesaid tract of land is to go to
her three children * * * and they are to have full posses-
sion of the same so long as they live, and at their death
it is then to go to their bodily heirs * * *.” Sally Deavors
died in 1904. She left surviving her the three children
previously named. The court said: “It appears to be the
prevailing rule that where land is conveyed or de-
vised to several persons for life and at ‘their death’ to
‘their’ children or bodily heirs, the phrase ‘their death’
will be read ‘their respective deaths’ and the phrase
‘their children’ or ‘their bodily heirs’ will be read ‘their
respective children’ or ‘their respective bodily heirs.’
Annotation, 16 A. L. R. 123, 57 Am. Jur., Wills, sec.
1315, p. 870.”

In Horne v. Horne, 181 Va. 685, 26 S. E. 2d 80, the court
said: “The presumption of a per capita distribution is
not a strong one and is easily overborne. It will yield
to a very faint glimpse of a contrary intention in the
context, or a contrary intention deduced from a study
of the will as a whole.” See, also, Claude v. Schutt, 211
Towa 117, 233 N. W. 41, 78 A. L. R. 1375. In the Horne
case, which started as a suit for partition, a grantor
conveyed a certain tract to his two sons with remainder
“to their lawful children.” The deed also provided that
the grantor wished one son to be given the dwelling
house and 75 acres of land and no more and the land
was properly partitioned accordingly. One of the
grantees died without issue and the children of the other
grantee contended that the remainder was a gift to a
class composed of the children of both, if both had chil-
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dren, or, if only one had children, to the children of that
one. On the other hand, the heirs of the grantor con-
tended that the deed created life estates in separate and
distinct parts of the tract of land and that the remainder
must be construed to be distributive so as to give the
share of each grantee to his children, if he had any,
and one son having died without issue, that part of the
estate given him for his life reverted to the estate of
the original grantor. It was held: That the children
of the grantee were not entitled as purchasers under
the deed to the remainder in that part of the land given
to the other grantee, since the two life estates were not
joint estates in the land, but were estates in separate and
distinct parts thereof, certainly not less than life es-
tates in common.

In Stoutenburgh v. Moore, 37 N. J. Eq. 63, a testator
provided by his will “all the rest and residue of my
estate, real, personal and mixed, I give, devise and be-
queath the income to my two sons, Robert and Edward,
to be equally divided between them during their lives,
and at their death to be equally divided between my
grandchildren, to them, their heirs and assigns.” The
testator had two sons living at the time of making the
will. They were both married and both survived the tes-
tator. Edward died leaving a widow and one child;
Robert survived and had four children. The questions
presented were, what was the interest of Robert in the
remainder, and what was the interest of the grandchil-
dren of the testator? Robert claimed that he was en-
titled, by virtue of an implied cross-remainder, to the
whole of the income for his life, and that the remainder
was not divisible until his death. His children claimed
that whenever it was divided it was to be divided per
capita among all the grandchildren, his children and
the child of his brother Edward. On behalf of the com-
plainant, the child of Edward, it was claimed that the
gift to Robert was only half of the income of the re-
mainder, in any event, and that on the death of Edward
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the remainder was divisible into two shares, one of
which went at once to the child of Edward, and that on
the death of Robert the other share would go to his
children. The court said that neither of the sons had a
right, under the will, to more than one-half of the income
in any event, and when one of them died the principal
was to be divided. The author of the opinion said:
“* * * T am of opinion that by the term ‘at their death’
the testator meant at the death of them respectively,
not at the death of the survivor.” In this opinion the
case of Jackson v. Luquere, 5 Cow. 221, was referred
to, wherein, under a devise to two daughters, “to be
equally divided between them, share and share alike, and
to be to them for and during their natural life, and after
their death then to be to their and each of their children,
and to be divided between them, share and share alike”
it was held that on the death of one daughter, her share
vested in her children immediately, per stirpes.

In Williams v. Johnson, 228 N. C. 732, 47 S. E. 2d 24,
a devise was made to the children of the testator’s de-
ceased son for life and then to their bodily heirs, or is-
sue, surviving them, and in the event that any of such
grandchildren should die, without leaving surviving
issue, then to his next of kin in fee simple. The court
held that the children or issue of each grandchild should
take per stirpes and not per capita. The court pointed
out that if the testator had intended that his grand-
children and their issue should constitute a class and
take per capita, there would have been no necessity for
a limitation over upon the failure of any grandchild to
leave issue surviving him.

In 3 Page on Wills (Lifetime Ed.), § 1082, p. 291, it
is said: “Even the use of such a word as ‘equally’ or
‘share and share alike’ is not conclusive of an intention
to distribute per capita; since the equality which is in-
tended may be among the various classes, and not among
all the individuals. Accordingly, a gift to the heirs of
A and B, etc., to be divided equally, or share and share
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alike, has been held, in some cases, to show an intent to
distribute per stirpes.” And in § 1081, p. 290, it is said:
“The fact that the parents are named and the children
are not named, but are described by relationship to their
respective parents, tends to show that a per stirpes dis-
tribution is intended, * * *. See, also, Bethea v. Bethea,
116 Ala. 265, 22 So. 561; Mooney v. Tolles, 111 Conn. 1,
149 A. 515, 70 A. L. R. 608. To like effect see 3 Jarman
on Wills (7th Ed.), c. XLII, pp. 1688, 1689, 1690; Mew-
born v. Mewborn, 239 N. C. 284, 79 S. E. 2d 398.

Restatement, Property, § 301, p. 1649, states: “Simi-
larly if the members of the class are of two or more
families and the parent of each of these families is given
a prior life interest in an equal share in the subject mat-
ter of the class gift, this fact tends to establish that
those class members who are the children of one life
tenant are to take only that share in which the parent
life tenant had his interest. Additional language speci-
fically giving over the share of the parent to his chil-
dren excludes per capita distribution.”

In In re Estate of Pfost, supra, the word “between”
was considered as more controlling than the words “be
divided equally, in equal shares, share and share alike”
in determining that a devise was to be distributed be-
tween 13 people, half to one of the 13 and the other half
to the 12, rather than to the 13 per capita. It is apparent
that this court did not in reality give too much credence
to the words “share and share alike” in determining this
case. In the cited case this court did not say that the
use of the term “share and share alike” would or would
not indicate a per capita division.

The cases of In re Estate of Pfost, supra, and Kramer
v. Larson, supra, are not ones involving a life estate in
more than one person and remainder in their children,
or words of similar import. In the latter case the rule
of construction is different, as hereinbefore pointed out.

In Bodeman v. Cary, supra, the court held that the
true intent was to create a joint tenancy with right of
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survivorship. In the instant case it appears that there
was no intent to create a joint tenancy with right of
survivorship between the three families, but that surviv-
orship was only intended between the husbands and
wives. The court said, quoting from In re Estate of
Vance, 149 Neb. 220, 30 N. W. 2d 677: “ ‘While as be-
tween joint tenancies and tenancies in common the law
prefers the latter, yet if the purpose to create a joint
tenancy is clearly expressed in an instrument of con-
veyance or ownership, the law will permit the inten-
tion of the parties to control, and a joint tenancy with
right of survivorship will be created.””

We have been unable to find cases exactly in point,
relating to the construction of a will such as we have
in the instant case. However, there are a great number
of cases, including those cited, that use certain words
which have the same meaning as the words used in the
will considered in this case. In the case of Dole v.
Keyes, supra, cited by the appellees, the court rejected
the majority rule as we view it from our research.

As we interpret the will under consideration, rules of
law relating thereto, and the authorities as heretofore
set forth, the testator devised three life estates, each life
estate consisting of a one-third interest in the property,
to Harold and his wife, if she survives him, to Leonard
and his wife, if she survives him, and to Marie Mundy
and her husband, if he survives her. At the death of
Harold, or at the death of his wife, if she has not re-
married, whichever occurs last, their life estate in one-
third of the property is extinguished and Harold’s chil-
dren take the right of possession to one-third of the
property. Leonard’s children take in the same manner.
The same result follows if Marie and Leo Mundy leave
natural-born children surviving them and, if they leave
no natural-born children surviving, their life interest is
extinguished and Harold’s and Leonard’s children take
their aunt’s one-third interest in the property per capita.
The fee thereby descends in thirds at three distinct
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times, at the death of the survivor of Harold and his
wife, the death of the survivor of Leonard and his wife,
and the death of the survivor of Marie and her husband.

Section 76-117, R. R. S. 1943, providing for the creation
of cross-remainders, is not applicable for the reason that
the will effectively manifests an intent not to create
cross-remainders between the life tenants. In the will
here considered there is no language which clearly ex-
presses that a joint tenancy exists, but the language
therein does appear to create a tenancy in common.

We conclude that insofar as our former opinion is in
conflict with this opinion it should be overruled.

We reverse the judgment of the district court and
remand the cause with directions to render judgment
in conformity with this opinion.

REVERSED AND REMANDED WITH DIRECTIONS.

CARTER, J., concurring.

The dissent in this case attempts to make difficult
that which appears to be a rather simple problem when
properly analyzed.

The real question, as I view it, is whether or not the
testator created a tenancy in common or a joint tenancy
when he conveyed a life estate to his three children. I
submit that it was the former. There is not one word
in this will to indicate that a joint tenancy or a tenancy
in common with survivorship was intended. It is a
well-known rule in this state that tenancies in common
are favored and that joint tenancies will not be found in
the absence of language indicating a clear intent to create
one.

Upon the decease of a tenant in common his interest
descends to his children in the absence of language
vesting it elsewhere. Consequently, upon the death
of one of the tenants in common his interest vests im-
mediately in his children, share and share alike. The
fault in the dissent is contained in the unwarranted
premise that the life estate created a survivorship in the
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surviving life tenant when there is not the semblance
of any such intent.

The majority is charged in the dissent with ignoring
section 76-117, R. R. S. 1943. This act applies only when
a conveyance of property is made to two or more per-
sons as tenants in common for life or for a term of
years which is terminable at their deaths “with an ex-
press remainder, * * * (a) to the survivor of such per-
sons, or (b) upon the death of all the life tenants.”
There is no provision of the will that brings the case
within the scope of this statute. Even the Nebraska
Law Review article quoted in the dissent reflects this
limitation upon the scope of section 76-117, R. R. S. 1943.

The will provided that in the event no children were
born naturally to his daughter, the testator gave their
share in the real estate to the “children of my sons Har-
old and Leonard, share and share alike.” If the posi-
tion taken in the dissent is the correct one, there was no
need whatever for this provision. It becomes superflu-
ous under such an interpretation. The rule is that the
intent of the testator will be gathered from the four
corners of the will. This means that the intent of the
testator is to be determined from the whole will and
not only from those provisions that appear to support
any specific theory.

I submit that the conclusion of the majority is con-
sistent with all provisions of the will and properly re-
flects the intent of the testator. The confusion in the
case, if any, is injected by the dissent and not the ma-
jority opinion.

SPENCER, J., dissenting. Simmons, C. J., and Bos-
LAUGH, J., concurring in this dissent.

I am unable to agree with the majority opinion for
three reasons: First, it to me patently ignores the in-
tent of the testator and by an anachronistic rule of con-
struction wholly foreign to Nebraska law actually de-
feats that intent; second, it in effect repeals section 76-
117, R. R. S. 1943, which is section 17 of the Uniform
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Property Act; and, third, if a rule of construction is to
be applied, the wrong one has been used.

The question in this case is whether the remainder
is to be distributed per stirpes or per capita. In con-
cluding that a part of the remainder is to be distributed
per stirpes, the majority opinion brings into our law a
rule of construction sometimes referred to as the Eng-
lish rule, which has been adopted in some states in this
country which lean toward a stirpital construction.
Stated briefly, this rule provides that a devise to life
tenants as tenants in common with remainder to their
children upon the death of the life tenant is to be con-
strued not as it is written but as if the devise read to -
their respective children upon their respective deaths.
As I will suggest later, this rule has no place in Nebraska
law, and, in any event, it is not applicable to this will.

I believe that the intent of the testator, which is con-
trolling in the construction of any will, is so evident in
this case that it is unnecessary to resort to an arbitrary
rule of construction in order to arrive at the meaning
intended. I think it is clear that the testator intended
that his children during their “natural lives,” or their
spouses until their remarriage, should have the use and
income of the property, and upon the “death” of the life
tenants and the death or remarriage of the spouses, the
remainder was devised to the children of Leonard and
Harold and the natural-born children of Marie. I be-
lieve that the testator indicated an intent to treat all of
the remaindermen equally and that no intention to the
contrary is found in the will.

Until this case we have consistently held in Nebraska
that the court, without much regard to canons of con-
struction, would place itself in testator’s position, as-
certain his intent, and, if lawful, enforce it. Judge Sulli-
van stated the rule as follows in Weller v. Noffsinger,
57 Neb. 455, 77 N. W. 1075: “No rule of law is better
settled, or more in accord with good sense, than that
which requires the intention of the testator to be ascer-
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tained from a liberal interpretation and comprehensive
view of all the provisions of the will. No particular
words, no conventional form of expression, are neces-
sary to enable one to make an effective testamentary
disposition of his property. The court, without much
regard to canons of construction, will place itself in the
position of the testator, ascertain his will, and, if lawful,
enforce it.” This exact language was repeated in Krause
v. Krause, 113 Neb. 22, 201 N. W. 670, and In re Estate
of Dimmitt, 141 Neb. 413, 3 N. W. 2d 752, 144 A. L. R.
704, and in other cases. It is found in substance in
every will construction in our reports, including Bode-
man v. Cary, 152 Neb. 506, 41 N. W. 2d 797, which is
controlling herein but which the majority opinion, be-
cause of the assumption of a false premise and some
judicial surgery performed on the testator’s intent, holds
to be inapplicable.

I suggest further that the law followed is an anachro-
nism. It is followed in this country only in those states
which favor a stirpital distribution. Nebraska is not
one of them. As we said in Douglas v. Cameron, 47
Neb. 358, 66 N. W. 430: “ ‘The rule of representation
applies only from necessity, or where there are lineal
heirs in different degrees.”” And again, in the same
case at page 366, referring to an opinion by Chief Justice
Shaw of Massachusetts: “The point, however, we de-
sire to impress is that at the time he wrote, representa-
tion in America was not presumed, but was only applied
where the statute affirmatively provided therefor.” The
reason for stirpital distribution in England and why it
has not been generally adopted in America is discussed
in that case.

An observation by the writer of an Annotation ap-
pearing in 16 A. L. R. 16 is illuminating: “It is a com-
mon remark that the decisions on the question as to
when beneficiaries under a will are to take per capita,
and when per stirpes, are in hopeless confusion. An-
alysis and comparison, however, show that their diver-
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sity of result is due not to a difference as to the prin-
ciples of construction, but as to the amount of evidence
of a contrary intent which will overcome the general
presumption that, where the proportions in which the
beneficiaries are to take are mot specified, they take
per capita. The cause of this difference is due to the
inclination of some courts—notably those of Connecti-
cut, Georgia, Illinois, Indiana, Kentucky, New Jersey,
and Pennsylvania—toward stirpital distribution wher-
ever possible.” (Italics supplied.)

What the majority opinion is doing is reading into
the will words which simply are not there, which in
nowise reflect the testator’s intent, but on the contrary
have the effect of destroying the very thought clearly
expressed by the testator, especially so when the lan-
guage used is given its generally accepted, literal, and
grammatical meaning. In fact, the children of the testa-
tor themselves construed the will to create cross-remain-
ders in the surviving children until the motion for re-
hearing. I quote from appellants’ original brief: “Mar-
tin F. Gaughen’s will (E1:2) made certain bequests and
the major portion of his property, consisting of 240
acres of farm land in Dodge County, was devised as
follows: Life estates were devised to testator’s three
children, Harold, Leonard, and Marie Mundy and their
spouses, Mamie, Thelma, and Leo Mundy. On the death
of the last of the above life tenants, the remainder was
devised in the following manner: * * *” (Italics sup-
plied.) They were correct in that interpretation, I be-
lieve, because there is nothing in the will which per-
mits any enjoyment of the remainder interest prior to
the demise of all the children, and the demise or remar-
riage of all the spouses, and any other interpretation
does violence to the will itself.

Assuming, however, that the testator created a ten-
ancy in common in his children as the majority opinion
holds, then certainly section 76-117, R. R. S. 1943, must
be followed. This section is section 17 of the Uniform
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Property Act, and was intended to avoid exactly the
thing the majority opinion creates. In 1939, when the
Nebraska State Bar Association was considering the
Uniform Property Act and what position to take with
reference to it, an able real property lawyer reported
on section 17 as follows: “Section 17 deals with the
doctrine of cross remainders; and provides that when
an estate is conveyed to two or more persons as tenants
in common which is terminable at their deaths with an
express remainder to the survivor of such persons or
upon the death of all of the life tenants to another per-
son, such conveyance creates cross limitations among
the tenants in common so that the shares of those dy-
ing vest in the remaining tenants. We have no Nebras-
ka statute and have had no Nebraska cases dealing with
the rule of cross remainders. It suffices to say that a
great deal of hair splitting and technicalities have been
indulged in by the courts generally in dealing with
this problem. It is bound to arise in Nebraska and it
should be settled in such a manner as to avoid need-
less difficulties. This proposed section furnishes a statu-
tory definition, clarifies the law, expresses a common
sense view, does away with technicalities and settles
the matter so that all may understand.” 18 Nebraska
Law Review, No. 4, p. 145. '

The majority opinion brushes aside section 76-117,
R. R. S. 1943, by stating that it is inapplicable here be-
cause the will effectively manifests an intent not to
create cross-remainders between the life tenants. I
believe that not only is an opposite intent manifested in
the will, but that the very purpose of the statute has
been ignored. It is my opinion that the Legislature in-
tended to avoid the operation of the so-called English
" rule by enacting section 76-117, R. R. S. 1943, which
provides that none of the remaindermen shall go into
possession until all of the life estates have been termi-
nated. In arriving at the conclusion that an opposite
intent is manifested in the will, the majority rely upon
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a rule which has never been in effect in this state and
which if it were, the statute abolished. In effect, the
rule is used to void the statute and thus destroy its mean-
ing and effect.

The matter to be decided in this case is whether the
remainder is to be distributed per capita or per stirpes.
The majority do hold under their construction that the
remainder devised to the natural-born children of Marie
is to be distributed per capita to the children of Leonard
and Harold in the event there is a failure of issue to
Marie. I cannot draw this fine a distinction. I believe
that the testator intended the entire remainder is to be
distributed per capita, and not one-third per capita and
two-thirds per stirpes.

I suggest further that there are other rules of con-
struction in England and those states which lean to a
stirpital distribution which would be more logical than
adding words to a will if the testator’s intent were not
clear. Those constructions, however, would require a
per capita distribution and not a stirpital one.

Under a bequest to children of several persons, the
children take per capita and not per stirpes in the absence
of words indicating a different intent. Abrey v. New-
man (1853), 16 Beav. 431, 51. Eng. Rep. R. 845, 22 L. J.
Ch. 627, 17 Jur. 153, 1 Wkly. Rep. 156. See the Ameri-
can and other English cases collected in 16 A. L. R. 61.
If it were argued that this rule should not apply be-
cause of the language used in the instant will, I suggest
that the cases do not bear out this assumption. As said
in 3 Page on Wills (Lifetime Ed.), § 1082, p. 288: “It
also applies where he describes them as separate classes,
such as ‘the children of’ one named parent, and ‘the
children of’ the other named parent,” which incidental-
ly is our exact situation. As suggested by Page in the
same article, this is the rule even if the parents are
related to the testator in unequal degrees.

There is in the majority opinion the suggestion that
if the parents are named, and the children are not



Vor. 172] SEPTEMBER TERM, 1961 763
Gaughen v. Gaughen

named, a per stirpes distribution is intended. The ref-
erence is supported by single Connecticut and Alabama
cases, both of which jurisdictions are states favoring
stirpital distribution on the slightest pretext. I sug-
gest the rule followed in most jurisdictions is otherwise,
See the cases collected in 16 A. L. R. at page 31. To the
same effect see 57 Am. Jur., Wills, § 1301, p. 861, which
does not even mention the Connecticut and Alabama
cases.

There is also the rule which is followed in both Eng-
land and those states favoring a stirpital distribution that
where there is a limitation over, the distribution is per
capita and not per stirpes. A good illustration of these
cases is the Kentucky case of Walters v. Crutcher, 15 B.
Mon. 2, which I use because the Kentucky case of Dills
v. Deavors, 266 S. W. 2d 788, has been cited in the major-
ity opinion. That case holds the rule contended for in
the majority opinion to be inapplicable where there is
a limitation over in case of the death of any of the
life tenants without children, since in such case an in-
tention is apparent that all the children will take as one
class. That is exactly the situation which we have in
the instant case.

It will serve no purpose to extend this dissent further.
I summarize by saying that to hold that the testator
devised both a life estate and a remainder in thirds is
to overlook these salient features of the will and the
admitted facts appearing in the record: First, the tes-
tator designated the objects of his bounty by their rela-
tionship to their living ancestors, thereby indicating that
they are not to take in his or her place or by representa-
tion, but that the reference to the ancestors is solely
for the purpose of designating the beneficiary. Second,
all the remaindermen are of the same degree of kindred
to the deceased, and if all of the children of deceased be
dead, they would take equally under the statute of de-
scent in the absence of a will. Third, if the decedent
had intended a stirpital distribution, he could have
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easily stated so in his last will. He made no attempt
to do so. Fourth, the testator on two occasions in the
disputed paragraph decreed distribution on a share
and share alike basis with nothing to be found in the
entire will indicating an intent contrary to the general-
ly accepted meaning of the quoted words. Fifth, the
provisions of the will itself, wherein the testator devised
the remainder “upon the death of said life tenants or the
remarriage of my children’s spouses,” indicates that the
whole remainder goes over together instead of in sepa-
rate shares.

Our first opinion in this case, Gaughen v. Gaughen,
171 Neb. 763, 107 N. W. 2d 652, is the correct one and
should be adhered to.

DarRTMOUTH COLLEGE, A CORPORATION, APPELLEE, V. GERALD
ROSE ET AL., APPELLANTS, IMPLEADED WITH RALPH

ROPKEN ET AL., APPELLEES.
112 N. W. 2d 256

Filed December 1, 1961. No. 34979.

1. Appeal and Error. Actions in equity, on appeal to this court,
are triable de novo, subject, however, to the rule that when evi-
dence on material questions of fact is in irreconcilable conflict,
this court will, in determining the weight of the evidence,
consider the fact that the trial court observed the witnesses
and their manner of testifying, and must have adopted one
version of the facts rather than the opposite.

2. Limitations of Actions: Adverse Possession. A party, in order
to establish title to real estate by the operation of the statute
of limitations, or in other words by adverse possession, must
prove by a preponderance of the evidence that he has been in
actual, continuous, notorious, and adverse possession of the
property under claim of ownership during the full period
required by the statute.

3. Limitations of Actions. The statutory period for the establish-
ment of title to real estate by adverse possession is 10 years.

4. Adverse Possession. To determine the acts necessary to consti-
tute adverse possession it is sometimes necessary to take into
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consideration the character of the property and the purposes

for which it is suitable.

It is the visible and hostile possession, with an inten-
tion to possess land occupied under a belief that it belongs to
the possessor, that constitutes its adverse character. Ordinarily
the hidden or remote view or belief of the possessor in taking
possession does not relate itself to the adverse character of the
possession.

6. Waters. Accretion is the process of gradual and imperceptible
addition of solid material, called alluvion, thus extending the
shore line out by deposits made by contiguous water, or by
reliction, the gradual withdrawal of the water from the land by
the lowering of its surface level from any cause.

AppeaL from the district court for Dakota County:
Joun E. NEwToN, JUDGE. Affirmed.

Cecil W. Orton and Kindig, Beebe & McCluhan, for
appellants.

Smith & Smith and Woods, Fuller, Schultz & Smith,
for appellee.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BROWER, JJ.

MESSMORE, J.

This is an action in equity brought on July 28, 1959,
by Dartmouth College, a corporation, against the de-
fendants Gerald Rose and Gloria Rose, husband and wife,
Lawrence Harris and Rosetta Harris, husband and wife,
and Ralph Ropken and Betty Ropken, husband and wife.
The purpose of this action was to quiet title to certain real
estate described in the plaintiff’s petition against all of
the defendants, and to enjoin them from setting up or
asserting any interest in, right or title to, or lien upon
said real estate or any portion thereof. The defendants
Ralph Ropken and Betty Ropken, husband and wife,
filed a disclaimer of any right, title, or interest in the
real estate here involved. The trial court rendered
judgment quieting title in the plaintiff to certain lands
as described in the plaintiff’s petition, and enjoined the
defendants from asserting any claim or interest in said
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real estate. The court also determined that the dispute
in question was confined to the land lying directly east
of the plaintiff’s land, since a portion of the land in dis-
pute lies within the State of Iowa and beyond the juris-
diction of the district court for Dakota County, Nebraska.
The defendants filed a motion for new trial which was
overruled. The defendants appeal.

The plaintiff’s petition alleged that the plaintiff is
the owner by title in fee to certain real estate situated in
Township 27 North, Range 9 East of the 6th P. M., in
Dakota County, Nebraska. The petition further alleged
that the plaintiff and its predecessors in title have had
open, notorious, continuous, and exclusive adverse pos-
session of said real estate under claim of title thereto
for more than 10 years last past; that Leon E. Williams
acquired title to this real estate by deed on February
13, 1948; that he died testate May 26, 1958; that by
his will, which was duly admitted to probate December
6, 1958, he devised all of the real estate in Dakota
County of which he died seized to the plaintiff; and that
none of said defendants have any valid or legal owner-
ship of, interest in, right or title to, or lien upon said
real estate, or any part thereof, but their apparent claims
cast a cloud upon the plaintiff’s title which should be
removed.

The defendants, except the defendants Ropken, ad-
mit that part of paragraph 5 of the plaintiff’s petition
alleging that these answering defendants claim some
interest in, right or title to, or lien upon the real estate
described in the plaintiff’s petition, and deny every other
allegation therein.

By cross-petition these defendants alleged that they
are the owners of the real estate known as Omi Island
in the Missouri River, then the description of the real
estate which they claim to own is set forth; that these
defendants have been in continuous, open, notorious, ex-
clusive, and adverse possession of the lands therein de-
scribed which are situated in Woodbury County, Towa,
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and Dakota County, Nebraska, under claim, and have
occupied every part of said property, claiming the same
as their own, clearing and improving the same, and have
claimed adversely to any and all interests of the plain-
tiff and all other persons, and against the whole world
for more than 10 years last past; and that they are now
in possession of the same. The prayer is that their right,
title, and interest in and to said described real estate,
including all accretions thereto, be found and deter-
mined to be in these defendants and cross-petitioners,
and that they have title quieted in them to said land.
The trial court quieted and confirmed title in Dart-
mouth College as against each and every one of the
defendants named herein to the following described
real estate situated in Township 27 North, Range 9 East
of the 6th P. M.: Government Lots 4 and 5, Section 15,
and all accretion lands thereunto belonging; Lot 6, Sec-
tion 15, as located and established by survey and plat
of R. V. Fairchild, civil engineer, in the year 1930, and
approved by the board of county commissioners of Da-
kota County, Nebraska, and all accretion lands there-
unto belonging; Government Lots 1, 2, 3, and 7, Section
22, and all accretion lands thereunto belonging; Lots
8 and 9, Section 22, as located and established by survey
and plat of R. V. Fairchild, civil engineer, in the year
1930, and approved by the board of county commissioners
of Dakota County, Nebraska, and all accretion lands
thereunto belonging; all accretion lands belonging to Gov-
ernment Lot 5 and to Government Lot 6, Section 22; the
south 16 acres of Government Lot 1, and all of Govern-
ment Lot 2, Section 16, and all accretion lands there-
unto belonging; Lot 3, Section 16, as located and estab-
lished by survey and plat of R. V. Fairchild, civil engi-
neer, in the year 1930, and approved by the board of
county commissioners of Dakota County, Nebraska, and
all accretion lands thereunto belonging; Government
Lots 1 and 2, Section 21, and all accretion lands there-
unto belonging; Lot 9, Section 21, as located and estab-
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lished by survey and plat of R. V. Fairchild, civil engi-
neer, in the year 1930, and approved by the board of
county commissioners of Dakota County, Nebraska, and
all accretion lands thereunto belonging; and the south
half of the southwest quarter of Section 16, and all accre-
tion lands thereunto belonging.

The real estate, all situated in Township 27 North,
Range 9 East of the 6th P. M. (except the south half of
the southwest quarter of Section 16), is also described
as follows: ' Commencing at the northwest corner of
Lot 5 in Section 15, thence due east along the north line
of said Lot 5, and the centerline of said Section 15, ex-
‘tended to the state boundary line, between the states of
Iowa and Nebraska, as set forth in the Iowa-Nebraska
Boundary Compact ratified by Nebraska on May 7, 1943,
and being the centerline or middle of the former pro-
posed stabilized channel of the Missouri River, as estab-
lished by the United States Engineer’s office, Omaha,
Nebraska, and shown on the alluvial plain maps of the
Missouri River, from Sioux City, Iowa, to Rulo, Ne-
braska, which maps are now on file in the United States
Engineer’s office at Omaha, Nebraska, and copies of
which maps are now on file with the Secretaries of
State of the States of Iowa and Nebraska; said boundary
line also being shown on exhibits Nos. 24 and 25 in
this cause; thence southerly, on the centerline of said
proposed channel and state line, to its intersection with
the south line of Section 22, extended; thence due west,
along the south line of said Section 22, extended, to the
southwest corner of said Government Lot 7, in said Sec-
tion 22; thence due north, along the west line of said
Government Lot 7, in said Section 22, a distance of
1,745 feet; thence south, 80° west, a distance of 2,615
feet to the west line of Lot 5, Section 22; thence due
north, along the west line of said Government Lot 5,
in said Section 22, extended, 990 feet; thence south, 82°
west, for a distance of 3,902 feet; thence north 65° west,
for a distance of 1,300 feet; thence north, 3° east, for a



VoL. 172] SEPTEMBER TERM, 1961 769
Dartmouth College v. Rose

distance of 1,865 feet; thence due east for a distance of
1,052 feet; thence due north for a distance of 1,220 feet,
to the government meander corner on the north line of
Section 21; thence north along the west line of Lot 2,
Section 16 to the northwest corner of said Lot 2, in
said Section 16; thence east along the north line of Lot
2, extended, in Section 16 to the southwest corner of
Lot 5 in Section 15; thence north, along the west line
of said Lot 5, Section 15, to the place of beginning; to-
gether with all accretion lands thereto and thereunto
belonging.

Assignments of error necessary to a determination of
this appeal may be summarized as follows: The de-
cision of the trial court is not sustained by the evidence
and is contrary to law.

Leon E. Williams acquired the land as set forth in
the plaintiff’s petition from the Independent Stock Farm,
a corporation, by warranty deed on February 13, 1948.
The title to this land is shown to have been quieted
in the plaintiff’s predecessors in interest in 1933, in the
case of Independent Stock Farm v. Stevens, 128 Neb.
619, 259 N. W. 647. Title was quieted in the plaintiff’s
predecessors to the parcel of land extending from the
northwest corner of Lot 5, Section 15, Township 27
North, Range 9 East of the 6th P. M., east along the
north line of said Lot 5 (the centerline of Section 15)
extended, to the right bank of the Missouri River, thence
southeasterly along the right bank of the Missouri River
to its intersection with the south line of Section 22,
Township 27 North, Range 9, extended eastward to the
river bank, thence west along the extended south line of
Section 22 to rejoin the south line of plaintiff’s govern-
ment survey land. In 1933, it was adjudged that the
title to this parcel of land extended to the right bank
of the Missouri River along its full frontage. In the
district court for Dakota County a decree was rendered
similar to the foregoing, describing the same boundaries,
quieting title against other and unknown persons, and
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entered in the trial court’s journal December 6, 1938.

The course of the river is shown in exhibit No. 16,
wherein it is stated that Omaha Creek did not run across
this accretion land until long after it came into exist-
ence. At all times the north and south boundaries of
the subject land have been extensions of the lines of
the United States government survey as appears from
this decree.

The plaintiff became the owner of this land by virtue
of a devise in the will of Leon E. Williams, deceased,
which was duly admitted to probate.

It was stipulated that the lands in dispute are those
lying east and north of Omaha Creek as it presently
flows, and said lands are river-made lands formed gradu-
ally by accretion or reliction, and not by avulsion, it
being understood that the defendants do not concede that
said lands are accretion to the lands of the plaintiff not
in dispute.

It is the plaintiff’s claim that the accretion is to its land,
while the defendants contend the accretion is to what
they call Omi Island, which they claim by adverse pos-
session. The plaintiff disputes the fact that there is
an Omi Island. It appears that what is called Omi Is-
land contains 1,063.42 acres.

The plaintiff made a prima facie case by the evidence
of John Laros, an engineer who made a survey of the
lands involved in this litigation in 1958 and prepared a
plat. He testified that the plat was drawn to scale; that
the distances were correct and the lines drawn thereon
were to scale; that the location of Omaha Creek was
correct on the north and south where it intersects the
boundary line; that the high land is as shown at the
north and south boundary line; that the soil that lies
east of Omaha Creek is a sandy soil and below the bank
there are sandbars; and that above the high bank there is
some black soil that is called “alluvial” soil, and some
that might be called “river wash.”

An exhibit in evidence discloses, as well as does ex-
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hibit No. 1, the course of Omaha Creek which apparently
entered on the north tip of what is referred to as Omi
Island and flows on the west side of what is referred
to as Omi Island and allegedly separates the island from
the mainland. There is no dispute but that the main-
land, as we refer to it in this case, is owned by the
plaintiff. Exhibit No. 1 has been examined, and it is
deemed unnecessary to point out the findings of the
engineer who prepared this exhibit.

When Leon E. Williams owned what has been called
the Independent Stock Farm, he named it the Diamond
A Ranch.

Duane Jenkins testified that he lived near the Inde-
pendent Stock Farm in 1948, 1950, 1951, 1952, and 1953;
that in 1950 he and another person hunted on Omi Is-
land and were unable to go very far on account of the
brush; that in the winter of 1950 and 1951, and later on
in that year, he and others started dragging piling off the
island; that he and others covered the so-called island to
the north, east, and south of Omaha Creek wherever
they could get through; that Ivan Krumwiede loaned him
a tractor to use on the island; that their purpose in
going on the island was to drag piling; that Bud Morrow
was also dragging piling with a team; that during the
time he and others were on the island there was no
farming done; that Bud Morrow was there and lived
in a tent which was the only habitation on the island;
that in the spring of 1951, he and Ralph Ropken broke
some land and farmed by planting roughly 40 acres of
corn and a few melons; that he was out there off and
on with Ralph Ropken until the crops were harvested,
and they were the only ones on the island; that he saw
no fences on the island, and he was over all of it in
1950 and 1951; and that Lawrence Harris was on the
island and did not order this witness off.

On cross-examination this witness testified that the
island was comprised generally of willows; that there
were open spots of sand in various places, and new parts
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were formed on the north; that there was white sand
north of where they farmed; that possibly 50 or 100
people knew that he and Ralph Ropken were farming
on that land; and that people came there fishing all the
time.

The defendants adduced evidence in substance as
follows:
. Lawrence Harris, hereinafter referred to as Harris,
testified that he was on Omi Island first in July 1940,
when he went there to fish; that he was on the island
in 1941 to hunt and fish; that the next time he went
on the island was in 1946; and that at that time he cut
willows, planted a garden, and built a little dwelling
using willows, boards, and driftwood. In 1946 he worked
for Ivan Krumwiede off and on, and when he was off
work, on Sundays and rainy days, he would go over
to the island. He also spent some nights on the island.
He dug a well and hunted on the island in 1946. He
further testified that there were other persons on the
island at that time who were fishing. He also saw
Gerald Rose who had a fishing camp on the island, some
cooking utensils, some decoys, and fishing lines. He
saw Rose doing some clearing. This witness further
testified that he was on the island in 1947, for the pur-
pose of pulling some piling along the edge of the chute
that comes out of the river. In 1947 he planted some
corn, squash, pumpkins, and watermelons. In Novem-
ber or December of that year, when the ice was frozen
strong enough to hold him, he went over to the island
to trap coyotes. He cleared about 9 acres of land on
the island in 1947. In 1947 he was on the island once
every 2 or 3 days, and also at night. Another shack
was constructed of driftwood and some willow poles.
There was very little corn, and it was picked by hand.
After the corn was picked he started to build a fence,
and a “no trespassing” sign was put up. The fence was
a two-strand barbed wire fence attached to wooden posts.
He was helped by Gerald Rose and Lyle Hankins. The
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first sign that was put up read “No Trespassing,” but
another sign was put up later reading “property of Law-
rence Harris and Gerald Rose.” These signs were erected
in the middle of the summer of 1947. More “no tres-
passing” signs were put up the same year. After the
corn was picked in 1947, he hunted ducks, cleared more
willows, and did some fishing until the ice froze. He
further testified that the cottonwoods on the island were
4 or 5 inches in diameter, and some were smaller than
that. After the cottonwoods were cleared, they were
piled up and burned. In January, February, and March
1948, they banded some trees, cut some brush, and
burned it. After the winter months they fenced some
more of the island by continuing the fencing done in
1947 to the north on the island. This witness was un-
able to tell how many acres were cleared in 1949, but
estimated 25 acres. He further testified that in 1949,
mostly garden stuff was planted, and what corn was
planted was picked by hand. In 1949, he was on the
island off and on through the summer, about 2 or 3
days a week. In 1949 he had a brush rake, brush cut-
ter, tractor, and a little planter to plant corn on the
island. In 1950, during the months of January, Febru-
ary, and March, some brush was cleared and this wit-
ness did some trapping and hunting. In the same year
he sowed some clover and redtop grass, and planted
some pumpkins and squash. In 1950, he was on the
island at different times. He knew of no one else being
there except Gerald Rose. In 1949 and 1950 there were
hunters and fishermen along the island, but he did not
know who they were. He dug a well on the island in
1946, another one in 1947, and in 1950 he dug another
well. The chute on the west side of the island was cut
off in 1958. This witness testified that the chute was
approximately 450 feet wide, more or less, before the
Missouri River that flowed through the chute was
shut off in 1958; and that the island was surrounded by
water from the time he went on it in 1946 up to 1958.
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According to this witness he and Gerald Rose cleared
approximately 250 acres of land on this island, and
they permitted others to hunt and fish on the island.
He further testified that Omaha Creek is still running
along the west side of the island, and is between 30 and
90 feet wide and about 4 feet deep; that he and Gerald
Rose named the island in 1948; and that the fence that
was put up in 1946 and 1947 had been torn down and
washed out, and they repaired it at different times.

On cross-examination this witness testified that he
could not say how many acres were cleared in 1950;
and that in 1949, 20 acres or more were cleared, but he
could not be exact because he had never measured it.

Allison Stewart testified that he lives on the island
at this time. The first time he was on the island was
in the spring of 1948. He was working for Gerald Rose
for 3 or 4 days, and cut some brush. The next time he
was on the island was in the winter of 1952, when he
dragged some piling with Gerald Rose. Subsequent to
1952, he was on the island in 1953. He had seen “no
trespassing” signs on the island. On cross-examination
this witness testified that he left in the spring of 1948
and went to Chicago where he remained, off and on, for
5 years; that he took 2 months’ vacation around 1952;
and that Gerald Rose is his brother-in-law.

Roy Towl, chairman of the State Boundary Commis-
sion for Nebraska and an engineer, testified as an ex-
pert to the effect that the channel between the island
and the mainland was never dry; that the boundary line
between the State of Nebraska and the State of Iowa
was approved in 1943; and that by an exhibit, Omi
Island is partly in Nebraska and partly in Iowa.

Gerald Rose testified that he was familiar with the
tract of land lying east of the Dartmouth College farm
described as Omi Island; that the first time he was on
the island was in the fall of 1945, where he went to hunt
and fish; and that the next occasion was in 1946. At
that time he erected a small building, cleared a few wil-



Vor. 172] SEPTEMBER TERM, 1961 775
Dartmouth College v. Rose

lows, and put in a little garden. This structure was
built of boards and some poles set in the ground with a
roof over it to keep them dry while they were clearing
the land. He cleared some land where the structure was
located, and some north, south, and west of that. He
further testified that he had seen Harris on the island
in April 1946; that he first planted field corn on the
island in 1949; that he cleared the land of willows by
using an axe and a corn knife, and continued clearing
the land each year; that he and Harris put in garden,
grass, and crops of corn; that he and Harris were asked
by the Iowa Public Power Company for an easement
across the island, which they granted; that when he first
went onto the island in 1945 there was no cleared land
on the island; that he and Harris built a 300-foot mat
across the property in 1946; that the mat was woven
for the purpose of getting from one part of the island
to another; that he and Harris built a fence and put up
“no trespassing” signs in 1946 and 1947; and that in
1947 they planted sweet corn and redtop grass and in
1949 they planted some field corn. He further testified
that Harris and Lyle Hankins cleared the land which
Duane Jenkins farmed for 1 year, which is north of the
land involved in this litigation; that the house he con-
structed on the island in 1946 burned down and he
erected another one in 1948; that he first had machinery
on the island in 1947; and that he has had machinery
there ever since.

On cross-examination a deposition of this witness was
used wherein he testified that the shack burned down
in 1946. At the time of trial he testified that the shack
burned down in 1947. As to the land cleared in 1948,
he testified at the trial that 15 acres were cleared. In
his deposition he stated that 25 or 30 acres were cleared.
About the brush cutter built and used, at the time of
trial he testified that it was used in 1948, and in his
deposition he stated it was used in 1953. At the time
of trial he testified that he had chickens and hogs on
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this island in 1959, and in his deposition he stated that
he had chickens and hogs on the land in 1954 or 1955.
He further testified that he saw Jenkins and Ropken
in 1951 salvaging piling. He did not tell them they
could not do it or ask them for any money received
from this activity.

Wayne Ross testified that in the spring of 1950 he was
on the island; that Rose made a deal to push a tractor
across the chute, and Harris, Ivan Krumwiede, and
Ralph Ropken were there; and that they had the trac-
tor on a raft made out of piling and pushed it across
with a boat.

Robert Fiscus testified that he was on the island in
1948 and saw Rose there. Rose was cutting some wil-
lows on the south tip of the island with a tractor. On
cross-examination this witness testified that he saw
other people on the island at least three times.

Wilfred Satterwhite testified that he knew the loca-
tion of the island and had been around the island since
he was a boy; that he has seen Rose and Harris on the
island from time to time; and that he saw Harris on
the island in 1945 or 1946, and Harris gave him some
watermelons. In 1947 Harris had machinery on the is-
land. There was a shack on the lower part of the is-
land. He saw Harris and Rose cutting brush on the
island in 1951. He further testified that he was on the
island in 1953 when a conversation was had between
Harris and the foreman of the Leon E. Williams ranch,
the property now owned by the plaintiff, which conversa-
tion was to the effect that the foreman directed Harris
to stay off the island, and Harris told the foreman to
stay on his property and he, Harris, would stay on his
own, indicating the island.

Doug Wilcox testified that he was acquainted with
the island and was on it the first time in 1946, going
there with Rose; that he was looking for piling; and
that at that time he saw a small shack on the island that
Rose told him he owned. He was on the island next in
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1948 with Rose. He observed that Rose had been clear-
ing some willows and small trees. He also saw a fence
on the west side of the island. On cross-examination
he testified that the shack was a makeshift affair made
of willow poles and probably some canvas for a roof
and walls, a sort of temporary shelter; and that he had
been on the island fishing and hunting four or five times
a year.

Jim Satterwhite testified that he had been around the
island ever since it existed; that he had a fishing camp
by the island in 1946; that since 1946 he has seen Harris
and Rose going back and forth to the island; and that
there was always flowing water around the island, ex-
cept for the time when ice was on the river.

George Berger testified that he was on the island in
1946 and that was the first time he saw Harris there.
He did not recall the first time he saw Rose on the island.
There was a small amount of clearing and a small shack
on the island at that time. He saw vegetables and corn
planted on the island in 1948. On cross-examination he
testified that he saw a crop of corn planted by Duane
Jenkins.

Mark M. Cain testified that he was acquainted with
the island; that in 1946 he and Harris built a shelter;
that in 1947 he was on the island for the reason that
he was a commercial fisherman and had to put the river
boats where they could be sheltered; and that he be-
lieved he saw some machinery on the island in 1948.

Lyle Hankins testified that he was acquainted with
the island and was first on it with Harris in 1946;
that they put up a shack, hunted and fished, did some
clearing of brush, and put in a garden; that he was on
the island in 1947 with Harris, and Rose was also on
the island; that they cleared some brush, fished and
hunted, and planted garden; that he was on the island
in 1948 and at that time Harris made a homemade trac-
tor; that Duane Jenkins farmed some land on the island
in 1951, and this witness worked for Jenkins for 2 days;
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and that he and Harris had cleared the land Jenkins
farmed prior to the time Jenkins farmed it. On cross-
examination this witness testified that he did not know
how many acres were cleared, but that there were about
5 patches of garden in 1949.

Merrill Boyd testified that he first saw Harris on
the island in 1946 or 1947; that he saw a shack on the
island in 1948; that in 1948 he saw a fence and “no tres-
passing” signs along the west side of the island erected
by Harris and Rose; and that he also saw a garden on
the island in 1948. He further testified that he saw
Harris clearing willows in 1947 and 1948; that he asked
Harris for permission to erect a duckblind off the island
in 1946; that it first became impossible to get around the
island by boat in 1958; and that there was running
water there all the time except when it would freeze.

Flay Boyd testified that he was on the island in 1947,
and at that time Harris was occupying the island.

The record also shows tax list corrections of Dakota
County for the year 1954. The reason for the correc-
tion was “pt of island of accretion.” There is evidence
indicating that the defendants requested this property
be placed on the tax rolls in 1957.

In rebuttal the plaintiff adduced evidence in substance
as follows.

John Laros testified that he had examined all of the
aerial photographs offered by the plaintiff; that he could
see no evidence of farming on the island in 1949; and
that the photograph for 1955 was the first evidence he
could detect of cultivation on the island.

Ivan Krumwiede testified that he had lived in Da-
kota County all of his life, was familiar with Omi Island,
and had lived in that vicinity for a period of 40 years;
that he knew Harris and Gerald Rose, and was a brother-
in-law of Harris; that he was acquainted with the island
prior to 1946, and was on it 8 or 10 times and did not
see Harris or Rose on the island; that he was generally
on the island 2 or 3 times a year from 1946 to 1850 to
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hunt and fish; that he saw no dwelling, fences, or culti-
vation on the island; that the first time he saw any
farming on the island was in 1951, and this farming
was done by Ropken and Jenkins; that when Harris was
on the island from 1946 to 1950, he was just fishing and
gathering up oil barrels and lumber from the river; that
Harris planted some melons on the island in 1953; and
that he was acquainted with the farming operations of
Ralph Ropken and knew that he was on the island be-
tween 1950 and 1954. He further testified that he con-
ducted piling salvage operations on the island in the
fall and winter of 1949.

Tag Krumwiede testified that he was familiar with
the island; that he was on the island occasionally from
1946 to 1949, and found no evidence of habitation, farm-
ing, or fencing; that he was on the island in January
1950 on two occasions, for the purpose of searching for
piling; that in January 1950, the island was covered with
willows and brush; that he did not see any “no tres-
passing” signs on the island; and that from 15 to 25
hunters, and maybe more, asked permission from him
to hunt on the island because that is a favorite hunting
place.

Dewey Krumwiede testified that he was on the is-
land occasionally between 1946 and 1950, and saw no
evidence of habitation or cultivation.

Ralph Ropken testified that he was familiar with
the island and became acquainted with it first in 1949
when he helped Ivan Krumwiede drag piling off of the
the island; that in the winter of 1950 he and Duane
Jenkins gathered piling on the island; that he was all
over the island by tractor and on foot, and saw prac-
tically all of the island, but saw no signs of human
habitation or cultivation, nor did he see any fence, farm
machinery, or trespassing signs on the island; that he
and Duane Jenkins started farming on the island in
1951, in the same area where it was later cultivated by
Rose and Harris; and that he returned to the island in
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1953. At that time Harris had a little patch of melons
on the island, and a winch with which he was dragging
piling. Harris came onto the island to garden in 1953,
and Rose came on the island to garden or cultivate it
in 1955.

Byron B. Morrow, also known as Bud Morrow, testi-
fied that in the winter of 1950 and the early part of 1951,
he was raking piling off the river and gathering piling
that was available on the bars and banks of the Missouri
River; that he went on the island in October 1950, and
was there until some time in February 1951; that he
had a team of horses, and salvaged considerable piling
from the island; and that he was pretty well all over the
island and found no evidence of settlement, cultivation,
or habitation. There are two exhibits in evidence which
corroborate this witness’ actions in gathering piling
and fixing the time.

We have examined the maps, the aerial photographs,
and -all of the exhibits received in evidence. The maps
and aerial photographs disclose a comprehensive his-
tory of the land here involved.

It was stipulated that the first half of the 1954 taxes
were paid by Leon E. Williams in 1958. The remainder
of this tax was unpaid. :

It will be noted from the evidence adduced by the
parties that there is a direct conflict on the main issues
here involved. This being true, the rule is: “Actions
in equity, on appeal to this court, are triable de novo,
subject, however, to the rule that when evidence on
material questions of fact is in irreconcilable conflict,
this court will, in determining the weight of the evidence,
consider the fact that the trial court observed the wit-
nesses and their manner of testifying, and must have
adopted one version of the facts rather than the oppo-
site.” Dunbier v. Rafert, 170 Neb. 570, 103 N. W. 2d 814.

“A party, in order to establish title to real property
by the operation of the statute of limitations, or in
other words by adverse possession, must prove by a pre-
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ponderance of the evidence that he has been in actual,
continuous, notorious, and adverse possession of the
property under claim of ownership during the full period
required by the statute. * * * The statutory period for the
establishment of title to real estate by adverse posses-
sion is 10 years.” Jones v. Schmidt, 170 Neb. 351, 102
N. W. 2d 640.

“To determine the acts necessary to constitute adverse
possession it is sometimes necessary to take into con-
sideration the character of the property and the purposes
for which it is suitable.” Walker v. Bell, 154 Neb. 221,
47 N. W. 2d 504.

“It is the visible and hostile possession, with an in-
tention to possess land occupied under a belief that it
belongs to the possessor, that constitutes its adverse
character. Ordinarily the hidden or remote view or be-
lief of the possessor in taking possession does not relate
itself to the adverse character of the possession.” Pur-
dum v. Sherman, 163 Neb. 889, 81 N. W. 2d 331.

In Frank v. Smith, 138 Neb. 382, 293 N. W. 329, 134
A. L. R. 458, this court held: “Accretion is the process
of gradual and imperceptible addition of solid material,
called alluvion, thus extending the shore line out by de-
posits made by contiguous water, or by reliction, the
gradual withdrawal of the water from the land by the
lowering of its surface level from any cause.”

In the instant case the parties do not question that
accretion is here involved.

It appears from the record that the defendants claim
ownership of the entire island. The evidence shows
that the land in question was used by the public gen-
erally for the purpose of hunting, fishing, trapping,
pulling piling, and picking up flotsam. The defendants
were engaged in these activities, and such are insuffi-
cient to place the owner on notice of adverse possession.

The evidence shows that in the early part of 1951,
the defendants well knew that others were using and
occupying the island. In this connection we make refer-
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ence to the evidence of Duane Jenkins, Byron B. Mor-
row, and Ivan Krumwiede. The defendants made no
objection to such occupancy, nor did they seek to oust
the parties from the land. In 1951, Duane Jenkins put
in about 40 acres of crops on this land. Ralph Ropken
testified that he and Duane Jenkins had the island to
themselves when they were working on it. Harris came
on the island and started to do some work on it in
1953, and Rose came on the island for the same purpose
in 1955. Ivan Krumwiede testified that Harris first
cultivated some of the land on the island in 1953, with
his permission.

“In determining whether particular acts of owner-
ship indicate an adverse possession, the usual and ordi-
nary use of similar lands by their owners should be
taken into consideration. No precise rule of general
application can be laid down. Any act, or series of
acts, which shows the open, notorious, exclusive, and
hostile possession of one who claims to be the owner of
the land may be proven as evidence of adverse
possession. Thus, such possession may be evidenced by
* * * clearing and cultivating, * * * pasturing, cutting
timber, * * * fishing, * * * or performing similar acts.
However, irrespective of the character of ownership as-
serted, acts of dominion over the land must, to be effec-
tive as against the true owner, be so open, notorious,
and hostile as to put an ordinarily prudent person on no-
tice of the fact that his lands are in the adverse posses-
sion of another. A mere temporary use of the prop-
erty by a trespasser at intervals, whether such intervals
are remote or frequent, is not enough.” 1 Am. Jur,
Adverse Possession, § 132, p. 867. See, also, Huston v.
Graves (Mo.), 213 S. W. 77, 5 A. L. R. 423; Walker v.
Bell, supra; Stokes v. State, 121 Ark. 95, 180 S. W. 492,
Ann. Cas. 1917D 657.

The record also shows that this land is a part of a
large alluvial plain in which the river has moved back
and forth to a considerable extent during the years.
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The accretion border to which the land accreted is
shown by a decree of the district court for Dakota
County in 1933, which determined that the plaintiff’s
predecessors in interest held and owned land lying to
the east of Omaha Creek which for some years prior had
been established in its present course running south-
ward along a high water chute.

In Independent Stock Farm v. Stevens, 128 Neb. 619,
259 N. W. 647, this court said: “The evidence clearly
sustains the claim that the formation of the accretion
land had gone on to a considerable extent before this
little creek cut down across it. In our opinion this does
not render void the plaintiff’s just claim to this land so
formed. We are supported in this holding by several
cases, among them Dowdle v. Wheeler, 89 S. W. 1002
(76 Ark. 529), which holds: ‘Where an accretion has
begun by a deposit against the shores of the mainland,
the subsequent existence of an intermediate stream be-
tween the mainland and the accretion does not prevent
the accretion from belonging to the owner of the main-
land.’” Title was confirmed in the plaintiff and the de-
fendants were enjoined from claiming title to, or pos-
session of, any of said land.

The maps, plats, abstracts, and also the 1933 and
1938 quiet title judgments established the north and
south lines of the property here involved, as extensions
of the United States government survey lines to the
riparian border. In other words, the north line was
the centerline of Section 15 extended east to the river,
and the south line was the south line of Section 22 ex-
tended east to the river.

Lawrence H. Hart, one of the United States govern-
ment engineers who had worked on the river for more
than 28 years, called the channel down to Omaha Creek
a “high water chute.” This does not imply an island,
but simply a watercourse that will have higher water
at some times than at others, and will be dry in spots
or in part at low water.
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As to the ownership of this property, see Independent
Stock Farm v. Stevens, supra, where the court said that
plaintiff’s predecessor in title owned the land extend-
ing east of Omaha Creek. The accretion in question is
that very land which became a part of plaintiff’s land.

Other assignments of error made by the defendants
are without merit.

For the reasons given in this opinion we affirm the
judgment of the trial court.

AFFIRMED.

In RE ApPLICATIONS OF UNITED AIR LINES, INC.
UNITED AIR LINES, INC., APPELLANT, V. NEBRASKA STATE

Rarway CoMMISSION, APPELLEE.
112 N. W. 2d 414

Filed December 1, 1961. Nos. 34980, 34987, 34988, 34989, 35022,

1. Constitutional Law: Commerce. The commerce clause of the
Constitution of the United States of its own force, that is, with-
out action by Congress, established the essential immunity of
interstate commercial intercourse from the direct control of the
states with respect to those subjects embraced within the grant
which are of such a nature as to demand that, if regulated at
all, their regulation should be prescribed by a single authority.

2. United States: Commerce. As to those subjects which require a
general system or uniformity of regulation, the power of Con-
gress is exclusive.

3. Constitutional Law: Commerce. The line of division between
cases where, in the absence of congressional action, the state is
authorized to act, and those where state action is precluded by
mere force of the commerce clause of the Constitution of the
United States, is not always clearly marked.

4, In the absence of congressional legislation, a
state may constitutionally impose taxes and enact inspection
laws, quarantine laws, and, generally, laws of internal police,
although they may have an incidental effect upon interstate
commerce.

b. The commerce clause of the Constitution of

the United States, of its own force, restrains the states from
imposing direct burdens upon interstate commerce.
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AppPEAL from the Nebraska State Railway Commission.
Reversed.

Kennedy, Holland, DeLacy & Svoboda, Clarence E.
Heaney, Jr., J. Stanley Stroud, and Robert D. Skochdo-
pole, for appellant

~ Clarence A. H. Meyer, Attorney General, and Homer
G. Hamilton, for appellee.

Heard before Smmmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BOSLAUGH, and BROWER, JJ.

Simmons, C. J.

This opinion decides five appeals from parts of orders
of the Nebraska State Railway Commission, herein-
after called the commission. The appellant in each
instance is the United Air Lines, Inc., hereinafter called
United. We reverse the orders of the commission on
the principal issue involved in the appeals.

Three of the five appeals may be rather quickly dis-
posed of on the prmmpal issue presented by the ap-
peals. There will remain one question common to all
five appeals which we take up at the conclusion of
this opinion.

In our number 34987, United petitioned for an order
disclaiming jurisdiction, or, in the alternative, author-
izing the issuance of shares of its common stock here-
tofore reserved for key management personnel under
applicants’ restricted stock option plan.

The commission refused to grant the request for
a waiver or disclaimer of jurisdiction of the subject
matter of the application and granted the alternative
prayer of the application.

Pursuant to section 75-710, R. R. S. 1943, the com-
mission required United to pay $300 as a condition pre-
cedent to the issuance of its order authorizing the issu-
ance of the securities involved. United made the pay-
ment of $300 without prejudice to its right to question
the jurisdiction of the commission over the applicant or
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to require the payment of the statutory fee.

In our number 34988, United asked for an order dis-
claiming jurisdiction, or, in the alternative, authoriz-
ing the payment of a 3 percent stock dividend. As in
case number 34987, the commission overruled the United
request for a waiver or disclaimer of jurisdiction and
granted the alternative prayer. The statutory filing
fee was paid under the conditions above-stated in the
sum of $162.60.

In our number 35022, United made application for
an order disclaiming jurisdiction, or, in the alternative,
authorizing the issuance of preferred and common stock,
and stock warranties in connection therewith, and ap-
proving proposed consolidations with Capital Airlines,
Inc. As in the other cases, the commission denied the
request to disclaim jurisdiction, granted the application,
and required the payment of the statutory filing fee of
$1,000 which was done under the conditions above-stated.

The Attorney General here disclaims jurisdiction in
the commission in the above three cases. No issue
being presented, we reverse the orders in the above
cases so far as the jurisdictional issue presented here
is concerned. ‘

This brings us to the two cases on which the parties
present issues here.

In our number 34980, United petitioned for an order
of the commission disclaiming jurisdiction, or, in the
alternative, authorizing the issuance by United of its
subordinated debentures in the principal amount of
$25,000,000 and its common stock issuable upon con-
version of said debentures, and finding that the issue
of its debentures is reasonably required for the pur-
poses of the corporation. The commission denied the
order of disclaimer of jurisdiction and granted the al-
ternative prayer upon conditions not important here.
The commission required the payment of the statutory
fee of $1,000 which was paid subject to the conditions
expressed above.
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The final case of the series is our number 34989,
wherein United prayed for an order disclaiming jurisdic-
tion, or, in the alternative, approving an amendment
to a credit agreement between applicant and the First
National City Bank of New York with reference to bank
borrowings, and authorizing issuance of promissory notes
pursuant to said amendment. The commission denied
the request for a disclaimer of jurisdiction and granted
the alternative prayer to issue notes in the sum of $165,-
000,000. As in the other cases, United was required to
pay the statutory filing fee in the sum of $1,000.

The two issues presented here are: First, the jurisdic-
tion of the commission over the subject matter of the
last two above-recited applications. Second, if the above
issue is decided in favor of United, United requests that
we order a return of the fees paid.

There is no issue of fact presented.

United is a corporation organized and existing under
the laws of Delaware. It is qualified to do business in
Nebraska. Its principal office is located in Illinois.

Pursuant to authority conferred by certificates of
public convenience and necessity issued to it by the
Civil Aeronautics Board under the federal Aviation Act
of 1958, as amended, United is engaged in the trans-
portation of persons, property, and mail by aircraft over
a transcontinental route which connects cities on both
the east and west coasts and Hawaii, as well as inter-
" mediate cities, including Omaha and Lincoln, Nebraska.
United does intrastate or interstate business in 23 states,
the District of Columbia, and British Columbia, Canada.
United holds, among other certificates, a certificate of
public convenience and necessity issued by the Nebraska
State Railway Commission authorizing it to provide in-
trastate transportation of persons and property by air-
craft between Omaha and Lincoln, Nebraska.

In 1959 United flew 134,200 revenue passenger miles
in the transportation of Lincoln-Omaha passengers,
which was three one-thousandths of one percent of
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United’s system revenue passenger miles flown in 1959,
which total mileage was 5,160,757,000 revenue passenger
miles. United’s intrastate mileage of 55 miles between
Lincoln and Omaha amounts to but 0.47 percent of the
11,613 unduplicated route miles in its system.

Applicant’s real and personal property in Nebraska
as of January 1, 1960, totaled $1,200 in Lincoln and
$97,680 in Omaha. This is less than 14 of 1 percent
of the total value of United’s real and personal property.

United, as of the time of the hearings, had an author-
ized capitalization of 600,000 shares of preferred stock of
the par value of $100 per share, issuable in series, none of
which were issued and outstanding and in respect of
which no series has been designated, and 5,000,000 shares
of common stock of the par value of $10 per share. As of
November 30, 1960, 4,087,054 shares of common stock
were issued and outstanding. United had a capital
surplus in the amount of $51,701,464; earned surplus in
the amount of $50,321,152 plus earned surplus appro-
priated for self-insured risks in the amount of $5,000,000;
and long-term debts outstanding in the amount of $219,-
052,000. As of September 30, 1960, United’s assets, in-
cluding cash in the amount of $25,103,662 and operating
property and equipment, less depreciation reserves in
the amount of $183,788,871, totaled $483,527,522. United’s
net earnings and gain on sale of aircraft, after income
taxes, for the year ending December 31, 1959, totaled
$13,798,621 and for the 9 months ending September 30,
1960, $9,711,536.

The number of United’s stockholders in Nebraska is
155, which is less than 1 percent of the total number
of United’s stockholders.

The facts having special reference to each of the ap-
plications herein involved are set out below.

Substantially all of the money raised and to be raised
by ‘the issue of debentures is to be expended beyond
the limits of the State of Nebraska in the acquisition
of new aircraft equipment and the acquisition, exten-
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sion, improvement, and maintenance of United’s facil-
ities. These debentures are to be issued under an in-
denture between United and First National City Trust
Company as trustees. Said debentures are wholly
unsecured.

Said indentures bear date as of December 1, 1960.

Said debentures have been duly registered with the
Securities and Exchange Commission under the fed-
eral Securities Act of 1933, as amended.
. On December 20, 1957, United entered into a credit
agreement with the First National City Bank of New
York. This was an agreement whereby United could
borrow through a group of banks headed by the First
National City Bank of New York the sum of $130,000,000
on short-term, 90-day notes until December 31, 1960, at
which time the outstanding short-term notes would be
converted into a long-term note. This was an agree-
ment between United and the several banks wherein
the banks agreed to loan United money at certain times
and in a certain method and evidenced by certain char-
acters of notes. It had reference strictly to bank
borrowings. .

The agreement was amended on November 30, 1960.
There were four major changes in this amendment.
First, the amount of the borrowings was increased from
$130,000,000 to $165,000,000. Second, it made certain
restrictions on stock payments such as cash dividends,
etc. Third, it took into consideration the issuance of
the $25,000,000 subordinated debentures, which was the
subject matter of Application No. 22539. Fourth, it
broadened the definition of “net worth” to include the
subordinated debentures and any other indebtedness
subordinated in terms satisfactory to the bank.

Thus, the commitment of the banks with reference to
loans to United was increased by $35,000,000.

The amendment provided that the borrowings should
be evidenced by short-term notes, 90-day notes, and
extended the date when the short-term notes would be
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consolidated into one long-term note from December 31,
1960, to June 30, 1962.

The practice has been to pay off each 90-day note at
maturity and then borrow an equivalent amount and
issue a new note. Should the short-term borrowings
be paid up by June 30, 1962, then there would be no
long-term note.

The net book worth of United’s operating property
and equipment as of October 31, 1960, as shown by the
balance sheet of that date, was $389,456,000.

The particular statute involved is section 75-704, R.
R. S. 1943: “A common carrier or public service cor-
poration doing business in the State of Nebraska, may
issue stocks, bonds, notes or other evidence of indebt-
edness, payable at periods of more than twelve months
after the date thereof, when necessary for the acquisition
of property, the construction, completion, extension or
improvement of facilities, or for the improvement or
maintenance of its service, or for the discharge or lawful
refunding of its obligations; Provided, and not otherwise,
there shall have been secured from the State Railway
Commission an order authorizing such issue and the
amount thereof, and stating that in the opinion of the
commission the use of the capital to be secured by the
issue of such stock, bonds, notes or other evidence of
indebtedness is reasonably required for the said pur-
poses of the corporation.”

This act was first passed in 1909. Laws 1909, c. 108,
§ 1, p. 428. It was then made to apply to: “A common
carrier or public service corporation organized and in-
corporated or hereafter incorporated, under or by vir-
tue of the laws of the state of Nebraska, * * *.”

In 1923 the act was amended so as to apply to: “A
common carrier or public service corporation doing busi-
ness in the state of Nebraska, * * *” Laws 1923, c.
168, § 1, p. 398. It will be noted that the amendment
of 1923 extends the reach of the place of organization of
the corporation. It limited its application to a common
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carrier or public service corporation doing business in
Nebraska. We find nothing in the legislative or judi-
cial history of the period that might show a reason for
the above change. It is apparent that the Legislature
shifted its concern from the concept of a corporation
incorporated under the laws of this state to that of con-
cern as to a corporation doing business in this state, no
matter where organized.

The question then is one of the extent of the reach
of the act as it now exists in section 75-704, R. R. S. 1943.

The Legislature in the same act put in an additional
provision, now section 75-709, R. R. S. 1943, providing
that the provisions of this act “* * * shall not apply to
common carriers, the security issues of which are under
the control of the Interstate Commerce Commission.”
Laws 1923, c. 168, § 1, p. 400. Here the Legislature did
limit the reach of the act so as to exclude great num-
bers of interstate common carriers. The language is in-
dicative of a legislative intent only, for at that time
great interstate common carriers by air were not in
existence. As such, they need not be put without the
reach of the act.

There is another legislative amendment, now section
75-705, R. R. S. 1943, enacted in 1925. Laws 1925, c.
141, § 1, p. 371. It provided: “The commission may, in
its discretion, prescribe rules and regulations for the
keeping of accounts of any corporation or company sub-
ject to this act.”

This language may be rationally applied to corpora-
tions whose business is exclusively or largely restricted
to Nebraska; or stated otherwise, show they are in effect
Nebraska operating corporations no matter where or-
ganized. To require an interstate carrier of the size and
scope of operation of United to comply with it goes be-
yond the scope of a reasonable application of a sound
legislative requirement. If Nebraska has power to make
that requirement, then every other state where United
operates could have like power. The result would be
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unjustifiably expensive, and near chaos in the keeping
of accounts of such a carrier. We do not ascribe such
a purpose to the Legislature. '

In Simpson v. Shepard, 230 U. S. 352, 33 S. Ct. 729,
o7 L. Ed. 1511, 48 L. R. A. N. S. 1151, Ann. Cas. 1916A
18, it was held: “The grant in the Constitution of its own
force, that is, without action by Congress, established
the essential immunity of interstate commercial inter-
course from the direct control of the States with respect
to those subjects embraced within the grant which are
of such a nature as to demand that, if regulated at all,
their regulation should be prescribed by a single au-
thority. It has repeatedly been declared by this court
that as to those subjects which require a general system
or uniformity of regulation the power of Congress is
exclusive.”

In Northwest Airlines, Inc. v. Minnesota, 322 U. S.
292, 64 S. Ct. 950, 88 L. Ed. 1283, 153 A. L. R. 245, Jus-
tice' Jackson in a concurring opinion said: “Congress
has recognized the national responsibility for regulating
air commerce. Federal control is intensive and exclu-
sive. Planes do not wander about in the sky like vagrant
clouds. They move only by federal permission, subject
to federal inspection, in the hands of federally certified
personnel and under an intricate system of federal com-
mands. The moment a ship taxis onto a runway it is
caught up in an elaborate and detailed system of con-
trols. It takes off only by instruction from the control
tower, it travels on prescribed beams, it may be diverted
from its intended landing, and it obeys signals and orders.
Its privileges, rights and protection, so far as transit
is concerned, it owes to the Federal Government alone
and not to any state government.”

Threaded through the decisions of the Supreme Court
of the United States is a consistent rule that places the
subject matter of the applications here involved be-
yond state control.

State ex rel. Barrett v. Kansas Natural Gas Co., 265
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U. S. 298, 44 S. Ct. 544, 68 L. Ed. 1027, was an inter-
state gas case. The court held: “Transportation of
gas from one State to another is interstate commerce;
and the sale and delivery of it to the local distributing
companies is a part of such commerce. In Public Util-
ities Comm. v. Landon, supra, at p. 245, this Court
said: ‘That the transportation of gas through pipe
lines from one State to another is interstate commerce
may not be doubted. Also, it is clear that as part of
such commerce the receivers might sell and de-
liver gas so transported to local distributing companies
free from unreasonable interference by the State.’” * * *
The line of division between cases where, in the ab-
sence of congressional action, the State is authorized
to act, and those where state action is precluded by
mere force of the commerce clause of the Constitution,
is not always clearly marked. In the absence of con-
gressional legislation, a State may constitutionally im-
pose taxes, enact inspection laws, quarantine laws and,
generally, laws of internal police, although they may
have an incidental effect upon interstate commerce.
* * * But the commerce clause of the Constitution, of
its own force, restrains the States from imposing direct
burdens upon interstate commerce.”

Quoting from Simpson v. Shepard, supra, the court
held: ¢ ‘If a state enactment imposes a direct burden
upon interstate commerce, it must fall regardless of
Federal legislation. The point of such' an objection is
not that Congress has acted, but that the state has di-
rectly restrained that which in the absence of Federal
regulation should be free.’”” '

Southern Pacific Co. v. Arizona ex rel. Sullivan, 325
U. S. 761, 65 S. Ct. 1515, 89 L. Ed. 1915, involved the
validity of a state law regulating the length of trains.
The court held: “* * * the states may regulate mat-
ters which, because of their number and diversity, may
never be adequately dealt with by Congress. * * *
When the regulation of matters of local concern is
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local in character and effect, and its impact on the na-
tional commerce does not seriously interfere with its
operation, and the consequent incentive to deal with
them nationally is slight, such regulation has been gen-
erally held to be within state authority. * * * In the
application of these principles some enactments may be
found to be plainly within and others plainly without
state power. But between these extremes lies the in-
finite variety of cases, in which regulation of local
matters may also operate as a regulation of commerce,
in which reconciliation of the conflicting claims of state
and national power is to be attained only by some ap-
praisal and accommodation of the competing demands
of the state and national interests involved. * * * For
a hundred years it has been accepted constitutional doc-
trine that the commerce clause, without the aid of Con-
gressional legislation, thus affords some protection from
state legislation inimical to the national commerce, and
that in such cases, where Congress has not acted, this
Court, and not the state legislature, is under the com-
merce clause the final arbiter of the competing demands
of state and national interests. * * * If one state may
regulate train lengths, so may all the others, and they
need not prescribe the same maximum limitation. The
practical effect of such regulation is to control train
operations beyond the boundaries of the state exacting
it because of the necessity of breaking up and reas-
sembling long trains at the nearest terminal points be-
fore entering and after leaving the regulating state. The
serious impediment to the free flow of commerce by
the local regulation of train lengths and the practical
necessity that such regulation, if any, must be prescribed
by a single body having a nation-wide authority are
apparent.”

The above language goes to that position heretofore
mentioned that if Nebraska can require a certain system
of accounts, then every other state through which United
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operates may do so. Of course, it relates also to the
main issue here presented.

In Morgan v. Virginia, 328 U. S. 373, 66 S. Ct. 1050,
90 L. Ed. 1317, 165 A. L. R. 574, the court said: “The
precise degree of a permissible restriction on state power
cannot be fixed generally or indeed not even for one
kind of state legislation, such as taxation or health or
safety. There is a recognized abstract principle, how-
ever, that may be taken as a postulate for testing wheth-
er particular state legislation in the absence of action by
Congress is beyond state power. This is that the state
legislation is invalid if it unduly burdens that commerce
in matters where uniformity is necessary - necessary in
the constitutional sense of useful in accomplishing a
permitted purpose. Where uniformity is essential for
the functioning of commerce, a state may not interpose
its local regulation. Too true it is that the principle
lacks in precision. Although the quality of such a prin-
ciple is abstract, its application to the facts of a situa-
" tion created by the attempted enforcement of a statute
brings about a specific determination as to whether or
not the statute in question is a burden on commerce.
Within the broad limits of the principle, the cases turn
on their own facts.”

United does not here challenge the constitutionality
of the act, but rather challenges the construction placed
on it by the commission, which makes an unconstitu-
tional result.

The Attorney General argues that the federal govern-
ment has not pre-empted the field in the regulation of
interstate carriers such as are here involved and hence
the state is not precluded from exercising its authority.
He places reliance upon Panhandle Eastern Pipe Line
Co. v. Michigan Public Service Commission, 341 U. S.
329, 71 S. Ct. 777, 95 L. Ed. 993, and other cases of like
import. We need but quote from the concluding para-
graph of the majority opinion in the above-cited case:
“Tt does not follow that because appellant is engaged
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in interstate commerce it is free from state regulation
or free to manage essentially local aspects of its business
as it pleases. The course of this Court’s decisions recog-
nizes no such license.” (Emphasis supplied.)

But here the applications of United cannot be said to
deal with essentially local aspects of United’s business.
Here the applications go to the very heart of United’s
interstate business, that of financing purchases of ex-
tensive equipment for use in interstate commerce, and
the consolidation of United with a large interstate air
carrier. Local interests are only incidentally involved,
if involved at all.

We hold that the matters involved in these applica-
tions are not subject to state control and hence that the
orders of the commission here involved are invalid as
being beyond the power of the commission to make. The
commission’s authority does not extend its reach that
far.

There remains one further matter common to all five .

appeals. Pursuant to the provisions of section 75-710,
R. R. S. 1943, United paid to the commission in each of
these cases the statutory fee. It now asks that we order
a refund.

It will be noted that the above section requires that
the fees so paid be paid into the state treasury to the
credit of the General Fund. So far as we have observed,
the record does not show more than payment to the
commission. We properly assume that the commission
has obeyed the law and paid the funds into the state
treasury. :

It is obvious that Unlted, in order to expeditiously se-
cure a clear runway to carry out its interstate opera-
tions, paid these fees. There was not time to wait the
process of a judicial determination of its rights and li-
abilities. - However, no authority is cited to us which
gives us the power in this appeal to grant the relief asked.

The request for a refund order must accordingly be
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denied without prejudice to the rights or procedures of
United in the matter., To the extent here stated, the
orders of the commission are reversed.

REVERSED.

RoBerT E. EDMUNDS ET AL., APPELLANTS AND CROSS-
APPELLEES, V. Roy C. RIPLEY, APPELLEE AND

CROSS-APPELLANT.
112 N. W. 2d 385

Filed December 1, 1961. No. 35002.

1. Trial. A motion for a directed verdict must for the purpose of
decision thereon be treated as an admission of the truth of all
material and relevant evidence on behalf of the party against
whom the motion is directed, and such party is entitled to have
every controverted fact resolved in his favor and to have the
benefit of every inference that can reasonably be deduced from
the evidence.

2. Negligence: Trial. The burden of proof is on the plaintiff to
show that there was a negligent act or omission by the defend-
ant and that it was the proximate cause of plaintiff’s injury.

3. Negligence. Negligence is the doing of something which an
ordinarily prudent person would not have done under the same
or similar circumstances, or the failure to do something which
an ordinarily prudent person would have done under the same
or similar circumstances.

Contributory negligence is conduct for which plaintiff
is responsible, amounting to a breach of the duty which the law
imposes upon persons to protect themselves from injury, and
which, concurring and cooperating with actionable negligence
for which defendant is responsible, contributes to the injury
complained of as a proximate cause.

Proximate cause, as used in the law of negligence, is
that cause which in a natural and continuous sequence, unbroken
by an efficient intervening cause, produces the injury, and with-
out which the injury would not have occurred.

6. Trial. The rule is that in every case, before the evidence is
left to the jury, there is a preliminary question for the judge,
not whether there is literally no evidence, but whether there is
any upon which a jury can properly proceed to find a verdict
for the party producing it, upon whom the burden of proof is
imposed.
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A mere scintilla of evidence is not enough to require
the submission of an issue to the jury. It is the duty of a trial
court to direct a verdict where the evidence is undisputed or
where the evidence, though conflicting, is so conclusive that it
is insufficient to sustain a verdict and judgment.

8. Negligence: Trial. A recovery cannot be had for acts of negli-
gence not alleged in the petition. The rule is that allegata and
probata must agree.

9. Trial: Set-Of and Counterclaim. By statute, a motion for di-
rected verdict or dismissal may be made by defendant without
withdrawing a counterclaim or cross-petition.

In the event a motion for directed verdict or

dismissal is sustained, the counterclaim or cross-petition shall

be continued for further proceedings according to law.

10.

AprPEAL from the district court for Lancaster County:
Harry ANKENY, JUDGE. Affirmed in part, and in part
reversed and remanded.

Johnston & Grossman, Ralph D. Nelson, Chambers,
Holland, Dudgeon & Hastings, Baylor, Evnen, Baylor &
Urbom, and John A. Curtiss, for appellants.

Cline, Williams, Wright, Johnson, Oldfather & Thomp-
son and Charles E. Wright, for appellee.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BOSLAUGH, and BROWER, JJ.

MESSMORE, J.

This is an action brought by Robert E. Edmunds,
hereinafter referred to as the plaintiff, a police officer
employed by the city of Lincoln, in the district court for
Lancaster County, against Roy C. Ripley, defendant, to
recover damages for personal injuries received by vir-
tue of a collision between a motorcycle driven by the
plaintiff and an automobile driven by the defendant at
the intersection of Twenty-sixth and O Streets in the
city of Lincoln. The City of Lincoln is made a plain-
tiff, and is the owner of the motorcycle driven by Ed-
munds at the time of the accident. The Zurich Insur-
ance Company is made a plaintiff, and is the compensa-
tion insurer for the city of Lincoln. Both the City of
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Lincoln and the Zurich Insurance Company are in this
case as a matter of subrogation to any recovery that
the plaintiff Edmunds may succeed in obtaining.

At the conclusion of the trial the defendant moved
for dismissal of the plaintiff’s petition and cause of ac-
tion on the ground, among others, that the evidence
established that the plaintiff was guilty of negligence
more than slight. The trial court sustained the defend-
ant’s motion, dismissed the plaintiff’s petition and cause
of action, and dismissed the defendant’s counterclaim.
The Zurich Insurance Company filed a motion for new
trial, the plaintiff Edmunds filed a motion for new trial,
and the defendant filed a motion for new trial on the
dismissal of the defendant’s counterclaim. All of the
above-mentioned motions were overruled. The plain-
tiffs appealed to this court.

The pertinent assignment of error by the plaintiffs is
that the verdict is contrary to the evidence and the law.

It is not questioned that on April 7, 1959, at approxi-
mately 10:15 p.m., the accident occurred.

The record shows that O Street runs east and west
and has four traffic lanes, two of which run east and
two of which run west. There is an aerial photograph of
the intersection of Twenty-sixth and O Streets in evi-
dence, which was made to the scale of 1 inch equaling
20 feet. The distance between the lot lines on O Street
is 120 feet, and the distance between the lot lines of
Twenty-sixth Street is 100 feet. O Street, at the time
of the accident, was approximately 70 feet in width and
Twenty-sixth Street south of the intersection was ap-
proximately 48 feet in width.

The plaintiff’s petition alleges that the defendant
negligently turned his automobile, without signaling,
in front of and in the path of the plaintiff and the
motorcycle he was driving; that the defendant was negli-
gent while driving east on the north and wrong side of
O Street in the wrong lane of traffic as he approached
the intersection; that at the intersection the defendant
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wrongfully “cut the corner” entering the intersection
from the west, and turned his automobile directly in
front of the plaintiff, blocking the plaintiff’s path and
causing the collision; that the defendant failed to keep
a proper lookout for other vehicles, and especially the
motorcycle driven by the plaintiff; and that all of such
negligence was the proximate cause of the collision and
the injuries suffered by the plaintiff.

The defendant’s answer and counterclaim denied spe-
cifically each and every allegation of negligence alleged
in the plaintiff’s petition, and alleged that the accident
was not caused or contributed to by the defendant; that
the accident was proximately caused and contributed to
by the negligence of the plaintiff which was more than
slight in the following particulars: That the plaintiff
operated the motorcycle at an excessive and unreason-
able rate of speed and at a speed which was greater
than reasonable and prudent under the conditions then
existing; and that the plaintiff failed to maintain a proper
lookout for traffic at the time and place, and in par-
ticular for the vehicle of the defendant.

The defendant’s counterclaim restated the charges of
negligence alleged against the plaintiff, and prayed for
damages in the amount of $473.10, constituting damage
to the defendant’s vehicle.

The reply of the plaintiff denied each and every alle-
gation of the defendant’s answer relating to negligence
alleged against such plaintiff, and in answer to the de-
fendant’s counterclaim denied every allegation therein
not admitted.

“A motion for a directed verdict must for the purpose
of decision thereon be treated as an admission of the
truth of all material and relevant evidence on behalf of
the party against whom the motion is directed, and such
party is entitled to have every controverted fact resolved
in his favor and to have the benefit of every inference
that can reasonably be deduced from the evidence.”
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Larsen v, Omaha Transit Co., 165 Neb. 530, 86 N. W. 2d
564.

The burden of proof is on the plaintiff to show that
there was a negligent act or omission by the defendant
and that it was the proximate cause of plaintiff’s injury.
See Hansen v. Henshaw, 163 Neb. 191, 79 N. W. 2d 15.

“‘Negligence is the doing of something which an
ordinarily prudent person would not have done under the
same or similar circumstances, or the failure to do some-
thing which an ordinarily prudent person would have
done under the same or similar circumstances.”” Bur-
hoop v. Brackhan, 164 Neb. 382, 82 N. W. 2d 557.

“Contributory negligence is conduct for which plain-
tiff is responsible, amounting to a breach of the duty
which the law imposes upon persons to protect them-
selves from injury, and which, concurring and cooperat-
ing with actionable negligence for which defendant is
responsible, contributes to the injury complained of as
a proximate cause.” Corbitt v. Omaha Transit Co., 162
Neb. 598, 77 N. W. 2d 144.

“Proximate cause, as used in the law of negligence,
is that cause which in a natural and continuous sequence,
unbroken by an efficient intervening cause, produces
the injury, and without which the injury would not have
occurred.” Schupe v. County of Antelope, 157 Neb.
374, 59 N. W. 2d 710.

The rule is that in every case, before the evidence is
left to the jury, there is a preliminary question for the
judge, not whether there is literally no evidence, but
whether there is any upon which a jury can properly
proceed to find a verdict for the party producing it,
upon whom the burden of proof is imposed. See, Edgar
v. Omaha Public Power Dist., 166 Neb. 452, 89 N. W.
2d 238; Armer v. Omaha & C. B. St. Ry. Co., 153 Neb.
352, 44 N. W. 2d 640.

“A mere scintilla of evidence is not enough to re-
quire the submission of an issue to the jury. It is the
duty of a trial court to direct a verdict where the evi-
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dence is undisputed or where the evidence, though con-
flicting, is so conclusive that it is insufficient to sus-
tain a verdict and judgment. Fairmont Creamery Co.
v. Thompson, 139 Neb. 677, 298 N. W. 551; Edgar v.
Omaha Public Power Dist., 166 Neb. 452, 89 N. W. 2d
238.” Johnsen v. Taylor, 169 Neb. 280, 99 N. W. 2d 254.

The record shows that the plaintiff was operating a
motorcycle westbound on O Street in the northernmost
lane of traffic at a speed of approximately 20 to 25 miles
an hour. He testified that there was a vehicle to his
left proceeding in the same direction, which was trav-
eling at a slightly slower rate of speed than he was;
that as this vehicle and the plaintiff approached the in-
tersection of Twenty-sixth and O Streets and crossed
the crosswalk, the plaintiff’s motorcycle was to the right
and at the rear of the vehicle which was to his left;
that he observed an eastbound vehicle turn to the left
of the centerline and turn suddenly in front of him;
and that he put on his brake and attempted to stop the
motorcycle from sliding into the vehicle which was
turning to the left or north into the intersection of
Twenty-sixth and O Streets. The plaintiff further tes-
tified that the speed limit at that time on O Street was
35 miles an hour; that when he first saw the defend-
ant’s vehicle turn to the left suddenly in front of him,
it was at the west side of the intersection going to the
left across the centerline of O Street; that this vehicle
was not in the intersection when it started to turn; that
it crossed the centerline before it made the left turn and
entered the intersection; and that he first observed
the headlights turned at an angle to the left before the
defendant’s vehicle got to the west crosswalk of Twenty-
sixth Street. The plaintiff further testified that he ap-
plied the brake on the motorcycle and attempted to lean
it to the left so as to get it on the pavement and slide it on
its side; that as he applied the brake the rear wheel
apparently locked and he started to slide; that the im-
pact shoved him down in the seat of the motorcycle;
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that he felt his back snap, and the seat spring of the
motorcycle catapulted him over the rear of the defend-
ant’s vehicle and down O Street; that he fell on his
left knee and elbow, at which time he turned his head
toward the east and saw the motorcycle spinning down
O Street toward him; and that he fell approximately
40 or 45 feet southwest of the point of impact. He
further testified that the front wheel and the right
front crashbar of the motorcycle collided with the rear
part of the defendant’s vehicle.

On cross-examination the plaintiff testified that prior
to the time he reached the intersection of Twenty-seventh
and O Streets he was traveling approximately 25 to 30
miles an hour; that when he passed through the inter-
section of Twenty-seventh and O Streets he was travel-
ing 10 to 15 miles an hour; that he increased his speed
after he passed through the intersection of Twenty-
seventh and O Streets; that when he first saw a vehicle,
which turned out to be a Buick vehicle, he was travel-
ing 20 to 25 miles an hour; that when he was first aware
of the Buick vehicle he was approximately one-half or
three-fourths of a block west of the intersection of
Twenty-seventh and O Streets; that the speed of the
Buick vehicle was slower than he was traveling; that
as he approached to within 100 feet of the intersection
of Twenty-sixth and O Streets his speed was 20 to 25
miles an hour; that when he reached the intersection of
Twenty-sixth and O Streets, the front of his motorcycle
was about even with the rear bumper of the Buick ve-
hicle; that he was one car length west of the east curb
of Twenty-sixth Street when he first observed the de-
fendant’s vehicle, at which time the front bumper of the
Buick vehicle was about half a car length ahead and to
the left of him; that as he came abreast of and passed
the rear part of the Buick vehicle, he observed a red
flash which he assumed was the brake lights of the
Buick vehicle; and that he continued on past the Buick
vehicle and into the intersection.
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Warren Chrastil, a motorcycle officer employed by
the City of Lincoln, testified that he investigated the
accident; that he arrived at the scene of the accident
approximately 3 or 4 minutes after it had occurred; that
when he arrived he observed a 1959 Oldsmobile with
the rear end approximately in the north crosswalk of
the intersection, facing in a northeasterly direction;
that he also observed the motor number 8 on a 1957
Harley motorcycle in the middle of O Street, facing in
a northeasterly direction; and that the plaintiff was ly-
ing on the pavement on his back, covered with a blanket,
his head to the east and his feet to the west, approxi-
mately 4 to 5 feet in a southwesterly direction from the
motorcycle. He asked the defendant which direction
he was traveling, and the defendant stated that he was
going east on O Street, making a left turn to go north
on Twenty-sixth Street; that he observed the motor-
cycle just before the impact; and that he was traveling
at a rate of speed of 8 to 10 miles an hour just prior to
the time of the accident. The defendant also stated
that he was on the inside lane of traffic nearest the
centerline, traveling east on O Street, planning to make
a left turn; that the left blinker on his car was on, sig-
naling the turn; that he observed another vehicle in the
inside lane westbound coming toward him; that he had
slowed up; and that he thought he had time to make
the left turn, made the left turn, and then the collision
occurred. This police officer further testified that he
observed some debris consisting of fine particles of dirt
from under the vehicles, chrome pieces from the motor-
cycle and the defendant’s vehicle, and glass from the
right red light on the motorcycle, lying on the pavement
in the northwest corner of the intersection. This wit-
ness further testified that there was a single skid mark
leading from the point of impact east on O Street; and
that there were no skid marks attributable to the de-
fendant’s vehicle.

On cross-examination this witness testified that on
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the basis of the marks he found and the debris, he made
a determination as to where the accident occurred; that
he measured the debris from the center of the intersec-
tion and found the debris to be approximately 20 feet
2 inches north and 15 feet west of the center of the inter-
section; and that the skid marks ran from the east to
the west a distance of 40 feet and 2 inches.

The defendant testified that on the date of the acci-
dent he was the owner of a 1959 4-door Oldsmobile
sedan, registered in his name and in his wife’s name,
which was equipped with headlights, brakes, and turn
signal indicators. When indicating a turn, at the front
of the vehicle there is a white light and in the rear of
the vehicle there is a red light. He further testified that
prior to the time of the collision he was driving east
on O Street in the inside lane, that is, the lane nearest
the center of the street; that his wife was with him;
that his headlights were on; that he intended to make
a left turn and had his left blinker lights on; that he
commenced the signal for the turn approximately one-
half to three-fourths of a block west of Twenty-sixth
and O Streets; that after he crossed the intersection of
Twenty-fifth and O Streets he turned on his indicator
to indicate a left turn; that as he entered the intersec-
tion of Twenty-sixth and O Streets there was a car ap-
proximately one-third or one-half of a block east of that
intersection; that the speed of his vehicle at that time
was 8 to 10 miles an hour; that he had allowed his car
to slow down going up hill; and that he entered the in-
tersection and saw the car coming from the east which
was far enough back that he went ahead and started
to make his turn. He further testified that as he had
almost completed the turn, his wife said “Oh Roy,” and
he glanced in her direction and at that time the front of
his vehicle was approximately even with the north curb
line; that he saw the motorcycle; that he could not say
how close the motorcycle was at that time but it was
right on top of him, and he felt the impact; that he com-
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menced his left turn approximately 7 or 8 feet east of
the white centerline on O Street which divides the four
lanes of traffic; that the speed of his vehicle at the time
of the impact was 7 to 9 miles an hour; that at the
time of the impact his vehicle was facing more north
than east; that after the impact his car was almost
straddle of the east-west crosswalk on the north side
of O Street; that when it stopped, it was faced in a
northeasterly direction and had moved a distance of
18 or 19 feet; that he applied his brakes and the wheels
of his vehicle did not skid; and that the front wheel of
the motorcycle came in contact with his vehicle near
the front of the right rear wheel, causing the tire to
blow out, damaging the wheel and the right rear door.
He further testified that as he commenced to turn his
vehicle to the left he made an observation to the east
of the intersection and observed one vehicle about one-
third or one-half of a block east of the intersection, and
as he continued to make the turn he observed only this
one vehicle which was moving west in the inside lane;
and that during the time he was making this turn his
observation to the east did not reveal the presence of
the motorcycle. After he brought his vehicle to a stop,
he got out of it and saw the motorcycle and the plaintiff
lying in the street. He went down to see how badly
the plaintiff was hurt. He found the plaintiff 12 to 15
feet west of the motorcycle. He testified that he went
back to his car and got two blankets and covered the
plaintiff. This witness further testified that he bent
over the plaintiff to stop him from crawling toward his
motorcycle and the plaintiff asked him if he was the
driver of the other vehicle and said: “I am sorry I
hit you. I just didn’t see you.” The plaintiff denied
making this statement.

On cross-examination this witness testified that he
did not see the motorcycle until his wife said “Oh Roy,”
and at that time there was nothing he could do to avoid
the accident. He further testified that when he first
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saw the motorcycle it was practically 10 feet away from
him. He estimated that he could see for 6 blocks east
on O Street prior to the time of making his turn to the
left, and stated that he would have no trouble in seeing
traffic coming down O Street on the north side of the
street, at least as far as Twenty-seventh Street; that
if he had seen the motorcycle he would not have made
the left turn; that there was a headlight operating on
the motorcycle at the time of the collision; that the debris
was approximately 20 feet north and around 9 or 10
feet west of the center of the intersection; that at the
time of the collision the plaintiff was more than half
way through the intersection; that from whatever point
he started to make his turn to the point where the colli-
sion occurred, he at no time saw the motorcycle coming
straight down O Street until it was so close to him that
he could not do anything about it.

On redirect examination the defendant testified that
during the time he was turning to the left he observed
the Buick vehicle coming toward him and observed
the lane of traffic immediately north of the Buick, but
his view of that traffic lane was somewhat obstructed
by the Buick vehicle; that he directed his attention to the
crosswalk directly in front of him; that he did not
have a clear view of the northernmost westbound traf-
fic lane; and that his vehicle was 18.4 feet in length.

The defendant’s wife corroborated his testimony re-
lating to the action of the defendant in signaling and
progressing through the intersection.

Robert F. Ambrose testified that he observed the
collision while sitting in his car which was facing west
at the intersection of Twenty-seventh and O Streets;
that he observed the motorcycle officer approach the
intersection of Twenty-seventh and O Streets, slow
down, then proceed through the red light at Twenty-sev-
enth and O Streets; that the motorcycle was following
closely behind a westbound car as it approached the
intersection of Twenty-sixth and O Streets, at which
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time the motorcycle officer swerved his motorcycle
sharply to the right lane, passing the westbound vehicle
on its right side; and that as the motorcycle and the
west bound vehicle were approaching the intersection
of Twenty-sixth and O Streets, the motorcycle was
close behind that vehicle.

The plaintiff asserts that the defendant failed to yield
the right-of-way, in violation of section 701 (b) of an
ordinance of the city of Lincoln which provides: “The
driver of a vehicle approaching but not having entered
an intersection shall yield the right of way to a vehicle
within such intersection and turning therein to the left
across the line of travel of such first mentioned vehicle,
provided the driver of the vehicle turning left has given
a plainly visible left turn signal. When two vehicles
enter an intersection at approximately the same time,
from the opposite directions, the driver of the vehicle
desiring to turn to the left therein shall yield the right
of way to the other vehicle.”

The plaintiff did not allege in his petition that the
defendant failed to yield the right-of-way.

“A recovery cannot be had for acts of negligence not
alleged in the petition. The rule is the allegata and
probata must agree.” Lund v. Holbrook, 153 Neb. 706,
46 N. W. 2d 130.

The plaintiff alleged that the defendant “cut the
corner” entering the west edge of the intersection from
the north half of O Street, and violated section 715 (b)
of an ordinance of the city of Lincoln which provides:
“The driver of a vehicle intending to turn to the left
at a street intersection, except to enter or leave a one-
way street, shall approach such street intersection in
the lane for traffic to the right of and nearest to the
center line of the street, and the left turn shall be
made by passing to the right of such center line where
it enters the street intersection and upon leaving the
street intersection by passing to the right of the center
line of the street when entered, and shall at all times
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keep to the left of the center point of the intersection.”

The plaintiff testified that the defendant’s vehicle
was not in the intersection when it started to turn.
The evidence shows that the plaintiff had very little
knowledge as to where the west edge of the intersection
was located, and was not in a position to state whether
or not the defendant had entered the intersection when
he commenced turning.

The location of the impact, as shown on exhibit No.
6, places the defendant’s vehicle almost midway be-
tween the prescribed points of entry and departure for
vehicles making a left turn, in accordance with the pro-
visions of section 715 (b) of said ordinance.

The allegations in the plaintiff’s petition with refer-
ence to the defendant failing to signal his iintention to
make a left turn and that his brakes were defective,
are not effective under the facts in this case, for the
reason that evidence shows conclusively that the defend-
ant did signal a left turn, and there is no evidence of
any kind relating to the brakes on his vehicle.

The evidence shows that the plaintiff was within the
confines of a city intersection at night, traveling at a
rate of speed of 25 miles an hour, at which time his
view ahead and to his left was partially obscured so
that he was in no position to observe the defendant’s
eastbound vehicle. Consequently, he had placed him-
self in a position of danger to the extent that a co]hslon
could not have been avoided.

The defendant cross-appeals, contending that the trial
court erred in dismissing the defendant’s counterclaim.
The record discloses the following. On December 14,
1960, at approximately 3:47 p.m., after the conclusion
of all of the evidence, the defendant moved to dismiss
plaintiff’s petition and cause of action. Immediately
thereafter the defendant’s motion was submitted to the
trial court. The trial was adjourned until 9 am., the
following day. On December 15, 1960, at 9:30 am
the court convened pursuant to adJournment with all
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counsel present, and advised counsel that it was sus-
taining the defendant’s motion for directed verdict
against the plaintiff, and was dismissing the defendant’s
counterclaim. Immediately thereafter the plaintiffs,
Edmunds and the City of Lincoln, moved for dismissal
or a directed verdict in connection with defendant’s
counterclaim, which had already been dismissed by the
announcement of the court. These motions were over-
ruled by the court on December 15, 1960.

Prior to September 20, 1957, section 25-834, R. R. S.
1943, provided: ‘“The court, at any time before the
final submission of the cause, on motion of the defend-
ant, may allow a counterclaim or set-off, set up in the
answer, to be withdrawn, and the same may become the
subject of another action. On motion of either party,
to be made at the time such counterclaim or set-off is
withdrawn, an action on the same shall be docketed and
proceeded in as in like cases after process served; and
the court shall direct the time and manner of pleading
therein. If an action be not so docketed, it may after-
wards be commenced in the ordinary way.”

In Harbert v. Mueller, 156 Neb. 838, 58 N. W. 2d 221,
this court held: “Defendant pleaded a counterclaim and,
upon the conclusion of the plaintiff’s evidence, moved for
and procured an order of the court directing a verdict
for defendant upon plaintiff’s cause of action. Held, that
defendant, by moving for a directed verdict and ob-
taining a favorable ruling thereon, waived a hearing
on his counterclaim when the counterclaim was not
withdrawn by him before final submission of the cause
as required by statute.”

In 1957 the Legislature amended section 25-834, R.
R. S. 1943, by adding the following provision: “(2)
Notwithstanding the provisions of subsection (1) of
this section, a motion for directed verdict or dismissal
may be made by a defendant without withdrawing a
counterclaim or cross-petition. In the event such mo-
tion for directed verdict or dismissal is overruled the
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trial may proceed to final submission of the cause in-
cluding the counterclaim or cross-petition. In the event
such motion for directed verdict or dismissal is sus-
tained, the counterclaim or cross-petition shall be con-
tinued as a separate cause and trial thereon had at a
subsequent jury the same as if it had been filed as a
separate action.” Laws 1957, c. 82, § 1, p. 328.

The motion made by the plaintiffs to dismiss the de-
fendant’s counterclaim was made subsequent to the dis-
missal of the counterclaim by the trial court, and the
plaintiffs’ motions were overruled by the trial court.
We conclude that the defendant is entitled to have his
counterclaim continued for further proceedings, accord-
ing to law. The defendant’s cross-appeal is sustained.

For the reasons set forth in this opinion, we affirm the
judgment of the trial court in directing a verdict for
the defendant, reverse the judgment of the trial court in
dismissing the defendant’s counterclaim, and remand
the cause relating thereto for further proceedings ac-
cording to law.

AFFIRMED IN PART, AND IN PART
REVERSED AND REMANDED.

GEORGE E. SMITH, APPELLEE, V. JOHN DAMATO, EXECUTOR

oF THE ESTATE oF GRACE R. DAMATO, DECEASED, APPELLANT.
112 N. W. 2d 21

Filed December 1, 1961. No. 35005.

1. Automobiles: Negligence. In an action for gross negligence
under the automobile guest statute, where there is adequate
proof of negligence, a verdict should be directed for defendant
only where the court can clearly say that it fails to approach
the level of negligence in a very high degree under the circum-
stances. In all other cases, it must be left to the jury to deter-
mine whether it amounts to gross negligence or to mere ordi-
nary negligence.

No one act can be separated from the whole

and held to be the independent cause of an accident. Each act
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is not to be segregated and weighed separately to determine

whether or not it constituted gross negligence.

: The several acts are to be considered as a

fome whole. While each of several acts, standing alone, may not ex-
ceed the bounds of ordinary negligence, yet, taken together,
they may establish gross negligence. In such cases, it is for
the jury to determine whether a defendant is guilty of gross
or ordinary negligence. .

4, Negligence: Trial. A verdict should not be directed nor a cause
of action dismissed unless a court can definitely determine that
the evidence of defendant’s negligence, when taken as a whole,
fails to reach the degree of negligence that is considered gross.

5. Trial: Appeal and Error. It will not be presumed that passion
and prejudice influence the action of jurors, but it must be af-
firmatively shown before a verdict will be disturbed.

6. Generally, the burden is on the appellant to
show that the trial court erred in charging the jury.
7. A judgment of the district court is presumed

to be correct, and a party assailing the correctness of it must
assume the burden of pointing out specifically the rulings of
which he complains and the mistake made by the court.

ArpeaL from the district court for Douglas County:
L. Ross NEWKIRK, JUDGE. Affirmed.

McGinley, Lane, Mueller & Shanahan and Kennedy,
Holland, DeLacy & Svoboda, for appellant.

Francis A. McLane, Schrempp & Lathrop, and Henry
C. Rosenthal, Jr., for appellee.

Heard before Simvmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BoSLAUGH, and BROWER, JJ.

Simmons, C. J.
~ This is an action arising under the guest passenger
statute, section 39-740, R. R. S. 1943. It involves the
issue of gross negligence.

Plaintiff was a guest passenger in an automobile driven
by Grace R. Damato. The driver was instantly killed
‘in the accident. The defendant is the executor of her
estate.

Issues were made and trial had resulting in a verdict
for the plaintiff. Defendant appeals.
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We affirm the judgment of the trial court. :

The accident occurred when the Damato car ran into
the rear end of a highway grader of the state.

Plaintiff pleads negligence in the following particu-
lars: The driver of the Damato car drove at a high and
dangerous rate of speed; failed to keep the automobile
under control; failed to keep a proper lookout; failed to
consider warning signs of the hazardous condition of the
highway; and failed to apply her brakes, slow down, or
stop to avoid the collision.

The answer was a general denial.

At the close of the plaintiff’s case-in-chief and again
at the close of all evidence, defendant moved for a di-
rected verdict which motions were severally overruled.
The defendant later moved for judgment notwithstand-
ing the verdict or for a new trial. These motions were
denied.

There was evidence from which a jury could have
found these facts to be true. Substantially, they are
not in dispute.

The accident occurred on a clear, sunny afternoon in
late August 1957. The place of the accident was a few
miles west of Thedford, Nebraska, on State Highway
No. 2. This highway, at the place involved, runs gen-
erally east and west. It was a two-lane, black-top high-
way. The accident occurred in the valley bottom be-
tween two hills.

All vehicles referred to herein were moving in an
east to west direction. At the top of the hill to the
east were signs reading ‘“Road Repairs Ahead” and
“Men Working.” Above these signs were red flags.
The signs were placed on the right-hand side of the road
and facing westbound traffic. The road grader was
visible at all times from the crest of the hill to the
valley bottom, a distance of about a quarter of a mile
or more.

The grader was at the bottom of the valley. It was
painted yellow, about 9 to 11 feet in height with a 14-
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foot wide blade. It weighed about 11 tons and at the
time of the accident was pushing about 3 tons of road
surface material and traveling at a speed of 3 miles
an hour. It was operating on the right, or westbound,
side of the road.

There were three westbound automobiles.

The first one turned to the left and was about oppo-
site the grader, on the left-hand side of the road, when
the collision occurred. It continued west. No testi-
mony is given by its occupants.

The next car came over the hill at a speed of about
60 miles per hour. Its driver saw the signs, slowed
down, and stopped before the grader was reached. It
was then moved to the left-hand side of the road pre-
paratory to passing the grader. It was about 25 to 50
feet behind and to the left of the grader when the
Damato car ran into the rear of the grader. So far as
this record reveals, no one saw the Damato car before
the impact.

The Damato car hit the grader head-on with sufficient
force to break into three pieces a railroad rail welded
on the rear of the grader and break off one of its large
drive wheels. The front end of the Damato car was
pushed back so that Mrs. Damato was crushed behind
the steering wheel and instantly killed. The plaintiff,
sitting on the right-hand side of the front seat, was seri-
ously injured. There were no skid marks on the high-
way behind the grader.

We are here confronted with the argument that plain-
tiff’s case rests on circumstantial evidence. We dis-
cussed the distinction between direct and circumstan-
tial evidence in Bland v. Fox, ante p. 662, 111 N. W. 2d
537. What we said there is applicable here. The evi-
dence heretofore recited is direct evidence. The ques-
tion here is whether, from the evidence recited, a jury
could properly draw the conclusions of negligence al-
leged and whether or not such conclusions constitute
gross negligence.
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We conclude that a jury could properly conclude that
Mrs. Damato was guilty of the negligence charged.
Does it constitute evidence of gross negligence sufficient
to take the issue to the jury?

We see no reason for restating the generally estab-
lished rules dealing with this subject.

In Thompson v. Edler, 138 Neb. 179, 292 N. W. 236,
we held: “In an action for gross negligence under the
automobile guest statute (Comp. St. Supp. 1939, sec.
39-1129), where there is adequate proof of negligence,
a verdict should be directed for defendant only where
the court can clearly say that it fails to approach the
level of negligence in a very high degree under the
circumstances. In all other cases, it must be left to
the jury to determine whether it amounts to gross neg-
ligence or to mere ordinary negligence.” The reasoning
and language of that case was followed in Komma v.
Kreifels, 144 Neb. 745, 14 N. W. 2d 591, where we held:
“It is apparent that no one act of the defendant can be
separated from the whole of these acts and held to be
the independent cause of this accident. Under these
circumstances, each act is not to be segregated and
weighed separately to determine whether or not it con-
stituted gross negligence. The several acts are to be con-
sidered as a whole. While each of several acts, stand-
ing alone, may not exceed the bounds of ordinary neg-
ligence, yet, taken together, they may establish gross
negligence. In such cases, it is for the jury to determine
whether a defendant is gullty of gross or ordinary neg-
ligence. A verdict should not be directed nor a cause of
action dismissed unless a court can definitely determine
that the evidence of defendant’s negligence, when taken
as a whole, fails to reach the degree of negligence that is
considered gross. Here the jury were not bound to find
that defendant’s acts were negligence in a very high
degree, but a jury question was in our opinion pre-
sented as to whether or not, under the circumstances
here, the things which defendant did and failed to do
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amounted to negligence in a very high degree, i. e., gross
negligence.”

We reiterated this holding in O’Neill v. Henke, 167
Neb. 631, 94 N. W. 2d 322. What we there said is appli-
cable here.

The evidence here, when reviewed as a whole, is suffi-
cient to sustain a finding of gross negligence. The trial
court did not err in submitting the issue of gross neg-
ligence to the jury.

The next argued contention is that of misconduct of
plaintiff’s counsel in his closing argument to the jury.

It appears without dispute that Mrs. Damato and her
husband . were separated; that Mrs. Damato had used
the name of Smith; that she had at various times given
plaintiff’s address as her address; and that her driver’s
license and other identification papers were issued, as
was the certificate of title to the car, in the name of
Smith.

As a matter of evidence, the ownership of the car and
that Mrs. Damato was its driver were not in dispute.
Defendant, from the opemng statement to the jury down
to his closmg argument in this case, injected into this
case the suggestion of an illicit relationship between
plaintiff and Mrs. Damato. Neither its existence nor
its relevancy is apparent. If it were relevant, it would
be the burden of plaintiff to establish the identity of
Mrs. Damato. Plaintiff fought back with the means at
his disposal. The record is replete with argument be-
tween counsel and counsel and court.

Plaintiff was not allowed to testify to the happening .
of the accident because of the provisions of section 25-
1202, R. R. S. 1943, the so-called Dead Man’s statute.
His doctor did testify that plaintiff was the victim of
amnesia and had no recollection of what transpired save
that there was an accident.

Counsel for plaintiff, in his opening argument to the
jury, made reference to the fact that Mr. Smith’s lips
were closed by the law “and by proper objection of
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counsel.” He further said he had “no quarrel with the
law” but that plaintiff was sitting there “bound and
gagged” unable to tell his side of the story; “He can’t
explain anything that they might insinuate. * * * Don’t
go for any insinuation”; and “We had to prove our case
the hard way, and believe me, it has been a hard way.”

Defendant claims prejudicial error. It must be borne
in mind that plaintiff was here discussing insinuations
repeatedly injected into this case by the defendant
that had no apparent relevancy to the issues of the
case. Plaintiff was asking the jury to disregard the
apparent attempt to blacken the character of both plain-
tiff and Mrs. Damato and decide the case on the issues
which the case presented. It is altogether probable that
in the quiet of a law library, plaintiff could have
stated his views in a different way. But he was in a
courtroom battle where in fact his way had been “a
hard way.”

Defendant knew when he made reference to these
bits of insinuations about Mrs. Damato that plaintiff’s
lips were closed by the statute, insofar as he had knowl-
edge of them. Knowledge of them by plaintiff does not
appear in the record. Defendant cannot now claim
prejudice because plaintiff met the attack in the way that
he did.

In Sonneman v. Atkinson, 121 Neb. 752, 238 N. W.
532, we refused to reverse the judgment in a law case
where counsel for plaintiff was charged with misconduct
in respect to his argument to the jury. We there held:
“Counsel for plaintiff are also charged with misconduct
in respect of their arguments to the jury. Both parties
had able, vigorous and apparently zealous advocates.
In the temperature reached near the climax of the trial
they went about as far as permissible. The court seems
to have held them as nearly to the proper standards of
conduct as could have been done in the circumstances.
The record of the argument indicates that he treated
them impartially, and we do not see that defendant was
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prejudiced by, or is in a position to complain of, what
occurred in the argument to the jury.

“It appears from a ruling of the trial court that much
of the complaint arises from the fact that the objection-
able remarks were evidently made in answer to the
argument of the complaining party who was guilty of
the first offense in that regard.”

There is a longstanding rule that has application here.
“It will not be presumed that passion and prejudice in-
fluenced the action of jurors, but it must be affirmatively
shown before a verdict will be disturbed.” Johnson v
Nathan, 161 Neb. 399, 73 N. W. 2d 398.

We do not find prejudicial error under the circum-
stances of this case.

Defendant contends briefly that there was reversible
error in several of the instructions. In effect, the first
argument here is that evidence of gross negligence was
not produced and that it was error to submit that issue
and its elements to the jury. We have disposed of the
question above. The assignments are not sustained.

The next assignment of error is that the court did not
give the “standardized” instructions on what constituted
gross negligence. Error in the instructions is not shown.
The assignment is not sustained.

The next assignment of error is based on the premise
that the plaintiff’s case is “based solely on circumstan-
tial evidence.” We have disposed of that contention
earlier in this opinion. It is not sustained.

Complaint is finally directed at three instructions
given by the court which it is contended, when analyzed,
directed a verdict for the plaintiff. The “analyzing” of
the defendant does not appear. The instructions pur-
ported to state statutory and court announced rules
applicable to the case. Error does not appear.

Generally, the burden is on the appellant to show
that the trial court erred in charging the jury. 5C.J. S,
Appeal and Error, § 1560, p. 1196. Our longstanding
rule has been: “A judgment of the district court is pre-
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sumed to be correct, and a party assailing the correctness
of it must assume the burden of pointing out specifically
the rulings of which he complains and the mistake made
by the court.”” Van Wye v. Wagner, 163 Neb. 205, 79
N. W. 2d 281.

The assignment is not sustained.

'The judgment of the trial court is affirmed.

AFFIRMED.

IN RE APPEAL OF ROBERTS CONSTRUCTION COMPANY.
RoBerTs CoNsTRUCTION COMPANY, A CORPORATION,
APPELLEE, V. STATE OF NEBRASKA ET AL., APPELLANTS,
ImpLEADED WITH L. N. RESS, STATE ENGINEER, ET AL,

APPELLEES.
111 N. W. 2d 767

Filed December 1, 1961. No. 35012.

1. Contracts: Damages. A contractor who is damaged as the re-
sult of delay in the performance of the work which is caused
by a breach of the contract by the other party may recover his
damages in the absence of an express provision in the contract
exempting the other party from liability.

2. Contracts. A provision in the contract for an extension of time
for delay resulting from causes beyond the control of the con-
tractor is not the exclusive remedy of the contractor where the
delay is the result of a breach of the contract by the other
party.

3. Contracts: Damages. Where damage has occurred and the only
uncertainty is the exact amount, it is sufficient if the record
shows data from which the extent of the injury can be ascer-
tained with reasonable certainty. Uncertainty as to the exact
amount of damage does not justify a denial of all recovery.

AppPEAL from the district court for Lancaster County:
HARrY A. SPENCER, JUDGE. Affirmed.

Clarence A. H. Meyer, Attorney General, Harold S.
Salter, C. L. Clark, and Robert R. Camp, for appellants.

Richard W. Smith and Richard L. Spangler, Jr., for ap-
pellee..
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- Heard before Smvmons, C. J., CARTER, MESSMORE;
YEAGER, BoSLAUGH, and Broweg, JJ.

BosLaugs, J. :

This is an appeal from the disallowance of a claim by
the Auditor of Public Accounts and the Secretary of
State of the State of Nebraska. The claim arose out of
a highway construction contract.

The contract in question was for the improvement of
U. S. Highway No. 77 for a distance of 7 miles south
from Beatrice, Nebraska. The contract was awarded to
Roberts Construction Company by the Department of
Roads and Irrigation on June 15, 1954. The work to be
done by Roberts included grading and concrete paving
of U. S. Highway No. 77 and surfacing of a county road
which was to be used as a detour.

After the work had been completed, Roberts filed a
claim with the State for damages for breach of contract.
The claim included other items that are not important
to the litigation at this time. The claim was disapproved
by the State Engineer and disallowed by the Auditor of
Public Accounts and the Secretary of State. Roberts
then perfected an appeal to the district court for Lan-
caster County. After a lengthy hearing the district
court allowed the claim in the amount of $16,594.45.
The State has appealed from this judgment.

Roberts’ theory of the case is that the State failed to
make the construction site available to the contractor
until long after the beginning date specified in the con-
tract; that as a result of this delay the costs of the con-
tractor were substantially increased over the amounts
that were and could have been reasonably anticipated
at the time the parties entered into the contract; that the
failure of the State to make the construction site avail-
able at the starting date provided in the contract was a
breach of express and implied covenants in that regard;
and that Roberts is entitled to recover as damages the
amount of its increased costs resulting from the delay.
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The State’s theory of the case is that it did not agree
to make the construction site available to Roberts on the
beginning date specified in the contract; that the State
is not responsible for any delay that may have occurred
and that such delay was due to other causes including
the acts or omissions of the contractor; that the provi-
sion in the contract for an extension of time is the ex-
clusive remedy of Roberts for any delay resulting from
causes beyond its control; and that the evidence does not
show with certainty what damages Roberts may have
sustained or the causes thereof.

The district court found that the State had repre-
sented to Roberts and other bidders that by June 21,
1954, subgrade preparation on the detour would be
completed and a windrow of rock placed along the length
of the detour so that the contractor could begin work on
that date; that utility lines would be out of the way of
grading operations; that the State failed to carry out
these representations and agreements at the time speci-
fied; that, without notice to Roberts or other bidders,
the State granted Gage County the right to take 90
working days from May 20, 1954, to perform subgrade
preparation and placement of rock upon the detour;
that grading and paving along the south 5 miles of the
project could not be commenced, in any substantial vol-
ume, until the work on the permanent detour had been
completed; that the State failed to cause the subgrade
work on the detour to be performed properly so that
the surfacing placed thereon by Roberts failed and fur-
ther delayed the opening of the detour; that as a result
of the delay in making the construction site available,
Roberts’ plan for construction of the work was dis-
rupted, an orderly and efficient construction operation
was prevented, the work was extended into a period
of unseasonable weather, and Roberts was subjected to
excessive and unexpected costs, especially labor costs;
that the State could have avoided the damage by re-
quiring Gage County to have performed its work on or
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before June 21, 1954, or by not awarding the contract;
that Roberts was partly at fault in failing to thoroughly
inspect the construction site, in failing to timely pro-
cure material meeting the contract specifications which
would have permitted mitigation of the damage, and in
other unspecified respects; and that Roberts was entitled
to recover $16,594.45.

The assignments of error which require consideration
are those relating to the sufficiency of the evidence to
sustain the judgment against the State.

This was an action at law for damages for breach of
contract. By agreement of counsel a jury was waived.
Under such circumstances the findings of the trial court
are equivalent to the verdict of a jury and will not be
disturbed unless clearly wrong. Thus, in reviewing the
evidence it must be considered in the light most favor-
able to the plaintiff, every controverted fact must be
resolved in the plaintiff’s favor, and the plaintiff must
have the benefit of every inference that can reasonably
be deduced therefrom. Capital Bridge Co. v. County of
Saunders, 164 Neb. 304, 83 N. W. 2d 18. See, also, In
re Appeal Roadmix Constr. Corp., 143 Neb. 425, 9 N.
W. 2d 741.

The contract provided that Roberts would complete
its work under the contract within 140 working days
beginning June 21, 1954, or any prior date upon which
construction operations were begun. The contract also
provided for “reshaping” of the detour “after the com-
pletion of the grading operations by Gage County” and
the spreading of a windrow of crushed rock “previously
placed by Gage County.” The contract further provided
that telephone poles within the limits of the proposed
construction “will be moved by their owners * * * in
advance of grading operations. The contractor shall per-
form all work beyond the pole lines * * * after the pole
lines have been moved.”

On June 21, 1954, Roberts could not begin work on
the north 2 miles of the project because the telephone
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poles were in the way; Roberts could not begin work
on the south 5 miles of the project because the detour
was not available; and Roberts could not begin work on
the detour because Gage County had not completed its
work.

The evidence shows without dispute that at about the
time the State was advertising for bids on the contract
in question, it entered into a supplemental agreement
allowing Gage County 90 working days in which to
complete its work upon a part of the detour; that the
grading work on the detour to be done by the county
was not completed until sometime after July 17, 1954;
that the delivery of the rock to be supplied by Gage
County on the detour was not completed until August
26, 1954; that the telephone poles along the north 2
miles of the project were not moved until about August
9, 1954; and that much of the surfacing on the detour
failed and required reconstructing and patching.

There is conflict in the evidence as to what caused
the delay in this case but the evidence is sufficient to
sustain the finding of the trial court that the State was
responsible for a substantial amount of the delay that
Roberts encountered in the performance of the contract.

The evidence shows that an orderly and progressive
construction method, as distinguished from a piecemeal
method, will permit the use of production-line or mass-
production techniques which will produce an efficient
use of labor and equipment and result in a lowering of
costs; that labor costs per unit are 50 percent more in
winter weather than in summer weather and that cer-
tain other costs are correspondingly higher; and that
the delay in this case resulted in higher costs to Roberts
than could have been reasonably anticipated.

Roberts computed its claim by subtracting its esti-
mated cost of labor from its actual direct labor cost on
the project, exclusive of extra work, and then adding
to that figure additional expense which it attributed di-
rectly to the delay plus amounts for pay roll taxes and
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insurance, general overhead expense, and profit. The
judgment of the district court shows that the damages
allowed Roberts were computed by deducting from the
difference between the cost of labor as estimated by
Roberts and the actual direct cost of labor on the proj-
ect, exclusive of extra work, amounts for overtime pay,
labor expense during rainy periods in August and Octo-
ber, labor expense when paving was shut down because
of insufficient equipment, labor expense incident to re-
jection of defective material or work and drying out of
the subgrade on the detour, labor performed prior to
the starting date and after the acceptance of the work,
and a deduction related to another item of the original
claim which is not now in question. Thus, the trial
court allowed as damages an amount equal to approxi-
mately one-half of the excess labor cost claimed by
Roberts and made no allowance for pay roll taxes and
insurance, other expense which Roberts attributed di-
rectly to the delay, general overhead expense, or profit.

Where it has been proved that damage has resulted
and the only uncertainty is the exact amount, it is suffi-
cient if the record shows data from which the extent
of the injury can be ascertained with reasonable cer-
tainty. Colvin v. Powell & Co., Inc., 163 Neb. 112, 77
N. W. 2d 900. When it is established that a party has
suffered damage, uncertainty as to the exact amount
does not justify a denial of all recovery. The fact that
the amount of damage may not be susceptible of exact
proof or may be in a degree uncertain or difficult of
ascertainment should not be a bar to any recovery.
Jacobsen v. Poland, 163 Neb. 590, 80 N. W. 2d 891. See,
also, McCree & Co. v. State, 253 Minn. 295, 91 N. W.
2d 713. The evidence in this case is sufficient to sus-
tain the findings of the trial court with respect to dam-
ages.

The State’s contention that the provision in the con-
tract for an extension of time is the exclusive remedy
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for delay resulting from causes beyond the control of the
contractor remains to be considered.

This is a matter about which there appears to be a
division of authority. See Annotation, 115 A. L. R. 65,
and cases cited. See, also, 17 C. J. S., Contracts, § 502
b (3) (a), p. 1058; 12 Am. Jur., Contracts, § 351, p. 914.
We believe that the better view is that this provision
in the contract is not the exclusive remedy of the con-
tractor and relates only to the right of the contractor to
be relieved from the liability to pay liquidated dam-
ages in the event the work is not completed within the
time specified in the contract. Edward E. Gillen Co. v.
John H. Parker Co., 170 Wis. 264, 171 N. W. 61, 174
N. W. 546.

We believe that the correct rule is that a contractor
has the right to recover damages resulting from delay
caused by a breach of contract by the other party. Thus,
where there is a breach of the contract by the owner or
other party, and the breach of contract results in delay
in the work of the contractor, and the delay in the work
causes damage to the contractor, the contractor has a
right of recovery in the absence of a “no-damage clause”
or other provision to the contrary in the contract and
even though the contract contains a provision for an ex-
tension of time.

The principal case relied upon by the State is United
States v. Howard P. Foley Co., 329 U. S. 64, 67 S. Ct.
154, 91 L. Ed. 44. In the Foley case the Supreme Court
of the United States held that an electrical contractor
was not entitled to recover damages for delay in the
performance of his work on an airport contract. Con-
struction was delayed because soil that was to be used
to build the runways and was obtained by dredging
proved to be unstable and had to be replaced. The
court pointed out that the work on the runways was
done with great diligence and that no fault could be
attributed to the parties doing that work. The court
took the position that there could be no liability to the
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contractor unless the contract included an unqualified
warranty to make the runways promptly available.

In Peter Kiewit Sons’ Co. v. United States, 151 F.
Supp. 726, 138 Ct. Cl. 668, the Court of Claims inter-
preted the Foley case to mean that the government is
liable if it is guilty of some act of negligence or will-
ful misconduct which delays the performance of the
contract and results in damages. If this is assumed to
be a correct interpretation of the Foley case and a
correct statement of the law, the evidence in this case
is sufficient to sustain the trial court’s finding that the
State breached the contract and that Roberts was dam-
aged by the delay resulting therefrom. For example,
there is evidence that the State gave the telephone com-
pany only about 3 weeks’ notice that it wanted the tele-
phone lines moved and allowed Gage County 90 working
days from May 20, 1954, in which to complete its work
but made no effort to advise Roberts and the other bid-
ders that it had done so.

The evidence in this case shows that the State failed
to co-ordinate the work to be done on this project. The
position of the State now is, substantially, that Roberts
cannot complain about delays due to this reason. We do
not accept the position of the State.

The time when the work is to be performed is a matter
of importance to a contractor and it is a factor which
influences the bidding. It may be assumed that a con-
tractor who is seeking immediate work or who, as in this
case, plans to realize a saving by performing the work
under favorable weather conditions and in an orderly
and efficient manner, will bid accordingly and the State
will obtain the advantage of these facts through the
bidding. In this case the State has had the benefit of
competitive bids based upon the documents prepared
solely by it and submitted to the bidders. It is only
reasonable that the State should be held responsible for
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the statements and representations which it made to
the bidders.
The judgment of the district court is affirmed.
AFFIRMED.

MARYLAND CasUALTY COMPANY, A CORPORATION, APPELLEE,
v. Joun P. MUNNELLY, DOING BUSINESS AS MUNNELLY
CoNSTRUCTION COMPANY, APPELLANT.

112 N. W. 2d 772

Filed December 1, 1961. No. 35019.

1. Bonds. Where a contract with a bonding company for the
furnishing of performance and maintenance bonds provides
that extra work shall be covered at the same rate on the amount
paid therefor as on the original contract price, the premium
will be caleulated on such amount, and not on the actual li-
ability assumed.

2. Appeal and Error. An issue not raised by the pleadings and
proof in the district court cannot be raised for the first time
on appeal.

AppEAL from the district court for Douglas County:
L. Ross NEWKIRK, JUDGE. Affirmed.

Shrout & Foley, for appellant.
Story, Pilcher & Howard, for appellee.

Heard before Smvmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BOSLAUGH, and BROWER, JJ.

CARTER, J.

This is an action to recover the balance of the premi-
ums due on 23 contractor’s performance and maintenance
bonds. The trial court found for the plaintiff and entered
judgment for $1,974.14. The defendant has appealed.

The evidence shows that the defendant was engaged
in the contracting business in the city of Omaha. He
entered into 23 separate grading-and-paving contracts
for fixed amounts with the city of Omaha. He was
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required to give performance and maintenance bonds
on each of the contracts. The plaintiff furnished the
bonds in the amount of the contract price. Defendant
paid the premiums on the face amount of the bonds at
the established rates per thousand dollars. The de-
fendant has refused to pay the premium for extra work
performed and paid for by the city of Omaha in con-
nection with these 23 contracts. There is no dispute in
the record as to the amount of the extra work per-
formed. The amount of the judgment includes a liability
of $539.09 for insurance premiums which was not con-
tested in the trial court.

The only question for determination is whether or
not a surety company may collect an additional pre-
mium based on extra work performed by a contractor
where the accepted application provides: “Should the
contract price exceed the amount stated in paragraph
9 hereof, the undersigned agrees to pay the Maryland
Casualty Company on demand as excess or additional
premium a further sum, calculated for such excess con-
tract amount at the rate per $1,000 thereof applicable
to the initial contract premium or charge; and should
the contract price be less than the amount stated in
paragraph 9 hereof, the Company will refund to the un-
dersigned, as return premium, a sum calculated at the
same rate per $1000 on the difference between the stated
contract price and the actual contract price.” The ac-
cepted applications further provided in part: “If the
contract or specifications carries a guarantee or main-
tenance provision extending the bond beyond accept-
ance of the work, the undersigned agrees to pay, upon
execution of the bond, and in addition to above con-
struction premium or charge, a maintenance premium or
charge * * * for such term, * * *?

It was the contention of the defendant in the district
court that the extra work was performed under a sepa-
rate contract and that, no second bond having been
given, defendant was under no obligation to pay for
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bond coverage on the extra work. In this respect each
of the contracts with the city of Omaha provided: “The
contractor shall also do such extra work in connection
with this contract as the City Engineer may especially
direct in writing; if it be of a kind for which no price
is stated in this contract, such price shall be fixed by
the City Engineer, subject to modification and approval
by the City Council; but no claim for extra work shall
be allowed unless the same was done in pursuance of
special orders as aforesaid, in writing, or otherwise
stated on plans.” The extra work was performed and
paid for in the manner provided by the contracts. 1t
was done pursuant to the contracts and the plaintiff’s
bonds clearly covered the work under the provisions of
the applications accepted by the plaintiff. The con-
tracts of defendant with the city provided for mainte-
nance for a period of 5 years. The rate on the perform-
ance provisions of the bonds was shown to be $7.50 per
$1,000 and on the maintenance-provisions it was $2 per
year per $1,000 after the first year on the amount paid
for the extra work. The rate is not questioned. The de-
fendant was clearly liable for the performance and
maintenance bonds at the established rate on the price
paid for the extra work as the trial court found.

It is contended by the defendant on appeal that cer-
tain blanks in the application requiring the insertion of
rates.were not filled in and that the contracts with re-
spect thereto are without legal effect. From this prem-
ise it is argued that in such a situation the amount of
the premiums is based on the amount of liability as-
sumed by the plaintiff under the bonds. It is then con-
tended that some of the extra work was of a type that
required no maintenance and that premiums were not
properly chargeable on such nonmaintainable work. The
accepted applications clearly show that the premiums
were based on the amount paid for the extra work and
not on maintainable work only. The finding that the
extra work was performed in accordance with the orig-
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inal contracts between the defendant and the city of
Omaha makes the contractual provision that the pre-
miums were to be calculated on the amount paid appli-
cable and controlling. The defendant is obligated to
pay the premium on the amount paid for the extra work
at the same rates paid on the original contract price.

But in any event, the foregoing questions are not be-
fore this court. They were not raised in the trial court
and the motion for a new trial contains no assignment of
error relating to them.

This court has repeatedly held that a litigant may not
change his position in the appellate court and set up
issues not raised in the trial court or called to the
attention of the trial court in his motion for a new trial.
Dunbier v. Rafert, 170 Neb. 570, 103 N. W. 2d 814;
Crunk v. Glover, 167 Neb. 816, 95 N. W. 2d 135. The
cnly defense pleaded in the trial court was payment.
Defendant is precluded in this court from asserting de-
fenses not pleaded and presented in the trial court, or
any error with reference thereto not preserved in his
motion for a new trial. This is consistent with the rule
that cases will be disposed of on appeal on the theory
on which they were presented to the trial court by the
parties. Durfee v. Keiffer, 168 Neb. 272, 95 N. W. 2d 618.

The judgment of the trial court is in all respects
correct and its judgment is affirmed.

AFFIRMED.

DoNn WALKENHORST, APPELLEE, V. THEODORE A. (JiM)
APOLIUS, APPELLEE, THEODORE E. APOLIUS, APPELLANT,
IMPLEADED WITH SECURITY STATE BANK OF MADRID,
NEBRASKA, ET AL., APPELLEES.

112 N. W. 2d 31
Piled December 1, 1961. No. 35021.

1. Pleading. What a pleading may be denominated in the cap-
tion is not necessarily controlling. The character of a pleading
is determined by its contents.
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2. Trial: Judgments. A motion for summary judgment serves a
specific limited purpose and is not intended to supplant other
existing procedures.

3. Pleading. The law of amendments should be liberally construed.
Neither the statute nor any rule of court called to
our attention requires a party seeking to amend a pleading to
do so in any particular form or manner nor to support his ap-
plication therefor by affidavit, if the record discloses that the
trial court was in some appropriate manner informed of the
nature and purpose of the proposed amendment.

AppeaL. from the district court for Keith County:
Isaac J. NisLEy, JUDGE. Reversed and remanded.

Frank B. Svoboda, Franklin D. Carroll, and W. C. Con-
over, for appellant.

Schroeder & Schroeder, for appellees Merrell.

George B. Hastings and Frederick E. Wanek, for ap-
pellee Adams.

Firmin Q. Feltz, for appellee Riedel.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BoSLAUGH, and BROWER, JJ.

SPENCER, J.

This is an appeal from the sustaining of an oral mo-
tion for summary judgment, the refusal to permit the
amendment of the dismissal of a cross-petition to re-
flect the facts, and the entry of a default judgment
against the appellant. The second assignment is the only
one we will discuss herein.

This is an action in equity commenced by the plain-
tiff below, Don Walkenhorst, to foreclose a thresher-
man’s lien on wheat grown by Theodore A. (Jim)
Apolius, hereinafter referred to as Jim Apolius, a tenant
on land described as the east half of Section 6, Town-
ship 12 North, Range 37 West of the 6th P.M,, in Keith
County, Nebraska, owned by John C. Riedel, herein-
after referred to as Riedel. Named as parties defend-
ant were Jim ‘Apolius; his father, Theodore E. Apolius,
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hereinafter referred to as Apolius; Security State Bank
of Madrid, Nebraska, hereinafter referred to as the
bank; A. H. Adams, hereinafter referred to as Adams;
William Merrell; Farmers Cooperative Association, here-
inafter referred to as the association; Cliff Hull, doing
business as the Hull Grain Company, hereinafter re-
ferred to as Hull; John C. Riedel; and 5,482.20 bushels
of 1960 wheat in storage at the association and with Hull.

The petition was filed August 25, 1960. The next
day the association, Hull, and Apolius filed voluntary
appearances and Riedel filed an answer and cross-peti-
tion asserting a one-third interest in the wheat as the
landlord. On September 22, 1961, William Merrell filed
the voluntary appearance of his wife as a necessary
party (the court subsequently entered an order making
her a party defendant), and with her filed an answer
to the petition of the plaintiff, an answer to the cross-
petition of Riedel, and also filed a cross-petition. They
will hereinafter be referred to as the Merrells. In the
cross-petition, the Merrells alleged the execution and
delivery to them of a promissory note by Jim Apolius in
the amount of $1,750 secured by a first chattel mort-
gage on the wheat in issue. On September 22, 1960,
Adams filed a separate answer to the plaintiff’s petition,
an answer to the cross-petition of Riedel, and a cross-
petition. He admitted the interest of Riedel in one-third
of the wheat; alleged that Jim Apolius had executed and
delivered to him a note in the amount of $3,000 secured
by a chattel mortgage on the wheat in issue; that by
mistake there was a misdescription in the chattel mort-
gage; and requested that the mortgage be reformed
and corrected.

On September 23, 1960, Apolius filed an answer and
cross-petition alleging ownership of two-thirds of the
wheat, being the share of Jim Apolius, by virtue of a
bill of sale executed before the chattel mortgages alleged
by the Merrells and Adams, and alleged further that he
had given a mortgage on this wheat to the bank as
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security in the amount of $3,000. On October 3, 1960,
Jim Apolius filed a voluntary appearance in the matter.
On October 4, 1960, plaintiff filed a reply to the an-
swer and an answer to the cross-petition of Apolius.

On October 24, 1960, defendant Adams filed a reply
to the answer of Apolius, asserting in substance that the
purported bill of sale was fraudulent and void. On
October 25, 1960, the Merrells filed an answer to the
cross-petitions of defendant Adams and defendant
Apolius, and among other things asserted that the bill
of sale to Apolius was fraudulent. On November 7,
1960, defendant Apolius filed his reply to the answer
of Adams, and filed his reply to the answer and his
answer to the cross-petition of the defendants Merrell.

On November 16, 1960, plaintiff Walkenhorst dismissed
his petition without prejudice and paid the accrued costs.
On the same day there was filed the consent of defend-
ant Apolius to the dismissal, as follows: “Comes now
Theodore E. Apolius and by his attorney, Frank B.
Svoboda, herewith consents to the Dismissal as filed
herein by the Plaintiff, Don Walkenhorst, and herewith
withdraws any Cross-Petition or Counter-Claim which
might have been filed in this action on behalf of Theo-
dore E. Apolius.” This dismissal was drawn by plain-
tiff’s attorney and, as is apparent, was signed for Apolius
by his attorney.

On the 28th of November 1960, defendant Riedel filed
an answer to the cross-petition of defendants Merrell.
On December 6, 1960, the court entered an order set-
ting the cause for trial on the 19th day of December
1960. On the 16th day of December 1960, the Merrells
replied to the answer of Riedel. On December 19, 1960,
stipulations were filed by Riedel, the Merrells, and
Adams as to their rights and the priority of mortgages
as to each other.

When the case was called for trial, the Merrells’
attorney called attention to the stipulations. The bill
of exceptions then sets forth the following proceedings:
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“MR. SVOBODA: We object at this time to these
stipulations between A. H. Adams and the Merrells on
the grounds that the stipulation is prejudicial to my
client Mr. Apolius, as it sets forth the priority of liens
and does not take into consideration the bill of sale of
my client. ,

“THE COURT: The bill of sale will be subject to
whatever rights they had in the property at the time the
bill of sale was made?

“MR. SVOBODA: Absolutely.

“THE COURT: I can’t see that that would affect your
client in any way. Overruled.

“MR. SCHROEDER: If the Court please, the De-
fendants and Cross-Petitioners William and Doris Mer-
rell, move for a summary judgment and against Theo-
dore E. Apolius on the following grounds: * * * The
Defendant and Cross-Petitioner Theodore E. Apolius
withdrew his Cross-Petition, which are the only plead-
ings that he has on file in this case. Therefore, so far
as any litigatable issues are concerned as between the
mortgage holders, the Merrells and Mr. Adams, there
are no issues to be determined by the Court. Where-
fore the Defendants William Merrell and Doris Merrell
pray for a summary judgment in accordance with their
prayer in the Petition.

“MR. SVOBODA: At this time I would like to amend
my pleadings to conform with the actual facts, which
were that I intended at this time to dismiss any action
against Don Walkenhorst, as Mr. Walkenhorst was paid.
I did not intend at this time to dismiss any action I had
against Mr. Merrell or Mr. Adams, and so far as the
pleadings was concerned, if it was an error on my part
I would like to amend the pleadings to conform with
the facts.

“MR. HASTINGS: In order that the record might
indicate, Mr. Schroeder representing Mr. Merrell and
1 have joined in this motion for summary judgment,
and therefore the position which Mr. Schroeder has taken
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with reference to Mr. Merrell is exactly the same posi-
tion that Mr. Adams, the Defendant and Cross-Petitioner
takes with reference to Theodore E. Apolius. * * *

“MR. SVOBODA: 1 would like to state, Your Honor,
that this withdrawal of the action was prepared by Don
Walkenhorst’s attorney and at the time I was the only
one objecting to Mr. Walkenhorst being paid for his
work for cutting the wheat crop on the basis that he did
not completely fulfill his contract; that he did not de-
liver approximately 3,300 bushels of wheat to town,
and that was my only objection, and because of the fact
he did put up the court costs for this action. I con-
sidered the court costs to be far beyond the amount it
would cost to deliver the 3,300 bushel of wheat to town;
and I dismiss any action against Don Walkenhorst at
this time on the Cross-Petition—I would like to amend
this dismissal and further plead my action against Mr.
Merrell and Mr. Adams and the elevator to turn this
wheat crop over to my client Mr. Ted Apolius.

“MR. SCHROEDER: We have the plain language
of the dismissal before us and the plain language says he
dismissed his Cross-Petition. He has asked for leave
to amend. I might comment to the Court that several
weeks ago Mr. Svoboda and I were talking on the
telephone and he wanted to present this matter for trial.
We came from a good long distance and I assumed he
would have his pleadings in such shape that he was
ready for trial. I told him that I would be; and we
object to any amendment at this time.

“MR. CARROLL: It seems to me that this consent
to dismiss is directed only towards the Plaintiff Don
Walkenhorst in this case. The attorneys for the De-
fendant at this particular point had interpreted this to
mean that it applies to all of them. I don’t think that
the Court at this particular time should look entirely
at the plain language of this consent to dismissal. Ob-
viously the intention was only to withdraw any Cross-
Petition or Counter-Claim against the Plaintiff Don



836 NEBRASKA REPORTS [VoL. 172
Walkenhorst v. Apolius

Walkenhorst because of the fact he was paid and al-
ready out of the action. I think the Court should take
into consideration how substantially justice can be ob-
tained in this particular case, and I submit to the Court
that in no manner or no form can justice be obtained
granting this motion for summary judgment. It was
obviously not the intention of counsel to dismiss his
Cross-Petition as to any of the other defendants.

“THE COURT: I can’t understand how you can do
this by a motion unless it is a motion to file a Cross-
Petition. I don’t see any amendments that should be
made. You just dismissed it, and that is all there is
to it.” :

The record further indicates that Apolius then asked
leave to call the plaintiff’s attorney who prepared the
dismissal as a witness. This request was not granted.
Apolius then moved for leave to amend the consent to
dismissal to conform to the facts so that the dis-
missal would apply only to the plaintiff, Walkenhorst.
The bill of exceptions then contains the following:

“MR. SCHROEDER: We would have to object to it
for the record.

“THE COURT: I will have to sustain the objections
and sustain the motion for judgment on the pleadings.”

The only motions before the court at that time were
the motion for summary judgment and the motion to
amend. It is now appellees’ position that the motion for
summary judgment was actually a motion for judgment
on the pleadings, and that the court so considered it, as
indicated above.

Inasmuch as we are only discussing the refusal to
permit an amendment, this point is immaterial except
as it may bear on the abuse of discretion. What a
pleading may be denominated in the caption is not
necessarily controlling. The character of a pleading
is determined by its contents. From v. Sutton, 156
Neb. 411, 56 N. W. 2d 441.

We do take occasion to note, however, that the sum-
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mary judgment procedure is purely statutory. A mo-
tion for summary judgment does require compliance
with all statutory requirements, and this compliance
would preclude an oral motion. Further, a motion for
summary judgment is not intended to take the place of
a motion for judgment on the pleadings or any other
procedure. As we have said in many cases, a motion for
summary judgment serves a specific, limited purpose,
and it is not intended to supplant other existing
procedures.

We believe this situation to be one clearly covered
by section 25-852, R. R. S. 1943, which provides: ‘“The
court may, either before or after judgment, in further-
ance of justice, and on such terms as may be proper,
amend any pleading, process or proceeding, by adding or
striking out the name of any party or by correcting a
mistake in the name of the party, or a mistake in any
other respect, or by inserting other allegations material
to the case, or, when the amendment does not change
substantially the claim or defense, by conforming the
pleading or proceeding to the facts proved. Whenever
any proceeding taken by a party fails to conform, in any
respect, to the provisions of this code, the court may
permit the same to be made conformable thereto by
amendment.”

This court construed and applied that section in Louis
Hoffman Co. v. Western Smelting & Refining Co., 150
Neb. 524, 34 N. W. 2d 889. Therein we held that: “The
law of amendments should be liberally construed in
order to prevent a failure of justice.” In that same
case we said: “Neither the statute nor any rule of
court called to our attention requires a party seeking
to amend a pleading to do so in any particular form or
manner, nor to support his application therefor by affi-
davit, if the record discloses that the trial court was in
some appropriate manner informed of the nature and
purpose of the proposed amendment.”

As early as Berrer v. Moorhead, 22 Neb. 687, 36 N.
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W. 118, this court held: “The law of amendments should
be liberally construed in order to prevent a failure of
justice.” The progressive evolution of procedure in our
courts has not changed that rule, but has demonstrated
the necessity of its continuing judicial application.

It is clear to us that Apolius should have been per-
mitted, in the furtherance of justice, to amend his con-
sent to dismissal to reflect the facts, and the court’s
failure to permit him to do so was an abuse of discre-
tion and constituted prejudicial error. The issues would
not have been changed. The suggested amendment
would merely have reinstated the very issues the parties
had expected to litigate. The trial would not have been
delayed. All the parties were before the court. The
appellees were well aware that Apolius was not aban-
doning his claim under the bill of sale and apparently
expected to proceed with the litigation when they ap-
peared for trial. They certainly had no reason to ex-
pect Apolius to dismiss the cross-petition as to them and
could not help but understand it to be an obvious error
on his part to fail to restrict it to the plaintiff. It does
not appear that the appellees’ rights would have been
prejudiced in any manner by permitting Apolius to
amend as requested. On the other hand, the refusal
by an equity court to correct the obvious, arbitrarily
and erroneously deprived Apolius of a substantial right.
There can be no question but that the intention of
Apolius was only to dismiss as to the plaintiff. If plain-
tiff’s attorney, who drew the consent to dismissal, had
been permitted to testify, this undoubtedly would have
been even more apparent.

In view of our holding herein, it is unnecessary to
discuss the other points referred to by the parties. We
are convinced that they will not be repeated on a trial
on the merits. We hold that it was an abuse of judi-
cial discretion for the trial court to refuse to permit
Apolius to amend his consent to dismissal to restrict it
to the plaintiff’s action. It follows that the default
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judgment éntered against him should have been vacated

and the case should have been adjudicated on its merits.

For the reasons set out above, the judgment of the

trial court is reversed and the cause remanded for
further proceedings in accordance with this opinion.
REVERSED AND REMANDED.

WELDON SWANSON, APPELLANT, V. ROBERT J. MURRAY ET
AL., APPELLEES.
112 N. W. 2d 11

Filed December 1, 1961. No. 35024.

1. Negligence. The doctrine of res ipsa loquitur means that the
facts of the occurrence warrant the inference of negligence,
but do not compel it. It is a rule of evidence and not of sub-
stantive law. It is a qualification of the general rule that neg-
ligence is not to be presumed but must be affirmatively proved.
The inference takes the place of evidence in the matter of go-
ing forward with evidence in the proceeding but not as to the
burden of proof.

In a case presented under the res ipsa loquitur doc-
trine the burden of proof upon the issue of negligence does not
shift during the progress of the trial, but rests throughout upon
the party alleging negligence.

3. Appeal and Error. The submission of issues to a jury which
find no support in the evidence is reversible error.

4. Negligence. Contributory negligence is conduct for which plain-
tiff is responsible, amounting to a breach of duty which the law
imposes upon persons to protect themselves from injury, and
which, concurring and cooperating with actionable negligence
for which defendant is responsible, contributes to the injury
complained of as & proximate cause.

APPEAL from the district court for Madison County:
Fay H. PorLocK, JUDGE. Reversed and remanded.

David D. Tews, Frederick M. Deutsch, and William I.
Hagen, for appellant.

Thomas E. Brogan, for appellee Murray.
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Heard before Smmmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BROWER, JJ.

YEAGER, J.

This is an action by Weldon Swanson, plaintiff and
appellant, to recover damages for personal injuries from
the defendant and appellee, Robert J. Murray. Charles
Robeck Construction Company and Hartford Accident
and Indemnity Company are also named as defendants
and appellees, but they are not parties against whom
liability for damages is claimed in this action. At the
time this action accrued Charles Robeck Construction
Company was the employer of the plaintiff and was
insured against liability for workmen’s compensation
by the Hartford Accident and Indemnity Company. On
account of this and the fact that workmen’s compensa-
tion had been paid at the time this action was com-
menced they were made parties. For the purposes of
this opinion Murray will be referred to as the defendant.

The case was tried to a jury and a verdict was re-
turned in favor of the defendant on which judgment
was duly rendered. In due course a motion for new
trial was made which was overruled. From the judg-
ment and the order overruling the motion for new trial
the plaintiff has appealed.

As grounds for his action plaintiff stated in substance,
to the extent material here, that on August 30, 1958, he
was employed as a worker and laborer by Charles Ro-
beck Construction Company, which will be hereinafter
referred to as Robeck, on the construction of a sanitary
sewer project which this company was performing for
the city of Norfolk, Nebraska; that at the same time the
defendant was a subcontractor of Robeck on the project;
that this subcontract, which was partly oral and partly
written, was for the excavation of sewer ditches and to
furnish all equipment, tools, fuel, and men for the ex-
cavation for that purpose for a fixed rate of pay, and a
fixed rate of pay if any work should be done with a drag-
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line; that on August 30, 1958, the plaintiff, in the course
of his employment, was working in an excavation which
was at the time in dimensions about 12 feet wide, east and
west, 22 feet long, north and south, and 20 to 25 feet
deep (the evidence is that it was at the time about 16
feet deep instead of 20 to 25 feet, however the parties
make no point of this discrepancy and during the trial
they treated it as being about 16 feet); that entrance to
and exit from it was accomplished by the use of a ladder;
that after the excavation had reached this depth the de-
fendant procured a Shield Bantam dragline which was
mounted on the rear of a truck which was placed at about
the west center of the excavation with the boom there-
of extended almost vertically over the hole; that a
clamshell was attached to the boom which was lowered
into the excavation by the defendant, but that it would
not operate on account of the fact that it was obstructed
by a ladder; that the defendant ordered the plaintiff to re-
move the ladder with which order he proceeded to com-
ply; and that while plaintiff was so proceeding and while
he was standing on the east side of the hole the boom
fell striking and injuring him.

The plaintiff stated further that.at the time the boom
fell he was free from negligence and was at a place
where he was required to be by reason of his employ-
ment.

The plaintiff stated further that the defendant was
in the sole and exclusive control and management of
the dragline; that he was an experienced operator of
such equipment; that the falling which took place was
such an occurrence as in the ordinary course of events
does not happen if the person in charge exercises care in
operation, maintenance, inspection, repair, and upkeep;
and that the occurrence itself indicates a want of due
care on the part of the defendant.

The plaintiff stated that he was unable to give the
exact cause of the fall of the boom, but that it would
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not have fallen except for some negligent act, wrong,
or omission of the defendant.

The theory of the action of plaintiff is that he is en-
titled to recover under the doctrine of res ipsa loquitur.
The definition of the doctrine together with certain
rules of application are stated in Security Ins. Co. v.
Omaha Coca-Cola Bottling Co., 157 Neb. 923, 62 N. W.
2d 127, as follows: ‘“‘The doctrine of res ipsa loquitur
means that the facts of the occurrence warrant the in-
ference of negligence, not that they compel it. The
doctrine is a rule of evidence and not a rule of substantive
law. It is a qualification of the general rule that negli-
gence is not to be presumed but must always be affirm-
atively proved. It merely takes the place of evidence
as affecting the burden of proceeding with the case.

“When facts are adduced to which the doctrine of
res ipsa loquitur has application an inference of negli-
gence arises, that is, the thing speaks for itself. It
then presents a question for the jury as to liability.” See,
also, Benedict v. Eppley Hotel Co., 159 Neb. 23, 65 N. W.
2d 224, 161 Neb. 280, 73 N. W. 2d 228.

These rules do not disturb the general rule that be-
fore a recovery may be had the cause of action must
be sustained by a preponderance of the evidence. This
is emphasized in Mercer v. Omaha & C. B. St. Ry. Co,,
108 Neb. 532, 188 N. W. 296, in the following language:
“The burden of proof upon the issue of negligence does
not shift during the progress of the trial, but rests
throughout upon the party alleging such negligence; and
a proper application of the doctrine res ipsa loquitur
does not change said rule.” See, also, Olson v. Omaha
& C. B. St. Ry. Co., 137 Neb. 216, 289 N. W. 356; Boh-
mont v. Moore, 138 Neb. 784, 295 N. W. 419, 133 A. L.
R. 270; Myers v. Willmeroth, 150 Neb. 416, 34 N. W.
2d 756.

The defendant filed an answer in which he admitted
the allegations contained in the petition as to the capac-
ity of Robeck and the employment of the plaintiff by
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Robeck. There are other admissions but they are of
no moment here. The petition was otherwise denied.
The defendant pleaded in substance affirmatively, to
the extent necessary to set out here, that he entered
into the written contract with Robeck which has been
mentioned by plaintiff in his petition under which con-
tract he was obligated among other things to dig the
hole at which the parties were working at the time of
the accident in which plaintiff was injured; that the con-
tract was entered into prior to August 30, 1958; that he
proceeded to dig the hole with his own equipment until
the depth of about 16 feet was reached which was the
maximum depth capacity of his equipment; that the
required depth of the hole was about 25 feet; that
equipment of sufficient depth capacity was located and
the defendant was instructed by an agent of Robeck to
obtain the equipment and to proceed; that the defendant
did procure the equipment on or about August 29, 1958;
that the defendant had never before seen it but that
it appeared to be in good working condition; that it was
of a type with which the defendant was familiar; that
he tested and inspected it to some extent and it ap-
peared to be in satisfactory working condition; that the
hole was a lift station project; that the equipment was
moved to the site by an employee of the defendant; that
the equipment was placed in position at the west edge of
the hole and the boom thereon moved to the south; that
at that time several employees of Robeck including the
plaintiff were working in the excavation and were or-
dered out by the defendant and warned to stay out;
that the defendant then moved the boom to which a
bucket or clam was attached so that it extended eastward.
across the hole where the clam was dropped; that about
the same time the boom dropped and struck the plain-
tiff; that the plaintiff was in a place of safety when
the defendant started to move the boom from the south
to its position when it fell; and that the defendant has
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no knowledge of what caused it to fall and did nothing
to cause it to fall.

It was pleaded that the plaintiff knew of the dangers
of this type of machine and he had been repeatedly
warned, and took the risk of the danger by moving from
a position of safety into one of danger.

It was further pleaded that the machine was at all
times in the control and possession of Robeck. The
theory advanced by this was that the defendant and
plaintiff were fellow employees of Robeck and on that
account plaintiff could not prevail in an action for dam-
ages against the defendant.

By reply the plaintiff denied generally the allegations
of the answer.

As grounds for reversal on appeal the plaintiff has
set forth assignments of error which are too numerous
for separate reference here. The phases thereof which
require consideration will therefore be considered rather
than the specific assignments.

In the light of the rules stated and the review made
of the pleadings, it is apparent that the plaintiff had in
the first instance the burden of adducing evidence suffi-
cient to warrant an inference of negligence on the part
of the defendant. This burden was sustained. The de-
fendant does not seriously contend otherwise.

The burden then devolved on the defendant to rebut
the inference which flowed from the evidence of the
plaintiff. The defendant did adduce evidence in re-
buttal of the inference. He also adduced evidence the
purpose of which was to sustain the charge of con-
tributory negligence on the part of the plaintiff con-
tained in the answer.

Whether or not the plaintiff, independent of and aside
from the defense of contributory negligence, had proved
his cause of action depended upon the question -of
whether or not the evidence preponderated in his favor.
That question however is not here for determination in
view of the assignments of error asserted by the plain-
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tiff and the statement of the questions involved set out
in the brief of the defendant.

The questions upon which a determination herein
must be made are the following: Was there evidence
upon which to submit the pleaded question of whether
or not the plaintiff was guilty of negligence which proxi-
mately caused or contributed to the accident and his
injuries? Was there evidence that the plaintiff by his
own acts and conduct assumed the risk of the danger
to himself, the consequence of which was to defeat a
right of recovery from the defendant? If there was no
such evidence there was no basis for instruction on con-
tributory negligence. The plaintiff contends that there
was none and on that ground that he is entitled to a re-
versal of the judgment and to a new trial. A third
question is, if there was evidence, then did the court
properly instruct the jury in relation thereto?

There is another theory presented by the defendant
which he contends defeats a recovery by the plaintiff.
He contends that the plaintiff and defendant were fel-
low employees and that under the law controlling in that
situation and on the evidence adduced no recovery could
be allowed. The simple answer to this is that there is
no evidence from which it may be said that they were
fellow employees.

In answer to the first and the second questions the
view taken is that there was no evidence that the plain-
tiff was contributorily -negligent in any degree or that
he assumed any risk which would bar a right of re-
covery. There was therefore no basis for the submission
of these questlons to a jury, and the trial court erred
prejudicially in doing-so.

The law is of course-well settled that the submission
of issues which find nio support in the evidence is re-
versible error: See, Allen v. Clark, 148 Neb. 627, 28
N. W. 2d 439; Anderson v. Nielsen, 162 Neb. 110; 75
N. W. 2d 372; Arnold v. Lance, 166 Neb. 834, 90 N.
W. 2d 814.
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The pertinent evidence which summarized makes
clear the view stated that there was no evidence that
plaintiff was guilty of contributory negligence is as fol-
lows: Robeck had a contract with the city of Norfolk,
Nebraska, to lay a sewer line in that city. The defend-
ant had a subcontract to excavate the line and in that
line to dig the hole at which the plaintiff was injured.
The plaintiff was an employee of Robeck in the capac-
ity of a laborer. At the time the incidents of import-
ance here transpired he was engaged in the performance
of his duties for Robeck. It is true that his duties for
Robeck also had some relationship to the work being
done by the defendant but there is no evidence of any
change in his employment status. The hole was dug by
the defendant pursuant to requirement to a depth of
about 16 feet. This was done with equipment owned
and operated by the defendant. This depth was the
maximum which could be reached by the use of this
equipment, however the required depth of the hole
was more than 20 feet. Equipment of the size and
capacity to dig the hole to the required depth was lo-
cated and the defendant went to examine it. This equip-
ment was of a kind and character familiar in construc-
tion and operation to the defendant.

It does not appear that a detailed description is re-
quired here, but some pertinent details are the follow-
ing: The operation controls including a motor for op-
eration purposes were carried on a truck. The position
for the operator was also on the truck. From this posi-
tion a boom extended which could be elevated, lowered,
and moved horizontally by the operator. From the
seat of operation a cable or cables extended to the
outer end of the boom and downward. At the down-
ward end of the cable was attached a shovel or bucket
called a clam or clamshell. This arrangement was used
to pick up, lift, and convey objects to a changed posi-
tion. These movements involved controls solely in the
hands of the operator.
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The mechanical condition of the equipment was open
to view and subject to inspection and the ascertainment
of defects, if any existed. This statement flows from
the evidence of the defendant and about it there is no
evidentiary dispute.

The defendant and an employee of his went to get
the equipment. He attempted to operate it and found
that in operation the boom fell part way a couple of
times. He made some adjustment and satisfied him-
self that the equipment was in operating condition. He
did not make a careful examination at that time or at
any other time, even after the accident. He never did
attempt to find out what caused the boom to fall. After
this the equipment was taken to the vicinity of the hole.

At the hole at the direction of the defendant the truck
was placed on the west side of the hole about 5 or 6
feet from the edge, the boom with the clam was ex-
tended over the hole, and the clam was lowered. At
about the time the clam reached the bottom of the
hole the boom dropped and in its fall struck the
plaintiff.

Before the defendant started to lower the clam he
directed collectively a number of Robeck workmen, in-
cluding the plaintiff, to get out of the hole and to remove
a ladder. They complied and the plaintiff of his own
volition moved to a point about the middle of the east
side for the expressed purpose of attempting to see to
it that the clam did not disturb provisions which had
been made to prevent caving in of the walls of the hole.

There is no evidence that the plaintiff or anyone else
was informed or that there was any reason for the plain-
tiff to suspect that there was danger of a fall of the
boom. In fact the complete gist of the evidence in this
area from all witnesses purporting to have knowledge
flowing from experience or observation was that the
opposite was true. The plaintiff had 6 years of observa-
tion and had never heard of such a fall. The defendant
had 13 or 14 years experience in the operation of this
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kind of equipment and had never had a boom fall. An-
other witness had 13 years experience and had never
had a boom fall in operation. This other witness knew
that this equipment prior to this time was out of ad-
justment. There is nothing in any of this evidence
from which it could be said or inferred that anything
that plaintiff did amounted to negligence or contribu-
tory negligence.

It is clear that the plaintiff was not guilty of any posi-
tive or affirmative act which in itself was negligent.
If he was guilty of contributory negligence it was on
account of failure to exercise ordinary care for his safety.
If the plaintiff was guilty of such failure then he was
guilty of contributory negligence. See, Klement v. Lin-
dell, 139 Neb. 540, 298 N. W. 137; Frazier v. Anderson,
143 Neb. 905, 11 N. W. 2d 764; Landrum v. Roddy, 143
Neb. 934, 12 N. W. 24 82, 149 A. L. R. 1041. In the light
of this review it becomes apparent that there is no evi-
dence that there was a failure of the plaintiff under the
circumstances to exercise ordinary care for his own
safety, hence it is repeated that the court erred in sub-
mitting the issue of contributory negligence to the jury.

The submission of the doctrine of assumed risk was
erroneous under the evidence adduced for the same rea-
son that the submission of the issue of contributory neg-
ligence was erroneous. There was no evidence adduced

“which supported any contention that the plaintiff sub-
jected himself to any danger of which he knew, was in-
formed, or in the exercise of ordinary care should have
known or become informed. The total evidence sup-
ports the opposite view.

The answer to these two questions, as is apparent,
renders unnecessary any response to the third. It ren-
ders unnecessary also a consideration at this time of the
other matters tendered by the assignments of error.

. Accordingly the judgment of the district court is re-
versed and the cause remanded for a new trial.
REVERSED AND REMANDED.
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FIrsT NATIONAL BANK IN ORD, A CORPORATION, APPELLANT,

v. DELORES MORGAN, APPELLEE.
112 N. W. 2d 26

Filed December 1, 1961. No. 35042.

1. Pleading. A general demurrer admits all allegations of fact in
the pleading to which it is addressed, but does not admit the
pleader’s conclusions of law or fact.

2. Replevin. It is an elemental rule that replevin lies only in be-

half of one entitled to the possession of the property as against

the defendant, at the time of the commencement of the action
or issuance of the writ, and such right of possession must be
immediate, exclusive, and unqualified.

Generally, where a personal chattel is owned by sev-
eral persons, one part owner cannot maintain replevin for it,
for the reason that all joint owners, unless there is an agree-

" ment to the contrary, are equally entitled to the possession of
the property, and neither has the right to the immediate and
exclusive possession of the property as against the other.

4, Tenancy in Common. Ratification of a contract between fewer
than all tenants in common and a third person, in order to be
binding on the other cotenants, requires that they have full
knowledge of such contract and of the facts and circumstances
connected with its execution.

Where a tenant in common does nothing to mislead a

third person, or where the conduct of the tenant is not such

as to warrant a third person’s reliance thereon, the tenant is
not estopped to assert that he is not bound by the unauthorized
acts of his cotenant.

ApPEAL from the -district court for Harlan County:
Epmunp Nuss, Jupge. Affirmed. -

John R. Sullivan, for appellant.
D. A. Russell, for appellee.

Heard before Sivmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BOSLAUGH, and BROWER, JJ.

BROWER, J. :

This is a replevin action brought by the First National
Bank in Ord, Nebraska, a corporation, appellant and
plaintiff, against Delores Morgan, appellee and defendant.

Plaintiff’'s amended petition alleges that plaintiff had
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a “special property, claim, interest or ownership” in a
certain automobile. The special interest arose by virtue
of a note secured by a chattel mortgage covering the
same, both executed on May 19, 1959, by Curtis Morgan
cnly, the defendant’s husband. The note was in the
amount of $3,939.28 payable in two installments, each for
$1,969.64, which became due on March 1, 1960, and
March 1, 1961. It contained the usual clause providing that
the whole became due on failure to pay any installment.
The petition alleges a default thereunder and that the
plaintiff was entitled to the immediate possession of the
automobile. The amended petition showed the car was
purchased November 21, 1958, by Curtis Morgan and De-
lores Morgan, and a certificate of title was then issued in
both their names jointly with full rights of survivor-
ship. Endorsed on the certificate is the notation of the
county clerk dated August 5, 1960, that the same was
subject to this mortgage “Signed only by Curtis Mor-
gan.” This petition alleges that when the note and
mortgage were executed on May 19, 1959, Curtis Mor-
gan borrowed $3,500 secured by said mortgage, which
amount was then deposited by Curtis Morgan in an ac-
count in the plaintiff bank, on which the defendant had
the right to draw checks; and that the funds so deposited
were for the use and benefit of defendant as well as
Curtis Morgan, whom it is alleged then represented that
they were to be used to remodel a farm house occupied
by him and the defendant. On February 2, 1960, by
way of prepaying the installment due on March 1, 1960,
it is alleged the defendant delivered to the plaintiff bank
her check drawn on it for $1,969.64, which was not
paid because of insufficient funds; that though defend-
ant did not execute the note and mortgage, by giving
the check she acknowledged the debt and ratified the
actions of her husband in mortgaging the automobile,
and by her actions and dealings with the plaintiff agreed
to be bound by the terms thereof; that her interest in the
automobile was so bound; that defendant was estopped
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to deny the plaintiff’s right to replevin the car; and
that plaintiff had an equitable lien on the defendant’s
interest therein.

Defendant filed an answer containing a general denial
and an assertion of an ownership of an undivided half
interest and right of possession in the automobile at the
commencement of the action and sought damages for
wrongful detention, to which plaintiff replied with a
general denial.

Trial was had on December 12, 1960, and after em-
paneling a jury the plaintiff offered evidence, at which
time the defendant demurred ore tenus on the ground
that plaintiff’s amended petition did not state a cause
of action. The court sustained the demurrer and there-
after the matter proceeded to trial only on the question
of the amount of damages due the defendant for the
wrongful taking. Judgment was then entered for the
return of the automobile and the damages assessed by
the jury. A motion for new trial was overruled and
plaintiff appealed to this court.

The sustaining of the demurrer ore tenus is the only
error assigned. No bill of exceptions is filed with re-
spect to the evidence regarding the damages assessed
so that matter is not before us in view of our decision.

The questions involved here are whether a mortgagee
of one cotenant can maintain an action in replevin
against the owner of the other undivided half of a single
article by its nature not subject to division between the
co-owners, and whether the petition states facts which
show the interest of the defendant in the automobile
was bound under the chattel mortgage either by ratifica-
tion or estoppel or because defendant’s actions created
an equitable mortgage on her interest therein.

It is an elemental rule that replevin lies only in be-
half of one entitled to the possession of the property
as against the defendant, at the time of the commence-
ment of the action or issuance of the writ, and such
right of possession must be immediate, exclusive, and
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unqualified. See 77 C. J. S., Replevin, § 42, p. 29. It
is also held that: “Generally, where a personal chattel
is owned by several persons, one part owner cannot
maintain replevin for it, for the reason that all joint
owners, unless there is an agreement to the contrary,
* * * are equally entitled to the possession of the prop-
erty, and neither has the right to the immediate and ex-
clusive possession of the property as against the other.”
717 C. J. S., Replevin, § 49, p. 34. Accordingly the credi-
tor of one cotenant secured by chattel mortgage on that
cotenant’s interest cannot maintain replevin against the
other cotenant in possession of the common property of
an indivisible character. See, 14 Am. Jur., Cotenancy,
§ 77, p. 144; McDonald v. Bailey, 25 OKL 849, 107 P.
523, 37 L. R. A. N. S. 267; Trustees of Ashland Lodge
No. 63, I.O.0.F. v. Williams, 100 Wis. 223, 75 N. W. 954,
69 Am. S. R. 912; Read v. Middleton, 62 Iowa 317, 17 N.
W. 532; Sheldon v. Brown, 72 Minn. 496, 75 N. W. 709.

The general rules concerning replevin brought by one
cotenant against another were discussed in Fines v.
Bolin, 36 Neb. 621, 54 N. W. 990, where this court
held that one cotenant could replevin from the other a
quantity of corn because in the mass it was alike in
quality and value, and was readily divisible by measure.
In the discussion, however, the court stated that it was
well settled that the owner of an undivided interest in
a single piece of property not susceptible of division
could not maintain an action against a cotenant to ac-
quire its possession because neither has the right to the
immediate and exclusive possession of the same as
against the other. - '

Plaintiff, however, contends even if this rule is gen-
erally applicable that in this instance defendant has
ratified the mortgage and is estopped to deny its validity
and that plaintiff has an equitable lien on the mortgaged
property. ‘ ' '
~ A general demurrer admits all allegations of fact in
the pleading to which it is addressed, but does not admit
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the pleader’s conclusions of law or fact. See, In re
Estate of Halstead, 154 Neb. 31, 46 N. W. 2d 779; Richter
v. City of Lincoln, 136 Neb. 289, 285 N. W. 593.

With this rule in mind we must examine the plain-
tif’s petition to determine what the defendant said or
did that would constitute a ratification or estoppel. The
automobile was purchased November 21, 1958, but the
note and mortgage were not given until May 19, 1959,
almost 6 months later. It is obvious that the loan had
nothing to do with the purchase. It is alleged that Curtis
Morgan represented that the proceeds were to be used
for the remodeling of a farm house occupied by him and
the defendant. The purpose for which it was actually
used is not alleged. The petition is silent as to what
was said or done by the defendant at that time and it
cannot be inferred that she agreed to the mortgage on
her property, or that she then knew anything about it.
It is alleged that at the time of the execution of the
mortgage $3,500 was placed in an account on which the
defendant could draw, but it is not affirmatively shown
that she ever drew on it. It is further alleged that de-
fendant some 9 months later gave a check for the pay-
ment of the first installment of $1,969.64, shortly to be-
come due. No consideration is shown for giving this
check, nor are there any facts pleaded to throw light
on what, if anything, the defendant said or did at that
time. The plaintiff bank on which it was drawn knew at
once that there were insufficient funds with which to pay
it and could not have changed its position because of
relying on its having been given. Though the defend-
ant must have then known of an obligation of her hus-
band which required this payment, it is not shown that
at that time she knew of the mortgage, or that it pur-
ported to cover the entire ownership of the automobile.

On the giving of the mortgage by Curtis Morgan the
unity of interest became extinguished and the cotenants
became tenants in common. Whiteside v. Whiteside,
159 Neb. 362, 67 N. W. 2d 141.
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“Ratification of a contract between fewer than all
tenants in common and a third person, in order to be
binding on the other cotenants, requires that they have
full knowledge of such contract and of the facts and
circumstances connected with its execution.” 86 C. J.
S., Tenancy in Common, § 109, p. 517. See, also, Mathias
v. Mathias, 167 Iowa 81, 149 N. W. 87. From the facts
stated, it does not affirmatively appear that defendant
knew the nature of the transaction between her husband
and the plaintiff bank or that she assented either express-
ly or by implication that her interest in the automobile
be bound, and hence no ratification is shown.

“Where a tenant in common does nothing to mislead a
third person, or where the conduct of the tenant is not
such as to warrant a third person’s reliance thereon, the
tenant is not estopped to assert that he is not bound by
the unauthorized acts of his cotenant.” 86 C. J. S,
Tenancy in Common, § 129, p. 540. See, also, Cooper
v. Brown, 143 Iowa 482, 122 N. W. 144, 136 Am. S. R. 768.

The acts of the defendant as alleged in the petition
cannot be said to have misled the plaintiff or estopped
the defendant from asserting her rights in the common
property.

Plaintiff cites the case of Schroeder v. Ely, 161 Neb.
252, 73 N. W. 2d 165, as authority for its contention
that the actions of the defendant created an equitable
lien on her interest in the automobile. The cited case
was one where an elderly lady was imposed on by persons
who stood in a confidential relation to her. She was
prevailed upon to advance large sums of money for the
express purpose of financing the purchase of real estate
and the erection and furnishing of a motel thereon in
which she was to have a home. The circumstances
there showed fraud and overreaching justifying a court
of equity in impressing an equitable lien on the prop-
erty purchased with her funds. The case has no appli-
cation to the one at bar nor are we able to find anything
in the defendant’s actions justifying a finding that such
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a lien existed even if this were an equitable action to
impress one.

Plaintiff mortgagee did not have the exclusive right
of possession necessary to maintain replevin against the
defendant, a cotenant of the mortgagor. Neither are
facts shown in the petition which establish that her in-
terest in the mortgaged property was bound either by
defendant’s ratifying her husband’s action or by estoppel,
nor was her interest therein subject to a lien of an
equitable nature whether or not such a lien could be
asserted in a replevin action.

The judgment of the trial court in sustaining the de-
murrer ore tenus was correct and is affirmed.

AFFIRMED.

KaLe L. ASHER, APPELLEE, v. Coca CoLa BOTTLING
COMPANY OF SCOTTSBLUFF, A CORPORATION, APPELLANT.
112 N. W. 2d 252

Filed December 1, 1961. No. 35045.

1. Negligence. When a drink intended for human consumption is
marketed in sealed containers, and such drink causes injury to
a consumer, it is not necessary in a personal injury action to
show that the container was within the physical control of a
manufacturer in order to hold a manufacturer under the res
ipsa loquitur doctrine.

9. Sales. The unexplained presence of a deleterious substance in
a product manufactured and sold in a sealed container for
human consumption is evidence of a breach of implied warranty
that the product is wholesome and fit for human consumption.

3. Negligence: Sales. A consumer can recover either on the theory
of negligence or implied warranty from a manufacturer for in-
juries resulting from presence of deleterious substance in a
product manufactured and sold for human consumption where
it is shown that the deleterious substance was present when the
product left the manufacturer’s control.

4. Election of Remedies. Before a case can arise for the applica-
tion of the principle of election of remedies there must be two
co-existing remedies and those remedies must be so inconsistent
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that a party cannot logically choose one without renouncing
the other.

ArpEAL from the district court for Scotts Bluff County:
Tep R. FEIDLER, JUuDGE. Affirmed.

Wright & Simmons and James R. Hancock, for appel-
lant. .

Lyman & Winner, for appellee.

Heard before CARTER, MESSMORE, YEAGER, SPENCER,
BosLauGH, and BROWER, JJ.

CARTER, J.

This is an action by plaintiff to recover damages sus-
tained in drinking a bottle of Coca Cola in which a
dead mouse was found. The jury returned a verdict for
the plaintiff in the amount of $2,000. The defendant has
appealed.

The evidence shows that plaintiff on June 10, 1959,
entered the Eagle Cafe in Scottsbluff, Nebraska, and
ordered a bottle of Coca Cola. The uncapped bottle of
Coca Cola was served by a waitress with a straw in-
serted in the bottle. After drinking most of the con-
tents through the straw he drank the balance from
the bottle. He swallowed some foreign substance and
upon examination discovered a dead mouse in the bottle.
The plaintiff had suffered from an emotional gastritis
for several years. There is evidence the plaintiff be-
came ill upon discovery of the dead mouse. There is
medical testimony that the incident aggravated plain-
tiff’s condition for 30 days or more, causing abdominal
pains during that period.

The petition is in the form of a suit on two causes of
action, one on the res ipsa loquitur doctrine for negli-
gence, the other on the theory of an implied warranty
by the manufacturer on contract. The trial court sub-
mitted both theories to the jury with a direction that
only one recovery could be had. It is the contention of
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defendant that the trial court erred in submitting either
theory to the jury under the evidence.

The evidence shows that the defendant was the manu-
facturer and bottler of Coca Cola. It delivered Coca
Cola to the Eagle Cafe regularly twice a week in whole-
sale quantities. The cases of Coca Cola were stacked
along the wall near a cooling machine. The bottles were
transferred to the cooling machine as needed. When a
bottle of Coca Cola was ordered it was taken from the
machine, uncapped, and served by the waitress serving
the customer. Other manufacturers of soft drinks made
similar deliveries of their products which were stacked
in the same area as the Coca Cola.

The evidence of the defendant shows the method of
washing, rinsing, filling, capping, and inspecting the
bottles, which inspection took place before and after
filling. The capped bottles were then stored in defend-
ant’s warehouse facility until removed to fill orders.
There is evidence that opportunity existed at the Eagle
Cafe for others, including the deliverymen of competi-
tors, to exchange bottles and to remove and replace the
caps placed on the bottle by the manufacturer. The
testimony is that the cap could be removed, a mouse
inserted, and the bottle recapped by a prankster or
competitor. An employee of the Eagle Cafe testified that
no recapping appliance had ever been maintained in
the cafe and that all bottles of Coca Cola were opened
immediately before serving.

It is the contention of the defendant that the divided
control of the Coca Cola bottle containing the mouse
by the defendant and the Eagle Cafe precludes a re-
covery by plaintiff under the doctrine of res ipsa loqui-
tur. The doctrine of res ipsa loquitur is that if a thing
which causes injury is shown to be under the control
and management of a defendant and the occurrence caus-
ing injury is such as in the ordinary course of things
does not happen if those who have the management use
proper care, it affords reasonable evidence in the ab-
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sence of explanation by the defendant that such occur-
rence arose from want of proper care. Benedict v.
Eppley Hotel Co., 159 Neb. 23, 656 N. W. 2d 224. There
appears to be some divergence of views in the holdings
of other states as to the meaning of “exclusive control”
in applying the doctrine of res ipsa loquitur to a manu-
facturer of bottled goods sold to a retailer who in turn
sold the deleterious product to the consumer. Since
this is a case of first impression on that question, we
necessarily look to the decisions of other states for the
reasoning to be applied. The defendant contends for
the rule announced in Coca-Cola Bottling Works v. Sul-
livan, 178 Tenn. 405, 158 S. W. 2d 721, 171 A. L. R.
1200, holding that in order for a plaintiff to recover in
such a case “it must be made to appear, by a clear pre-
ponderance of the evidence, that there has been no such
divided or intervening control of the bottle as to afford
any reasonable opportunity for it or its contents to have
been tampered with by another after it left the posses-
sion or control of the defendant or its agents.” See, also,
Jordan v. Coca Cola Bottling Co. of Utah, 117 Utah
578, 218 P. 2d 660, 52 A. L. R. 2d 108; Williams v. Pa-
ducah Coca Cola Bottling Co., 343 Ill. App. 1, 98 N. E.
2d 164; Coca-Cola Bottling Co. of Jonesboro v. Misen-
heimer, 222 Ark. 581, 261 S. W. 2d 775.

The plaintiff relies upon a line of cases holding that
the doctrine of res ipsa loquitur is applicable and raises
an inference or presumption of negligence on the part
of the manufacturer or bottler of a beverage which, when
sold in a bottle, can, or other sealed container, contains
a foreign substance. Eisenbeiss v. Payne, 42 Ariz. 262,
25 P. 2d 162; Beaumont Coca Cola Bottling Co. v. Guillot
(Tex. Civ. App.), 222 S. W. 2d 141; Crystal Coca-Cola
Bottling Co. v. Cathey, 83 Ariz. 163, 317 P. 2d 1094. In
the last case cited the court dealt with the question of
the exclusive control of the deleterious product by the
manufacturer as it relates to the rule of res ipsa loqui-
tur as follows: ‘“We hold that in this fourth class of
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case (intervening vendor) in order to satisfy the ex-
clusive control requisite of the res ipsa loquitur doctrine
the plaintiff must either prove ‘that there has been no
reasonable opportunity for tampering’ or that there was
no tampering ‘with the bottle, or its contents, in the
interim between the physical control of the bottler or
manufacturer, and that of the consumer.’ This is a
question of fact which the plaintiff may prove by cir-
cumstantial evidence for submission to the jury under
proper instructions. In the instant case the court in-
structed the jury that in order for the res ipsa loquitur
doctrine to apply, they must determine that the fly did
not get into the bottle as a result of the intervening act
of a third party and that the condition of the bottle was
the same when it left the defendant bottling company’s
control as when it was received by the plaintiff.” '

The rule of res ipsa loquitur is a rule of evidence. It
is not conclusive and the inference or presumption ex-
isting under the rule may be overcome by evidence. It
is ordinarily for the jury to determine whether or not
the act complained of was the result of the manufacturer’s
negligence. In this respect, the evidence shows the pre-
cautions taken by the defendant to avoid the contamina-
tion of its product. Inspection is an important phase of
the precautions taken. Careless inspection of bottles be-
fore and after filling could well be the proximate cause
of the wrong. The method of handling by the Eagle
Cafe is fully explained, and the jury could find that the
bottle containing the dead mouse was not tampered
with while in the possession of the Eagle Cafe, or that a
reasonable opportunity for tampering was not afforded.
There is no evidence of tampering on the part of any one,
the evidence being only that it was possible for tamper-
ing to have occurred. The condition of the dead mouse
at the time of its discovery indicated that it had been
in the bottle for some time. The jury in a considera-
tion of all the evidence had a reasonable basis for its
finding that the dead mouse was in the bottle at the



860 NEBRASKA REPORTS [VoL. 172
Asher v. Coca Cola Bottling Co.

time of the delivery of the bottle to the Eagle Cafe.
The trial court therefore did not err in submitting neg-
ligence on the theory of the res ipsa loquitur doctrine.

The defendant contends that it was error to submit the
case on the theory of an implied warranty by the manu-
facturer. It contends that an implied warranty extends
no further in time or effect than to the time of delivery
to the Eagle Cafe. The basic contention is that plain-
tiff’s case must fail because of the want of privity of
contract between the manufacturer and consumer. The
evidence is not disputed that defendant advertised its
product as wholesome and fit for public consumption.

The early cases on the subject appear generally to have
denied recovery on the basis of a lack of privity. But
in the light of changed conditions relating to the manu-
facture, marketing, and distribution of goods, and the
making of sales through intermediaries and advertising
media, the requirement of privity has been generally
abandoned. It is no longer an element to be established
in an action upon an implied warranty that food prod-
ucts are wholesome and fit for public consumption
where they are shown to be in the same condition as
when they left the control of the manufacturer. The
reason of the rule which we adopt is stated in the fol-
lowing cases: Manzoni v. Detroit Coca-Cola Bottling
Co., 363 Mich. 235, 109 N. W. 2d 918; Freeman v. Navarre,
47 Wash. 2d 760, 289 P. 2d 1015; Jacob E. Decker & Sons,
Inc. v. Capps, 139 Tex. 609, 164 S. W. 2d 828; Colvin
v. John Powell & Co., 163 Neb. 112, 77 N. W. 2d 900.
The evidence was sufficient to sustain a recovery on the
implied warranty theory.

The defendant asserts that the trial court erred in
not sustaining defendant’s motion to require plaintiff
to elect as between negligence on the theory of res ipsa
loquitur and contract on the basis of implied warranty.
We point out that the petition alleges but a single wrong
and prays for a single recovery for such wrong. Plain-
tiff asserts two remedies, neither of which is incon-
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sistent with the other. Both remedies were available
to the plaintiff as long as he claimed a single and not a
double recovery. In State v. Bank of Commerce, 61
Neb. 22, 84 N. W. 406, this court passed directly upon
the question in the following language: “Before a case
can arise for the application of the principle of election
there must be (1) two co-existing remedies; and (2)
those remedies must be so inconsistent that a party
can not logically choose one without renouncing the
other.” See, also, Anderson v. Tyler, 223 Iowa 1033,
274 N. W. 48; City of Alliance v. Cover-Jones Motor Co.,
154 Neb. 900, 50 N. W. 2d 349. The assignment is with-
out merit.

Errors in certain of the instructions are assigned. An
examination of the instructions objected to reveals that
‘they, together with the other instructions given, fairly
submit the issues to the jury. We find no prejudicial
error in the instructions.

Complaint is made of the action of the district judge
in endorsing the words “Given as Modified” on four of
the instructions given to the jury. Section 25-1113, R. R.
S. 1943, requires that the trial court “must write the
words ‘given,” or ‘refused,” as the case may be, on the
margin of each instruction.” The action of the trial court
is not in accord with the statutory direction, but we
find no prejudice in the present case in using the term
“Given as Modified.”

Defendant assigns the excessiveness of the verdict as
grounds for a new trial. The question is not discussed
in defendant’s brief and we consider the assignment
abandoned under Rule 8a2 (4) of the rules of this court.

We find the record to be free from prejudicial error
and the judgment is affirmed.

AFFIRMED.
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IN Re APPLICATION oF DENVER CHicaGo Transport Co.,
INc., oF NEBRASKA.
DenvER CHicaGo TransporT Co., INC., APPELLEE, v. ORA
E. PouLsoN, DOING BUSINESS AS O. E. POoULsON,

Evnv CrREEk, NEBRASKA, APPELLANT.
112 N. W. 2d 410

Filed December 8, 1961. No. 35026.

1. Public Service Commissions: Appeal and Error. The time for
appeal from an order of the Nebraska State Railway Commis-
sion under sections 75-405 and 75-406, R. R. S. 1943, runs from
the date that the parties are notified of the order as provided in
section 84-915, R. S. Supp., 1959.

On an appeal to the Supreme Court from an
order of the Nebraska State Railway Commission in proceed-
ings upon an application for a certificate of public convenience
and necessity, the only questions to be determined are whether
the commission acted within the scope of its authority and
whether the order complained of is reasonable and not arbitrary.

3. Public Service Commissions: Public Utilities. The primary ob-
ject of the regulation of public utilities by the Nebraska State
Railway Commission is not to establish a monopoly or to guar-
antee the security of investment in public service corporations,
but, first and at all times, to serve the interests of the public.

4. Motor Carriers. The Motor Carrier Act does not condemn com-
petition but does condemn unfair or destructive competitive
practices.

5. Public Service Commissions: Motor Carriers. In determining
the issue of public convenience and necessity, controlling ques-
tions are whether the operation will serve a useful purpose
responsive to a public demand or need; whether this purpose can
or will be served well by existing carriers; and whether it can
be served by applicant in a specified operation without endan-
gering or impairing the operations of existing carriers contrary
to the public interest.

ApPEAL from the Nebraska State Railway Commission.
Affirmed.

Nelson, Harding & Acklie, for appellant.

Viren & Emmert, C. J. Burrill, and K. E. Wolcott, for
appellee.

Heard before SimmMons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BOSLAUGH, and BROWER, JJ.
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BosLAUGH, J. , '

This is an appeal from the Nebraska State Railway
Commission in proceedings upon the amended applica-
tion of Denver Chicago Transport Co., Inc., of Nebraska,
for authority to transport molasses as a common carrier
over irregular routes in Nebraska on and west of U. S.
Highway No. 183. A protest to the granting of the ap-
plication was filed by Ora E. Poulson who has authority
to provide such service. _

A hearing upon the application was held before an
examiner. The examiner in effect held that the pro-
testant could not furnish adequate service at that time
and recommended that the protestant be given approxi-
mately 30 days in which to make a showing that he could
furnish adequate service. The final determination with
respect to the application was then to be made after the
further showing of the protestant.

Exceptions were filed to the report of the examiner by
the applicant. After a hearing before the commission
on the exceptions, the commission entered an order
sustaining the exceptions and granting the authority
requested in the amended application. The protestant
then filed a motion for rehearing and reconsideration.
After a hearing on the motion the commission entered
an order on August 17, 1960, overruling it. A copy of
this order was mailed to the applicant on August 24,
1960, but a copy was not mailed to the protestant or his
attorney until January 13, 1961. The protestant then
appealed to this court. :

After the appeal had been filed in this court the ap-
plicant filed a motion to dismiss the appeal upon the
ground that it had not been perfected within 1 month
from the date of the entry of the order as required by
section 75-405, R. R. S. 1943. ‘

Where a motion for rehearing is filed, the time for
appeal runs from the date of the ruling on the motion.
§ 75-406, R. R. S. 1943. Section 84-915, R. S. Supp,
1959, which became effective September 28, 1959, pro-
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vides in part: “Parties to the proceeding shall be noti-
fied of the decision and order in person or by mail.”
The record fails to show that any notice of the ruling on
the motion for rehearing was given to the protestant
or his attorney until January 13, 1961.

The question presented is whether the time for ap-
peal begins to run before the commission has notified the
parties of its decision and order as required by the
statute. We hold that it does not. In a similar situa-
tion (prior to the 1948 amendment of the rule) the Su-
preme Court of the United States suggested that where
the clerk failed to notify the parties of the entry of
judgment as required by Rule 77 (d) of the Rules of
Civil Procedure, the time for appeal did not commence
to run. In Hill v. Hawes, 320 U. S. 520, 64 S. Ct. 334,
88 L. Ed. 283, 149 A. L. R. 736, the court said: “It is
true that Rule 77 (d) does not purport to attach any
consequence to the failure of the clerk to give the pre-
scribed notice; but we can think of no reason for re-
quiring the notice if counsel in the cause are not en-
titled to rely upon the requirement that it be given.
It may well be that the effect to be given to the rule is
that, although the judgment is final for other purposes,
it does not become final for the purpose of starting the
running of the period for appeal until notice is sent
in accordance with the rule.”

The appeal in this case was perfected within 1 month
from the date of the notice to the protestant of the
ruling of the commission upon the motion for rehearing.
This was sufficient to confer jurisdiction upon this
court. For this reason the motion to dismiss was and
is overruled.

The commission found that the applicant was fit,
willing, and able to perform the service proposed and
that the present and future public convenience and
necessity required that the proposed service be au-
thorized. The dispute here concerns the finding in
regard to public convenience and necessity. The as-
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signments of error are, in substance, that the order of
the commission is contrary to the evidence and the law.

On an appeal to this court from an order of the com-
mission in proceedings upon an application for a certi-
ficate of public convenience and necessity, the only
questions to be determined are whether the commis-
sion acted within the scope of its authority and
whether the order complained of is reasonable and
not arbitrarily made. Courts are without authority to
interfere with the findings and orders of the railway
commission except where it exceeds its jurisdiction or
acts arbitrarily. Preisendorf Transp., Inc. v. Herman
Bros., Inc., 169 Neb. 693, 100 N. W. 2d 865.

The evidence shows that the Industrial Molasses Cor-
poration operates a molasses storage terminal at Gering,
Nebraska. Molasses is shipped to the storage terminal
or facility at Gering by rail. From Gering the molasses
is delivered by truck to feed mills and feed lots located
generally within a radius of from 100 to 150 miles of
Gering. Prompt service is important to the shipper.
Orders for immediate delivery require that equipment
be made available upon short notice.

In the first 3 months of 1959 over 700 tons of molasses
were shipped from Gering, Nebraska, by truck to Ne-
braska destinations. The total tonnage to be shipped
into this area from Gering in 1959 was estimated to
be 3,000 tons. During the preceding year about 500
tons had been shipped into this area by the predecesssor
to the Industrial Molasses Corporation.

The molasses in question is used for animal feeds and
must be free of all contamination and fit for consump-
tion by animals at the time that it is delivered. For
that reason, equipment that has been used to haul
leaded gasoline is not considered suitable for hauling
molasses. Tank trucks which haul molasses must be
equipped with pumping facilities that will handle mo-
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lasses and connect with the receiving facilities of the
feed lots and mills.

The applicant and its parent company, a Colorado
corporation, share a terminal at Gering, Nebraska. The
applicant has interstate authority for the transportation
of molasses and furnishes that service to the Industrial
Molasses Corporation from the Gering terminal.

The protestant has authority to transport molasses in
Nebraska from all points of origin, except Crete and
Nebraska City, to all points and places in Nebraska over
irregular routes. The headquarters of the protestant,
and its only terminal, are located at Elm Creek, Ne-
braska. Elm Creek is approximately 250 miles from
Scottsbluff.

Common carriage transportation is but a small part
of the business of the protestant. The protestant farms
approximately 2,200 acres of land in Dawson County,
Nebraska, with hired labor and runs between 600 and
1,200 head of cattle the year around. The protestant
also operates an oil bulk plant, three service stations,
and an oil-jobbing business. The gross sales of the
protestant from the petroleum-jobbing business were
$350,000 in 1958. The gross revenue from common car-
riage of petroleum products in Nebraska was around
$1,700 for that year. The revenue from common car-
riage transportation was described as an “infinitesimal”
part of the protestant’s gross income.

The protestant has only one permanent driver but
keeps an active file on up to as many as three or four
drivers who are subject to call.

The protestant submitted a list of equipment which
included three trailers, one of which was described as
a molasses trailer. This trailer, which was not equipped
with a pump, had been used to haul petroleum prod-
ucts including leaded gasoline. A second trailer was
used entirely for hauling gasoline. The third trailer
had been used for the storage of asphalt since 1958.

The manager of the protestant estimated that it could
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provide service to move a shipment of molasses from
Gering, Nebraska, within 12 hours . if requested to do °
so. This witness admitted that he did not know for
sure where the equipment to move such a shipment
would come from. ‘

The evidence in this case established that the pro-
testant was not equipped or situated so that it could
provide adequate service to the Industrial Molasses Cor-
poration or other shippers in the Gering area. This is
in effect what the examiner found.

There was also evidence that the protestant had
solicited business from the Industrial Molasses Corpo-
ration but had never been tendered a shipment of mo-
lasses; that the protestant had contacted other carriers
and could obtain the equipment necessary to haul mo-
lasses; and that the protestant would establish terminal
facilities at Gering if business was tendered to it. The
most that can be said of this evidence is that it tended
to show that the protestant was willing and able to
obtain additional equipment and facilities so as to be
able to provide adequate service in the Gering area if
it could be assured that it would receive the business.

The commission was justified in concluding that the
service available from the common carriers who were
authorized was not adequate and that additional au-
thority should be granted. See Johnson v. Peake, 163
Neb. 18, 77 N. W. 2d 670. Thus, the evidence is suffi-
cient to sustain the finding of the commission that the
present and future public convenience and necessity
requires that the proposed service be authorized.

The protestant relies upon In re Application of Canada,
154 Neb. 256, 47 N. W. 2d 507, and Edgar v. Wheeler
Transport Service, Inc., 157 Neb. 1, 58 N. W. 2d 496, as
supporting his contention that the finding of the com-
mission in this case in regard to public convenience and
necessity is not supported by the evidence. The cases
cited by the protestant involved factual situations which
were- different from the factual situation in this case.
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In both the Canada case and the Edgar case a large
number of carriers had been granted authority to per-
form the service for which the applicants sought au-
thority. In this case there is no evidence concerning
any competing carrier other than the protestant. A
formal protest to the original application was filed by
another carrier, but this carrier made no further ap-
pearance in the case and is not mentioned in the
evidence.

In Young v. Morgan Drive Away, Inc., 171 Neb. 784,
107 N. W. 2d 752, this court interpreted and clarified its
holding in the Canada case. In the Young case the court
pointed out that the conclusion reached in the Canada
case has very limited application to situations involving
irregular route authority. In the Young case the court
further stated that it is not the intent and purpose of
the Motor Carrier Act that once irregular route au-
thority has been granted on a statewide basis to a car-
rier able and willing to satisfactorily serve the entire
state that the commission shall have no right to grant
additional authority to other carriers.

The Motor Carrier Act does not condemn competition.
It does condemn unfair or destructive competitive prac-
tices. The primary object of the regulation of public
utilities by the Nebraska State Railway Commission
is not to establish a monopoly or to guarantee the secur-
ity of investment in public service corporations, but,
first and at all times, to serve the interests of the pub-
lic. Young v. Morgan Drive Away, Inc., supra.

In Basin Truck Co. v. R. B. “Dick” Wilson, Inc., 166
Neb. 665, 90 N. W. 2d 268, this court said: “In deter-
mining the issue of public convenience and necessity,
the controlling questions are whether or not the pro-
posed operation will serve a useful purpose responsive
to a present or future public need, whether or not this
purpose can or will be served as well by existing com-
mon carriers, and whether or not it can be provided by
the applicant in the manner specified without endan-
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gering or impairing the operations of existing common
carriers contrary to the public interest. The primary
purpose of commission control is to secure adequate
sustained service for the public at a minimum cost and
to protect and conserve investments already made for
such purpose, and, in doing so, primary concern is that
of the public rather than that of individuals. Houk v.
Peake, supra. * * * It is not the purpose of commission
control to establish an unbridled monopoly by the elim-
ination of fair competition, nor is it intended to create
unfair or destructive competition resulting in inade-
quate service to the public. It is a regulated competi-
tion, productive of efficient service at a minimum cost,
operated for reasonable profit in the interest of public
users of the service, without endangering or impairing
the operations of certified common carriers in the field,
that meets the objectives of commission control.” See,
also, Dalton v. Kinney, 160 Neb. 516, 70 N. W. 2d 464;
Ferguson Trucking Co., Inc. v. Rogers Truck Line, 164
Neb. 85, 81 N. W. 2d 915.

The order of the commission in this case is not un-
reasonable or arbitrary and is affirmed.

AFFIRMED.

Henry C. WELLENSIEK, APPELLEE, V. DRAINAGE DISTRICT
No. 1 oF OToE AND JoHNSON COUNTIES, NEBRASKA, A

PUBLIC CORPORATION, ET AL., APPELLANTS.
112 N. W. 2d 267

PFiled December 8, 1961. No. 35038.

1. Municipal Corporations: Drains. By the terms of the statute
a corporation which was created for the purpose of conducting
the affairs of a drainage district had the power through its
board of supervisors to levy and collect assessments to defray
costs necessary to create the improvement.

By the terms of the statute a corporation

created for the purpose of conducting the affairs of a drainage

district was made liable for all injuries and damages caused
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by the construction of such improvements arising by virtue of
contract or tort.

The statute under which the defendant corpo-

ration was created does not provide specifically for maintenance

of action against it after expiration of its charfer,- but the
general statutes relating to corporations do provide for. action

.. after expiration of a charter or dissolution of a corporation.

4. Corporations. By the General Corporation Law of the State of
Nebraska, enacted in 1941, the Legislature specifically preserved
the rights, privileges, and immunities vested or accrued under
prior statutes, and declared that no suits pending, no rights

. of action conferred, and no duties, restrictions, liabilities, and
penalties imposed or required under such statutes should be
impaired, diminished, or affected thereby.

By statute a dissolved corporatlon may be sued in
the corporate name.

6. Municipal Corporations: Drains. A corporation created for the
purpose of conducting the affairs of a drainage district is a pub-
lic corporation and a body politic, politically organized and en-
gaged in the exercise of political funetions.

7. Municipal Corporations. A public corporation which is a body
politic has power to satisfy its obligations after lapse of its
charter.

After the expiration of the charter or the dissolution
of a public corporation which is a body politie, a residuary power
remains in it which the courts may. compel it to exercise in the
performance of the duties imposed upon it by statute.

APpPEAL from the district court for Otoe County: Joun
M. Dierks, JupGe. Affirmed.

- Marti, O’Gara, Dalton & Sheldon, for appellants.

William B. Brandt, Healey, Wilson & Barlow, and Pat-
rick W. Healey, for appellee.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLAUGH, and BROWER, JJ.

- YEAGER, J.

This is an action by Henry C. Wellensiek, plaintiff
and appellee, against Drainage District No. 1 of Otoe
and Johnson Counties, Nebraska, a public corporation,
Carl Masters, Clarence Boettcher, John Brandt, Henry
J. Nebelsick, and Walter Meyer, defendants and appel-
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lants, the purpose of which is to obtain-a judgment for
damages against Drainage District No. 1,-which will be
referred to hereinafter as the corporation, and to have
the court render a mandatory injunction against. the
defendants requiring the corporation to maintain, con-
trol, and repair a drainage ditch and a creek within the
district of the corporation so as to stop loss and dam-
age caused by rain and erosion to the lands of plaintiff.

The action was tried to the court and judgment was
rendered for damages in favor of the plaintiff and against
the corporation for $15,000. It was further adjudged
that the defendants were authorized and ordered to
make a levy to satisfy the judgment for damages. The
right of other landowners in the district to object to
levy of assessment was preserved.

A motion for new trial was overruled, and from the
order overruling the motion for new trial and the judg-
ment the defendants have appealed.

The commencement and background of this case, to
the extent necessary to set out here, is substantially as
follows: The corporation came into being as a body
politic on confirmation by the district court on October
28, 1910, pursuant to the provisions of Chapter 31, arti-
cle 4, Comp. St. 1929, which chapter in all particulars
of importance here was enacted in the year 1905. The
duration of the life of the corporation was 50 years, or
until October 28, 1960. The purpose of the corporation
was to create a drainage district pursuant to the provi-
sions of the chapter with power to conduct the functions
therein specified.

By the chapter the board of supervisors was em-
powered to levy and collect an assessment to defray
the costs necessary to create the improvement.

In addition to this, by section 31-463, Comp. St. 1929,
the board of supervisors was empowered at any time
after final construction, if the improvement should be-
come out of repair, obstructed, inefficient, or defective
for any cause, to order an assessment upon the lands
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and property benefited by the system for the purpose
of placing the same in proper and suitable condition for
drainage purposes, using the original assessment upon
the property in the district as a basis to ascertain the
ratio that the separate tracts bear to the whole amount
to be levied.

By section 31-468, Comp. St. 1929, such a district was
made liable for all injuries and damages caused by the
construction of such improvements arising by virtue of
contract or tort.

The action here was commenced on July 18, 1959,
which was during the life of the corporation, by the
filing of a petition the effect of which is to say that the
plaintiff was damaged within the meaning of Chapter
31, Comp. St. 1929, and also that within the meaning
of the chapter he is entitled to have the corporation,
through its board of supervisors, levy an assessment
upon the property in the district to pay his damages.

Throughout the pleadings the parties refer to the gov-
erning body as the board of directors but obviously they
mean supervisors. This departure will not be treated
as having significance.

The defendants filed an answer in the case but it re-
quires no specific consideration herein. This is true
since the parties have by written stipulation agreed
that the determination herein shall depend upon the
answers to the two following questions:

“l. What is the effect of the expiration of the term
of existence of the District as provided in its charter
with respect to whether or not the plaintiff’s action
herein is abated?

“2. In the event a judgment were rendered against
the defendant District in this cause, would the Board
of Directors of said District have the lawful authority
to levy a special assessment for the purpose of defray-
ing the expense which would be involved by compli-
ance with any decree herein awarding judgment in
favor of the plaintiff?”



Vor. 172] SEPTEMBER TERM, 1961 873
Wellensiek v. Drainage Dist. No. 1

It is further stipulated that if the answers to the two
questions are in favor of the plaintiff the judgment
shall be in the amount of $15,000. '

It is of course obvious that the defendants do not
urge either that the plaintiff was not damaged, or that
he would not have the right to have exacted of the de-
fendants the mandatory relief he seeks to satisfy his
damage, if proceedings had been concluded for those
purposes before the expiration of the corporate life of
the corporation. They contend only that no enforce-
able rights existed in favor of the plaintiff after the
expiration of the corporate life of the district.

Nothing has been found in the chapter of the statutes
which deprives a person in the situation of the plain-
tiff of the right to maintain an action against the de-
fendants after the corporate charter lapsed. See Ch.
31, art. 4, Comp. St. 1929. It is true that in this chapter
the right to maintain action against a district after ex-
piration of a charter is not specifically authorized but,
as pointed out in section 31-468 thereof, the corporation
is liable for injuries and damages.

Sections 24-107, 24-108, and 24-113, Comp. St. 1929,
which were in full force and effect when the corporation
came into being, do clearly provide for action against
a corporation after expiration of a charter or dissolu-
tion of a corporation. These provisions fully declare
the right of the plaintiff to maintain the action here.

The Legislature in the year 1941 enacted what was
denominated the General Corporation Law of the State
of Nebraska. This was Laws 1941, chapter 41, page
158. By this action there was a general revision and
a repeal of previously existing statutory provisions but
all rights of parties under the previously existing pro-
visions were preserved and protected. The provision
which grants this protection is section 21-1,156, R. R.
S. 1943, as follows:

“All corporations now organized under articles 1, 2 or
3 of Chapter 24, Compiled Statutes of Nebraska, 1929,
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as amended, or any law which said articles may have
replaced, shall operate under and be subject to the
provisions of this act; Provided, that no rights, privi-
leges and immunities vested or accrued by and under
prior statutes repealed by this act, no suits pending,
no rights of action conferred, and no duties, restrictions,
liabilities and penalties imposed or required by and un-
der such statutes shall be impaired, diminished or af-
fected thereby.”

This corporation was not organized under either arti-
cle 1, 2, or 3, of Chapter 24, but was organized under
article 4 of Chapter 31, Comp. St. 1929. The situation
therefore is controlled and protected by the language
which preserves and protects the rights of parties under
any and all preexisting statutes.

In the light of these provisions and the admissions
in the stipulation that the plaintiff was damaged, it
appears that his action to determine the amount of his
damage and to have judgment therefor was proper.

The decisions of this court also support this view.
In Heenan & Finlen v. Parmele, on rehearing, 80 Neb.
514, 118 N. W. 324, it was said: “Under section 4112,
Ann. St. 1907, a dissolved corporation may be sued in
the corporate name and service made upon the trustee
or person in charge of the assets.”

This was approved in Ruplinger v. Ruplinger, 154
Neb. 394, 48 N. W. 2d 73, as follows: “In any event,
the corporation even if dissolved could sue to recover
upon a cause of action accruing in favor of the corpora-
tion. * * * Such corporation could likewise be sued in
its corporate name after dissolution.”

The first question submitted by the stipulation is, in
the light of these observations, answered in favor of the
plaintiff.

No case or statutory provision has been found in this
jurisdiction declaring the answer to the second ques-
tion, that is the question of whether or not, in case a
judgment is rendered in favor of the plaintiff, a manda-
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tory judgment may be rendered requiring the corpora-
tion through its officers to levy and collect an assess-
ment upon the property in the district sufficient to
satisfy the judgment.

In approaching an answer to this question it appears
well to point out that, by the statute under which the
corporation was created, it is a public corporation and
a body politic. See § 31-468, Comp. St. 1929. This means,
in this instance, that it is a collective body of the State
of Nebraska politically organized and exercising political
functions. See Black’s Law Dictionary (3d ed.), p. 232.

It may be assumed that where a private corporation
has become extinct, is without assets, and without a
source from which to obtain assets with which to satisfy
existing obligations of the corporation that an action may
not be maintained against the corporation. Such a rule
however does not apply to a public corporation which is
a body politic. The general rule in the various juris-
dictions is that it does have power to satisfy its obliga-
tions after lapse of its charter. A statement of this
general rule is found in 2 McQuillin, Municipal Cor-
porations (3d ed.), § 8.15, p. 435, as follows: “By virtue
of the clauses in the federal and state constitutions for-
bidding the impairment of the obligations of contracts,
either directly or indirectly, by legislative act or other-
wise, all contracts by virtue of the force of organic law,
survive the dissolution, and creditors may enforce their
claims in any mode permitted by law. * * * All con-
tracts made while the corporation was in existence sur-
vive the dissolution and may be enforced in equity, so
far as to subject, for their satisfaction, any property
possessed by the corporation at the time.”

The subject of expiration of corporate charters and
the evolution which has taken place is exhaustively
covered in a monograph in 47 A. L. R, starting at page
1297 and ending at page 1569, and an annotation in 97
A. L. R, starting at page 477 and ending at page 504.
Analysis of these discloses that the courts generally sup-
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port the foregoing pronouncements from McQuillin.

In Diekroeger v. Jones, 235 Mo. App. 1117, 151 S. W. -
2d 691, a case bearing upon the precise matter presented
by the second question contained in the stipulation, the
court, after reviewing texts, the decisions of the courts
of Missouri, and those of other jurisdictions, said: ‘“We
adhere to the doctrine announced by the Supreme Court
of Texas that certain residuary powers remained unim-
paired in the supervisors when the charter expired and
that the court can compel them to perform the duties
laid upon them by statute, even though the charter has
expired.” This pronouncement was made in a juris-
diction where, unlike this jurisdiction, there was no
statute granting a right of action against a corporation
after the expiration of the corporate charter. See, also,
Meriwether v. Garrett, 102 U. S. 472, 26 L. Ed. 197;
Drane v. Weston, 276 Ky. 810, 125 S. W. 2d 722.

The conclusion reached as to the second question. pre-
sented by the stipulation is that it must also be answered
in favor of the plaintiff. ,

Accordingly the judgment of the district court is

affirmed.
AFFIRMED.

MARvIN: C. NIEMEYER, APPELLEE, V. CLARENCE W. Fogr-
BURGER, APPELLANT, IMPLEADED WITH CORNHUSKER

HEeATING AND AIR-CONDITIONING, APPELLEE.
112 N. W. 2d 276

Filed December 8, 1961. No. 35051.

1. Negligence. Negligence is the doing of something which an
ordinarily prudent person would not have done under the same
or similar circumstances, or the failure to do something which
an ordinarily prudent person would have done under the same
or similar circumstances.

Ordinary care is that amount or degree of care which

common prudence and a proper regard for one’s own safety and
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the safety of others would require under the circumstances

shown in the evidence.

Invitees are those who are expressly or by implication

invited to come upon the premises of another.

The duty of the owner toward an invitee is to exercise

reasonable care to keep the premises in a safe condition.

The possessor of land is subject to liability for bodily
harm caused to a business invitee by a natural or artificial condi-
tion thereon if he knows, or by exercise of reasonable care
could discover, the condition which, if known to him, he should
realize as involving an unreasonable risk.

6. Master and Servant: Negligence. For all acts done by a servant
in obedience to the express orders or directions of the master,
or in the execution of the master’s business, within the scope of
his employment, and for acts in any sense warranted by the
express or implied authority conferred upon him, considering
the nature of the services required, the instructions given, and
the circumstances under which the act is done, the master is
responsible.

7. Workmen’s Compensation. Section 48-118, R. R. S. 1943, pro-
vides that where a third person is liable to an employee for an
injury, the employer should be subrogated to the right of the
employee. This section of the statutes does not prevent an
employee from suing a third person for his injuries received in
an accident, but it requires his employer, having paid compen-
sation, to be made a party to such an action.

8. Trial: Appeal and Error. It is not error to refuse a requested
instruction if the substance of the requested instruction is
covered by other instructions given.

Instructions given to a jury must be construed
together and if, when considered as a whole, they properly state
the law it is sufficient.

10. Trial: Damages. A verdict may be set aside as excessive only
when it is so clearly exorbitant as to indicate that it was the
result of passion, prejudice, or mistake, or that it is clear that
the jury disregarded the evidence or controlling rules of law.

APrpPEAL from the district court for Lancaster County:
EimMEeR M. SCHEELE, JUDGE. Affirmed.

Lester L. Dunn and Thomas J. Gorham, for appellant.
Robert R. Camp, for appellee Niemeyer.

Paul E. Haberlan, for appellee Cornhusker Heating and
Air-Conditioning.
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Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BosLaUuGH, and BROWER, JJ.

MESSMORE, J.

This is an action at law brought by Marvin C. Nie-
meyer, plaintiff, against Clarence W. Forburger, here-
inafter referred to as defendant, and Cornhusker Heat-
ing and Air-Conditioning, also a defendant, to recover
damages for injuries sustained by the plaintiff while
working in a house being built by the defendant when a
series of steps collapsed causing the plaintiff to fall and
become injured. At the close of the plaintiff’s case the
defendant moved for an order to dismiss the plaintiff’s
cause of action, which motion was overruled. At the
conclusion of all of the evidence the defendant moved to
dismiss the plaintiff’s cause of action and for a directed
verdict. These motions were overruled. The plaintiff
moved for a directed verdict, which was overruled.
The jury returned a verdict in favor of the plaintiff,
fixing the amount of his recovery in the sum of $5,000.
The defendant filed a motion for new trial, which motion
was overruled. Defendant perfected appeal to this court.

The plaintiff’s petition in substance alleges that on
November 18, 1959, he was an employee of Cornhusker
Heating and Air-Conditioning, and had assisted in the
installation of a central heating and air-conditioning sys-
tem in a residence being constructed by the defendant
in the city of Lincoln; that on that date the plaintiff re-
turned to the premises owned by the defendant for the
purpose of adjusting the heating system; and that as the
plaintiff stepped on the top step of a stairway leading
from the garage level to the basement, the stairway col-
lapsed and the plaintiff fell to the cement floor of the
basement receiving injuries which were proximately
caused by the negligence of the defendant in the con-
struction and maintenance of the stairway. The plain-
tiff charged the defendant with negligence substantially
in the following particulars: (a) Failure to install and
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construct said stairway in a proper and safe manner for
persons properly using the same; (b) failure to main-
tain said stairway in a proper and safe manner; and (c)
failure to warn the plaintiff of the alleged unsafe and
dangerous condition of the stairway when the defendant
knew or, in the exercise of ordinary care, should have
known of said unsafe and dangerous condition. The
petition detailed the injuries received by the plaintiff
due to the accident, the extent of the same, and the ex-
penses relative thereto, including loss of wages.

The defendant Cornhusker Heating and Air-Condi-
tioning in its answer set forth certain payments made
to the plaintiff in compliance with the Nebraska Work-
men’s Compensation Act, and prayed that it be subro-
gated to the rights of the plaintiff in the amount of
$546.91.

The defendant’s answer was a general denial of all
of the allegations of the plaintiff’s petition.

The record discloses that on November 18, 1959, For-
burger was the owner of property located at 2815 South
Forty-second Street in Lincoln, Nebraska, was building
a house on such property for his own and his family’s
use, and had hired Cornhusker Heating and Air-Condi-
tioning to do some furnace and air-conditioning work on
the premises.

The plaintiff testified that he was a sheet metal
worker whose work consisted of the installation of ducts,
fans, air-conditioning, or anything that has to do with
metal; that he installed a furnace at 2815 South Forty-
second Street a week prior to November 18, 1959; and
that the house being constructed there was a split-
level type. He stated that this meant that from the
ground level there was a half level up to the living part
of the house and another half level up to the sleeping
quarters, and also from the ground level there was a
half level down to the basement. He testified that he
was instructed by his employer, Cornhusker Heating
and Air-Conditioning, to return to the premises to
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finish some duct work in the garage part of the house
which had been taken down on account of some over-
head doors, and to check the furnace and air-condition-
ing; that he noticed some steps in place from the base-
ment level up to the first-floor level; that he had occa-
sion to walk over them; that when he negotiated these
steps he went from the garage level to the first-floor
level; that he walked up the steps to plug in a drop-
cord on the first-floor level; that he then walked down
to the garage level, finished his work, and walked back
up the steps to the first floor to unplug the drop-cord
and get a set of plans; and that as he stepped on the
first step below the first-floor level the stairway col-
lapsed and he fell to the basement level.

On cross-examination the plaintiff testified that be-
fore November 18, 1959, he had been on the premises
3 full working days; and that from the garage level to
the first floor there was a plank to walk on at that time.

The defendant testified that the steps were rein-
stalled by Kermmoade who suggested that the steps
would be better than the 2 x 6 plank, and would be
safer. Kermmoade was there for the purpose of clean-
ing up after the workmen because they had left con-
siderable debris. On cross-examination this witness
testified that he helped Kermmoade to lift the stairs,
but that Kermmoade nailed the steps, and he saw
Kermmoade do it; that he did not inspect the stairway
after the installation; that he was the president of the
Forburger Stone Company; that Kermmoade was an
employee of the company; that the payroll was kept
in the office of the company; that he suggested that they
might set up the steps temporarily; and that he helped
Kermmoade move the steps because they were too
heavy for one man.

Ben U. Kermmoade testified that he had occasion to
go to the premises at 2815 South Forty-second Street
and help clean up debris; that he had also helped in
putting some sheeting on the roof; that he was ordered
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to go to the premises by the defendant; that when he
was on the premises to clean up the debris, he observed
some steps lying on the garage floor; that he asked the
defendant why they didn’t reinstall the stairs; and that
the defendant thought it was all right and would be safer
to climb than the plank that they had in place. Kerm-
moade further testified that he and the defendant lifted
the stairs and put them in place; that the steps were
nailed with three nails, two on one side and one on
the other side of the steps; and that all of his compen-
sation came from the defendant.

Robert C. Newell testified that his business was build-
ing homes and he had been in that business for approxi-
mately 32 years; that he had a contract with the de-
fendant to frame and finish a house at 2815 South Forty-
second Street in Lincoln; that during his work on the
house he had occasion to construct a series of steps, or
a stairway, which was used to enter the basement or
the main floor from the garage level; and that the fin-
ished set of steps consisted of 1 x 12s on the side, rab-
beted out for one 114 inch straight tread with 34 square
riser, a finished set of steps. They were fastened to
the framework on the side of the building. The
building was cut out and the framework was fit in
snugly. They used finishing nails, which were 8-penny
nails about 214 inches in length. At the top part of the
stairway they used six nails on each side, and at the
bottom there were another six, and if there was any
place to fasten the steps in between, nails would be
used in that place. A series of 24 finishing nails was
used. He was helped in the installation of the stairway
by George Gary who was working with him at the
time. Subsequently the stairs were removed and placed
on the garage floor. This witness further testified that
he was working on the premises on November 18, 1959;
that he saw the plaintiff working there, and saw him
fall; that he first observed the plaintiff as he was pro-
ceeding through a narrow hallway leading to the steps;
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and that he started down the steps, the steps collapsed,
and he fell. This witness inspected the steps, or the
stairway, immediately after the accident. He found
that there were two finishing nails at the top of the
stairs on the west side and one finishing nail on the east
side of the steps; that there were no other nails any-
place in the series of steps to hold them to the sides;
that these nails would have to go through a 34 inch
thickness in order to fasten on the siding; that the 8-
penny nails, which were 234 inches long, extended 134
inches into the sidings where they were fastened; that
these were temporary stairs; and that more nails should
have been used on these stairs.

George Gary testified that he worked with Newell
on the construction of the Forburger house; that he was
standing at the head of the stairs; that he saw the plain-
tiff on the stairway and saw him fall onto the cement
floor; that the stairs gave way; and that he and Newell
looked at the stairs, and the steps were nailed with
three 8-penny nails, two nails on one side and one nail
on the other.

There is also evidence of Kermmoade to the effect
that 10-penny nails were used, which would be longer
than those testified to by Newell and Gary.

The defendant assigns as error that the trial court
erred in refusing to dismiss the plaintiff’s action against
the defendant Forburger. This is based upon the propo-
sition that Kermmoade was an employee of Forburger
Stone Company, was paid by it, and was not an agent
of Forburger at the time he was called to the house to
clean up the debris. The defendant also contends that
the evidence is insufficient to show negligence on his
part; that there was no duty owed by him to the plaintiff;
and that there was no agency relationship between him-
self and Kermmoade. We deem the following to be
applicable.

Negligence is the doing of something which an ordi-
narily prudent person would not have done under the
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same or similar circumstances, or the failure to do
something which an ordinarily prudent person would
have done under the same or similar circumstances.
Burhoop v. Brackhan, 164 Neb. 382, 82 N. W. 2d 557.

Ordinary care is that amount or degree of care which
~common prudence and a proper regard for one’s own
safety and the safety of others would require under the
circumstances shown in the evidence. See, City of
Mankato v. Barber Asphalt Paving Co., 142 F. 329;
Cornovski v. St. Louis Transit Co., 207 Mo. 263, 106 S.
W. 51.

In 35 Am. Jur., Master and Servant, § 161, p. 590, it
is said: “Where the premises on which the stipulated
work is executed remain under the control of the prin-
cipal employer while the contract is in the course of
performance, a servant of the contractor is in the posi-
tion of an invitee, and as such entitled to recover for
any injury which he may sustain by reason of the ab-
normally dangerous condition of the premises or plant
thereon, if the evidence shows that the principal em-
ployer was, and the servant was not, chargeable with
knowledge, actual or constructive, of the existence of
that condition.” See, also, Annotation, 44 A. L. R. 982-
989; Annotation, 20 A. L. R. 2d 873, 899.

In Kruntorad v. Chicago, R. I. & P. Ry. Co., 111 Neb.
753, 197 N. W. 611, while the plaintiff was descending
a stairway that had been erected against an embank-
ment on the defendant’s right-of-way, at a point near
the intersection of Twenty-fifth and Monroe Streets in
South Omaha, one of the steps gave way, causing plain-
tiff to fall and receive injuries. This court said: “There
is much confusion from the failure of courts to dis-
tinguish between a license and an invitation, and par-
ticularly between an implied license and an implied in-
vitation. An invitation is inferred where there is a
common interest or mutual advantage, or where an

- owner or occupant of premises, by acts or conduct, leads
another to believe the premises, or something thereon,
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were intended to be used by such other person; that
such use is not only acquiesced in by the owner or
occupant, but is in accordance with the intention or
design for which the way, place or thing was adapted or
prepared or allowed to be used; while a license is im-
plied where the object is the mere pleasure, convenience
or benefit of the person enjoying the privilege.” See,
also, Shults v. Chicago, B. & Q. Ry. Co., 83 Neb. 272,
119 N. W. 463.

In Morse v. Gray, 166 Neb. 557, 89 N. W. 2d 842,
it is said: “Invitees are those who are expressly or
impliedly invited as a customer to a store. The duty
of the owner toward an invitee is to exercise reason-
able care to keep the premises in a safe condition. * * *
A possessor of land is subject to liability for personal
injuries to business visitors by a natural or artificial
condition thereon if he knows, or by exercise of rea-
sonable care could discover, the condition which, if
known to him, he should realize as involving an unrea-
sonable risk to them.” See, also, Restatement, Torts, §
343, p. 938.

In Dafoe v. Grantski, 143 Neb. 344, 9 N. W. 2d 488,
quoting from LaFleur v. Poesch, 126 Neb. 263, 252 N.
W. 902, this court stated: “ ‘The general rule of law
applicable to this class of cases is accurately and con-
cisely stated in Stone v. Hills, 45 Conn. 44, 29 Am. Rep.
635, and is as follows: “For all acts done by a servant
in obedience to the express orders or directions of the
master, or in the execution of the master’s business,
within the scope of his employment, and for acts in any
sense warranted by the express or implied authority
conferred upon him, considering the nature of the serv-
ices required, the instructions given, and the circums-
stances under which the act is done, the master is re-
sponsible; for acts which are not within these conditions
the servant alone is responsible.”

“ ‘Whether the act was done in the execution of the
master’s business, within the scope of his employment,
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is a question of fact. The rule cannot aid in the deter-
mination of the fact. Each case must be determined -
with a view to the surrounding facts and circumstances,
the character of the employment and the nature of the
wrongful act. Whether the act was or was not such as
to be within the scope of his employment is, ordinarily,
cne of fact for the determination of the jury. 18 R. C.
L. 795, sec. 254" LaFleur v. Poesch, 126 Neb. 263, 275,
252 N. W. 902. See, also, 22 A. L. R. 1404; 45 A. L. R.
482; 68 A. L. R. 1055; 80 A. L. R. 727; 122 A. L. R. 863.”

In the instant case the evidence discloses that Kerm-
moade was instructed to go to the premises owned by the
defendant to do clean-up and carpenter work. The de-
fendant’s testimony is to the effect that he instructed
Kermmoade to go to the premises. In fact, he took
Kermmoade to the premises. They both helped in the
installation of the stairway with Kermmoade nailing
the steps of the stairway in ‘the manner heretofore
mentioned. The defendant observed him as he was
doing it, and the defendant accepted the work as per-
formed by Kermmoade. This work was within the
scope of Kermmoade’s employment in helping with the
building of the home for the defendant. Kermmoade’s
work was warranted by the express authority conferred
upon him.

The same rules of negligence apply to Kermmoade
as to the defendant. Kermmoade, by not fastening the
steps with sufficient nails to hold them in place and
by placing the steps into position for temporary use,
was aware that they were not right and that the tread
would tilt inward. By such action the jury could well
find that Kermmoade did not act as an ordinarily pru-
dent person would have done under the same or simi-
lar circumstances.

Kermmoade’s acts were within the express and im-
plied authority granted him by the defendant in the
execution of the defendant’s business, and within the
scope of Kermmoade’s employment as he was being
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instructed to perform; and for the acts of Kermmoade
as a servant, the defendant is responsible and is liable
to others who are harmed by the negligent acts of his
servant.

The evidence was sufficient to submit the case to
the jury. The defendant’s assignment of error cannot
be sustained.

The defendant assigns as error that the trial court
erred in refusing to allow the defendant to introduce
exhibit No. 9 showing the amount of compensation,
hospital, and medical expense paid by Employers Mu-
tual Casualty Company instead of Cornhusker Heating
and Air-Conditioning who is not the real party at in-
terest so far as this action is concerned.

Section 48-118, R. R. S. 1943, provides in part: “Where
a third person is liable to the employee * * * for the
injury * * * the employer shall be subrogated to the
right of the employee * * * against such third person,
and the recovery by such employer shall not be limited -
to the amount payable as compensation to such em-
ployee * * * but such employer may recover any amount
which such employee * * * should have been entitled
to recover. * * * Provided, however, that nothing in
this section or act shall be construed to deny the right
of an injured employee * * * to bring suit against such
third person in his own name * * * based upon such
liability, but in such event an employer having paid or
paying compensation to such employee * * * shall be
made a party to the suit for the purpose of reimburse-
ment, under the above provided right of subrogation,
of any compensation paid.”

This section does not prevent an employee from suing
a third party responsible for his injury in his own name,
but requires that the employer, having paid compen-
sation, be made a party. See Oliver v. Nelson, 128 Neb.
160, 258 N. W. 69.

In Goeres v. Goeres, 124 Neb. 720, 248 N. W. 75, this
court referred to what is now section 48-118, R. R. S.
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1943, and stated: “* * * statutes which allow the em-
ployee to recover compensation from the employer and
also to sue the tort-feasor, but, in case his recovery from
the tort-feasor is greater than the amount paid in com-
pensation, the employer is subrogated to that extent,
which is the rule in Nebraska. The rights of the em-
ployee or his personal representative are not two sepa-
rate remedies for the same wrong, for the right against
the tort-feasor is a common-law remedy calculated to
give damages for an injury caused by a wrong-doer.
The right for compensation against the employer who is
guilty of no wrong is not intended to make whole the
injury to the employee, for compensation depends upon
the fact that one was injured while in employment,
and is measured, not by the extent of the injury suf-
fered, but by the amount of the employee’s weekly
wages.

“When the accident occurs, the employee is some-
times forced by financial circumstances to take im-
mediate compensation, and this does not, under the
Nebraska law, deprive him, because of this necessity,
of recovering from the tort-feasor his larger common-
law liability.” See, also, Annotation, 67 A. L. R. 249.

We find no merit to the defendant’s contention that
exhibit No. 9 should have been admitted in evidence.
The trial court was correct in rejecting this exhibit.

The defendant predicates error on the part of the
trial court in refusing to give instructions Nos. 1 and
2 requested by the defendant.

It is a well-established rule that it is not error to
refuse a requested instruction if the substance of the
requested instruction is covered by other instructions
given. See Johnson v. Union P. R. R. Co., 111 Neb. 196,
196 N. W. 140.

The defendant does not challenge any of the instruc-
tions given by the trial court.

Instructions given to a jury must be construed togeth-
er and if, when considered as a whole, they properly
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state the law it is sufficient. Kroeger v. Safranek, 161
Neb. 182, 72 N. W. 2d 831.

We conclude that the defendant’s assignment of error
relating to requested instructions offered but refused
by the trial court is without merit.

The defendant assigns as error that the amount
awarded the plaintiff was excessive based upon the time
lost, and hospital and medical expense involved.

Dr. Lynn E. Sharrar testified that he examined the
plaintiff on November 18, 1959, at St. Elizabeth Hospi-
tal; that the plaintiff had five fractured ribs; that the
plaintiff was having severe pain due to his injury, and
one of his ribs, the sixth one, was protruding in the
wall of the left chest; that an operation was performed
on the tenth day after the injury to remove a portion of
the rib that was protruding into the skin; that there
still remains a protrusion of the rib into the skin area
below the one removed; that with a multiple fracture
the plaintiff is bound to have muscle injury and chest
injury, that is, injury to the tissue or to the frame of
the chest, especially if he has to do stooping or reaching
he will have moderate discomfort; and that he character-
ized plaintiff’s injury as permanent in nature.

Dr. Paul Goetowski examined the plaintiff on Febru-
ary 23, 1961, 15 months after the accident and injury,
and found upon palpation that there was a sharp pro-
tuberance from an old fracture that was quite tender,
and that palpation in the spaces between the ribs indi-
cated tenderness. He testified that the plaintiff would
have radiation of the pain in his chest to other parts of
his body, especially upon coughing or stretching.

Louis Meinecke was a fellow worker of the plaintiff
and worked with him up until about 4 weeks prior to
the date of trial on March 15, 1961. He testified that
during this time he observed that the plaintiff was fa-
voring his left side and seemed to have a lot of pain
every once in a while and would have to have some
assistance.
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“A verdict may be set aside as excessive only when
it is so clearly exorbitant as to indicate that it was the
result of passion, prejudice, or mistake, or that it is
clear that the jury disregarded the evidence or control-
ling rules of law.” Husak v. Omaha Nat. Bank, 165 Neb.
537, 86 N. W. 2d 604.

The question of the amount of damages is one solely
for the jury, and its action in that respect may not be
disturbed on appeal when there is no showing of pas-
sion, prejudice, mistake, or that the jury disregarded
the evidence or controlling rules of law.

For the reasons given in this opinion, the judgment of
the trial court is affirmed.

AFFIRMED.

City oF BEATRICE, NEBRASKA, A MUNICIPAL CORPORATION,

APPELLEE, V. ELMER L. WILLIAMS ET AL., APPELLANTS.
112 N. W. 2d 16

Filed December 8, 1961. No. 35056.

1. Municipal Corporations. Reasonable setback lines may be
adopted by ordinance of a city.

2. It is uniformly held that ordinances have the same
force and effect within the corporate limits as do laws passed by
the Legislature.

3. The construction and effect of a building permit are

determined by its terms and by the ordinance and law under
which it is issued. Statutory provisions and ordinances limiting
what may be authorized by permit become part of the permit
as effectually as if written into it.

4. Municipal Corporations: Equity. The doctrine of laches has no
application to the enforcement by a municipality of its ordinances.

5. Municipal Corporations: Estoppel. Ordinarily a municipal cor-
poration cannot be estopped from enforcing a valid ordinance
relating to setback lines.

6. Municipal Corporations. The term “street” is not confined to
that portion of the public way which is devoted to vehicular
traffic; it embraces everything from property line to property
line.
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- AppEAL from the district court for Gage County:
ErNEST A. HUBKA, JuDGE. Affirmed as modified.

: Max G. Towle and Carl H. Peterson, for appellants.
Ann P. Carstens, for appellee.

Heard before Sivmons, C. J., CARTER, MESSMORE,
YEAGER, SPENCER, BoSLAUGH, and BROWER, JJ. -

MESSMORE, J.

This is an action brought by the City of Beatrice, a
city of the first class, plaintiff, against Elmer L. Williams
and Maxine C. Williams, defendants, in the district court
for Gage County, the purpose of the action being to re-
quire the defendants to remove a part of a building
which had been built in violation of the zoning ordi-
nances of the city, and to enjoin the defendants from
operating and conducting a business thereon. The trial
court found that a building permit dated April 20, 1950,
was a valid building permit; that a building permit dated
April 25, 1956, was a valid building permit; that the
north line of the defendant’s property is the front line
of such property; that the setback requirement under
the ordinances of the city requires the defendants’ build-
ing to be set back 20 feet from the north property:line
of the defendants’ property; that the defendants know-
ingly violated the 20-foot setback provision of the city
ordinance on the property owned by them and said
building extends north beyond the setback line; that the
defendants should be required, within 30 days of the
date of the judgment, to remove all that portion of the
building which extends north of the setback line; and
that the defendants should be forever and perpetually en-
joined from using any area north of said 20-foot setback
line for business purposes of any kind or nature. Judg-
ment was rendered in accordance with the findings.
. The defendants filed a motion for new trial which
was overruled. The defendants perfected appeal to this
court.
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" The plaintiff’s petition, insofar as necessary to be con-
sidered, claims that the defendant Elmer L. Williams,
during July 1957, built an addition onto the northeast
side of an existing building in violation of the setback
requirements contained in the city ordinances, and
prayed that the defendant be required to remove that
part of said building which was constructed in violation
of the city ordinances, and be enjoined from the opera-
tion of the business thereon. . S :

. The defendants, by amended answer to the plaintiff’s
petition, denied each and every allegation contained
therein, and alleged that they were issued a building
permit by the city clerk on April 20, 1950; that subse-
quent thereto they were issued another building permit
by the city clerk on April 25, 1956; that pursuant to the
latter building permit the defendants, on or about July
15, 1957, built an addition onto the northeast side of the
existing building as provided for under said building
permit; and that the plaintiff was estopped both by law
and equity from proceeding further in the case. -

The plaintiff, by reply, denied each and every allega-
tion of the defendants’ amended answer except that on
or about July 15, 1957, the defendants built an addition
onto the northeast side of the existing building. '

The defendants’ assignment of error is that the judg-
ment of the trial court is contrary to the evidence and
the law.

On July 13, 1948, Kyles and Wright subdivision was
made a part of the city of Beatrice. The proceedings
with reference to the defendants erecting a building to
operate a drive-in lunch and soft drink business on the
property purchased by them in such subdivision met all
of the requirements of the city ordinances and the build-
ing permit at that time, which was on about April 20,
1950.

The record shows that the defendants’ building-is in a
residential district of the city. The record also shows
that on April 25, 1956, an application was filed by Elmer
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L. Williams to provide for an addition to his place of
business called the Rancho, on the southeast side of the
original building, of a size of 15 x 24 feet, with the distance
in feet of the front of the building from the front lot
line indicated as “No change,” and the address given as
2005 East Court Street. The addition actually con-
structed was 25 x 28 feet.

On April 25, 1956, a building permit was issued to
Elmer L. Williams to construct an addition to his orig-
inal building. The size of the addition was to be 15
x 24 feet, located on the north 150 feet of the west 150
feet of Block 2, Kyles and Wright subdivision, at 2005
East Court Street. This permit was granted on the ex-
press condition that Elmer L. Williams, in the erec-
tion of said building, should conform in all respects
to the ordinances of the city of Beatrice regulating the
construction of buildings in said city, and might be re-
voked at any time upon the violation of any of the pro-
visions of said ordinances. The estimated cost of said
addition was $500, and the completion date was to be
on or before June 1, 1958.

George R. Miller was employed by the city in 1957
as general manager of the board of public works. He
testified that during the summer of 1957, he went with
the mayor of the city to investigate a reported violation
by the defendants relating to the use of their property,
and while on the defendants’ property he observed an
excavation north and east of the original building for
footings which extended the building; and that he made
an estimate of the extension with reference to the 20-
foot setback requirement and determined that this con-
struction extended considerably into the setback as pro-
vided by the ordinances of the city. In a conversation
it was pointed out to Elmer L. Williams that a mini-
mum setback of 20 feet was required in a residential
district and that the construction he was doing was in
violation of that requirement. It was suggested by this
witness, and perhaps the mayor of the city, that the
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best thing for Williams to do would be to observe the
present setback and build the building due east, and
not to the north, because if he proceeded to build in
the manner in which he was building, he would be in
violation of the setback requirement, and the best thing
to do was to stop such construction.

On cross-examination this witness testified that Court
Street, running east and west north of the Williams
property, was one of the main thoroughfares of the city
and a regular highway; and that he took no action to
stop the construction and made no report to the city
council.

Allen Davison testified that in 1957 he was the mayor
of the city and was generally responsible for the en-
forcement of the city ordinances; that he went to the
defendants’ property, listed and designated as 2005 East
Court Street, in the summer of 1957, in response to a
report relating to a violation of the city ordinances;
that he observed that Elmer L. Williams had a trench
excavated and a cement base for putting in concrete
blocks; that at that time it looked to him as if a viola-
tion of the city ordinances had been committed; and
that he advised Mr. Williams that he thought Williams
was in violation of the city ordinance relating to the
setback line and should not proceed with the construc-
tion until he found out for sure. This witness was not
sure as to whether or not Mr. Williams had violated the
setback provided for by the ordinances, and he later
went back to the defendants’ property with Mr. Miller,
and advised Mr. Williams to get at least on or back of
the setback line, and that he would have to go further
south to do that.

On cross-examination this witness testified that the
building permit did not authorize the defendants to
build to the north on their property; and that he ob-
jected to the defendants building to the north.

The testimony of the defendant Elmer L. Williams
was to the effect that he informed both Miller and
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Davison, the mayor of the city, that his frontage was
on Twentieth Street, which runs north and south; that
he, in constructing the addition to his original building,
obeyed all of the ordinances of the city relating to the
setback from the property lines; that he had heard
nothing about this matter until the city started this
action; that his addition to the original building was
started in July 1957 and completed in September 1957;
and that the contractor and the workmen worked on
the addition during the daytime for that period of time.

There is also evidence to the effect that George R.
Miller, manager of the board of public works for the
city, was in charge of building permits and of inspec-
tion of electrical wiring, plumbing, and buildings; and
that in his line of work he traveled around the city of
Beatrice and was aware of what was going on with
reference to building. The evidence shows that George
R. Miller went by the defendants’ place of business in-
frequently; that during the construction of the addition
to the defendants’ original building he had no occasion
to travel in that direction; and that he did not believe
he passed the defendants’ place of business more than
once or twice during such construction.

The ordinances of the city which are involved herein
are in substance as follows:

Ordinance No. 4-401 provides that any person or per-
sons intending to construct an addition to a building
in the corporate limits of the city shall, before pro-
ceeding with said work, file in the office of the city
clerk a written application designating the kind of
addition he intends to erect or make, materials of which
the same is to be composed, and the legal description
and location of the real estate, the part or portion of the
real estate to be occupied by the addition, and the prob-
able cost thereof.

Ordinance No. 13-301 provides that buildings and
houses shall be numbered.

Ordinance No. 13-303 provides that it shall be the
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duty of the city clerk to assign the proper numbers to
the several buildings, and upon the erection of a new
building to assign the proper number of said new build-
ing and to give notice to the owner or owners, occupant
or occupants of the same.

In the instant case there is no question but that the
original building constructed by the defendants, which
fronted on East Court Street, was numbered 2005.

Ordinance No. 16-401 provides in substance that in
the residence district no enclosure wall of any build-
ing shall be nearer than 20 feet from the street line on
the front of any lot, and that no building hereafter
erected or altered shall project beyond the setback line
so established.

Section 19-913, R. R. S. 1943, provides that the proper
local authorities of the municipality may institute ap-
propriate proceedings to prevent unlawful erection, con-
struction, reconstruction, alteration, repair, maintenance
or use, to restrain, correct, or abate such violation, and
to prevent any illegal act, conduct, business or use in
or about such premises.

In McCavic v. DeLuca, 233 Minn. 372, 46 N. W. 2d
873, it was held that reasonable setback lines may be
adopted by ordinance of a city. The court said: “Nei-
ther are plaintiffs estopped from now seeking equitable
relief. Defendant claims that plaintiffs should be de-
nied a mandatory injunction because they did not pro-
ceed expeditiously in preventing the completion of his
building by obtaining a restraining injunction, and that
it would now cause defendant undue hardship to re-
move the protruding portion of his building. * * * The
building inspector for the city advised him that he could
not build beyond the setback line. In his application
for a permit, he stated that he would abide by the ordi-
nances of the city. In spite of all these warnings and
agreements, he proceeded to build into an area which
he knew was forbidden ground. If there is any hard-
ship caused by the enforcement of this ordinance, it
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has been brought about entirely by defendant’s stub-
born insistence upon proceeding, in violation of the ordi-
nance, in the face of protests and warnings by every-
one who had a right to protest.” The foregoing lan-
guage is applicable to the case at bar.

In Boardman v. Davis, 231 Iowa 1227, 3 N. W. 2d
608, the court said: “It is uniformly held that ordinances
have the same force and effect within the corporate
limits as do laws passed by the legislature. McQuillin
on Municipal Corporations, 2d Ed., 1939 Revision, Sec-
tion 674. Therefore, the provisions of the ordinance
will be presumed to have been known to defendants.”

In 9 McQuillin, Municipal Corporations (3d ed.), §
26.215, p. 511, it is said: “The construction and effect
of a building permit are determined by its terms and
by the ordinance and law under which it is issued.
* * * Statutory provisions and ordinances limiting what
may be authorized by permit become part of the per-
mit as effectually as if written into it.”

The defendants raise the issues of estoppel and laches.

With reference to laches, in City of Everett v. Capitol
Motor Transportation Co., Inc., 330 Mass. 417, 114 N.
E. 2d 547, the court said: “As to the finding of laches,
it is enough to say that the doctrine of laches has no
application to the enforcement by a municipality of its
ordinances. Lincoln v. Giles, 317 Mass. 185.”

Ordinarily a municipal corporation cannot be estopped
from enforcing a valid ordinance relating to setback
lines. See, City of Raleigh v. Fisher, 232 N. C. 629, 61
S. E. 2d 897; Donovan v. City of Santa Monica, 88 Cal.
App. 2d 386, 199 P. 2d 51; 8 McQuillin, Municipal Cor-
porations (3d ed.), § 25.349, p. 855.

The term “street” is not confined to that portion of
the public way which is devoted to vehicular traffic; it
embraces everything from property line to property
line. The defendants’ contention with reference to the
street being confined to vehicular traffic only is without
merit under the above definition of a street.
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From a review of the evidence and authorities, we
conclude that the trial court’s judgment was correct in
all respects except by perpetually enjoining the defend-
ants from the use of the north 20 feet of the property
described above for business purposes of any kind or
nature. The defendants are not permitted to have any
building construction of any kind within 20 feet north
of the setback line as provided by the city ordinances.
However, the use of the north 20 feet shall not be
denied to the defendants for parking purposes or other
purposes relating to their business, except as heretofore
stated. :

We affirm the judgment of the trial court as modi-
fied, and remand the cause with directions to render
judgment in conformity with this opinion.

AFFIRMED AS MODIFIED.
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and this is true notwithstanding the availability of
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To establish title by adverse possession, a party
must prove by a preponderance of the evidence that
he has been in actual, continuous, notorious, and
adverse possession of the property under claim of
ownership during the full period required by the
statute. Dartmouth College v. Rose ............................
To determine the acts necessary to constitute ad-
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the purposes for which it is suitable. Dartmouth
College v. Rose
It is the visible and hostile possession, with an in-
tention to possess land occupied under a belief
that it belongs to the possessor, that constitutes its
adverse character. Ordinarily the hidden or remote
view or belief of the possessor in taking possession
does not relate itself to the adverse character of the
possession. Dartmouth College v. Rose .............

Appeal and Error.

1.

By statute, final order of inferior tribunal may be
reversed, vacated, or modified by the district court.
Elliott v. City of Auburn
Proceedings to review order of inferior tribunal
may be initiated by petition in error. Elliott v.
City of Auburn
The Legislature has provided no appeal to the dis-
trict court from the action of a city council of a
city of the second class sitting as a board of equal-
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10.

11.

12.

ization in levying special assessments for paving.
In such a situation, the only way a district court
gets jurisdiction is by proceedings in error. Elliott
v. City of Auburn
An order of the railway commission which fails to
make findings of ultimate facts is irregular and
will be set aside upon appeal. Basin Truck Co. v.
All Class I Rail Carriers
Under the rules of the Supreme Court, errors as-
signed but not discussed will not be considered.
Christensen v. Rogers
Ballantyne v. Parriott
Where an issue is treated by the parties at the
trial as though it were controverted, even though
not sufficiently pleaded, it will be so considered in
the Supreme Court. Rickertsen v. Carskadon ........
1t is error to give an instruction to a jury after
it has retired to deliberate out of the presence of
the parties and their counsel, but if it clearly ap-
pears that prejudice did not and could not flow
therefrom, it is error without prejudice and not
ground for reversal. Barry v. Moore _................
The trial court has the duty to instruct the jury
on issues presented by the pleadings and evidence,

whether requested to do so or not, and a failure-

to do so constitutes prejudicial error. Barry .
Moore
Affidavits used in the trial of issues of fact must
be preserved in the form of a bill of exceptions
in order to be available to the complaining party
on appeal or petition in error. Wolff v. State ...
Where a party has sustained the burden of a trial
and has succeeded in securing the verdict of a
jury on controverted issues of fact, he has a right
to keep the benefit of that verdict unless there is
prejudicial error in the proceedings by which it
was secured. Langford v. Ritz Taxicab Co. .......
Where in an action for wrongful death the evi-
dence is sufficient to sustain the verdict of the jury
under the limited liability provisions of the Wrong-
ful Death Statute, the Supreme Court will not, in
the absence of prejudicial error, interfere with
the verdict and judgment, unless it is shown to be
clearly wrong. Langford v. Ritz Taxicab Co. ........
Rule for trial of equity case de novo in Supreme
Court stated. Beebe v. Reichert .....ooeoevnoneannnncn.

Dartmouth College v. Rose .........nueeuenen...
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The rulings of a district court cannot be reviewed
in the Supreme Court upon appeal before a judgment
or final order has been entered in the action in
the district court. Rhodes v. Houston ....................
An appeal to the Supreme Court cannot be taken
from an order or judgment of a district court in a
habeas corpus proceeding where the order or judg-
ment does not conclude or terminate the proceeding.
Rhodes v. Houston ,
A party requesting instructions on a certain theory
cannot be heard to complain on appeal that the
trial court gave other instructions on the same
theory. Ballantyne v. Parriott
Stevens v. County of Dawson
When a theory on any issue is relied upon by a
party at the trial as the proper one, it will be
adhered to on appeal without regard to its cor-
rectness. Ballantyne v. Parriott ..........eeenn....
A party cannot be heard to complain of an error

. which he himself has been instrumental in bring-

ing about. Ballantyne v. Parriott
The district court on appeal has jurisdiction to
examine and judicially ascertain the status of the
account of a guardian., Finn v. Whitten ...............
Neither the county court nor the distriet court on
appeal has jurisdiction to render a money judg-
ment against the guardian and in favor of the
guardianship estate in the absence of proceedings
involving finality of accounting at the time or ulti-
mate finality in the county court. Finn v. Whitten
Review in the district court and in the Supreme
Court of action of the State Real Estate Commis-
sion is required to be de novo. Gillespie v. State
Real Estate Commission
On any appeal to the Supreme Court in a work-
men’s compensation case, the cause will be consid-
ered de novo upon the record. McDuffee v. Seiler
Surgical Co., Ine.
The Supreme Court cannot determine whether
counsel was guilty of misconduct while presenting
his opening argument to a jury where the bill of
exceptions does not contain all of such opening
argument to which objection is made. Garska v.
Harris
It is presumed in an action at law that controverted
facts were decided by the jury in favor of the
successful party, and its finding based on con-
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26.

217.

28.

29.

30.

31.

82.

33.

flicting evidence will not be disturbed unless clearly
wrong. Pearson v. Schuler
Hancock v. Parks
If the proceedings subsequent to conviction are
erroneous, such errors can be reviewed and corrected
by proceedings in error in the regular course of the
law, but not by the writ of habeas corpus. Rhodes
v. Sigler
For an error at law occurring at the trial to be
considered by the Supreme Court, the alleged error
must be properly presented to the trial court and
properly preserved, otherwise the defendant is ordi-
narily precluded from raising it on appeal. Han-
cock v. Parks
Function of the Supreme Court in passing on suffi-

ciency of evidence in jury case stated. Hancock .

v. Parks
It is not the province of the Supreme Court in re-
viewing the record in an action at law to resolve
conflicts in or weigh the evidence. Hancock v. Parks
A party cannot complain of the giving of an in-
struction in harmony with one which he requested.
Spani v. Whitney
One who at the close of a trial admits that there
is evidence to establish an issuable fact in accord
with a requested instruction cannot afterward be
heard to say that there was mno evidence received
tending to prove that fact. Spani v. Whitney ............
The refusal to give an instruction is not review-
able where it was not assigned as error in the
motion for new trial. Stevens v. County of Dawson
On dismissal of case at close of plaintiff’s evidence
the Supreme Court, on review, is required to re-
solve every controverted fact in his favor and to
give him the benefit of every reasonable inference
which may be deduced from the evidence. Hutsell
v, Edens
When on direct examination an objection to a
question is interposed by the adverse party and
sustained, there must be an offer of proof of the
facts sought to be put in evidence by the question
in order to present the ruling to the Supreme Court
for review. Bland v. Fox
Where the mandate of the Supreme Court is indefi-
nite, the opinion of the court should be examined
in conjunction with the mandate to determine the
nature and terms of the judgment to be entered or
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the action to be taken thereon. This is so, whether
or not a copy of the opinion is attached to the
mandate, if it is published in the court’s reports.
Fuchs v. Parsons Constr. Co.
It will not be presumed that passion and prejudice
influence the action of jurors, but it must be affirm-
atively shown before a verdict will be disturbed.
Smith v. Damato
Generally, the burden is on the appellant to show
that the trial court erred in charging the jury.
Smith v. Damato
A judgment of the district court is presumed to
be correct. A party assailing the correctness of it
must assume the burden of pointing out specifically
the rulings of which he complains and the mistake
made by the court. Smith v. Damato ..o,
An issue not raised by the pleadings and proof in
the district court cannot be raised for the first
time on appeal. Maryland Cas. Co. v. Munnelly ....
The submission of issues to a jury which find no
support in the evidence is reversible error. Swan-
gon v. Murray :
The time for appeal from an order of the railway
commission runs from the date that the parties are
notified of the order. Denver Chicago Transp. Co.,
Ine. v. Poulson

On an appeal to the Supreme Court from an order
of the railway commission in proceedings upon an
application for a certificate of public convenience
and necessity, the only questions to be determined
are whether the commission acted within the scope
of its authority and whether the order complained
of is reasonable and not arbitrary. Denver Chicago
Transp. Co., Inc. v. Poulson

It is not error to refuse a requested instruction
if the substance of the requested instruction is
covered by other instructions given. Niemeyer wv.
Forburger :

Instructions given to a jury must be construed
together and if, when considered as a whole, they
properly state the law it is sufficient. Niemeyer
v. Forburger

An architect employed by the owner to prepare plans
and specifications, to supervise construction, and

172

719

811

811

811

827

839

862

862

876

876



Vor. 172] INDEX

to interpret the plans and specifications, is the
agent of such owner. Fuchs v. Parsons Constr. Co.
In the absence of fraud or bad faith, the archi-
tect’s certificate of compliance is ordinarily a de-
fense to a claim for noncompliance with the plans
and specifications. Fuchs v. Parsons Comstr. Co.

Assignments.

1.

An assignee generally acquires no greater right
than that possessed by the assignor. Mid-America
Appliance Corp. v. Federated Finance Co. .....u..eeen
An assignee stands in the shoes of the assignor and
is bound by the terms of the contract to the same
extent as the assignor. Mid-America Appliance
Corp. v. Federated Finance Co.

Attorney and Client.

1.

Recovery of expenses and attorney’s fees, in action
brought on behalf of " insured -automobile owmer
which insurance company refused to defend, is not
based on the relation of attorney and client, but on
the equitable theory that one who incurs -expenses
for the recovery of money for the benefit of a
holder of a right of equitable subrogation should be
permitted to reimburse himself for the share of the
expense that was for the benefit of the holder of
the subrogation right. United Services Automobile
Assn., v. Hills
The recovery of expenses including attorney’s fees
in declaratory judgment proceeding is not a claim
in which an attorney’s fee can be allowed as a
part of the costs within the purview of small
claims statute. United Services Automobile Assn.
v. Hills
There is no statute providing for the allowance in
a divorce suit of an attorney’s fee against the wife,
or fixing the amount which the husband is to pay
his own attorneys. Mislivec v. Mislivec ...occcorouemeenv
A suspension from the practice of law differs from
disbarment in that the latter is the severance of
the status and privileges of an attorney, whereas
the former is the temporary forced withdrawal from
the exercise of office, powers, prerogatives, and
privileges of a member of the bar. State ex rel.
Nebraska State Bar Assn. v. Butterfield ..................
A suspended lawyer is under the same obligation to
comply with the Canons of Professional Ethics as
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is a lawyer in the active practice. State ex rel.
Nebraska State Bar Assn. v. Butterfield ....................
The preparation of deeds, mortgages, releases, and
income tax returns is a province of a lawyer and
constitutes the practice of law, whether or not,
under some circumstances, such service might prop-
erly be performed by persons not admitted to the
bar. State ex rel. Nebraska State Bar Assn. v.
Butterfield
Advertising in the public press for income tax work
by a suspended lawyer is violative of Canon 27 of
the Canons of Professional Ethics adopted by the
Supreme Court. State ex rel. Nebraska State Bar
Assn. v. Butterfield
The drafting of a will and the supervision of its
execution constitutes the practice of law since it
requires legal training and skill. State ex rel. Ne-
braska State Bar Assn. v. Butterfield ..................
The drafting of a power of attorney constitutes
the practice of law since the service requires legal
training and skill. State ex rel. Nebraska State
Bar Asgsn. v. Butterfield

The character of the respondent in a disciplinary
proceeding and the question of his reformation as to
his previous unethical conduct are of great impor-
tance in determining whether or not a reinstatement
should be granted. State ex rel. Nebraska State
Bar Assn. v. Butterfield

The burden is upon a suspended lawyer seeking
reinstatement to show his present fitness to again
exercise the privileges and functions of an attor-
ney. State ex re¢l. Nebraska State Bar Assn. v,
Butterfield

Auctions and Auctioneers.
An auctioneer who sells mortgaged property at an

auction at the request of the mortgagor without the
consent or knowledge of the mortgagee converts the
mortgaged property and is liable to the mortgagee
in conversion for damages sustained. State Secur-
ities Co. v. Svoboda

Automobiles.

1.

The driver of an automobile entering an intersec-
tion of two highways is obligated to look for ap-
proaching vehicles and to see those within the
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3.

10.

radius which denotes the limit of danger. Pupkes
v, Wilson
If the driver of an automobile entering an inter-
section looks for approaching vehicles and fails
to see one which is favored over him under the
rules of the road, he is guilty of contributory
negligence sufficient to bar a recovery as a matter
of law. Pupkes v. Wilson
Where the driver of an automobile entering an in-
tersection looks but fails to see an approaching
vehicle not shown to be in a favored position, the
presumption is that the driver of the approaching
vehicle will respect his right-of-way, and the ques-
tion of his contributory negligence in proceeding to
cross the intersection is a jury question. Pupkes
v, Wilson
Basis of family-purpose doctrine in use of auto-
mobile stated. Christensen v. Rogers .....................
Garska v. Harris
The family-purpose doctrine is a departure from
the law of master and servant, principal and agent,
and respondeat superior. It is a development from
these principles based solely on public policy. Chris-
tensen v. Rogers
If the negligent operation of motor vehicles has be-
come such a menace as to require the imposition
of extraordinary remedies, which exceed the scope
of common-law liability, it is a matter for the Leg-
islature and not the courts. Christensen v. Rogers
The initial permission of an owner of a motor ve-
hicle to members of his family to use a family-
purpose car does not include authority to delegate
the driving of the motor vehicle to a third person
not a member of the family. Christensen v. Rogers
Ordinarily the negligence of the driver of an
automobile is not imputed to his guest. Langford
v. Ritz Taxicad Co.
Where the negligence of the driver of an automobile
in which a person is riding as a guest is the sole
proximate cause of a collision in which the guest
is injured, the guest cannot recover from a third
person for such injury. Langford v. Ritz Taxicab
Co.
Where a plaintiff is free from contributory negli-
gence and two or more parties are guilty of negli-
gence in the operation of automobiles causing or
proximately contributing to an accident resulting
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in injury to the plaintiff, one being the host of the
plaintiff and free from liability because of the guest
statute and the other or others not, the one or ones
not being the host may be held liable for the entire
damage. Langford v. Ritz Taxicab Co. ......................
The fact that the plaintiff and the driver of a
motor vehicle are fellow servants of a common
employer and are both acting in the course of their
master’s employment and in furtherance of his busi-
ness does not make them participants in a joint
enterprise, whether the vehicle is owned by the mas-
ter, the fellow-servant driver, or the plaintiff. Hop-
wood v. Voss
The test to be applied as to the family-purpose doc-
trine is not whether the son is an adult or a minor,
but whether he was using the automobile for a pur-
pose for which the parent provided it, with author-
ity, express or implied. Garska v. Harris .................
Although the negligence of the driver of an auto-
mobile will not ordinarily be imputed to a passenger
therein when the passenger has no control over the
automobile or driver, the passenger may not recover
from a third person for injuries suffered in a colli-
sion when the negligence of the driver is the sole
proximate cause of the accident. Pearson v. Schuler
By statute, any person who operates or has in his
actual physical control a motor vehicle upon a
public highway in this state is deemed to have given
his consent to submit to a chemical test of his blood
or urine for the purpose of determining the amount
of alcoholic content in his body fluid. Prucha ov.
Department of Motor Vehicles
By statute, the test is to be administered at the
direction of a law enforcement officer whenever a
person has been arrested for any offense involving
operating a motor vehicle while under the influence
of alcoholic liquor and when the arresting officer
has reasonable grounds to believe that before his
arrest the person was driving -while under the in-
fluence of alcoholic liquor. Prucha v. Department of
Motor Vehicles
By statute, a person arrested or taken into custody
upon the charge of operating a motor vehicle while
under the influence of aleoholic liquor may choose
whether the test for intoxication required shall be

- a chemical test of his blood or urine. Prucha v. De-

partment of Motor Vehicles
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By statute, upon refusal of person arrested to sub-
mit to a blood or urine test to determine whether
he is intoxicated, arresting officer is required to
make a report required by implied consent law.
Prucha v. Department of Motor Vehicles ................
By statute, notice of hearing is required to be
given under implied consent law. Prucha v. De-
partment of Motor Vehicles
By statute, after granting the person an opportunity
to be heard, if it is not shown to the Director of
Motor Vehicles that refusal to submit to chemical
test was reasonable, the director shall summarily
revoke the motor vehicle operator’s license of such
person for a period of 1 year from the date of such
order. Prucha v. Department of Motor Vehicles ...
By statute, if the Director of Motor Vehicles re-
vokes the operator’s license, he shall reduce his
order of revocation to writing, and shall notify the
person in writing of the revocation. Prucha v. De-
partment of Motor Vehicles
By statute, any person who feels himself aggrieved
because of revocation of motor vehicle operator’s
license may appeal therefrom to the district court
for the county where the alleged events occurred
for which he was arrested. Prucha v. Department of
Motor Vehicles
Where a person who refused to submit to a blood
test at the time he was arrested and charged with
driving while under the influence of alcoholic liquor
was not convicted of such charge, subsequent revo-
cation of his driver’s license under another law was
not precluded by such fact. Prucha v. Department
of Motor Vehicles
A license to operate an automobile upon the high-
ways of the state is a privilege and not a property
right. The power given the Director of Motor
Vehicles to suspend such operating privilege is an
administrative and not a judicial function. Prucha
v. Department of Motor Vehicles
A license to operate an automobile is not property,
but a mere privilege, the suspension of which does
not deprive the licensee of his property without due
process of law. Pruchae v. Department of Motor
Vehicles

The essence of the “implied consent law” is that by
driving a motor vehicle on the public highway, the
operator consents to the taking of a chemical test
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to determine the alcoholic content of his body fluid.

By the act of driving his car, he has waived his

constitutional privilege of self-incrimination. Prucha

v. Department of Motor Vehicles 416
26. More than one act of negligence may in combination

amount to gross negligence within the meaning of

the motor vehicle guest statute. Schlines v. Ekberg 510
27. A violation of statutes regulating the use and op-

eration of motor vehicles upon the highways is not

negligence per se, but is evidence of negligence.

Bland v. Fox 662
28. In an action under the automobile guest statute,

a verdict should be directed for defendant only

where the evidence fails to approach the level of

negligence in a very high degree. Smith v. Damato 811

29. No one act can be separated from the whole and
held to be the independent cause of an accident.
Each act is not to be segregated and weighed
separately to determine whether or not it consti-
tuted gross negligence. Smith v. Damato ............ 811

30. The several acts of negligence are to be considered
as a whole. While each of several acts, standing
alone, may not exceed the bounds of ordinary neg-
ligence, yet, taken together, they may establish gross
negligence. In such cases, it is for the jury to
determine whether a defendant is guilty of gross or
ordinary negligence. Smith v. Damato ... 811

Banks and Banking.

1. In general, questions as to jurisdiction and venue
in actions against national banks are dependent
on rules of general application in civil actions and
are not controlled by the character of the bank as
a national corporation. Hills v. Burnett ................. 370

2. So far as civil actions by or against national banks
are concerned, the state and the federal courts have
concurrent jurisdiction, and questions as to state
or federal jurisdiction in any particular case are
governed ordinarily by the same considerations as
govern with respect to any other action. Hills
v. Burnett . 370

8. As regards the venue of actions brought against
national banks, federal statutes are held to be per-
missive rather than mandatory, are applicable to
transitory rather than local actions, and do not
apply to cases wherein a national bank has become
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Bonds.

a joint party as an incident to the enforcement of
an equitable or legal right. Hills v. Burnett .......
A national banking association organized under the
laws of the United States doing business within
this state is a foreign corporation within the con-
templation of the language authorizing service of
process on such a corporation. Robertson v. Burnett
The National Bank Act provides the venue for ac-
tions against a national bank. Robertson v. Burnett
The Supreme Court of this state adopts the major-
ity rule that the National Bank Act does not de-
prive the state courts of jurisdiction of an action
against a national bank located and doing business
in another state, or in a county or city other than
that in which the action is brought. Robertson wv.
Burnett -

The provision of the National Bank Act relates
to transitory actions only, and not to such actions
as are by law local in their character. National
banks are not exempted from the ordinary rules of
law affecting the locality of actions founded on local
things. Robertson v. Burnett

Where a contract with a bonding company for the

Brokers.

1.

Charities.

furnishing of performance and maintenance bonds
provides that extra work shall be covered at the
same rate on the amount paid therefor as on the
original contract price, the premium will be calcu-
lated on such amount, and not on the actual liability
assumed. Maryland Cas. Co. v. Munnelly ...

In general the duties of a real estate broker are
essentially the same as those which an agent owes
to his principal. Gillespie v. State Real Estate Com-
migsion
A real estate broker who fails to disclose to his
principal every material fact in a transaction
which is the subject matter of the agency is guilty
of fraud and bad faith. Gillespie v. State Real
Estate Commission

Property which is owned and used primarily for the

purpose of furnishing low-rent housing is not prop-
erty owned and used exclusively for charitable pur-
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poses within the meaning of the Constitution and

. statutes of Nebraska. County of Douglag v. OEA

Senior Citizens, Inc.

Chattel Mortgages.

1.

Commerce.
1.

A contract of conditional sale is not valid as against
a mortgagee for value and without notice from a
purchaser of the conditional vendee. First State
Bank of Scottsbluff v. Bear
Where the mortgaged property is converted without
the consent or knowledge of the mortgagee, he may
bring conversion without first bringing an action
to recover the mortgaged property or exhausting
his remedies against the mortgagor. State Securities
Co. v. Svoboda

The commerce clause of the Constitution of the
United States of its own force established the essen-
tial immunity of interstate commercial intercourse
from the direct control of the states with respect
to those subjects embraced within the grant which
are of such a nature as to demand that, if regulated
at all, their regulation should be prescribed by a
single authority. United Air Lines, Inc. v. Nebraska
State Railway Commission
As to those subjects which require a general system
or uniformity of regulation, the power of Congress
is exclusive. United Air Lines, Inc. v. Nebraska
State Railway Commission
The line of division between cases where, in the
absence of congressional action, the state is author-
ized to act, and those where state action is pre-
cluded by mere force of the commerce clause of the
Constitution of the United States, is not always
clearly marked. United Air Lines, Inc. v. Nebraska
State Railway Commission

In the absence of congressional legislation, a state
may constitutionally impose taxes and enact in-
spection laws, quarantine laws, and, generally, laws
of internal police, although they may have an in-
cidental effect upon interstate commerce. United
Air Lines, Inc. v. Nebraska State Railway Commis-
gion
The commerce clause of the Constitution of the
United States, of its own force, restrains the states
from imposing direct burdens upon interstate com-
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merce. United Air Lines, Inc. v. Nebraska State
Railway COmMIBSION .eveeereereeennceeemcncnnminsmsosessaen

Constitutional Law.

1.

In this jurisdiction an opportunity to be heard with
right of review upon the question of assessments for
benefits is all that is required to satisfy the due
process provisions of the Constitutions of Nebraska
and the United States. Elliott v. City of Auburn
By the terms of Article VIII, section 1, of the
Constitution, it is provided that taxes shall be
levied by valuation uniformly and proportionately
upon all tangible property and franchises. First
Continental Nat. Bank & Trust Co. v. Davis ...
By the terms of Article VIII, section 1, of the Con-
stitution, taxes uniform as to class may be levied
by valuation upon all other property. First Con-
tinental Nat. Bank & Trust Co. v. Davis .......e.ee.
By the terms of Article VIII, section 2, of the
Constitution, the Legislature is empowered to ex-
empt by law certain specified property. First Con-
tinental Nat. Bank & Trust Co. v. Davig .......c..coe.
There is no provision of the Constitution other than
Article VIII, section 2, exempting property from
taxation, or which permits exemption by the Legis-
lature. First Continental Nat. Bank & Trust Co.
v. Davis
By the terms of Article VIII, section 2, of the Con-
stitution, no property is exempt from taxation ex-
cept as provided in the Constitution. First Con-
tinental Nat. Bank & Trust Co. v. Davis ....................
By statute, the property involved herein is intangi-
ble property on which, under the terms of Article
VIII, section 2, of the Constitution, the tax must
be in uniformity with that levied on the class to
which it belongs. Flirst Continental Nat. Bank &
Trust Co. v. Davis
The Legislature has power to classify intangible
property for the purpose of taxation, but it may
not divide a class and enact different rates of tax-
ation for different segments of the class. First
Continental Nat. Bank & Trust Co. v. Davis ............
The validity and constitutionality of a classification
for the purposes of taxation may not be sustained
unless it rests upon real differences of situation and
circumstances from those applicable to other persons
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and property. First Continental Nat. Bank & Trust
Co. v. Davis
Property may not be exempted from taxation by the
Legislature unless power so to do is found in the
Constitution. First Continental Nat. Bank & Trust
Co. v. Davis
The Constitution provides that the heads of all ex-
ecutive departments shall be appointed by the Gov-
ernor, and may be removed by him. State ex rel.
Beck v. Obbink
Under the Constitution, the Governor is empowered
to remove any officer appointed by him, in the case
of incompetency, neglect of duty, or malfeasance
in office. State ex rel. Beck v. Obbink ...eeeeeeeeee...
Under the Constitution, the supreme executive power
is vested in the Governor. State ex rel. Beck wv.
Obbink
Legislation applicable alone to a portion of the state
is not for that reason forbidden by the Constitution
when there is a reasonable relation between the
objects of the legislation and the area to which it
is applicable. Satterfield v. State ..o
The Constitution governs the disposition of all fines,
penalties, and license money. School Dist. No. 5}
v. Howell
Before a zoning ordinance can be declared uncon-
stitutional, such ordinance must be either an arbi-
trary or an unreasonable pronouncement of the city
council, or it must be without substantial relation to
public health, safety, morals, or general welfare.
Schlientz v. City of North Platte .........ooeneeeeeanne.
By the state Constitution, the powers of govern-
ment are divided into three distinet departments,
the legislative, executive, and judicial, and no per-
son or persons of any of these departments shall
exercise any power properly belonging to either
of the others, except as the Constitution directs or
permits. C. R. T. Corp. v. Board of Equalization
The Legislature may not impose upon the courts
the performance of nonjudicial duties nor delegate
to them legislative power. C. R. T. Corp. v. Board
of Equalization
The Constitution does not bar the right of the
Legislature to confer upon the courts the power to
review the propriety and legality of legislative
action, or of administrative or ministerial action
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20.

21.

22.

23.

Contempt.
1.

taken pursuant to legislative grant of power. C. R.
T. Corp v. Board of Equalization ...
The commerce clause of the Constitution of the
United States of its own force established the essen-
tial immunity of interstate commercial intercourse
from the direct control of the states with respect
to those subjects embraced within the grant which
are of such a nature as to demand that, if regu-
lated at all, their regulation should be prescribed
by a single authority. United Air Lines, Inc. v. Ne-
braska State Railway Commission ..................
The line of division between cases where, in the ab-
sence of congressional action, the state is author-
ized to act, and those where state action is pre-
cluded by mere force of the commerce clause of the
Constitution of the United States, is not always
clearly marked. United Air Lines, Inc. v. Nebraska
State Railway Commission
In the absence of congressional legislation, a state
may constitutionally impose taxes and enact in-
spection laws, quarantine laws, and, generally, laws
of internal police, although they may have an inci-
dental effect upon interstate commerce. United Air
Lines, Inc. v. Nebraske State Railway Commission
The commerce clause of the Constitution of the
United States, of its own force, restrains the states
from imposing direct burdens upon interstate com-
merce. United Air Lines, Inc. v. Nebraska State
Railway Commission

A judicial officer, when required to exercise his

judgment or discretion, is not liable criminally for
any error which he commits, provided he acts in good
faith. A judicial officer who acts fraudulently or
corruptly is responsible by criminal contempt, wheth-
er he acts under the law or without the law. Mec-
Farland v. State
When a judge collaborates with one charged with
crime to secure his release by the issuance of a
void writ of habeas corpus and thereafter cites the
judge of the court having jurisdiction of the crim-
inal proceeding for ecriminal contempt for disre-
garding the void writ, such judge, under proper
evidence, may be punished for criminal contempt.
McFarland v. State
Where the evidence shows that the conduct of a
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judge charged with contempt was calculated to de-
stroy the authority, dignity, and integrity of an-
other court and to obstruct the proceedings and
hinder the administration of justice in such other
court in a matter of which it had jurisdiction, the
rule of judicial immunity may not be invoked in a
contempt proceeding against the offending judge.
McFarland v. State
The test of guilt in such a case is not necessarily
found in the mental processes by which a defendant
attempts to justify his acts. The motive of the de-
fendant and the effect intended are subjects of
judicial scrutiny, and evidence may be sufficient to
refute oral testimony of innocence and the asserted
intention to exercise a legal right. McFarland v.
State

One who undertakes for a consideration to do work
requiring special skill impliedly represents that he
possesses, and will exercise, such reasonable degree
of skill as the nature of the service may require.
If he is to furnish his own tools, implements, or
machinery, there is an implied representation as to
their fitness for the use to which they are to be
put. Rickertsen v. Carskadon
When the terms of an express contract are clear and
unambiguous, they cannot be varied or contradicted
by evidence of custom or usage. This is true

whether the contract is oral or written. Rickertsen .

v. Carskadon

Where there is a conflict as to the terms of the
contract, evidence is admissible to explain the mean-
ing of the words or phrases used. Where the con-
tract is silent as to certain points which may be
inherent in the nature of the contract, such evi-
dence is admissible. Rickertsen v. Carskadon ......

One cannot maintain an action on contract without
a prior substantial compliance on his part, but this
principle must have a reasonable application. If
there is a substantial performance, the action may
be maintained but without prejudice to any show-
ing of damages on the part of the defendant for
the failure to receive full and complete perform-
ance. Rickertsen v. Carskadon
If defendant relies on the nonperformance of the
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10.

11.

12,

13.

14.

16.

contract by the plaintiff, he must allege that fact
in his answer. Rickertsen v. Carskadon ..............
In pleading nonperformance of a contract, the facts
which constitute the breach must be alleged, and the

" breach assigned must conform to the terms of the

contract. Rickertsen v. Carskadon
In a contract action, if the plaintiff has fully per-
formed his contract he is entitled to the contract
price. Rickertsen v. Carskadon
If plaintiff has substantially performed his con-
tract he is entitled to the contract price less any
damage proved by the defendant to be occasioned

by less than full performance. Rickertsen v. Cars-

kadon
In a contract action where the defendant may have
received benefits which cannot be returned, and
defendant contests on the theory that he received
little or no benefit, he is entitled to an instruction
that if such fact is proved the jury should allow
the defendant to rescind the contract and pay only
for the benefit, if any, he received. Rickertsen v.
Carskadon
Substantial performance of a building contract is
defined. Jones v. Elliott ..
Where defects in a building are remediable without
materially injuring or reconstructing any substantial
portion thereof, the damage which the owner is en-

- titled to recover is the expense of making the work

conform to contractual requirements. Jones wv.
Elliott
Where a contractor’s violations of a building con-
tract result in defects which cannot be remedied
without reconstruction of or material injury to a
substantial portion of a building, the measure of
the owner’s damages is the difference between its
value when constructed and what its value would
have been if built according to the contract. Jones
v. Elliott
Rule with respect to usury applied to a building
contract giving a choice as between a cash-payment
plan and a time-payment plan. Jones v. Elliott........
A cardinal principle of construction of written in-
struments is that an interpretation should be made
which will reflect the true intention of the parties.
U. P. Terminal F. C. U. v. Employers M. L. Ins. Co.

Ordinarily in construing a contract, due force will
be given to the grammatical arrangement of the
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17.
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24,
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clauses, unless by so doing it appears that this
would be at variance with the intent of the parties
as indicated by the contract as a whole. U. P. Ter-
minal F. C. U. v. Employers M. L. Ins. Co. ...........
If a clause contained in a written contract would
by grammatical construction have one application,
but from the tenor of the whole instrument it is
manifest that the parties intended it to have a
more extended application, it will be construed ac-
cording to the manifest intention of the parties.
U. P. Terminal F. C. U. v. Employers M. L. Ins. Co.
The power to create a contract by acceptance of
an offer terminates a the time specified in the offer.
Wolf v. Tastee Freez Corp.
While executory and before a breach, the terms
of a written contract may be changed by a sub-
sequent parol agreement; and such subsequent agree-
ment requires no new consideration. Wolf v. Tastee
Freez Corp.
Courts will not permit a party to avoid a contract
into which he has entered on the ground that he
did not attend to its terms, that he did not read
the document which he signed, that he supposed it
was different in its terms, or that it was a mere
form. West v. Wagner
The doctrine that the carelessness or negligence of
a party in signing a writing estops him from after-
wards disputing the contents of such writing is
not applicable in a suit thereon between the original
parties thereto, where the defense is that such writ-
ing, by reason of fraud, does not embrace the
contract actually made. West v. Wegner ..................
A contractor will not be permitted to vary from
prescribed plans and specifications. If work is per-
formed in accordance therewith, he cannot be held
liable as a guarantor that work will be free from
defects. Fuchs v. Parsons Constr. Co. .....ceeeeeeeeneen.
The engagement of a contractor is fulfilled by
compliance with the plans and specifications, and
he remains liable only for defects resulting from
improper workmanship or other fault on his part.
Fuchs v. Parsons Constr. Co.
In the absence of fraud or bad faith, the architect’s
certificate of compliance is ordinarily a defense to
a claim for noncompliance with the plans and
specifications. Fuchs v. Parsons Constr. Co. ............
A contractor who is damaged as the result of delay
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25,

26.

in the performance of the work which is caused by
a breach of the contract by the other party may
recover his damages in the absence of an express
provision in the contract exempting the other party
from liability. Roberts Constr. Co. v. State ...
A provision in the contract for an extension of
time for delay resulting from causes beyond the
control of the contractor is not the exclusive remedy
of the contractor where the delay is the result of a
breach of contract by the other party. Roberts
Constr. Co. v. State
Where damage has occurred and the only uncer-
tainty is the exact amount, it is sufficient if the
record shows data from which the extent of the
injury can be ascertained with reasonable certainty.
Uncertainty as to the exact amount of damage does
not justify a denial of all recovery. Roberts Constr.
Co. v. State

Conversion.

1.

Anyone who aids and assists in the conversion of
property of another is liable therefor though he
acted as agent of another. State Securities Co. v.
Swvoboda
If one sells the chattels of another without author-
ity to do so, the act cannot be made any the less a
conversion by proving that the party acted in good
faith, believing he was the agent of one whom he
regarded as the owner. State Securities Co. v.
Swoboda
Where the mortgaged property is converted without
the consent or knowledge of the mortgagee, he may
bring conversion without first bringing an action
to recover the mortgaged property or exhausting
his remedies against the mortgagor. State Securities
Co. v. Svoboda
In conversion the measure of damages is the value
of the property at the time and place of conver-
sion with interest from the date of conversion.
State Securities Co. v. Svoboda ..............ooeeeeeeenc...

Corporations.

1.

Where a foreign corporation has business trans-
actions in ‘this state with citizens and residents of
the state out of which arise accounts or claims
against the corporation, such accounts or claims
may be enforced in the courts of this state if jur-
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10.

11.
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isdiction can be obtained by legal service of process.
Hills v. Burnett
By statute, provision is made for service of proc-
ess on the Secretary of State of this state when
a foreign corporation is doing business within the
state. Robertson v. Burnett
Statutory definition of foreign corporation is given.
Robertson v. Burnett
A national banking association organized under the
laws of the United States doing business within
this state is a foreign corporation within the con-
templation of the language authorizing service of
process on such a corporation. Robertson v. Burnett
The Legislature gave to public power districts all
the usual powers of a corporation organized for
public purposes. They are intended to permit the
business of the district to be operated in a suc-
cessful and profitable manner. York County Rural
Public Power Dist. v. O’Connor
The reasonableness or unreasonableness of rates
charged or action taken by the board of directors
of a public power district is a proper matter for
judicial examination and review. York County Rural
Public Power Dist. v. O’Connor
There is a presumption that a corporation is domi-
ciled in the state of its incorporation and that its
intangible personal property is taxable in such
state. Peter Kiewit Sons’, Inc. v. County of Douglas
Where a corporation conducts none of its business
in the state of its incorporation and in fact carries
on its business in another state where complete
control and management of its corporate powers and
purposes is exercised, the actual domicile of such
corporation for tax purposes is in the latter state.
Peter Kiewit Sons’, Inc. v. County of Douglas ............
Bank deposits of a corporation kept in a bank out-
side of the state of the corporation’s domicile are
taxable in the state of its domicile unless shown
to be within an exception to the general rule.
Peter Kiewit Song’, Ine. v. County of Douglas ..........
Stock in subsidiary and affiliated foreign corpora-
tions is taxable in the state of the corporation’s
actual domicile although kept in a foreign state
for safekeeping. Peter Kiewit Sons’, Inc. v. County
of Douglas
Bills and accounts receivable owned by the corpora-
tion arising outside of the domiciliary state are
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12,

13.

Costs.

taxable in the state of the corporation’s domicile
unless shown to be within some recognized excep-
tion that makes them nontaxable in that state.
Peter Kiewit Sons’, Inc. v. County of Douglas ........
By the General Corporation Law enacted in 1941,
the Legislature specifically preserved the rights,
privileges, and immunities vested or accrued under
prior statutes, and declared that no suits pending,
no rights of action conferred, and no duties, restric-
tions, liabilities, and penalties imposed or required
under such statutes should be impaired, diminished,
or affected thereby. Wellensiek v. Drainage Dist.
No. 1
By statute a dissolved corporation may be sued in
the corporate name. Wellensiek v. Drainage Dist.
No. 1

The circumstances of each case are to be considered

Counties.
1.

in determining to whom the fees of guardians ad
litem are to be taxed, or from what source they
are to be paid. Considerations of justice and
equity are the controlling factors. Copple v. Bowlin

A county is not an insurer of the safety of the
bridges it constructs and maintains upon highways
for the use of the public. Stevens v. County of Daw-
son
In an action to recover damages from a county
under statute with respect to defective bridges, the
burden is on the plaintiff to establish negligence
on the part of the county. Stevens v. County of
D QWSO ..eeeeeeeeeeeemee e eeenceanece s sanescnbe s s snsssenmnnsnansnanen
In an action to recover damages from a county on
account of injury or death caused by a defective
bridge on a public highway, the plaintiff must prove
by a preponderance of the evidence that the defect
was known or that it existed for such a length of
time that with reasonable diligence it could or should
have been discovered by the county. Stevens wv.
County of Dawson
A county is not liable for negligence on account
of latent defects in a bridge on a public highway
but only for such as are patent and may be ascer-
tained by reasonable inspection. Stevens v. County
of Dawson
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A county is not liable for negligence for injury
or death on account of defects caused by climatic
conditions beyond its control. Stevens v. County
of Dawson

“Discretion,” when applied to a court of justice,
means sound discretion guided by law. It must be
governed by rule, not by humor; it must not be
arbitrary, vague, and fanciful, but legal and regu-
lar. It means that the court in its ruling must be
guided and governed by applicable law. It means
the application of statutes and legal principles to
all the facts of a case. Goebel v. County of Holt ....
A court is without jurisdiction where it attempts
by habeas corpus to interfere with the exercise by
another court of jurisdiction theretofore acquired,
whether such jurisdiction is acquired in another
habeas corpus proceeding or on appeal, or otherwise,
unless the prior jurisdiction has been terminated.
McFarland v. State
A writ of habeas corpus can be granted only by a
court having jurisdiction. The exercise of power
to grant the writ cannot be used to unsettle valid
legal proceedings, or to interfere with the exer-
cise of jurisdiction of other courts. McFarland v.
State
The Legislature may not impose upon the courts
the performance of nonjudicial duties nor delegate
to them legislative power. C. R. T. Corp. v. Board
of Equalization
The Constitution does not bar the right of the Leg-
islature to confer upon the courts the power to re-
view the propriety and legality of legislative action,
or of administrative or ministerial action taken pur-
suant to legislative grant of power. C. R. T. Corp.
v. Board of Equalization
A definition of that which distinguishes a judicial
from a legislative act is that the one is a deter-
mination of what the existing law is in relation to
some existing thing already done or happened, while
the other is a predetermination of what the law
shall be for the regulation of all future cases falling
under its provisions. C. R. T. Corp. v. Board of
Equalization
When a judicial controversy in faet arises, the
courts have the inherent right to intervene, even
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8.

Criminal
1.

10.

without or against the expressed will of the Legis-
lature. C. R. T. Corp. v. Board of Equalization ....
It is competent for the Legislature to provide a
procedure or multiple procedures for the “bringing
of judicial questions before the courts for deter-
mination. C. R. T. Corp. v. Board of Equalization

Law.
A plea of guilty waives all defenses except that
the complaint or information is not sufficient to
charge an offense. Wolff ¥. Stale .oormoerrcrmssrinecmennenne
In a criminal case, a new trial may be granted for
newly discovered evidence which is competent, ma-
terial, and credible, which might have changed the
result of the trial, and which the exercise of due
diligence could not have discovered and produced at
the trial. Wolff v. State
Unless the offense charged would require a pre-
liminary hearing if filed in the county court, a
preliminary hearing is not necessary if a complaint
is filed in the district court as an original action.
Otte v. State
The holding of an accused person for trial in the
district court at the conclusion of a preliminary
examination upon a valid complaint gives that court
jurisdiction until he is discharged by due course
of law. McFarland v. State
The Legislature may properly establish venue for
prosecutions under the brand act in the county of
origin of the cattle or in the counties through
which the cattle pass in leaving the brand area.
Satterfield v. State :
A person charged with the commission of a crime
who has reached the age of accountability is con-
clusively presumed to know the law of the land,
including both common law and statutory law.
Satterfield v. State
Ignorance of the law excuses no one. Satterfield
v. State
Rule as to sufficiency of circumstantial evidence
to sustain a conviction stated. Henn v. State ...
The corpus delicti is the body or substance of the
crime, the fact that a crime has been committed
without regard to the identity of the person com-
mitting it. Henn v. State ..
The corpus delicti may be proved by either direc
or circumstantial evidence. Henn v. State ...
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While a voluntary confession is insufficient, stand-
ing alone, to prove that a crime has been committed,
it is, nevertheless, competent evidence of that fact,
and may, with slight corroborative circumstances,
establish the corpus delicti as well as the defendant’s
guilty participation. Wilson v. Solomon ...............
A preliminary hearing before a magistrate is not
a criminal prosecution or trial within the meaning
of Article I, section 11, of the Constitution of Ne-
braska. Wilson v. Solomon

Where the independent tortious acts of two persons
combine to produce an injury indivisible in its na-
ture, either tortfeasor may be held for the entire
damage, not because he is responsible for the act of
the other, but because his own act is regarded in
law as the cause of the injury. Barry v. Moore ...
Where defects in a building are remediable without
materially injuring or reconstructing any substan-
tial portion thereof, the damage which the owner
is entitled to recover is the expense of making the
work conform to contractual requirements. Jones
v. Elliott
Where a contractor’s violations of a building con-
tract result in defects which cannot be remedied
without reconstruction of or material injury to a
substantial portion of a building, the measure of the
owner’s damages is the difference between its value
when constructed and what its value would have
been if built according to the contract. Jones w.
Elliott

Where waters from different sources combine to
cause damage, it is incumbent upon the plaintiff to
establish either that his damage would have oc-
curred from the waters for which defendant is lia-
able, or to establish the amount of his damage that
has been caused by the waters for which defendant
is liable. Baum v. County of Scotts Bluff ............
Statute relating to liability for breaks, overflow,
and seepage damage applies only to public power
and irrigation distriets. Baum v. County of Scotts
Bluff
A verdict may be set aside as excessive only when
it is so clearly exorbitant as to indicate that it
was the result of passion, prejudice, or mistake, or
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Death.

that the jury disregarded the evidence or controlling
rules of law. Garska v. Harris
Niemeyer v. Forburger
A contractor who is damaged as the result of delay
in the performance of the work which is caused by a
breach of the contract by the other party may re-
cover his damages in the absence of an express pro-
vision in the contract exempting the other party
from liability. Roberts Constr. Co. v. State ............
Where damage has occurred and the only uncertain-
ty is the exact amount, it is sufficient if the record
shows data from which the extent of the injury can
be ascertained with reasonable certainty. Uncer-
tainty as to the exact amount of damage does not
justify a denial of all recovery. Roberts Constr.
Co. v. State

Where in an action for wrongful death the evidence

is sufficient to sustain the verdict of the jury under
the limited liability provisions of the Wrongful
Death Statute, the Supreme Court will not, in
the absence of prejudicial error, interfere with the
verdict and judgment, unless it is shown to be
clearly wrong. Langford v. Ritz Taxicab Co. ........

Declaratory Judgments.

1.

Divorce.

1.

The Uniform Declaratory Judgments Act is appli-
cable where there is a present controversy, all in-
terested persons are made parties, and justiciable
issues are presented. York County Rural Public
Power Dist. v. O’Connor
The Uniform Declaratory Judgments Act is avail-
able to a public power district organized and ex-
isting under the Public Power District Act to secure
a declaration as to the reasonableness of rates or
charges where a controversy has arisen between
the district and its customers. York County Rural
Public Power Dist. v. O’Connor

A

It is impossible to lay down any general rule as
to the degree of corroboration required in a divorce
action, as each case must be decided on its own
facts and circumstances. Scholz v. Scholz
Mislivec v. Mislivec
In an action for divorce, if the evidence is prin-
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cipally oral and is in irreconcilable conflict, the
conclusion of the trial court as to the reliability of
witnesses will be carefully regarded by the Supreme
Court on review. Scholz v. Scholz ....ueecerrenneennene.
Any unjustifiable conduct. by either the husband or
the wife which destroys the legitimate ends and
objects of matrimony constitutes extreme cruelty
as defined in divorce statute. Scholz v. Scholz .....

A divorce from bed and board is defined. Scholz -

v. Scholz
It was not intended that the parties in a limited
divorce would have all of the benefits of an abso-
lute divorce except the legal dissolution of the
marriage. Scholz v. Scholz
While the court has the power to adjust all the re-
spective property interests of the parties in a lim-
jted divorce, it will not be done any further than
necessary to effect a proper separation under the
facts of the particular case. Scholz v. Scholz ...
Condonation is forgiveness for the past upon the
condition that the wrong will not be repeated. Con-
donation is complete if there is a resumption of
marital relations after the breach of marital duty.
Mislivec v. Mislivec
The absence of a plea of condonation does not bar
its consideration and application by the court if
the proof affords a proper basis for it. Mislivec ».
Mislivec
A decree of divorce cannot be made solely on the
declarations, confessions, or admissions of the par-
ties, but the court should, in all cases, require other
satisfactory evidence of the facts alleged in the
petition for that purpose. Mislivec v. Mislivec ...
There is no statute providing for the allowance in
a divorce suit of an attorney’s fee against the wife,
or fixing the amount which the husband is to pay
his own attorneys. Mislivec v. Mislivec .................
A decree of divorce does not become operative until
6 months after its rendition. During such 6-months’
period the bonds of matrimony between the parties
are not dissolved. Copple v. Bowlin ........................
In determining if the 6-months’ waiting period in
a divorce case has elapsed, the rule is to exclude
the first day and include the whole of the last day
in said period. Copple v. Bowlin
Under circumstances stated in opinion, a husband
who waited 20 years to attack a divorce decree was
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14.

16.

16.

17.

Drains.

estopped to assert its invalidity. Attebery v. Atte-
bery
A divorce action is triable de novo in the Supreme
court, Reckling v. Reckling
The division of property and allowance of alimony
in divorce actions are always to be determined by
the facts in each case. Reckling v. Reckling ........
Rule for determination of alimony in divorce case
stated. Reckling v. Reckling
Generally, the allowance of alimony in the form of
an annuity, or requiring the husband to pay a fixed
sum each month during the life of the other party,
or for an indefinite period of time, is not ap-
proved. Reckling v. Reckling

In an action for obstruction of the flow of a drain-
age ditch, the burden of proof is on the landowner
to prove the obstruction, that there was an over-
flow, that the overflow would not have occurred if
it were not for the obstruction, and the extent of
the damage attributable to it. Baum v. County
of Scotts Bluff
One who builds a structure in a drainage ditch is
charged with a duty to provide for the passage of
all waters, ice, and debris which may reasonably
be anticipated to flow or be carried through the
ditch. Baum v. County of Scotts Bluff ...................
By the terms of applicable statute, a corporation
which was created for the purpose of conducting
the affairs of a drainage district had the power
through its board of supervisors to levy and collect
assessments to defray costs necessary to create the
improvement. Wellensiek v. Drainage Dist. No. 1
By the terms of applicable statute a corporation
created for the purpose of conducting the affairs of a
drainage district was made liable for all injuries and
damages caused by the construction of such im-
provements arising by virtue of contract or tort.
Wellensiek v. Drainage Dist. No. 1 oo
The statute under which the defendant corporation
was created does not provide specifically for main-
tenance of action against it after expiration of its
charter, but the general statutes relating to cor-
porations do provide for action after expiration
of a charter or dissolution of a corporation. Wellen-
giek v. Drainage Dist. No. 1
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A corporation created for the purpose of conducting
the affairs of a drainage district is a public cor-
poration and a body politic, politically organized
and engaged in the exercise of political functions.
Wellensiek v. Drainage Dist. No. I ...

If an owner of an easement, by his own act, renders the

use of the easement impossible, or obstructs it in
a manner inconsistent with its further enjoyment,
the easement will be considered as abandoned by
him. Toelle v. Preuss

Election of Remedies.

1.

Elections.
1.

Electricity.
1.

One who has been induced by fraud to part with
title to his property has his remedy either in an
action because of the fraud, or he may rescind the
contract and recover back the property while title
still remains ih the fraudulent vendee, but he can-
not recover it when title has passed to a bona fide
purchaser for value. Guckeen Farmers Elevator
Co. v. South Soo Grain Co.
Before a case can arise for the application of the
principle of election of remedies, there must be two
co-existing remedies and those remedies must be
so inconsistent that a party cannot logically choose
one without renouncing the other. Asher v. Coca
Cola Bottling Co.

The special election authorized by the Reorganiza-
tion of School Districts Aect is governed by the
general election laws and is subject to the contests
provided therein. Arends v. Whitten ........................
The county school district reorganization commit-
tee is the real party in interest in a contest over a
reorganization plan submitted by them, rather than
the legal voters of the districts involved. Arends
v. Whitten
The laws regulating the privilege of absentee vot-
ing should generally receive a strict construction,
for absentee voting is a privilege granted the
elector and not an absolute right. Arends v. Whit-
ten

The Legislature gave to public power districts all
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Equity.

Estoppel.
Ordinarily a municipal corporation cannot be estopped

the usual powers of a corporation organized for
public purposes. They are intended to permit the
business of the district to be operated in a suc-
cessful and profitable manner. York County Rural
Public Power Dist. v. O’Connor

The reasonableness or unreasonableness of rates
charged or action taken by the board of directors
of a public power district is a proper matter for
judicial examination and review. York County
Rural Public Power Dist. v. O’Connor ........ccceeeeeencee.

Rule for trial of equity case de novo in Supreme
Court stated. Beebe v. Reichert
The mere fact that more than one equitable remedy
is sought does not establish that more than one
cause of action is included in a plaintiff’s petition.
Schlientz v. City of North Platte ...eoeoiceaannnnes
The particular nature of the wrong done by defend-
ant may require the application of different rem-
edies for the enforcement of plaintiff’s right. The
rules governing joinder of causes of action do not
preclude plaintiff from presenting in the same plead-
ing distinct and different grounds for recovery upon
a single primary right. Schlientz v. City of
North Platte
Where a court of equity has obtained jurisdiction
of a case for any purpose, it will retain it for all,
and will proceed to a final determination of the case,
adjudicate all matters in issue, and thus avoid
unnecessary litigation. Corn Belt Products Co. v.
Mulling .
An adequate remedy at law means a remedy which
is plain, complete, and as practical and efficient to
the ends of justice and its prompt administration
as the remedy in equity. York County Rural Public
Power Dist. v. O'CONNMOT ...ooeeeeeeeeceereecinnsrmaanranaseanenaneens
The doctrine of laches has no application to the
enforcement by a municipality of its ordinances.
City of Beatrice v. Williams

from enforcing a valid ordinance relating to set-
back lines. City of Beatrice v. Williams ................
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When the terms of an express contract are clear
and unambiguous, they cannot be varied or con-
tradicted by evidence of custom or usage. This is
true whether the contract is oral or written. Rick-
ertsen v. Carskadon
Where there is a conflict as to the terms of the
contract, evidence is admissible to explain the
meaning of the words or phrases used. Where the
contract is silent as to certain points which may
be inherent in the nature of the contract, such
evidence is admissible. Rickertsen v. Carskadon ....
An extrajudicial admission is simply an item of
evidence in the mass of evidence adduced during a
trial, admissible in contradiction and impeachment
of a present claim and other evidence of the party
making the admission. Aye v. Gartner ...
An extrajudicial admission is not ordinarily final
and conclusive upon the party by whom it was made
in the absence of controlling elements of estoppel.
Aye v. Gartner
Where the more favorable evidence relied on by a
party to overcome the effect of his own self-injurious
statement is his own testimony, no distinction is
drawn as compared with the situation where the
curative evidence is from other witnesses. It is
still for the trier of facts to decide the issue upon
all the evidence. Aye v. Gartner ..eeeeene.....
Triers of fact are not compelled to accept as ab-
solute verity every statement of a witness not con-
tradicted by direct evidence. The persuasiveness
of evidence may be destroyed even though uncon-
troverted by direct testimony. Dworak v. City of
Omaha
Evidence not directly contradicted is not necessarily
binding on the triers of fact, and may be given no
weight where it is inherently improbable, unrea-
sonable, self-contradictory, or inconsistent with facts
or circumstances in evidence. Dworak v. City of
Omaha
Triers of fact have the right to test the credibility
of witnesses by their self-interest and to weigh
undisputed parol testimony against facts and ecir-
cumstances in evidence from which a conclusion
may properly be drawn that the parol testimony
is false. Dworak v. City of Omaha ... ...
Negligence must be proved by direct evidence or
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10.

11,

12.

18.

14.

156.

Fines.
1.

by facts from which such negligence can be reason-
ably inferred. In the absence of such proof, neg-
ligence cannot be presumed. Garske v. Harris ...
The privilege against self-incrimination is limited
to the giving of oral testimony. It does not extend
to the use of the defendant’s body as physical or
real evidence. Prucha v. Department of Motor
Vehicles
The admission of evidence under the provisions of
evidence statute referred to in opinion falls within
the area reserved to the sound discretion of the trial
court. The trial court must determine whether the
evidence offered is on the same subject. Its ruling
will not be regarded as erroneous unless there is a
clear abuse of discretion. Spani v. Whitney ...........
If sufficient foundation is laid to show that the
conditions they observed are the same as existed
immediately following an accident, witnesses should
be permitted to testify in regard to what they ob-
served insofar as it is relevant and material to the

issues involved. Spani v. Whitney .eooeeeeenaneens

Direct evidence is evidence which if believed proves
the existence of the fact in issue without any in-
ference or presumption; while circumstantial evi-
dence is evidence which, without going directly
to prove the existence of a fact, gives rise to a
logical inference that such fact does exist. Bland
v, Fox
Admission of facts by a defendant tending to estab-
lish a civil liability is generally considered direct
and not circumstantial evidence. Bland v. Fox ........
General rule as to effect of party calling a witness
stated. Bland v. Fox

Since 1918 there has been no statutory or legally
established formula for the division and- distribu-
tion of funds collected on account of fines, penalities,
and license money where parts of cities, villages,
precinets, or other municipal subdivisions less than
a county are situated in more than one school dis-
trict. School Dist. No. 54 v. Howell .........................
In order to reasonably and equitably comply with
the constitutional mandate it is required that a
division of fines, penalties, and license money shall
be made in proportion to the number of persons of
school age residing in the areas of the school dis-
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Fraud.
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tricts which are within the municipal subdivision
according to the school census taken last before
apportionment of funds. School Dist. No. 54 w.
Howell

In a charge of fraud the facts showing such fraud
must be pleaded, and a mere allegation of fraud is
not sufficient. Elliott v. City of Auburn ...............
The doctrine that the carelessness or negligence of
a party in signing a writing estops him from after-
wards disputing the contents of such writing is not
applicable in a suit thereon between the original
parties thereto, where the defense is that such
writing, by reason of fraud, does not embrace the
contract actually made. West v. Wegner ....................

Fraudulent Conveyances.

The question of whether a transfer of property was

made with intent to defraud creditors is a ques-
tion of fact. First State Bank of Scottsbluff w.
Bear

Guardian and Ward.

1.

The county court has jurisdiction to examine and
judicially ascertain the status of the account of a
guardian. Finn v. Whitten
The district court on appeal has jurisdiction to
examine and judicially ascertain the status of the
account of a guardian. Finn v. Whitten ............
Neither the county court nor the district court on
appeal has judisdiction to render a money judgment
against the guardian and in favor of the guardian-
ship estate in the absence of proceedings involving
finality of accounting at the time of ultimate
finality in the county court. Finn v. Whitten ........
The appointment of a guardian by the county
court is not conclusive as against the parents’ right
to the custody of their children, unless it appears
that they had notice of the proceeding and that
the question of their competency and suitability was
adjudicated. Walker v. Gehring ...,

Habeas Corpus.

1.

The sufficiency of evidence adduced at a prelim-
inary hearing may be raised and tried in habeas
corpus proceedings. McFarland ». State ..............
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2.

Highways.
1.

A court is without jurisdiction where it attempts
by habeas corpus to interfere with the exercise by
another court of jurisdiction theretofore acquired,
whether such jurisdiction is acquired in another
habeas corpus proceeding or on appeal, or other-
wise, unless the prior jurisdiction has been termi-
nated. McFarland v. State
Rhodes v. Sigler
A writ of habeas corpus can be granted only by a
court having jurisdiction. The exercise of power
to grant the writ cannot be used to unsettle valid
legal proceedings, or to interfere with the exer-
cise of jurisdiction of other courts. McFarland v.
State
Habeas corpus may properly be used in custody
cases, and such proceedings are governed by con-
siderations of expediency and equity. Walker v.
Gehring .
A writ of habeas corpus can be granted only by
a court having jurisdiction. The exercise of power
to grant the writ cannot be used to unsettle valid
legal proceedings, or to interfere with the exercise
of jurisdiction of other courts. Rhodes v. Sigler ....
If the proceedings subsequent to conviction are
erroneous, such errors can be reviewed and cor-
rected by proceedings in error in the regular course
of the law, but not by the writ of habeas corpus.
Rhodes v. Sigler
The writ of habeas corpus is not a writ for the
correction of errors, and will not be allowed to be
used for that purpose. Rhodes v. Sigler ...................
The sufficiency of evidence adduced at a preliminary
examination to hold an accused to answer for a
crime may be raised and tried in habeas corpus pro-
ceedings. Wilson ». Solomon
In a habeas corpus proceeding instituted for the
purpose of testing the sufficiency of evidence taken
at a preliminary examination to require a person to
be tried on a criminal charge, the Supreme Court
will not weigh the evidence but will only inquire as
to the existence of evidence to sustain the charge.
Wilson v. Solomon

The driver of an automobile entering an inter-
section of two highways is obligated to look for
approaching vehicles and to see those within the
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radius which denotes the limit of danger. Pupkes
v. Wilson
A spraying machine engaged in spraying an in-
secticide on trees, shrubbery, and grass along the
side of a street is not engaged in work upon the
surface of a highway within the meaning of high-
way statute. Hopwood v. Voss
Phrases used in highway statute relate to the cen-
ter of and right-hand and left-hand sides of the
main-traveled portion of the highway available to
traffic at the time. Spani v. Whitney ...ccoeoeoeeeee...

Homesteads.
A homestead right does not attach to the title or in-

terest of a purchaser under a real estate contract
as against the enforcement of the consideration
provided for in the contract. Corn Belt Products
Co. v. Mullins

Independent Contractor.

1.

Injunction.
1.

Insurance.
1.

The true test of a contractor would seem to be
that he renders the service in the course of an in-
dependent occupation, representing the will of his
employer only as to the result of his work, and
not as to the means by which it is accomplished.
Pearson v. Schuler
The one indispensable element to the character of
an independent contractor is that he must have
contracted to do a specified work and have the
right to control the mode and manner of doing it.
Pearson v. Schuler

Defendants who have a common interest and a
common defense are properly joined in one suit for
injunction. Schlientz v. City of North Platte ........
Where the act sought to be enjoined is threatened
or being performed by more than one person, all
may be joined as defendants. Schlientz v. City of
North Platte

Where an insured, having partial insurance cover-

age, sustains a loss in excess of the amount of .

such coverage, he may properly proceed against
the wrongdoer for the total loss sustained. United
Services Automobile Agsn. v. Hills .........cooooeeeeeeene...
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2.

If in an interpleader proceeding, an insured collects
the damages for which he was compensated by his
insurance carrier, such insurance carrier is en-
titled to assert its right to an equitable subroga-
tion thereto. United Services Automobile Assn. v.
Hills
An insured is entitled to retain a proportionate
share of the expense, including attorney’s fee, in-
curred in making recovery on behalf of insured
and his insurer from a wrongdoer where insurer
fails to make itself a party to and fails to assist in
the prosecution of the action. United Services Auto-
mobile Assn. v. Hills
A policy of insurance should be considered as any
other contract to give effect to the intention of
the parties at the time it was made as expressed
therein. Preferred Risk Mut. Ins. Co. v. Continental
Ins. Co.
The language of a policy of insurance should be
considered not in accordance with what insurer
intended the words to mean, but what a reasonable
person in the position of the insured would have
understood them to mean. Preferred Risk Mut. Ins.
Co. v. Continental Ins. Co.
In giving effect to rules of construction of con-
tracts, it is equally important that the contract
made by the parties shall be enforced, and that a
new contract will not be interpolated by construc-
tion. Preferred Risk Mut. Ins. Co. v. Continental
Ins. Co.
A policy of insurance will be given effect accord-
ing to the ordinary sense of the terms used, and
if they are clear they will be applied according
to their plain and ordinary meaning. Preferred
Risk Mut. Ins. Co. v. Continental Ins. Co. .............
Where an insurance policy by its insuring clause
covers an article, and an exemption clause does
not clearly exclude it, the policy will be held to
cover such article. U. P. Terminal F. C. U. v. Em-
ployers M. L. Ins. Co.
Contracts of insurance, like other contracts, are to
be construed according to the sense and meaning of
the terms which the parties have used, and if they
are clear and unambiguous, their terms are to be
taken and understood in their plain, ordinary,
and popular sense. U. P. Terminal F. C. U. v. Em-~
ployers M. L. Ins. Co.
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11.

12,

13.

14.

15.

16.

Interest.

INDEX [VoL.

In case of ambiguity or uncertainty in an insurance
policy the meaning thereof should be resolved
against the insurer as the one who prepared the
contract. U. P. Terminal F. C. U. v. Employers
M. L. Ins. Co.
In interpretation of an insurance contract it is
not proper to indulge in scholastic subtleties to
make words with certainty of meaning ambiguous
in order to make liable the insurer. U. P. Terminal
F. C. U. v. Employers M. L. Ins. Co ....uueceeeneen.......
Where waiver by denial of liability or coverage
is involved, it is not necessary that the denial be
express or unequivocal. It is sufficient if the facts
and circumstances warrant the inference that lia-
bility was or would be denied. Otteman v. Inter-
state Fire & Cas. Co., Inc.
An insured may not be deprived of his rights by
a narrow and technical construction of formal re-
quisites by which that right is to be made avail-
able. On the contrary, a liberal and reasonable con-
struction should be given. Otteman wv. Interstate
Fire & Cas. Co.
A provision against settlement by insured cannot
be taken advantage of by an insurer where it un-
reasonably delays to take any action after notice
of the claim. Otteman v. Interstate Fire & Cas.
Co., Inec.
An unreasonable delay to process insured’s claim
will amount to a denial of coverage and will con-
stitute a waiver of any policy provisions regarding
defense or settlement of the claim. Otteman v. In-
terstate Fire & Cas. Co., Inc.
Where an insurer waives its right to defend, this
leaves the insured free to defend the action to judg-
ment or, in good faith, to make such settlement as
ordinary and reasonable prudence and caution might
indicate to be advisable. Otteman v. Interstate Fire
& Cas. Co., Inec.

The rate of interest on a debt payable in install-

ments or partial payments is ascertained by ap-
plying the payments first to interest and the bal-
ance to the reduction of principal. Wood v. Com-
monwealth Trailer Sales, Inc.
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Interpleader.
' The right of a stakeholder to interplead and have the

interests of adverse parties in the fund determined
is an equitable proceeding. United Services. Auto-
mobile Assn. v. Hills

Intoxicating Liquors.

1.

Tests to be considered valid under statute relating
to operating a motor vehicle while intoxicated must
be performed according to methods approved by the
Department of Health and by an individual pos-
sessing a valid permit to make the analysis. Otte
v. State
A registered nurse will be authorized to withdraw
blood for a test as provided in statute relating to
operating a motor vehicle while intoxicated only
if she is acting under the direction of a physician.
Otte v. State
For the implied consent of a person to be effective,
as provided by relevant statute, the person must
have been arrested or taken into custody before
the test is given. Otte v. State

A statute providing that a presumption of intoxica-’

tion arises under a determination that the amount
of alcohol in the subject’s body fluid at the time
in question is 0.15 percent or more by weight, as
shown by chemical analysis, is in derogation of the
common law and subject to strict construction.
Otte v. State
Evidence of the drinking of alcoholic liquor by a
guest in an automobile is not of itself evidence of
negligence. Langford v. Ritz Tawicab Co. ...............
By statute, any person who operates or has in his
actual physical control a motor vehicle upon a public
highway in this state is deemed to have given his
consent to submit to a chemical test of his blood or
urine for the purpose of determining the amount
of alcoholic content in his body fluid. Prucha v.
Department of Motor Vehicles
By statute, the test is to be administered at the
direction of a law enforcement officer whenever a
person has been arrested for any offense involving
operating a motor vehicle while under the influ-
ence of alcoholic liquor and when the arresting
officer has reasonable grounds to believe that be-
fore his arrest the person was driving while under
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the influence of alcoholic liquor. Prucha v. Depart-
ment of Motor Vehicles
By statute, a person arrested or taken into custody
upon the charge of operating a motor vehicle while
under the influence of alcoholic liquor may choose
whether the test for intoxication required shall be
a chemical test of his blood or urine. Prucha v.
Department of Motor Vehicles
By statute, upon refusal of person arrested to sub-
mit to a blood or urine test to determine whether
he is intoxicated, arresting officer is required to
make a report required by implied consent law.
Prucha v. Department of Motor Vehicles ..................
By statute, notice of hearing is required to be
given under implied consent law. Prucha v. De-
partment of Motor Vehicles
By statute, after granting the person an oppor-
tunity to be heard, if it is not shown to the Di-
rector of Motor Vehicles that refusal to submit
to chemical test was reasonable, the director shall
summarily revoke the motor vehicle operator’s li-
cense of such person for a period of 1 year from
the date of such order. Prucha v. Department
of Motor Vehicles
By statute, if the Director of Motor Vehicles re-
vokes the operator’s license, he shall reduce his order
of revocation to writing, and shall notify the person
in writing of the revocation. Prucha v. Department
of Motor Vehicles
By statute, any person who feels himself aggrieved
because of revocation of motor vehicle operator’s
license may appeal therefrom to the district court
for the county where the alleged events occurred for
which he was arrested. Prucha v. Department of
Motor Vehicles
Where a person who refused to submit to a blood
test at the time he was arrested and charged with
driving while under the influence of alcoholic liquor
was not convicted of such charge, subsequent revo-
cation of his driver’s license under another law
was not precluded by such fact. Prucha v. Depart-
ment of Motor Vehicles
The essence of the “implied consent law” is that
by driving a motor vehicle on the public highway,
the operator consents to the taking of a chemical
test to determine the alcoholic content of his body
fluid. By the act of driving his car, he has waived
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Judges.

4.

Judgments.
1.

2.

his constitutional privilege of self-incrimination.
Prucha v. Department of Motor Vehicles ....................

A judicial officer, when required to exercise his
judgment or discretion, is not liable criminally for
any error which he commits, provided he acts in
good faith. A judicial officer who acts fraudulently
or corruptly is responsible by criminal contempt,
whether he acts under the law or without the law.
McFarland v. State :
When a judge collaborates with one charged with
crime to secure his release by the issuance of a
void writ of habeas corpus and thereafter cites the
judge of the court having jurisdiction of the crim-
inal proceeding for criminal contempt for disre-
garding the void writ, such judge, under proper
evidence, may be punished for criminal contempt.
McFarland v. State
Where the evidence shows that the conduct of a
judge charged with contempt was calculated to
destroy the authority, dignity, and integrity of an-
other court and to obstruet the proceedings and
hinder the administration of justice in such other
court in a matter of which it had jurisdiction, the
rule of judicial immunity may not be invoked in a
contempt proceeding against the offending judge.
McFarland v. State
The test of guilt in such a case is not necessarily
found in the mental processes by which a defend-
ant attempts to justify his acts. The motive of
the defendant and the effect intended are subjects of
judicial scrutiny, and evidence may be sufficient to
refute oral testimony of innocence and the asserted
intention to exercise a legal right. McFarland v.
State

Collateral attack on judgment is defined. Elliott
v. City of Auburn
It is proper for a court to make an entry nunc
pro tunc in order to correct its records so that
they shall speak the truth. Satterfield v. State ...
Conditions necessary for rendition of summary
judgment stated. Finn v. Whitten ...
In considering a motion for summary judgment the
court should view the evidence in the light most
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favorable to the party against whom it is directed.
Wolf v. Tastee Freez Corp.
Youngs v. Wagner

In considering a motion for summary judgment the
court should view the evidence in the light most

favorable to the party against whom it is directed,
giving to that party the benefit of all favorable
inferences that may be reasonably drawn there-
from. Schlines v. Ekberg
Collett v. Hendrickson
A summary judgment is authorized only when the
moving party is entitled to a judgment as a matter
of law. If there is a genuine issue of fact to be
determined, a summary judgment may not be prop-
erly entered. Wolf v. Tastee Freez Corp. ...............
The court examines the evidence on a motion for
summary judgment, not to decide any issue of fact
presented, but to discover if any real issue of fact
exists. Schlines v. Ekberg
Collett v. Hendrickson
The burden is upon the party moving for summary
judgment to show that no issme of fact exists, and
unless he can conclusively do so the motion must be
overruled. Schlines v. Ekberg
Collett v. Hendrickson
Youngs v. Wagner _
A motion for summary judgment is not a substitute
for a demurrer, a motion to dismiss, or a motion
for judgment on the pleadings. Schlines v. Ekberg
The summary judgment procedure is not intended
to be used as a device to prevent a trial of an
action on the merits, but is available only when no
genuine issue of fact exists. Otteman v. Interstate
Fire & Cuas. Co., Inc.
In considering a motion for summary judgment
the court should view the evidence bearing on the
question of whether or not there is a genuine issue
of material fact in the light most favorable to the
party against whom it is directed. Fay Smith &
Associates, Inc. v. Consumers P. P. Dist. ..............
In order to obtain a summary judgment the movant
must show, first, that there is no genuine issue as
to any material fact in the case and, second, that
he is entitled to a judgment as a matter of law.

.~ Fay Smith & Associates, Inc. v. Consumers P. P.

Dist.
Youngs v. Wagner
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13.

14.

15.

18.

17.

18.

Juries.

Summary judgment is effective and serves a separate
useful purpose only when it can be used to pierce
the allegations of the pleadings and show conclu-
sively that the controlling facts are otherwise than
as alleged. Fay Swmith & Associates, Inc. v. Con-
sumers P. P. Dist.
Youngs v. Wagner
The evidence offered on a motion for summary
judgment is for the purpose of showing that no
issue of fact exists, not to try issues on pleadings,
depositions, and affidavits which constitute only a
part of the evidence available on a trial of the
merits. Fay Smith & Associates, Inc. v.. Consumers
P. P. Dist.
The Summary Judgments Act authorizes summary
judgment where the moving party is entitled to
judgment as a matter of law, where it is clear what
the truth is, and where no genuine issue remains for
trial. County of Douglas v. OEA Senior Citizens,
Ine.
A judgment following the sustaining of a demurrer,
after the party elects to stand on his pleading,
which is based on a technical defect of pleading,
a lack of jurisdiction, misjoinder of parties, or the
like, does not involve the merits of the controversy
and will not support a plea of res judicata.. Fuchs
v, Parsons Constr. CO. .oeeeeeeeeeeeeeececeecenneens
The issue to be tried on a motion for summary
judgment is whether or not there is a genuine issue
as to any material fact, and not how that issue
should be determined. Youngs v. Wagner ..................
A motion for summary judgment serves a specific
limited purpose and is not intended to supplant
other existing procedures. Walkenhorst v. Apolius

Objections to the mode of selecting petit jurors must

be made before the trial to be of any avail. Satter-
field wv. State

Landlord and Tenant.

1.

The lessor may waive the requirement in a lease
of notice by the lessee of renewal at or within a
certain time. Wolf v. Tastee Freez Corp. ...............
Where a lease contains a provision for extension
or renewal on terms specified therein, the lessee
holds for the extended term under the original
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Licenses.
1.
2.
3.
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lease and not under the notice of intention to re-
new, and the statute of frauds does not apply to
the notice. Wolf v. Tastee Freez Corp. ..eeeeeee.

The State Real Estate Commission has power to
revoke or suspend the license of a real estate
broker after proper hearing for violation of any
of the duties imposed on such broker by statute.
Gillespie v. State Real Estate Commission ................
A license to operate an automobile upon the high-
ways of the state is a privilege and not a prop-
erty right. The power given the Director of Motor
Vehicles to suspend such operating privilege is an
administrative and not a judicial function. Prucha
v. Department of Motor Vehicles
A license to operate an automobile is not property,
but a mere privilege, the suspension of which does
not deprive the licensee of his property without due
process of law. Pruche v. Department of Motor
Vehicles

Limitations of Actions.
1.

Marriage.

A

A petition showing on its face that the cause of
action stated therein is barred by the statute of
limitations is subject to general demurrer. Bame
v. Lipsett, Inc.
To establish title by adverse possession, a party
must prove by a preponderance of the evidence that
he has been in actual, continuous, notorious, and
adverse possession of the property under claim of
ownership during the full period required by the
statute. Dartmouth College v. Rose .........eoue.......
The statutory period for the establishment of title
to real estate by adverse possession is 10 years.
Dartmouth College v. Rose

marriage contract between a man and a woman,
one of whom is married, is contrary to public policy,
illegal, and void. Copple v. Bowlin .........coouoeeeeee......

Master and Servant.
1.

The fact that the plaintiff and the driver of a
motor vehicle are fellow servants of a common
employer and are both acting in the course of their
master’s employment and in furtherance of his
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Mortgages.

business does not make them participants in a
joint enterprise, whether the vehicle is owned by
the master, the fellow-servant driver, or the plain-
tiff. Hopwood v. Voss
The true test of a contractor would seem to be,
that he renders the service in the course of an
independent occupation, representing the will of his
employer only as to the result of his work, and not
as to the means by which it is accomplished. Pear-
son v. Schuler
The one indispensable element to the character of
an independent contractor is that he must have con-
tracted to do a specified work and have the right
to control the mode and manner of doing it. Pear-
son v. Schuler
Liability of master for acts of a servant stated.
Niemeyer v. Forburger

The mere fact that with the proceeds of a later mort-

gage a prior one was paid affords no ground for
subrogating the junior mortgagee to the rights of
the former mortgagee upon it being discovered that
a lien has arisen intermediate between the two
mortgages. Rapp v. Rapp

Motor Carriers.

1.

The Motor Carrier Act does not condemn competi-
tion but does condemn unfair or destructive competi-
tive practices. Denver Chicago Transp. Co., Ine. v.
Poulson
Controlling questions to be determined in issuance
of certificate of public convenience and necessity
stated. Denver Chicago Transp. Co., Inc. v. Poulson

Municipal Corporations.

1.

Governing body of any city of the second class has
power to levy special assessment to pay cost of
paving. Elliott v. City of Auburn
By statute, upon petition of abutting property
owners, city council of city of second class may
create a paving district and levy special assess-
ments. Elliott v. City of AUDUTT ooeeeemeeeecceeeneee
By statute, the sufficiency of the petitions as to
ownership of the property in a paving district is to
be determined by the record in the office of the
county clerk or register of deeds at the time of the

943

204

353

363

876

68

862

862



944

7.

10.

11.

12,

INDEX [Vor. 172

adoption of the paving ordinance. Elliott v. City of
Auburn
Article VII-A of the home rule charter of the city
of Omaha, added to such charter in 1942, by vote of
the electorate, did not repeal Article VI, section 2,
of such charter. Belitz v. City of Omaha ...
Under Article VI, section 2, of the home rule charter
of the city of Omaha, all rights to a fireman’s pen-
sion are fixed at the date of his retirement, and his
wife would be entitled to a pension upon his death in
accordance with the charter provision as it then
existed. Belitz v. City of Omaha@ oo
A petition for damages alleged to have been caused
by the negligent construction of a curb by a city
of the metropolitan class is subject to demurrer
if it fails to allege that the notice required by
statute was filed within the time required. Knapp
v. City of Omaha
The purpose of the notice required by statute is to
permit the city to make an investigation of the
alleged occurrence while it is still fresh. Knapp
v. City of Omaha
A city is a political subdivision of the state created
as a convenient agency for the exercise of such
governmental powers of the state as may be entrusted
to it by constitutional provision or legislative act.
Schlientz v. City of North Platte ...,
In determining the validity of a city ordinance regu-
larly passed in the exercise of police power, the
court will presume that the city council acted with
full knowledge of the conditions relating to the sub-
ject of municipal legislation. Schlientz v. City of
North Platte
To overturn a city ordinance on the ground that it
is unreasonable and arbitrary or that it invades
private rights, the evidence of such facts should
be clear and satisfactory. Schlientz v. City of North
Platte
In the exercise of police power delegated by the
state Legislature to a city, the municipal legislature,
within constitutional limits, is the sole judge as to
what laws should be enacted for the welfare of the
people, and as to when and how such police power
should be exercised. Schlientz v. City of North
Platte

What is the public good as it relates to zoning
ordinances is primarily a matter lying within the
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13.
14.
15.

16.

17.

18.

19.

20.

21,

22,

discretion and determination of the municipal body
and unless an abuse of this discretion has been
clearly shown, it is not the province of the courts
to interfere. Schlientz v. City of North Platte ........
The Legislature may expressly or by implication
grant to municipal corporations the right to exer-
cise police power beyond and within a preseribed
distance of the municipal limits. Schlientz v. City
of North Platte
The word “street” is a generic term and embraces
the entire width of the public way as delineated or
described on the plat. It embraces everything from
property line to property line. Acton v. Wymore
School Dist. No. 114
A sidewalk in the public way is a part of the street.
Acton v. Wymore School Dist. No. 114 .eeeeeeeneeee.
When used as a measurement of distance, and
nothing appears to the contrary, the commonly ac-
cepted meaning of a block is 300 feet. Bland v. Fox
By the terms of applicable statute, a corporation
which was created for the purpose of conducting
the affairs of a drainage district had the power
through its board of supervisors to levy and collect
assessments to defray costs necessary to create the
improvement. Wellensiek v. Drainage Dist. No. 1 ...
By the terms of applicable statute a corporation
created for the purpose of conducting the affairs of
a drainage district was made liable for all injuries
and damages caused by the construction of such im-
provements arising by virtue of contract or tort.
Wellensick v. Drainage Dist. No. 1 ooeeocioiceienne
The statute under which drainage corporation was
created did not provide specifically for mainte-
nance of action against it after expiration of its
charter, but the general statutes relating to corpo-
rations do provide for action after expiration of a
charter or dissolution of a corporation. Wellen-
siek v. Drainage Dist. No. 1
A corporation created for the purpose of conduct-
ing the affairs of a drainage district is a public
corporation and a body politie, politically organized
and engaged in the exercise of political functions.
Wellensiek v. Drainage Dist. No. I ooocoiiniocaccacens
A public corporation which is a body politic has
power to satisfy its obligations after lapse of its
charter. Wellensiek v. Drainage Dist. No. 1 ..........
After the expiration of the charter or the dissolution
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27,
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of a public corporation which is a body politic, a
residuary power remains in it which the courts may
compel it to exercise in the performance of the
duties imposed upon it by statute. Wellensiek w.
Drainage Dist. No. 1
Reasonable setback lines may be adopted by ordi-
nance of a city. City of Beatrice v. Williams ............
Ordinances have the same force and effect within
the corporate limits of a municipality as do laws
passed by the Legislature. City of Beatrice wv.
Williams
The construction and effect of a building permit
are determined by its terms and by the ordinance
and law under which it is issued. Statutory pro-
visions and ordinances limiting what may be author-
ized by permit become part of the permit as effectu-
ally as if written into it. City of Beatrice v.
Williams
The doctrine of laches has no application to the
enforcement by a municipality of its ordinances.
City of Beatrice v. Williams
Ordinarily a municipal corporation ecannot be
estopped from enforcing a valid ordinance relating
to setback lines. City of Beatrice v. Williams ........
The term ‘“street” is not confined to that portion
of the public way which is devoted to vehicular
traffic; it embraces everything from property line
to property line. City of Beatrice v. Williams ...

Negligence.

1

If the driver of an automobile entering an inter-
section looks for approaching vehicles and fails to
see one which is favored over him under the rules
of the road, he is guilty of contributory negligence
sufficient to bar a recovery as a matter of law.
Pupkes v. Wilson
Where the driver of an automobile entering an in-
tersection looks but fails to see an approaching
vehicle not shown to be in a favored position, the
presumption is that the driver of the approaching
vehicle will respect his right-of-way, and the ques-
tion of his contributory negligence in proceeding
to cross the intersection is a jury question. Pupkes
v. Wilson
Under the family-purpose doctrine the head of a
family, who maintains a motor vehicle for the gen-
eral use, pleasure, and convenience of the family,
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10.

11,

12.

is liable for the negligence of a member of the
family having general authority to drive it while the
vehicle is so used. Christensen v. Rogers ...
The family-purpose doctrine is a departure from
the law of master and servant, principal and agent,
and respondeat superior. It is a development from
these principles based solely on public policy. Chris-
tensen v. Rogers
If the negligent operation of motor vehicles has
become such a menace as to require the imposition
of extraordinary remedies, which exceed the scope
of common-law liability, it is a matter for the
Legislature and not the courts. Christensen v.
Rogers
The initial permission of an owner of a motor
vehicle to members of his family to use a family-
purpose car does not include authority to delegate
the driving of the motor vehicle to a third persen
not 2 member of the family. Christensen v. Rogers
Evidence of the drinking of alcoholic liquor by a
guest in an automobile is not of itself evidence of
negligence. Langford v. Ritz Taxicab Co. .coeoeeecenneen
Ordinarily the negligence of the driver of an auto-
mobile is not imputed to his guest. Langford v.
Ritz Taxicab Co.
Where the negligence of the driver of an automo-
bile in which a person is riding as a guest is the
sole proximate cause of a collision in which the
guest is injured, the guest cannot recover from a
third person for such injury. Langford v. Ritz
Taxicab Co.
Where a plaintiff is free from contributory negli-
gence and two or more parties are guilty of negli-
gence in the operation of automobiles causing or
proximately contributing to an accident resulting in
injury to the plaintiff, one being the host of the
plaintiff and free from liability because of the
guest statute and the other or others not, the one
or ones not being the host may be held liable for
the entire damage. Langford v. Ritz Taxicab Co.
When contributory negligence is pleaded as a de-
fense, and there is no competent evidence to sup-
port it, it is improper to submit to the jury issues
involving contributory negligence and comparative
negligence. Langford v. Ritz Taxicab Co. ....u...e..
Negligence in the conduct of another will not be
imputed to a party if he neither authorized such
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conduct, nor participated therein, nor had the right
or power to control it. Hopwood v. Vosg ..cooeen.........
Where contributory negligence is pleaded as a de-
fense, and there is no competent evidence to sup-
port it, it is prejudicial error to submit to the
jury issues involving contributory and comparative
negligence. Hopwood v. Voss
An act of God is defined. Baum wv. County of
Scotts Bluff .
Negligence must be proved by direct evidence or
by facts from which such negligence can be reason-
ably inferred. In the absence of such proof, neg-
ligence cannot be presumed. Garska v. Harris ...
Contributory negligence is an affirmative defense,
the burden of proving which is on the party plead-
ing it. Garska v. Harris
Although the negligence of the driver of an auto-
mobile will not ordinarily be imputed to a passen-
ger therein when the passenger has no control over
the automobile or driver, the passenger may not
recover from a third person for injuries suffered in
a collision when the negligence of the driver is the
sole proximate cause of the accident. Pearson v.
Schuler :
There is no fixed rule for the ascertainment of
what is gross negligence, but whether or not gross
negligence exists must be determined from the facts
and circumstances in each case. Schlines v. Ekberg
More than one act of negligence may in combination
amount to gross negligence within the meaning of
the motor vehicle guest statute. Schlines v. Ekberg
In an action to recover damages from a county
under statute with respect to defective bridges,
the burden is on the plaintiff to establish negli-
gence on the part of the county. Stevens v. County
of Dawson
In an action to recover damages from a county on
account of injury or death caused by a defective
bridge on a public highway, the plaintiff must prove
by a preponderance of the evidence that the defect
was known or that it existed for such a length of
time that with reasonable diligence it could or
should have been discovered by the county. Stevens
v. County of Dawson

A county is not liable for negligence on account of
latent defects in a bridge on a public highway
but only for such as are patent and may be ascer-
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23.
24.

25.

26.

21.
28.

29.

30.

31.

tained by reasonable inspection. Stevens v. County
of Dawson
A county is not liable for negligence for injury
or death on account of defects caused by climatic
conditions beyond its control. Stevens wv. Counly
of Dawson
An invitee seeking to recover damages on account
of a fall on the premises of an inviter, in order to
recover, is required to furnish proof of actionable
negligence and of proximate cause. Hutsell v. Edens
The fact alone that an invitee falls upon the
stairway of an inviter does not raise a presumption
of negligence on the part of the. inviter, and in such
instance the doctrine of res ipsa loguitur does not
apply. . Hutsell v. Edens
In an action in which the comparative negligence
rule has application where the evidence shows beyond

.reasonable dispute that the plaintiff’s negligence

was more than slight in comparison with that of the
defendant, the action should be dismissed or a ver-
dict directed. Buick v. Stoehr
A violation of statutes regulating the use and
operation. of motor vehicles upon the highways, is
not negligence per se, but is ‘evidence of mnegli-
gence. Bland v. Fox
The burden of proof is on the plaintiff to show
that there was a negligent act or omission by the
defendant and that it was the proximate cause of
plaintiff’s injury. Edmunds v. Ripley ................. -
Negligence is the doing of something which ‘an
ordinarily prudent person would not have done under
the same or similar circumstances, or the failure
to do something which an ordinarily prudent person
would have done under the same or similar circum-
stances. Edmunds v. Ripley
Niemeyer v. Forbm'yer

Contributory negligence is conduct for which plam-
tiff is responsible, amounting to a breach of the
duty which the law imposes upon persons to pro-
tect themselves from ‘injury, and which, concurring
and cooperating with actionable negligence for which
defendant is responsible, contributes to the injury

.. complained . of as a proximate.cause. Edmunds v.

Ripley
Swanson v. Murray
Proximate cause is that cause which in a natural
and continuous sequence, unbroken by an efficient
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intervening cause, produces the injury, and without
which the injury would not have occurred. Ed-
munds v. Ripley
A recovery cannot be had for acts of negligence
not alleged in the petition. The rule is that
allegata and probata must agree. Edmunds v. Ripley
In an action under the automobile guest statute,
a verdiet should be directed for defendant only
where the evidence fails to approach the level of
negligence in a very high degree. Smith v. Damato
No one act can be separated from the whole and
held to be the independent cause of an accident.
Each act is not to be segregated and weighed sepa-
rately to determine whether or not it constituted
gross negligence. Smith v. Damato ............ccne.n..ee.
The several acts of negligence are to be considered
as a whole. While each of several acts, standing
alone, may not exceed the bounds of ordinary negli-
gence, yet, taken together, they may establish gross
negligence. In such cases, it is for the jury to
determine whether a defendant is guilty of gross
negligence or ordinary negligence. Smith v. Damato
In an action under the automobile guest statute, a
verdict should not be directed nor a cause of action
dismissed unless a court can definitely determine
that the evidence of defendant’s negligence, when
taken as a whole, fails to reach the degree of negli-
gence that is considered gross. Smith v. Damato
Doctrine of res ipsa loquitur stated. Swanson .
Murray
In a case presented under the res ipsa loquitur
doctrine the burden of proof upon the issue of neg-
ligence does not shift during the progress of the
trial, but rests throughout upon the party alleging
negligence. Swanson v. Murray
When a drink intended for human consumption is
marketed in sealed containers, and such drink
causes injury to a consumer, it is not necessary
in a personal injury action to show that the con-
tainer was within the physical control of a manu-
facturer in order to hold a manufacturer under the
res ipso loquitur doctrine. Asher v». Coca Cola
Bottling Co.
A consumer can recover either on the theory of
negligence or implied warranty from a manufacturer
for injuries resulting from the presence of a dele-
terious substance in a produet manufactured and
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41.

42,

43.

44,

45,

New Trial.
In

Notice.

sold for human consumption where it is shown
that the deleterious substance was present when
the product left the manufacturer’s control. Asher
v. Coca Cola Bottling Co.
Ordinary care is that amount or degree of care
which common prudence and a proper regard for
one’s own safety and the safety of others would re-
quire under the circumstances shown in the evi-
dence. Niemeyer v. Forburger
Invitees are those who are expressly or by implica-
tion invited to come upon the premises of another.
Niemeyer v. Forburger
The duty of the owner toward an invitee is to
exercise reasonable care to keep the premises in a
safe condition. Niemeyer v. Forburger ....cc..coeeeeeeee.
The possessor of land is subject to liability for
bodily harm caused to a business invitee by a
natural or artificial condition thereon if he knows,
or by exercise of reasonable care could discover, the
condition which, if known to him, he should realize
as involving an unreasonable risk. Niemeyer v.
Forburger
Liability of master for acts of a servant stated.
Niemeyer v. Forburger

a criminal case, a new trial may be granted for
newly discovered evidence which is competent, ma-
terial, and credible, which might have changed the
result of the trial, and which the exercise of due
diligence could not have discovered and produced at
the trial. Wolff v. State

Under a provision specifically designating the time

Officers.
1.

within which notice must be given, time is of the
essence, and such provision is to be strictly con-
strued. Wolf v. Tastee Freez Corp. ..cooeccccmemrnnrnnnnn.

The Constitution provides that the heads of all
executive departments shall be appointed by the
Governor, and may be removed by him. State ex
rel. Beck v. Obbink
Under the Constitution, the Governor is empowered
to remove any officer appointed by him, in the case
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of incompetency, neglect of duty, or malifeasance
in office. State ex rel. Beck v. Obbink ................c.......
Under the Constitution, the supreme executive power
is vested in the Governor. State ex .rel. Beck w.
Obbink
By statute, the Department of Aeronautics is de-
fined and provision is made for a Director of
Aeronautics. State ex rel. Beck v. Obbink ................
In an instance where the term of an office is fixed
by law the Governor may dismiss such officer only
for incompetency, neglect of duty, or malfeasance,
based upon specific charges, after hearing or oppor-
tunity for hearing. State ex rel. Beck v. Obbink ...
In the case of an office which has no fixed term the
Governor may dismiss an officer without cause and
without notice, hearing, or opportunity for hearing.
State ex rel. Beck v. Obbink

Parent and Child.

1.

2,

Basis of family-purpose doctrine in use of automo-
bile stated. Garske v. Harris
Where a son resides with his father he does not
cease to be a member of the family merely by rea-
son of the fact that he has arrived at his majority.
Garska v. Harris
The test to be applied as to the family-purpose
doctrine is not whether the son is an adult or a
minor, but whether he was using the automobile
for a purpose for which the parent provided it,
with authority, express or implied. Garska v. Harris
The appointment of a guardian by a county court
is not conclusive as against the parents’ right to
the custody of their children, unless it appears
that they had notice of the proceeding and that the
question of their competency and suitability was
adjudicated. Walker v. Gehring
The habitation or residence of a minor child is
by operation of law determined and fixed by that of
the parents unless the parents have voluntarily
surrendered such right. Walker v. Gehring ...........
The statute declares, and nature demands, that the
right to custody of children be in the parents, un-
less the parents are unfit to perform the duties
imposed by the relation of parent and child or
have in some manner forfeited that right. Walker
v. Gehring

-Habeas corpus may properly be used in custody
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Parties.

Payment.
1.

Penalties.
1.

Pensions.
1.

cases, and such proceedings are governed by con-
siderations of expediency and equity. Walker v.
Gehring

Defendants who have a common interest and a com-
mon defense are properly joined in one suit for
injunction. Schlientz v. City of North Platte .......
Where the act sought to be enjoined is threatened
or being performed by more than one person, all
may be joined as defendants. Schlientz v. City of
North Platte

In a proceeding to recover for services rendered,
plaintiff is not required to show nonpayment there-
for since payment is an affirmative defense. Han-
cock v. Parks
Payments made or credits given under a mistake of
fact may be rescinded. Corn Belt Products Co.
v. Mullins

The Constitution governs the disposition of all
fines, penalties, and license money. School Dist No.
54 v. Howell
Since 1913 there has been no statutory or legally
established formula for the division and distribu-
tion of funds collected on account of fines, penalties,
and license money where parts of cities, villages, pre-
cincts, or other municipal subdivisions less than
a county are situated in more than one school dis-
trict. School Dist. No. 54 v. Howell ..........cneeenne
In order to reasonably and equitably comply with
the constitutional mandate it is required that a divi-
sion of fines, penalties, and license money shall be
made in proportion to the number of persons of
school age residing in the areas of the school dis-
tricts which are within the municipal subdivision
according to the school census taken last before ap-
portionment of funds. School Dist. No. 54 v. Howell

Article VII-A of the home rule charter of the city
of Omaha, added to such charter in 1942, by vote
of the electorate, did not repeal Article VI, section
2, of such charter. Belitz v. City of Omaha ..............
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The purpose of pension laws is beneficial. Statutes
of that character should be liberally construed in
favor of those intended to be benefited. Belitz v.
City of Omaha
Under Article VI, section 2, of the home rule
charter of the city of Omaha, all rights to a fire-
man’s pension are fixed at the date of his retire-
ment, and his wife would be entitled to a pension
upon his death in accordance with the charter pro-
vision as it then existed. Belitz v. City of Omaha

A general demurrer admits all allegations of fact
in the pleading to which it is addressed, which are
issuable, relevant, material, and well pleaded; but
does not admit the pleader’s conclusions of law or
fact. Elliott v. City of Auburn ..oocooooeeeeenen.
State ex rel. Beck v. Obbink
Prucha v. Department of Motor Vehicles ................
First Nat. Bank v. Morgan
In passing on a demurrer to a petition, the court
will consider an exhibit attached thereto and made
a part thereof. Elliott v. City of Auburn ...............
Prucha v. Department of Motor Vehicles ..................
If defendant relies on the nonperformance of the
contract by the plaintiff, he must allege that fact
in his answer. Rickertsen v. Carskadon ...................
In pleading nonperformance of a contract, the facts
which constitute the breach must be alleged, and
the breach assigned must conform to the terms of
the contract. Rickertsen v. Carskadon ...
A petition for damages alleged to have been caused
by the negligent construction of a curb by a city
of the metropolitan class is subject to demurrer if
it fails to allege that the notice required by statute
was filed within the time required. Knapp v. City
of Omaha
A party may at any and all times invoke the lan-
guage of his opponent’s pleading, on which the case
is being tried, on a particular issue, as rendering
certain facts indisputable; and in doing this he is
neither required nor allowed to offer such pleading
in evidence in the ordinary manner. Aye v. Gartner
A demurrer to an answer searches the entire record
and is applicable to the first pleading found to be
defective. State ex rel. Beck v. Obbink ....oc.._........
Contributory negligence is an affirmative defense,
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10.

11,

12,

13.

14,

15.

the burden of proving which is on the party plead-
ing it. Garska v. Harris
The mere fact that more than one equitable remedy
is sought does not establish that more than one
cause of action is included in a plaintifi’s petition.
Schlientz v. City of North Platte
The particular nature of the wrong done by defend-
ant may require the application of different remedies
for the enforcement of plaintiff’s right. The rules
governing joinder of causes of action do not pre-
clude plaintiff from presenting in the same plead-
ing distinet and different grounds for recovery upon
a single primary right. Schlientz v. City of North
Platte
A petition which sets out the facts is sufficient and
it is unnecessary to plead the legal conclusions to
be drawn therefrom. State Securities Co. v. Svoboda

A petition showing on its face that the cause of

action stated therein is barred by the statute of
limitations is subject to general demurrer. Baum v.
Lipsett, Inc.
What a pleading may be denominated is not neces-
sarily controlling. The character of a pleading is
determined by its contents. Walkenhorst v. Apolius
The law of amendments should be liberally con-
strued. Walkenhorst v. Apolius
Neither statute nor any rule of court called to our
attention requires a party seeking to amend a plead-
ing to do so in any particular form or manner nor
to support his application therefor by affidavit, if
the record discloses that the trial court was in some
appropriate manner informed of the nature and pur-
pose of the proposed amendment. Walkenhorst
v. Apolius :

Principal and Agent.

1.

In general the duties of a real estate broker are
essentially the same as those which an agent owes
to his principal. Gillespie v. State Real Estate
Co ission

A real estate broker who fails to disclose to his
principal every material fact in a transaction which
is the subject matter of the agency is guilty of
fraud and bad faith. Gillespie v. State Real Estate
Commigsion
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Where a foreign corporation has business trans-
actions in this state with citizens and residents of
the state out of which arise accounts or claims
against the corporation, such accounts or claims may
be enforced in the courts of this state if jurisdiction
can be obtained by legal service of process. Hills
v. Burnett
By statute, provision is made for service of pro-
cess on the Secretary of State of this state when
a foreign corporation is doing business within the
state. Robertson v. Burnett
Statutory definition of foreign corporation is given.
Robertson v. Burnett

Public Service Commissions.

1.

An order of the railway commission which fails to
make findings of ultimate facts is irregular and
will be set aside upon appeal. Basin Truck Co. v. All
Class I Rail Carriers
The power of the railway commission over public
power companies in the construction of their elec-
tric transmission lines carrying a voltage of 700
volts or more is limited by statute. Consumers P.
P. Dist. v. Twin Valleys P. P. Digt. ...
The proviso contained in statutory provision regu-
lating construction of electric transmission lines,
that the railway commission shall take into con-
sideration the fact of the prior occupancy of the
senior company, is not a delegation of general regu-
lation and control of public power companies to
the railway commission. Consumers P. P. Dist. ».
Twin Valleys P. P. Dist.
By statute, the railway commission, in considering
an application, route map, and specifications for a
proposed electric transmission line, will require a
construction of the line that will protect the safety,
operation, and efficiency of transmission, telephone,
and telegraph lines already in the area. Consumers
P. P. Dist. v. Twin Valleys P. P. Dist. ...
Where an application is made by a railroad com-
pany to discontinue an existing service operating
at a loss, the primary question to be determined
is the public need therefor. Chicago, B. & Q. R.R.
Co. v. Drayton
It is the duty of a carrier to seek the aid of regu-
latory agencies to permit the elimination of those
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10.

11.

12,

13.

services and facilities that are no longer needed
or used by the public to any substantial extent.
Chicago, B. & Q. R.R. Co. v. Drayton .................
The matter of time necessary to devote to the per-
formance of duties by station agents, whose agencies
are sought to be combined, is a matter of importance
in determining whether or not the railway commis-
sion acted arbitrarily and unreasonably in denying
a railroad’s application for permission to combine
such agencies. Chicago, B. & Q. R.R. Co. v. Drayton
Unless public necessity requires, the discretion of
a railroad company in establishing a dual agency
should not be interfered with by the railway com-
mission, and where the undisputed evidence shows
that the essential needs of a community can be
served as a part of a dual agency, an order deny-
ing an application for the establishment of such an
agency is arbitrary and unreasonable. Chicago,
B. & Q. R.R. Co. v. Drayton
When the service sought to be discontinued or
modified is one of convenience rather than neces-
sity, the question of expense to the company, the
volume of business done, the community need, the
revenue return, and the relative benefit to the
public are factors that cannot be disregarded.
Chicago, B. & Q. R.R. Co. v. Drayton _.....................
The time for appeal from an order of the railway
commission runs from the date that the parties are
notified of the order. Denver Chicago Transp. Co.,
Ime. v. Poulson
On an appeal to the Supreme Court from an order
of the railway commission in proceedings upon an
application for a certificate of public convenience
and necessity, the only questions to be determined
are whether the commission acted within the scope
of its authority and whether the order complained
of is reasonable and not arbitrary. Denver Chicago
Transp. Co., Inc. v. Poulson
The primary object of the regulation of public
utilities by the railway commission is not to estab-
lish a monopoly or to guarantee the security of
investment in public service corporations, but, first
and at all times, to serve the interests of the public.
Denver Chicago Transp. Co., Inc. v. Poulson ..........
Controlling questions to be determined in issuance
of certificate of public convenience and necessity
stated. Denver Chicago Transp. Co., Inc. v. Poulson
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Public Utilities.
The primary object of the regulation of public utilities
by the railway commission is not to establish a mon-
opoly or to guarantee the security of investment in
public service corporations, but, first and at all
times, to serve the interests of the public. Denver
Chicago Transp. Co., Inc. v. PoulSon ..o, 862

Quantum Meruit.

1. An action based on quantum meruit for labor and
materials furnished is grounded upon an implied
promise to pay the reasonable value thereof. Han-
cock v. Parks 442

2. Since there is no specific standard by which rea-
sonable value of labor and materials furnished may
be proved, prima facie proof thereof is made where
a reasonable inference of such value flows from the
evidence adduced. Hancock v. Parks .........o...... 442

Railroads.
1. Where an application is made by a railroad company
to discontinue an existing service operating at a loss,
the primary question to be determined is the public
need therefor. Chicago, B. & Q. R.R. Co. v. Drayton 821
2. It is the duty of a carrier to seek the aid of regula-
tory agencies to permit the elimination of those
services and facilities that are no longer needed or
used by the public to any substantial extent. Chi-
cago, B. & Q. R.R. Co. v. Drayton ......eeeeoeueceeeeaenn 321
3. The matter of time necessary to devote to the per-
formance of duties by station agents, whose agencies
are sought to be combined, is a matter of importance
in determining whether or not the railway commis-
sion acted arbitrarily and unreasonably in denying
a railroad’s application for permission to combine
such agencies. Chicago, B. & Q. R.R. Co. v. Drayton 821
4. TUnless public necessity requires, the discretion of a
railroad company in establishing a dual agency
should not be interfered with by the railway com-
mission, and where the undisputed evidence shows
that the essential needs of a community can be
served as a part of a dual agency, an order deny-
ing an application for the establishment of such
an agency is arbitrary and unreasonable. Chicago,
B. & Q. R.R. Co. v. Drayton 821
5. When the service sought to be discontinued or modi-
fied is one of convenience rather than necessity, the
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References.
1.

Replevin.
1.

Sales.

question of expense to the company, the volume of
business done, the community need, the revenue
return, and the relative benefit to the public are
factors that cannot be disregarded. Chicago, B. &
Q. R.R. Co. v. Drayton

Where no exceptions are filed to the findings of
fact of a referee prior to confirmation by the trial
court, the findings of fact are binding on all parties.
Corn Belt Products Co. v. Mullins
Objections to the appointment of a referee, or to
the qualifications of the person appointed as referee,
must be made at the time of the appointment and
will not be considered when made for the first time
after the report of the referee has been filed and
confirmed by the court. Corn Belt Products Co.
v. Mullins

An action in replevin in this state is properly tri-
able to a jury. First State Bank of Scottsbluff
v. Bear
Replevin lies only in behalf of one entitled to the
possession of the property as against the defend-
ant, at the time of the commencement of the action
or issuance of the writ, and such right of posses-
sion must be immediate, exclusive, and unquali-
fied. First Nat. Bank v. Morgan
Generally, where a personal chattel is owned by
several persons, one part owner cannot maintain
replevin for it, for the reason that all joint owners,
unless there is an agreement to the contrary, are
equally entitled to the possession of the property,
and neither has the right to the immediate and ex-
clusive possession of the property as against the
other. First Nat. Bank v. Morgan ......... ieeaeeeeenne

The essential thing in the passing of a title to
personal property is that the vendor and the vendee
intend that the title shall pass, and not what in-
duced them to have that intention, Guckeen Farm-
ers Elevator Co. v. South Soo Grain Co. .............
When property is sold and delivered to a fraudulent
vendee, an innocent purchaser of the property from
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the fraudulent vendee will take good title. Guckeen
Farmers Elevator Co. v. South Soo Grain Co. ...

If after seller delivers possession to the buyer
pursuant to a sale induced by the buyer’s fraud the
property has passed into the hands of a bona
fide purchaser for value, the right of the original
seller to recover the property is lost. Guckeen
Farmers Elevator Co. v. South Soo Grain Co. ........

An essential of a time sale price is a price agreed
upon between the parties where the buyer is actu-
ally informed of and has at the time the sale is
made an opportunity to choose between a cash and
a time sale price. Wood v. Commonwealth Trailer
Sales, Inc.

A time sale made in good faith at a price in ex-
cess of a cash price, even though the difference ex-
ceeds lawful interest for a loan, may not be re-
garded as being tainted with usury. Wood v. Com-
monwealth Trailer Sales, Inc.

The form of a transaction may properly be con-
sidered in determining whether the price charged
was a cash or time sale price. Wood v. Common-
wealth Trailer Sales, Inc.
Legal necessity requires looking beyond the form
to the substance to ascertain whether a sale is a
cash or time sale. Wood v. Commonwealth Trailer
Sales, Inc.

A contract of conditional sale is not valid as against
a mortgagee for value and without notice from a
purchaser of the conditional vendee. First State
Bank of Scottsbluff v. Bear
The unexplained presence of a deleterious substance
in a product manufactured and sold in a sealed
container for human consumption is evidence of a
breach of implied warranty that the product is
wholesome and fit for human consumption. Asher
v. Coca Cola Bottling Co.
A consumer can recover either on the theory of
negligence or implied warranty from a manufacturer
for injuries resulting from the presence of a dele-
terious substance in a product manufactured and
sold for human consumption where it is shown
that the deleterious substance was present when
the product left the manufacturer’s control. Asher
v. Coca Cola Bottling Co.
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Schools and School Districts.

1.

The special election authorized by the Reorganiza-
tion of School Districts Act is governed by the
general election laws and is subject to the con-
tests provided therein. Arends v. Whitten ................
The county school district reorganization committee
ijs the real party in interest in a contest over a
reorganization plan submitted by them, rather than
the legal voters of the districts involved. Arends
v. Whitten
Included within “county purposes” is the amount
necessary to be raised by taxation as provided in
the annual budget of the school districts for school
purposes. C. R. T. Corp. v. Board of Equalization
There is a presumption that the officers of a
school district acted within their authority and
did not transgress the scope thereof. C. R. T. Corp.
v. Board of Equalization
When it is charged that the action of the officers
of a school district was beyond their authority, the
burden is upon the one making the charge to adduce
proof to sustain the charge. C. R. T. Corp. .
Board of Equalization
The amount of taxes to be levied for school pur-
poses is not capable of exact determination, and
if the levy appears to be reasonable in the light of
contingencies to which regard must be given, even
though a surplus may be anticipated, the levy
will be sustained. C. R. T. Corp. v. Board of
Equalization

Set-Off and Counterclaim.

1.

Statutes.
1.

By statute, a motion for directed verdict or dis-
missal may be made by defendant without with-
drawing a counterclaim or cross-petition. Edmunds
v. Ripley
In the event a motion for directed verdict or dis-
missal is sustained, the counterclaim or cross-peti-
tion shall be continued for further proceedings ac-
cording to law. Edmunds v. Ripley .ceeeeeeeeee.

In construing a statute, the legislative intention
is to be determined from a general consideration
of the whole act with reference to the subject mat-
ter to which it applies and the particular topic
under which the language in question is found. The
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intent as deduced from the whole will prevail over
that of a particular part considered separately.
Belitz v. City of Omaha
Long-continued practical construction of a statute
by the officers charged by law with its enforcement
is entitled to considerable weight in interpreting that
law. Belitz v. City of Omaha
By statute, the Department of Aeronautics is de-
fined and provision is made for a Director of Aero-
nautics. State ex rel. Beck v. Obbink .........oueeenn......
Legislation applicable alone to a portion of the
state is not for that reason forbidden by the Con-
stitution when there is a reasonable relation between
the objects of the legislation and the area to which
it is applicable. Satterfield v. State ....ounneeveeeneeenne.
Nature of rule-making power of administrative
agency stated. Satterfield v. State .....oeoen....
Where a statute is amended or reenacted in differ-
ent language, it will be presumed that the language
was intentionally changed for the purpose of ef-
fecting a change in the law itself. Hills v. Burnett
In considering an amendatory or substituted statute,
it is proper to consider the provisions of the law
which was repealed in connection with the law
which takes its place in order to ascertain the legis-
lative intent, and all provisions of the original
statute which are not carried forward into or re-
peated in the new law are annulled by the re-
pealing statute. Hills v. Burnett ..........cooooeee....
On the adoption of a code or revision by the Leg-
islature, all laws of a general or permanent nature
which previously existed but which were omitted
therefrom cease to be law, except as it may be
otherwise provided in the code or revision or in the
act adopting it. School Dist. No. 54 v. Howell ........
All persons are presumed to know and are bound
to take motice of general public laws of the coun-
try or state where they reside as well as the legal
effect of their acts. Prucha v. Department of Motor
Vehicles

A mere change of phraseology or punctuation, or
the addition or omission of words in the revision
or codification of statutes does not necessarily
change the operation or effect thereof, and will not
be deemed to do so unless the intent to make such
change is clear and unmistakable. Stephenson School
Supply Co. v. County of Lancaster
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11.

12.

No presumption arises from changes made that
the revisors or the Legislature in adopting the re-
vision intended to change the existing law; but the
presumption is to the contrary, unless an intent
to change it clearly appears. Stephenson School
Supply Co. v. County of Lancaster ..................
Where a right has been created by statute which
did not exist at the common law, the Legislature
may impose restrictions thereon, and the conditions
so imposed qualify and are an integral part of the
statute and must be fully complied with in the
manner therein preseribed. Bame v. Lipsett, Inc. ...

Subrogation.

1.

“ Automobile Assn. v. Hills

Subrogation will be applied where one, not acting
voluntarily, pays the debt for which another is
primarily liable, and which in equity and good con-
science the latter should have discharged. Reapp
v. Rapp
Legal and conventional subrogation are defined
and applied. Rapp v. Rapp
Subrogation is a creature of the equity courts, in-
vented and applied to do justice or to prevent an
injustice being done in a particular case and under
a particular state of facts, where the law is power-
less in the premises. Rapp v. Rapp .oeeeeeeeeeeeeeeenn
The mere fact that with the proceeds of a latter
mortgage a prior one was paid affords no ground
for subrogating the junior mortgagee to the rights
of the former mortgagee upon it being discovered
that a lien has arisen intermediate between the two
mortgages. Rapp v. Rapp
The right of one seeking subrogation must have
greater equity than the rights of those opposing
it. Rapp v. Rapp
If in an interpleader proceeding, an insured collects
the damages for which he was compensated by his
insurance carrier, such insurance carrier is entitled
to assert its right to an equitable subrogation there-
to. United Services Automobile Assn. v, Hills ...
An insured is entitled to retain a proportionate
share of the expense, including attorney’s fee, in-
curred in making recovery on behalf of insured
and his insurer from a wrongdoer where insurer
fails to make itself a party to and fails to assist
in the prosecution of the action. United Services
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8. Recovery of expenses and attorney’s fees, in action
brought on behalf of insured automobile owner which
insurance company refused to defend, is not based
on the relation of attorney and client, but on the
equitable theory that one who incurs expenses for

v the recovery of money for the benefit of a holder
of a right of equitable subrogation should be per-
mitted to reimburse himself for the share of the
expense that was for the benefit of the holder of
the subrogation right. United Services Automobile
Assn. v. Hills 128

Taxation.

1. Governing body of any city of the second class has
power to levy special assessment to pay cost of
paving. Elliott v. City of Auburn 1

2. By statute, upon petition of abutting property
owners, city council of city of second class may
create a paving district and levy special assess-
ments. Elliott v. City of Auburn ......cooooonoeeeaenne. 1

8. By statute, the sufficiency of the petitions as to
ownership of the property in a paving district is
to be determined by the record in the office of the
county clerk or register of deeds at the time of
the adoption of the paving ordinance. Elliott wv.
City of Auburn 1

4. The Legislature has provided no appeal to the dis-
trict court from the action of a city council of a
city of the second class sitting as a board of
equalization in levying special assessments for
paving. In such a situation, the only way a district
court gets jurisdiction is by proceedings in error.
Elliott v. City of Auburn 1

6. In this jurisdiction an opportunity to be heard
with right of review upon the question of assess-
ments for benefits is all that is required to satisfy
the due process provisions of the Constitutions of
Nebraska and the United States. FElliott v. City
of Auburn 1

6. Notice is required by statute to be given of meet-
ing of city council of city of the second class to
fix the amount to be charged against abutting
property owners on account of paving improve-
ment. Elliott v. City of Auburn ..eeeemeeeeee. 1

7. It is the duty of the county board to determine
where within the county personal property shall
be assessed when questions arise, and its decision
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10.

11,

12.

13.

14.

15.

16.

will not be disturbed unless an abuse of discretion
is shown. Goebel v. County of Holt ......ooenenenns
Ramm v. County of Holt
The term “farm” as used in tax statutes, means a
tract of land used for cultivation or production of
crops of any nature, or the raising of any type of
animal embraced within the term “livestock.”
Goebel v. County of Holt
Ramm v. County of Holt
Where the owner of cattle resides in one taxmg
district and his cattle are kept on a farm in an-
other taxing district, which farm is entirely dis-
connected from the home of the owner, such cattle
are properly taxed in the taxing district where
kept. Goebel v. County of Holt
The Supreme Court cannot say as a matter of law
that a county board abused its discretion when it
held contiguous tracts of land in two different
school districts constituted one farm rather than
two where taxpayers had different parts of a
cattle operation in each of the districts. Ramm v.
County of Holt
By the terms of Article VIII, section 1, of the
Constitution, it is provided that taxes shall be
levied by valuation uniformly and proportionately
upon all tangible property and franchises. First
Continental Nat. Bank & Trust Co. v. Davis ...........
By the terms of Article VIII, section 1, of the
Constitution, taxes uniform as to class may be
levied by valuation upon all other property. First
Continental Nat. Bank & Trust Co. v. Davis ............
By the terms of Article VIII, section 2, of the Con-
stitution, the Legislature is empowered to exempt
by law certain specified property. First Continental
Nat. Bank & Trust Co. v. Davis
There is no provision of the Constitution .other than
Article VIII, section 2, exempting property from
taxation, or which permits exemption by the Legis-
lature. First Continental Nat. Bank & Trust Co.
v. Davis :

By the terms of Article VIII, section 2, of the Con-
stitution, no property is exempt from taxation ex-
cept as provided in the Constitution. First Con-
tinental Nat. Bank & Trust Co. v. Davis ............oceeuuuun

By statute, the property involved herein is intangi-
ble property on which, under the terms of Article
VIII, section 2, of the Constitution, the tax must
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17,

18,

19,

20.

21.

22,

23.

24.

25.
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be in uniformity with that levied on the class to
which it belongs. First Continental Nat. Bank &
Trust Co. v. Davis
The Legislature has power to classify intangible
property for the purpose of taxation, but it may not
divide a class and enact different rates of taxation
for different segments of the class. First Continen-
tal Nat. Bank & Trust Co. v. Davig ..o,
The validity and constitutionality of a classifica-
tion for the purposes of taxation may not be sus-
tained unless it rests upon real differences of
situation and circumstances from those applicable
to other persons and property. First Continental
Nat. Bank & Trust Co. v. Davis
Property may not be exempted from taxation by
the Legislature unless power so to do is found in
the Constitution. First Continental Nat. Bank &
Trust Co. v. Davis
The Legislature intended by transferring book ac-
counts to Class A in intangible tax law to include
therein those accounts, demands, claims, and credits
which are not usually evidenced by written acknowl-
edgment. Stephenson School Supply Co. v. County
of Lancaster
In listing book accounts for taxation, the taxpayer
cannot deduct therefrom his acecounts payable or
debts owed by him to others. Stephenson School
Supply Co. v. County of Lancaster ...
In listing bills and accounts receivable for taxation,

-the taxpayer may not properly deduct bills and

accounts payable therefrom. Peter Kiewit Sons’,
Inc. v. County of Douglas
The doctrine of immunity from taxation has been
said not to be undergoing a process of expansion;
rather, the more recent cases indicate a tendency
to restrict more sharply than ever the various ex-
emptions which arise out of the doctrine. Stephen-
son School Supply Co. v. County of Lancaster .......
Statutes exempting property from taxation should
be strictly construed. One contending that his
property is exempt from such tax must show clearly
that he is within the exceptions provided by stat-
ute, Stephenson School Supply Co. v. County of
Douglas
Open accounts of a governmental subdivision of
the state not bearing interest and not liquidated in
the hands of a creditor of the subdivision are not
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26.

217.

28.

29.

30.

31.

82,

33.

.Co. v. County of Lancaster

967

e

exempt from taxation. Stephenson School Supply

The county board of equalization is required to
make the levy of taxes for all county purposes.
C. R. T. Corp. v. Board of Equalization ................
Included within “county purposes” is the amount
necessary to be raised by taxation as provided in
the annual budget of the school districts for school
purposes. C. R. T. Corp. v. Board of Equalization
A taxpayer may appeal from the action of the
county board of equalization, if in the judgment
of the taxpayer the levy is for an unlawful or un-
necessary purpose, or in excess of the amount neces-
sary to perform the purposes of the levy. C. R.T.
Corp. v. Board of Equalization
The amount of taxes to be levied for school pur-
poses is not capable of exact determination, and
if the levy appears to be reasonable in the light

453

540

540

540

of contingencies to which regard must be given, -

even though a surplus may be anticipated, the levy
will be sustained. C. R. T. Corp. v. Board of Equal-
ization
By the terms of the Constitution of Nebraska, the
Legislature is empowered to exempt from taxation
by general law property which is owned and used
exclusively for educational, religious, or charitable
purposes, when such property is not owned or used
for financial gain or profit to the owner or user.
County of Douglas v. OEA Senior Citizens, Inc. ...
By statute, the Legislature implemented the Con-
stitution of Nebraska so as to exempt from taxation
property owned and used exclusively for educa-
tional, religious, or charitable purposes, when such
property is not owned or used for financial gain or
profit to either the owner or user. County of
Douglas v. OEA Senior Citizens, Inc. ....cooccecocnevnncns
The question of taxability of property being a sub-
ject of inquiry yearly and in the first instance each
year by the county assessor, an adjudication that it
is exempt from taxation in any one year is not res
judicata of the question of whether or not it is
exempt in any succeeding year. County of Douglas
v. OEA Senior Citizens, Inc.
An independent action is proper in which to deter-
mine whether or not property which has been placed
upon the assessment rolls is exempt from taxation,
and this is true notwithstanding the availability of
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a statutory remedy. County of Douglas v. OEA
Senior Citizens, Inc.
Property which is owned and used primarily for
the purpose of furnishing low-rent housing is not
property owned and used exclusively for charitable
purposes within the meaning of the Constitution and
statutes of Nebraska. County of Douglas v. OEA
Senior Citizens, Inc.
Where a person reports intangible property but does
not return it for taxation, the property reported
and not returned is omitted and undervalued prop-
erty within the meaning of statute relating thereto.
Peter Kiewit Sons’, Inc. v. County of Douglas ............
There is a presumption that a corporation is domi-
ciled in the state of its incorporation and that its
intangible personal property is taxable in such
state. Peter Kiewit Sons’, Inc. v. County of Douglas
Where a corporation conducts none of its business
in the state of its incorporation and in fact carries
on its business in another state where complete
control and management of its corporate powers
and purposes is exercised, the actual domicile of
such corporation for tax purposes is in the latter
state. Peter Kiewit Sons’, Inc. v. County of Douglas
The general rule is that intangible personal prop-
erty has a situs at the domicile of the owner for tax
purposes. Peter Kiewit Sons’, Inc. v. County of
Douglas
In the absence of evidence that intangible personal
property is not within a recognized exception to the
general rule, such intangible property is properly
taxable in the state of the domicile of the corpora-
tion. Peter Kiewit Sons’, Inc. v. County of Douglas
Bank deposits of a corporation kept in a bank out-
side of the state of the corporation’s domicile are
taxable in the state of its domicile unless shown
to be within an exception to the general rule. Peter
Kiewit Sons’, Inc. v. County of Douglag .......................
Stock in subsidiary and affiliated foreign corpora-
tions are taxable in the state of the corporation’s
actual domicile although kept in a foreign state
for safekeeping. Peter Kiewit Sons’, Inc. v. County
of Douglas
Bills and accounts receivable owned by the corpora-
tion arising outside of the domiciliary state are
taxable in the state of the corporation’s domicile
unless shown to be within some recognized excep-
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tion that makes them nontaxable in that state.
Peter Kiewit Song’, Inc. v. County of Douglas ............

Telecommunications.
1.

The power of the railway commission over publie
power companies in the construction of their elec-
tric transmission lines carrying a voltage of 700
volts or more is limited by statute. Consumers
P. P. Dist. v. Twin Valleys P. P. Dist. .....cccccceeeecnnnenn.
The proviso contained in statutory provision regu-
lating construction of electric transmission lines,
that the railway commission shall take into con-
sideration the fact of the prior occupancy of the
senior company, is not a delegation of general
regulation and control of public power companies to
the railway commission. Consumers P. P. Dist. ».
Twin Valleys P. P. Dist.
By statute, the railway commission, in considering
an application, route map, and specifications for a
proposed electric transmission line, will require a
construction of the line that will protect the safety,
operation, and efficiency of transmission, telephone,
and telegraph lines already in the area. Consumers
P. P. Dist. v. Twin Valleys P. P. Digt. ..ccoonoeeneecneen

Tenancy in Common.
1.

Time.

Torts.

In

Ratification of a contract between fewer than all
tenants in common and a third person, in order to
be binding on the other cotenants, requires that
they have full knowledge of such contract and of
the facts and circumstances connected with its ex-
ecution. First Nat. Bank v. Morgan ..............ueeee
Where a tenant in common does nothing to mislead
a third person, or where the conduct of the tenant
is not such as to warrant a third person’s reliance
thereon, the tenant is not estopped to assert that
he is not bound by the unauthorized acts of his co-
tenant. First Nat. Bank v. Morgan ...................

determining if the 6-months’ waiting period in a
divorce case has elapsed, the rule is to exclude the
first day and include the whole of the last day in
said period. Copple v. Bowlin

Where the independent tortious acts of two persons

combine to produce an injury indivisible in its na-
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ture, either tortfeasor may be held for the entire
damages, not because he is responsible for the act
of the other, but because his own act is regarded
in law as a cause of the injury. Barry v. Moore........

A final order within the meaning of a statute
authorizing a petition in error is one which de-
termines the action and prevents a judgment. Belitz
v. City of Omaha
An order is final only when no further action is
required to dispose of the cause pending, but when
the cause is retained for further action the order
is interlocutory. Belitz v. City of Omaha ................
In a contract action where the defendant may have
received benefits which cannot be returned, and de-
fendant contests on the theory that he received little
or no benefit, he is entitled to an instruction that
if such fact is proved the jury should allow the de-
fendant to rescind the contract and pay only for the
benefit, if any, he received. Rickertsen v. Cars-
kadon
In a case where it becomes necessary to give further
instructions to a jury while it is deliberating, the
proper practice is to call the jury into open court
and to give any additional instructions in writing
in the presence of the parties or their counsel. Barry
v. Moore
It is error to give an instruction to a jury after
it has retired to deliberate out of the presence of
of the parties and their counsel, but if it clearly
appears that prejudice did not and could not flow
therefrom, it is error without prejudice and not
ground for reversal. Barry v. Moore ..........cccooc..........
The trial court has the duty to instruct the jury
on issues presented by the pleadings and evidence,
whether requested to do so or not, and a failure
to do so constitutes prejudicial error. Barry wv.
Moore
Affidavits used in the trial of issues of fact must
be preserved in the form of a bill of exceptions
in order to be available to the complaining party
on appeal or petition in error. Wolff v. State ...
In stating the issues of fact in its charge to the
jury, the court should submit to the jury only such
issues as are in controversy and which find support
in the evidence. Langford v. Ritz Taxicab Co. ........
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9.

10.

11.

12,

13.

14.

15.

16.

Where contributory negligence is pleaded as a
defense, and there is no competent evidence to sup-
port it, it is prejudicial error to submit to the jury
jssues involving contributory and comparative neg-
ligence. Langford v. Ritz Tawicab Co. woernncecnnnse -
Hopwood v. V088 oo
Where a party has sustained the burden of a trial
and has succeeded in securing the verdict of a
jury on controverted issues of fact, he has a
right to keep the benefit of that verdict unless
there is prejudicial error in the proceedings by
which it was secured. Langford v. Ritz Taxicabd
Co.
A party may at any and all times invoke th
language of his opponent’s pleading, on which the
case is being tried, on a particular issue, as ren-
dering certain facts indisputable; and in doing this
he is neither required nor allowed to offer such
pleading in evidence in the ordinary manner. Aye
v. Gartner
Where the more favorable evidence relied on by a
party to overcome the effect of his own self-injur-
ious statement is his own testimony, no distinction
is drawn as compared with the situation where
the curative evidence is from other witnesses. It
is still for the trier of facts to decide the issue
upon all the evidence. Aye v. Gartner ..............
Triers of fact are not compelled to accept as abso-
lute verity every statement of a witness not con-
tradicted by direct evidence. The persuasiveness of
evidence may be destroyed even though uncontro-
verted by direct testimony. Dworek v. City of
Omaha
Evidence not directly contradicted is not neces-
sarily binding on the triers of fact, and may be
given no weight where it is inherently improbable,
unreasonable, self-contradictory, or inconsistent with
facts or circumstances in evidence. Dworek w.
City of OMARE oo
Triers of fact have the right to test the credibility
of witnesses by their self-interest and to weigh
undisputed parol testimony against facts and cir-
cumstances in evidence from which a conclusion
may properly be drawn that the parol testimony is
false. Dworak v. City of OMORG ..o
It is the duty of the trial court to correctly in-
struet on the issues reflected by the pleadings.
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26.
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However, a trial court is entitled to assume that
tendered instructions express the theory of the party
tendering them on the point involved. Ballantyne
v. Parriott
A party requesting instructions on a certain theory
cannot be heard to complain on appeal that the
trial court gave other instructions on the same
theory. Ballantyne v. Parriott
When a theory on any issue is relied upon by a
party at the trial as the proper one, it will be ad-
hered to on appeal without regard to its correct-
ness. Ballantyne v. Parriott
In every action for the recovery of money only,
the jury may render a general or special verdict.
Baum v. County of Scotts Bluff
A general verdict is one by which a jury pronounces
generally upon all or any of the issues either in
favor of the plaintiff or defendant. Beum v. County
of Scotts Bluff
A special verdict is that by which the jury finds
the facts only. It must present the facts as estab-
lished by the evidence, and not the evidence to
prove them; and they must be so presented that
nothing remains to the court but to draw from
them conclusions of law. Baum v. County of Scotts
Bluff
Conditions necessary for rendition of summary judg-
ment stated. Finn v. Whitten
The Supreme Court cannot determine whether coun-
sel was guilty of misconduct while presenting his
opening argument to a jury where the bill of ex-
ceptions does not contain all of such opening argu-
ment to which objection is made. Garska v. Harris
Statements constituting alleged misconduct of coun-
sel in argument to the jury must be taken by the
court reporter at the trial, together with the ob-
jections made thereto and the ruling thereon.
Garska v. Harris
A verdict may be set aside as excessive only when
it is so clearly exorbitant as to indicate that it was
the result of passion, prejudice, or mistake, or
that the jury disregarded the evidence or con-
trolling rules of law. Garska v. Harris
Niemeyer v. Forburger
By statute, a motion for directed verdict is an
absolute prerequisite to a motion for judgment not-
withstanding the verdict. The trial court cannot,
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217.

28.

29,

30.

31.

32.

33.

34.

3b.

either upon its own motion or upon motion for
judgment notwithstanding the verdict, set aside
a verdict and enter a judgment notwithstanding the
verdict where no preliminary motion for a directed
verdict has been made. Pearson v. Schuler ..........
Instructions must be construed together, and if,
when construed as a whole they properly state the
law, they are sufficient. Pearson v. Schuler ...........
Stevens v. County of Dawson
Niemeyer v. Forburger
It is presumed in an action at law that contro-
verted facts were decided by the jury in favor of
the successful party, and its finding based on con-
flicting evidence will not be disturbed unless clearly
wrong. Pearson v. Schuler
Hancock v. Parks
In considering a motion for summary judgment the
court should view the evidence in the light most
favorable to the party against whom it is di-
rected. Wolf v. Tastee Freez Corp. ....ocururnunnnens
Youngs v. Wagner
In considering a motion for summary judgment
the court should view the evidence in the light
most favorable to the party against whom it is
directed, giving to that party the benefit of all
favorable inferences that may be reasonably drawn
therefrom. Schlines v. Ekberg
Collett v. Hendrickson

A summary judgment is authorized only when
the moving party is entitled to a judgment as a
matter of law. If there is a genuine issue of fact to
be determined, a summary judgment may not be
properly entered. Wolf v. Tastee Freez Corp. .......

Rule for consideration of motion for directed ver-
dict or judgment notwithstanding the verdict stated.
Hancock v. Parks

Where different minds may draw different infer-
ences or conclusions from the facts proved, or if
there is a conflict in the evidence, the matter at
jssue must be submitted to the jury to be deter-
mined. Hancock v. Parks

An action in replevin in this state is properly
triable to a jury. First State Bank of Scottsbluff
v. Bear

The court examines the evidence on a motion for
summary judgment, not to decide any issue of fact
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86.

37.

38.

39.

40.

41.

42,

43.

44,

INDEX [VoL.

presented, but to discover if any real issue of
fact exists. Schlines v. Ekberg
Collett v. Hendrickson
The burden is upon the party moving for summary
judgment to show that no issue of fact exists, and
unless he can conclusively do so the motion must
be overruled. Schlines v. Ekberg ....enennnan..
Collett v. Hendrickson
Youngs v. Wagner
A motion for summary judgment is not a substitute
for a demurrer, a motion to dismiss, or a motion
for judgment on the pleadings. Schlines v. Ekberg
One who at the close of a trial admits that there is
evidence to establish an issuable fact in accord
with a requested instruction cannot afterward be
heard to say that there was no evidence received
tending to prove that fact. Spani v. Whitney ........
Where no exceptions are filed to the findings of
fact of a referee prior to confirmation by the
trial court, the findings of fact are binding on all
parties. Corn Belt Products Co. v. Mullins .............
Objections to the appointment of a referee, or to
the qualifications of the person appointed as referee,
must be made at the time of the appointment and
will not be considered when made for the first time
after the report of the referee has been filed and
confirmed by the court. Corn Belt Products Co. v.
Mullins
The summary judgment procedure is not intended
to be used as a device to prevent a trial of an
action on the merits, but is available only when no
genuine issue of fact exists. Otteman v. Inter-
state Fire & Cas. Co., Inc.
In every case, before the evidence is submitted to
the jury, there is a preliminary question for the
court to decide, when properly raised, not whether
there is literally no evidence, but whether there
is any upon which a jury can properly proceed to
find a verdict for the party preducing it, upon whom
the burden of proof is imposed. Buick v. Stoehr ...
Edmunds v. Ripley

Where the facts adduced to sustain an issue are such
that reasonable minds can draw but one conclusion
therefrom, it is the duty of the court to decide the
question as a matter of law, rather than submit it
to a jury for determination. Buick v. Stoehr ......
Where undisputed physical facts demonstrate that
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45.

46.

417,

48.

49.

50.

51.

62.

53.

a collision out of which injuries arose was not
caused by negligence of defendant, the evidence
is not sufficient to support a verdict for plaintiff.
Buick v. Stoehr
In an action in which the comparative negligence
rule has application where the evidence shows be-
yond reasonable dispute that the plaintifi’s neg-
ligence was more than slight in comparison with
that of the defendant, the action should be dis-
missed or a verdict directed. Buick v. Stoehr .......
Rule as to consideration of motion for judgment
notwithstanding the verdict stated. Buick v. Stoehr
Rule for consideration of motion for directed ver-
dict stated. Bland v. Fox
Edmunds v. Ripley
In an action wherein there is any evidence which
will support a finding for a party having the burden
of proof, the trial court cannot disregard it and
direct a verdict against him. Bland v. Fo% ..........
When on direct examination an objection to a
question is interposed by the adverse party and
sustained, there must be an offer of proof of the
facts sought to be put in evidence by the question
in order to present the ruling to the Supreme Court
for review. Bland v. Fox
In considering a motion for summary judgment the
court should view the evidence bearing on the
question of whether or not there is a genuine issue
of material fact in the light most favorable to the
party against whom it is directed. Fay Smith &
Associates, Inc. v. Consumers P. P. Digt. ...ocuceveemeeene
In order to obtain a summary judgment the mov-
ant must show, first, that there is no genuine issue
as to any material fact in the case and, second, that
he is entitled to a judgment as a matter of law.
Fay Smith & Associates, Inc. v. Consumers P. P.
Dist.
Youngs v. Wagner .
Summary judgment is effective and serves a separate
useful purpose only when it can be used to pierce
the allegations of the pleadings and show conclu-
sively that the controlling facts are otherwise than
as alleged. Fay Smith & Associates, Inc. v. Con-
gumers P. P. Dist.
Youngs v. Wagner
The evidence offered oM a motion for summary
judgment is for the purpose of showing that no
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60.
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issue of fact exists, not to try issues on pleadings,
depositions, and affidavits which constitute only a
part of the evidence available on a trial of the
merits. Fay Smith & Associates, Inc. v. Consumers
P, P. Dist.
The Summary Judgments Act authorizes summary
judgment where the moving party is entitled to
judgment as a matter of law, where it is clear what
the truth is, and where no genuine issue remains
for trial. County of Douglas v. OEA Senior Citi-
zens, Inc.
The issue to be tried on a motion for summary
judgment is whether or not there is a genuine issue
as to any material fact, and not how that issue
should be determined. Youngs v. Wagner ...
The burden of proof is on the plaintiff to show that
there was a negligent act or omission by the de-
fendant and that it was the proximate cause of
plaintiff’s injury. Edmunds v. Ripley ...
A mere scintilla of evidence is not enough to re-
quire the submission of an issue to the jury. It is
the duty of a trial court to direct a verdict where
the evidence is undisputed or where the evidence,
though conflicting, is so conclusive that it is in-
sufficient to sustain a verdict and judgment. Ed-
munds v. Ripley
A recovery cannot be had for acts of negligence
not alleged in the petition. The rule is that allegata
and probata must agree. Edmunds v. Ripley ............
By statute, a motion for directed verdict or dis-
missal may be made by defendant without with-
drawing a counterclaim or cross-petition. Edmunds
v. Ripley
In the event a motion for directed verdict or dis-
missal is sustained, the counterclaim or cross-peti-
tion shall be continued for further proceedings ac-
cording to law. Edmunds v. Ripley ...
In an action under the automobile guest statute,
a verdict should not be directed nor a cause of
action dismissed unless a court can definitely de-
termine that the evidence of defendant’s negligence,
when taken as a whole, fails to reach the degree of
negligence that is considered gross. Smith v. Damato
It will not be presumed that passion and prejudice
influence the action of jurors, but it must be affirma-
tively shown before a verdict will be disturbed.
Smith v. Damato
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63.

64,

65.

66.

Trusts.

Generally, the burden is on the appellant to show
that the trial court erred in charging the jury.
Smith v. Damato
A judgment of the district court is presumed to
be correct. A party assailing the correctness of
it must assume the burden of pointing out specifi-
cally the rulings of which he complains and the
mistake made by the court. Smith v. Damato ........
A motion for summary judgment serves a specific
limited purpose and is not intended to supplant
other existing procedures. Walkenhorst v. Apolius
It is not error to refuse a requested instruction if
the substance of the requested instruction is covered
by other instructions given. Niemeyer v. Forburger

When one person obtains property of another by theft

or fraud, equity will raise a constructive trust in
favor of the defrauded party. Corn Belt Products
Co. v. Mullins

United States.
As to those subjects which require a general system or

Usury.

uniformity of regulation, the power of Congress is
exclusive. United Air Lines, Inc. v. Nebraska State
Railway Commission

Rule with respect to usury applied to a building
contract giving a choice as between a cash-payment
plan and a time-payment plan. Jones v. Elliott ....
The Industrial Loan and Investment Company Act
is violated if a loan is made repayable over a period
exceeding 36 months. Dougherty v. Commonwealth
Co.
By the terms of the Industrial Loan and Investment
Company Act, no industrial loan and investment
company shall induce or permit any person to be-
come obligated, directly or contingently or both,
under more than one contract at the same time
for the purpose of obtaining a higher rate of
charge than would be permitted if all of the obli-
gations of such person to such company were con-
solidated into one obligation. Dougherty v. Com-
monwealth Co.
By the penalty section of the Industrial Loan and
Investment Company Act, a loan which is violative
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of the prohibitive terms of any section thereof is
void and the lender has no right to collect and
receive any principal, interest, or charges. Dough-
erty v. Commonwealth Co.
By a violation of the Industrial Loan and Invest-
ment Company Act, the lender becomes obligated to
return to the borrower the payments made. Dough-
erty v. Commonwealth Co.
It is not enough to merely show that the instru-
ments signed evidencing the indebtedness refer to
a time price or time differential when, in fact, the
buyer was never quoted a time sale price as such.
Hills v. Burnett
The permissive provisions of the Installment Loan
Act apply to licensees, but every inhibitory provi-
sion contained therein applies alike to licensees
and nonlicensees and the officers and employees of
either or both, and the violation thereof by such
persons in connection with any indebtedness, how-
ever acquired by them, renders such entire indebted-
ness void and uncollectible. Robertson v. Burnett ...
A loan made by a nonlicensee under the Installment
Loan Act which is not secured by a real estate
mortgage and is not due or payable within the
period of 36 months as provided for in the act is
violative of said act and is void. Robertson wv.
Burnett
Maximum amount of interest rates that may be
charged on loans is prescribed by the Installment
Loan Act. When the charge exceeds the maximum
rate prescribed, the loan is rendered void. Robert-
son v. Burnett
A time sale made in good faith at a price in ex-
cess of a cash price, even though the difference ex-
ceeds lawful interest for a loan, may not be re-
garded as being tainted with usury. Wood v. Com-
monwealth Trailer Sales, Inc.
Under statute and court decision, neither a li-
censee nor any other person may legally, directly
or indirectly, charge, contract for, or receive a great-
er rate of interest than 9 percent per annum upon
any loan or upon any part or all of any aggregate
indebtedness of the same person, in excess of $3,000.
Wood v. Commonwealth Trailer Sales, Inc. ..............
Under statute, an installment loan is unlawful if
payments are contracted to be made over a period
exceeding 36 calendar months from the date of
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13.

14.

making the contract. Wood v. Commonwealth Trail-
er Sales, Inc.
By statute, it is required that mstallments for re-
payment of principal and charges shall be arranged,
with exceptions which are not important to note
here, so that no installment is substantially greater
than any preceding installment. Wood v. Common-
wealth Trailer Sales, Inc.

Any contract of loan, made knowingly or without
the exercise of due care to prevent the same in
violation of Installment Loan Act, is void and the
lender has no right to collect or receive any prin-
cipal, interest, or charges thereon. Wood v. Com-
monwealth Trailer Sales, Inc. ...

Vendor and Purchaser.

1.

Where the owner of two adjoining tracts of land
sells one of them, the purchaser takes the tract
sold with all the benefits and burdens which appear
at the time of the sale to belong to it as between
it and the tract which the vendor retains. Meier v.
Maguire

Whether or not a conveyance is one of implied
grant or implied reservation is dependent on whether
or not the dominant or servient estate is first con-
veyed. If the dominant estate is first conveyed,
the question is one of implied grant. If the servient
estate is first conveyed, the doctrine of implied
reservations is applicable. Meier v. Maguire ........
Whether or not the law applied is that of an im-
plied grant or an implied reservation, the rule of
strict necessity is inherently in it and neither an
implied grant nor an implied reservation will be de-
creed unless it is established that it is strictly neces-
sary to the enjoyment of the estate. Meier w.
Maguire
The extent of an implied grant is that which is
reasonably necessary to convey the benefit in-
tended to have been conveyed by the vendor. Meier
Vo MAGUITE ..eeeeeeeeeeenriserereesmennace e

Strict foreclosure of a real estate contract will be
granted under peculiar and special circumstances,
where in the exercise of a sound judicial discre-
tion it would be inequitable or unjust to refuse it.
Corn Belt Products Co. v. Mullins .
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The Legislature may properly establish venue for
prosecutions under the brand act in the county of
origin of the cattle or in the counties through
which the cattle pass in leaving the brand area.
Satterfield v. State
Venue in a transitory action is a matter which
may be waived and is waived where timely objection
is not made. Corn Belt Products Co. v. Mullins ...

In an action for obstruction of the flow of a
drainage ditch, the burden of proof is on the land-
owner to prove the obstruction, that there was an
overflow, that the overflow would not have occurred
if it were not for the obstruction, and the extent of
the damage attributable to it. Baum v. County of
Scotts Bluff
One who builds a structure in a drainage ditch is
charged with a duty to provide for the passage of
all waters, ice, and debris which may reasonably
be anticipated to flow or be carried through the
ditch. Baum v. County of Scotts BIUff oo

In order for a flood to come within the term act
of God, it must have been so unusual and extra-
ordinary a manifestation of nature as could not
under normal conditions have been reasonably anti-
cipated or expected. Baum v. County of Scotts Bluff

An act of Ged is defined. Bawm v. County of Scotts
Bluff
Where waters from different sources combine to cause
damage, it is incumbent upon the plaintiff to estab-
lish either that his damage would have occurred
from the waters for which defendant is liable, or
to establish the amount of his damage that had been
caused by the waters for which defendant is liable.
Baum v. County of Scotts Bluff

Statute relating to liability for breaks, overflow,
and seepage damage applies only to public power
and irrigation districts. Baum v. County of Scotts
Bluff
Accretion is the process of gradual and impercepti-
ble addition of solid material, called alluvion, thus
extending the shore line out by deposits made by
contiguous water, or by reliction, the gradual with-
drawal of the water from the land by the lowering of
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Wills.

its surface level from any cause. Dartmouth Col-
lege v. Rose

The cardinal rule of testamentary construction is
to ascertain the intention of the testator as ex-
pressed in his will, and to give it effect, unless the
testator attempts to accomplish a purpose or make
a disposition contrary to some rule of law or public
policy. Carroll v. Hastings College ..............cuuuuuec..c.
The intention of a testator is to be ascertained
from a liberal interpretation and comprehensive
view of all the provisions of a will. Carroll v.
Hastings College
In searching for the intention of the testator the
court must examine the entire will, consider each of
its provisions, give words their generally accepted
literal and grammatical meaning, and indulge the
presumption that the testator understood the mean-
ing of the words used. - Carroll v. Hastings College
Gaughen v. Gaughen
In the interpretation of language used in a will
where a word or words are used in a definite and
clearly stated sense, and again used in the same
paragraph, it is presumed to be meant in the same
sense unless there is a clear intention to the con-
trary. Carroll v. Hastings College ................eennnenncene
The intention of the testator is to be ascertained
from the whole will and from a consideration of
all of its provisions, not merely from isolated
clauses, sentences, or words. Carroll v. Hastings
College
The intention of the testator as determined from
the will must be given effect if it is not incon-
sistent with any rule of law. Gaughen v. Gaughen
The intention required to be ascertained is the one
expressed by the testator by the language em-
ployed in his will and does not refer to an enter-
tained intention not expressed therein. Gaughen
v. Gaughen

A patent ambiguity in a will must be removed by
interpretation according to legal principles. The
intention of the testator must be found within the
four corners of the will. Gaughen v. Gaughen ........

Where the language in a will showing a different
intention is effectively manifested, statute relating
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Witnesses.
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to cross-remainders is not applicable. Gaughen
v. Gaughen
The presumption of a per capita distribution is not
a strong one and is easily overborne. It will yield
to a very faint glimpse of a contrary intention in
the context, or a contrary intention deduced from
a study of the will as a whole. Gaughen v. Gaughen
Under language of will, three life estates consist-
ing of a one-third interest each were -created,
with remainder in fee descending in thirds at three
distinet times. Gaughen v. Gaughen ...........cocueeeeenen...

A consultation with a physician for some purpose
other than the ultimate curative or alleviative
treatment is not privileged, nor is a communication
made at some time when the professional relation
is not pending. Garske v. Harris ...........u.......
Any privilege existing between a physician and
a patient is a privilege of a personal nature and may
be waived by the patient. Garska v. Harris ..............
If sufficient foundation is laid to show that the
conditions they observed are the same as existed
immediately following an accident, witnesses should
be permitted to testify in regard to what they ob-
served insofar as it is relevant and material to
the issues involved. Spani v. Whitney ......ooooeeeeee...
It is an elementary rule that credibility of wit-
nesses and the weight to be given their testimony
are for the jury’s consideration. Buick v. Stoehr ...
General rule as to effect of party calling a witness
stated. Bland v. Fox

Words and Phrases.
When a matter is held in abeyance it is in a con-

dition of being undetermined. It is not finally
settled. Belitz v. City of Omaha

Work and Labor.

1.

One who undertakes for a consideration to do work
requiring special skill impliedly represents that he
possesses, and will exercise, such reasonable degree
of skill as the nature of the service may require. If
he is to furnish his own tools, implements, or ma-
chinery, there is an implied representation as to
their fitness for the use to which they are to be
put. Rickertsen v. Carskadon
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2.

An action based on quantum meruit for labor and
materials furnished is grounded upon an implied
promise to pay the reasonable value thereof. Han-
cock v. Parks
Since there is no specific standard by which rea-
sonable value of labor and materials furnished
may be proved, prima facie proof thereof is made
where a reasonable inference of such value flows
from the evidence adduced. Hancock v. Parks ........
In a proceeding to recover for services rendered,
plaintiff is not required to show nonpayment there-
for since payment is an affirmative defense. Han-
cock v. Parks

Workmen’s Compensation.

1.

A compensable injury within the meaning of the
Workmen’s Compensation Act is one caused by an
accident arising out of and in the course of the
employment. Hladky v. Omaha Body & Equipment
Co.
McDuffee v. Seiler Surgical Co., Inc. ...ccoccoeceeeeeeeeee.
An accident within the meaning of the Workmen’s
Compensation Act is an unexpected and unforeseen
event happening suddenly and violently and pro-
ducing at the time objective symptoms of injury.
Hladky v. Omaha Body & Equipment Co. ...
The burden of proof is upon the claimant in a
workmen’s compensation case to establish by a pre-
ponderance of the evidence that personal injury
was sustained by the employee by an accident aris-
ing out of and in the course of his employment.
Hladky v. Omaha Body & Equipment Co. ............
McDuffee v. Seiler Surgical Co., Inec. ...
Mere exertion, which is no greater than that Ol‘dl-
narily incident to the employment, cannot of itself
constitute an accident, and if combined with pre-
existing disease such exertion produces disability,
it does not constitute a compensable accidental in-
jury. Hladky v. Omaha Body & Equipment Co. ...
An award of compensation under the Workmen’s
Compensation Act may not be based on possibilities,
probabilities, or speculative evidence. Hladky w.
Omaha Body & Equipment Co. ....ooooveeveeecanerce e
Rule of liberal construction of the Workmen’s Com-
pensation Act stated. Hladky v. Omaha Body &
Equipment CoO. oo

Dworak v. City of Omaha
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A workmen’s compensation case is triable de novo
in the Supreme Court. To entitle the plaintiff to
a recovery he must sustain the burden of proving
by a preponderance of the evidence that he suffered
an accident arising out of and in the course of bis
employment. Dworak v. City of Omaha ......c.c.c.. ...
The Workmen’s Compensation Act creates new rem-
edies, new rights, and new liabilities. It provides
both the adjective and substantive law. Shada wv.
W hitney
The appellate jurisdiction of the distriet court
and the Supreme Court is limited to those matters
which were properly at issue in the Nebraska
Workmen’s Compensation Court. Shade v. Whitney
On any appeal to the Supreme Court in a work-
men’s compensation case, the cause will be con-
sidered de novo upon the record. McDuffee v. Sciler
Surgical Co., Inc.
Whether an accident arises out of and in the
course of the employment must be determined by
the facts of each case. There is no fixed formula
by which the question may be resolved. McDuffee
v. Seiler Surgical Co., Inc.
Where an employee leaves the place where his duties
are to be performed or where his service requires
his presence to engage in a personal objective, not
incidental to his employment, the relation of em-
ployer and employee does not exist until he returns
to a place where by the terms of his employment
he is required to perform services. McDuffee w.
Seiler Surgical Co., Inc.
An injury is not compensable under the Workmen’s
Compensation Act when it is incurred at a time
and place not within the terms of the employment.
McDuffee ». Seiler Surgical Co., Inc. .eeeeeeeeeenene...
The primary test in determining whether the re-
lationship of employer-employee exists is whether
the alleged employer has the right of control and
supervision over the work of the alleged employee
and the right to direct the manner in which the
work is to be done as well as the result which is
to be accomplished. Gardner v. Kothe ........................

Generally, an independent contractor is one who
contracts to do a piece of work according to his own
methods and is not subject to the control of the
other contracting party except as to the result of
the work. Gardner v. Kothe
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An indispensable element to the creation of the re-
lationship of an independent contractor is that the
party must contract to do a specified piece of work
for a specified price. Gardner v. Kothe .................
The absence of mutual interest in the profits or
benefits is conclusive that a partnership or joint
adventure does not exist. Gardner v. Kothe ...........
A contractor who fails to require a subcontractor
to carry compensation insurance is a statutory em-
ployer under the Workmen’s Compensation Act, and
is jointly and severally liable with the subcon-
tractor to the employees of the subcontractor. Gard-
ner v. Kothe .
The immediate employer is not a necessary party
to a proceeding to recover workmen’s compensation
brought by an employee against a statutory em-
ployer. Gardner v. Kothe
Under Workmen’s Compensation Act, a child living
in the home and dependent upon the deceased em-
ployee, who is not a child, adopted child, or step-
child of the deceased, does not qualify as a bene-
ficiary of death benefits. Copple v. Bowlin ..............
A son of a deceased employee by a former marriage
who resides with his mother under an order of court
granting his custody to her is not constructively
living with his father, even though the father con-
tributes to his support. Copple v. Bowlin .................
Where a deceased father, pursuant to court order,
contributed $30 per month to the support of a
child residing with a former wife, and the evidence
shows that such amount only partially supported
the child, such child is a partial dependent under
the Workmen’s Compensation Act. Copple v. Bowlin
When a question of dependency is involved under
Workmen’s Compensation Act, and there is no ques-
tion of heirship or right of inheritance, paternity
may be established as provided by legislative act
relating to children born out of wedlock. Copple
v. Bowlin
Where a child is wholly dependent upon a deceased
father, he takes the death benefits accruing under
the Workmen’s Compensation Act to the exclusion of
partial dependents by the express provisions of
Workmen’s Compensation Act. Copple v. Bowlin ....
Where a determination of paternity is a mecessary
incident to the determination of dependency under
the Workmen’s Compensation Act, the workmen’s

985

364

364

364

364

467

467

467

467

467



986

26.

27.

28.

29.

30.

31

32.

Zoning.

INDEX [VoL.

compensation court has power and authority to make
such determination. Copple v. Bowlin ................
An injury sustained by an employee while going to
and from his work does not arise out of and in the
course of his employment. Acton v. Wymore School
Dist. No. 114
Walking on the employer’s premises to and from the
street and a building where one is employed is a
necessary incident of employment, and an injury sus-
tained in so doing is compensable. Acton v. Wymore
School Dist. No. 114
In case of a latent injury the employee, in order
to avail himself of the benefits of the Workmen’s
Compensation Aect, must commence action within
the statutory period of 1 year after he has knowledge
that the accident has caused a compensable injury.
Bame v. Lipsett, Inc.
In case of payments of compensation having been
made the limitation shall not take effect until 1
year from the time of making the last payment.
Bame v. Lipsett, Inc.
A plaintiff employee in a workmen’s compensation
case who seeks to toll the statute of limitations
contained in Workmen’s Compensation Act by pay-
ments made by an employer must affirmatively show
in his petition that the payment was made within
the space of 1 year from commencing action in
order to state a cause of action as against a general
demurrer. Bame v. Lipsett, Inec.
There is no exception provided by the statute of
limitations in the Workmen’s Compensation Act for
the tolling thereof because of the incapacity of the
employee’s attorney and the courts can read none
into it. Bame v. Lipsett, Inec.
Right of subrogation of employer under Workmen’s
Compensation Act does not prevent an employee
from suing a third person for his injuries received in
an accident, but it requires his employer, having
paid compensation, to be made a party to such an
action. Niemeyer v. Forburger

A zoning regulation may not operate retroactively
to deprive a property owner of a previously vested
right to a use to which his property was put be-
fore the zoning regulation became effective. Board
of Commissioners v. Petsch
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Rights of property owner acquired prior to effec-
tive date of zoning regulation stated. Board of
Commissioners v. Petsch
The determination as to whether or not a vested
nonconforming use exists is usually a question of
fact, and each case must be decided on its own
merits. Board of Commissioners v. Petsch ..............
The right to a vested nonconforming use under
zoning regulations is, when established, a property
right, and any statute or law purporting to take
away such right is invalid. Board of Commissioners
v. Petsch
Before a zoning ordinance can be declared uncon-
stitutional, such ordinance must be either an arbi-

trary or an unreasonable pronouncement of the-

city council, or it must be without substantial re-
lation to public health, safety, morals, or general
welfare. Schlientz v. City of North Platte ................
A zoning ordinance may not operate retroactively
to deprive a property owner of his previously
vested rights, that is, a zoning ordinance cannot
deprive the owner of a use to which his property
was put before the enactment of the ordinance.
Schlientz v. City of North Platte
What is the public good as it relates to zoning
ordinances is primarily a matter lying within the
discretion and determination of the municipal body
and unless an abuse of this discretion has been
clearly shown, it is not the province of the courts
to interfere. Schlientz v. City of North Platte .......
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