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Mimick v. Beatrice Foods Co.

ANGELINE MIMICK, APPELLEE, V. BEATRICE Foobs
COMPANY, A CORPORATION, APPELLANT, IMPLEADED
WITH THE TRAVELERS INSURANCE COMPANY, A

CORPORATION, ET AL., APPELLEES.
93 N. W. 2d 627

Filed December 19, 1958. No. 34466.

1. New Trial: Appeal and Error. An appeal from an order of the
district court granting or denying a motion for a judgment
notwithstanding the verdict requires this court to consider the
entire record and to determine whether it does or does not jus-
tify the action of the trial court.

2. Trial. Where the facts adduced to sustain an issue are such
that reasonable minds can draw but one conclusion therefrom,
it is the duty of the court to decide the question, as a matter
of law, rather than submit it to a jury for determination.

3. Negligence: Trial. The burden of proving a cause of action is
not sustained by evidence from which negligence can only be
surmised or conjectured.

4. Bailments. The term “bailment” is comprehensively defined as
a delivery of personalty for some particular purpose, or on
mere deposit, upon a contract, express or implied, that after
the purpose has been fulfilled it shall be redelivered to the per-
son who delivered it or otherwise dealt with according to his
directions, or kept until he reclaims it, as the case may be.

5. The general rule is that a bailor is not liable to third
persons for their injuries resulting from the bailee’s negligent
use of the property bailed.

6. In the absence of special agreement, a bailor is under

no duty or obligation to inspect or repair the property bailed
while it is in possession of the bailee, and if there is a contract
to repair upon notice that repairs are necessary, a duty to re-
pair does not arise until notice is given.
Aprpeal from the district court for Platte County:
RoseErT D. FLORY, JUDGE. Reversed and remanded.

Chambers, Holland, Dudgeon & Hastings and Byron
Reed, for appellant.

Cleo F. Robak and Wagner, Wagner & Conrad, for
appellee Mimick.

Walter, Albert & Leininger and Frederick M. Deutsch,
for appellees The Travelers Ins. Co. et al.
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Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, and BosLaucH, JJ.

CHAPPELL, J.

Plaintiff, Angeline Mimick, brought this action against
defendant, Beatrice Foods Company, and others, seek-
ing recovery of damages for personal injuries received
when a milk dispenser, owned by and alleged to have
been negligently installed and maintained on top of a
bun warmer by defendant Beatrice Foods Company,
fell therefrom down upon plaintiff while she was an
employee of defendant, Lewis Frieze, in a cafe owned
and operated by him. Lewis Frieze was made defendant
as required by the workmen’s compensation law.

For answer, Beatrice Foods Company, hereinafter
called defendant, denied generally and specifically de-
nied that it installed or maintained said milk dispenser.
Defendant then admitted that plaintiff was employed
by Frieze as alleged, and admitted that defendant owned
the dispenser which it had delivered to the premises of
Frieze, but alleged that the dispenser was in the ex-
clusive custody and control of and was installed and
maintained by Frieze or Pegler & Company, or both
of them; and that if same were negligently installed and
maintained, it was due to their negligence. Plaintiff’s
reply was a general denial.

A jury trial was had, and at conclusion of all the
evidence defendant moved for a directed verdict or
dismissal of plaintiff’s action because the evidence was
insufficient to sustain a cause of action in favor of plain-
tiff, and because there was want of any proof that de-
fendant was negligent in any respect as alleged by
plaintiff. However, defendant’s motion was overruled,
and upon submission to a jury, it returned a verdict
awarding plaintiff damages against defendant, and judg-
ment was rendered accordingly. Thereafter, defendant’s
motion for new trial or in the alternative for judgment
notwithstanding the verdict and judgment was over-
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ruled, and defendant, Beatrice Foods Company, ap-
pealed. In doing so, defendant assigned: (1) That
the verdict and judgment were contrary to the evidence
and law; and (2) that the trial court erred in overruling
defendant’s motion for directed verdict or dismissal,
and in overruling defendant’s motion for judgment not-
withstanding the verdict and judgment. We sustain
the assignments.

In Edgar v. Omaha Public Power Dist., 166 Neb. 452,
89 N. W. 2d 238, we recently reaffirmed that: “A mo-
tion for directed verdict or for judgment notwithstand-
ing the verdict must, for the purpose of decision there-
on, be treated as an admission of the truth of all material
and relevant evidence submitted on behalf of the party
against whom the motion is directed. Such party is en-
titled to have every controverted fact resolved in his
favor, and to have the benefit of every inference that
can reasonably be deduced from the evidence.

“An appeal from an order of the district court grant-
ing (or denying) a motion for a judgment notwithstand-
ing the verdict requires this court to consider the en-
tire record and to determine whether it does or does
not justify the action of the trial court.

“Where the facts adduced to sustain an issue are
such that reasonable minds can draw but one conclu-
sion therefrom, it is the duty of the court to decide the
question, as a matter of law, rather than submit it to
a jury for determination.”

We also reaffirmed in Wolcott v. Drake, 162 Neb.
56, 75 N. W. 2d 107, that: “The burden of proving
negligence is on the party alleging it.

“Negligence is not presumed; the mere happening of
an accident does not prove negligence.

“The burden of proving a cause of action is not sus-
tained by evidence from which negligence can only
be surmised or conjectured.”

When considered in such light, the pertinent evidence
as summarized, discloses the following: Frieze had



VoL. 167] SEPTEMBER TERM, 1958 473

Mimick v. Beatrice Foods Co.

operated a new highway cafe at Columbus since March
9, 1955. His floor plans therefor had been provided by
Pegler & Company, from whom he had purchased all his
fixtures and equipment except a milk dispenser. When
that company installed such fixtures and equipment,
an electrically-heated bun warmer was purchased from
it by Frieze and placed on the floor against the kitchen
wall, according to plans. The bun warmer was a large,
square, stainless steel cabinet, about 3 feet high, which,
having adjustable legs, stood on the floor and contained
three drawers which operated on some kind of bearings,
but a flick, or quick opening or closing thereof, would
cause some jar or vibration of the cabinet.

Frieze had made arrangements with defendant’s gen-
eral manager to buy, pay for, and use its dairy products,
but defendant owned and agreed to deliver and furnish
Frieze a milk dispenser for use in his cafe. Such dis-
penser was a large stainless steel cabinet which stood
on four stainless steel cone-shaped legs about 124 inches
high. Such legs had plastic buttons about the size of
a nickel on the bottoms thereof. The dispenser had
room for two cans of milk and was equipped with faucets
from which milk could be and was drawn by employees
of Frieze and served to customers of his cafe. The
cans of milk were placed in the dispenser daily except
Sundays by an employee of defendant after the empty
cans had been removed. The dispenser had been de-
livered to the cafe by employees of defendant during
the time that other fixtures and equipment were being
delivered and installed by Pegler & Company.

+ At the time the dispenser was delivered by defend-
ant’s employees, they asked Frieze where to locate it,
whereupon an argument arose with regard thereto be-
tween Frieze and the representative of Pegler & Com-
pany. In that connection, Pegler & Company wanted
the dispenser to be installed on top of the bun warmer
as a perfect location, but Frieze did not agree thereto at
that time, so, as directed, defendant’s employees simply
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placed the dispenser on the kitchen floor and left. How-
ever, subsequently the dispenser was placed on top of
the bun warmer and against the kitchen wall by some-
one. The record does not show who so located it, but
it is clear that no employee of defendant ever did so,
and that Frieze and his employees knew at all times
that it had been so placed. In that connection, milk dis-
pensers in other cafes usually were located on top of
tables or other comparable equipment.

When defendant’s employee first delivered milk to
the cafe, he found the dispenser located on the stainless
steel top of the bun warmer, and thereafter no one ever
noticed that there was anything unusual or wrong with
its placement, although it was the daily duty of em-
ployees of Frieze not only to repeatedly take buns from
the bun warmer but also to draw milk from the dis-
penser faucets, which were located about waist high.
Employees of Frieze were also required to keep the dis-
penser clean and clean up around it. As a matter of
fact, Frieze knew that the dispenser so placed was not
fastened to the kitchen wall, and no average person
would have noticed such fact or the fact that the bun
warmer sloped slightly forward. It took careful ex-
amination by a person who was experienced with such
installations to discover the latter fact. There were
no defects in the dispenser itself, or in its location
which would render it dangerous for the purpose for
which it was furnished, and it was generally in the ex-
clusive custody, possession, and control of Frieze, his
agents and employees.

In that situation, plaintiff began her employment by
Frieze as a waitress on March 9, 1955, although she
had worked in his cafe 3 or 4 days previously while the
fixtures and equipment were being installed. From
March 9, 1955, until Sunday, April 17, 1955, plaintiff
had worked as a waitress, and upon many occasions each
day during that period she and other employees of
Frieze as well had taken buns from the bun warmer
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drawers and drawn milk from the dispenser to serve
customers of the cafe. On April 17, 1955, during the
noon hour, plaintiff opened a bun warmer drawer, took
out some buns, then pushed the drawer shut, and there-
after, as she turned to leave, the dispenser slid off the
bun warmer, knocked plaintiff down, and fell upon her.
In that connection, when plaintiff was first examined
by her physician at a hospital in Columbus, she told
him that: “* * * she had been working at Louie’s Cafe
and she opened the door of a bun-warmer to take some
rolls out, and, as she opened the door, there was enough
apparent vibration or movement that the milk-dispenser,
which was standing on the top of this bun-warmer, fell
off of the bun-warmer onto the floor; and she attempted
to get away from the falling object, but it struck her on
the outer aspect of her lower right leg. She also fell
with some force onto the floor of the room * * *.” As a
result she was injured, and this action against defend-
ants followed.

In this court plaintiff argued that since defendant
brought the dispenser to the cafe, it must have been
negligently placed on the bun warmer by its agents
or by agents of Frieze, the owner of the cafe; that the
legal relation of defendant and Frieze was principal
and factor; and that since defendant was principal and
Frieze, as a factor, was defendant’s agent, it became
immaterial which one of them so placed the dispenser
on the bun warmer. In that connection, there is no
competent evidence whatever that any agent or em-
ployee of defendant ever placed the dispenser on the
bun warmer. Rather, the only logical inference is that
Frieze or Pegler & Company did so. Also, under the
circumstances in this case, no relation of principal and
factor ever existed between defendant and Frieze. In
that respect, authorities relied upon by plaintiff are en-
tirely distinguishable and not controlling here. To dis-
cuss them at length would serve no purpose.

Rather, as argued by defendant, this case involves a
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typical bailment for mutual benefit. In other words,
defendant owned the dispenser and delivered it to Frieze
for his particular purpose to use in the sale of milk
purchased from defendant. In that situation, defendant
was simply a bailor of the dispenser, and Frieze was
bailee thereof.

As stated in 8 C. J. S., Bailments, § 1, p. 222, citing
numerous authorities: “The term ‘bailment’ has been
variously defined. It may be comprehensively defined
as a delivery of personalty for some particular purpose,
or on mere deposit, upon a contract, express or implied,
that after the purpose has been fulfilled it shall be re-
delivered to the person who delivered it, or otherwise
dealt with according to his directions, or kept until he
reclaims it, as the case may be.”

As held in Yost v. State, 149 Neb. 584, 31 N. W. 2d
538: “The term bailment may be said to import the
delivery of personal property by one person to another
in trust for a specific purpose, with a contract, express
or implied, that the trust shall be faithfully executed
and the property returned or duly accounted for when
the special purpose is accomplished.”

In Nagaki v. Stockfleth, 141 Neb. 676, 4 N. W. 2d 766,
we adopted the general rule that: “ “When a bailment is
reciprocally beneficial to both parties, the law requires
ordinary diligence on the part of the bailee, and makes
him responsible for negligence.’” Mattern v. McCarthy,
73 Neb. 228, 102 N. W. 468.”

The universal general rule is that a bailor is not
liable to third persons for their injuries resulting from
the bailee’s negligent use of the property bailed. See
McWilliams v. Griffin, 132 Neb. 753, 273 N. W. 209, 110
A. L. R. 1039. See, also, 8 C. J. S, Bailments, § 40,
p. 318, citing numerous authorities, which not only ad-
here to the foregoing general rule but point out ex-
ceptions thereto, which have no application here and
require no repetition. Such section also, at page 320,
states, citing authorities: “In the absence of special
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agreement, the lender is under no duty or obligation to
inspect or repair the property while it is in the pos-
session of the borrower, and if there is a contract to re-
pair upon notice that repairs are necessary, a duty to
repair does not arise until notice is given.” Herein we
find no evidence of any such agreement. Rather, the
onlyinference is that Frieze had the right to exclusive
custody, possession, and control of the milk dispenser
for the purpose for which it was furnished by defend-
ant, without any obligation of defendant to install, in-
spect, maintain, or repair the property.

We find no competent evidence in the record from
which it could be reasonably concluded that the milk
dispenser involved was under the control of defendant
or that same was negligently installed or maintained by
it in any manner which proximately caused or contrib-
uted to plaintiff’s injuries. '

For reasons heretofore stated, we conclude that the
trial court erred in overruling defendant’s motion for
directed verdict or dismissal at conclusion of all the
evidence, and erred in overruling defendant’s motion
for judgment notwithstanding the verdict. Therefore,
the judgment should be and hereby is reversed and the
cause is remanded with directions to sustain defend-
ant’s motion for judgment notwithstanding the verdict
and to render judgment for defendant, Beatrice Foods
Company. All costs are taxed to plaintiff.

REVERSED AND REMANDED.

WENKE, J., participating on briefs.

CHARLES R. STARKWEATHER, PLAINTIFF IN ERROR, V. STATE

OF NEBRASKA, DEFENDANT IN ERROR.
73 N. W. 2d 619

Filed December 19, 1958. No. 34498.

1. Homicide. To make the act of killing a person murder in the
first degree, it is necessary that the killing be unlawful and
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malicious and also that it be purposely done with deliberate
and premeditated malice. When there is evidence of those
facts, the jury’s verdict in finding the act to be murder in the
first degree is conclusive, in the absence of prejudicial error
otherwise.

2. Criminal Law: Trial. The credibility of witnesses and the weight
of the evidence are for the jury to determine in a criminal case
in which the evidence presents an issue of fact as to the guilt
or innocence of the accused and the conclusion of the jury may
not be disturbed by this court unless it is clearly wrong.

It is not error to refuse instructions requested
by defendant where the court on its own motion has given the
substance of such requests. 'The trial court is not required to
instruct in the exact language of a requested instruction. If
the point is covered by an instruction couched in proper terms,
it meets all the requirements of the law.

Ordinarily, error cannot be predicated on an
instruction given at the request of the complaining party.

5. Homicide. When once guilt of murder in the first degree is
determined the primary duty to fix the penalty rests upon the
jury.

Error to the district court for Lancaster County:
Harry A. SPENCER, JUDGE. Affirmed.

T. Clement Gaughan and William F. Matschullat, for
plaintiff in error.

Clarence S. Beck, Attorney General, and Cecil S. Bru-
baker, for defendant in error.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, and BosLAUGH, JJ.

SimmMons, C. J.

By information, the plaintiff in error was charged in
one count with unlawfully, feloniously, purposely, and
of his own deliberate and premeditated malice killing
Robert William Jensen; and in a second count with un-
lawfully, feloniously, and purposely in the perpetration
of a robbery killing Robert William Jensen.

We herein refer to the plaintiff in error as the defend-
ant, and to the defendant in error as the State.
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Defendant pleaded not guilty, and not guilty by reason
of insanity to both counts.

Trial was had to a jury. The jury found the defend-
ant guilty of murder in the first degree on counts I and
IT and fixed the penalty at death.

A motion for a new trial was made and overruled.
Sentence was pronounced in accord with the verdict.

The defendant’s assignments of error here are:

“l. The Court erred in refusing to give Instruction
No. 6 requested by the defendant and by restricting
the jury’s consideration to the defendant’s feebleness of
mind or will in determining whether the homicide had
been committed with a deliberate and premeditated
design to kill, thus preventing the jury from consider-
ing whether the defendant was suffering from such
insanity or impairment of the mind that would, if pres-
ent, eliminate capital punishment from the sentence for
the perpetration of a homicide.

“2. The Court erred in refusing to give Instruction
No. 10 requested by the defendant.

“3. The verdict is contrary to the evidence.”

We affirm the judgment of the trial court.

The third assignment of error is that the verdict is
contrary to the evidence. We determine that assign-
ment first. The contention is that the evidence is in-
sufficient to establish the existence of deliberation and
premeditation as essential elements to the crime of
murder in the first degree. Here the defendant would
have us reject all of the State’s evidence and material
parts of evidence of defendant’s witnesses going to that
issue.

As the case developed, it became evident that the ulti-
mate issue of fact for the jury to decide was the mental
competency of the defendant in the above respects.
The assignment of error goes to those questions.

Defendant was 19 years old. He had been keeping
company for about a year and a half with a 14-year-
old girl named Caril Fugate. It becomes necessary to
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mention her from time to time in thls recital. We
refer to her as Caril.

After the commission of the offenses here involved,
defendant gave the State a series of signed confessions.
They are in evidence, in large part offered by the de-
fendant. The State did not introduce evidence as-to
the other killings hereinafter recited. - That evidence
came from the lips of the defendant and from his con-
fessions which he offered.- The recital of facts here
contained comes from those sources, reinforced by cir-
cumstances and evidence otherwise. .

We begin at the home of Caril. She lived in Lincoln
with her stepfather, mother, and baby half sister. On
the afternoon of January 21, 1958, defendant there
killed the stepfather, mother, and half sister. The evi-
dence does not preclude a finding of deliberation: and
premeditation in the killing of the stepfather. Defend-
ant wrapped the bodies in paper, rugs, and blankets,
each separately He deposited the body of the mother
and baby in an unused outhouse, and the stepfather’s
body in a chicken house.

Whether Caril was present then is denied in one con-
fession and affirmed in another. Defendant and Caril
lived in the house until January 27, 1958. Relatives
and others repeatedly came to the house seeking infor-
mation about defendant and the other three persons.
Caril, using excuses, turned them away.

On the morning of January 27, 1958, some of them
left with a statement that they were coming back with
the police. Defendant and Caril then decided to flee,
and did so shortly before noon in defendant’s car.
Among other things, defendant took with him a .410
gauge shotgun belonging to the stepfather, a revolver
(for which he had no ammunition), and a hunting
knife. Before leaving defendant had sawed off a part of
the shotgun barrel to cause it to “spread.” They
changed a tire and bought gasoline in Lincoln. They
drove south about 8 miles to a filling station on the
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highway where they bought gasoline, had a tire re-
paired, and bought food and ammunition for the shotgun
and a .22 gauge rifle, although defendant did not then
have such a rifle. They also got Kansas, Missouri, and
Nebraska road maps. Defendant then drove south, east,
north, and then east through the town of Bennet to a
farm where a Mr. Meyer lived alone. Defendant had
hunted there. Near the Meyer home was an abandoned
schoolhouse site. All buildings had been torn down.
A cave remained with the door torn from its hinges.
During the afternoon defendant and Caril visited the
cave near the Meyer house. Later defendant shot and
killed Mr. Meyer and robbed him of money, some articles
of clothing, and a .22 gauge rifle. They again visited
the cave.

Defendant then again drove to the filling station south
of Lincoln where he bought more ammunition, secured
more maps, returned to Bennet, and went back to the
Meyer farm. He became fearful that some one had been
there and discovered that crime. They then started
away from the Meyer farm and schoolhouse vicinity.
Defendant’s car became stuck in the snow and finally
was abandoned.

Carrying the guns, the knife, and other articles de-
fendant and Caril then started walking along the road.
They met up with a young man named Robert Jensen
and a Miss King from Bennet who were riding in an
automobile. Defendant asked for “a lift into Bennet,”
and Jensen offered them a ride. Defendant stated that
Jensen recognized him, basing it upon questions asked
by Jensen.

Defendant and Caril were in the rear seat, each with
one of the guns in their hands. Defendant ordered
Jensen to drive to Bennet, which he did. He then
ordered him to drive toward Lincoln, which he did.
After going a few miles defendant ordered Jensen to
turn around and drive back to the schoolhouse cave loca-
tion, which Jensen did. During this drive defendant
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robbed Jensen of his money and told him he was going
to take the Jensen car.

When they got to the cave site, Jensen and Miss King
were ordered out of the car and told to go into the
cave. Jensen started down, turned, and was coming
out when defendant shot and killed him. The bullets
all entered the right side of the head near the ear. Jen-
sen fell head forward into the cave, his body resting in
part on the steps. Miss King screamed. Defendant then
shot her and shoved her body into the cave.

Defendant remained there for some time. Before
leaving he placed the door over the opening to the cave
and covered it otherwise with boards and rubbish.

Defendant and Caril left in Jensen’s car. They drove
toward Hastings, then returned to Lincoln where they
slept the remaining early morning hours in the car.
On the early forenoon defendant drove into the Ward
home yard and gained admission to the home. Mrs.
Ward and a maid, Miss Fencil, were present. Defendant
took control of the house. Caril came in later. Shortly
after noon defendant said Mrs. Ward tried to shoot him
and fled. He threw the knife at her, where it struck
her in the back. She died from that wound. Mr. Ward
returned home. Defendant shot and killed him. Later
Miss Fencil was tied up on a bed. She was also killed.
Defendant does not admit that killing. Defendant then
left the Jensen car in the Ward garage. He took food,
clothing, and money from the Ward home. Defendant
undertook to dye his hair black by the use of shoe
polish.
~ In the Ward car defendant and Caril then drove from
Lincoln to Grand Island to Alliance and on into Wy-
oming. About noon near the city of Douglas, Wyoming,
defendant sought to secure a different car. He shot
and killed the owner. Officers appeared. Defendant,
alone, fled in the Ward car and shortly thereafter was
captured.

From this recital it is quite apparent that the jury
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could properly find that defendant intended to rob
Jensen and did rob him. It is also quite apparent that
the jury could properly find that beginning at least at
the time Jensen was ordered to turn and drive back
toward the cave, defendant deliberated and premedi-
tated the murder which occurred there. The jury could
properly find that what the defendant did do, he could
do.

Defendant offered evidence, from many sources, that
he was constantly in trouble in school and in fights with
his classmates, and that he was quick tempered. De-
fendant’s witnesses classed his intelligence at a dull
normal. He is small of size and is nearsighted, a defect
that does not appear to have been discovered until the
last few years. Glasses were fitted and the handicap
largely corrected. Defendant left school at the end of
the ninth grade, and worked as a common laborer with
apparent ability to retain jobs that he was suited to do.
He liked guns, knives, and cars. He owned or had
access to guns. He owned the knife involved, and had
owned two or more cars.

Defendant offered expert witnesses in psychology and
psychiatry. These witnesses testified after they had
visited with defendant at length and had knowledge of
his confessions and other available information about
him. The effect of the testimony of one witness was that
defendant was not able to premeditate any of these
crimes; that he was not capable of premeditating or de-
liberating such an act; that he was not mentally capable
of premeditating a robbery; that defendant had the men-
tal ability to plan to avoid detection and to saw off the
shotgun barrel; that he did not have the capacity to plan
a robbery so far as premeditation was concerned; that he
had the mental capacity to execute a robbery and to pur-
chase ammunition and gasoline, to pick up road maps,
and to get tires repaired; and that he had no capacity
for normal control.

A psychiatrist, testifying for the defense, concluded
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that defendant did not have the mental capacity to de-
liberate and premeditate the killing of Jensen; that he
did not, could not, premeditate the robbery; that he was
mentally capable of forming the intent to commit the
robbery; and that right and wrong does not mean to
the defendant what it does to an ordinary person as
applied to murder. His major finding was that defendant
did not think, act, or feel like other people, and there
was a possibility that there was something wrong in
his brain.

Another psychiatrist testified that defendant was not
of a normally healthy mind; that he had a diseased or
sick mind; that his mind went directly from impulse
to action without any chance for deliberation or hesita-
tion; that he was not capable of premeditation or de-
liberation; that “in the sense of if we think of premedi-
tation and deliberation as considering an act, its possible
consequences, various alternatives, that he was not
capable of that; in the sense of proceeding from an im-
pulse to an action, in which the action is broken down
into separate stages, it is possible that he did that. * * *
I believe when he decides to do something, he goes ahead
and does it. He may plan it; it may be an act which
takes a certain amount of time, requires certain stages.
In taking his car, he has to think, ‘Well, where can we
stop and let them off? This is part of the planning. I
don’t think he thinks of all these things at once, but as
he goes along he thinks of what he has to do next in
order to accomplish his intent”; that defendant calcu-
lated “to avoid detection, to escape, and so on”; and
that he formed an intent to rob Jensen, acted on it, and
executed it.

The State in rebuttal offered the evidence of three
witnesses. A clinical psychologist testified as to his
examination of the defendant; that he was of average
intelligence, was emotionally immature, and was legally
sane.

A neuropsychiatrist testified as to his examination
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of the defendant; that he was legally sane; that he knew
the difference between right and wrong and the nature
and quality of his acts; that defendant had a person-
ality disorder which is “a type of personality that is
other than an entirely normal adult personality, or even
different from a person, say, nineteen years of age. It
has certain variations from what is accepted as the range
of standard behavior”; that he had no mental disease or
defective mind; and that he was not a fit subject for
commitment to a mental institution.

Another psychiatrist testified that psychiatry meant
the diagnosis and treatment of nervous and mental dis-
eases. He testified as to his examination of defendant;
that he found no evidence of brain disease; that defend-
ant was not suffering from any type of psychotic dis-
order; that his diagnosis of defendant was that he “had
a personality disorder characterized by emotional in-
stability, considerable emotional insecurity, and impul-
siveness; that this would fit into a category under the
antisocial type of personality disorder; that he was
legally sane”; that he did not find any indication of
brain damage; that defendant knew the difference be-
tween right and wrong and had the mental ability to
know the nature and quality of his acts; that he had
normal intelligence; that he was medically sane; that he
had the mental capacity to form the intent to rob Jen-
sen and to carry out that intent; and that he had the
mental capacity to deliberate and premeditate the in-
tent to murder Jensen and to carry out that intention.

All of these witnesses were examined and cross-ex-
amined as to their qualifications, their information of
the offenses, their knowledge of the defendant, and the
facts and scientific basis for their conclusions. No ques-
tion of foundation is presented. We can here only set
out the broad area of the choice that was put to the jury.
It is patent that its verdict is amply sustained by the
evidence.

The long established and often followed rules are:
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“And in addition to being unlawful and malicious, to
make the act of killing murder in the first degree, it is
only necessary to establish that it was done with de-
liberation and premeditation, of which there being some
evidence before the jury, their verdict fixing that as
the degree of criminality is conclusive on that point.”
Schlencker v. State, 9 Neb. 241, 1 N. W. 857. (This
case was reversed and remanded for reasons not involved
in the above rule of law. See 9 Neb. 300, 2 N. W. 710.
However, it has been cited as authority for the above-
quoted rule in Bartlett v. State, 115 Neb. 148, 211 N.
W. 994.)

“The credibility of witnesses and the weight of the
evidence are for the jury to determine in a criminal case
in which the evidence presents an issue of fact as to
the guilt or innocence of the accused and the conclusion
of the jury may not be disturbed by this court unless it
is clearly wrong.” Sedlacek v. State, 166 Neb. 736, 90
N. W. 2d 340.

Defendant’s requested instruction No. 6 is as follows:
“You are instructed that although you find, beyond a
reasonable doubt, that defendant was capable of know-
ing the nature and quality of his act and of distinguish-
ing between right and wrong with respect to the killing
of Robert William Jensen, nevertheless, if you should
further find that at the time of the killing of said Robert
William Jensen by the defendant, said defendant did
not then have the mental capacity or ability to deliber-
ate and premeditate said killing, said defendant, in that
event, would not be guilty of murder in the first degree.”
Defendant considers this requested instruction in rela-
tionship to an instruction given to which we shall refer
presently.

The court instructed the jury that “the burden is upon
the State to prove beyond a reasonable doubt each and
every one of the elements necessary for a conviction, to-
gether with the defendant’s sanity.”

The court further instructed the jury that it could
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find the defendant guilty, under either or both counts,
of murder in the first degree, murder in the second de-
gree, manslaughter, not guilty by reason of insanity, or
not guilty. The court by its instructions defined terms
used. It instructed the jury that: “To constitute mur-
der in the first degree under this first count there must
have been an unlawful killing, done purposely and with
deliberate and premeditated malice.”

The court then instructed the jury that it should first
determine whether or not defendant killed Jensen in
Lancaster County on or about January 27, 1958. If it
found that he did, it should then consider whether de-
fendant was not insane at the time of the killing: “If
you are not satisfied beyond a reasonable doubt that
the defendant was then not insane, or, in other words,
if you have a reasonable doubt as to whether the de-
fendant possessed the necessary mental capacity, as
hereafter explained, then your verdict must be not
guilty by reason of insanity, * * *. If, however, you are
satisfied by the evidence beyond a reasonable doubt of
the truth of all four of the above material elements,
you will then proceed to determine whether the defend-
ant is guilty of murder in the first degree.”

The court then again instructed that the material ele-
ment of murder in the first degree was that the defend-
ant killed Jensen “purposely and of his deliberate and
premeditated malice. * * * If, however, the evidence
does not satisfy you beyond a reasonable doubt of the
truth of the above material element of this count, then
your verdict as to this count should be not guilty.”

As it indicated it would do “hereafter” in the instruc-
tions, the court then instructed the jury that: “* * *
a person may be suffering from some form of insanity
or impairment of the mind, yet if he has the mental
capacity to understand what he is doing and to know
it is wrong and deserves punishment, he is criminally
responsible for his acts. In this case if, from all of the
evidence, you are convinced beyond a reasonable doubt
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that the defendant committed the crime charged, or one
of the lesser degrees, and at the time of the commission
of such crime was of sufficient mental capacity to under-
stand what he was doing, and was of such mental capacity
as to know that such act was wrong and deserved punish-
ment, the defendant would be legally responsible for his
acts and you should return a verdict of guilty although
you might find that at the time he was suffering from
some insanity or impairment of the mind.”

The defendant makes no contention of error in the
above instructions. It is patent that the trial court re-
lated the subject of mental capacity to the element of
deliberation and premeditation. No other rational con-
struction can be placed on the ordered sequence of the
instructions in that regard.

The established rule is: “It is not error to refuse in-
structions requested by defendant where the court on
its own motion has given the substance of such requests.
The trial court is not required to instruct in the exact
language of a requested instruction. If the point is
covered by an instruction couched in proper terms, it
meets all the requirements of the law.” Grandsinger v.
State, 161 Neb. 419, 73 N. W. 2d 632.

The trial court did not err in refusing to give the re-
quested instruction.

We have included herein quotations of only a part
of the trial court’s instructions as to mental capacity.
With one exception the instructions are not assigned
as error.

Within the instruction and near its close, the trial
court included this sentence: “In this respect, feeble-
ness of the mind or will, if such you find, even though
not so extreme as to justify your finding that the de-
fendant is irresponsible, may nevertheless be properly
considered by you in determining whether a homicide
has been committed with a deliberate and premeditated
design to kill where the grade of the offense requires
those lements (sic).”
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Defendant’s complaint by way of argument is directed
largely at the inclusion of the above last-quoted lan-
guage. It is contended that it refers to only “one factor
of deliberation and premeditation for the purpose of de-
termining the degree of the offense, and not whether
one has been committed.”

Defendant contends that the trial court by this lan-
guage excluded from the consideration of the jury all
evidence of the mental condition of the defendant, ex-
cept that which could be classified as “feebleness of the
mind or will” in determining whether there was present
a deliberate and premeditated design to kill.

We do not so read the instruction. There was evi-
dence offered which the defendant claimed went directly
to the question of feebleness of the mind or will of the
defendant. Specifically the court directed the jury’s
attention to that evidence and by the use of the phrase
“In this respect” tied that evidence into the general evi-
dence of mental capacity that could be considered by
the jury to determine whether the offense had been
committed with “a deliberate and premeditated design
to kill.” By so doing the trial court included the evi-
dence of feebleness of mind or will in the evidence on
the broad issue of deliberate and premeditated design
to kill. It had done so earlier in defining the crime of
murder in the first degree. It was done here a second
time. The trial court did not restrict the issue of crim-
inal responsibility to the evidence of feebleness of mind
or will.

The defendant requested the court to give this instruc-
tion: “Feebleness of mind or will, even though not
so extreme as to justify a finding that the defendant is
irresponsible, may nevertheless be properly considered
by you in determining whether a homicide has been
committed with a deliberate and premeditated design to
kill, and may thus be effective to reduce the grade of
the offense.” This obviously rests upon our holding in
Washington v. State, 165 Neb. 275, 85 N. W. 2d 509.
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It will be noted that the court gave the substance of this
requested instruction as above set out.

The rule is: “Ordinarily, error cannot be predicated
on an instruction given at the request of the complain-
ing party. Bell v. State, 114 Neb. 17.” Torske v. State,
123 Neb. 161, 242 N. W. 408.

We find no merit in the error assigned and above
discussed.

The defendant requested the court to instruct the jury
as follows: “A felonious intent to steal the same is an
essential ingredient of the crime of robbery and if you
find that the defendant did not have the mental capa-
city for forming and entertaining such a felonious in-
tent at the time of the alleged perpetration of a robbery
as charged in Count II, you are to find him not guilty
of that crime as charged.” The court refused the re-
quest. Defendant assigns it as error.

The court in defining robbery included in the defini-
tion the clause “with the intent to rob or steal.” In its
instruction as to count II the court included “intent to
rob” as an element to be proven.

Further the court instructed the jury that one of the
essential elements of the crime charged in count II
was “the intent to rob or steal.” The court instructed
that the jury must also consider the material element
to the State’s case that the defendant “was not insane.”
The court set out, as hereinbefore stated, the require-
ments placed upon the State to prove the sanity of the
defendant. The court further stated that “intent” was
a necessary element to prove the crime charged against
the defendant and instructed as to how that could be
determined.

The assignment is predicated on the proposition that
the forming and entertaining of a criminal intent is a
question for the jury’s consideration in determining
whether the accused is guilty of the crime charged.

It appears obvious that the question was submitted



Vor. 167] SEPTEMBER TERM, 1958 491
Starkweather v. State

to the jury by instructions with which defendant finds
no fault.

The established rule is quoted above from Grand-
singer v. State, supra.

The assignment is not sustained.

The theory of the defendant, as stated in the assign-
ment of error, seems to be that we can reduce the sen-
tence from death to life imprisonment based on the
claimed weakness of the evidence as to deliberation and
premeditation. Either the evidence is sufficient to sus-
tain the verdict and judgment, or it is insufficient. As
stated above we have considered the evidence that went
to the jury and deem it quite sufficient to sustain the
verdict. When once guilt of murder in the first degree
is determined the primary duty to fix the penalty rests
upon the jury. See, § 28-401, R. R. S. 1943; Sundahl v.
State, 154 Neb. 550, 48 N. W. 2d 689. It is a duty of the
jury separate and apart and subsequent to the deter-
mination of guilt of murder in the first degree.

We discussed section 29-2308, R. R. S. 1943, in Sun-
dahl v. State, supra. We see no reason to repeat here
the conclusions there reached. They are in principle
applicable here.

We have examined the entire cause and consider that
no substantial miscarriage of justice has actually oc-
curred.

The judgment of the trial court is affirmed.

Friday, the 27th day of March 1959, between the
hours of 6 am. and 6 p.m. of said day is fixed as the
date for carrying into effect the sentence of the district
court.

AFFIRMED.

WENKE, J., participating on briefs.
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GEORGE SMITH, PLAINTIFF IN ERROR, V. STATE OF
NEBRASKA, DEFENDANT IN ERROR.
93 N. W. 2d 499

Filed December 19, 1958. No. 34517.

Criminal Law: New Trial. In a case where there has been a con-
viction of a criminal offense in the district court and proceed-
ings have been instituted for review by petition in error in the
Supreme Court, and thereafter a timely motion for new trial
on the ground of newly discovered evidence has been filed, the
district court has jurisdiction to hear and make a determina-
tion upon such motion without permission of the Supreme Court
and without suspension of the writ of error.

Error to the district court for Keith County: JoHN
H. Kuns, JubGe. On motion to suspend writ of error.
Motion overruled.

Reddish & Fiebig, for plaintiff in error.

Clarence S. Beck, Attorney General, and Homer L.
Kuyle, for defendant in error.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLAUGH, JJ.

YEAGER, J.

In this action in this court George Smith is plaintiff
in error and the State of Nebraska is defendant in error.
The defendant in error will be hereinafter referred to
as the State and the plaintiff in error as the defendant.

To the extent necessary to relate here, the defend-
ant was charged with the criminal offense of burglary
in an information filed in the distri¢t court for Keith
County, Nebraska, containing five counts, each count of
which contained a separate charge. He was duly tried
to a jury and was convicted of the several offenses. A
motion for new trial was duly filed. This motion was
not ruled upon during the term at which the trial was
had, which was the March 1958 term.

Thereafter and within the May term of court it ap-
pears that a hearing was had on the motion for new
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trial and affidavits in support thereof. The motion was
overruled and the defendant was sentenced to serve a
term of not less than 2 nor more than 5 years on each
count, the terms to be served consecutively and not con-
currently. This was on July 18, 1958.

Thereafter the defendant brought the case to.this court
for review by petition in error the purpose of which
was to seek a reversal of the conviction and sentences.
A writ of error was duly issued.

On November 26, 1958, the defendant filed a motion
in this court the declared purpose of which is to suspend
the writ of error. In the motion it is recited that after
sentence newly discovered evidence was obtained which
entitles the defendant to a new trial. This second mo-
tion for new trial does not appear in the record here. By
recital in the motion filed in this court it is declared
that a hearing was had in the district court on the second
motion for new trial on November 20, 1958, but that the
court found that jurisdiction to consider it was sus-
pended during the pendency of this error proceeding
unless leave to consider it is given by this court.

The motion by its terms goes beyond the question
of whether or not the district court has jurisdiction to
hear and pass upon a motion for new trial based upon
newly discovered evidence after a criminal conviction
has been taken to the Supreme Court for review by peti-
tion in error. This question of jurisdiction to hear and
make an adjudication upon a motion for new trial during
the pendency of a proceeding in the Supreme Court,
however, is the only one which may properly be con-
sidered herein.

The statutes of this state permit the filing of mo-
tions for new trial and the granting thereof on the
ground of newly discovered evidence in criminal cases
within 3 years of the date of the verdict in the case.
§ 29-2103, R. R. S. 1943. The motion filed in this case
was therefore filed in time. The question of whether
or not it is sufficient in substance is a matter not prop-
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erly to be considered by this court at this time. That
is a matter for consideration by the district court.
There is nothing in the statutes stating or indicating
that consideration shall be delayed until after the de-
cision on review by the Supreme Court of a conviction
of a criminal offense on petition in error, unless per-
mission to hear and determine is granted by this court.
No decisions have been cited or found indicating that
there should be any such delay. Reason appears to in-
dicate that the legislative intent was that the two pro-
ceedings as such should be conducted separately and
independently of each other, and that such independent
conduct by the district court could not be regarded as
an invasion of the jurisdiction of the Supreme Court.
It is to be observed of course that a motion for new
trial is directed to the trial court. § 29-2101, R. R. S.
1943. There is no provision for filing such a motion
elsewhere. As pointed out the only restriction on the
right to file is that it shall be filed within 3 years after
verdict. At no point is the right to file or to have an
original adjudication upon it related to a proceeding
for review. Specifically the statute relating to the
filing of a motion for new trial on the ground of newly
discovered evidence (§ 29-2103, R. R. S. 1943) contains
no restrictions upon the jurisdiction of that court to
hear and make an adjudication on the sufficiency or
merits of the motion at any time after it has been filed.
Undoubtedly in a case where there had been a con-
viction and a review on petition in error by the Supreme
Court resulting in affirmance a motion, if filed within
3 years, would be proper. If the district court properly
sustained the motion the conviction and its affirmance
would be nullified and a new trial would become neces-
sary. Reasonably therefore it may not well be said
that the exercise of this original jurisdiction of the trial
court must be delayed and required to depend upon
final disposition of the proceeding for review or upon
consent of the reviewing court, when no such restric-
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tion of power is declared. If there are valid grounds for
re-examination on the basis of newly discovered evi-
dence to ascertain whether or not a person has been
wrongfully convicted the steps provided for such re-
examination should be taken timely and without undue
delay.

The conclusion reached is that the district court was
not deprived of jurisdiction to hear and make a deter-
mination upon the motion filed in that court for a new
trial based on alleged newly discovered evidence, but
on the contrary was fully clothed with jurisdiction so
to do.

The motion filed in this court to suspend the writ of
error herein is therefore overruled.

MOTION OVERRULED.

Roy WEMMER, APPELLANT, v. RaLPH I. YOUNG ET AL,
APPELLEES.
93 N. W. 2d 837
Filed December 26, 1958. No. 34365.

1. Waters. If by gradual erosion a river becomes the boundary
of land, the owner thereof is a riparian owner and is entitled
to any accretion thereto.

2. If by process of accretion and reliction the water
of a stream gradually recedes, changes the channel of the
stream, and leaves the land dry that was previously submerged
by water, the land is the property of the riparian owner.

3. The erosion of a river which cuts across riparian land

and into the land of an adjoining owner destroys the title of
him whose land was originally riparian and he may not reassert
his title if the river reverses its movement and new land is
formed within what were his original boundaries.

4. Easements: Adverse Possession. The use and enjoyment which
will create title by prescription to an easement are substantially
the same in quality and characteristics as the adverse possession
which will give title to real estate. The use and enjoyment
must be adverse under eclaim of right, continuous, open, and
exclusive, with the knowledge and acquiescence of the owner of
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the servient tenement, must continue for the full prescriptive
period, and must be substantially identical.

To establish a prescriptive right to an ease-
ment, all the elements of a prescriptive use and enjoyment must
be established by clear, convincing, and satisfactory evidence.

6. Easements. If an easement is acquired by prescription, the
extent of the right is fixed and determined by the user in
which it originated. To establish an easement by prescription
the evidence must show the extent of the user for a period of
10 years.

An alleged easement that is too indefinite for a de-
terminate description cannot be established and protected by a
court of equity.

8. Waters. Accrection must be expressly excluded from a convey-
ance to avoid a transfer of it.

9. Judgments. A judgment rendered in an action does not affect
or bind a person who was not a party to the action.

10. New Trial. Newly discovered evidence is not sufficient reason
for a new trial of a cause if diligence before the trial would
have produced notice or knowledge of the alleged recently dis-
covered evidence.

11. Trial. The law will not intervene to assist a litigant who has
not exercised due diligence to prevent the result of which he
complains and which is attributable to his inattention.

12. Appeal and Error. This court may in an equity case give proper
consideration to the fact that the trial court inspected the
premises and physical matters involved in the cause and that
its examination thereof constituted evidence because the rele-
vant facts observed necessarily affected the mind of the court
and tended to influence belief or unbelief on the matters at is-
sue in the case, if there is other competent evidence in the
record to sustain the findings.

ApPPEAL from the district court for Butler County:
H. EmersoN KoOKJER, JUDGE. Affirmed.

Theodore L. Richling and Joseph C. Hranac, for ap-
pellant.

Frederic J. Coufal, Cassem, Tierney, Adams, Kennedy
& Henatsch, and Lloyd L. Pospishil, for appellees.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosrLauch, JJ.
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BosLauch, J.

This litigation was instituted by appellant to quiet
title to the land he claimed to own described as Lot 5
of Section 12, Township 17 North, Range 4 East of the
6th P. M., Butler County, and all accretions north there-
of to the center of the channel of the Platte River as
against appellees and to have an easement in favor of
appellant established across the land of Ralph I. Young
and Anna M. Young, appellees, from the highway
west thereof along the north line of the Young land to
the property claimed to be owned by appellant. The
easement has existed, as he asserted, for as much as
40 years as a means of ingress and egress to and from
the property of appellant. He asked to have Ralph L
Young and Anna M. Young enjoined from in any man-
ner interfering with the easement or its use as a way
to and from the property of appellant and to recover
from Ralph 1. Young and Anna M. Young $900 which
appellant claimed they, without authority or right, had
collected and retained as rental from Harry A. Koch
for the use by him of land which belonged to appellant.

Ralph I. Young and Anna M. Young, Albin Peltz and
Ann Peltz, and Harry A. Koch, appellees, denied the
claims made by appellant as a basis for the relief he de-
manded and they respectively by cross-petition alleged
facts sufficient to entitle them to an adjudication quiet-
ing title in them respectively to the land they claimed to
own as herein specified. Ralph I. Young and Anna M.
Young will be hereafter designated as Young, Albin
Peltz and Ann Peltz will be referred to as Peltz, and
Harry A. Koch will be hereafter spoken of as Koch.

Young in his answer and cross-petition alleged that:
He and his wife were the owners as joint tenants and
in possession of Lots 1 and 2 and all accretions thereto,
the south half of the northwest quarter and the north
half of the northeast quarter including all accretions
thereto, and the southwest quarter of the northeast
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quarter of Section 13, Township 17 North, Range 4
East of the 6th P. M. in Butler County, including all
islands and the bed of the Platte River lying north of
the accretions to Lots 1 and 2 and the north half of the
northeast quarter of Section 13 to the thread of the
stream of the river except the part thereof sold to Harry
A. Koch which was the north half of the north half of
the northeast quarter of the northeast quarter of said
Section 13 and the accretions thereto. W. A. Malovec
and wife purported to convey by quitclaim deed to Koch
the land lying and being between the north line of
Lots 1 and 2 and the north half of the northeast quarter
of Section 13 and the Platte River, said lands being
accreted to said Lots 1 and 2 and the north half of the
northeast quarter of said Section 13. At the time of the
execution of the deed W. A. Malovec had no right, title,
or interest in the lands involved in this litigation but
the deed and the record thereof are a cloud on the real
estate owned by Young as above described. At the time
of the government survey of said Section 13 there ex-
isted between the north boundary thereof and the Platte
River an area described in the survey as Lot 5. It com-
menced at a point on the north boundary of Lot 1 and
extended eastward therefrom to the east line of Section
13. After the survey but many years prior to 1930 the
Platte River by slow and imperceptible erosion of its
south bank washed the bank fo the south until it was
entirely south of the original northern boundary of Lots
1 and 2 and was south of virtually all of the northern
boundary of the north half of the northeast quarter of
Section 13. Lot 5 as it existed north of Lot 1 was en-
tirely washed away by the river and the part of Lot 5
north of the northeast quarter of Section 13 was vir-
tually all washed away. Subsequent to the southern-
most erosion of the south bank of the Platte River
along the north edge of Section 13 the river began slowly
to wash particles of soil against the said south bank
where they adhered and by process of accretion began to
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extend toward the north until said bank reached the
location it now occupies. The district court for Butler
County in an action therein brought and prosecuted by
Frank W. Barcal, who was then the owner of the real
estate now owned by Young, against Milo Evans, in
which it was alleged that Milo Evans was claiming a
part of said property, found and adjudicated that the
title to the property involved therein should be and was
quieted in Frank W. Barcal and that all the land that
had existed between Lots 1 and 2 and the north half
of the northeast quarter of Section 13 and the Platte
River at the time of the government survey had long
since washed away and was no longer in existence and
no part of the land now lying north of Lots 1 and 2
and the north half of the northeast quarter of Section 13
was land that had existed at the time of the government
survey. Island No. 1 divides the Platte River into two
channels, one to the north and one to the south of it.
Lying to the south and west of island No. 1 is another
island the eastern end of which lies immediately south
of the west end of island No. 1. The second island men-
tioned above has been for convenience identified as
island No. 2. The thread of the stream of the Platte
River west of island No. 1 is and had been before island
No. 2 was formed north of island No. 2. The thread
of the channel of the Platte River south of island No. 1
is and had been since before the formation of island No.
2 north of it. Young is the owner of the mainland south
of island No. 2 and by virtue of such ownership Young
owns to the thread of the stream of the Platte River
including island No. 2. Young and his predecessors in
title have for more than 40 years last past been in the
open, notorious, actual, hostile, exclusive, and adverse
possession under color of title of the property owned by
Young as above stated. Young asked the court to quiet
title to the property owned by him and to bar the plain-
tiff and the codefendants from asserting any claim there-
in or right thereto; to cancel the deed from W. A. Mal-
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ovec and wife to Harry A. Koch; and to enjoin the ap-
pellant from asserting any right-of-way or easement in,
to, or over the property of Young.

The cross-petition of Peltz asserted he owned Lots 2
and 3 south of the Union Pacific right-of-way and the
accretion to Lot 1 in Section 12, Township 17 North,
Range 4 East of the 6th P. M., Colfax County. He as-
serted ownership of island No. 1 by patent and mesne
conveyances and the ownership of islands described in
the record as Nos. 2, 3, and 4. Island No. 2 was de-
scribed as south of Lots 2, 3, and 4 of Section 12 and
south and west of island No. 1. Islands Nos. 3 and 4
were described as immediately west of or on the Colfax-
Dodge County line and immediately south of island No.
1. He asserted that he derived his original title from
the United States and is entitled to all the accretion to
the real estate for the reason that he and his predeces-
sors in title have at all times been riparian owners and
are entitled to all of the real estate over which the
Platte River flows with reference to the banks and the
thread of the stream as they then existed; that he or his
predecessors have not surrendered or lost any of their
right to the real estate to the center or thread of the
stream of the Platte River as it existed in the year 1857
when it was orginally surveyed, laid out, and recorded;
that since that survey and more than 16 years ago islands
Nos. 2, 3, and 4 to which he claims title were created
from the bed of the river; that the real estate owned
by him was during the year 1857 and has since been
located north of the center or thread of the Platte River;
that the principal portion of the stream of the river
then flowed and now flows south of all the real estate
above described and claimed by the cross-petitioner and
he is entitled to have the title thereto quieted and con-
firmed in him; and that he and his predecessors in title
have had continuous, notorious, and exclusive adverse
possession of islands Nos. 2, 3, and 4 under claim of
title for more than 10 years last past and for this addi-



VoL. 167] SEPTEMBER TERM, 1958 501

Wemmer v. Young

tional reason he is entitled to have the title to the real
estate quieted in him. He prayed for an appropriate
adjudication by the court.

The substance of the answer and cross-petition of
Koch was the assertion that he was the owner of the
north half of the north half of the northeast quarter
of the northeast quarter of Section 13 and the accretion
thereto. The accretion is described as beginning at the
northeast corner of Section 13, thence west along the
north line of that section 1,440 feet, thence north at
right angles to said north line to the center of the Platte
River, thence east along the center line of the Platte
River to the east line of said section as extended, and
thence south along the east line of Section 13 to the point
of beginning. Koch asserts that he made a lease with
Young for the premises described in the lease, entered
into possession and occupancy thereof, and paid to
Young the rental as required by the terms of the lease
until Koch obtained title to the premises by deed from
Young and deed from W. A. Malovec and wife; that the
adjudication made by the district court for Butler
County in the case of Frank W. Barcal v. Milo Evans
on September 6, 1930, was and is res judicata of all
issues with respect to the lands between the Platte
River and the north line of said Section 13; that the
judgment in that case adjudicated the question of all
lands between the north line of said Section 13 and the
Platte River as being accretion land to said Section 13
and therefore plaintiff (appellant) has no valid right or
claim to any of said land; that any claim asserted by
him thereto is subject to and barred by the adjudication
aforesaid; and that Koch and his grantors have had and
maintained actual, open, continuous, and exclusive ad-
verse possession of all said accretion lands, claiming
title thereto for a period of 50 years last past. A judg-
ment quieting title to the lands was the relief the
cross-petitioner sought. Issue was joined by appropri-
ate pleadings to the answers and cross-petitions.
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The findings and judgment of the district court may be
summarized as follows: That the judgment in the case
of Frank W. Barcal v. Milo Evans in the district court
for Butler County was not binding upon appellant;
that the deed from W. A. Malovec and wife to Koch
describing lands in Section 13 was ineffective for the rea-
son that the grantors at the time of the conveyance
had no right or title to the real estate described in the
deed; that subsequent to the 1857 survey the Platte
River moved southward so that all that part of Lot 5
east of a point 1,558.2 feet west of the southeast corner
of Section 12 and all that part west of a point 2,690.2
feet west of the southeast corner of Section 12 washed
away, that subsequent thereto accretion added to the
south bank so that now all the river bank is north of
the north line of Section 13; that the accretion attached
to and became the property of the owners of the south
bank; that the accretion that attached to the south bank
west of a point 2,690.2 feet west of the southeast corner
of Section 12 became the property of predecessors in
title of Young; that all the accretion that attached to
the bank between a point 1,558.2 feet west of the south-
east corner of Section 12 and a point 2,690.2 feet west
of the southeast corner of Section 12 became the property
of the predecessors in title of appellant; that all the ac-
cretion that attached to the south bank for a distance
of 1,440 feet west of the southeast corner of Section
12 became the property of the predecessors in title of
Koch; that all the accretion to the south bank between
points 1,440 feet and 1,558.2 feet, respectively, west of
the southeast corner of Section 12 became the property
of the predecessors in title of Young; that at the time
of the formation of island No. 2, island No. 1 extended
500 feet westerly of its present position and at that time
the thread of the river was north of island No. 2 but
that the thread of the river between island No. 1 and
the south bank of the river was south of islands Nos.
1 and 2; that plaintiff (appellant) failed to prove a right-
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of-way or easement across the land of Young and plain-
tiff likewise failed to establish any right to a money
judgment against Young; and that it was stipulated
by the parties to the litigation that boundaries between
the various tracts of accretion should be parallel to
the east line of Section 12.

The judgment rendered by the district court quieted
title to the accretion lands south of the river and north
of Section 13 as follows: The east 1,440 feet of the ac-
cretion in Koch, the next 118.2 feet of the accretion in
Young, the next 1,132 feet of the accretion in plaintiff,
and the remaining accretion to the west line of Section
12 in Young. Title to island No. 2 was quieted in Young
except for the part thereof east of a north-and-south
line drawn 500 feet west of the west tip of island No. 2
and that part of the island was quieted in Peltz. Motions
for a new trial were each denied and appellant has
prosecuted this appeal.

The government survey of 1857 located Section 13,
Township 17 North, Range 4 East of the 6th P. M., as
what is now the northeast section in Butler County.
The Platte River at that place was about a half mile in
width and made a curve toward the east in its immedi-
ately previous northeasterly course. Section 12 was
immediately north of Section 13 above described and was
to a very considerable extent the bed of the river. The
northwest portion of Section 13 was at the time of the
survey riparian. The south bank of the river, because
it was coursing to the north and east, crossed the north
line of Section 13 more than one-fourth of a mile east
from the northwest corner of Section 13. There was
a wedgelike area of land between the north line of Sec-
tion 13 and the south bank of the Platte River. It was
surveyed and designated Lot 5 of Section 12, Township
17 North, Range 4 East of the 6th P. M. in Nebraska.
It extended along less than the east three-quarters of the
north section line of Section 13. The west point of it
was where the river intersected the north line of Sec-
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tion 13 and the east side was the east line of said Sec-
tion 12. The survey represented the length of the lot
from east to west as 52.48 chains. Frank W. Barcal
became the owner of a part of Section 13 which was
later transferred by his trustees to Young.

Appellant alleged he was the owner of Lot 5 of Sec-
tion 12 including accretions thereto to the thread of the
stream of the Platte River and was entitled to have the
title thereto quieted. He offered as proof of his asser-
tions in this respect a United States land grant or patent
for Lot 5 dated June 28, 1937, issued to Henry M. Fleek;
a deed from the patentee to Roy Wemmer and Joseph
Zacek for Lot 5 dated December 13, 1945; and a deed
from Joseph Zacek and his wife to Roy Wemmer for an
undivided one-half interest in Lot 5 dated August 1,
1950. There were no restrictions as to accretions in
these conveyances. Appellant refers to this evidence
as a prima facie case as to the ownership by him of
Lot 5 and the accretion thereto.

Appellant disputes the correctness of the findings of
the trial court that the Platte River, by washing, eroded
and obliterated large parts of Lot 5, thereby making
considerable portions of Section 13 riparian, and that
subsequent accretion attached to them became the prop-
erty of the riparian owners. Appellant argues that there
was insufficient evidence to establish southern encroach-
ment of the Platte River to the high bank. The high
bank of the Platte River was the location where the
southern encroachment of the river ceased in the area
involved in this case and the change in the elevation
from the high bank to the lower ground to the north of
it was estimated to be an average of about 5 to 6 feet.
The high bank is somewhat discernible on a photo-
static copy of an aerial map made in 1938 and it is defi-
nitely exhibited on the map of the Backlund survey
which is a part of the evidence in this case. Appellees
produced substantial evidence of the fact that the Platte
River in the early part of the present century flowed
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along and against the high bank. Louis Barcal, a wit-
ness produced and examined on behalf of appellees, said
he was born in 1888 and was 68 years of age. His father
bought the river farm in 1903 when witness was 15 years
of age from William Husenetter. This land was later
sold to Young and is involved in this case. Witness said
he helped his father with the work on the farm for about
9 years and he visited it at various times thereafter
until he moved to and lived on the land commencing
in 1933. He was familiar with the high bank of the
Platte River, part of which was on the farm and which
extended from east to west about 200 feet north of the
buildings thereon. The hay meadow on the farm ex-
tended to the edge of the high bank. North of the high
bank in 1903 was water of the river all along the north
end of the farm. The witness said, “In other words, the
Platte River ran along the high bank in 1903.” He
moved off the land in 1946 and he said he had been there
once or twice since. He stated that the high bank is
some distance farther south now than it was in 1903.
The water of the river flowed along it in 1903 and it did
not in 1956. In the former year the water was “under-
mounting” the bank and it was falling in the river.
Later the river started to move away from the high bank
and it increased from the south toward the north,
starting to leave sand there and working toward the
north and also growing brush and trees along where the
water had been. Witness said the high bank now is
where the river left it.

Another witness, William Mallovec, also named in the
record as W. A. Malovec, stated he was nearly 72 years of
age, was a son-in-law of Frank Barcal, and had been
familiar with what is referred to in the record as the
Barcal farm in Section 13, Platte Township, Butler
County, since 1908 and with the high bank of the Platte
River, a part of which was on that farm. The high
bank as it presently exists was, in his judgment, 400
feet farther south on the east half of the section than
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it was in 1908. The water of the river in 1908 was
along the high bank on the northeast part and a little
off of the bank on the northwest corner. There was a
little accretion between the high bank on the northwest
corner and the river in 1908. It was not much. He
could not estimate the quantity of the accretion. The
water of the river was up against the high bank as it now
exists until in the 20’s the river left the high bank in that
area approximately as it is now located.

A third witness, Joe Walla, testified that he was 70
years old, knew the location of Section 13, and was ac-
quainted with the area and the part of the Platte
River concerned in this case. He said he first visited
the river and the area about the year 1900 and he last
visited it in the summer of 1956. The south bank of the
river washed away and most of the erosion was done in
the “teens somewheres.” The worst stage was then and
the south bank was hit very hard. Later on the water
receded and formed a bar and vegetation caught on and
formed accretion. That was gradual. His best knowl-
edge was that that was around the 20’s. The high bank
along there at Koch’s place is about the same today as
it was when the water left it. He said it seemed it about
all came the same year gradually but at the west end
a few years sooner,

Another witness, Frank Shavlik, related that his age
was 70 years and that he lived all his life in Saunders
County. He had knowledge of Section 13 described
above, the location of the Koch cabin, and the location
of the Young farm. He had been since he was a young
man familiar with the Platte River in that area. He
went to the river about every week from about the
year 1915. During the early years of his experience
there the water was from the south bank to island No.
1. In about 1916 and 1917 the river started to under-
mine the south bank and this continued, as he remem-
bered it, until about 1920 when the water started to
recede north from the high bank. He was married in
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1922 and in June of that year he took a group to the
river to swim opposite the Koch shack. They walked
about 400 yards out to where the water was so they could
swim. During those years there was a gradual receding
of the river, a filling in, and sand bars formed and be-
came visible.

The testimony of these long-time residents of the
area of the fact of the encroachment of the Platte River
to the high bank as it exists and has existed since about
1920 is substantially in agreement in all material and
important aspects. There has been no attack made
upon it by the production of other testimony of wit-
nesses to dispute or disprove it notwithstanding about
6 years elapsed between the commencement of the case
and the time of the trial. It is only said concerning
these witnesses that their testimony is unreliable be-
cause there were some discrepancies as to dates of
events related by them. They were elderly men who
testified to events during their respective youths. Such
variations as to events of at least 30 and up to more
than 50 years ago may not destroy testimony which in
its most important aspects is harmonious. This is espe-
cially true since it is not contradicted by other testi-
mony. Appellant in this respect relied upon what he
refers to as his prima facie case.

There is other evidence that the area north of the high
bank was submerged by water more than 30 years ago as
the witnesses produced by appellees asserted. Frank
Pipal is an educated and experienced forester. He has
a Bachelor’s and a Master’s Degree in that subject. He
has practiced for more than half a century in that field.
He was for more than 10 years the city forester for the
city of Omaha. He testified he wrote his Master’s
thesis concerning cottonwood trees. That effort en-
compassed about 9 months. He said he could learn the
age of trees, and especially cottonwood trees, by a ring-
counting method. He walked through about two-thirds
of the mile north of Section 13 and he watched while
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driving in an automobile for the largest tree in the area.
He found a 37-year-old tree near the Novak cabins on
the Young land and a 31-year-old tree at or near the
Koch cabin. These were the largest trees he could find.
He explained the probable yearly growth of such trees
in that area as indicating also the age and size of the
trees on the accretion land. This evidence is undis-
puted and corroborates the testimony of the witnesses
who testified concerning the encroachment of the Platte
River to the south, its subsequent recession, and the
later formation of accretion extending north from the
high bank. Appellant comments on some uncertainty of
the witness Pipal as to geographic orientation when he
was at the river, but appellant furnished nothing in the
case reflecting in any manner on his knowledge of
trees or his ability to determine the age of them. Ap-
pellant made no appropriate attempt to weaken or
overcome the significant information furnished by Pipal.

Appellant argues that appellees did not establish that
the encroachment of the Platte River to the south to
the location of the high bank was slow and gradual.
He says this was a requirement if appellees are to pre-
vail in the litigation. The record yields evidence to this
effect: In 1903 the water of the river was undermin-
ing the south bank and it was falling in the river. There
was an area of government land and the water took all
of that away except a strip where Mat Fleek was lo-
cated in about the middle of the section from east to west.
The present location of the high bank is farther south
than it existed in 1911 or 1912 because the bank was
“undermounted” and fell in the river. (The word “un-
dermounted” probably was intended to be ‘“under-
mined.”) The high bank at the time of the trial was
where the river had washed it. Since 1908 the river
had washed back over the east part of the section about
400 feet. The water quit cutting the bank after 1920.
During the first World War the water along the south
bank toward the east was about 8 feet deep. In the
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years 1916 and 1917 the river was undermining and
washing away the south bank of the river. It was then
cutting over a distance estimated at 80 rods. About the
year 1900 there was not a tree on the south bank or
north of there to Murphy Island, described in the
record as island No. 1. The water of the river was con-
tinuous from its south bank to its north bank. The worst
stage of the washing of the south bank of the river was
in the period of 1913 to 1920. The water hit the south
bank hard in that period. Later the water receded and
formed a great bar. Vegetation caught on and formed
that accretion. The south bank of the river along Sec-
tion 13 all receded to the south about the same time and
the encroachment to the south discontinued after 1920.
This evidence is substantially without contradiction.
The language of the witness as to “undermounting” by
the river, the bank being undermined by the river re-
sulting in the soil being washed into the river, and the
river receding until about the early 20’s does not admit
of uncertainty that the south bank of the river was
destroyed by wearing or erosion by the water of the river
slowly and gradually and not by an avulsion or a swift
change in the course of the river. It is certain that
when the Platte River by gradual process of wearing
and washing of its south bank encroached upon Section
13, the owners of the land affected because thereof be-
came riparian owners and the accretion thereto became
the property of the then owners and their successors in
title. The small part of Lot 5 of Section 12 which sur-
vived the encroachment of the river to the south com-
menced 15582 feet west of the northeast corner of
Section 13 and extended west 1,132 feet to a point on the
north line of said section which is 2,690.2 feet west of
the southeast corner of Section 13. The part of the lot
which remained was at its widest point 67 feet from
north to south and it commenced at a point on the east
and extended to a point on the west.

The patent for- Lot 5 was issued to Henry M. Fleek
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June 28, 1937. The patentee is generally named in the
record in this case as Mat Fleek. He lived down at the
river as early as 1936. The Barcal land, afterwards con-
veyed to Young, was occupied and used by Louis Barcal
at that time. The accretion north of substantially all of
the west half of Section 13 was pasture and Louis Bar-
cal ran cattle in the pasture which was fenced each of
the years of 1933 through 1946. Mat Fleek made no ob-
jection thereto or assertion of right of ownership or
possession of the land. He made no claim to the Barcal
pasture. Barcal leased a part of the accretion land
during that time to Novaks and four others for hunting
and fishing purposes and they used it as the lease au-
thorized. It is convincingly significant that the patentee
was contented with the part of Lot 5 left after the en-
croachment of the river and that he made no assertion
of right in him to the land which he apparently knew
rightfully belonged to Barcal. It is more than slightly
significant that Mat Fleek must have watched Novak
and his associates use the lease, build a cabin on the
accretion, install a well, and fish and hunt on the land
without objection, protest, or resistance from him. It
is a permissible, if not a necessary, conclusion that Mat
Fleek knew he did not own the accretion and that it
belonged to the Barcal land to which it was attached.

The evidence is not disputed that the accretion north
of approximately all the west half of Section 13 was
fenced and used by Barcal in the year 1933 and there-
after continuously through 1946 as a pasture for cattle.
This use was continued until 1956 by Young, the pur-
chaser of the land. A part of the accretion land was
leased for hunting and fishing purposes for the period
from August 23, 1933, to the time of the trial of this
case to Novaks and four others. The accretion land was
occupied and used by Young and his predecessors in title
and those holding under them for the purposes for which
it was adapted. Their possession was open, notorious,
continuous, exclusive, and adverse under claim of right
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and title for more than 10 years after the issuance of the
Fleek patent. Title to land by adverse possession must
be proved by actual, open, exclusive, and continuous
possession under a claim of ownership for a period of
10 years. The possession is sufficient if the land is used
continuously for the purpose to which it is in its nature
adapted. Cassens v. Wisner, 122 Neb. 408, 240 N. W.
526; Worm v. Crowell, 165 Neb. 713, 87 N. W. 2d 384.
There is no issue concerning the ownership of Lots
2 and 3 and the accretion to Lot 1 of Section 12, Town-
ship 17 North, Range 4 East of the 6th P. M. in Colfax
County by Peltz. This land is on the north of the Platte
River and extends from the east line of Section 12 three-
fourths of a mile west. It is riparian to the river. Peltz
is the only party to this litigation who owns real estate
along the north bank of the river. The claim of owner-
ship of real estate in the Platte River by appellant and
appellees other than Peltz is based on their ownership of
the fee title to the south bank of the river. Likewise the
ownership by Peltz of Murphy Island or, as it is desig-
nated in this record, island No. 1, is not contested herein.
The ownership of islands Nos. 3 and 4 was an issue in
the case in the district court. Peltz claimed to own
them because, as he asserted, they were riparian to island
No. 1. Koch contended they were riparian to the land
he owned south of them. Appellant claimed them be-
cause of his ownership of Lot 5. The issue as to the
ownership of islands Nos. 3 and 4 has been eliminated
as to appellees because Peltz has abandoned any claim in
and to island No. 4 and he and his wife conveyed any
interest they had therein to Koch. Likewise Koch has
abandoned any claim in and to island No. 3 and he
and his wife conveyed any interest they had therein to
Peltz. There was a controversy in the district court
as to the ownership of island No. 2. That issue was
vigorously and extensively litigated. The district court
determined that the part of island No. 2 west of a line
500 feet west of the west tip of island No. 1 was the
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property of Young and the part of island No. 2 east of
that line was the property of Peltz. There is no cross-
appeal and the decision of the trial court in that respect
is final. There is no issue between appellant, Young,
or Koch with regard to the channels in the river since
these parties each own land on the south bank of the
river and their attitudes are identical.

Koch became the owner of the north half of the north
half of the northeast quarter of the northeast quarter
of Section 13, Township 17 North, Range 4 East of the
6th P. M. in Butler County, and the accretion land de-
scribed as commencing at the northeast corner of Sec-
tion 13, thence west along the north line of the section
a distance of 1,440 feet, thence north at right angles to
the said north line to the center of the Platte River,
thence east along the center line of the river to the east
line of Section 13 as extended, and thence south along
the extended east line of Section 13 to the point of be-
ginning, by a conveyance thereof to him by Young
dated April 9, 1951. Koch had been in the possession of
and he had used the area described by metes and bounds
and in addition thereto a strip 118.2 feet immediately
to the west thereof for several years before the con-
veyance last above described. The area extended west
from the northeast corner of Section 13 a distance of
1,558.2 feet to the point where the high bank of the
river and the north line of Section 13 intersected, thence
north to the thread of the stream of the Platte River,
thence east to the east line of Section 13, thence south
to the place of beginning. It was claimed that there
was incorrect information as to the distance from the
northeast corner of Section 13 to the point of intersec-
tion of the high bank and the north line of Section 13 and
that it induced a wrong description of the property
intended to be conveyed to Koch by Young. The strip
118.2 feet wide above referred to has been since the
trial of the case conveyed by Young to Koch and thereby
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any issue concerning it between them has been resolved
and requires no further notice herein.

The record is convincing that at some time after the
government survey of 1857 the south bank of the Platte
River as it then existed in said Sections 12 and 13 eroded
southward by the action of the river; that all of Lot 5
in Section 12 was washed away except the part thereof
bounded on the south by the south line of said Section
12 and extending from a point 1,558.2 feet west of the
southeast corner of said section, thence westerly a dis-
tance of 1,132 feet; that so much of Lot 5 as it formerly
existed east of the point 1,558.2 feet west of the south-
east corner of said Section 12 and so much thereof as
formerly existed west of a point 2,690.2 feet west of the
southeast corner of said section was so washed away;
that after the washing of the south bank it began to
move northward by the process of accretion and now the
south bank of the river lies north of the south line of
Section 12 across that section; that the accretion at-
tached and became the property of the owners of the
south bank of the river at the time such accretion be-
gan; that the accretion to the south bank of the river
west of a point 2,690.2 feet westerly of the southeast
corner of Section 12 became the property of the prede-
cessors in title of Young and by virtue of conveyances
subsequently made is now owned by Ralph I. Young
and Anna M. Young as joint tenants with right of sur-
vivorship; that the accretion which attached to that
part of Lot 5 remaining after the southernmost erosion
of the river bank described as a tract or parcel of real
estate immediately north of and adjacent to the part of
the south section line of Section 12 between a point
1,558.2 feet west of the southeast corner of said section
and extending westerly therefrom along the south line
a distance of 1,132 feet became the property of the
predecessors in title of appellant and by virtue of con-
veyances subsequently made is now owned by Roy
Wemmer, the appellant; that the accretion that attached
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to the south bank of the river from the east line of Sec-
tion 12 to a point 1,440 feet due west of the east section
line became the property of the predecessors in title of
Koch and by virtue of conveyances subsequently made
has become and is the property of Harry A. Koch; and
that the accretion that attached to that part of the south
bank of said river between a point beginning 1,440 feet
westerly of the east line of said Section 12 and ex-
tending westerly a distance of 118.2 feet became the
property of the predecessors in title of Young and by
virtue of subsequent conveyances was at the time of
the judgment owned by Ralph I. Young and Anna M.
Young as joint tenants with right of survivorship.

If by gradual erosion a river becomes the boundary
of land, the owner thereof is a riparian owner and is
entitled to all accretion thereof. If by the process of
accretion and reliction the water of a stream gradually
recedes, changes the channel of the stream, and leaves
the land dry that was previously submerged by water,
the land becomes the property of the riparian owner.
The erosion of a river which cuts entirely across riparian
land and into the land of an adjoining owner operates
to destroy the title of him whose land was originally
riparian and he may not reassert his title if the river
reverses its traverse wanderings and new land is formed
within what were his original boundaries. Worm v.
Crowell, supra.

Appellant asserts a prescriptive easement in his favor
across the Young land from the north-and-south high-
way on the west section line, east along the northern
part of the Young property, to the land and cabin of
appellant. He pleads that this means of ingress and
egress to and from his property existed for as much as
40 years. He seeks to enjoin Young from interfering
with the easement or its use as a road to and from the
property of appellant.

Appellant is a resident of Omaha and has been a cattle
dealer there for about 50 years. He says he went to
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the area involved in this case in the year 1936. He was
there then as a guest of Mat Fleek. When appellant
began his visits to that location he testified that there
were three routes available to him. His description
of the courses of the routes was far from clear and cer-
tain. He claimed to have used each of them. As nearly
as can be determined from his testimony one of the
routes was from the east, one from the south which
passed near the buildings of Barcal, and another from
the west beginning with the first road in Butler County.
This third route was in fact two, one north of the fence
on the Young property and one south of the fence.
Appellant traveled each of these routes as his conven-
ience suggested. He continued to use all three ways to
get to Mat Fleek’s cabin. Before 1945 there was an-
other road, which made four, according to the testimony
of appellant. The course of the fourth route was not
given by him. There were two roads eliminated and
discontinued by Young without the consent of appel-
lant and without objection, protest, or resistance from
him.

There was a road in 1933 from the north-and-south
highway along the west section line of Section 13 near
the south or high bank of the Platte River. The testi-
mony advises that it was a winding road extending to
the east to the farm buildings on the Barcal land. There
was a fence north of the road. The road was moved in
1934 several hundred feet south and it extended directly
east and west. This was done by and for the convenience
of Barcal or his tenant. The road then approached the
farm buildings from the south and the old or former road
was not used afterwards. Young became the owner of
what had been the Barcal land and in 1947 a road was
located to the north above the high bank. Since that
time it has been the only road west of the farm build-
ings. That road was about a quarter of a mile north
of the immediately former one. There was an entrance
to the accretion through a gate in the fence. The orig-



516 NEBRASKA REPORTS [VoL. 167

Wemmer v. Young

inal gate was near the north-and-south public highway
along the west line of Section 13. Young, when he
took possession of the land, located a gate approxi-
mately 300 feet east of the old gate and the former gate
was thereafter not used.

There were several persons who testified concerning
a road, or more than one road, at the instance of appel-
lant. There were only two of these persons who had
made a trip into that area before this case was instituted
on March 31, 1951. Gus Lindee, a resident of Omaha,
said he had known appellant for about 38 years and
was familiar with his hunting cabin on the Platte River.
The witness was first there in about 1946. He had
visited at the Mat Fleek cabin near the river about 1936.
The route he followed to the Fleek place was by travel-
ing on the highway west of Section 13. From there he
said there was a road east on farms east of the section
line. It turned east, went right down in Fleek’s place,
and went past it to the east. There were no gates on
it. He could go north on the section-line road and turn
east to the Fleek place without interruption. He said
in later years he came from the east north of Koch’s
place, turned west, and went to the Wemmer place.
And down through the years from 1936 until the fall of
1956 he used both routes, one from the west and one
from the east. Neither of the routes he described was
identifiable as a route of travel that was described by
appellant in his testimony.

Witness Fred Pinnow, a resident of Omaha and an
acquaintance of appellant since about 1923, said he
was acquainted with the area where appellant has his
hunting shack on the Platte River. Witness first went
there about 1945 or 1946 when Mat Fleek was living in
the area. He was there many times after appellant ac-
quired the Fleek place and built his cabin. Witness said
he traveled from the highway west of Section 13 on a
road that went east to the Young buildings. It then
made a swing, went through a yard, right on down to
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the Wemmer shack, and right on east. He said there was
no fence or gate across that road when he first used it.
Later there was but he could not tell when. He said
he afterwards traveled to the Wemmer cabin from the
west and from the east but he did not attempt to describe
the course he followed. The route from the west as he
described it or the one from the east mentioned by him
cannot be identified with any of the four routes men-
tioned or specified in the testimony of appellant. The
most enlightening statement made by this witness was
when he was asked where the fence along the road from
the west was placed and he answered: “Various places.
They sometimes made us turn in way down on the
west end and drive up in the pasture and we went
through the barnyard. There was never any certain
way of going. You just got there.”

The two persons who testified in an attempt to estab-
lish a prescriptive easement who had observed or ex-
perienced traveling conditions and routes to the cabin
long enough before this case was commenced to be able
to testify to right by prescription were appellant and
Gus Lindee. Their testimony has been noticed and
summarized above. Appellant spoke of several roads,
at least four, and he mentioned five. Gus Lindee traveled
a route indefinitely described from the west section line
but whether it followed the high bank or went down
to the accretion is not stated. He gave no specifica-
tions of the way of travel. Appellant employed any
one of several ways in his travel as his convenience dic-
tated. He made no claim of right to any of them. The
evidence does not contain specifications sufficient to
enable a court to locate and describe a prescriptive ease-
ment for the purposes claimed by appellant. The per-
missible inference from the record is that appellant used
ways of travel to his cabin that were indicated by the
farm owner or his tenant for the use and convenience
of the Young farm. Appellant used these without claim
of right and when a change was made in them by the
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owner of the land, appellant utilized the new way with-
out objection or argument. This practice persisted until
this litigation had its inception. Then for some reason
appellant sought to convert what had been an agreeable,
friendly, and permissive use of a way of travel as a
courtesy granted one neighbor to another into a road-
way sanctioned and mandated by the court. This claim
of appellant must fail because the proof is not sufficient
to establish a prescriptive easement to his land or cabin
from the west or from the east.

The proof concerning the claim of appellant of a pre-
scriptive easement is equivocal, uncertain, and unsatis-
factory. It is not of the quality that is required to es-
tablish such a right. A prescriptive easement is not
looked upon with favor by the law and it is essential
that all the elements of use and enjoyment necessary to
give title to real estate concur in order to create an
easement by prescription. The elements are adverse
user under claim of right; continuous, open, exclusive,
and notorious enjoyment and knowledge of the servient
owner for the full prescriptive period; and identity of
the thing being enjoyed. The proof must be clear, con-
vincing, and satisfactory. Jurgensen v. Ainscow, 155
Neb. 701, 53 N. W. 2d 196; Dunn v. Thomas, 69 Neb. 683,
96 N. W. 142; Onstott v. Airdale Ranch & Cattle Co.,
129 Neb. 54, 260 N. W. 556; Kuhlmann v. Platte Valley
Irr. Dist., 166 Neb. 493, 89 N. W. 2d 768.

A sufficient obstacle to finding that appellant has the
right he claims is the absence of clear, convincing, and
satisfactory evidence of when the claimed period of
adverse user began; from what place the user originated;
the course of it on the land of what is claimed to be the
servient estate; the identity of that course during the
period required to establish an easement; and the quan-
tity of land affected by the user. The law treats with
disfavor a claim of prescriptive right based on adverse
user and requires the elements to be clearly, convine-
ingly, and satisfactorily established. A claimed ease-
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ment must be viewed from both ends of the prescriptive
period. The nature and extent of the scope of the user
must from the beginning be clearly established. At
the end of the period it must appear in retrospect that
there has been no change or variance from the limits or
course adopted or established at the beginning. A lesser
user prevents a right to an easement and a greater user
is of no importance until the full prescriptive period has
elapsed from the initiation of the greater use. The law
requires that the easement must be clearly definable
and precisely measured.

In Dunn v. Thomas, supra, before considering the use
had during the claimed prescriptive period, the court
closely examined and defined the nature and extent of
the use in the beginning. It also declared that a pre-
requisite to acquiring an easement by adverse user was
that it must be continuous and substantially identical
during the entire statutory period as to manner and ex-
tent. In that case the moving of the location of a ditch
a short distance was considered sufficient to defeat the
claim of an easement. The language of the case is: “In
order to acquire an easement by prescription, the ad-
verse user must not only be continuous in point of time,
but also substantially identical, during the whole statu-
tory period, with respect to manner and extent. * * *
one who seeks to acquire an easement * * * over an-
other’s land by adverse user, must maintain it without
material change of location for the full statutory period.”
See, also, Drieth v. Dormer, 148 Neb. 422, 27 N. W. 2d
843.

Fox v. Pierce, 50 Mich. 500, 15 N. W. 880, declares:
“A right of way that is too indefinite for a determinate
description cannot be established and protected by a
court of chancery. * * * A bill to establish a right of
way and to enjoin encroachments upon it cannot be
sustained where it does not furnish the means for de-
claring exactly what the right is and the precise lo-
cality which it occupies with the shape and dimensions
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thereof, and where the proofs show nothing but an oral
agreement for its establishment, and such occasional
variations in the bounds of the locality as to make it
impossible to determine where it originally existed.”

The language in Stubblefield v. Osborn, 149 Neb.
966, 31 N. W. 2d 547, may be appropriately applied to
the present case: “In the instant case the evidence by
the plaintiffs shows the original entry and use to have
been permissive. The plaintiffs did not inform Bolton
that they claimed a right-of-way and perpetual ease-
ment across his land. They crossed the land on occa-
sions to go hunting, as did others. There was no claim
of right or exclusive use. The most that can be said
as to their crossing the lands in question is that it was
permissive only, a neighborly act on the part of the
owners or tenants on the land. There was no claim of
ownership on the part of plaintiffs of such a nature that
they openly and forcibly asserted directly against the
actual owners of the land in such a manner that the
owners would be required to take affirmative action
against the plaintiffs. We have analyzed the cases cited
by the plaintiffs as to the presumption arising where
there has been open, visible, continuous, and unmolested
use of a roadway across the land of another for a period
exceeding ten years * * * The cases cited by the
plaintiffs in such respect show affirmative participation
or negative acquiescence by the owner that placed him
in a position that would make it properly necessary for
him to establish the facts that the claims are inconsist-
ent with his own acts of commission or omission.” The
evidence in this case fails to show any claim of right
by appellant or negative acquiescence or affirmative
participation by the owner of the land which placed
him in a disadvantageous position.

Frank W. Barcal and his wife conveyed land owned
by the former in Section 13 which was riparian to the
river, with accretion thereto, to W. A. Malovec. The
grantee and his wife subsequently reconveyed the land
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to F. W. Barcal, who was the same person as Frank W.
Barcal, but the last deed made no reference to accretion.
W. A. Malovec was afterwards one of three trustees to
whom the land was conveyed in trust by Frank W. Bar-
cal and his wife. The trustees, as the trust deed author-
ized, sold and conveyed the land to Young. W. A. Malo-
vec was one of the grantors in that conveyance. It was
dated February 29, 1945. W. A. Malovec and his wife
on January 10, 1951, made a deed to Koch for all the
land between the north line of Lots 1 and 2 and the
north half of the northeast quarter of Section 13 and
the Platte River. It was contended at the trial that the
last conveyance described above conveyed to Koch title
to all the accretion to that section. The fact that the
deed from W. A. Malovec and his wife to Frank W.
Barcal did not describe the accretion that had formed
to the land that was described in the deed was unim-
portant because the deed conveyed any accretion to the
land which was specified in the deed. Accretion must
be expressly excluded from a conveyance to avoid a
transfer of it. Topping v. Cohn, 71 Neb. 559, 99 N. W.
372; Mulhall v. State, 140 Neb. 341, 299 N. W. 481.
The trial court correctly adjudicated that the deed to
Koch was a nullity because the grantors had no interest
at the time of the conveyance in the land therein de-
scribed. -
Koch contends that the judgment rendered on Sep-
tember 6, 1930, in case No. 4373 in the district court for
Butler County in which Frank W. Barcal was plaintiff
and Milo Evans was defendant determined all ques-
tions with respect to the lands between the Platte River
and the north line of Section 13 and adjudicated that
said lands were accretion. Koch alleged that any claim
of appellant thereto was subject to the judgment of the
court in that case. The trial court denied that conten-
tion and Koch has prosecuted a cross-appeal. There
were only two parties to that case. Appellant was not
a party thereto and makes no claim under or through
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either of the parties to that case. What was decided or
adjudicated in that case did not affect or bind appellant.
State v. Chicago, R. I. & P. Ry. Co., 61 Neb. 545, 85 N.
W. 556, stated on this subject: “It is a maxim of gen-
eral jurisprudence that a party is not concluded by a
judgment or decree rendered in an action to which he
was not a party.” See, also, Agnew v. Montgomery, 72
Neb. 9, 99 N. W. 820; In re Estate of Vetter, 142 Neb.
167, 5 N. W. 2d 215; Hanks v. Northwestern State Bank,
143 Neb. 204, 9 N. W. 2d 175. The conclusion of the
trial court in this respect was correct and the cross-
appeal may not be sustained.

Appellant complains that his motion for a new trial
on the ground of newly discovered evidence was im-
properly denied. The alleged newly discovered evi-
dence said to have been made aware of after the trial
and an adverse adjudication was that the United States
government had made a survey of Lot 5 of Section 12
in 1928 and again in 1932. These alleged facts were dis-
covered by investigation and inquiry made by counsel
of appellant after the trial and apparently between
June 14, 1957, the date of the rendition of the judgment,
and June 22, 1957, the date of the filing of the motion
of appellant for a new trial, an assignment of which was
newly discovered evidence material for the plaintiff
which he could not with reasonable diligence have pro-
duced at the trial. There is no claim that discovery
could not have been made before the trial or that any
effort to that end was made. It is not said that the sur-
veys were concealed or hidden from anyone or that
the facts concerning them could not have been secured
at any time by proper request therefor. Appellant be-
came interested in this property in 1945. He com-
menced this case in March 1951 but the trial of it
was not had until the year 1957. The evidence claimed
to have been recently learned of had existed for more
than 25 years. The facts of any survey made by the
government are shown by public record. The failure of
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litigant to investigate such possible source of informa-
tion falls far short of the reasonable diligence required
as a condition of securing another trial because of newly
discovered evidence. § 25-1142, R. R. S. 1943. Newly
discovered evidence is not in itself reason for another
trial of a cause if diligence before the trial of the case
would have discovered the alleged newly discovered
evidence. The law will not intervene to assist a liti-
gant who has not exercised due diligence to prevent the
result of which he complains and which is attributable
to his inattention. Jensen v. John Hancock Mutual
Life Ins. Co., 145 Neb. 409, 16 N. W. 2d 847; Grosse v.
Grosse, 166 Neb. 55, 87 N. W. 2d 900. The motion for
a new trial because of this assignment was properly
denied.

The manner in which this court considers and de-
cides an equity case has been frequently stated. Keim
v. Downing, 157 Neb. 481, 59 N. W. 2d 602; Worm v.
Crowell, supra. The trial court inspected the premises
and the physical matters involved after the evidence at
the trial was concluded and before it arrived at a con-
clusion in the case. This court may in an equity case give
proper consideration to the fact that the trial court in-
spected the premises and the physical matters involved
and that its examination thereof constituted evidence
because the relevant facts observed necessarily affected
the mind of the court and tended to influence belief or
unbelief on the matters at issue in the case, if there is
other competent evidence in the record to sustain the
findings. Keim v. Downing, supra; Worm v. Crowell,
supra.

The parties to this case stipulated that all north-and-
south boundaries found to exist between the parcels
of real estate owned by them should be parallel to the
east line of Section 12, Township 17 North, Range 4 East
of the 6th P. M. in Butler County. The stipulation was
observed by the trial court in the decision rendered

herein.
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‘The findings of the trial court are sustained by -the
record and they are adopted by this court as its findings.
The cross-appeal of Koch should be and it is denied.
The judgment should be and it is affirmed. '

AFFIRMED.

WiLtiAm D. MCALEXANDER, ADMINISTRATOR OF THE
EsTaTE oF WILLIAM R. BANNER, DECEASED, APPELLANT, V.
ESTATE oF DARRELL LEWIS, DECEASED, ET AL., APPELLEES.
WitLiaAm D. MCALEXANDER, ADMINISTRATOR OF THE
EsTATE oF WiLLiaAM R. BANNER, DECEASED, APPELLANT, V.

DantEL D. LEWIS ET AL., APPELLEES,
93 N. W. 2d 632

Filed December 26, 1958. No. 34418.

1. Negligence. Negligence is a question of fact and may be es-
tablished by circumstantial evidence.

In proving a case by circumstantial evidence the law
requires that the facts and circumstances proved, together with
all inferences that may be reasonably drawn therefrom, shall
indicate with reasonable certainty the negligent act complained
of.

3. Automobiles: Negligence. Where the circumstances proved
show with reasonable certainty that the impact of two vehicles
involved in an accident occurred on defendant’s left-hand side
of the center of the highway, the evidence is sufficient to go to
the jury on the question of defendant’s negligence.

In such a situation the plaintiff is not required

by proof to eliminate all possibility that the accident may have

happened otherwise in order to present a case for the jury.

AppEAL from the district court for Richardson County:
VirciL FaLLooN, JuDGe. Reversed and remanded.

Baylor, Evnen & Baylor, Warren K. Urbom, and Joseph
C. Murphy, for appellant.

Paul P. Chaney, Healey, Davies, Wilson & Barlow,
Patrick W. Healey, and Wiltse & Wiltse, for appellees.
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Heard before Sivmmons, C. J., CARTER, -MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ.

CARTER, J.

This appeal involves two actions at law which were
consolidated for trial. They grow out of an automobile
accident. The plaintiff, the administrator of the estate
of William R. Banner, deceased, brought one action
against the estate of Darrell Lewis, deceased, and the
administrator of said estate, for the death of plaintiff’s
deceased. The plaintiff brought the second cause of
action against Daniel D. Lewis and Inez M. Lewis, the
parents of Darrell Lewis, deceased, for the death of
plaintiff’s deceased, under the family purpose doctrine.
The trial court directed a verdict against the plaintiff
in both actions. The plaintiff has appealed from the
judgments for the defendants entered pursuant to the
verdicts directed by the trial court.

The only issue raised by the appeal is whether or not
the trial court was correct in holding that there was in-
sufficient evidence of negligence on the part of Darrell
Lewis to take the case to the jury. We shall limit our
discussion to that one issue.

The accident occurred at about 12 o’clock noon on
March 18, 1954, on state highway No. 67, south of
Shubert, Nebraska. Plaintiff’s decedent was driving
south in a Packard automobile accompanied by his wife,
Elizabeth, and his two children, Judy Ann and Michael
Ray, aged 3 and 114 years respectively. A Mr. and
Mrs. Fry were also occupants of the Packard automobile.

The Chevrolet automobile was being driven north by
Darrell Lewis. There were no other occupants in the
Chevrolet car. Mr. and Mrs. Banner, Mr. and Mrs. Fry,
and Darrell Lewis were killed in the accident. The
surviving children were of such tender years that they
were incompetent as witnesses. The result is that there
were no eyewitnesses to the accident.

The evidence shows that the road was graveled and
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about 28 feet wide. It was a very murky day, the evi-
dence showing that a heavy rain fell within 5 minutes
after assistance arrived at the scene of the accident.
The Packard automobile was on the west side of the
center of the highway within 3 feet of a ridge of gravel
along the west side of the road. The Chevrolet auto-
mobile was also on the west side of the center of the
highway about the same distance from the gravel ridge.
The two cars appeared to have hit approximately head-
on. The fronts of the cars were about 1 foot apart, al-
though parts of the wrecked portions of each of the two
cars were in contact with the other. There were water
and grease spots under each car, and none elsewhere
in the vicinity. There was broken glass around the auto-
mobiles but little, if any, was found on the east side
of the center of the road. The evidence shows that
after the accident Mr. Fry was on the ridge of gravel to
the right of the Packard car. Mrs. Banner was between
the ridge of gravel and the Packard car, her body being
described as hanging out of the front door of the car.
There were no car tracks or skidmarks observed by any
one before or after the rain. The front of each car had
suffered extreme damage. There is no evidence bear-
ing upon the issue of negligence except as here
summarized.

Negligence is a question of fact and may be estab-
lished by circumstantial evidence. All that the law
requires is that the facts and circumstances proved, to-
gether with the inferences that may be reasonably
drawn therefrom, shall indicate with reasonable cer-
tainty the negligent act complained of. Cox v. Bab-
ington, 166 Neb. 609, 90 N. W. 2d 64; Davis v. Dennert,
162 Neb. 65, 75 N. W. 2d 112.

The plaintiff alleged in his amended petiticn that
Darrell Lewis was negligent in that he drove his auto-
mobile on the west side of the center of the highway, it
being his left-hand side thereof, and that he failed to
yield the west half of the highway to the driver of the
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Packard automobile. In proof of these allegations the
evidence shows the following circumstances: The two
automobiles were on the west side of the center of the
graveled portion of the highway after the accident.
Each was equally distant from the gravel ridge along
the west side of the highway. The water and oil marks
were under the two automobiles and not elsewhere. The
debris resulting from the collision was on the west
side of the center of the road. The resulting damages
to the two cars clearly indicates a head-on collision.
These circumstances were sufficient to permit the jury
to find that the impact of the collision occurred on the
west side of the center line of the highway. There are
no circumstances indicating any other inference or
conclusion. The plaintiff is not required to eliminate
by proof all possibility that the accident may have hap-
pened otherwise in order to present a question for the
jury. The jury could find in the case before us that
the impact of the two automobiles occurred on the
west side of the center of the highway. Such being
determined from the evidence, the jury could find that
Darrell Lewis was negligent in driving his automobile
on his left-hand side of the road. Such conclusions
result from inferences that can reasonably and fairly
be drawn from the proved circumstances.

The defendants rely upon a line of cases holding gen-
erally that negligence cannot be inferred from the posi-
tion of the automobiles after an accident occurred. This
line of cases is fairly represented by Anderson v. Inter-
state Transit Lines, 129 Neb. 612, 262 N. W. 445, and
Bowers v. Kugler, 140 Neb. 684, 1 N. W. 2d 299. A
close reading of these cases will disclose that their hold-
ings are that the position of the automobiles after the
accident will not support an allegation of negligence
when such positions do not reasonably tend to identify
the point of impact. This is made clear by the court
in the Interstate Transit Lines case where it is said:
“Nothing in the evidence tends to reasonably identify
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the point of collision, with reference to the center bound-
ary of the highway.”

. The circumstances in the instant case are sufficient
to support a finding that the impact of the two auto-
mobiles occurred on the west side of the center of the
highway and that Darrell Lewis negligently operated
his automobile on the west side of the center of the
highway while proceeding north, contrary to the rules
of the road. We necessarily conclude that the evidence
of the plaintiff was sufficient to present a jury ques-
tion and that the trial court erred in directing verdicts
against him. The judgments are reversed and the causes
remanded for a new trial.

REVERSED AND REMANDED.

HARLAN J. NORMAN ET AL., APPELLANTS, V. GEORGE

SPRAGUE, APPELLEE.
93 N. W. 2d 637

Filed December 26, 1958. No. 34451.

1. Appeal and Error. In determining the sufficiency of evidence
to sustain a verdict it must be considered most favorably to the
successful party, that is, every controverted fact must be re-
solved in his favor and he should have the benefit of every in-
ference that can be deduced therefrom.

2. Trial. In a jury case where different minds may draw dif-
ferent conclusions or inferences from the adduced evidence, or
if there is a conflict in the evidence, the matter at issue must
be submitted to the jury.

3. In the absence of a request therefor, the trial court
is not required to give a cautionary instruction relative to the
weighing of circumstantial evidence.

4. The meaning of an instruction, not the phraseology,

is the important consideration, and a claim of prejudice will
not be sustained when the meaning of an instruction is rea-
sonably clear.

5. Trial: Appeal and Error. When different instructions are given
on the same subject, they should be considered together, and if
they fairly submit the case, the judgment will not be reversed



Vor. 167] SEPTEMBER TERM, 1958 529

Norman v. Sprague

~ for mdeflmteness or ambiguity in one of the instructions.

— In determining whether or not there was er-
"ror in a sentence or clause of an instruction, it will be con-
sidered with the instruction of which it is a part and the other
" instructions, and the true meaning thereof will be determined
... not from the sentence or clause alone but by a consideration
_of all that is said on the subject.

Instructions must be considered and construed
together, and if they are not sufficiently specific in some re-
" 'spects, it is the duty of counsel to offer requests for instruc-
‘tions that will supply the omission and, unless that is done,

- the judgment will not ordinarily be reversed for such defects.

- AppeaL from the district court for Chase County:
VicTorR WESTERMARK, JUDGE. Affirmed.

Beatty, Clarke, Murphy & Morgan, Donald W. Peder-
son, and Frank E. Piccolo, Jr., for appellants.

~Daniel E. Owens and Russell & Colfer, for appellee.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, and BoSLAUGH, JJ.

CHAPPELL, J.

Plaintiffs, Harlan J. Norman and Hugh Leech, here-
inafter designated by their last names or as plaintiffs,
brought this action against George Sprague, hereinafter
called defendant, seeking recovery of damages under
section 54-601, R. R. S. 1943, for the alleged Kkilling,
wounding, worrying, or chasing plaintiffs’ sheep by two
coon dogs owned by defendant.

Paragraph I of plaintiffs’ petition alleged in substance
that on and after January 10, 1957, they owned and
maintained about 1,000 sheep in a corn field on a farm
in Chase County. Paragraph II alleged that defendant
resided across the road therefrom and owned two coon
dogs. Paragraph III alleged that during 2 weeks im-
mediately preceding January 10, 1957, said dogs con-
tinually worried and chased plaintiffs’ sheep and killed
19 of them. Defendant’s answer denied all of para-
graph III, and for want of any competent proof by plain-
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tiffs of the allegations contained in such paragraph, the
trial court properly withdrew from the jury defend-
ant’s alleged liability for the death of said 19 sheep.

Paragraphs 1V, V, and VI of plaintiffs’ petition also
alleged that on January 10, 1957, defendant’s dogs killed
26 of plaintiffs’ sheep; wounded and injured 64 of them
so that it was necessary to dispose of them at the best
price obtainable; and that plaintiffs’ remaining sheep
were chased and worried by defendant’s dogs, which
caused said sheep to be thrown off feed and lose weight.

For answer, defendant admitted paragraph II of plain-
tiffs’ petition; and for lack of information as to owner-
ship of the sheep and the number thereof, defendant
denied paragraph I, and denied all of paragraphs IV,
V, and VI. Defendant also alleged that he had owned
the two coon dogs for several years; that they had al-
ways been around in the area where defendant re-
sides and among sheep and other livestock in such area,
but said dogs never worried, chased, or killed any of
them; and that plaintiffs’ sheep, if any, died from disease
or causes other than alleged in plaintiffs’ petition.

Upon submission of such issues to a jury, it returned
a verdict for defendant, and judgment was rendered ac-
cordingly. Thereafter, plaintiffs’ motion for new trial
was overruled, and they appealed, assigning in sub-
stance that: (1) The verdict and judgment were con-
trary to the evidence and law, and the trial court erred
in overruling plaintiffs’ motion for directed verdict on
the question of liability of defendant made at the con-
clusion of defendant’s evidence; (2) the trial court
erred in failing to instruct on circumstantial evidence;
and (3) the trial court erred in giving instruction No.
7. We do not sustain the assignments.

Section 54-601, R. R. S. 1943, provides in part: “* * *
the owner or owners of any dog or dogs shall be liable
for any and all damages that may accrue * * * (2)
to any person, firm or corporation by reason of such
dog or dogs killing, wounding, worrying or chasing any
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sheep or other domestic animals belonging to such per-
son, firm or corporation.”

As early as Cook v. Pickrel, 20 Neb. 433, 30 N. W.
421, this court construed such statute and concluded in
effect that the owner of dogs was not liable thereunder
unless competent evidence established that the injury
or death of such domestic animals was directly attribut-
able to the killing, wounding, worrying, or chasing by
the owner’s dogs.

We have also held that in determining the sufficiency
of evidence to sustain a verdict it must be considered
most favorably to the successful party, that is, every
controverted fact must be resolved in his favor and he
should have the benefit of every inference that can be
deduced therefrom. Clouse v. St. Paul Fire & Marine
Ins. Co., 152 Neb. 230, 40 N. W. 2d 820, 15 A. L. R. 2d
1008.

Further, it is well established that: “In a jury case
where different minds may draw different conclusions
or inferences from the adduced evidence, or if there
is a conflict in the evidence, the matter at issue must
be submitted to the jury.” Behrens v. Gottula, 160
Neb. 103, 69 N. W. 2d 384.

In the light of such rules, we have examined the
pertinent evidence, which as summarized discloses the
following: Norman lived on a farm 1% miles south of
Lamar. During the summer of 1956, he and Leech
entered into an agreement whereby Leech agreed to
purchase some sheep and Norman agreed to care for
them. The profits were to be divided equally between
plaintiffs. Pursuant thereto, Leech purchased and
weighed 995 sheep in San Angelo, Texas, then had them
trucked to Imperial and placed them in Norman’s care
on Norman’s farm. The sheep were lambs which then
weighed about 50 to 70 pounds each, but Norman kept
no records; he did not even know the exact number of
sheep involved, and only three of them were ever
weighed after purchase and before January 10, 1957.
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After pasturing the sheep on Norman’s own wheat
grounds for some time and also in various fields in
other locations in that community, plaintiffs moved them
into a 50-acre fenced corn field on the Whitten farm in
October 1956. That field was located just across the
road from defendant’s farm and about 30 rods from de-
fendant’s farm yard. One Smith was in possession of
the improvements on the Whitten farm at that time,
but one Mauer, Whitten’s son-in-law, occupied them as
a tenant after about December 6, 1956, when Smith
vacated the premises.

Norman usually drove over from his farm to such
corn field each morning to look after the sheep and
see that they had water and food. In the meantime,
plaintiffs had lost several sheep without knowing the
cause of death. Norman stated that: “* * * at one time
we thought maybe it was kidney stones; some said it
was and some said it wasn’t.” One dead sheep was
posted and a kidney stone was pressure-forced out of
it. Defendant, who acted as a kind of unlicensed vet-
erinarian in the community, had so forced a kidney
stone out of one of plaintiffs’ live sheep, but it died.
Defendant visited with Norman many mornings among
the sheep, and observed that there were usually dead
sheep and also sick live ones that stood stiff in their
back parts, a symptom of kidney stones.

The sheep had been sheared about December 1, 1956,
and within 2 or 3 weeks before January 10, 1957, plain-
tiffs found 10 dead sheep scattered throughout the field.
Also, later and before January 10, 1957, they found
nine more dead sheep in the same area. An examina-
tion of all of them by plaintiffs and some of them by
defendant and a veterinarian failed to determine or
discover what happened to such 19 sheep or caused their
death, although one of them had a bruise on its neck
which might have been a dog bite.

Prior to January 10, 1957, Norman and Mauer had
many times seen defendant’s rather large, lop-eared
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coon dogs trailing and hunting through plaintiffs’ field
of sheep without killing, wounding, worrying, or chasing
any of them in any manner, and no one ever did see
them do so at any time, either prior to or on and after
January 10, 1957. In that connection, once defendant
asked Norman, “ ‘What do you think about them dogs
running through your sheep,’” and Norman replied
that he “didn’t think they were hurting them,” or, as
stated by defendant, Norman replied, “ ‘No, let them go,
I think they are protection on coyotes.””

After dinner on January 10, 1957, Mauer saw one live
sheep near his corrals, and a couple of hours later he
saw three or four more there. An attempt to drive
them away failed. They simply did not move, but
stiffly stood their ground or lay down. He then heard
some dogs out in plaintiffs’ corn field barking and howl-
ing in the same manner as he had heard defendant’s coon
dogs do, and he assumed that they were defendant’s
dogs because he had seen them running back and
forth from that field during the afternoon. He had never
seen defendant’s dogs chase or inflict any damage on
plaintiffs’ sheep, although he had heard them barking
and had seen them trailing through the sheep in the
field many times before January 10, 1957. After dark,
about 6 p. m. on that date, Mauer tied his own dog in
his barn, but that dog barked continuously. Mauer
also heard dogs barking over in plaintiffs’ corn field,
so he telephoned Norman and told him to come over
because there seemed to be a disturbance in his sheep.
In that connection, there were other dogs in the neigh-
borhood. A neighbor living %% mile east of Norman’s
place owned a pretty good-sized dog that was a ‘“cross
with a police dog,” but Norman testified that he never
saw that dog where the incidents here occurred. An-
other neighbor had a shepherd dog, but Norman testi-
fied that he never saw such dog out there. Another
neighbor who lived 34 mile north of there had a dog,
but Norman testified that he had never seen that dog
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“tear around.” Also, Mauer had a golden retriever.
He testified that he had owned the dog only a few weeks
so he kept the dog close to him and tied at night, and
that he had no knowledge that the dog ever got out and
molested plaintiffs’ sheep. In such respects, plaintiffs
argued that all other dogs in the neighborhood had
been accounted for, as well as the possibility of attack
by coyotes, upon the basis of modus operandi and physi-
cal facts, therefore, as a matter of law, the court was
required to conclude that the injuries and death of
plaintiffs’ sheep were directly attributable to defend-
ant’s dogs. We cannot agree, because under all the facts
and circumstances that issue was for determination by
the jury.

Norman went over to the field immediately after being
called by Mauer. He then drove through the gate,
flashed his car lights, and saw a band of sheep circling
around. He hollered, and defendant’s two dogs came
running out and away from the band in different direc-
tions. One ran to the road and Norman chased it home
with his car, after which both dogs ran toward defend-
ant’s barn where their mother had been tied.

Norman testified that he got out of his car at de-
fendant’s house and, in response to his knock, defend-

ant came to the door and said: ¢ ‘Harlan, have you
seen my dogs?’ ” and Norman replied: “ ‘Yes, I chased
the fools home.”” Defendant had a different version.

In that connection, he testified that when Norman came
to his door, defendant asked, “ ‘What’s the matter, Har-
lan’” and Norman replied, “ “Your dogs are in the
sheep.’” In that connection, Norman testified that he
thought defendant had been away from home all day,
but defendant testified positively that he had been at
home all day and had seen his dogs around his place
several times during the day.

Both Norman and defendant then examined the dogs
under the electric light in defendant’s barn. There is
a dispute about whether the dogs’ tongues were hanging
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out and they were panting, but be that as it may, they
found no blood whatever on either dog, although when
the sheep were later examined in the field, some of them
were bloody and there was blood on the snow in the
area. Norman claimed that he found a little piece of
wool in one dog’s mouth, but defendant denied that,
and if it were wool, plaintiffs never made any effort to
preserve it.

Norman and defendant then went to the corn field
where they found some dead sheep and some wounded
sheep with the flesh on their right shoulders torn down-
ward in a similar pattern. However, defendant testified
that they found no such sheep where Norman claimed
he saw the dogs, and that the dead sheep lay farther
north near a county road. They then picked up one
sheep that was badly wounded and took it to defend-
ant’s house where defendant sewed it up. Norman then
borrowed defendant’s needle and thread, and returned to
the field with Mauer where they worked on some of
the wounded sheep until about 11 p. m. However, it
was cold with snow on the ground, and the sheep were
scared and hard to catch, so they left until morning.
At that time, plaintiffs found 24 or 26 dead sheep but
only some of them had been wounded as aforesaid.
They also found 64 wounded sheep, so plaintiffs placed
them and 154 others in a truck, in order to make a full
load, and sold them to a buyer in Scottsbluff. The next
day plaintiffs asked defendant if he were going to pay
for damages to the sheep, and defendant suggested that
they should come back after they had received returns
from the sale at Scottsbluff. Plaintiffs testified that de-
fendant promised to pay the damages, which defend-
ant categorically denied. A few days later, plaintiffs
returned and demanded $1,264 damages, and informed
defendant that if that amount were not paid, it would
be a whole lot more. However, defendant refused to
pay, stating that his dogs did not cause any of the dam-
age, and he wouldn’t pay anything he didn’t owe.
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In that connection, plaintiffs’ version was that defend-
ant said his dogs didn’t do that much damage, but de-
fendant denied making such statement. Plaintiffs ad-
duced evidence, some of which was remote and con-
jectural in quality or character with regard to the
amount of damages, but nevertheless the trial court
comprehensively submitted that issue to the jury, and
it would serve no purpose to recite such evidence here.

Defendant testified that he had resided in Chase Coun-
ty since 1916 and had owned, trained, and hunted with
coon dogs for 30 years. On January 10, 1957, he owned
three such dogs. The two here involved were born
September 24, 1952, and defendant had hunted with
them since they were 18 months old. His other dog, their
mother, was tied in his barn, but the first two were
loose in the neighborhood at all times, even after Jan-
uary 10, 1957. However, plaintiffs kept their remain-
ing sheep on Whitten’s place about another week after
January 10, 1957, but claimed that they did not see de-
fendant’s dogs loose again. Defendant, as did others,
had often seen the two dogs trail through the sheep
bands of neighbors, including plaintiffs, without paying
any attention to the sheep, and the sheep paid no atten-
tion to the dogs but simply spread out and let the dogs
go on through the band. Defendant testified, and others
verified, that his dogs had never bothered any types
of livestock; that they could not even be directed or
forced to do so; and that they would run from any live-
stock that stood its ground. Defendant had seen coyotes
in the neighborhood during the fall and winter of 1956-
1957. A witness for plaintiffs, who had described the
symptoms of kidney disease in sheep and the manner of
death therefrom and had stated the reason why sheep
died when chased by dogs and coyotes, testified that he
had experience with both dogs and coyotes killing sheep.
He testified that dogs chase and kill sheep for fun.
However, coyotes generally do so for food during dark
early mornings, and when one sheep is finally killed,
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they usually quit. Such witness was a member of an
association in Chase County which had been instru-
mental in procuring the county board to organize a
coyote-killing campaign because there were more coyotes
in that area than in other western counties. He testi-
fied that if several coyotes got in a band of sheep and
chased or bit them, they would produce the same re-
sult as dogs would.

The party who occupied the Whitten improvements
prior to December 6, 1956, where plaintiffs’ sheep were
being fed, was a witness for defendant. Such witness
was familiar with defendant’s dogs, and while living
there had regularly seen them trail through the field and
plaintiffs’ bands of sheep, without chasing or attacking
them or any other livestock in any manner. Defend-
ant’s brother-in-law testified that he lived in the same
neighborhood. He was familiar with defendant’s dogs.
He had hunted with defendant and his dogs six or seven
times between August and December 1956, and again in
the fall of 1957. During that time, defendant’s dogs
had trailed through his own bands of sheep and those
of neighbors many times, and he never saw the dogs
chase, worry, or cause the sheep to mill around. Also,
he never saw the dogs bother any other livestock. An-
other neighbor gave comparable testimony and recited
that many times in the fall of 1956 and as late as the
spring of 1957 he had hunted with defendant and his
dogs, and that he had seen the dogs trail through the
neighbors’ bands of sheep without paying any attention
to the sheep or any other livestock.

Much of the evidence heretofore recited was circum-
stantial, but some of it was directly conflicting. We
conclude that the issues were for determination by a
jury; that to have directed a verdict for plaintiffs on
the issue of liability would have been entirely erroneous;
and that the verdict and judgment thereon were not con-
trary to the evidence and law.

Plaintiffs argued that the trial court erred preju-
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dicially in failing to instruct the jury on circumstantial
evidence, although admittedly no request was made
for such instruction. We do not agree.

In Osborne v. State, 115 Neb. 65, 211 N. W. 179, this
court construed a rule of practice under both the crim-
inal and civil code, and, citing authorities from this
jurisdiction, said: “It is the duty of the court on its
own initiative to instruct the jury as to the general
rules of law applicable to the case, and in such a way
as not, either by omission or by expression, to with-
draw from the consideration of the jury an issue or
essential element necessary for its determination. How-
ever, if an instruction is desired by either party which
would serve only to guide the jury in weighing certain
features of the evidence in connection with the issues,
then in such case it devolves upon such party to request
such specific instruction.”

In Clark v. State, 151 Neb. 348, 37 N. W. 2d 601,
quoting with approval from Fetty v. State, 121 Neb.
228, 236 N. W. 694, and citing other authorities from
this jurisdiction, we held: “In the absence of a request
therefor the trial court is not required to give a cau-
tionary instruction relative to the weighing of circum-
stantial evidence.” We conclude that the trial court
did not err in failing to instruct on circumstantial
evidence.

Plaintiffs also argued that instruction No. 7 given by
the trial court was prejudicially erroneous. We do not
agree.

In Brown v. Hyslop, 153 Neb. 669, 45 N. W. 2d 743,
we held: “The meaning of an instruction, not the phrase-
ology, is the important consideration, and a claim of
prejudice will not be sustained when the meaning of an
instruction is reasonably clear.

“When different instructions are given on the same
subject, they should be considered together, and if they
fairly submit the case, it will not be reversed for in-
definiteness or ambiguity in one of the instructions.
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“In determining whether or not there was error in a
sentence or clause of an instruction, it will be considered
with the instruction of which it is a part and the other
instructions, and the true meaning thereof will be de-
termined not from the sentence or phrase alone but by a
consideration of all that is said on the subject.” See, also,
Myers v. Willmeroth, 151 Neb. 712, 39 N. W. 2d 423.

As recently as Tate v. Borgman, ante p. 299, 92 N.
W. 2d 697, we held: “Instructions must be considered
and construed together, and if they are not sufficiently
specific in some respects, it is the duty of counsel to
offer requests for instructions that will supply the
omission and, unless that is done, the judgment will not
ordinarily be reversed for such defects.”

In the light of such rules, we have examined all of
the instructions. In that connection, instructions Nos.
1, 6, and 9 concisely and clearly identified and separately
stated the three factors or elements for each or all of
which plaintiffs sought damages alleged to have been
proximately caused by defendant’s dogs. Those and
all other instructions as well correctly stated all re-
lated issues and properly applied rules of law appli-
cable thereto. In such respect, those instructions sepa-
rately, comprehensively, and properly submitted plain-
tiffs’ claimed damages for: (1) Plaintiffs’ sheep alleg-
edly killed; (2) plaintiffs’ sheep allegedly wounded; and
(3) plaintiffs’ remaining sheep which were allegedly
chased and worried, causing them to be thrown off feed
and lose weight.

Instruction No. 7, about which plaintiffs complain,
said: “You are instructed and cautioned that before
the plaintiffs are entitled to recover in this action for
any injuries or death to the sheep involved in this ac-
tion, you must find from a preponderance of the evidence
that such injury, loss of weight, or death, if any, were
the direct and proximate result of the acts on the part
of the dogs involved herein.

“Tt is for you to determine from all the facts and cir-
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cumstances in this case whether or not the dogs be-
longing to the defendant, George Sprague, caused the
alleged injuries, death, or loss of weight of plaintiffs’
sheep.

“If you fail to find from a preponderance of the evi-
dence that the injuries or death to the sheep involved
herein, if any you find, were the direct and proximate
result of any acts on the part of defendant’s dogs; or if
you find from the evidence that such injuries or death,
if any shown were due to some other cause or some dis-
ease from which such sheep were suffering, then the
plaintiffs are not entitled to recover and you should
return a general verdict in favor of the defendant.”
(Italics supplied.)

In that connection, plaintiffs argued that the itali-
cized portion in the last paragraph was not only con-
fusing because not sufficiently specific, but also be-
cause it submitted issues not supported by any evi-
dence. It will be noted that the words “such injuries
or death” and the first and second clauses of the last
paragraph as well, were in the alternative, and as here-
tofore shown, the jury could have reasonably con-
cluded that “such injuries or death” of plaintiffs’ sheep
were not the direct and proximate result of any acts on
the part of defendant’s dogs, thus of necessity either
“such injuries or death” were due to some other cause.
Also, there was evidence from which the jury could have
reasonably concluded that the loss of weight or death
of some of plaintiffs’ sheep was caused by disease.

The phraseology of the paragraph, from the semi-
colon after the word “dogs” to the word “then” could as
well have been left out, because in effect it had the same
meaning as the clause preceding it. The meaning of the
phraseology about which plaintiffs complain is not con-
fusing when considered in the light of the instruction
of which it is a part, and of preceding and subsequent
instructions given which related to the same subject.
If, as plaintiffs claim, the last paragraph of instruction
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No. 7 was not sufficiently specific in some respects, they
should have timely requested other instructions to sup-
ply the omission. We conclude that instruction No. 7
was not prejudicially erroneous.

For reasons heretofore set forth, we conclude that the
judgment of the trial court should be and hereby is
affirmed. All costs are taxed to plaintiffs.

AFFIRMED.

WENKE, J., participating on briefs.

SaM PHILLIPS ET AL., APPELLEES, V. STATE OF NEBRASKA,

DEPARTMENT OF RoADS AND IRRIGATION, APPELLANT.
93 N. W. 2d 635

Filed December 26, 1958. No. 34469.

1. Eminent Domain. General benefits are those which result from
the enjoyment of the facilities provided by the new public
work and from the increased general prosperity resulting from
such enjoyment.

Special benefits are those which arise from the pecu-

liar relation of the land in question to the public improvement.

Special benefits are ordinarily merely incidental and
may result from physical changes in the land, from proximity
to a desirable object, or in various other ways.

4. Trial. It is the duty of a trial court to instruct the jury on
each issue presented by the pleadings which is supported by
evidence.

5. Appeal and Error. It is error for a trial court to instruct the
jury on an issue made by the pleadings in the cause which is
not supported by evidence.

AppEAL from the district court for Gosper County:
Victor WESTERMARK, JUDGE. Affirmed.

Clarence S. Beck, Attorney General, Harold S. Salter,
and Jean Wells, for appellant.

Stewart & Stewart, for appellees.

Heard before Simmons, C. J., CARTER, MESSMORE,
YeAaGER, CHAPPELL, WENKE, and BosrLauch, JJ.
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BosraucH, J.

Appellees were the owners of the west half of the
west half of Section 2, Township 8 North, Range 22 West
of the 6th P. M., Gosper County. A graveled State
Highway, No. 283, between Lexington and Elwood was
adjacent to and passed by the land of appellees on the
west of it. The land was a good, appropriately im-
proved farm and was used for agricultural purposes gen-
erally pursued in that area. About half of the land was
irrigated. Appellant appropriated 1.07 acres of the land
by condemnation proceedings for use in the reconstruc-
tion and improvement of the highway. The area appro-
priated was immediately east of the existing highway
right-of-way and extended from the north part of the
land of appellees south to a point about 500 feet north
of the southwest corner thereof. It was generally 37
feet wide but at one point and for a short distance it
was 46 feet in width. It passed to the west of the build-
ings on the land of appellees and the east line of the
tract taken is only about 30 feet from the west or front
of the house in which appellees make their home.

The project involving the highway commenced at El-
wood and ended at a canal bridge near the north part of
the land of appellees. The right-of-way is to be widened
in places, a right angle turn at the southwest corner
of the land is to be eliminated, and a gentle curve sub-
stituted for it. The road is to be leveled out so that it
will have a more uniform grade and it will be paved
with asphalt concrete. The graveled road along the
farm buildings is about 7 feet below the level of the
surrounding ground. It will be filled in about 5 feet.
The driveway from the graveled road to the farm build-
ings is approximately 20 feet wide, connects with the
highway an estimated 350 or 400 feet north of the build-
ings on the farm, and extends south to the buildings. It
has a rock surface and is satisfactory to appellees. It is
located on the land condemned by appellant. Appellant
proposes to eliminate the present driveway and to con-
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struct a new one which will extend from the highway
directly to the location of the buildings on the farm of
appellees. Specifications for or facts concerning the
new driveway do not appear in evidence.

Appellant by its answer pleaded that special benefits
will accrue to appellees by reason of the fact that their
property will abut on a hard-surfaced highway when
the improvements thereto are completed, and the fact
that a cut in front of the property will be filled and the
means of ingress and egress to and from their property
will be improved. This was denied by reply of ap-
pellees.

Appellant, by a tendered instruction, asked the trial
court to instruct the jury on the subject of special bene-
fits. The court refused to do so. This refusal of the
court is the only complaint of appellant presented by
this appeal.

There is no evidence in the record that the land of
appellees has a peculiar relation to the contemplated
improvement of the highway. What evidence there is
on the subject is to the contrary. It is that all the
owners of land abutting along the highway to be im-
proved will enjoy identical benefits with any benefits
therefrom to appellees. A witness produced by appel-
lant testified that a paved highway would increase the
value of the land adjoining it on either side of it, and
that he considered the land of appellees was more valu-
able after the 1.07 acres were taken by appellant because
of the paved highway but that did not help just appel-
lees but everybody who had land abutting on the high-
way. The witness did not attempt to evaluate the
amount of the alleged benefits the improvement would
contribute to appellees or any other landowners abutting
on it. The claimed benefits either because of the im-
proved highway or the new driveway from it to the
farm of appellees were not at the trial expressed in any
manner in terms of money. There is no way that a
jury in this case could have determined from the evi-
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dence the amount in money of any special benefits to
appellees. Appellant offered the testimony of a real
estate broker of 25 years’ experience in the county
where the land is located. He said while being examined
by counsel for appellant that the change in the drive-
way as it now exists to the one appellant proposed to
construct would make no difference in the value of the
land of appellees.

There is no peculiar relation of the land of appellees
to the public improvement concerned in this case either
because of the changes made in the highway or the con-
struction of the contemplated driveway from it to the
buildings on the farm. The record contains no evi-
dence of any special benefits to appellees because of
the public improvement.

Backer v. City of Sidney, supplemental opinion, 166
Neb. 492, 89 N. W. 2d 592, states: ‘““The most satisfac-
tory distinction between general and special benefits
. is that general benefits are those which arise from the
fulfillment of the public object which justified the tak-
ing, and special benefits are those which arise from the
peculiar relation of the land in question to the public
improvement. In other words the general benefits are
those which result from the enjoyment of the facilities
provided by the new public work and from the increased
general prosperity resulting from such enjoyment. The
special benefits are ordinarily merely incidental and
may result from physical changes in the land, from
proximity to a desirable object, or in wvarious other
ways.” See, also, Crawford v. Central Nebraska Public
Power & Irr. Dist., 154 Neb. 832, 49 N. W. 2d 682; Lang-
don v. Loup River Public Power Dist., 144 Neb. 325, 13
N. W. 2d 168; Prudential Ins. Co. v. Central Nebraska
Public Power & Irr. Dist.,, 139 Neb. 114, 296 N, W, 752,
145 A.L.R. 1.

Langdon v. Loup River Public Power Dist., supra,
contains the following: “The defendant complains be-
cause the court failed to instruct as to special benefits.
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* % * The record discloses no evidence of any special
benefits and therefore no instruction thereon was re-
quired nor should it have been given.” The duty of
‘the trial court was to instruct the jury on each issue
presented by the pleadings which was supported by
evidence. McKain v. Platte Valley Public Power &
Irr. Dist., 151 Neb. 497, 37 N. W. 2d 923. It may be
-prejudicial error if the trial court includes in an instruc-
tion a matter presented by a pleading concerning which
there is no evidence tending to establish it. Bramhall
v. Adcock, 162 Neb. 198, 75 N. W. 2d 696. '
The trial court was correct in refusing to-instruct the
jury in this case on the subject of special benefits. The
judgment of the district court should be and it is
affirmed.
' AFFIRMED.

Frank H. JoHNS, APPELLEE, V. ELSIE CARR ET AL.,

APPELLANTS.
93 N. W. 2d 831

Filed December 26, 1958. No. 34483.

1. Appeal and Error. An appeal of a cause from the district court
must be considered and decided by this eourt on the basis of the
information contained in the record presented which, if properly
authenticated, imports absolute verity.

2. Deeds. Delivery of a deed, an essential to its being operative,
is largely a question of intent to be determined from the facts
and circumstances of each case.

Any acts or words showing intention of the grantor

to deliver and the grantee to accept a deed are sufficient to

constitute a delivery of it. .

The recording of a deed in the manmner provided by

law is generally evidence of the delivery and acceptance of the

deed if the conveyance is beneficial to the grantee.

Assent of the grantee is not an essential element of
the delivery of a deed; neither is it necessary that the grantee
have kriowledge of the deed prior to the death of the grantor.

6. Pleading: Evidence. A  party may at any time invoké! the
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language of the pleading of his adversary on which the case is
tried, on a particular issue, as rendering certain facts indis-
putable.

An admission made in a pleading on which the
trial is had is a judicial admission and constitutes a waiver of
all controversy so far as the adverse party desires to take ad-
vantage of it and is therefore a limitation of the issues.

A judicial admission is a formal act done in
the course of judicial proceedings which is a substitute for
evidence, thereby waiving and dispensing with production of
evidence by conceding for the purposes of litigation that the
subject of the admission is true.

9. Trial: Judgments. The prerequisites of granting a summary
judgment are that the movant demonstrate that there is no
genuine issue of fact in the case and that he is entitled to judg-
ment as a matter of law.

AppeaL from the district court for Furnas County:
Vicror WESTERMARK, JUDGE. Reversed and remanded.

Hugh W. Eisenhart, Perry, Perry & Nuernberger, and
Edwin C. Perry, for appellants.

Johnston & Grossman, for appellee.

Heard before Sivmons, C. J.,, CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLAucH, JJ.

Bosraucs, J.

The second amended petition contains the following:
Appellee and Fern Winslow Johns, husband and wife,
were the owners of real estate involved herein. Ap-
pellee from about August 11, 1935, had a long experi-
ence of illness and mental depression because of which
he was committed to a mental hospital and subsequently
discharged therefrom by habeas corpus proceedings.
Appellee on or about June 22, 1953, was despondent
and became intoxicated. His wife had him committed
to jail and he was nervous and upset. His wife and
appellants while he was in jail had a conference or con-
ferences concerning the property involved in this case.
Appellants authorized and instructed the wife of ap-
pellee to obtain a deed from him to the real estate in-
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volved herein to appellants as grantees. The wife of
appellee obtained his release from jail about June 23,
1953. He returned to his home in a confused state of
mind and under the influence of intoxicating beverages
and drugs. He was then in doubt concerning his sanity
and liberty and was afraid he might be confined in jail
or a mental institution for life. He, while in the con-
dition aforesaid, agreed as requested by his wife and ap-
pellants to sign papers on conditions that appellants
would pay to appellee $5,000; that a life estate would be
reserved to him and his wife or the survivor of them;
and that on the death of both of them the property
would be divided equally between the son of appellee
and Elsie Carr, one of the appellants. The terms and
conditions stated by appellee were accepted by his wife
and she and appellants represented to appellee that a
paper presented to him for his execution complied with
and expressed the agreement and conditions required
by appellee. The paper did not express the verbal agree-
ment and conditions. He later learned appellants
claimed the paper was a deed of the property that con-
veyed it to them. Appellants accepted the paper which
purported to be a deed, filed said purported deed of
record with the register of deeds of Furnas County, took
possession of the real estate, and claimed to be the
owners thereof because of the deed and the recording
of it. Appellee received no consideration for signing
the deed and his signature thereto was procured by
fraud and misrepresentation to his damage in excess of
$10,000. The appellants, because of the acceptance of
the deed and the filing of it for record, were estopped
from denying the agency and misrepresentations of the
wife of appellee made to him, as he alleges. Appellants
have accepted and filed the deed for record and taken
possession of the real estate. It is inequitable to allow
them to retain the property and its income without pay-
ment of any consideration. If the deed is valid, they
should be required to pay appellee $5,000 and the deed
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should be reformed to comply with the true agreement
and the interest of appellee and his son in the real
estate as agreed. If the deed is void, it should be set
aside. The prayer of the petition is for relief appro-
priate to the allegations of the petition.

The answer of appellants admits that appellee and
Fern Winslow Johns were husband and wife as alleged
by appellee and denies all other statements of the sec-
-ond amended petition of appellee. The answer alleges
that: The interest of appellee in the real estate "de-
scribed in the petition during the lifetime of his wife
was the inchoate interest of a husband in the real estate
of his wife. The wife of appellee is now decéased.
Elsie Carr was a sister and W. H. Winslow and Ivan
Winslow were brothers of the deceased. The real es-
tate described in the petition was property owned by
the Winslow family and it was inherited by Fern Wins-
low Johns from her mother before the daughter was
married to appellee. The deed conveying the real es-
tate described in the second amended petition to Elsie
Carr, W. H. Winslow, and Ivan Winslow as C. Ivan
Winslow, appellants, as joint tenants, subject to a life
estate therein of Fern Winslow Johns, was executed
by Fern Winslow Johns and Frank H. Johns, wife and
husband, June 29, 1953. The deed was acknowledged
before a notary public, who was an attorney, of the State
of Kansas. It was delivered to the office of the county
clerk of Furnas County thereafter, was recorded, and is
now of record in the public records of that county. The
fee of the county clerk for recording the deed was paid
on the date it was recorded by Fern Winslow Johns.
The grantees named in the deed had no knowledge of
it until after the death of Fern Winslow Johns but they
accepted it and the benefits thereof as a gift from their
sister. Appellants ask that the petition be dismissed and
the title to the land be quieted in them.

The reply asserted that none of the appellants had
possession or ‘control of the alleged deed or the real
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estate before the death of Fern Winslow Johns; that
neither she nor appellee had any intention of making
a gift of the real estate to appellants or any of them; and
that after the death of Fern Winslow Johns appellants
took and have since had possession of the real estate
under claim of ownership and have had the use and
benefit of it. Appellee denied all other statements of
the answer of appellants and prayed that the deed be
held to be void or, in the alternative, that appellee be
decreed a life estate in the real estate, awarded a judg-
ment for $10,000, and for equitable relief.

A motion for summary judgment was made by ap-
pellee for the reason stated therein that the answer of
appellants admits that no delivery of the deed was
made to them. The district court found that appellee
was entitled to a summary judgment because the an-
swer alleged that the deed was filed and recorded in
the public records of Furnas County and the appellants
had no knowledge of the deed being drawn or delivered
to the county clerk for recording until after the death of
their sister, Fern Winslow Johns, and that by reason
thereof appellant had not accepted the deed during the
lifetime of one of the grantors and the delivery of said
purported deed was incomplete. The motion for sum-
mary judgment was sustained and a judgment was ren-
dered setting aside the deed.

The certification by the court reporter and the order
of allowance by the judge of the district court establish
that the bill of exceptions contains all evidence offered
and the evidence received in this cause. It does not
show that any evidence was offered or rec