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Ewert Implement Co. v. Board of Equalization

GEOrRGE EwWERT IMPLEMENT COMPANY, A CORPORATION,
APPELLANT, V. BOARD OF EQUALIZATION OF PLATTE Counrty,

NEBRASKA, APPELLEE.
70 N. W. 2d 397

Filed May 20, 1955. No. 33714.

1. Statutes. In construing a statute, effect must be given, if pos-
sible, to every word, clause, and sentence, so that no part of its
provisions will be inoperative, superfluous, void, or insignificant.

2. Taxation. By section 77-1502, R. S. Supp., 1953, a county board
of equalization is authorized to meet in special session at any
time after the close of the annual meeting for the purpose of
equalizing assessments of omitted and undervalued property.

The holding of this court that the authority of a

county board of equalization terminated on the date the county

assessor was required to have the abstract of the assessment rolls
completed and forwarded to the Tax Commissioner, has not

been applicable since the 1947 amendment to section 77-1502,

R. S. 1943.

AppEAL from the district court for Platte County:
RoserT D. FLorRY, JUDGE. Affirmed.

Wagner, Wagner & Robak, for appellant.
Byron Reed, for appellee.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, J J.

CARTER, J.

This is an appeal from the judgment of the district
court for Platte County sustaining the action of the
Platte County Board of Equalization in raising assess-
ments of undervalued business inventories on September
24 1953. It is the contention of the plaintiff-appellant
that the county board of equalization was without power
to increase the valuation of thé property for assessment
purposes on the date on which it was done. From an
adverse judgment the plaintiff property owner appeals.

The appeal comes to this court in the form of a case
stated. The facts agreed upon are as follows: Plaintiff
filed its tax schedule on April 17, 1953, fixing the 59
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percent tax value of its business inventory at $36,555.
The county board of equalization convened on the first
Monday in May 1953, and made no change in plaintiff’s
schedule prior to 40 days thereafter. On June 30, 1953,
the county assessor certified the abstract of all property
assessed in Platte County to the Tax Commissioner. On
August 31, 1953, the county board of equalization met in
special session for the purpose of equalizing assessments
of omitted or undervalued property relating to the busi-
ness inventories of 133 business firms in Platte County.
On September 24, 1953, after notice and opportunity for
hearing, the board of equalization raised the assessed
value of plaintiff’s property, designated as its business in-
ventory, from $36,555 to $74,065, and the tax levied there-
on appears as a lien on plaintiff’s personal property. It is
stipulated that the acts of the board of equalization in
raising said value took place more than the 40 days it
was authorized to regularly meet after the board con-
vened, after the county assessor’s abstract was made up
for 1953, and after the abstract had been certified to the
Tax Commissioner. The increase was not made by add-
'ing specific items of omitted property, but by raising
the assessed value of the property. Neither party admits
or denies the actual value of the merchandise. The is-
sues are limited by agreement to the question of the jur-
isdiction of the county board of equalization to take the
action it did on September 24, 1953.

The plaintiff relies on Hiller v. Unitt, 113 Neb. 612,
204 N. W. 208; State v. Odd Fellows Hall Assn., 123 Neb.
440, 243 N. W. 616; and similar cases. In these cases
it was held that a county board of equalization was lim-
ited to a session of a designated number of days and that
its powers ended, in any event, when the assessor’s ab-
stract was certified to the Tax Commissioner in the
time and manner prescribed by statute. The period of
time in which a county board of equalization could deal
with omitted or undervalued property was limited, prior
to the 1947 amendment, to the foregoing period. After
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the adjournment of the county board of equalization, the
authority to deal with omitted or undervalued property
was lodged in the Tax Commissioner and the State
Board of Equalization and Assessment. §§ 77-306 to 77-
314, R. S. 1943. The cases cited by the plaintiff are not
applicable since the 1947 amendment was adopted.
Fromkin v. State, 158 Neb. 377, 63 N. W. 2d 332.

In 1947 the Legislature empowered a county board of
equalization to meet at any time for purposes of review-
ing and equalizing all assessments. Laws 1947, c. 251,
§ 36, p. 826. In 1949 this provision was limited by an
amendment which empowered a county board of equali-
zation to meet at any time for the purpose of equalizing
assessments of any omitted or undervalued property.
Laws 1949, c. 233, § 1, p. 644. In 1953 this section was
again amended to read as follows: ‘“The county board
of equalization shall hold a session of not less than three
and not more than forty days, for the purpose contem- -
plated in sections 77-1502 to 77-1507, commencing on the
third Monday of May each year. It shall be author-
ized and empowered to meet at any time upon the call
of the chairman or any three members of the board for
the purpose of equalizing assessments of any omitted or
undervalued property. The board shall maintain a writ-
ten record of all proceedings and actions taken, which
shall be available for inspection in the office of the county
assessor.”. § 77-1502, R. S. Supp., 1953. See, also, From-
kin v. State, supra.

It appears to us that the authorities cited by the plain-
tiff still apply to matters contemplated by the first sen-
tence of section 77-1502, R. S. Supp., 1953. But as to the
second sentence, the power of the county board of equali-
zation to deal with omitted and undervalued property is
greatly extended from what it was prior to 1947. The
county board of equalization is authorized in terms by
the second sentence of section 77-1502, R. S. Supp., 1953,
to equalize assessments of omitted or undervalued prop-
erty. It is clear therefore that the second sentence of
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section 77-1502, R. S. Supp., 1953, was intended as an
extension of the power of the county board of equaliza-
tion. The use of the words “at any time” therein cer-
tainly means that the assessment of omitted or underval-
ued property may be dealt with after the expiration of
the 40 days and after July 1, the date the county asses-
sor is required to forward a certified copy of the ab-
stract of the assessment rolls to the Tax Commissioner.
The requirement that an assessment of any person may
not be raised without notice, as contained in section 77-
1506, R. R. S. 1943, is applicable to the proceeding. Such
person may appeal from any such action taken by the
county board of equalization as provided by section 77-
1510, R. R. S. 1943.

The method of listing, assessing, and equalizing prop-
erty for purposes of taxation is a legislative matter. The
decisions of this court prior to 1947 deal with a statute
which differs greatly from the one presently before the
court. They are correct as to the statute then being con-
sidered. But to give the same meaning to the present
statute would have the effect of rendering the second sen-
tence of section 77-1502, R. S. Supp., 1953, completely
nugatory. We have repeatedly adhered to the rule that
in construing a statute effect must be given, if possible,
to all its several parts, and no sentence, clause, or word
therein should be rejected as meaningless or superfluous,
if such construction can be avoided. Ledwith v. Bankers
Life Ins. Co., 156 Neb. 107, 54 N. W. 2d 409; Nacke v.
City of Hebron, 155 Neb. 739, 53 N. W. 2d 564. We
must conclude, therefore, that the former rule limiting
the exercise of the powers of a county board of equaliza-
tion to the period prescribed for its annual meeting is
no longer controlling. Fromkin v. State, supra. In addi-
tion to the limited powers it formerly had it is now
given further powers relating to equalizing assessments
~ of omitted or undervalued property. As to the latter,
the county board of equalization has authority to act
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at any time, subject to the statutory provisions for
notice and the right of appeal.

We call attention to the fact that prior to 1947 it was
the duty of the precinct assessor to list, value, assess, and
return all property in the precinct subject to taxation.
§ 77-405, R. S. 1943. In 1947 the office of precinct as-
sessor was abolished and the taxpayer was required to
file his own schedules. § 77-405.01, R. R. S. 1943. An
additional statute was enacted providing that the county
assessor, with the aid of his deputies and assistants,
shall check all returns. § 77-411, R. R. S. 1943. Addi-
tional power was given the county board of equaliza-
tion to meet after its annual meeting to take action on
situations where it could be shown that the taxpayer
~ had failed to list or had undervalued some or all of
his property. This authority was granted by the sec-
ond sentence of section 77-1502, R. S. Supp., 1953. It
was, in effect, a grant of the same power to the county
board of equalization which may be exercised by the
Tax Commissioner and the State Board of Equalization
and Assessment under sections 77-306 to 77-314, R. R. S.
1943. It seems clear to us that under the first sentence
of section 77-1502, R. S. Supp., 1953, the county board
of equalization is required to hold an annual meeting
to hear protests of taxpayers whose property is alleged
to be overvalued and to perform its general function of
equalization. After the close of the annual meeting,
the jurisdiction of the county board of equalization is
limited to the equalization of the assessments of omitted
and undervalued property. The intent of the Legislature
is plain that it did not intend that a taxpayer could reap
the benefit of an incorrect or false valuation or listing
of property simply because his tax schedules could not
be checked and acted upon within the 40-day period to
which the annual meeting of the county board of equal-
ization was limited. )

We think the position taken by the defendant county
board of equalization as to the meaning of section 77-
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1502, R. S. Supp., 1953, is the correct one. The judgment

of the district court was in accord with this interpretation

of the statutes. The judgment is correct and is affirmed.
AFFIRMED.

ELpoN A. PETERSON, APPELLANT, V. JOE VAK ET AL.,

APPELLEES.
70 N. W. 2d 436

Filed May 20, 1955. No. 33742.

1. Landlord and Tenant: Quieting Title. A lessee of real estate
may by virtue of section 25-21,112, R. R. S. 1943, maintain an
action to quiet title to his leasehold.

2. Landlord and Tenant: Trespass. A tenant is entitled to the
exclusive possession and use of the demised premises in the
absence of reservations and restrictions in his lease and he may
even maintain trespass against his landlord.

3. Trespass: Injunction. If the nature of a threatened trespass on
real estate is such that it will, if accomplished, prevent a sub-
stantial enjoyment of property or the possession thereof the
remedy of injunction is appropriate to forestall the wrongful
act. : .

ArpEAL from the district court for Perkins County:
VictorR WESTERMARK, JUDGE. Reversed and remanded
with directions. '

George B. Hastings, John E. Dougherty, and John
Brogan, for appellant.

Marvin A. Romig and Halligan & Mullikin, for ap-
pellees.

Heard before Simmons, C. J., CARTER, YEAGER, CHAP-
PELL, WENKE, and BosrtaucH, JJ., and KokJER, District
Judge.

Bosrauch, J.

The relief appellant sought by this action was that
his leasehold of described land for a term of 3 years
commencing with March 1, 1952, be quieted and con-
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firmed in him free of adverse claim of appellees; that
they be barred from asserting any interest or right in
or to the land or the possession thereof adverse to the
leasehold of appellant; and that appellees be enjoined
from entering or being upon the land and from inter-
fering with, cutting, or harvesting grain then growing
or standing on the land. The district court heard the
evidence of appellant, sustained a motion of appellees
for dismissal, denied a motion of appellant for a new
trial, and dismissed the case.

There is evidence of the following matters: Joe Vak,
herein identified as appellee, was lessee of the land in-
volved from the year 1918. He entered upon the land
by virtue of an oral lease, the term of which was 1
year commencing with March 1. He became and was
a tenant from year to year until March 1, 1952. The
land involved is 160 acres. Appellee summer tilled 101
acres of it at proper times in the year 1951. The owner
of the land on August 29, 1951, served a written notice
on appellee terminating his tenancy of the land. The
substance of the notice was that the owner of the land
notified appellee to quit, vacate, and surrender to the
owner the possession of the land on or before March
1, 1952; that the owner claimed the right to enter upon
. the land during the fall of 1951 to plant it to wheat;
and that the notice was given for the purpose of ter-
minating the tenancy of appellee of the land.

The owner of the land entered into a lease of it with
appellant. It was reduced to writing, executed by the
parties, and delivered September 1, 1951. This lease
described the land involved herein and the term of it
was 3 years commencing with March 1, 1952. Appellee
disregarded the notice given him August 29, 1951, by the
owner and on the 25th and 26th of September, 1951,
appellee planted to winter wheat part of the land,
. about 101 acres, that had been summer tilled that year.
Appellant knew after the wheat grown on the land in
1951 was harvested that the ground was disked twice
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and one-wayed once. He did not discuss with appellee
the fact that he was negotiating with the owner of the
land for a lease of it until September 1, 1951, the day
the written lease was delivered to him. Appellant then
negotiated with appellee for immediate possession of
the land but was advised by appellee that “ ‘I am keep-
ing the land, I summer tilled it and I am keeping the
land.”” A few days later appellee during another con-
versation said he was “keeping the summer till” but
appellant could have 39 acres of stubble and could
plant wheat on it, and that appellant could have the
part of the land that had not been summer tilled. Ap-
pellant offered to pay appellee for the summer tilling
that had been done in the summer of 1951 so that ap-
pellant could get possession then but appellee refused
to negotiate on this basis and said he had no price for
it. Appellant did nothing further about the land until
March 1, 1952, on which date he went into possession
of it, and about the first of April he plowed 39 acres
that had not been plowed before and he broke some
lagoon land. Later in the year 1952 appellee claimed
the right to reenter the land to harvest the wheat he
planted on the land after the notice terminating his
tenancy was served by the owner, and he threatened
to do so. This resulted in the pending litigation.

It is said by appellees that Joe Vak had possession
of the 101 acres of the land which was planted to wheat
in the fall of 1951 at the time this case was commenced,;
that appellant did not then have possession thereof;
that the essence and effect of the action of appellant
were to obtain possession of the real estate; that appel-
lant had an adequate remedy at law; that the circum-
stances were such that the ordinary legal remedy avail-
able to him was adequate; and that the remedy of in-
junction could not be successfully invoked by appel-
lant. If the premise of appellees is sustained the con-
clusion deduced therefrom is indisputable. Stahl wv.
Allchin, 155 Neb. 412, 52 N. W. 2d 251. However the
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record disputes the factual matters upon which the con-
clusion of appellees in this regard is based. The evi-
dence is that appellant went into possession of the
land March 1, 1952, and that he thereafter performed
affirmative acts indicative of his occupancy and use of
it as tenant. He has not surrendered his claim of
rightful possession and use of the land. He was sup-
ported in his conduct by a written lease from the owner
of it. The tenancy of the land that Joe Vak had was
terminated by the owner as of March 1, 1952. There
is no claim that what the owner did in this respect was
not legally effective to end the tenancy of Joe Vak.
There is no claim or proof that James Vak ever had
any right to or interest in the land, the occupancy, or
the possession of it. The appellee Joe Vak alleged that
after the notice to terminate his tenancy was served
on him he talked with George Hastings, the agent of
the owner of the land, and told him that the worth of
the summer tilling done by appellee in 1951 was $1,800;
that he would give appellant 10 days within which to
pay that amount to him; that if that was not done within
the time limited appellee would plant the summer tilled
land to wheat; that he was not paid the amount de-
manded; that he afterwards planted the wheat; that
because thereof appellee was then in legal possession of
the premises; and that he “had a right fo re-enter and
harvest said wheat without committing a trespass on
said land.” It is a permissible inference from the alle-
gation of appellee that he had a right to reenter the
land and harvest the wheat, that he was not in the
possession of it. This supports the proof of appellant
that he had taken and had possession of the land. This
action was not brought to secure possession of the land
by appellant. He had right of possession, possession of,
and actual dominion over the land when the suit was
brought. It was to quiet and confirm the leasehold of
appellant and to enjoin appellees from reentering and
trespassing on the land.
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A lessee may maintain an action to quiet his title to
a leasehold of real estate. Whether he is in or out of
possession thereof is not for the purposes of the action
important. § 25-21,112, R. R. S. 1943. McDonald v.
Early, 15 Neb. 63, 17 N. W. 257, was an action by a
holder of a school land lease issued to him by the state
to quiet title of his leasehold. A demurrer to the peti-
tion was sustained and the action was dismissed. A
ground of the demurrer was that only the owner of a
legal title to the land was a competent plaintiff in an
action to quiet title and that a lease for a term of
years was not sufficient. The court considered the
statute on the subject as it then existed and concluded:
“An action under section 57 of chap. 73, Compiled Stat-
utes, may be maintained where the plaintiff’s title to
the lands in question is derived from the state, under
the provisions of the statute providing for the sale and
leasing of the educational lands of the state, by lease.”
The opinion in the case contains the following: “The
object which the legislature had in passing the above
provisions was to extend the benefit of the common
law in actions of this character to persons claiming title
to real property, though not in the possession thereof.
* % % All that seems to have anciently been necessary
was, that the plaintiff be possessed of or entitled to an
estate, and the defendant was also possessed of the
semblance of a right or title to the same estate, which,
though imperfect and invalid as against the rights of
the plaintiff, yet might * * * become the prevailing
title. This estate need not necessarily be one of realty,
but may consist of personal property of any descrip-
tion. ' * * * A leasehold estate, running for twenty-
five years in a valuable piece of property, may be of
vastly greater value than a fee simple title to another
piece. Besides, as we have already seen, the remedy
at common law is not confined to real property at all,
and the statute is an enlarging rather than a restricting
one.” In Langstaff v. Mitchell, 119 Cal. App. 407, 6
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P. 2d 546, the court considered a statute providing that
an action may be brought by any person against another
who claims an estate or interest in real or personal
property adverse to him and held: “A leasehold in-
terest against an adverse claim is sufficient interest in
real property to maintain an action under said last-
named section.” See, also, Elk Fork Oil & Gas Co. v.
Jennings, 84 F. 839; Cozart v. Crenshaw (Tex. Civ.
App.), 299 S. W. 499; Carbon Black Co. v. Ferrell, 76
W. Va. 300, 85 S. E. 544; 74 C. J. S., Quieting Title,
§ 23, p. 50.

These matters are emphasized and confidently re-
lied upon by appellees: That appellant was told by
appellee in a conversation they had about September
1, 1951, that he had summer tilled part of the land; that
appellee was entitled to the use of it and was going
to keep it; that he advised and warned appellant to
stay off the land; that appellant knew appellee was
doing work in preparation for a crop of wheat which
could not mature until the following summer and ap-
pellant did not advise appellee of the negotiations for
a lease of the land to appellant; and that the owner of
the land permitted appellee to do work thereon that
could only be compensated for by his having the crop
taken from the land the following year without in-
forming him that his tenancy would be interrupted.
The conversation between appellee and appellant was
concerning efforts of the latter to secure an agreement
for his immediate possession of the land so that appel-
lant could plant a part of it to winter wheat during the
fall of 1951. It was after notice to terminate the ten-
ancy of appellee was served and before he planted
wheat on the land in 1951 and while appellee was en-
titled to the exclusive possession and use of all the
land but at a time after he had notice and was charged
with knowledge that all his rights to the occupancy
and use of the land would end not later than March
1, 1952. There was no relationship between appellant
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and appellee. The former was under no legal duty to
inform the latter of anything. Appellee had an ab-
solute right to till, plant wheat, and use the land until
March 1, 1952, but he was charged with knowledge
that his status in reference to it would on that date
completely and finally terminate and any crop planted
that did not mature or was not disposed of by him be-
fore that date would be his loss. The matters relied
upon by appellee as recited above are of no signifi-
cance in this litigation. This court spoke of the un-
importance of quite similar matters in Vance v. Hen-
derson, 141 Neb. 766, 4 N. W. 2d 833, as follows: “In
the absence of reservations or restrictions, a tenant is
entitled to the exclusive possession and use of the de-
mised premises and may even maintain trespass against
his landlord. There is nothing in this record to create a
bar to the defendant planting wheat on the premises
if he saw fit to do so. If, as plaintiff contends, the de-
fendant’s lease expired on March 1, 1942, and he had
not used or otherwise disposed of the wheat, he ran
the risk of losing his labor and seed.”

Fenster v. Isley, 143 Neb. 888, 11 N. W. 2d 822, con-
cerned these facts: Appellant was a tenant of land from
year to year. The owner of the land gave appellant
notice terminating his tenancy on March 1, 1942, ad-
vised him that the land would be leased to appellee from
that date to March 1, 1943, and requested appellant not
to do any summer fallowing and not to plant wheat.
Appellant summer tilled 60 acres of the real estate and
planted it to winter wheat. Appellee was authorized
by the lease given him by the owner to take and he took
possession of the land March 1, 1942, and prepared and
planted crops on the land not then in wheat. Appellant
gave notice in June 1942, that he was going to enter the
premises and harvest the 60 acres of wheat he planted in
the fall of 1941. Appellee commenced and successfully
prosecuted an action of injunction to prevent appellant
from going upon the land, trespassing thereon, and from
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harvesting the wheat. Therein it is said: ‘“Appellee
had a written lease from the owner from March 1, 1942,
to March 1, 1943. More than six months prior to March
1, 1942, * * * the appellant, who was a tenant from
year to year, was notified that his tenancy would be
terminated on March 1, 1942. Pursuant thereto he relin-
quished his possession of the lands prior to March 1,
1942, and the appellee went into possession. * * ¥ There-
fore, after March 1, 1942, the appellant had no further
right to the possession of the premises by reason of his
tenancy from year to year and appellee was in posses-
sion under his lease and entitled to enjoin any trespass
thereon during the terms thereof * * *.”

Appellant is entitled to have his leasehold in the land
involved quieted and confirmed in accordance with the
terms of his written lease bearing date of September
1, 1951, against any and all claims of appellees or either
of them adverse thereto, and to have an order of in-
junction barring appellees and each of them from en-
tering or trespassing upon the land or in any manner
interfering with the tenancy of appellant of it during the
term of his lease. Fenster v. Isley, supra.

The judgment should be and it is reversed and the
cause is remanded to the district court for Perkins-
County with directions to render and enter a judgment
in the cause in harmony with this opinion.

REVERSED AND REMANDED WITH DIRECTIONS.

IN RE APPLICATION OF EVERETT (GORGEN FOR A WRIT OF
HaBeas CorrUS.
EvererT (GORGEN, APPELLEE, V. LEO S. TOMJACK,

APPELLANT.
70 N. W. 2d 514

Filed May 20, 1955. No. 33743.

1. Habeas Corpus: Extradition. In habeas corpus to release a pris-
oner detained under a warrant of extradition, the fact that a
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complaint was filed against him in the demanding state is prima
facie evidence that he was there charged with a crime.

2. Extradition. Where a prisoner detained under a writ of extra-
dition regular on its face demands his freedom on the ground
that the complaint against him does not charge a crime under
the statutes of the demanding state, the burden is on him to
maintain his position by producing the statute.

In order that one be a fugitive from justice it is not

necessary that he shall have left the demanding state for the

purpose of avoiding prosecution, but that, having committed an
act charged to be a crime under the laws of that state, he
has left that jurisdiction and is found in another state.

The issuance of a warrant of extradition creates a
presumption that the prisoner detained under it is a fugitive
from justice.

5. Habeas Corpus: Extradition. In an action to procure a writ of
habeas corpus, the guilt or innocence, or probable cause to believe
one guilty who is held under extradition as a fugitive from
justice from another state, is a matter exclusively for the courts
of the demanding state.

Evidence that the charge against one sought
in extradition proceedings, which are in all respects regular, was
made on improper motives and that he was not guilty of the
crime charged will not justify his release from custody under
a writ of habeas corpus.
If the Governor issues a warrant of extradi-
tion it is the general rule that, on the hearing of a habeas corpus
sued out for the liberation of one who is sought to be extradited
for the violation of the eriminal laws of another state, it is not
proper to hear evidence upon, or inquire into, the motives or
purposes of the prosecution, or into the motives of the Gov-
ernor of the demanding state.

ArpEAL from the district court for Holt County:
Dayton R. MounTts, JUDGE. Reversed and remanded
with directions.

William W. Griffin, for appellant..

Max G. Towle, John R. Gallagher, and Thomas J.
McManus, for appellee.

Heard before Simmons, C. J., CARTER, YEAGER, CHAP-
PELL, WENKE, and BosrLaucH, JJ., and KokJER, District
Judge.
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CARTER, J. ' :

This is a habeas corpus action instituted in the district
court for Holt County by Everett Gorgen, petitioner,
against Leo S. Tomjack, sheriff of Holt County, Nebraska,
respondent. The action is in resistance of an effort to
remove petitioner from the State of Nebraska to the
State of Kansas by extradition to answer a charge of
being in possession of stolen property pending against
him in the justice court in and for the city of Great
Bend, Barton County, Kansas. The trial court found
that petitioner was unlawfully deprived of his liberty
and discharged him from the custody of the sheriff. The
respondent sheriff appeals.

The record discloses that a complaint was filed against
the petitioner in the justice court in and for the city
of Great Bend, Kansas, on September 8, 1954, in which
it is charged that on or about May 1, 1954, in the county
of Barton, State of Kansas, Everett Gorgen, then and
there being, did then and there unlawfully, feloniously,
and willfully, receive a 1953 G.M.C. tank truck of the
value of more than $20, which had been taken, or
secreted, from the Whiteman Motor Company used car
lot in Hoisington, Kansas, he knowing the same to be
so embezzled, taken, secreted, or stolen, in violation of
section 21-549 of the General Statutes of Kansas for 1949.

The record shows that subsequent to the filing of the
charge the Governor of Kansas made an executive requi-
sition upon the Governor of Nebraska for the extradition
of the petitioner from the State of Nebraska to the State
of Kansas to answer said charge and that the requisition
was honored and the Governor of Nebraska signed a
warrant for the extradition of the petitioner under which
he was arrested and detained by the respondent sheriff
of Holt County, Nebraska, at the time this action was
filed. No contention is here made that the complaint
filed in Barton County, Kansas, did not charge a crime
or that the extradition proceedings were in any respect
irregular.
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The petitioner asserts in his petition that his arrest and
detention are unlawful for the following reasons: (1)
That he is not a fugitive from justice from the State
of Kansas; (2) that the aftempt to remove this peti-
tioner to the State of Kansas is for the sole purpose of
attempting to extort money from him and not for the
purpose of trying him for any crime in the State of
Kansas; (3) that petitioner has legal title to the prop-
erty in question; (4) that any claims or demands against
petitioner are civil and not criminal in their nature;
and (5) that the application for extradition is not made
in good faith but for the purpose of collecting a debt.

The evidence shows that petitioner purchased a G.M.C.
tank truck from the Whiteman Oil Company, Hoisington,
Kansas, on April 23, 1953. The Securities Acceptance
Corporation of Great Bend, Kansas, held a chattel mort-
gage on the truck for approximately $2,500. Petitioner
brought the truck to O’Neill, Nebraska, where he secured
a certificate of title, a registration certificate, and li-
cense plates for the truck. He made payments on the
chattel mortgage for a time and then defaulted in his
payments. The Securities Acceptance Corporation un-
dertook to collect the amounts owing them. It eventu-
ally repossessed the truck and returned it to the White-
man Motor Company at Hoisington, Kansas. Petitioner
asserts that the agents of Securities Acceptance Corpo-
ration took possession of the truck without the knowl-
edge of petitioner at a time when it was parked on the
streets of O’Neill, Nebraska. An agent of the Secur-
ities Acceptance Corporation testifies that the matter
was fully discussed with petitioner and that the truck
was voluntarily delivered into the possession of the
Securities Acceptance Corporation. On or about May
1, 1954, petitioner saw the truck in the Whiteman Motor
Company used car lot in Hoisington, Kansas, and he
admits driving it away without permission and retaining
it in and around O’Neill, Nebraska.

Under the condition of the record it must be presumed
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that the complaint filed in Barton County, Kansas,
charges a crime. The fact that a complaint was filed
against the petitioner in the demanding state is prima
facie evidence that he was there charged with a crime,
and, if he contends otherwise, the burden is on him to
maintain his position by producing the statute of the
demanding state. Chandler v. Sipes, 103 Neb. 111, 170
N. W. 604.

Petitioner contends that he is not a fugitive from jus-
tice. The rule is: It is not necessary, in order that one
be a fugitive from justice, that he shall have left the
demanding state for the purpose of avoiding prosecu-
tion, but simply that, having committed an act charged to
be a crime under the laws of that state, he has left that
jurisdiction and is found in another state. Finch v.
West, 106 Neb. 45, 182 N. W. 565.

It is urged that petitioner is not guilty of the crime
charged for the reason that he retained the title to the
truck. This is clearly a matter of defense to be con-
sidered by the courts of the demanding state. The ques-
tion of the guilt or innocence of the accused, or the ques-
tion of whether or not there is probable cause to be-
lieve that the accused is guilty of the crime charged,
cannot, in a case of this kind, be passed upon by the
courts in a habeas corpus proceeding. Those questions
are for the courts of the demanding state to decide.
Finch v. West, supra; In re Application of Tail, 145 Neb.
268, 16 N. W. 2d 161; Hawk v. Olson, 145 Neb. 306, 16
N. W. 2d 181. The claim of innocence on the ground
that he held the legal title to the truck may not be
properly considered in a habeas corpus proceeding.

The petitioner contends the record shows that the
application for his extradition was not made in good
faith and that it was in fact made for the purpose of
collecting a debt.

There is evidence in the record on the part of Don E.
Ware, sheriff of Barton County, Kansas, to the following
effect: While in O’Neill, Nebraska, on a prior occa-
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- sion, the witness asked the petitioner if he would vol-
untarily return to Kansas to face the charge. The peti-
tioner refused to do so. The witness then inquired of
the petitioner if he owed the debt to Whiteman. He
said he did. The witness then asked petitioner if he
would care to abate the action before the court. He
said that he did not care to do so. In explaining what
was meant by abating the action and if it meant the
payment of the amount due, Sheriff Ware stated: “I
didn’t know for sure if that could be done; but I thought
at that point it might be done; the court has the right
to do that in Kansas, if he saw fit. I thought being I
was here if the case could be disposed of in that man-
ner it could be; that would be our advice to the court.”
On cross-examination on this subject the witness said:
“Well, I said to different people, the county attorney,
the sheriff and so on if the man paid the money that
would be the best way to handle it. I was expressing
my own opinion; not the opinion of the court.”

We are in accord with the view that extradition pro-
ceedings should not be used at the instance of a private
person to gratify his malice or to aid him in the col-
lection of a debt. It is not a matter, however, which the
courts of the asylum state may properly inquire into.
The rule is stated in 22 Am. Jur., Extradition, § 15, p.
254, as follows: “Where a warrant of extradition is
sought for some ulterior purpose, as, for instance, the
collection of private debts or the gratification of per-
sonal malice, it is within the discretionary power of the
governor of a state to refuse to issue it. * * * If the
governor issues a warrant of rendition, it is the gen-
eral, although not the universal, rule that on the hearing
of a habeas corpus sued out for the liberation of one
who is sought to be extradited for the violation of the
criminal laws of another state, is not admissible to hear
evidence upon, or inquire into, the motives or purpose
of the prosecution, or into the motives of the governor
of the demanding state.” See, also, Chase v. State of
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Florida, 93 Fla. 963, 113 So. 103, 54 A. L. R. 271. The
cases on this subject have been collected and cited in
an annotation in 94 A. L. R. 1493.

We point out, however, that there is no evidence in
this record that the seller of the truck or the holder of
the chattel mortgage thereon made any offer to com-
promise the prosecution of the crime charged. It is not
asserted that the prosecuting witness had any part in the
matter. The misconceptions and mistakes of administra-
tive officers in carrying out the purposes of extradition
proceedings do not constitute bad faith such as would
warrant the release of one charged with crime in the
demanding state. We do not think there is any merit to
the contention, even if it was before us, that this record
shows bad faith on the part of the prosecuting officials
in the State of Kansas.

It is clear from the judgment entered by the district
court that it released the petitioner on the theory that
he was guilty of no crime. In so doing, error wgs com-
mitted. A crime was charged in Kansas and the extra-
dition proceedings were regular. The ‘merits of the
charge may not properly be determined on habeas cor-
pus. The judgment of the district court is reversed and
the cause remanded with directions to enter an order
holding that petitioner was not unlawfully held and

detained by the respondent.
REVERSED AND REMANDED WITH DIRECTIONS.

IRENE M. MURRAY, APPELLANT, V. NATIONAL GYPSUM
COMPANY ET AL., APPELLEES. '
70 N. W. 2d 394
Filed May 20, 1955. No. 33767.

1. Workmen’s Compensation. A compensable injury within the
Workmen’s Compensation Act is one caused by an accident
arising out of and in the course of the employment.
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An accident within the Workmen’s Compensation Act

is an unexpected and unforeseen event happening suddenly and

violently and producing at the time objective symptoms of injury.

An employee claiming the benefit of the Workmen’s

Compensation Act must, to succeed, show by the greater weight

of the evidence all the essential elements of an accident as

that word is defined in the act.

An award of compensation under the Workmen’s Com-

pensation Act may not be based on possibilities, probabilities, or

speculative evidence.

A mere exertion, which is not greater than that ordi-
narily incident to the employment, cannot of itself constitute an
accident within the meaning of the Workmen’s Compensation
Act.

€. Workmen’s Compensation: Appeal and Error. An appeal to
this court in a workmen’s compensation case is considered and
determined de novo.

b

APPEAL from the district court for Saunders County:
H. EMERSON KORJER, JUDGE. Affirmed.

Bryant & Christensen, for appellant.
Cline, Williams, Wright & Johnson, for appellees,

Heard before Simmons, C. J., CARTER, YEAGER, CHAP-
PELL, WENKE, and Bosrauch, JJ.

Bosraucs, J.

The subject of this controversy is a claim for dis-
ability benefits by virtue of the Workmen’s Compensa-
tion Act of Nebraska.

Appellant asserted that she was employed by the Na-
tional Gypsum Company, hereinafter spoken of as ap-
pellee, as a rocket packer at Mead; that on or about
December 27, 1952, she received an injury to her left
shoulder in an accident arising out of and in the course
of her employment; that the injury and disability
caused thereby totally prevented her from performing
any of the duties of her employment; and that she neces-
- sarily incurred liability for medical, surgical, and hos-
pital services.

Appellees admitted the employment of appellant at
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the time and in the capacity alleged by her, denied all
other claims made by appellant, and specially denied
that she sustained any accident, injury, or disability
arising out of and in the course of her employment by
the National Gypsum Company.

The compensation court denied the claim of appel-

lant. A rehearing was waived and an appeal was taken
by appellant to the district court. The trial in that
court resulted in a finding that appellant had not es-
tablished that she sustained an injury in an accident
arising out of and in the course of her employment and
an adjudication denying her any recovery. This ap-
peal contests the correctness of the finding and judg-
~ ment of the trial court.
" The issue as the cause is submitted to this court is
whether or not appellant sustained disability from an
injury inflicted by an accident arising out of and in the
course of her employment by appellee within the mean-
ing of the Workmen’s Compensation Act.

Appellant was employed by appellee for the period
commencing March 6, 1952, through January 3, 1953.
Her compensation was $1.68 an hour. The work week
was 40 hours. Her physical condition was normal when
she accepted the employment. She was then about
50 years of age. Appellant was assigned to work on
what was designated line 4 in September 1952, and she
continued to perform the duties of this assignment for
a period of about 6 weeks until sometime in November
1952. She was stationed at a table where she per-
formed her duties. She was classified as a rocket packer.
The operation with which she was concerned consisted
of stopping a box with its contents weighing about 30
pounds being transported on a conveyor belt to the
table where she was located. The box had to be stopped
while she put packing in it and a top on it. She then
released the box and it moved forward down the line.
There was no brake or other apparatus furnished to
stop or release the box. The frequency of the arrival
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of boxes was such that appellant could not complete
her operation as to one of .them before others arrived,
and she stopped them by grasping the box nearest her
and twisting it cornerwise in the trough along which
it was moving until two of its corners would jam against
the sides of the trough or she would stop the box with
her shoulder and insert a stick of wood in front of it.
Numerous boxes would frequently build up behind the
one that had been stopped and anchored, and to re-
lease the jam appellant would push against them with
her left shoulder or other parts of the left side of her
body. There were jars and strains experienced in
these contacts and black and blue marks appeared on
her body. The presence of these were not all at one
time but were from day to day in the early part of
her labors in this capacity. The marks on her body dis-
appeared after a period of about 10 days.

Appellant experienced pain in her left arm but the
time of its origin is not established. It was not con-
tinuous but was described as something that built up
and got worse with the passage of time. The boxes
moved and were handled in the same manner each day
during about 6 weeks from sometime in September
until November 1952. The operations were routine.
There was no unusual happening experienced in con-
nection with or during any operation that appellant
was concerned in during this period.

Appellant discontinued the duties as rocket packer on
line 4 sometime in November 1952, and was given and
she performed lighter work until December 27, 1952.
That date she suffered severe pain in her left shoulder
and arm. She had difficulty changing into her work
clothes or uniform when she arrived at the location
of her employment, but she worked a part of the day
and then reported to first aid and later to the hospital
on account of her acute condition. She has since been
totally or partially disabled. Her employment with
appellee was discontinued January 3, 1953.
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When appellant was at the hospital December 21,
1952, she complained only of pain in her left shoulder
and arm, and made no claim of having been injured in
an accident or any unusual happening. An examina-
tion of her made by a doctor in the presence of a nurse
did not discover any evidence of injury. There was no
discoloration of her shoulder or body. Appellant could
not move her shoulder or body without very severe
pain. She thought then and now contends that the
work she did involving the rocket boxes was the cause
of her disability. She consulted Dr. C. Fred Ferciot of
Lincoln on January 7, 1953. He saw and treated her
until August 18 of that year. She gave him no history
of an accident or injury. She told the doctor she did
not have any acute disability until Saturday, December
27, 1952. He examined her January 7, 1953, and found
no discoloration and no surface evidence of injury,
abrasions, or contusions. There was an X-ray examina-
tion and it produced no indication of fracture or dis-
location but it did show some decalcification at the
upper end of the humerus that was localized in such a
way as is often seen when any acute irritation is
present in the region of the shoulder joint. The doctor
said that no injury accounted for her condition at the
time he first saw her but that repeated injuries as a
result of strains, that could not be referred to as acci-
dents but were actually things having to do with her
occupation, did result in this type of development, and
that her age of about 50 years was also a factor which
could lead one to believe that repeated strain of the
type she had experienced did probably cause the con-
dition which she had. He said that appellant gave a
history of acute irritation of the bursa or the bursas
about the shoulder joint and he diagnosed her condition
as acute bursitis.

Appellant testified that she had no accident on Decem-
ber 27, 1952. The substance of her testimony in this
regard was that she had no accident at any other time
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while she was employed by appellee that in any way or
manner involved or affected her left arm or shoulder.

A compensable injury within the provisions of the
Workmen’s Compensation Act is one caused by an acci-
dent arising out of and in the course of the employment.
An accident within the act is an unexpected or unfore-
seen event happening suddenly and violently and pro-
ducing at the time objective symptoms of injury. An
employee claiming the benefit of the act must, to succeed,
show by the greater weight of the evidence that an
accident occurred within the meaning of the act. Knud-
sen v. McNeely, 159 Neb. 227, 66 N. W. 2d 412; Seger
v. Keating Implement Co., 157 Neb. 560, 60 N. W. 2d
598; Rahfeldt v. Swanson, 155 Neb. 482, 52 N. W. 2d
261; Ramsey v. Kramer Motors, Inc., 155 Neb. 584, 52
N. W. 2d 799; Beam v. Goodyear Tire & Rubber Co.,
152 Neb. 663, 42 N. W. 24 293.

An award of compensation under the Workmen’s Com-
pensation Act may not be based on possibilities, proba-
bilities, or speculative evidence. An action for recovery
of benefits by virtue of the Workmen’s Compensation
Act is on an appeal to this court tried de novo. Rahfeldt
v. Swanson, supra.

There is an absence of proof that appellant received
an injury resulting from an accident within the re-
quirements of the Workmen’s Compensation Act. There
is no evidence tending to show that there was an un-
expected and unforeseen event happening suddenly and
violently that produced at the time objective symptoms
of an injury. The proof is to the contrary that nothing
unusual happened and that appellant performed her
duties in the only way they could have been done. An
injury resulting from exertion ordinarily incident to the
employment is not sufficient to constitute an accident
within the meaning of the Workmen’s Compensation Act.
Foster v. Atlas Lumber Co., 155 Neb. 129, 50 N. W.
2d 637; Anderson v. Cowger, 158 Neb. 772, 65 N. W. 2d
51. Appellant failed to establish the first requisite for
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the recovery of benefits under the Workmen’s Com--
pensation Act.
The judgment should be and it is affirmed.
' AFFIRMED.

J. W. O’'NEaL, APPELLANT, V. THE FIrsT TrRusT CoMPANY
oF YORK, NEBRASKA, A CORPORATION, AS EXECUTOR OF THE
LAST WiLL AND TESTAMENT AND EsTATE oF Irving H.
LANYON, DECEASED, ET AL., APPELLEES, RONALD KENNETH

JLANYON, INTERVENER-APPELLEE.
70 N. W. 2d 466

Filed May 27, 1955. No. 33715.

1. Pleading. An admission in an answer does not extend beyond
the intendment of the admission as clearly disclosed by its
context. :

2. Witnesses: Depositions. The taking of a deposition before trial
by a representative of deceased, at which time he examined or
cross-examined the witness, is not a waiver of disqualification
within the meaning of section 25-1202, R. R. S. 1943, and
appropriate objections thereto may still be raised at the trial.

3. Frauds, Statute of: Specific Performance. Where one is claim-
ing the estate of a deceased person under an alleged oral
contract, the evidence of such contract and the terms of it
must be clear, satisfactory, and unequivocal. ’

Such contracts are on their face void as with-

in the statute of frauds, because mnot in writing, and, even

though proved by clear and satisfactory evidence, they are not
enforceable unless there has been such performance as the
law requires.

The thing done, constituting performance,
must be such as is referable solely to the contract sought to be
enforced, and not such as might be referable to some other and
different contract—something that the claimant would not have
done unless on account of the agreement and with the direct
view to its performance—so that nonperformance by the other
party would amount to fraud upon him.

The burden in the light of these rules has
devolved upon the plaintiff to prove (1) an oral contract the
terms of which are clear, satisfactory, and unequivocal, and (2)
that his acts constituting performance were such as were refer-
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able solely to the contract sought to be enforced, and not such
as might have been referable to some other or different contract.
. Evidence of declarations of a deceased per-
son, concerning a parol contract, does not amount to direct
proof of the facts claimed to have been admitted by those
declarations. Such evidence, when not supported by other evi-
dence, is generally entitled to but little weight.

Each case is to be determined from the facts,
c1rcumstances, and conditions as presented therein.

APpPEAL from the district court for York County:
ERNEST G. KROGER, JUDGE. Affirmed.

Philip A. Tomek, John G. Tomek, William E. Tomek,
and Harry W. Gmmmmger for appellant.

Hermann G. Wellensiek and Kirkpatrick & Dougherty,
for appellees.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosrLauch, JJ.

CHAPPELL, J.

Plaintiff, J. W. O’Neal, known generally as Walter
or Walt J. O’Neal, brought this action in equity against
defendants, The First Trust Company of York, Ne-
braska, a corporation, as the executor of the estate of
Irving H. Lanyon, deceased, and Leroy Davis, trust
officer of said corporation. He sought by the action
to obtain specific performance of an alleged oral con-
tract entered into by plaintiff and Irving H. Lanyon
in the latter part of May 1939, whereby it was agreed
that if plaintiff would furnish and supply Irving H.
Lanyon with care, labor, services, attention, meals,
hired help, transportation, and companionship during
Irving H. Lanyon’s lifetime, he would leave one-half
of all his property to plaintiff. Plaintiff specifically
alleged that he had duly performed, furnished, and
supplied each and all of such alleged services during
the lifetime of Irving H. Lanyon until his death August
23, 1949, and that plaintiff was never recompensed
therefor by Irving H. Lanyon, although as indicated



VoL. 160] JANUARY TERM, 1955 471
O’Neal v. First Trust Co.

by his last will, executed February 19, 1948, and a
codicil thereto executed June 14, 1949, he intended to
do so. Ronald Kenneth Lanyon, on behalf of himself
and other beneficiaries named in the last will, was per-
mitted to intervene. Insofar as important here, such
intervener and defendants filed answers traversing the
material allegations of plaintiff’s petition, and plaintiff’s
replies thereto denied generally.

The cause then proceeded to trial of the issues pre-
sented, and at conclusion of plaintiff’s evidence, de-
fendants moved to dismiss plaintiff’s petition because
plaintiff had not sustained the burden of proof as re-
quired by law in such cases, and that the evidence was
insufficient to sustain any judgment against defendants.
Thereupon the trial court sustained defendants’ motion,
saying: “I think you have failed to sustain the burden
to prove any contract and I think you have failed to
prove by clear and convincing evidence that there was-
any agreement of any kind.” Thereupon the court ren-
dered judgment accordingly for defendants and dis-
missed plaintiff’s petition at plaintiff’s cost. '

Plaintiff’s motion for new trial was overruled and he
appealed, assigning that: (1) The judgment was con-
trary to the evidence and law; and (2) the trial court
erred in striking from the record all of the evidence of
Nellie J. O’'Neal, plaintiff’s wife. We sustain the last
assignment, but upon trial de novo, under elementary
rules with relation thereto, conclude that the judgment
should be affirmed.

At the outset plaintiff argued that by its answer de-
fendants admitted the alleged contract, its terms in-
cluded therein, and performance thereof. Such con-
tention has no merit.

In that connection, defendants, among other things,
denied generally, and then alleged in their answer:
“For further and separate defense, these answering
defendants aver that said pretended and purported con-
tract is oral with no note or memorandum in writing
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and by reason thereof is within the statute of frauds
and void.” (Italics supplied.)

In Barry v. Barry, 147 Neb. 1067, 26 N. W. 2d 1, this
court held: “An admission in an answer does not ex-
tend beyond the intendment of the admission as clearly
disclosed by its context.” In Powell v. Yeazel, 46 Neb.
225, 64 N. W. 695, it is said: “The word ‘pretended,’
used in such connection, signifies something falsely as-
sumed; something claimed contrary to the truth of the
matter.” Black’s Law Dictionary (3d ed.), p. 1411,
cites such latter case and others in defining “pretend”
as: “To feign or simulate; to hold that out as real
which is false or baseless.” Also, as stated in General
Talking Pictures Corp. v. Hyatt, 114 Utah 362, 199 P. 2d
147, with reference to a comparable context: “The im-
plication of the word ‘purported’ is that something is
deficient or amiss; everything is not as it is intended to
be.” See, also, 73 C. J. S., Purport, p. 1259. In the light
of the foregoing, we conclude that defendants in their
answer did not admit the alleged contract or the terms
thereof.

We turn then to plaintiff’s contention that under the
statute and cited decisions of this court, defendants
also admitted that plaintiff performed the terms of the
contract. In that regard, he cites and relies upon sec-
tion 25-836, R. R. S. 1943, Peters v. Wilks, 151 Neb. 861,
39 N. W. 2d 793, and other cases wherein plaintiffs
pleaded performance in general terms and defendants
relied upon a general denial. In such situations we
have held that if defendant relies upon nonperformance
as a defense he must allege that fact, and in pleading
nonperformance he must allege the facts which consti-
tute the condition and the breach in his answer. Such
authorities are clearly distinguishable. Herein, plain-
tiff did not plead performance in general terms but
specifically, item by item, and defendants did not ad-
mit the contract or its terms as in Cartwright & Wilson
Construction Co. v. Smith, 155 Neb. 431, 52 N. W. 2d
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974, and Morearty v. City of McCook, 117 Neb. 113,
219 N. W. 839, 119 Neb. 202, 228 N. W. 367, relied upon
by plaintiff. We conclude that under the circumstances
presented here, defendants did not admit performance.

The testimony of Nellie J. O’Neal, plaintift’s wife, re-
garding transactions and conversations with deceased,
was stricken by the trial court upon the ground that it
was barred by the provisions of section 25-1202, R. R.
S. 1943. In doing so we believe the trial court erred.
Concededly, all of the real estate belonging to the es-
tate had been theretofore converted into money as
provided in the will of deceased, and, as alleged by
plaintiff, was held in trust by the executor for the
benefit of creditors, legatees, and claimants. As a wit-
ness for plaintiff, she testified that deceased never
promised to leave her any of his estate, and the record
discloses without any fraud or mistake that she affirma-
tively disclaimed any interest in the subject matter or
funds involved. She was not a party in the action and
had no direct legal interest in the funds. We have
held that even a party to an action adverse to the rep-
resentative of a deceased person who, without fraud
or mistake, disclaims all interest in the subject matter
of the action and is thereby estopped from asserting any
claim thereto, is a competent witness. Brooks v. Brooks,
105 Neb. 235, 180 N. W. 41; In re Estate of Tilton, 129
Neb. 872, 263 N. W. 217; Goodwin v. Freadrich, 135
Neb. 203, 280 N. W. 917. It is also the rule that a witness
is not barred by section 25-1202, R. R. S. 1943, from
testifying in such actions wherein the witness is not a
party to the litigation and has no direct interest in and
will not gain or lose by the result of the suit. Parker
v. Wells, 68 Neb. 647, 94 N. W. 717; Nelson v. Nelson,
133 Neb. 458, 275 N. W. 829; Craig v. Seebecker, 135
Neb. 221, 280 N. W. 913. Therefore, in disposing of this
case de novo, all competent evidence given by Nellie J.
O’Neal will be considered in the same manner as all
other such evidence.
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We turn finally to the primary question of whether
or not the evidence adduced by plaintiff was sufficient
to sustain any judgment for plaintiff. We conclude
that it was not. In that regard, as recently as Peterson
v. Peterson, 158 Neb. 551, 63 N. W. 2d 858, this court,
citing numerous cases beginning with Overlander v.
Ware, 102 Neb. 216, 166 N. W. 611, held: “Where one
is claiming the estate of a person deceased under an
alleged oral contract, the evidence of such contract and
the terms of it must be clear, satisfactory, and
unequivocal.

“Such contracts are on their face void as within the
statute of frauds, because not in writing, and, even
though proved by clear and satisfactory evidence, they
are not enforceable unless there has been such perform-
ance as the law requires. _

“The thing done, constituting performance, must be
such as is referable solely to the contract sought to
be enforced, and not such as might be referable to
some other and different contract—something that the
claimant would not have done unless on account of the
agreement and with the direct view to its performance
—so that nonperformance by the other party would
amount to fraud upon him.

“The burden in the light of this rule has devolved upon
the plaintiff to prove (1) an oral contract the terms
of which are clear, satisfactory, and unequivocal, and
(2) that his acts constituting performance were such as
were referable solely to the contract sought to be en-
forced, and not such as might have been referable to
some other or different contract.”

Further, as held in Overlander v. Ware, supra: “Evi-
dence of declarations of a deceased person, concerning
a parol contract, does not amount to direct proof of
the facts claimed to have been admitted by those declara-
tions. Such evidence, when not supported by other evi-
dence, is generally entitled to but little weight.” We
reaffirmed such rule as late as Lunkwitz v. Guffey, 150
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Neb. 247, 3¢ N. W. 2d 256, and therein also held that:
“Each case is to be determined from the facts, circum-
stances, and conditions as presented therein.” In the
light of such evidence we measure the relevant and
competent evidence adduced by plaintiff.

Plaintiff was 62 years old and lived in Grand Island
at the time of trial. He had theretofore lived in or
near Utica, Nebraska, all of his life while engaged in
farming and the handling of livestock. He also sold
used cars during 1945, 1946, and 1947. When plaintiff
was 16 years old he first met deceased who was a
bachelor living with a sister Dolly on his farm south
. of Gresham. Deceased was a farmer during his life-
time, who raised purebred stock, particularly Percheron
horses and Shorthorn cattle. He also raised hogs and
bought, marketed, and sold livestock generally. Plain-
tiff and deceased were good friends for many years.
Plaintiff was casually employed by deceased upon sev-
eral occasions. In the later years, they were partners
in the farming and livestock business. They worked
together as such, farming, raising, buying and selling
crops and stock, keeping up the improvements on the
farm owned by deceased, and sharing all expenses,
income and profit, on a fifty-fifty basis. At times they
had a hired man who “went ahead when we weren’t
over there, and Walt overseen and it started in ’46.”
Deceased sometimes called plaintiff “the boss.” The
income from the partnership arrangement is not gen-
erally shown. However, it does appear that in 1947
plaintiff’s share of the corn crop alone was $5,285.45,
and that in 1949 plaintiff got credit at his bank for
$4,000, representing his one-half of the corn crop. De-
ceased left an estate of about $100,000. Upon one occa-
sion deceased, who was in a hospital for a few weeks
before his death, gave plaintiff a present of $1,000. At -
another time deceased gave plaintiff a new Dodge truck.
During the years that they worked together plain-
tiff was kind to and considerate of deceased, an older
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partner, and did naturally, because of their friendly
partnership relations, perform many favors and serv-
ices for him, particularly after the death of the sister of
deceased in 1945 or 1946, and during the last illness
and disability of deceased, who died August 23, 1949.

The intervener took plaintiff’s deposition after notice
to all parties, and plaintiff offered it in evidence. There-
in plaintiff was asked: “Q. During this time, was there
any agreement between you and he as to what he was
to pay you for those services? A. No. In the latter years,
it was in about 44, ’45 and ’46, why he always said,
‘Walt, you're the only one that helps me out, and if
you help me out and when I am through with it, you
will be more than paid’ Q. More than paid? A. Yeah.
* * * Q. Did he say he would give you half of the land,
and if so, which half? A. No, he never said half of the
land.” No objection thereto was interposed, but objec-
tions, in reliance upon section 25-1202, R. R. S. 1943, were
interposed and sustained to other questions asked plain-
tiff with relation to transactions and conversations with
deceased. The right to make objections at the trial was
specifically reserved in the deposition. Plaintiff, who
also appeared personally and testified, contended that
the taking of the deposition by intervener was a waiver
of section 25-1202, R. R. S. 1943. That contention has
no merit,

Section 25-1267.06, R. S. Supp., 1953, provides in
part: “A party shall not be deemed to make a person
his own witness for any purpose by taking his deposi-
tion.” In Anderson v. Benson, 117 F. Supp. 765, it is
said: “Although in some jurisdictions it has been held
that the mere taking of a deposition constitutes a waiver
of the ‘dead man’s’ statute, it is difficult to interpret the
mere taking of a deposition as a waiver in Nebraska be-
cause of the clear words of the statute.” In Pink v.
Dempsey, 350 IIl. App. 405, 113 N. E. 2d 334, it is said,
after citing authorities: “It is our conclusion that the in-
competency of the claimant was not waived by the
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taking of a discovery deposition.” See, also, Bentley
v. Estate of Bentley, 72 Neb. 803, 101 N. W. 976. We
conclude that the taking of a deposition before trial
by a representative of a deceased, at which time he
examined or cross-examined the witness, is not a waiver
of disqualification within the meaning of section 25-
1202, R. R. S. 1943, and appropriate objections thereto
may still be raised at the trial.

Mrs. Nellie J. O'Neal, plaintiff’s wife, testified in
person at the trial with regard to declarations allegedly
made by deceased, who said “that Walter had always
taken care of him and done things for him, and for him
to go ahead and do the work, because after he was
through that half of it would go to him * * * Half of the
estate would go to Walter * * * that Walter was doing
it, and when he was through with it, half of the estate
was Walter’s * * * That half of the estate would be
Walter's * * * that Walter was the only one that would
look after him, that half of the estate would be his
after he was done with it.” In a deposition offered by
plaintiff, she testified that deceased said, when they
were out on the farm working: “‘Walt’ * * * ‘My boy
has been so good to me, this is all going to be his. He
is fixing it up for himself. When I am through with
it it will all be his.” * * * ‘I am going to show my appre-
ciation by leaving it to you. * * * I have nobody else to
leave it to.)” After plaintiff had been ill in 1948 and
wanted to farm the place for himself in 1949, deceased
said: “‘No, you have got all you can do to take me
where I want to go and look after me’ * * * “You go
ahead and do just like you did.” * * * “You hire the  help
and oversee it, and I will give you half of the crop.’”
On October 4, 1950, such witness admittedly gave coun-
sel a complete statement, but never mentioned anything
about having any alleged agreement with deceased, and
she did not remember that at that time she and plaintiff
said ¢ ‘Mr. Lanyon never talked about his estate, or his
intentions with regard to his estate.’” For further an-
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swer she said “We never knew how much Mr. Lanyon
—he never told us how much money he had * * * He
never did, never” tell them how much property he had.

She was asked: “Q. You made no claim to the land.
A. No sir, we never inquired a thing about it. * * * Q.

At the time Mr. Lanyon died, was he indebted to you
on anything, or Mr. O'Neal? A. No, sir. Q. He didn’t
owe you a dime, everything had been squared? * * *

A. Uh-huh. * #* * Q. By that you mean it was a settlement
as to the partnership relationship, and the business re-
lationship, isn’t that right? A. That’s right. * * * You
and Walter didn’t file any claim against the estate? A.

That’s right, we never. * * * Q. And when Mr. Lanyon
was in the hospital, do you know whether he informed

or apprized (sic) Walter that he made a will for him -
whereby he would be paid what he agreed to pay him?

A. Yes, I think he made a remark that he would get
well repaid for what he had done.”

Plaintiff’s sister and several friends of both plaintiff
and deceased testified with regard to claimed general-
ized declarations, made by deceased to them and others
during the last 10 years of his lifetime. However, gen-
erally speaking no definite times were actually fixed
showing when such declarations were made. To repeat
them here at length would serve no purpose. It is suf-
ficient for us to say that they were simply evidence of
testamentary intention, having no relation to any proved
legal agreement which could be binding on deceased or
his estate.

In the meantime, on February 19, 1948, after most
or all of said declaratlons were allegedly made deceased
executed a last will and testament giving and bequeath-
ing six cash legacies to named legatees. The plaintiff
was not named therein as a legatee and no provision
whatever was made therein for him. Paragraph X of
the will provided: “All the rest, residue and remainder
of my estate I bequeath to my legatees aforesaid to be
divided among and between them pro rate, and if my
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estate shall not be sufficient to pay all of said legacies
in full, they shall in like manner be ratably diminished
in amount.” (Italics supplied.) On June 14, 1949, be-
fore his death August 23, 1949, deceased executed a
codicil to his will, wherein he cancelled and revoked
two such legacies provided for in his will. The codicil
then said: “I give and bequeath to J. W. O’'Neal a
legacy of $4,000.” Both the will and codicil were ad-
mitted to probate in the county court, but upon appeal
therefrom to the district court and trial to a jury where-
at contestants asserted want of mental capacity to make
the will and codicil, the jury returned a verdict sustain-
ing the will but finding against validity of the codicil
because deceased lacked mental capacity to make it.
The executor and plaintiff herein appealed from the
finding and judgment that the codicil was invalid for
want of mental capacity. We affirmed that judgment
in First Trust Co. v. Lanyon, 156 Neb. 21, 54 N. W. 2d
262, primarily upon the ground, as claimed by contest-
ants in their cross-appeal, that proponents of the codicil
had not made a prima facie case within the meaning of
the rule that a proponent is required to present all at-
testing witnesses if their testimony is available.

It is now contended by plaintiff that the legacy be-
queathed to him in the codicil, when construed in the
light of the residuary clause X in the will duly admit-
ted to probate, is evidence that deceased contracted to
give plaintiff at least four-ninths of the net value of his
$100,000 estate. That contention has no merit.

As we view it, the codicil was of no force and effect
for any purpose. It was as if it had never been made.
Under the circumstances presented here, any failure of
plaintiff to prove execution of the codicil and obtain its
admission to probate was not a mistake which could per-
mit him to now recover by virtue of any provision there-
in. 19 Am. Jur., Equity, § 72, p. 87. .Further, assuming
for purpose of argument only that it did have any force
and effect as evidence, it simply indicated a testamen-
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tary intention to bequeath plaintiff a legacy of only
$4,000. Plaintiff was not one of the legatees aforesaid
named in paragraph X of the will, which disposed of
the residue to them, and the codicil did not by use of
any language include plaintiff therein. The general rule
is that dispositions of a will should not be disturbed by
virtue of a codicil except insofar as it is necessary for
the purpose of giving effect to the codicil within rules
of law and that a codicil does not operate as a revocation
of testamentary provisions beyond the clear import of
its language. See, Lightfoot v. Beard, 230 Ky. 488, 20
S. W. 2d 90; Annotation, 123 A. L. R. 1404.

We conclude that plaintiff failed to prove the alleged
oral contract by clear, satisfactory, and unequivocal evi-
dence. The declarations of deceased were simply evi-
dence of testamentary intention, having no relation to
any proved legal contract. Further, we conclude that
the alleged acts of performance were not such as were
referable solely to the alleged contract. They were re-
ferable as well to the contractual partnership relation
of plaintiff and deceased.

For reasons heretofore stated, the judgment of -the
trial court should be and hereby is affirmed. All costs
are taxed to plaintiff.

AFFIRMED.

IN RE TAXATION OF ANNUITIES.
Bankers LiFe INSURANCE ComPANY oOF DES MoinEs,
Iowa, APPELLANT, V. LOREN H. LAUGHLIN, DIRECTOR OF
INSURANCE, STATE OF NEBRASKA, ET AL., APPELLEES, AETNA
Lire INSURANCE COMPANY ET AL., INTERVENERS-

APPELLANTS.
70 N. W. 2d 474

Filed May 27, 1955. No. 33718.

1. Statutes: Officers. The rulings of executive officers who have
practically construed a law are not conclusive, nevertheless the
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ruling of an executive officer upon a point where it is his sworn
duty to act, especially where the rulings have been acquiesced
in by those whose financial interests were involved, are always
given considerable weight in the courts, and when the power is
doubtful the uniform rulings in an executive office will ordi-
narily be followed.

The Legislature is presumed to know the con-
struction of its statutes by the executive departments of the
state.

Insurance. Considerations received for annuity contracts by
life insurance companies licensed to do business in this state
are included within the provisions of sections 77-908 and 77-909,
R. S. Supp., 1953.

[

APPEAL from the district court for Lancaster County:
PauL WHITE, JUDGE. Affirmed.

Fraizer & Fraizer, for appellants.

Clarence S. Beck, Attorney General and Ralph D.
Nelson, for appellees.

Heard before Stmmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLAUGH, JJ.

Simwmons, C. J.

This is an appeal from an order of the Director of In-
surance holding that considerations received from an-
nuities by life insurance companies licensed to do busi-
- ness in this state are to be reported and are subject to
the tax provided in sections 77-908 and 77-909, R. S.
Supp., 1953. The matter was appealed to the district
court where the order was sustained. On appeal here,
we affirm.

On March 10, 1952, the d1rector issued an order that
all life insurance companies licensed to do business in
this state should compute and remit the premium tax
based on considerations received from annuities on
forms provided for that purpose. He set the matter for
hearing so that all parties aggrieved could show cause
why their licenses should not be rescinded or not be
reissued if they failed to comply. A hearing was had
and appearances were made by the Life Insurance As-
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sociation of America and American Life Convention.
These parties filed a written showing reciting the prob-
lem presented by the statutes involved, contending that
there is a difference between annuity considerations and
insurance premiums, and attacking the policy of such
a tax.

After the hearing the director issued his final order
requiring the computing and remitting of the tax; pro-
viding for the payment of the tax under protest; and
providing for an appeal by one or more of the licensed
companies on behalf of all such companies as a class.
Bankers Life Insurance Company of Des Moines, Iowa,
perfected the appeal under the authority of section 44-
154, R. R. S. 1943. In the district court other life insur-
ance companies intervened. All companies took the
concluding position that they were entitled to a re-
issuance of their certificates of authority upon the pay-
ment of a tax upon the gross amount of direct writing
premiums, excluding all annuity considerations. The
appellant and interveners by supplemental pleadings
show the payment of the tax under protest for the years
1952 and 1953.

A demurrer was filed on the ground that the peti-
tions did not state a cause of action. The trial court
sustained the demurrer. The insurance companies
elected to stand upon their petitions. The action was
dismissed, and this appeal followed.

The insurance companies do not plead the terms of
their annuity contracts nor furnish the forms of those
contracts. They rest their position on the broad base
that considerations received for annuity contracts. are
not taxable under the statutes. This prevents our con-
sideration of the terms of the contracts as was done by
the courts in State ex rel. Gully v. Mutual Life Ins. Co.
of New York, 189 Miss. 830, 196 So. 796; Equitable Life
Assur. Soc. v. Johnson, 53 Cal. App. 2d 49, 127 P. 24
95; and Northwestern Mutual Life Ins. Co. v. Murphy,
223 Iowa 333, 271 N. W. 899, 109 A. L. R. 1054.
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In 1903 the Legislature, in a bill providing for the
public revenues, provided that foreign life and accident
insurance companies doing business in this state should
pay into the state treasury “two per cent of the gross
amount of premiums received by it * * * for business
done in this state * * *” Laws 1903, c. 73, § 59, p. 404.
In section 61, page 405, it provided that life and other
companies organized under the laws of this state should
be taxed “upon the gross amount of premiums received
by it for all Nebraska business done within the state
* * *» with exceptions not important here.

The Legislature in 1921 in an act relating to the pub-
lic revenue (chapter 133, page 545) in article X, sec-
tion 2, page 588, re-enacted substantially the provisions
relating to foreign insurance companies above quoted,
and then provided that insurance companies organized
under the laws of this state (with exceptions not im-
portant here) should pay “four (4) mills upon the gross
premiums collected in this state * * * less reinsurance
paid on Nebraska business and dividends paid policy-
holders in Nebraska * * *” § 4, p. 589. This latter
provision was amended in Laws 1933, c. 156, § 7, p. 597,
and in Laws 1935, c. 154, § 3, p. 569. The amendments
are not pertinent here.

The administrative construction of the acts prior to
1937 is not shown. It does appear in the showing made
by the insurance companies before the director that,
as a result of an opinion of the Attorney General, the
Department of Insurance ruled that annuity considera-
tions received after 1937 were subject to the premium
tax, and that thereafter foreign life insurance com-
panies doing business in.Nebraska paid the tax upon
annuity considerations. We find no statement as to
what was done by domestic companies.

In this connection, consistent with our holdings (see
10 Nebraska Digest, Statutes, Key No. 219), we quote
with approval from State v. Equitable Life Assur. Soc.,
68 N. D. 641, 282 N. W. 411, as follows: “While it is
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true that the rulings of executive officers who have
practically construed a law are not conclusive, never-
theless ‘the ruling of an executive officer upon a point
where it is his sworn duty to act, especially where the
rulings have been acquiesced in by those whose finan-
cial interests were involved, are always given consider-
-able weight in the courts, and when the power is
doubtful the uniform rulings in an executive office would
be followed, and allowed to turn the scale. Cooley,
Const. Lim. 3d. ed. marg. pp. 69, 70.’”

The Legislature is presumed to know the construc-
tion of its statutes by the executive departments of the
state. John Hancock Mutual Life Ins. Co. v. Lookingbill,
218 Iowa 373, 253 N. W. 604; State v. Equitable Life
Assur. Soc., supra.

The provisions of the 1921 act above cited became
section 77-902, R. S. 1943.

In 1949 the Legislature enacted Laws 1949, c. 228,
p. 633. This act was an amendment of section 77-902,
R. S. 1943, and was entitled an act “to provide which
insurance companies shall pay the tax as provided in
this section * * *.” It provided that every insurance
company organized under the laws of any other state
or country and transacting business in Nebraska “as
defined in subsections (2) or (3) of section 44-201” or
both shall pay “two per cent of the gross amount of
premiums received by it during the preceding calendar
year for business done in this state * * *.” Subsection
(2) of section 44-201, R. S. 1943, provided: “LIFE
INSURANCE—Upon lives of persons, including endow-
ments and annuities, and every insurance pertaining
thereto and disability benefits.” - The 1949 Legislature
re-enacted that provision also. See Laws 1949, c. 138,
§ 1, p. 358.

This appears to be a clear legislative recognition that
the “business” of foreign life insurance companies done
in this state, upon which the two percent of the gross
premiums was to be paid, included the business of “en-
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dowments and annuities.” The showing here is that the
foreign companies so accepted the construction of the
act and paid the tax.

It should also be pointed out that in 1913 the Legis-
lature adopted a comprehensive insurance code (Laws
1913, c. 154, p. 393), in which it was provided that “No
policy of life or endowment insurance * * * shall be
issued or delivered in this state unless it contains in
substance the following provisions: * * * Thirteenth—
In case the proceeds of a policy are payable in install-
ments or as an annuity a table showing the amounts of
the installments or annuity payments * * *.” § 101, p.
446. This provision became section 44-602, Comp. St.
1929; section 44-502, R. S. 1943; and is now section 44-
502, R. R. S. 1943. 1t is clear that the Legislature has
con51dered that annuities were a part of a life insur-
ance policy and business. .

That conclusion does not appear to have been ques-
tioned by the insurance industry doing business in this
state subsequent to 1938 and prior to the 1951 amend-
ments that produced this controversy.

When the 1951 Legislature convened, Chapter 77, ar-
ticle 9, page 86, R. R. S. 1943, contained six sections:
Section: 77-901 provided for a tax on foreign fire in-
surance companies based on gross premiums (less cer-
tain items), and as tangible property. Section 77-902
was the 1949 act, above discussed, dealing with foreign
life and accident companies. Section 77-903 provided
for a tax on foreign insurance companies doing lines of
insurance business not involved here, and provided for
the payment “as a tax on such business, two per cent
of such gross receipts,” less the tax, if any, on work-
men’s compensation insurance. Section 77-904 pro-
vided that domestic insurance companies other than
fire and certain fraternal and mutual companies “shall
pay four mills upon the gross premiums collected in
this state * * * less reinsurance paid on Nebraska
business and dividends paid policyholders in Nebraska
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* ok x Section 77-905 provided for the taxation of
domestic fire insurance companies upon gross premiums
and as tangible property. Section 77-906 applied to for-
eign and domestic writers of workmen’s compensation
insurance and provided a tax on foreign writers of 2 per-
cent of gross premiums and, on domestic writers, 4 mills
on gross premiums. ‘

Then came the act of 1951 (Laws 1951, c. 256, p. 877,
now sections 77-907 to 77-914, R. S. Supp., 1953), upon
which the appellants here rest their cause. It repealed
Chapter 717, article 9, R. R. S. 1943.

Section 1 of the 1951 act contained definitions to
which we shall refer later.

Section 2 of the 1951 act related to “Every foreign or
alien insurance company * * * except fratérnal bene-
ficiary associations” and required the payment of a
tax “of two per cent of the gross amount of direct writ-
ing premiums received * * * for business done in this
state.” The previous provision in the 1949 act relating
to life insurance companies had been “two per cent
of the gross amount of premiums received * * * for
business done in this state,” and also as it had been in
section 77-902, R. S. 1943. The change here was be-
tween “gross amount of premiums” and “direct writing
premiums.”

Section 3 of the 1951 act related to domestic insurance
companies and here it was provided that the tax was to
be based on ‘“the gross amount of direct writing pre-
miums received * * * for business done in this state.”
This is the language contained also in section 2 of the
1951 act. It is a change from the language of section
77-904, R. S. 1943, relating to domestic companies which
provided for a four mill payment “upon gross pre-
miums collected in this state * * * less reinsurance * * *.”
§ 77-904, R. R. S. 1943. Here the 1951 Legislature in-
cluded the phrase “for business done” as it had been
in the previous acts and continued to be in the act re-
lating to foreign companies. Sections 4, 5, 6, and 7 of
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the 1951 act do not relate to the matters here involved.

It will thus be seen that throughout the Legislature
has used business done as the base element upon which
the premium tax is calculated. '

It appears that the Legislature in 1951 intended to
provide generally for one tax rate on foreign insurance
companies and a lesser tax rate on domestic companies
based on premiums received for business done in this
state. The Legislature obviously likewise intended to
exempt from the tax premiums received on reinsurance,
for it defined direct writing to mean “insurance as
defined in section 44-102, but shall not include reinsur-
ance as defined in section 44-103.” § 77-907 (5), R. S.
Supp., 1953; Laws 1951, c. 256, § 1 (5), p. 878. This ex-
ception appeared in the earlier acts.

The definitions referred to are: “‘Insurance’ is a con-
tract whereby one party, called the ‘insurer,’ for a con-
sideration, undertakes to pay money or its equivalent,
or to do an act valuable to another party, called the
‘insured,’” or to his ‘beneficiary,’ upon the happening of
the hazard or peril insured against whereby the party in-
sured or his beneficiary suffers loss or injury.” § 44-102,
R. R. S. 1943.

« ‘Reinsurance’ means a contract by which an insurer
procures a third party to insure it against loss or liabil-
ity by reason of such original insurance.” § 44-103 (16),
R. R. S. 1943.

These definitions were obviously included in the 1951
act for the purpose of showing the legislative intent that
“reinsurance” premiums should not be included. There
is no indication of a legislative intent to otherwise re-
strict or change the base coverage of the tax.

The words “direct writing premiums received * * * for
business done in this state” must be construed fogether,
and not separately, as appellants would have us do.

The word “premiums” is a word the meaning of which
must be determined by its use.

It is defined in the 1951 act as: “Premiums shall mean
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the consideration paid to insurance companies for insur-
ance and shall include policy fees, assessments, dues, or
other similar payments.” Laws 1951, c. 256, § 1, p. 878;
§ 77-907, R. S. Supp., 1953.

Appellants contend that because of the definitions,
the word “premiums” is limited to payments made for
insurance and hence does not include payments made
for annuities. We have heretofore pointed out the ad-
ministrative and legislative construction of the word
“premiums” in these acts, at least insofar as it relates
to foreign companies. Likewise we have pointed out
that the Legislature in the 1951 act made the provision
as to domestic companies conform to that theretofore
made as to foreign companies.

The Supreme Court of Iowa in Northwestern Mutual
Life Ins. Co. v. Murphy, supra, said: “* * * a mere
definition is not always a safe foundation for correct
conclusions. One reason is that, except in mathematics,
it is difficult to frame exhaustive definitions of words.”
The court considered the use of the word “premiums”
in the contracts before it, and concluded that the word
“premiums” was not necessarily inapplicable to an-
nuity contracts. In fact our Legislature has used the
word “premiums” as descriptive of the payment on
annuity contracts, for it has provided: ‘“Any policy con-
taining a provision for a deferred annuity on the life of
the insured only, unless paid for by a single premium,
shall provide that in the event of the nonpayment of any
premium after three full years’ premium shall have been
paid, the annuity shall automatically become converted
into a paid-up annuity for such proportion of the orig-
inal annuity as the number of completed years’ pre-
miums paid bears to the total number of premiums re-
quired under the contract.” § 44-372, R. R. S. 1943.

It is pointed out in New York Life Ins. Co. v. Sullivan,
89 N. H. 21, 192 A. 297, that the use of the word “pre-
mium” to describe the consideration of an annuity con-
tract is technically correct and recognized by Black-
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stone in his Commentaries, Book II, page 461, who re-
ferred to the practice of purchasing annuities for lives at
a certain price or premium.

The Legislature did not impose a tax upon the pre-
mium for insurance written, but upon “business done.”
We have heretofore pointed out that the writing of an-
nuity contracts has clearly been included in the busi-
ness of life insurance companies. This distinction is
made clear by the Supreme Court of Iowa in North-
western Life Ins. Co. v. Murphy, supra. The court
there held: “It is contended, however, by plaintiff
throughout its argument that this conclusion is too broad
and that because of the use of the word ‘premiums’ in
the statute the expression ‘business done in this state’
should be construed as meaning ‘insurance business done
in this state.” In way of comment as to the reasonable-
ness of such construction, it would cause the result
that if a foreign insurance company engaged only in
the annuity business, it would not only be exempt from
taxes but would become a source of loss to the state
to the extent of the expense of its supervision.”

We turn to a consideration of the decisions of other
states that deal with taxes levied on premiums received
on business done. It is agreed in substantially all of
the cases that there is a difference between insurance
contracts as such and annuity contracts as such. The
question, however, is whether or not the Legislatures
intended to include or exclude annuity contracts within
the term business done.

In Northwestern Mutual Life Ins. Co. v. Murphy,
supra, the court had a statute that levied a tax on “gross
amount of premiums received * * * for business done
* % %> There it was held that the Legislature had recog-
nized that the selling of annuities was a part of the
business permitted and anticipated to be' done by in-
surance companies as a part of their business. It was
held that the considerations received for annuities were
premiums and taxable.
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Missouri had a statute that authorized life insurance
companies to be formed “for the purpose of making in-
surance upon the lives of individuals, * * * and to grant,
purchase and dispose of annuities and endowments
* * * and to provide * * * for disability occasioned by
accident or sickness * * *” This may be compared with
our “LIFE INSURANCE—Upon lives of persons, in-
cluding endowments and annuities, and every insurance
pertaining thereto and disability benefits.” § 44-201
(2), R. R. S. 1943.

The Missouri Supreme Court held: “The life insur-
ance business is a matter of public concern. For that
reason the section above set forth was enacted. The
Legislature knew that annuities were sold by life in-
surance companies. It knew that accident insurance and
health insurance were sold by life insurance companies.
It knew that annuities and accident and health insur-
ance were not life insurance. For these reasons it sepa-
rately authorized life insurance companies to engage in
the business of selling annuities and in the business of
selling accident and health insurance. It did so for
the purpose of supervision, regulation and taxation.
There could have been no other purpose. The section
presents no ambiguity. In other words, the Legislature
classified annuities and accident and health insurance
as life insurance solely for the purpose of supervision,
regulation and taxation. If so, the money collected on an
annuity policy sold in this State is a life insurance
premium within the meaning of Sec. 5979, R. S. 1929,
which follows: ‘Every insurance company * * * not
organized under the laws of this state, shall * * * an-
nually pay tax upon the premiums received * * * in this
state, or on account of business done in this state, for
insurance of life, property or interest in this state at a
rate of two per cent per annum in lieu of all other taxes
*# % *27 State ex rel. Aetna Life Ins. Co. v. Lucas, 348
Mo. 286, 153 S. W. 24 10.

Massachusetts had a statute that levied an excise
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tax upon a company “in the business of life insurance
* * * upon the net value of all policies in force * * *.”
Their statute also provided that “All corporations * * *
doing business * * * involving the payment of money
* * * conditioned upon the continuance or cessation of
human life, or involving an insurance guaranty, contract
or pledge for the payment of endowments or annuities,
shall be deemed to be life insurance companies * * *.”
See our section 44-201 (2), R. R. S. 1943. The court
held: “And the conclusion is irresistible that if the
petitioner had issued only contracts for the payment of
annuities, it must be deemed to be a life insurance com-
- pany. If so it would be accurately described as in ‘the
business of life insurance.’ It is none the less so en-
gaged because it also issues policies of life insurance.
* * * While language more technically appropriate might
have been used, the business of issuing contracts for
annuities is under the statute ‘the business of life in-
surance,’ and if the word ‘policy’ ordinarily imports that
at death a certain sum will be payable by the insurer,
yet a ‘policy’ is a contract, and ‘each policy of ordi-
nary business’ where the insurer engages solely in pro-
viding such security would cover the business of issu-
ing contracts of annuity.” Mutual Benefit Life Ins. Co.
v. Commonwealth, 227 Mass. 63, 116 N. E. 469.

New Hampshire had a statute that levied a tax “upon
the gross premiums received by it upon business done
within the state * * *” Later the words “from resi-
dents of” was substituted for “business done within.”
They also had a statute which authorized the formation
of corporations “for the purpose of conducting the fol-
lowing kinds of insurance business: * * * On the lives
of persons and every insurance pertaining thereto or
connected therewith, including endowments, and to
grant, purchase or dispose of annuities.”” See our sec-
tion 44-201 (2), R. R. S. 1943. The court considered
the “practical construction” of the statutes that had been
followed. The court held that receipts for annuity con-
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tracts were taxable. New York Life Ins. Co. v. Sulli-
van, supra.

Arkansas had a statute which imposed a tax upon
every life insurance company doing business in the
state which required a statement of “gross premium
receipts” and levied a tax on “such gross receipts.” The
court held that sums of money paid for annuity insur-
ance were taxable under the statute. State v. New York
Life Ins. Co., 198 Ark. 820, 131 S. W. 2d 639.

Kansas had a statute which levied a tax “upon all
premiums received” less premiums returned and pre-
miums received for reinsurance. It also had a statute
authorizing the organization of insurance companies
“to make insurance upon the lives of persons and
every insurance appertaining thereto or connected there-
with, and to grant, purchase or dispose of annuities:
* % ¥ GQee our section 44-201 (2), R. R. S. 1943. The
plaintiff admitted that its survivorship annuity contracts
were life insurance contracts and that the considerations
received from such policies were taxable but contended
that its annuity contracts otherwise were not insur-
ance contracts and the consideration was not taxable.
The court could reach no conclusion as to prior “opera-
tive interpretation.” It held that the word “premium”
included consideration for annuity contracts. Equitable
Life Assur. Soc. v. Hobbs, 154 Kan. 1, 114 P. 2d 871, 135
A. L. R. 1234.

California had a constitutional provision providing
that: “‘Every insurance company * * * shall * * *
pay * * * a tax * * * upon the amount of gross premiums
received upon its business done * * *’” less return pre-
miums and reinsurance. The question was whether con-
siderations received on annuity contracts were taxable.
That state had a statute providing that “ ‘Life insurance
includes insurance upon the lives of persons or apper-
taining thereto, and the granting, purchasing, or dis-
posing of annuities.”” See our section 44-201 (2), R.
R. S. 1943. The court, as did others cited, considered
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at length the meaning of the term “premiums” and
discussed the prior administrative construction. The
court held: “It follows, from an analysis of the Cali-
fornia constitutional and statutory provisions from an
analysis of the proper meaning of the term ‘premium,’
and from the weight of authority outside the state, that
considerations received upon the sale of annultles are
‘premiums’ and are taxable as such, and that the posi-
tion taken by plaintiff on its appeal is unsound.” Equi-
table Life Assur. Soc. v. Johnson, supra.

Mississippi had a statute which levied a 214 percent
tax upon “the gross amount of premium receipts * * *”
less reinsurance and other items, and providing that
the tax assessed should not be less than 2 percent of the
“gross premiums received by it upon the business done
# * *x» The question was whether the writing of an-
nuity contracts was life insurance business. It also
had a statute providing among other things that “‘an
insurance, guaranty, contract or pledge for the payment
of end0wments for annuities,” shall constitute insurance
business.” Prior to the litigation, the Attorney Gen-
eral ruled that the statute did not cover premiums on
annuity contracts. The court put aside the departmental
ruling on the ground that the statute was “plain and
unambiguous.” (This conclusion was the subject mat-
ter of a dissent.) The court held that the considerations
received on annuity contracts were taxable. State ex
rel. Gully v. Mutual Life Ins. Co. of New York, supra.

Other courts have reached contrary conclusions.

Pennsylvania had a statute that imposed a tax upon
the entire amount of premiums “received from business
transacted.” It also had a statute authorizing the or-
ganization of companies “* * * To make insurance
either upon the stock or mutual principle upon the lives
of individuals, and every insurance appertaining thereto
or connected therewith, and to grant and purchase an-
nuities.” See our section 44-201 (2), R.R. S. 1943. The
court held that the statute did not impose a tax on the
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consideration paid for the granting of annuities. Com-
monwealth v. Metropolitan Life Ins. Co., 254 Pa. 510, 98
A, 1072

New York had a statute which levied a tax on “the
gross amount of premiums received * * * for business
done * * *” They also had a statute which authorized
the formation of an insurance corporation to write in-
surance “upon the lives or the health of persons and
every insurance appertaining thereto, and to grant, pur-
chase or dispose of annuities.” It was held that pre-
miums paid did not include the sums representing an-
nuity purchases. People ex rel. Metropolitan Life Ins.
Co. v. Knapp, 193 App. Div. 413, 184 N. Y. S. 345,
affirmed in 231 N. Y. 630, 132 N. E. 916.

These Pennsylvania and New York cases are exten-
tively reviewed, analyzed, weighed, and not followed
by the courts for reasons stated in the following opin-
ions previously referred to herein: Northwestern Mu-
tual Life Ins. Co. v. Murphy, supra; Equitable Life Assur.
Soc. v. Johnson, supra; Equitable Life Assur. Soc. v.
Hobbs, supra; State v. New York Life Ins. Co., supra;
and New York Life Ins. Co. v. Sullivan, supra.

Four other cases are cited by appellants to which we
now refer and which are distinguishable from the in-
stant case.

Texas had a statute which levied a tax on the “gross
amount of premiums collected * * * upon policies of
insurance” which is to be distinguished from “business
done,” as made in the foregoing cases. Texas followed
the New York and Pennsylvania cases above discussed,
and held that premiums on policies of insurance did not
include considerations paid for annuity contracts. Dan-
iel v. Life Ins. Co. of Virginia (Tex. Civ. App) 102 S.
W. 2d 256.

The North Dakota statute levied the tax on the “gross
amount of premiums received.” Here it was shown that
the departmental construction was that premiums on
annuity contracts were not within the contemplation
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of the Legislature when it used the words “gross pre-
miums.” The court gave weight to that departmental
construction. It discussed Northwestern Mutual Life
Ins. Co. v. Murphy, supra, and pointed out (as in the in--
stant case) the tax was on premiums ‘“for business
done.” It followed the New York and Pennsylvania
cases. State v. Equitable Life Assur. Soc., supra.

Wyoming had a statute that levied the tax upon “gross
premiums” received “for insurance.” There the execu-
tive department for some years had not demanded a
tax on considerations paid for annuities. The court
considered that fact. The court held that the considera-
tions paid for annuity contracts were not premiums for
insurance and hence were not taxable under the act.
State ex rel. Equitable Life Assur. Soc. v. Ham, 54 Wyo.
148, 88 P. 2d 484.

Arizona had a statute that provided for a tax on “the
gross amount of all permiums received on policies and
contracts of insurance * * *” It also had a statute as
follows: “Life insurance, which includes insurance upon
the lives of persons or appertaining thereto, and the
granting, purchasing, or disposing of annuities.” The
statute had previously been “Life Insurance including
endowments or annuities.” The court said: “It is sig-
nificant that the language was changed from including
annuities within the term ‘life insurance’ to a sepa-
rate classification using the conjunction ‘and’ in the
amendment.” It was conceded “by the company that
in those states where a tax is imposed upon premiums
received ‘for business done’, the tax is properly applied
to ‘considerations for annuities’.” The court cited for
that- distinction Northwestern Mutual Life Ins. Co. v.
Murphy, supra, and Equitable Life Assur. Soc. v. John-
son, supra, and distinguished Northwestern Mutual Life
Ins. Co. v. Murphy, supra, from State v. Equitable Life
Assur. Soc., supra, and State ex rel. Equitable Life
Assur. Soc. v. Ham, supra, and Daniel v, Life Ins. Co.
of Virginia, supra. The distinction pointed out is that
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between premiums on insurance and premiums on busi-
ness done. The court held that the Legislature did not
intend to mclude considerations for annuities in the
term “premiums” but limited it to policies and contracts
of insurance. Corporation Commission v. Equitable Life
Assur. Soc., 73 Ariz. 171, 239 P. 2d 360.

As we have heretofore pointed out, no such limitation
appears in our statute.

Accordingly, we hold that considerations received for
annuity contracts by life insurance companies licensed
to do business in this state are included within the pro-
visions of sections 77-908 and 77-909, R. S. Supp., 1953.

The judgment of the trial court is affirmed.

AFFIRMED.

THiRTY MILE CANAL COMPANY, A CORPORATION,

APPELLANT, V. CLAY B. CARSKADON ET AL., APPELLEES.
70 N. W. 2d 432

Filed May 27, 1955. No. 33740.

1. Waters: Statutes. A mutual canal company organized under
section 46-269, R. R. S. 1943, is a creature of statute and
possesses only those powers expressly or impliedly granted to it
by such statute.

Where the Legislature has prescribed how
assessments may be levied and collected by a mutual canal
company, the method is exclusive and such company is without
authority to prescribe other methods in its articles of incorpo-
ration and by-laws. .

APPEAL from the district court for Dawson County:

Joun H. Kuns, JupGe. Affirmed.

W. A. Stewart, for appellant.
Beatty, Clarke, Murphy & Morgan, for appellees.

Heard before Smvmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosraucH, JJ.

CARTER, J.
This is a suit by the Thirty Mile Canal Company, a
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corporation, to foreclose certain liens against 100 acres of
the lands of the defendants for maintenance and storage
water charges for the years 1946 to 1952, inclusive, in
the total amount of $1,350 and interest. The defendants
denied the authority of the canal company to make valid
levies and assessments against their lands, or that it
acquired any lien on their lands in any amount. The
trial court found for defendants and the plaintiff canal
company appeals.

The canal company came into existence by the adop-
tion of articles of incorporation on October 22, 1926.
It is a mutual irrigation company organized under the
provisions of sections 46-269 to 46-271, R. R. S. 1943.
It derives no revenue from its operation and conducts its
business solely for the purpose of irrigating the lands of
its members and stockholders. Section 46-269, R. R. S.
1943, provides: “Any corporation or association organ-
ized under the laws of this state for the purpose of
constructing and operating canals, reservoirs, and other
works for irrigation purposes, and deriving no revenue
from their operation, shall be termed a mutual irriga-
tion company, and any by-laws adopted by such com-
pany, not in conflict herewith, shall be deemed lawful
and so recognized by the courts of this state; Provided,
such by-laws do not impair the rights of one shareholder
over another.”

Article III of the articles of incorporation provides as
follows insofar as it relates to the issue before us:
“Shares of stock, water rights or right to use water
from any canal or canals owned or operated by the
Corporation shall be sold only to owners of land to
which the water of such canal or canals can be applied,
* = % The shares of stock shall be represented by Certif-
icates * * * and shall designate the number of shares of
stock to which the holder of the certificate is entitled,
and the correct description of the land to which such
water shall be applied, and the certificate and rights
of the holder thereunder shall not be transfered (trans-
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ferred) to anyone not the owner of the land described
in said certificate. * * * The failure or refusal of such
a purchaser of land described in an outstanding certifi-
cate to have the shares of stock in such certificate re-
presented, transferred to him, shall not deprive the cor-
poration of its authority to make levies for the main-
tenance of the canals and works and enforce payment
~ of the same as hereinafter provided, nor shall such
failure or refusal prevent such levies from becoming
liens upon said lands, it being thereby definitely and
distinctly declared and understood and agreed that the
ownership of stock shall follow the ownership of the
land described in the certificate, and shall pass by
deed, mortgage or other conveyance, voluntary or other-
wise, to the grantee therein named, without mention of
that fact or reference thereto, in the conveyance, pro-
vided, however than (that) an owner of land shall not
be entitled to have such stock certificate transferred to
him, so long as there shall remain unpaid any levy for
maintenance made as hereinafter provided against the
land described in his certificate of stock which is sought
to be transferred.”

In Article IV of its articles of incorporation it is
provided in part: “The Board of Directors shall at its
first regular meeting in each year * * * make an esti-
mate of the amount of money necessary for the main-
taining, operating and keeping in repair all of its works
for one year following * * * and after such estimate
shall have been entered upon the record book of the
corporation, the Board of Directors shall make and enter
upon its record book a levy upon lands described in
each certificiate (certificate) of stock outstanding * * *
considering the number of acres of land described in
such certificates, and the total number of acres de-
scribed in all certificates outstanding; * * * and such
annual levies and interest so made upon the lands under
the provisions of these Articles, shall be and constitute
separately and severally perpetual liens upon the lands
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against which the same are levied to secure the payment
of the same, * * * and may foreclose the same in the
same manner as mortgages are foreclosed under the
laws of this State, and shall also constitute a personal
debt against the owner of the land * * *; and such
annual levies are to be made against the lands described
in outstanding certificates and the payment thereof en-
forced as herein provided, whether the owner of the
lands take water from the canal or not; nor can the
owner of such lands surrender his stock or sell or dis-
pose of the same and thereby divest the land of the lien
for levies made hereunder against it.”

The defendants urge that the foregoing provisions
of plaintiff’s articles of incorporation as they relate to
the creation of liens on the land and the personal ob-
ligation of the landowner to pay assessments for neces-
sary running expenses is in conflict with section 46-271,
R. R.'S. 1943, and therefore of no force and effect. The
latter statute provides: “Any corporation or associa-
tion organized under the laws of this state for the pur-
pose of constructing or operating canals, reservoirs or
other works for irrigation purposes may, through its
board of directors or trustees, assess the shares, stock
or interest of the stockholders thereof for the purpose
of obtaining funds to defray the necessary running ex-
penses. Any assessments levied under the provisions of
this section shall become and be a lien upon the stock
or interest so assessed. Such assessments shall, if not.
paid, become delinquent at the expiration of sixty days,
and the stock or interest may be sold at public sale to
satisfy such lien. Notice of such sale shall be pub-
lished for four consecutive weeks prior thereto, in some
newspaper published and 6f general circulation in the
county where the office of the company is located.
Upon the date mentioned in the advertisement, or upon
the date to which the sale may have been adjourned,
such stock, or interest, or so much thereof as may be
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necessary to satisfy such lien and costs, shall be sold
to the highest bidder for cash.”

It is the contention of the defendants that section 46-
271, R. R. S. 1943, provides the only method to enforce
the collection of assessments levied for necessary run-
ning expenses, and that the attempt to create personal
liability for such assessments and to make them a lien
upon the lands of the stockholders by suitable language
in the articles of incorporation of the canal company is
wholly ineffectual to accomplish that purpose. In this
respect we point out that the plaintiff is a private cor-
poration existing at the will of the Legislature and hav-
ing only such powers as are conferred upon it by
statute. The statute authorizes a mutual canal com-
pany to levy assessments for the purpose of operating
a canal or other works for irrigation purposes, and to
assess the shares, stock, or interest of the stockholders
to defray the cost thereof. Any assessments so levied
become a lien upon the stock or interest assessed. Pro-
vision is made for the foreclosure of the lien thus pro-
vided. No other method of enforcement is provided
by the statute. We are in accord with the contentions
of the defendants that section 46-271, R. R. S. 1943,
provides the exclusive method of raising money and
enforcing its payment for the operation of the company.
The attempt on the part of the company through its
articles of incorporation to create and enforce a lien
against the lands of a water user constitutes the exer-
cise of a power not granted by statute and, necessarily,
is in conflict with the statute providing the method of
enforcing payment.

In Omaha Nat. Bank v. West Lawn Mausoleum Assn.,
158 Neb. 412, 63 N. W. 2d 504, we said: “The powers
of a corporation organized under legislative statutes
are such, and such only, as the statutes confer. The
charter of a corporation is a measure of its powers, and
the enumeration of these powers implies exclusion of
all others.” This means that a corporation has only
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such powers as the statute gives it, and these to the
extent they have not been limited by its articles of
incorporation. But the attempt to provide in its ar-
ticles of incorporation for the exercise of a power not
authorized by the statute under which it is organized
is ineffectual for any purpose. In Laier v. South Side
Irr. Co., 130 Neb. 713, 266 N. W. 428, we held: “The
Constitution and laws of the state relating to irrigation
and the use of the water of the streams for that purpose
form a part of a contract for the use of such water
and the maintenance of irrigation works.” This prin-
ciple has application to the present case.

It seems clear to us that the Legislature never in-
tended that a mutual canal company should have the
right to a lien for delinquent water and maintenance
assessments upon the lands of the stockholder and be
entitled to sell such lands to collect delinquent assess-
ments; nor does it appear to have intended that per-
sonal liability should exist for their payment. It is
clear that the canal company was limited to a lien on
the shares, stock, or interest of the delinquent stock-
holder in the corporation for the collection of delin-
quent assessments. This is not, however, in contra-
vention of the right of the canal company to provide
in its articles of incorporation or by-laws that water
and maintenance assessments must be paid as a condi-
tion precedent to the right of a stockholder to receive
water to irrigate his lands. Swanger V. Porter, 87
Neb. 764, 128 N. W. 516.

The same principle appears to have been followed
in Payette-Oregon Slope Irr. Dist. v. Coughanour, 162
Ore. 458, 91 P. 2d 526. While that case involved the
statutory powers of an irrigation district as distinguished
from a private mutual canal company, the rules of stat-
utory construction are the same. The court there said:
“The plaintiff irrigation district, a quasi-municipal cor-
poration, is a creature of the statute and possesses only
those powers expressly or impliedly granted to it by
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the legislature. It is also fundamental that the powers
thus granted must be exercised in substantial com-
pliance with the mode specified in the statute. The
legislature having prescribed the method and manner
of levying assessments, it follows that it must not be
exercised in any other manner. As stated * * * ‘when
the mode of the exercise of the power is prescribed, and
the same is a condition precedent to the exercise of the
particular power, the mode becomes the measure of the
power, and any essential deviation therefrom renders
the act void and ineffectual.’ ”’

In Rogers v. Thomas, 38 Idaho 802, 226 P. 165, the
same principle was applied, the court using the following
language: “It had no other powers than those given
it by law. The law permitted it to dispose of rights in
and to the state’s water, gave it a lien on the water
rights to recompense it for its outlay in the construc-
. tion of the enterprise, and provided a remedy by which it
could enforce payments for water rights. In the Adams
case this court held that the remedy provided by law
was exclusive. No valid reason has been suggested
why the same rule should not apply to the enforcement
of payments for a water right for school lands within
the project.”

It will be observed that section 46-269, R. R. S. 1943,
provides in part that “any by-laws adopted by such
company, not in conflict herewith, shall be deemed
lawful and so recognized by the courts of this state.”
It seems to us that this evidences a legislative intent -
that the remedy provided therein was to be exclusive,
and not cumulative; otherwise there would have been
no reason to expressly use the words “not in conflict
herewith.” The right to levy assessments against the
shares, stock, or interest of the stockholders of the
corporation to obtain funds to defray necessary run-
ning expenses is a right clearly authorized by the stat-
ute and any other method materially different from that.
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set forth in the statute is in conflict with it and outside
the powers of the corporation.

We necessarily conclude that the. plaintiff was with-
out authority to make such assessments a lien on a
stockholder’s lands, or to impose personal liability for
their payment. The suit to foreclose the lien against
the lands of the defendants must necessarily fail. The
trial court was correct in dismissing plaintiff’s suit and
each cause of action thereof. The judgment is there-
fore affirmed.

AFFIRMED.

ERNEST G. BAHM ET AL., APPELLEES, V. RALPH RAIKES,

APPELLANT.
70 N. W. 2d 507

Filed June 3, 1955. No. 33659.

1. Waters. Water flowing in a well-defined watercourse may
not be diverted and cast upon the land of another where it
would not go according to natural drainage.

The rule is that overflow waters flowing in the natural
flood channel of a running stream are a part of the stream
and are governed by the running water rule.
Surface water is such as is carried off by surface
drainage that is independent of a watercourse.
The flood plane of a live stream is the adjacent land
overflowed in times of high water from which floodwaters
return to the channel of the stream at lower points. The
plane is regarded as part of the channel and the water flowing
in the channel or its flood plane is floodwater.
The flood plane is a part of the channel of the stream
and no obstruction can legally be erected in or along it the
effect of which is to divert or interfere with the flow of water
in the natural course of drainage.
The owners of lands bordering upon either the normal
or flood channels of a natural watercourse are entitled to have
its water, whether within its banks or in its flood channel,
run as it is wont to run according to natural drainage, and no
one has the lawful right by diversions or obstructions to inter-
fere with its accustomed flow to the damage of another.
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APPEAL from the district court for Saunders County:
H. EMERSON KOKJER, JUDGE. Affirmed.

Bryant & Christensen, Kennedy, Holland, DeLacy &
Svoboda, and Gross, Welch, Vinardi & Kauffman, for
appellant.

Myrl D. Edstrom, John J. Edstrom, Claude D. Lut-
ton, Jr., and .Ralph D. Nelson, for. appellees

Heard before Smvimons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLAUGH, JJ.

Bosraucs, J.

The land of appellant concerned in this litigation is
parts of Sections 17 and 18, Township 13 North, Range
9 East, of the 6th P. M., Saunders County, Nebraska.
He purchased the southeast quarter of Section 18, the
northwest quarter of the southwest quarter, and the part
of the south half of the northwest quarter of Section
17 south and west of the railroad right-of-way, referred
to in the record as the Heldt land in 1936. He bought
the northeast quarter of Section 18 except a small part
thereof north and east of the railroad right-of-way and
the part of the north half of the northwest quarter
of Section 17 south and west of the railroad right-of-way,
- known as the DeFoil land, the northwest quarter and the
northeast quarter of the southwest quarter of Section
18, described as the Grebenicek land, and the south-
west quarter of the southwest quarter and all of the
east half of the southwest quarter of Section 17 south
of the railroad right-of-way, spoken of as the Gilkeson
or Owen land. The title of the land was conveyed to
appellant by deeds dated in the period of March 18, 1941,
through July 14, 1943.

Mosquito Creek, which drained an area of about 14
square miles to the southwest of the land of appellant,
at the time he acquired his land entered it at the south-
west corner of the northwest quarter of Section 18 and
proceeded along the west section line until it joined
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Wahoo Creek about 650 feet south and approximately
100 feet east of the northwest corner of the section.
The creek had formerly entered Section 18 a short dis-
tance east of the southwest corner thereof, meandered
in a northwesterly direction through land to the west of
Section 18, and joined Wahoo Creek west and slightly
south of the confluence of the creeks at the time appel-
lant acquired the land. A ditch had been excavated
about the year 1928 along the west line of Section 18
and it became and has since been the channel of Mosquito
Creek in that location. A small dike was erected on the
east bank of the channel.

Wahoo Creek, a constantly running stream, the drain-
age area of which is about 500 square miles to the west
and northwest, then entered the land of appellant about
650 feet south of the northwest corner of Section 18,
proceeded generally east but somewhat southward to
near the center of the northeast quarter of Section 18
where it made a large hairpin curve with the apex
thereof to the northeast. Its course from there was
irregular and meandering to the south into and across
the northeasterly part of the southeast quarter of Sec-
tion 18, and into and across the northwest quarter of
the southwest quarter of Section 17 and thence south-
easterly where it crossed the south line of Section 17
a short distance east of the southwest corner of the
southeast quarter of the southwest quarter of the section.

Silver Creek, a. running stream, with a drainage area
of about 83 square miles to the northwest of the land of
appellant, intersected the north line of Section 18 about
500 feet east of the northwest corner of the northeast
quarter of the section and proceeded with frequent and
great irregularity to the southeast through the land of
appellant between Wahoo Creek and the railroad right-
of-way to the north thereof until it reached and emptied
into Wahoo Creek near the northeast corner of the
southwest quarter of the southwest quarter of Section
17. o
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Mosquito Creek in its natural condition frequently
overflowed. The floodwater therefrom flowed across
Section 18 toward the southeast. The slope of the land
from Mosquito Creek was south and east. There were
low areas on the section toward the south and east
part of it. These were exhibited by a drawing of the
land made by an engineer after a survey as sloughs.
The area of the larger of these was given as about 50
acres. The size of the smaller was not established.
There was a ditch through about the center of the large
slough from the northwest to the southeast. The smaller
one was connected by a drain with the ditch. The
water from the ditch flowed upon and over a part of the
southwest quarter of Section 17 and across.the road
about 550 feet west of the Wahoo Creek bridge on the
highway south of the section. There was a concrete
spillway about 400 feet in length constructed about the
year 1928 across the east and west highway along the
south of Sections 17 and 18 at the place where the flood-
water came to and crossed the highway as above stated
“for the purpose of accommodating and accelerating the
flow of the water from the road and the land of appellant
and others. The floodwater of Wahoo Creek as early
as 1918 and thereafter passed to the south and west of the
creek over land now owned by appellant to the spill-
way above described and onto Section 20 south of Sec-
tion 17. There were times when there was floodwater
on the west and south of Wahoo Creek and there was
none on the opposite side thereof. Appellant conceded
that before he had made any changes in Mosquito Creek
or Wahoo Creek he had on several occasions seen flood-
water flow over the road south of Section 17 and west
of the bridge over Wahoo Creek. These creeks at times
of heavy rainfall or large run-off discharged large vol-
umes of water. The area involved is quite low level
land with a slightly declining elevation to the south-
east from the creeks. The land has been subject to
multiple floods. There is mention in the proof that in
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one year there were nine floods of varying intensity,
another year experienced four floods, and quite gen-
erally each year produced at least one flood.

Appellant was in possession of the Heldt land in 1937.
The southeast quarter of Section 18 was the principal
part of it. The water came out of Mosquito Creek that
year and passed down over the Heldt farm. Appellant
participated in repairing and restoring the dike on the
east side of the creek. There were breaks in the dike
at various times thereafter through 1943 and appellant
restored it each time a defect appeared. In 1943 he
had title to all the land he owns that is concerned in this
case. He had by 1944 equipped himself with a Cater-
pillar tractor and a bulldozer, and later a dragline and
dirt-moving equipment. In times of high water it would
back up in Mosquito Creek from Wahoo Creek and
delay or stop the flow of water in the former. The dike
would become watersoaked and holes would develop
therein. The water would seep at first and then the
break would develop and enlarge, and the water would
come out of the creek onto and over the land of appellant.
The water in Wahoo Creek at high stages was 2 or 3
feet above the top of the Mosquito Creek dike. Ap-
pellant thought it was necessary to make the east dike
along the creek wider so that there would be more
capacity in the creek and more resistance in the dike.
During 1944 he took dirt from inside the dike and
made a new dike along the east of the creek that had
three or four times the amount of material of the for-
mer one. It was wider, stronger, and a foot or more
higher than the first one. This was effective for a time
but in 1947 there was a severe flood and the dike gave
way. In 1948 appellant procured a dragline, and re-
paired the dike, strengthened, widened, and elevated
it along the west line of his land. There were holes
made in the dike in 1950 and they were repaired. There
was overflow of the creek in 1951 and work was done
on it by appfallant to accomplish his determination to
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prevent water flowing upon and over his land from
Mosquito Creek. When there was run-off in the drain-
age area of Wahoo Creek it raised and flowed upstream
in Mosquito Creek. The work done on Mosquito
Creek increased its capacity 10 or 15 times from what
it was before appellant acquired his land. The water
backed up in the creek from Wahoo Creek and it served
as a reservoir until its capacity was exhausted or the
dikes gave way. The appellant obstructed and changed
the action and course of the floodwater of Mosquito
Creek and of the flood plane thereof.

Appellant in 1944 entered upon the execution of a
plan to straighten the channel of Wahoo Creek. He
made an excavation for a new channel of the creek
from about the northeast corner of the southwest quar-
ter of the southwest quarter of Section 17 to the west
side of the large hairpin curve in Wahoo Creek as it
then existed a short distance northwest of the center
of the northeast quarter of Section 18. This was com-
pleted in the late fall of that year. It was a pilot ditch
so that it would widen and deepen by the action of the
water flowing through it and this result has been ac-
complished. He put a dike on each side of the exca-
vation. He continued to straighten the channel of the
creek and to erect dikes on either side of the channel
until substantially all of the curves, bends, and irregu-
larities in the channel of the creek across his land were
eliminated, and there were continuous dikes on either
side of the creek. This work was pursued almost con-
tinuously from 1943 through 1952. When floodwater
destroyed parts of the dikes they were restored. There
was a break in the dike on the southwest side of the
channel in 1952. The dike on the opposite side was un-
harmed. This break in the dike was about 40 feet long.
The dike was 4 or 5 feet high and it was cut down
to the level of the land. Appellant owned appropriate
machinery for excavating, moving dirt, and constructing
dikes. He had at times had an employee whose primary
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assignment was to keep the equipment engaged doing
needed work on the dikes and to repair, strengthen,
widen, and elevate them. This was the execution of
a plan of appellant to prevent floodwater coming on
and flowing across his land. The fact that water from
Wahoo Creek did get upon the land of appellant south
and west of it is evidenced by his act of intentionally
not erecting a dike along a part of the south and west
side of the creek so that the water would overflow on a
low part of his land, deposit silt, and build up the low
land. This existed from 1945 to 1948. Appellant said
the low places were silted up until they were nearly
level with the surrounding land. There were flood con-
ditions created along Wahoo Creek by heavy run-off
north and northwest of the land of appellant when there
was no local precipitation. The dikes referred to were
intended to keep this water out of the creek and off the
land of appellant. It is obvious that he obstructed
the flood plane of Wahoo Creek and interfered with the
action and course of water therein.
"+ The proof is convincing that Silver Creek joined and
flowed into Wahoo Creek at about the place indicated
herein as early as 1893 and thereafter until about 1944.
There was a change in its course about that year. Since
then the water of Silver Creek at a place where it is
nearest the railroad right-of-way on the land of appel-
lant has flowed north into the ditch referred to in the
record as the borrow pit on the south side of the rail-
road right-of-way, from there south and southeast to
and through Ab’s Lake, and southeast to and through
the lands of appellees. The assertion of appellant that
the change in the flow of Silver Creek was not caused
by him but was the result of natural causes such as
silting in of its confluence with Wahoo Creek is not con-
vincing in view of the statement of appellant that he had
no personal knowledge from 1937 to 1944 that Silver
Creek joined Wahoo Creek, notwithstanding in 1936
he bought the land adjacent to the place where the
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creeks came together and was in possession of and used
the land from March 1, 1937. A witness who had lived
in Memphis, which is a short distance from where the
creeks converge, for 50 years and was during his resi-
dence there familiar with Wahoo Creek, Silver Creek,
and the other locations important to this case gave in-
formation that Silver Creek emptied into Wahoo Creek
near the house built on the Owen land by Mr. Owen
in the vicinity of the Wahoo bridge on the road run-
ning east and west south of Memphis; that Silver Creek
continued to empty into Wahoo Creek at that place
from the time he came to Memphis until about the
year 1945 when the water of the creek went north to
the borrow pit or ditch along the south part of the rail-
road right-of-way and thence southeasterly; that the
location where the water was diverted from the chan-
nel of Silver Creek was northwest a considerable dis-
tance from Memphis, which was near Ab’s Lake; that
the witness was there about a day after Silver Creek
started to flow into the borrow pit; that he saw the
drain that had been cut through blue grass sod from
the creek to the railroad ditch; that it was about 5
feet wide, about 7 feet long, and quite shallow; that
it was at the closest point of the creek to the railroad
ditch; that something had to be done before the water
would have gone from the creek into the ditch; that
there was no evidence that any implement had been
used but spade marks were visible where the drain
had been made; and that in a later conversation between
the witness and appellant he asked the witness “* * *
if the railroad ever mentioned about Silver Creek be-
ing turned into the borrow pit.” The history of Silver
Creek flowing into Wahoo Creek at the same location
for more than 50 years indicates there was no natural
reason why Silver Creek should change its course
and seek a new channel. The record does not show
any demonstration of nature that had that result.
Appellant constructed a dike in 1947 from the old
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channel of Silver Creek east and slightly south to
Ab’s Lake. This was southwest of the railroad in the
northern part of the west half of the northeast quarter
of the southwest quarter of Section 17. In 1950 he
erected another dike along the south and west of Ab’s
.Lake and westward to the east dike along Wahoo Creek.
In 1951 and 1952 he made an excavation in the ditch to
the southwest of the railroad and north of Silver Creek
commencing about 700 feet southeast of the north line
of the southwest quarter of the northwest quarter of
Section 17 and continuing northwesterly to the north
line of the land of appellant, and thence west until
it intersected Silver Creek where it entered the land
of appellant. The effect of this was to divert water
that would have gone down Silver Creek before appel-
lant had made transformations in the area and to con-
duct and force it toward the southeast north of the
land of appellant through Ab’s Lake and on to the
east. This was a clear diversion of the water of Silver
Creek from the course of its natural flow..

The flood plane of Mosquito Creek over the land
of appellant according to the proof is the area from a
line coming out of the creek about 900 feet south of
Wahoo Creek and extending generally in a southerly
and easterly direction to a line a distance of about 1,000
feet in a southerly and easterly direction. The opinion
of the engineer was that the construction of a dike along
the east bank of the creek has forced the floodwater
thereof over into the Wahoo Creek area and has diverted
it from the flood plane of Mosquito Creek. The remedy
he said is to restore the condition as it was before the
dike was erected.

There is a flood plane south of Wahoo Creek extend-
ing to the southwest corner of Section 17. The engi-
neer testified that the dikes constructed by appellant
have forced the floodwater which normally flowed on
the south and west sides of Wahoo Creek over to the
north and east of the creek; that the flood plane of the
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creek has been effectively obstructed by the dikes;
and that it is not possible to confine the floodwater
of the creek in the channel the appellant has excavated.
The opinion of the engineer was that the condition ex-
isting before changes were made in the channel and
dikes were erected should be restored by removing the
dikes on Wahoo Creek to at least the west line of Section
17.

The engineer stated that appellant had changed the
course of Silver Creek so that instead of flowing into -
Wahoo Creek its water goes down along the railroad to
Ab’s Lake and on to the east; and that Silver Creek
as it exists on the land of appellant carries about 15
or 20 percent of the floodwater of an extreme flood.
He said the creek should be restored to its natural
condition by requiring the construction of a channel
to the place where ‘it formerly emptied into Wahoo
Creek and by effectively blocking the borrow pit ditch.

Willie Wischmann, one of the appellees, became the
owner in 1939 of the northeast quarter and.the north
half of the southeast quarter of Section 21, Township
13, Range 9, in Saunders County. He moved onto it
in 1940. There was a flood that year. He could see
Wahoo Creek from his land looking southwesterly.
There was floodwater on the south side of the creek.
There was a railroad bridge near the southwest corner
of his land. During the flood the water came through
under the bridge and gradually and slowly moved upon
his land from the southwest. In about 1944 there was
a change in the flow of floodwater in that it came on
the north side of the railroad grade and traveled
straight east onto his land. There is now a continuously
flowing stream thereon. It started with the flood of
1944. Tt leaves his place directly to the south. The
water comes through Ab’s Lake and easterly north of
the railroad to his farm. The channel on his land is
more than 30 feet wide. The water therein at the time
of the trial was from 15 to 20 feet wide and from 1 to
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2 feet deep. This stream remains within its banks
except during highwater stages. He farmed and got
a crop from his land each year before 1944. His land
has been substantially made unfit for cultivation and
production.

Ernest G. Bahm, an appellee, purchased the north-
west quarter of the northwest quarter of Section 21,
Township 13, Range 9, in Saunders County, in 1943,
There was then no flowing stream thereon. There was
water in a low place on the land. There was wheat
growing on part of the land and the remainder was pas-
ture and hay meadow. In May 1944 he saw water flow-
ing under the bridge west of his land and willows
floating in the water. He had not experienced this
before. He went to Ab’s Lake and saw water flow-
ing into it from the northwest through a channel 10
to 12 feet wide and about 2 feet deep. It passed through
Ab’s Lake and east across his farm. Appellee at the
time of trial had a constantly flowing stream through
his land. He cannot raise grain or produce hay on his
farm.

Appellant had seen his land flooded on several occa-
sions before he did any work on the creeks or dikes.
In 1943 he decided upon a plan to keep all floodwater
off his land. He then committed himself to do what
was required to stop the water that came from the north
and northwest from going across any of his land. He
said with evident satisfaction at the trial that he came
pretty close to doing it in 1951 and that he even came
closer in 1952. It is a fair inference that he pursued
his predetermined plan relentlessly. If he considered
what the result would be to other landowners he did
not permit it to interfere with the complete execution
of his plan. Hence this litigation.

The relief appellees sought herein was an 1n3unct10n
preventive and mandatory, to prevent appellant from
diverting the natural flow of Silver Creek, from diverting
the flow of floodwater of Mosquito, Wahoo, and Silver
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Creeks upon the land of appellees, and from maintain-
ing the dikes erected along or near the streams by ap-
pellant; to compel appellant to remove the dikes; to
restore Silver Creek as it was before appellant pur-
chased his land affected by this case; and to restore
the conditions on his land as they were then. Appel-
lant contested the claims made by the appellees as a
basis of the relief they sought by a denial thereof and
of the right of appellees to any relief they asked. The
trial court made specific and general findings in favor
of appellees and adjudicated them substantially the re-
lief they asked.

The acts of appellant disregarded the law concern-
ing the subject of water flowing in defined watercourses.
The doctrine is firmly established in this jurisdiction
that water flowing in a well-defined watercourse may
not be diverted and cast upon the lands of another
landowner where it would not go according to natural
drainage. In Andersen v. Town of Maple, 151 Neb. 103,
36 N. W. 2d 620, the court said: “Water flowing in a
well-defined watercourse may not lawfully be diverted
and cast upon the lands of adjoining landowners where
it was not wont to run according to natural drainage.”
See, also, Purdy v. County of Madison, 156 Neb. 212,
55 N. W. 2d 617.

This case does not concern surface water as dis-
tinguished from floodwater. The rule in reference to
floodwaters is applicable and controlling of the present
case. It is said in Cooper v. Sanitary District No. 1,
146 Neb. 412, 19 N. W. 2d 619: ‘“However, there is a
clear distinction in the rules of law governing surface
waters and floodwaters flowing as a part of a natural
stream during flood season. We are committed to the
rule that overflow waters flowing in the natural flood
channel of a running stream are a part of the stream
and are governed by the running water rule.” In Mader
v. Mettenbrink, 159 Neb. 118, 65 N. W. 2d 334, it is
said: “The term ‘surface water’ includes such as is
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carried off by surface drainage, that is, drainage inde-
pendent of a watercourse. * * * The flood plane of a
live stream is the adjacent lands overflowed in times .
of high water from which floodwaters return to the
channel of the stream at lower points. This plane is
regarded as a part of the channel and the water flow-
ing within the channel or its flood plane is characterized
as floodwater.” In Ballmer v. Smith, 158 Neb. 495,
63 N. W. 2d 862, the court said: “The owners or pro-
prietors of lands bordering upon either the normal or
flood channels of a natural watercourse are entitled to
have its water, whether within its banks or in its flood
channel, run as it is wont to run according to natural
drainage, and no one has the lawful right by diversions
or obstructions to interfere with its accustomed flow
to the damage of another.”

It is beyond the area of argument in this state that
a riparian owner may not dam, obstruct, or dike against
floodwaters of a running stream to the injury of a
lower landowner. Ballmer v. Smith, supra; Frese v.
Michalec, 148 Neb. 567, 28 N, W. 2d 197.

This is an equity case. The evidence is in some re-
spects irreconcilably conflicting. The trial court viewed
the premises involved. The manner of the trial de
novo of such an action in this court has too often been
stated to permit its repetition. Likewise the considera-
tion that may be given by this court on a trial de novo
of an equity case of the fact that the trial court in-
spected the premises involved has often been expressed
and was recently repeated. Keim v. Downing, 157 Neb.
481, 59 N. W. 2d 602; Shepardson v. Chicago, B. & Q.
R. R. Co., ante p. 127, 69 N. W. 2d 376.

The judgment should be and it is affirmed.

AFFIRMED.
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IN RE APPLICATION OF DALTON.
JAMES DALTON, APPELLEE, V. BUREL F. KINNEY, APPELLANT,
ImpLEADED WrTH W. T. ELLIS ET AL., INTERVENERS-

APPELLEES.
70 N. W. 2d 464

Filed June 3, 1955. No. 33735.

Public Service Commissions. Courts are without authority to' in-
terfere with the findings and orders of the Nebraska State
Railway Commission except where it exceeds its jurisdietion
or acts arbitrarily.

AprpEAL from the Nebraska State Railway Commission.

Affirmed. :

J. Max Harding, for appellant.
James L. Thorpe and Heaton & Heaton, for appellee.

Heard before Stmmons, C. J., CARTER, YEAGER, CHAP-
PELL, WENKE, and BosraucH, JJ., and KokJER, District
Judge.

Smvmons, C. J.

This is an appeal from an order of the Nebraska State
Railway Commission, hereinafter called the commission,
granting a certificate of public convenience and neces-
sity to applicant, James Dalton, authorizing the trans-
portation of water and crude oil for drilling purposes
only between all points and places in Kimball County,
over irregular routes, by motor vehicle in intrastate
commerce. The application originally was for a cer-
tificate for Cheyenne, Banner, Kimball, and Scotts Bluff
Counties.

The matter was set and heard December 2, 1953, be-
fore an examiner. The commission acted on the tran-
script of that hearing and the examiner’s report. The
interveners in opposition were largely competing cer-
tificate holders.

The challenge here, although specifically stated,
goes to the sufficiency of the evidence to sustain the
order entered. We affirm the order of the commission.
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There is ample evidence in the record to sustain a
finding of the following factual situation:

Kimball County, in the extreme southwest part of
Nebraska’s “panhandle,” has had a substantial discovery
and development of oil. There are now over 100 pro-
ducing wells. Several companies are drilling and pros-
pecting for oil in the county. It is, as described by the
witnesses, a “boom” condition.

The city of Kimball is the county seat of Kimball
County where water for drilling is obtainable to be
hauled to the wells. There is also an oil development
in Cheyenne County, where the city of Sidney is the
county seat. There is also a development in Banner
County and drilling service, at least, operating out of
Scotts Bluff County toward the south.

Large quantities of water and, at times, crude oil are
necessarily used in the drilling of wells. A shortage
of water or crude oil delays or stops drilling operations.
Water is hauled to the drilling operations from water
holes, streams, or in Kimball County from the city wells
at Kimball. Crude oil is secured at producing wells.
Both water and crude oil are hauled in tanks mounted
on motor vehicles. The water hauling involved is a
highly competitive business.

There is one certificate holder operating out of Kim-
ball. His equipment, service, and insurance qualifica-
tions are not satisfactory to the shippers. .

The applicant proposes to operate out of Kimball in
this business.

There are several intervener certificate holders oper-
ating out of Sidney, Nebraska. These certificate holders
also operate in Colorado and Wyoming, and at the time
of the hearing had a major part of their vehicles either
in those states or elsewhere where they could conduct
profitable operations.

At least one of the opposing certificate holders has
adequate equipment at Sidney and would answer calls
for carrier service in Kimball County. However, the
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charge for this service is based on an hourly rate, charge-
able from Sidney. It consumes about an hour’s time
at a cost of $10 to operate out of Sidney in excess of time
and cost of operation out of Kimball. The delay and
added expense element render that service unsatisfac-
tory to drillers.

Objecting certificate holders offered to bring equip-
ment to Kimball from distant points and have it avail-
able in 10 hours. Obviously for one common carrier
haul, the delay and cost would be unsatisfactory.

They likewise offered to establish a base at Kimball
but quite obviously were unwilling to do so unless there
was to be a profitable operation there. It could prop-
erly be found that the objecting interveners offered com-
mon carrier service in Kimball County subject to in-
convenience and delay, and in accord with tariff rates
from their base at Sidney or elsewhere until such time
as they were able to anticipate a profitable operation
out of Kimball at tariff rates applicable to the point of
origin of the commodity to be carried.

The policy of the state as to common carrier motor
transportation as declared by the Legislature, among
other things, is to “promote adequate, economical and
efficient service by motor carriers, and reasonable
charges therefor, without unjust discrimination, undue
preferences or advantages, and unfair or destructive
competitive practices” and to “develop and preserve a
highway transportation system properly adapted to the
needs of the commerce of Nebraska.” § 75-222, R. R. S.
1943.

The ultimate question for the decision of the commis-
sion was whether or not the proposed service is or will
be required by the present or future public convenience
and necessity. § 75-230, R. R. S. 1943.

In In re Application of Effenberger, 150 Neb. 13, 33
N. W. 2d 296, we held: “Certain duties are imposed upon
established carriers to provide service to all the pub-
lic. This requires service to be rendered where it is
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unprofitable as well as where it is profitable. * * * The
determination of these questions rests with the railway
commission, and its findings and orders will not be
interfered with on appeal if any reasonable basis exists
upon which they can be supported.”

We there stated the rule: “Courts are without au-
thority to interfere with the findings and orders of the
railway commission except where it exceeds its juris-
diction or acts arbitrarily.”

In the Effenberger case we also held: “Competitive
routes will ordinarily be authorized only where the ex-
isting carrier refuses or has failed to provide adequate
service upon the order of the railway commission. Where
the evidence does not show that such a situation exists,
the established carrier may properly resist invasion of
its field before the commission.” '

In this instance there appears no order of the commis-
sion requiring the existing carriers to provide adequate
service. Such an order was not required for here the
certified carriers able to render adequate service clearly
indicated an unwillingness to furnish the required serv-
ice except under conditions as to time of service, cost,
and adequacy which the carriers desired to control or
unless otherwise they could find assurance of profitable
operations. The commission accepted the alternative
and issued a certificate to an applicant found, and shown
without dispute, to be fit, willing, and able properly
to perform the service required by the shipping public.
Its decision in this regard cannot be held to be unrea-
sonable or arbitrary.

As appellant points out we held in In re Application
of Canada, 154 Neb. 256, 47 N. W. 2d 507: “The ques-
tion of the adequacy of service of existing carriers is im-
plicit in the issue of whether or not convenience and ne-
cessity demand the service of an additional carrier in the
field.” That question the commission resolved in favor
of the applicant.

We also held in In re Application of Richling, 154 Neb.
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108, 47 N. W. 2d 413: “Furthermore, the statute re-
quires that the finding that applicant is fit, willing, and
able to perform the proposed service, and that such
service is or will be required by the present or future
public convenience and necessity, must be sustained by
evidence showing that the granting of the certificate
was not arbitrary or unreasonable.” The evidence here
meets that test.
The order of the commission is affirmed.
: AFFIRMED,

IN RE APPLICATION OF HILL.
RutH G. HILL, ADMINISTRATRIX OF THE GEORGE SAUNDERS

ESTATE, APPELLANT, V. MARY LEE SWANSON, APPELLEE.
70 N. W. 2d 503

Filed June 8, 1955. No. 33753.

1. Appeal and Error. The transcript of the district court on ap-
peal to the Supreme Court imports absolute verity.

2. Executors and Administrators. In the conduct of proceedings
for the sale of real estate for the payment of debts of a de-
ceased person, the principal duty of a distriet court is to con-
serve the estate.

Section 30-1109, R. R. S. 1943, requires that the pro-

ceeds of any real estate sold for the payment of debts shall be

deemed assets in the hands of the executor or administrator.

ArpEAL from the district court for Lancaster ‘County:
HarRrRy ANKENY, JUDGE. Reversed and remanded with
directions.

Pierson & Blue, for appellant.
William L. Walker and Earl Ludlam, for appellee.
Heard before Smvmons, C. J., CARTER, YEAGER, CHAP-

PELL, WENKE, and Bosrauvch, JJ., and KokJER, District
Judge.

Smvvons, C. J.
This is an appeal by the administratrix from an
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order of the district court affirming the sale of real
estate. The purchaser is appellee. We reverse the
judgment and remand the cause with directions.

The real estate involved is a residence property.
The administratrix filed her petition for leave to sell
real estate to pay debts of the estate and expenses of
administration.

She alleged that there were debts in excess of $5,000
consisting of old age assistance liens and claims, ex-
clusive of court costs, and administrator and attorney’s
fees.

The trial court licensed the sale “in manner required
by law * * * subject * * * to whatever incumbrances
existed at the time of the death of”’ deceased. The
license required a sale for cash with 15 percent to be
paid at the conclusion of the sale, and the balance upon
confirmation. The notice for the sale provided that
the property would be sold at public auction “to the
highest bidder for cash, subject to all encumbrances
thereon,” and “At least twenty percent of the purchase
price must be paid in cash on the date of sale * * *.”
The date of the sale was fixed for September 2, 1954.

October 22, 1954, the Northeast Realty, Inc. (herein-
after called the realty company) moved to set aside the
sale and order another sale on the ground that the
highest bid was $1,900; that it was disproportionate to
the value of the real estate; and offered to bid $2,100 for
the premises. To guarantee the bid it attached to its
motion a certified check for $420 payable to the ad-
ministratrix, “to be applied to the purchase price” of
the premises if it were a successful bidder at a new
sale.

November 2, 1954, the administratrix filed her re-
port reciting that she had offered the real estate for
sale to the highest bidder for cash and that it was sold
to Mary Lee Swanson (hereinafter called the purchaser)
for the sum of $900; that subsequent to the sale two
parties had filed their written offers to increase the
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amount of the bid to $2,100; and that it was to the best
interest of the estate that a further sale be held. She
moved for a new sale for the reason that the amount
obtained did not reflect the true value of the real estate.
The report does not show that any part of the bid was
paid at the time of sale.

November 2, 1954, the purchaser moved for an order
confirming the sale. She recited that she bid $900 “for
said equity in said property, if any, at the time of said
sale.” It was further stated that the upset bids were
not received until it was apparent that a large old age
assistance lien could be compromised so that a “mer-
chantable title could be obtained.”

The matter was set for hearing before the trial court
on the motion of the realty company to vacate the sale,
on the motion of the administratrix for a new sale,
and on the motion of the purchaser to confirm. The
journal entry recites that one Johnson offered to bid
$2,205 as purchase price, one Lotman offered to bid
$2,300 as purchase price, and that Johnson then with-
drew his offer and the realty company secured leave
and amended its offer to bid $2,200. The trial court
denied the motions of the realty company and the ad-
ministratrix; sustained the motion of the purchaser;
and confirmed the sale to the purchaser “for $900.00
subject to all encumbrances.” The court ordered the
administratrix to deliver a deed to the purchaser upon
payment of the purchase price in full.

The transcript of the district court on appeal to the
Supreme Court imports absolute verity. Zabloudil v.
Lane, 159 Neb. 547, 68 N. W. 2d 193.

Section 30-1120, R. R. S. 1943, provides: “The execu-
tor or administrator making any sale shall immediately
make a return of his proceedings upon the order of the
sale in pursuance of which it is made, to the judge of
the district court granting the same, who shall ex-
amine the proceedings, and may also examine such
executor or administrator, or any other person on oath,
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touching the same; and if he shall be of opinion that the
proceedings were unfair, or that the sum bid is dispro-
portionate to the value, and that a sum exceeding such
bid at least ten per cent, exclusive of the expenses of
a new sale, may be obtained, he shall vacate such sale
and direct another to be had, of which notice shall be
given; and the sale shall be in all respects as if no pre-
vious sale had taken place.”

Section 30-1121, R. R. S. 1943, provides: “If it shall
appear to the district judge that the sale was legally
made and fairly conducted, and that the sum bid was not
disproportionate to the value of the property sold, or
if disproportionate, that a greater sum than - specified
in section 30-1120 cannot be obtained, he shall make an
order confirming such sale, and directing conveyances
to be executed.”

According to the transcript, a sale was made and
confirmed, subject to all encumbrances, for $900, and that
done after there was a bid, supported by a deposit of
$420, for $2,100, raised at the time of the hearing to
$2,200 and without conditions recited in the offer, and
an offer made in open court to bid $2,300.

We held in In re Estate of Parker, 72 Neb. 601, 101
N. W. 233: “In the conduct of proceedings for the
sale of real estate for the payment of debts of a de-
ceased person, the principal duty of a district court is to
conserve the estate * * *.” '

In Rohlff v. Estate of Snyder, 73 Neb. 524, 103 N. W.
49, property was sold for $3,625. A responsible bidder,
supporting his bid by a deposit agreed to bid $4,000. It
was argued that the property was not worth more than
the bid; and that the bid was not disproportionate to
the value of the property sold. We held: “The evi-
dence shows it will sell for $4,000 at a resale, hence,
for the purpose of this controversy, that sum is its actual
value.”

Here, according to the transcript, the trial court had a
bid of at least 233% more than that bid by the purchaser.
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It was supported by a deposit, while it is not shown that
the purchaser made any deposit to support the con-
firmed bid. We think it manifest that under the pro-
visions of section 30-1120, R. R. S. 1943, the sum bid was
disproportionate to the value. It also appears that a
sum exceeding the bid made, at least 10 percent, ex-
clusive of the expenses of a new sale, may be obtained.
The estimates as to the cost of a new sale were from
$20 to about $100. The confirming of the sale under such
circumstances was an abuse of judicial discretion, re-
quiring that the order of confirmation be reversed.

The bill of exceptions relates a different story. It
goes to the question of value and the requirement of a .
“legally made and fairly conducted” sale, and to the
requirement that if the sale proceedings are “unfair”
the sale shall be vacated and another sale had.

The party who conducted the sale testified that he
announced at the opening of the sale the property was
being sold subject to encumbrances; that the first mort-
gage lien was $1,000; that old age assistance liens were
about $4,200; and that he would accept bids for any
amount over the $1,000 first mortgage and would at-
tempt to compromise the old age assistance liens ‘“for
the amount remaining after the expenses of sale and
fees had been paid.” The witnesses throughout refer
to old age assistance liens of $4,200. An exhibit shows
that the county filed a claim with the estate for
$3,739.59, “of which $2015.74 is a lien on the real estate
herein.”

A bid of $775 was received “over and above * * *
the first mortgage of $1000.” The attorney for the bid-
der and the attorney for the administratrix conferred
and decided that $900 was required to meet the items
that they deemed had to be paid, so the purchaser
raised her bid to $900. The items that it was thought
had to be paid were administrator and attorney’s fees,
burial and probate expenses, and $300 to the county to
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satisfy the old age assistance lien. On that basis the
$900 bid was made and reported.

The evidence is that the attorney for the administra-
trix with an attorney for the county then went to the
county court and secured an understanding as to the
allowance of fees, amount of claims that had to be paid,
etc. They then went to the county commissioners and
secured an agreement that the county would compro-
mise the old age assistance lien for $300 but that if a
greater amount was received from the sale that then the
county should benefit. It was found that the $900.was
not enough, so the purchaser agreed to pay $65 more.

These arrangements were party made and obviously
were not in accord with the terms of the trial court
license to sell, to which it appears no one paid par-
ticular attention.

Section 30-1109, R. R. S. 1943, requires that the pro-
ceeds of any real estate sold for the payment of debts
shall be deemed assets in the hands of the executor or
administrator. That provision appears to have been
overlooked in this instance.

It is quite apparent that the parties contemplated
that a substantial part of the proceeds of the sale, made
subject to encumbrances, would be used to secure a
release of the encumbrances, and that instead of the
proceeds of the sale being deemed assets of the estate
they were in effect to become assets of the purchaser to
be used to release encumbrances.

At the time of the hearing, the realty company learned
of the compromise that had been worked out with the
county, and accordingly raised its bid to $2,200 stating
“* * * T think that goes in the regular procedure that
when a man buys a property he gets good title to it,
especially where you are dealing with the court.” The
realty company witness stated that the “property was
worth more money” and that the market value “might
be $2500.”
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Looking at this situation from the party-made terms
of sale, it appears that the parties, with approval of their
counsel, were bidding on the basis of securing what
they expected would be a clear title to the real estate
rather than one subject to encumbrances, and that
the sale was not to be subject to encumbrances but
rather that the proceeds of the sale were to be used to
pay and otherwise satisfy encumbrances.

Even on that basis it is obvious that the property was
sold for an amount disproportionate to its value and
that a sum exceeding the 10 percent requirement of
the statute, exclusive of the expenses of a new sale,
might be obtained. )

It is argued that under no circumstances can the
estate be the beneficiary of a new sale. It is obvious
that under the terms of the sale fixed by the court and
the bids made, as appearing in the transcript, that the
estate and its creditors would be substantial beneficiaries
of the sale of this property, either at the bid which the
court confirmed, or at the bid made by the realty com-
pany. It is likewise obvious that, under the party-
made terms of sale, that the county might well be a
substantial beneficiary of a new sale.

It is also obvious that the parties here were in good
faith bidding under a complete misapprehension of the
terms of the sale and the obligations as to encumbrances
that their bids entailed. No one appears to have ad-
vised them otherwise, The statute requires that sales
of this character be “legally made and fairly conducted”
and that if the proceedings are ‘“unfair” the court “shall
vacate such sale and direct another to be had, of which
notice shall be given; and the sale shall be in all respects
as if no previous sale had taken place.”

We think this sale as conducted and the proceedings
subsequent to it manifestly come within the broad terms
of an unfair sale.

The judgment of the trial court is accordingly reversed
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and the cause remanded with directions to vacate the
sale and direct another sale to be had according to law.
REVERSED AND REMANDED WITH DIRECTIONS.
KokJER, District Judge, concurs in result.

Howarp E. CRANE, APPELLEE, V. CHARLES W. WHITCOMB,
APPELLEE, IMPLEADED WITH MRS. NEVILLE WHITCOMB,

APPELLANT.
70 N. W. 2d 496

Filed June 3, 1955. No. 33761.

1. Trial. A motion for directed verdict or for judgment notwith-
standing the verdict must, for the purpose of decision thereon,
be treated as an admission of the truth of all material and rele-
vant evidence submitted on behalf of the party against whom
the motion is directed. Such party is entitled to have every
controverted fact resolved in his favor, and to have the benefit
of every inference that can reasonably be deduced from the
evidence.

2. Principal and Agent. Generally a principal is not liable for
physical harm caused by the negligent physical conduct of an
agent who is not a servant, during the performance of the
principal’s business, unless the act was done in the manner
directed or authorized by the principal or the result was one
intended or authorized by the principal.

3. Master and Servant. The relation of master and servant does
not render the master liable for the torts of the servant, unless
connected with his duties as such servant or within the scope
of his employment.

4. Negligence. The proprietor of a place of business who holds
it out to the public for entry for his business purposes is subject
to liability to members of the public while upon the premises for
such a purpose for bodily harm caused to them by the aceci-
dental, negligent, or intentionally harimful acts of third persons,
if the proprietor by the exercise of reasonable care could have
discovered that such acts were being done or were about to be
done, and could have protected the members of the public by
controlling the conduct of the third persons or by giving a
warning adequate to enable them to avoid harm.

5. Trial. When the evidence viewed in the light most favorable
to plaintiff fails to establish actionable negligence, it is the duty
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of the trial court to direct a verdict for defendant or render a
judgment notwithstanding the verdict if motions therefor are
timely and appropriately made.

APPEAL from the district court for Douglas County:
ARTHUR C. THOMSEN, JUDGE. Reversed and remanded
with directions.

Kennedy, Holland, DeLacy & Svoboda and Lawrence
J. Tierney, for appellant. :

James J. Fitzgerald and Mathews, Kelley, Fitzgerald
& Delehant, for appellee Crane.

Caniglia & Inserra, for appellee Whitcomb.

Heard before Smvmons, C. J.,, CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLauch, JJ.

CHAPPELL, J.

Plaintiff, Howard E. Crane, known to some as “Bud,”
brought this action against defendants Charles W. Whit-
comb and Mrs. Neville Whitcomb, seeking damages re-
sulting from an assault upon plaintiff by defendant
Charles W. Whitcomb with a loaded revolver, which oc-
curred about 11 p. m., July 4, 1951, in the street outside
of a tavern owned and operated by defendant, Mrs.
Neville Whitcomb. Defendants were husband and wife.
Plaintiff’s amended petition originally sought recovery
from defendant, Mrs. Neville Whitcomb, hereinafter
generally called defendant, upon the theory of respond-
eat superior. Thereto she answered, denying generally
and specifically plaintiff’s allegations with relation to
that theory. The pleas of defendant Charles W. Whit-
comb, hereinafter generally called Whitcomb, are of no
importance here because he took no appeal from a ver-
dict and judgment rendered thereon against him. The
cause proceeded to trial to a jury, and at conclusion of
plaintiff’s evidence, defendant’s motion to direct a ver-
dict or dismiss plaintiff’s action against her for insuf-
ficiency of the evidence was overruled. At conclusion
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of all the evidence the trial court, over appropriate ob-
jections made by defendant, sustained plaintiff’s motion
to amend his amended petition purportedly to conform
to the proof and predicate his cause of action against de-
fendant for alleged negligence by her, proximately caus-
ing plaintiff’s injuries, rather than respondeat superior.
The trial court then overruled defendant’s motions for
mistrial or new trial, or to direct a verdict or dismiss
plaintiff’s action against defendant for want of sufficient
evidence. Defendant then filed an answer preserving
her objection to plaintiff’s permitted amendment, deny-
ing that she was negligent in any manner as alleged
by plaintiff, and alleging that negligence of plaintiff,
more than slight, was the proximate cause of his in-
juries. As to such defendant, the issues were then sub-
mitted to the jury upon plaintiff’s amended theory of
negligence and defendant’s answer thereto, including
plaintiff’s alleged contributory negligence pleaded - by
her.

With regard to defendant Whitcomb, the court di-
rected a verdict for plaintiff and submitted to the jury
only the issue of the amount of damages. The verdict
of the jury assessed “plaintiff’s damages at $10000.00 of
which amount both defendant’s are jointly liable for-
$7000.00 and for the remainder of $3000.00 the defendant
Charles W. Whitcomb is individually and alone liable,”
and judgment was accordingly rendered thereon. De-
fendant Whitcomb’s motion for new trial was overruled,
but he did not appeal. Defendant Mrs. Neville Whit-
comb’s motion for judgment notwithstanding the verdict
or in the alternative for new trial, was also overruled,
but she appealed. Insofar as important here, she as-
signed that the trial court erred in failing to direct a
verdict at conclusion of all the evidence and in over-
ruling defendant’s motion for judgment notwithstanding
the verdict. We sustain the assignment. In doing so,
we are not required to discuss whether or not the trial
court erred in permitting plaintiff to amend as aforesaid.
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This is true because, as hereinafter observed, the evi-
dence was insufficient in any event to permit any recov-
ery from defendant, Mrs. Neville Whitcomb.

In Umberger v. Sankey, 151 Neb. 488, 38 N. W. 2d
21, we held: “A motion for a directed verdict or for
judgment notwithstanding the verdict must, for the
purpose of decision thereon, be treated as an admission
of the truth of all material and relevant evidence sub-
mitted on behalf of the party against whom the motion
is directed. Such party is entitled to have every con-
troverted fact resolved in his favor, and to have the
benefit of every inference that can reasonably be de-
duced from the evidence.”

In plaintiff’s brief it is said: “We make no conten-
tion that Mr. Whitcomb was an ‘employee’; we say that
he was an agent and that he had the right to and did
participate in maintaining good order on the premises.”
In that connection, as said in Restatement, Agency, §
250, p. 559: “Except as stated in § 251, a principal is not
liable for physical harm caused by the negligent physi-
cal conduct of an agent, who is not a servant, during
the performance of the principal’s business, unless the
act was done in the manner directed or authorized by
the principal or the result was one intended or author-
ized by the principal.” In Nebraska Annotations there-
to, § 250, p. 111, it is said: “This section states the Ne-
braska law. Omaha Bridge & Term. Ry. v. Hargadine,
5 Neb. Unof. 418, 98 N. W. 1071.” Section 251, p. 560,
reads in part: “A principal is subject to liability for
physical harm to the person or the tangible things of
another caused by the negligence of an agent who is not
a servant: (a) in the performance of an act which the
principal is under a duty to have performed with care
under the rule stated in § 214; * * *.” Nebraska Annota-
tions thereto, § 251, p. 111, says: “This section states
the Nebraska law so far as the first clause is concerned.
See cases cited in annotation to § 214.” Section 214, p.
471, reads: “A master or other principal who is under
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a duty to provide protection for or to have care used to
protect others or their property and who confides the
performance of such duty to a servant or other agent
is subject to liability to such others for harm. caused
to them by the failure of such agent to perform the
duty.” Nebraska Annotations thereto, § 214, p. 98,
reads: “This section is in accord with the Nebraska law.
Clancy v. Barker, 71 Neb. 83, 98 N. W. 440, 103 N. W. 446,
69 L. R. A. 642, 115 Am. St. Rep. 559, 8 Ann. Cas. 682
* * *” Tp such case, on rehearing at 71 Neb. 91, 103 N.
W. 446, 115 Am. S. R. 559, 69 L. R. A. 642, adhering to
the former judgment, it is held: “The relation of
master and servant does not render the master liable
for the torts of the servant, unless connected with his
duties as such servant or within the scope of his em-
ployment.” .

As held in Davis v. Houghtellin, 33 Neb. 582, 50 N.
W. 765, 14 L. R. A. 737: “A master is liable to third
persons for damages resulting from the negligence of
his servants only when the latter is acting within the
scope of his employment.” In the opinion, quoting from
Morier v. St. Paul, M. & M. Ry. Co., 31 Minn. 351, 17 N.
W. 952, 47 Am. R. 793, with approval, and citing other
authorities, it is said: “‘Beyond the scope of his em-
ployment the servant is as much a stranger to his master
as any third person. The master is only responsible so
long as the servant can be said to be doing the act, in
the doing of which he is guilty of negligence, in the
course of his employment. A master is not responsible
for any act of omission of his servant which is not con-
nected with the business in which he serves him, and
does not happen in the course of his employment. And
in determining whether a particular act is done in the
course of the servant’s employment, it is proper first
to inquire whether the servant was at the time engaged
in serving his master. If the act be done while the serv-
ant is at liberty from the service and pursuing his own
ends exclusively, the master is not responsible. If the
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servant was, at the time when the injury was inflicted,
acting for himself and as his own master, pro tempore,
the master is not liable. If the servant step aside from
his master’s business, for however short a time, to do
an act not connected with such business, the relation of
master and servant is for the time suspended. Such,
variously expressed, is the uniform doctrine laid down
by all authorities.’”

Such Nebraska case is cited with approval in Rich v.
Dugan, 135 Neb. 63, 280 N. W. 225, along with other
authorities from this and other jurisdictions. See, also,
Allertz v. Hankins, 102 Neb. 202, 166 N. W. 608, L. R. A.
1918F 534.

In that connection, we may assume for purpose of
argument only, that defendant Whitcomb was an agent
or servant of defendant, and under the circumstances
in this case there could still, as a matter of law, be no
recovery from defendant Mrs. Neville Whitcomb.

On the other hand, if Whitcomb was not an agent or
servant of defendant but simply a third person or patron
in defendant’s tavern, there could be no recovery from
defendant. In Hughes v. Coniglio, 147 Neb. 829, 25 N.
W. 2d 405, citing authorities, we said: “The modern
general rule, summarized in its simplest terms, is that
the proprietor of a place of business who holds it out
to the public for entry for his business purposes, is
subject to liability to members of the public while upon
the premises for such a purpose for bodily harm caused
to them by the accidental, negligent, or intentionally
harmful acts of third persons, if the proprietor by the
exercise of reasonable care could have discovered that
such acts were being done or were about to be done, and
could have protected the members of the public by con-
trolling the conduct of the third persons or by giving a
warning adequate to enable them to avoid harm.” (Ital-
ics supplied.) See, also, Fimple v. Archer Ballroom Co,,
150 Neb. 681, 35 N. W. 2d 680. In that connection, it was
also held that when the evidence viewed in the light
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most favorable to plaintiff fails to establish actionable
negligence, it is the duty of the trial court to direct a
verdict for defendant or render a judgment notwith-
standing the verdict if motions therefor are timely and
appropriately made.

In the light of such rules, we have examined the rec-
ord. It discloses as follows: Plaintiff was a self-
employed sign painter in Omaha. He was 35 years old,
6 feet tall, and weighed 205 pounds. Whitcomb was 53
years old, 5 feet 8 inches tall, and weighed 140 or 145
pounds. Defendant was not quite 5 feet tall and weighed
135 pounds. In the evening of July 4, 1951, plaintiff,
his wife, and some relatives watched the fireworks at
Fontenelle Park. They got home about 10:30 p. m.
It was hot and plaintiff wanted a glass of beer, so he
got in his truck alone and drove over to Whitcomb’s
Halfway Tavern, located a little over a block and a half
away from his home. He got there about 10:35 or
10:40 p. m., parked his truck in front of the tavern,
went in, walked up to the east end of the bar, ordered
a glass of beer, and was served.

The tavern building, owned entirely by defendant,
is about 50 feet long and 25 feet wide. It faces east and
extends to the west, with a front entrance on the north-
east corner. There is quite a large adjacent back yard
with a lawn west of the building. The bar extends
along the south side of the tavern room. Rest rooms are
located at the west or back end of the room, and near-
by is a stairway going downstairs where defendant
and Whitcomb lived. Two lines of tables, with about
six in each line, were scattered along the tavern room.
Defendant was also the sole owner of the tavern and all
its equipment. The Class “C” license therefor was
in her name and she had operated the tavern entirely
as her own separate business, with her own separate
bank account, since May 1945. She employed three bar-
tenders part time, who took their turns working. The
tavern operated on week days from 7 a. m. to 1 a. m,,
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and on Sundays from 1 p. m. to 1 a. m. Defendant super-
vised it, and visited with and served customers. Whit-
comb owned and operated his own separate automo-
bile brake repair business some distance away, and had
no interest whatever in the tavern business. He was
not an employee of defendant but about every 2 weeks
or a month, defendant, who had her own separate lunch
counter business in the tavern, would season and pre-
pare ribs to be barbecued and Whitcomb would barbe-
cue them for her in a pit out in the yard back of the
tavern. Sometimes when in the tavern Whitcomb would
carry cases of beer for defendant from a back storage
room to the bar, or when they were busy he would
sometimes carry drinks from the bar to customers at
the tables when asked by the bartenders to do so. He
had been seen to serve customers at the bar upon one
or more occasions. When Whitcomb and defendant were
alone he usually locked the front door at closing time
while defendant checked out. Sometimes he carried
the gun up with him at closing time for fear of a stick-
up, but there was no evidence that defendant knew about
it, and it was not closing time when the shooting
occurred.

Whitcomb did none of the foregoing things on July 4,
1951. On that day, he got up about 10 a. m., had break-
fast, mowed the lawn, helped defendant pick cherries in
the back yard, and worked around outside during the
afternoon until evening. He drank one bottle of beer
during the day. He then went back to their living quar-
ters until about 8 p. m. when he came up .to the tavern
in his work clothes. Defendant was not working that
night unless the tavern was crowded.

There had never theretofore, since July 1945, been
any disorder or trouble in the tavern. After 9 p. m.
three people, one of whom was Robert E. Carroll, known
as Bob, were sitting at a table near the middle, about
two tables from the front door. Whitcomb came over
and sat down with them. They were drinking pepper-
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mint schnapps and a glass of beer. Whitcomb was seen
to drink two such drinks during about 30 or 40 minutes.
Whether or not he became intoxicated is in dispute.
Some witnesses said that he was, but a police officer
who came to the tavern right after the shooting about
11 p. m. testified that Whitcomb was not intoxicated.
Another witness verified that. Defendant testified that
Whitcomb had three or four beers that evening, but she
saw no peppermint schnapps.

While sitting at the table Whitcomb got into an argu-
ment with Carroll, and told him “he was not wanted and
to take his money and spend it someplace else,” or “to
get out and stay out.” Plaintiff walked from the back
of the room where he had been watching T. V. as he
usually did there on Wednesday and Friday nights, and
going up to the bar, ordered another glass of beer. He
heard the argument between Carroll and Whitcomb and
saw defendant come up and say something to Whit-
comb, who pushed her in the stomach with the back of
his hand and said “get away from there.” Plaintiff
and Whitcomb had been good friends for a long time,
so plaintiff said to Whitcomb, “Bill, why don’t you be-
have yourself,” or “simmer down,” “Bill, why don’t you
act your age.”” To that Whitcomb replied, “That goes
for you, too, Bud, you don’t have to come around here
either.” Plaintiff then said, “Bill, don’t talk to me like
that.” Thereupon Whitcomb got up and plaintiff grabbed
him, pinned his arms down in a bearhug, and took
him over to set him down in a chair. However, plain-
tiff pulled Whitcomb’s arm too hard, whereupon Whit-
comb broke away and was pushed or thrown into a
chair and slid under the table, spilling beer. Defendant,
who was at the back near the lunch counter, then called
police. In the meantime, Whitcomb got up and, moving
very agilely, went back to the washroom where some-
one said, “Where are you going now?” and he replied,
“I’'m going into the toilet.” He did so but came out
again, saying, “No one is going to throw me down. I'm
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going to get a gun.” Thereupon the party who had so
talked with him started outside and said to plaintiff
and all others in the tavern, “He went to get a gun and
I think everybody should leave to avoid trouble.” All
of them, including plaintiff, then went outside where
plaintiff got in his truck, called to Carroll, “Come on,
Bob, I'll take you home,” and Carroll also got into plain-
tiff’s truck. Plaintiff then saw Whitcomb come up from
the basement and start to drink a beer at the bar, so
plaintiff backed out into the middle of the street or
farther to the north and turned west to leave when
Whitcomb came out the front door and called, “Come
here, Bud.” Plaintiff then drove his truck back into
the curb, put on the brakes, and turned off the motor,
at which time Whitcomb came around to the side of the
truck and plaintiff started to get out. He then saw a
gun come out of Whitcomb’s pocket, and plaintiff lunged
for it, but before he could reach it the gun went off,
striking plaintiff in the stomach. Plaintiff immediately
got hold of the gun, took it away, gave it to another
man standing nearby, and knocked Whitcomb down.
Plaintiff then went back inside the tavern and said to
defendant, “I’'m shot,” whereupon she called an ambu-
lance and again called police. It was then about 11 p. m.
The police came as did an ambulance, whereat plaintiff
was taken to a hospital and Whitcomb was taken to
the police station.

However, no information charging Whitcomb with the
crime of shooting plaintiff with intent to wound or
maim was filed until January 22, 1952, when he pleaded
guilty and was put on probation for 2 years. He had
been discharged therefrom before the trial. The .38
caliber revolver belonged to Whitcomb and was regis-
tered in his name with the police in 1945 or 1946. It
was kept loaded in a dresser drawer in their home. De-
fendant knew that he owned the gun but did not know
whether or not it was loaded, and she never had it at
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the bar and never authorized Whitcomb to be there
with it.

Defendant was up in the tavern nearly all evening
from 8 or 9 p. m., working and visiting with customers.
There is evidence that she was back of the bar when
Whitcomb went downstairs. She did not see him go
to the basement. She took an empty case to the garage
at the back and when she returned the place was empty
and she wondered why. She heard no warning that
people should leave, did not know that Whitcomb had
the gun, and heard no shot. She looked up just as he
went out the door and when she started toward the
door plaintiff came inside the tavern again.

It will be observed from the foregoing that defend-
ant was not guilty of any negligence proximately caus-
ing plaintiff’s injuries, and if she were, plaintiff had
ample warning of danger which enabled him to be in a
place of safety and to have avoided harm had he driven
his truck away from the premises instead of parking
it at the curb again. Further, under the evidence in
this record, defendant owed plaintiff no duty where his
injuries occurred off the premises in the street, when
he voluntarily so returned for his own purposes and
not for any business purpose in or with the tavern.
In so doing, we conclude that he was guilty of negli-
gence more than slight as a matter of law, which barred
any recovery from defendant, Mrs. Neville Whitcomb.

For reasons heretofore stated, we conclude that the
judgment against defendant, Mrs. Neville Whitcomb,
should be and hereby is reversed and the cause is re-
manded with directions to render a judgment for such
defendant, notwithstanding the verdict of the jury, and
absolve her of all liability for any costs in the district
court. All costs in this court are taxed to plaintiff,

REVERSED AND REMANDED WITH DIRECTIONS.
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PauL BEaDs, AL1AS PAUL BEADES, PLAINTIFF IN ERROR, V.
STATE OF NEBRASKA, DEFENDANT IN ERROR.
71 N. W. 2d 86

Filed June 10, 1955. No. 33656.

1. Criminal Law: Trial. A party may not complain of misconduct
of counsel if, with knowledge of such misconduct, he does not
ask for a mistrial, but consents to take the chance of a favor-
able verdict.

Where no objection is made or exceptions
taken to remarks of the trial judge made during the course
of the trial, a complaint with respect thereto cannot be re-
viewed on appeal.

8. Criminal Law: Evidence. A photograph proved to be a true
representation of the person, place, or thing which it purports
to represent is proper evidence of anything of which it is com-
petent and relevant for a witness to give a verbal description.

ERrOR to the district court for Douglas County: JAMES
T. ENGLISH, JUDGE. Affirmed.

Joseph M. Lovely, Adolph Q. Wolf, and Thomas J.
Walsh, for plaintiff in error.

Clarence S. Beck, Attorney General, Clarence A. H.
Meyer, and Homer G. Hamilton, for defendant in error.

Heard before Simmoxs, C. J., CARTER, YEAGER, CHAP-
PELL, WENKE, and BosLauGH, JJ., and KokJER, District
Judge.

CARTER, J.

The plaintiff in error was charged with holding up
Robert O. L. Sutherland with a gun on December 15,
1953, and forcibly taking money from him, which be-
longed to Miller and Holmes, Inc., with the intent to
rob and steal. The jury returned a verdict of guilty,
and a sentence of 12 years in the Nebraska State Pen-
itentiary was imposed. Plaintiff in error, whom we shall
hereafter refer to as the defendant, brings the case to
this court on error.

The evidence of the State shows that Robert Suther-



VoL. 160] JANUARY TERM, 1955 539
Beads v. State

land was employed as a service station attendant at the
M & H Gasoline Station at Fortieth and Dodge Streets
in Omaha, Douglas County, Nebraska, on December
15, 1953. On or about 6 a. m. of that day while he was
alone at the station, two men drove up in a dark colored
automobile. As he walked out of the office and around
the front of the car the man who had been seated on
the right side of the front seat pulled a gun and ordered
him to hand over all the money he had on him, which
he did. He was ordered to open the cash box in the
station and all the cash was taken therefrom by the
two men. In excess of $100 was taken. The two men
then drove away. Sutherland immediately called the
police and in a matter of minutes two detectives were at
the scene of the holdup. He described the two holdup
men to the police. One of the two detectives went to
the police station and returned with the photographs
of seven men. Defendant identified the two men from-
this group. He also identified the two men at the
police station the next morning as the two who held
him up and identified the defendant as the man who
held the gun on him at the time of the robbery. Neither
of the men wore masks. The station was well lighted,
and the defendant was positively identified by Suther-
land. :

As a defense defendant attempted to prove an alibi
‘and mistaken identity. Defendant testified that he had
lived with his mother for some months prior to De-
cember 15, 1953. He testified that at 11 p. m. on the
night of Decembér 14, 1953, he was drinking beer in
the Royal Flush Bar at Sixteenth and California Streets
in Omaha, in the company of Gloria Jenkins, Gladys
Ramsey, Joe Bevins, and George Bevins, the latter being
his alleged accomplice, until about 1 a. m. They left
and went to the Junior Bar for one drink and then pro-
ceeded to the Town House Cafe in East Omaha where
they ate and drank until about 5 a. m. He claims he
was let out at his mother’s apartment about 5:25 a. m,,
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that a roomer answered the bell and let him in the
front door, and that his mother then admitted him
to her apartment. He says he remained there until
shortly before he was picked up by Lieutenant Pike of
the police force about 9:30 a. m. He testified also that
his hair was black, that he had it dyed in August 1953,
and that it had streaks of yellow, red, and orange through
it at the time of his arrest. That his hair had dye
streaks in it is corroborated and not questioned in the
evidence. The purpose of this evidence was to im-
peach the testimony of Sutherland that his hair was
dark. The defendant admitted on direct examination
that he had twice previously been convicted of a felony.

The State on rebuttal produced Lieutenant Pike who
testified that after arresting and interviewing defend-
ant he went to the home of defendant’s mother. He
testified that she told him defendant had not been to
her place since the Saturday before. This evidence
directly contradicted that of the defendant’s mother
who had corroborated his story that he was at her home
during the time of the robbery.

The statements in the evidence of defendant and his
withess Gloria Jenkins who was with him at the Town
House Cafe as to the time he left them were approxima-
tions. The jury could have found from their evidence,
as it evidently did, that there was ample time there-
after for defendant and George Bevins to have driven
to the scene of the holdup. The evidence of defendant
and his mother as to his whereabouts at 6 a. m. was
positively disputed by Sutherland. The evidence of
defendant’s mother was impeached by Lieutenant Pike.
There was sufficient evidence to go to the jury on the
matter of defendant’s guilt or innocence. The defend-
ant assigns as error certain matters which occurred at
the trial which are alleged to have been prejudicial to
the rights of the defendant.

The defendant assigns misconduct on the part of
the prosecuting attorney as a ground for reversal. The
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alleged misconduct consists of two separate acts on the
part of the prosecutor. It is claimed to be misconduct
of counsel when the State offered in evidence a flash-
light and a jumper wire found on the .defendant when
he was arrested. The flashlight was admitted in evi-
dence and objections to the jumper wire were sustained.
The admission of the flashlight in evidence was not
prejudicial to the defendant, although it did not tend
to prove an issue in the case. No objection to the con-
duct of the prosecutor is shown by the record on this
point. The second claim of misconduct is grounded on
an incomplete answer to a question asked of the chief of
police. He was asked if pictures were taken of every
suspect taken to the police station. The answer was in
the negative. This question was then asked: “What
particular ones do you take?” Objection was made and
overruled. The answer was: “We take those of out-
standing criminals and the ones that are most likely to
be . The answer was interrupted by defense coun-
sel, who moved that the answer be stricken. The prose-
cutor consented. The court sustained the objection and
struck the answer. Another counsel for the defendant
then moved for a mistrial because of the incomplete
statement made by the chief of police. The court over-
ruled the motion. Defense counsel then moved “that
not only the answer be stricken out but that the jury
be instructed to disregard it.” The court sustained the
motion and instructed the jury to disregard the incom-
pleted answer of the chief of police. We find nothing
in the recited incident amounting to misconduct of
counsel. No objection was made on that ground. The
trial court did not err in denying a mistrial. The motion
to strike was sustained and the jury was directed by the
trial court to disregard the statement as requested by
defendant’s counsel. The trial court correctly ruled on
the matters presented and properly complied with de-
fendant’s request that the jury be instructed to disre-
gard the statement of the chief of police. The rights of
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the defendant were fully protected by the remedial
action taken by the trial court. Defendant asserts that
the prosecuting - attorney was guilty of misconduct in
his argument of the case to the jury. The record dis-
closes that defendant made an objection at the time.
The objection was overruled. Defendant did not ask
for a mistrial. He accepted the ruling and proceeded to
take his chances with the jury on the outcome.

The rule governing misconduct of counsel is: One
may not complain of misconduct of adverse counsel if,
with knowledge of that misconduct, he does not ask for
a mistrial but consents to take the chances of a favorable
verdict. Sedlacek v. State, 147 Neb. 834, 25 N. W. 2d
533, 169 A. L. R. 868; Millslagle v. State, 138 Neb. 778,
295 N. W. 394.

The defendant assigns as error certain remarks made
by the trial judge during the trial. No objection was
made thereto at the trial. It is the rule that unless
the record discloses an objection or an exception to re-
marks of a trial judge a complaint with regard thereto
cannot be reviewed on appeal. Morrow v. State, 146
Neb. 601, 20 N. W. 2d 602; Hyslop v. State, 159 Neb. 802,
68 N. W. 2d 698.

The defendant assigns as error the admission of a
colored transparency of the defendant into evidence,
which was taken of the defendant after he was taken
into custody. Sutherland testified that the man who
held the gun on him had black hair. Defendant testi-
fied that he had dyed his hair in August and that there
were red streaks in it at the time of his arrest. The
chief of police saw the red streaks in defendant’s hair
and also testified when the transparency was exhibited
to the jury that they could not be seen in the picture.
Many pages of evidence were put in the record con-
cerning the technical processes of colored photography,
evidently for the purpose of showing that it did not
accurately reproduce the color streaks in his hair; this,
even though it had been admitted by the identifying
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witness that the exhibit did not show the streaks. The
picture was admitted for the purpose of showing the
appearance of the defendant when he was taken into
custody. It gave the jury an opportunity to compare
defendant’s appearance with the description given by
Sutherland of the man who robbed him. There was
no error in the admission of the transparency.

We have examined the other assignments of error
made by the defendant and we find them to be without
merit. We find no error prejudicial to the defendant
in the record. The case appears to have been fairly and
impartially tried. The judgment of the district court
is affirmed.

AFFIRMED.

GEORGE OLSEN ET AL., APPELLANTS, V. JRMA GROSSHANS,
SUPERINTENDENT OF ScHooLs oF KrvsaLy COUNTY,

NEBRASKA, APPELLEE.
71 N. W. 2d 90

Filed June 10, 1955. No. 33701

1. Appeal and Error. In an error proceeding in the district court,
that court, and this court on appeal therefrom, must look to
the transcript of the proceedings of the inferior eourt or tri-
bunal filed with the petition in error to ascertain what hap-
pened there. Such proceeding is ordinarily tried on the ap-
propriate and relevant questions of law set out in the petition
in error and appearing in the transeript.

In an error proceeding from an inferior court or tri-
bunal to the district court and on appeal therefrom to this court,
error cannot be predicated on sufficiency or insufficiency of the
evidence as a matter of law to affirm or reverse the findings
and judgment of the court or tribunal from which error was
prosecuted, unless all of the material relevant evidence is prop-
erly presented in a bill of exceptions.

When a question of the sufficiency of the evidence is

involved in an error proceeding, the findings and judgment of

the lower court or tribunal should be affirmed by the district
court and by this court upon appeal therefrom, when all of the
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material and relevant evidence with reference thereto is not

contained in a bill of exceptions and the transcript fails to

disclose any error prejudicial to the party prosecuting the error
proceeding. '

In such case nothing can be added to or taken from

. the record by simple averment in a petition in error, and ex-
trinsic facts presented therein do not form part of the record
in which an order is sought to be reversed. :

5. Courts. The doctrine of presumptions in favor of the regu-
larity of proceedings in courts of general jurisdiction does not
apply to courts or tribunals of inferior or limited jurisdiction
who act in a judicial capacity, but as to such courts or tri-
bunals the facts necessary to confer jurisdiction must affirma-
tively appear upon the face of the record. R

6. Schools and School Districts. When proper petitions are filed
with the several county superintendents of schools requesting
creation of a new district from other districts, or a change of
boundaries of school districts across county lines under the
provisions of section 79-402, R. S. Supp., 1951, it is the duty
of the superintendents to give proper notice of and hold a
multilateral hearing, and at or after such hearing to factually
determine whether or not such districts have lawfully peti-
tioned the same, and such action is judicial in nature.

When the record of the proceedings before such county
superintendents in a proper hearing by them upon petitions
filed under section 79-402, R. S. Supp., 1951, discloses that the
districts involved have severally signed and filed proper peti-
tions requesting creation of a new district from other districts
or a change of boundaries thereof, such superintendents, act-
ing multilaterally and not unilaterally, have jurisdiction and
the mandatory duty to order the changes requested by such
petitions, which order may be reviewed by petition in error,
thereby providing an adequate remedy. Conversely, they have
no jurisdiction and mandatory duty to order the changes
requested.
Section 179-402, R. S. Supp., 1951, which authorizes
creation of a new school district from other districts or a
change in the boundaries thereof, contemplates mutuality of
action by the districts affected, and requires a concurrence of
the respective petitions filed therefor in all material respects
with regard to the changes requested therein, and unless the
petitions of the several districts affected concur in substan-
tially the identical action requested, the county superintendent
or superintendents are without jurisdiction or authority to act
thereon.
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APPEAL from the district court for Kimball County:
Jonn H. Kuns, Jubge. Affirmed.

Torgeson, Halcomb & O’Brien, for appellants.

Beatty, Clarke, Murphy & Morgan, John P. O’Brien,
and J. H. Myers, for appellee.

Heard before SmvmMons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLAUGH, JJ.

CHAPPELL, J.

Plaintiffs, George Olsen and others, as legal voters
of School District No. 17 in Kimball County, appealed
from a judgment of the district court assigning that
such court erred in dismissing their amended petition
in error which sought to reverse orders of defendant,
Irma Grosshans, superintendent of schools of Kimball
County. Such orders denied petitions requesting the
attachment of all of School District No. 17 to School
District No. 9, which includes the village of Potter in
Cheyenne County, under the provisions of section 79-
402, R. S. Supp., 1951, and statutes in pari materia
therewith, which were then applicable and controlling.
We conclude that the 3551gnment should not be sus-
tained.

Section 79-402, R. S. Supp., 1951, prov1des “The
county superintendent shall create a new district from
other districts, or change the boundaries of any district
upon petitions signed by flfty -five per cent of the legal
voters of each district affected. Such officer shall have
the discretionary power to annex any territory, not
organized into districts, to any existing district; Pro-
vided, changes affecting cities or villages shall be made
upon the petition of the school board or the board of
education of the district or districts affected. Before the
county superintendent authorizes any changes as pro-
vided in this section, the county superintendent must
fix a date for hearing and give all interested parties
an opportunity to be heard at such hearing. Territory
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may be annexed to a district from adjoining county
when approved by the county superintendent of the
counties involved. A newly enlarged district shall as-
sume any indebtedness previously incurred by any one
or more districts annexed, unless otherwise specified
in the petitions.” The second sentence thereof is not
involved herein.

Also, section 79-404, R. R. S. 1943, provides: “A list
or lists of all the legal voters in each district or terri-
tory affected, made under the oath of a resident of each
district or territory, shall be given to the county super-
intendent when the petition is presented.”

It is generally the rule that in an error proceeding
in the district -court, that court, and this court upon
appeal therefrom, must look to the transcript of the
proceedings of the inferior court or tribunal filed with
the petition in error to ascertain what happened there.
Such proceeding is ordinarily tried on the appropriate
and relevant questions of law set out in the petition in
error, and appearing in the transcript. Also, in an error
proceeding from an inferior court or tribunal to the
district court, and on appeal therefrom to this court,
error cannot be predicated on sufficiency or insufficiency
of the evidence as a matter of law to affirm or reverse
the finding and judgment of the court or tribunal from
which error was prosecuted, unless all of the material
evidence is properly presented in a bill of exceptions.
Furthermore, when a question of the sufficiency of the
evidence is involved in an error proceeding, the findings
and judgment of the lower court should be affirmed
by the district court and by this court upon appeal there-
from when all of the material and relevant evidence
with reference thereto is not contained in a bill of ex-
ceptions and the transcript fails to disclose any error
prejudicial to the party prosecuting the error proceed-
ing. In re Estate of Vance, 149 Neb. 220, 30 N. W. 24
677. :

Also, in such cases, as conceded by plaintiffs, nothing
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can be added to or taken from the record by simple
averment in a petition in error, and extrinsic facts
pleaded therein do not form part of the record in which
an order is sought to be reversed. In that regard, the
stenographically reported and transcribed record of the
hearing involved herein was certified and allowed by
defendant and attached to the end of the transcript.
It consisted of eight pages of evidence, statements of
counsel, legal voters, and the two county superintendents
involved, given and made at the hearing. However,
such reported and certified record, not supporting
plaintiffs’ contentions in any event, was never offered
in evidence and there is no bill of exceptions before
this court. Therefore, any discussion of its contents
would serve no purpose.

It is generally the rule that the doctrine of presump-
tions in favor of the regularity of proceedings in courts
of general jurisdiction does not apply to courts or tri-
bunals of inferior and limited jurisdiction who act in
a judicial capacity, but as to such courts or tribunals the
facts necessary to confer jurisdiction must fairly appear
from the record. In other words, jurisdictional facts
will not be presumed in order to affirm or reverse the
final orders of such tribunals. Such facts must affirm-
atively appear upon the face of the record. Shambaugh
v. Buffalo County, 133 Neb. 46, 274 N. W. 207. In
Proudfit v. School District, 109 Neb. 173, 190 N. W. 874,
referring to a transcript of the proceedings to change the
boundary lines of school districts located partly in two
different counties, it is said: “All jurisdictional facts
should appear on the face of the record. This being a
direct attack upon the proceedings, all steps necessary
to confer jurisdiction on the superintendent must be
shown to have been taken. Dooley v. Meese, 31 Neb.
424.” 1In Dooley v. Meese, 31 Neb. 424, 48 N. W. 143, it
is said: “In controversies in regard to the boundaries
of school districts, where it is sought to change the same,
it must appear that the preliminary steps were not
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taken only by the presentation of the proper petitions,
but by notice of the time and place of presenting the
same.”

Also, in State ex rel. McLane v. Compton, 28 Neb.
485, 44 N. W. 660, it is said: “A petition for changing
the boundaries of a school district must be in writing,
as it becomes a matter of record and the groundwork
for the exercise of jurisdiction by the superintendent.
* * * Therefore, in order to secure a change in the
boundaries of a district a petition duly signed by the
requisite number of persons must be presented to the
superintendent, and without such petition he has no
authority to act.” See, also, 56 C. J., Schools and School
Districts, § 66, p. 215; 78 C. J. S., Schools and School
Districts, § 37, p. 696. As stated in such latter section
at page 703: “The character and qualifications of the
persons by whom a petition is to be signed, and the
number or proportion of such persons whose signatures
must be attached to the position (petition), ordinarily
are prescribed by the statutes which provide for the pre-
sentation of the petition, and compliance with such re-
quirements is essential to the validity of the petition.”
Also, as said on page 702: “It has been held that, where
the statute requires that the petition be accompanied
by a list of taxpayers or residents of the district, fail-
ure to attach such list renders the petition ineffective.”

In Cacek v. Munson, ante p. 187, 69 N. W. 2d 692, we
concluded that when proper petitions are filed with the
county superintendent of schools requesting creation of
a new district from other districts, or a change of bound-
aries of school districts under the provisions of section
79-402, R. S. Supp., 1951 (now section 79-402, R. S. Supp.,
1953, as amended in other particulars not applicable
here), it is his duty to give proper notice of and hold
a hearing thereon, and at or after such hearing to
factually determine whether or not 55 percent or more
of the legal voters affected have lawfully petitioned the
same, and such action is judicial in nature. Also, where
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the record of the proceedings before the county super-
intendent of schools in a proper hearing upon petitions
filed under section 79-402, R. S. Supp., 1951, discloses
that 55 percent or more of the legal voters of each school
district affected have signed and filed proper petitions
requesting creation of a new district from other districts
or a change of boundaries thereof, the county superin-
tendent has jurisdiction and the mandatory duty to
order the changes requested by such petitions, which
order may be reviewed by petition in error, thereby
providing an adequate remedy. Conversely, if no proper
petitions are filed or if such proceedings disclose that
less than 55 percent of the legal voters of either or both
districts have signed and filed petitions, then the county
superintendent has no jurisdiction and mandatory duty
to-order the boundary changes requested. State ex rel.
Larson v. Morrison, 155 Neb. 309, 51 N. W. 2d 626.
Section 79-109, R. S. 1943, originally provided: “The
county superintendent shall not refuse to change the
boundary line of any district or to organize a new dis-
trict when he shall be asked to do so by a petition from
each school district affected, signed by two thirds of
all the legal voters in such district. * * * Provided,
changes affecting cities shall be made upon the petition
of the board of education of the district or districts
affected.” In that connection, the proviso of section 79-
402, R. S. Supp., 1951, to wit: “Provided, changes af-
fecting cities or villages shall be made upon the peti-
tion of the school board or the board of education of the
district or districts affected,” was lifted from section
79-109, R. S. 1943, with “villages” included therein.
In that connection, the proviso relates not merely to
the clause which now immediately precedes it, but is
applicable in every such instance where changes in
boundaries of school districts are proposed under sec-
tion 79-402, R. S. Supp., 1951. School District No. 10
of Polk County v. Coleman, 39 Neb. 391, 58 N. W. 146.
The word “provided” bears, as it did in section 79-
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109, R. S. 1943, the meaning of “and” or “but,” within
the rules stated in State ex rel. Higgs v. Summers,
118 Neb. 189, 223 N. W. 957, and a petition must be
properly signed, authorized, and filed by the school
board or board of education and not by the legal voters
of such a district affected. Thus, in determining the
sufficiency of such petition, the county superintendent
must necessarily be satisfied that a majority of the board
properly authorized the signing and filing of the peti-
tion. In that regard, a transcript of so much of the mi-
nutes of the board with relation thereto, duly certified
to be true and correct by the secretary, should be given
to the county superintendent when the petition is pre-
sented, as was done in the case at bar. By analogy,
in such situation the school board and board of education
represent all of the legal voters of such a district and
it will not be necessary to also give the county super-
intendent a sworn list of all the legal voters in the dis-
trict in order to give the county superintendent juris-
diction and authority to act.

It appears that section 79-135, R. S. 1943, relating to
and authorizing the formation of school districts across
county lines, was inadvertently repealed as an incident
to recodification. Such section originally provided that:
“When persons living in two or more counties desire to
form a school district, it shall be the duty of the superin-
tendents of the respective counties to authorize the per-
sons to organize such district * * *.” (Italics supplied.)
To correct such error or omission, the following lan-
guage was inserted by amendment in section 79-402, R.
S. Supp., 1951: “Territory may be annexed to a district
from adjoining county when approved by the county
superintendent of the counties involved.” (Italics sup-
plied.) Thus, legislative permission to cross county
lines was restored and the legislative intent, notwith-
standing a variance from the original language of sec-
tion 79-135, R. S. 1943, was to affirm that there shall be
no doubt of the right of petitioners to cross county lines
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in the formation of districts and in changing boundaries
thereof when petitions therefor are approved by the
county superintendents of the counties involved. The
words “county superintendent” are singular, but the
words “of the counties involved” are plural, meaning
that multilateral judicial action of the county superin-
tendents of all counties involved is required, and that
unilateral action by any one of them is insufficient.

The word “approved” we conclude has the connota-
tion of adjudication and not an exercise of discretion
or a ministerial act. State ex rel. Johnson v. Tilley, 137
Neb. 173, 288 N. W. 521. Thus, if the creation of a new
district from other districts, or the making of boundary
changes thereof across county lines is requested in the
manner provided by section 79-402, R. S. Supp., 1951,
then the scope of action by the county superintendents
of the counties involved is a multilateral mandatory
duty, judicial in nature, as distinguished from discre-
tionary authority. This is true because a statutorily
defined group of persons, “the petitioners,” have an in-
terest in having the act done, or a claim de jure that
the approval shall be given only if the petitions filed
with each county superintendent of the counties in-
volved are judicially found and determined after notice
and hearing to be sufficient by all of such county super-
intendents concurrently acting multilaterally. Converse-
ly, they have no jurisdiction and mandatory duty to
grant the changes requested.

In Report of Attorney General, Nebraska, 1951-1952,
p. 595, will be found a comprehensive legislative history
of the provisions of section 79-402, R. S. Supp., 1951, and
statutes in pari materia therewith, together with ad-
ministrative and judicial construction thereof, since 1869.
Numerous statutes and authorities are cited and dis-
cussed therein, which require no repetition here.

In the light of the foregoing discussion and authorities,
we have examined the transcript presented herein.
Summarized, it discloses as follows: The petition of
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School District No. 17, filed with the county superin-
tendents involved on June 26, 1952, unconditionally re-
quested that it be attached to School District No. 9.
It contained the names of eight purportedly “qualified
school electors and legal voters” of the district. The
signatures of Delton Meyer and Clodio B. Aragon, here-
inafter mentioned, were included. All of the signatures
were verified. However, the petition does not show
upon its face by any allegation or language that the
eight signatures constituted 55 percent or more of the
legal voters of the district. “A LIST (Not signatures)
OF THE LEGAL VOTERS IN SCHOOL DISTRICT NO.
17, KIMBALL COUNTY, NEBRASKA” consisting of 14
names, was presented to the superintendents, but the
attached oath simply swore that such “named persons
are all legal and qualified school electors in School Dis-
trict No. 17, * * * as I verily believe,” and did not swear
under oath that it was a “list * * * of all the legal voters”
in the district, as required by section 79-404, R. R. S.
1943. The insufficiency of such petition and oath is ap-
parent upon its face.

The petition of the board of education of School Dis-
trict No. 9 was not filed with the county superintendents
involved until September 17, 1952. Further, such petition
was simply a new conditional proposal and not an ac-
ceptance of the unconditional petition filed by School
District No. 17. Therein, the attachment of School Dis-
trict No. 17 to School District No. 9 was made dependent
upon the acceptance of two conditions, to wit: (1)
That School District No. 17 should be required to con-
tinue its corporate existence and continue its own school
program at its own expense until June 1, 1953; and (2)
that School District No. 9 contemplated the holding of
an election to determine whether or not bonds of indebt-
edness should be issued, which bonds of indebtedness
might be authorized and issued prior to June 1, 1953, in
which event School District No. 17 and its included prop-
erties should be required to have the same relation to
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and bear the same responsibilities and liabilities with
respect to all the indebtedness of School District No. 9
which exists June 1, 1953, as if it existed prior to Sep-
tember 17, 1952, or was incurred after June 1, 1953.

In that regard, section 79-402, R. S. Supp., 1951, does
provide that: “A newly enlarged district shall assume
any indebtedness previously incurred by any one or more
districts annexed, unless otherwise specified in the peti-
tions.” (Italics supplied.) However, the proposed
bonded indebtedness here involved is not an indebted-
ness previously incurred, and the" petition "of School
District No. 17 did not mutually accept or specify that
it would assume its share of such subsequent bonded
indebtedness. It cannot be assumed from the record
before us that the signers of the petition in School Dis-
trict No. 17 did or would have signed the same or did
or would have consented thereto had they known that
the indebtedness for additional school bonds was pro-
posed to be subsequently voted by School District No.
9 arid imposed upon School District No. 17 without the
legal voters thereof having any voice in the matter,
or that annexation was proposed to be delayed for an-
other school year at their expense.

Such question has not been previously raised or ad-
‘judicated in this jurisdiction. However, there are au-
-thorities from other jurisdictions. As we view it, sec-
tion 79-402, R. S. Supp., 1951, which authorizes creation
of a new school district from other districts or a change
in the boundaries of any district, contemplates mutuality
of action by the districts affected and requires a con-
currence of the respective petitions filed therefor in
all material respects with regard to the changes re-
quested therein, and unless the petitions of the separate
districts affected concur in substantially the identical
action requested, the county superintendent or super-
intendents are without jurisdiction or authority to act
thereon. Smith v. State ex rel. Cole, 47 OKkl. 682, 149
P. 884; Hopkins v. Lee, 217 Miss. 624, 64 Se.-2d 759“&
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The insufficiency of the petition of School District No.
9 is apparent upon its face.

In the case at bar, notice was duly given, and a hear-
ing was had on October 29, 1952, at Kimball, before
the county superintendents of Kimball and Cheyenne
counties, acting multilaterally. Thereafter, on Novem-
ber 20, 1952, a written record of the proceedings and
statements of findings by them was signed by such
superintendents. It recited, among other things, that
a legal voter had challenged the right of Delton Meyer
and Clodio B. Aragon to sign the petition of School
District No. 17 as legal voters therein. The county
superintendent of Cheyenne County stated it was her
opinion that in view of the fact that the challenged
signers on the petition of School District No. 17 had
subscribed to the oath of qualifications required by
section 79-428, R. R. S. 1943 (relating to school district
elections), the required 55 percent of the electors of
School District No. 17 had signed the petition and “the
request of the petitions should be granted and she will
sign an order approving the petitions.” However, she
never did sign such an order. A situation comparable
in material respects arose in School District v. Elliott,
90 Neb. 89, 132 N. W. 922, wherein it is said: “Assuming
that the petition was a sufficient compliance with the
law to give the board jurisdiction it is very clear that
the board took no such action as would lay the founda-
tion for review. * * * They found the petition was ‘cor-
rect, and made a ‘request’ that the change in the dis-
trict be made, but took no action making it. * * * There
was no kind of order made from which any appeal or
proceeding in error could be taken. No action is shown
to have been taken by the superintendent, and the
boundary lines of the districts were left as they had be-
fore that time existed.”

On the other hand, the defendant, county superin-
tendent of Kimball County, expressed her belief that
next to the last sentence of section 79-402, R. S. Supp.,



Vor. 160] JANUARY TERM, 1955 555

Olsen v. Grosshans

1951, was not mandatory but discretionary, and fur-
ther stated “that in her opinion said districts should not
be merged and the request of the petitions should be
denied and * * * that she would not approve the peti-
tions and that she would not enter any order providing
for alteration of the existing District 17 of Kimball
County, Nebraska and District 9 of Cheyenne County,
Nebraska.”

In that regard, as stated in 56 C. J., Schools and School
Districts, § 73, p. 238: “The recital, in an order other-
wise valid, of incorrect reasons for making it does not
render it void. The making of an order or passage of a
resolution to create or alter a district, which is ineffec-
tive on account of formal defects therein, does not pre-
vent the board from entering a proper order or passing
a proper resolution at a subsequent time.” See, also,
78 C. J. S., Schools and School Districts, § 44, p. 733,
where it is said: “It has been held that an order may
be amended to speak the truth, and that an order which
is deficient or defective may be amended, completed,
and perfected, even after a suit attacking the order
has been instituted.” The latter situation actually arose
in this case. '

In that connection, on August 7, 1953, after plaintiffs
had filed their original petition in error on November
26, 1952, defendant, county superintendent of Kimball
County, prepared and filed a complete, perfected, and
final order denying the relief requested in the respec-
tive petitions. The county superintendent of Cheyenne
County never signed such order. Thereafter, on August
14, 1953, the trial court sustained defendant’s demurrer
to plaintiffs’ original petition, and gave plaintiffs 30
days to file an amended petition, which they did without
objection on August 24, 1953, praying that the orders of
November 20, 1952, and August 7, 1953, should be
reversed.

In the order of August 7, 1953, it was found and ad-
judged by defendant herein that the petition of School
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District No. 17 was insufficient to give the county super-
intendents jurisdiction for the reasons that no list of all
the legal voters of such district under oath, as required
by section 79-404, R. R. S. 1943, was ever presented to the
county superintendents, and the petition did not allege
and in any event was not signed by 55 percent or more
of the legal voters of School District No. 17, because
Delton Meyer and Clodio B. Aragon were not legal voters
of School District No. 17. It found and adjudged that
the petition of School District No. 17 was unconditional,
but the petition of School District No. 9, filed long after
the petition of School District No. 17, was insufficient
because it was not unconditional but was predicated on
conditions prejudicial to the rights of the legal voters of
School District No. 17 who never accepted the conditional
proposals made in the petition of School District No.
9. She erroneously found and adjudged that School
District No. 9 was required to give the superintendents
a sworn list of the legal voters of such district and that
next to the last sentence of section 79-402, R. S. Supp.,
1951 was discretionary and not mandatory, but such
conclusions did not make the order void.

Defendant’s demurrer to plaintiffs’ amended petition,
and defendant’s motion to dismiss were overruled, and
defendant answered, relying among other defenses upon
the alleged lack of jurisdiction of the county super-
intendents, as disclosed by the transcript, and praying
for dismissal of plaintiffs’ amended petition. After a
hearing, the trial court found that the amended peti-
tion of plaintiffs in error was not well taken and ren-
dered judgment dismissing same at plaintiffs’ cost.

For reasons heretofore stated, we conclude that the
judgment of the trial court should be and hereby is
affirmed. All costs are taxed to plaintiffs.

AFFIRMED.
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MORRIS JESSEN ET AL., APPELLEES, V. MARY BEARD

Brackarp, TRUSTEE, APPELLANT.
71 N. W. 2d 100

Filed June 17, 1955. No. 33566.

1. Public Lands: Landlord and Tenant. A tenant holding over
after the invalidation of a lease of school lands becomes a tenant
at sufferance.

A tenant at sufferance on school lands is the
owner of crops planted on such lands during the continuance of
the tenancy. i

3. Constitutional Law: Statutes. An unconstitutional act is not
a law; it confers no rights; it imposes no duties; it affords no
protection; it creates no office; and it is, in legal contemplation,
as inoperative as though it had never been passed.

In an action wherein relief is sought pursuant

to the terms of a statute which has been declared unconstitu-

tional this court is required to regard the statute as non-
existent and to deny relief whether or not unconstitutionality
of the act has been pleaded as a defense. ’

ApPPEAL from the district court for Garden County:
CLATBOURNE G. PERRY, JUDGE. Reversed and remanded
with directions.

Torgeson, Halcomb & O’Brien, for appellant.
Clarence M. Miller and Robert A. Nelson, for appellees.

Heard before SivMons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ.

YEAGER, J.

In this case an opinion was previously adopted which
appears at 159 Neb. 103, 65 N. W. 2d 345. After re-
hearing and on further consideration it has been con-
cluded that the determination therein is incorrect.. The
opinion is therefore withdrawn.

The action, as it comes to this court, is by Morris
Jessen and Ilse Jessen, plaintiffs and appellees, against
Mary Beard Blackard, Trustee, defendant and appellant,
to recover damages in the amount of $50,000 for con-
version of a crop of wheat grown and harvested by de-
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fendant on described school lands of which the defend-
ant had been lessee and of which the plaintiffs were at
the time lessees. In the action the defendant filed a
cross-petition in which she claimed a right of recovery
of money against the plaintiffs on account of their fail-
ure to pay the appraised value of improvements on the
land which belonged to the defendant. Issues were
joined on the petition and cross-petition and a trial was
had to the court, a jury having been waived.

At the conclusion of the trial a judgment was ren-
dered in favor of plaintiffs and against the defendant,
including interest, in the amount of $20,253.71, and costs.

A motion for new trial was duly filed and overruled
after which the defendant appealed from the judgment
and the ruling on the motion.

There are numerous assignments of error-as grounds
for reversal but the question which is basic in the de-
termination of this appeal is that of ownership of im-
provements placed on school lands by a lessee which
remain thereon after the lands have been leased by
the Board of Educational Lands and Funds to a later
lessee and which have not been paid for by the later
lessee, and as incidents of this the questions of whether
or not plaintiffs were entitled to the judgment in their
favor, and whether or not the defendant was entitled
to a judgment on her cross-petition.

The pertinent facts upon which the adjudication must
depend are not in substantial dispute. They are as
follows: The defendant had been the owner of a school
land lease on the lands in question which expired on
December 31, 1950. On July 11, 1950, she applied for
a new lease. Pursuant to the application she was
granted a new lease for 12 years with the term begin-
ning January 1, 1951. This lease was ineffective. It
was ineffective for the reason that the statute under
which it was issued was declared unconstitutional by
the decision of this court rendered in State ex rel. Ebke
v. Board of Educational Lands & Funds, 154 Neb. 244,
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47 N. W. 2d 520. On August 27, 1951, the defendant
was notified that her lease was void and that it had been
cancelled. Thereafter, but before a new lease was
issued upon the lands, the defendant summer-fallowed
the land and planted winter wheat thereon. On the
3rd, 10th, and 17th of April 1952, notice was published
that a lease on the land would be sold at public auction
on April 25, 1952. The sale was held and the plaintiffs
made the highest bid. On that date the plaintiffs made
application for lease in accordance with their bid and
paid their bid, a lease fee, and the rental for the year
beginning January 1, 1952, and ending December 31,
1952. In the application which was in writing the
plaintiffs agreed to pay for the improvements as pro-
vided by law. Thereafter on April 28, 1952, a lease was
issued to the plaintiffs for a 12-year period beginning
as of January 1, 1952.

On June 13, 1952, no appraisement having been made
of improvements on the land and no payment having
been made therefor by plaintiffs, the defendant re-
quested that an appraisement be made. In response
thereto the county commissioners did on June 24, 1952,
make an appraisement. The wheat crop was appraised
at $53,750. From this was deducted as costs of harvest-
ing $3,750 leaving a net .appraisement of wheat of
$50,000. The other improvements were valued at $1,526.
From the total net appraisment of $51,526 they deducted
$7,500 for insurance. In this wise the net value of im-
provements was fixed at $44,026. By stipulation evi-
dence was adduced that the wheat which had been
planted on the land was of the value of $7,500 as of Jan-
uary 1, 1952. This was objected to by the defendant
on the ground that it was irrelevant, immaterial, incom-
" petent, and not in proof of any issue in the case.

The plaintiffs not having paid or tendered payment
in accordance with the appraisement, the defendant on
July 11, 1952, proceeded to and did harvest the wheat.
She harvested 14,853 bushels and 20 pounds of No. 2
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wheat which she sold at the market price of $1.89 a
bushel receiving therefor $28,072.80. After deducting
the cost of harvesting she had net $23,682.20.

On July 17, 1952, still without having paid or ten-
dered payment for improvements, plaintiffs demanded
delivery by August 1, 1952, of 25,000 bushels of No. 1
wheat and a bill of sale of all improvements listed in
the appraisement whereupon they offered to pay to de-
fendant $44,026, the appraised value of wheat, plus
$3,750 which the defendant had paid, for harvesting the
wheat crop. Apparently the defendant failed to respond
to this offer. On August 4, 1952, plaintiffs paid to the
county treasurer for the benefit of defendant $1,526,
that being the appraised value of all improvements
except the wheat. There is no information as to whether
or not the defendant accepted this $1,526.

The claim of plaintiffs by their petition is for the
reasonable value of the wheat which was harvested by
the defendant. There is no offer or tender of set-off
against this value of the amount of the appraisement.

The defendant by answer denied the claim of plain-
tiffs. By her answer and cross-petition she asserted sub-
stantially that she was entitled to receive payment pur-
suant to the terms of the appraisement. The response
of plaintiffs to this was a general denial.

It appears that all points necessary to be considered
in the determination of the rights of parties under both
the action and the cross-action inhere in and flow from
the question of whether or not the plaintiffs under the
facts and applicable law may maintain their action for
conversion.

. A premise pertinent in this determination is that after
her lease was invalidated the defendant became a ten-
ant at sufferance. State v. Cooley, 156 Neb. 330, 56 -
N. W. 2d 129; Watkins v. Dodson, 159 Neb. 745, 68 N.
W. 2d 508.

Another premise is that being a tenant at sufferance
on the land in question she was the owner of the crops
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which she had planted thereon. Sornberger v. Berggren,
20 Neb. 399, 30 N. W. 413; Monday v. O’Neil, 44 Neb.
724, 63 N. W. 32, 48 Am. S. R. 760.

The plaintiffs’ cause of action is based on their inter-
pretation of section 72-240.06, R. R. S. 1943. Their sub-
stantial theory is that by virtue of this section when
they obtained their lease they acquired title to wheat
growing on the land and on this basis the action was
instituted.

The defendant’s cross-action is based on her inter-
pretation of this same section. Her substantial theory
is that when the plaintiffs acquired their lease they were
entitled to the crops for which they were obligated to
pay pursuant to appraisal made agreeable to the terms
of section 72-240.06, R. R. S. 1943, and that in the interest
of good husbandry she harvested the wheat and mar-
keted it at the best price obtainable.

At this point it should be observed that neither party
at any point in the proceedings, until the case came to
this court on rehearing, raised the question of the con-
stitutionality of section 72-240.06, R. R. S. 1943. It was
presented on rehearing by the plaintiffs.

Section 72-240.06, R. R. S. 1943, by its terms, defines
improvements on school lands, it provides for appraise-
ment of improvements, it effectually obligates a new
lessee to pay the amount of the appraisement, and also it
_effectually obligates the old lessee to surrender to the
new lessee the improvements and to accept the appraise-
ment as compensation therefor.

In Watkins v. Dodson, supra, this court declared this
section unconstitutional on the ground that its effect
was to permit the taking of private property without
due process of law. That case, like this, was one where
a new tenant on school lands was seeking to recover for
crops which had been harvested by the old tenant.

A recovery was denied and the statutory provision
was declared unconstitutional for the reason that in the
provision for appraisement no opportunity was afforded
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the old lessee to appear and be heard by testimony or
otherwise with regard to the appraisement of the prop-
erty to be taken from him.,

The point here however is not the reason why the
provision was declared unconstitutional but that it was
declared unconstitutional. It having been declared un-
constitutional it is nonexistent.

In Board of Educational Lands & Funds v. Gillett,
158 Neb. 558, 64 N. W. 2d 105, it was said: “An un-
constitutional act is not a law; it confers no rights; it
imposes no duties; it affords no protection; it creates
no office; and it is, in legal contemplation, as inoperative
as though it had never been passed.”

In that case it was also said: “An interpretation
given to a statutory or constitutional provision by the
court of last resort becomes a standard to be applied in
all cases, and is binding upon all departments of govern-
ment, including the Legislature.”

In Propst v. Board of Educational Lands & Funds,
156 Neb. 226, 55 N. W. 2d 653, certiorari denied 346 U.
S. 823, 74 S. Ct. 39, 98 L. Ed. 348, it was said: “The
law of this state has always been that an unconstitu-
tional statute is a nullity, is void from its enactment,
and is incapable of creating any rights or obligations.”
See, also, Finders v. Bodle, 58 Neb. 57, 78 N. W. 480;
Whetstone v. Slonaker, 110 Neb. 343, 193 N. W. 749;
Lennox v. Housing Authority of City of Omaha, 137
Neb. 582, 290 N. W. 451.

Under these authorities it is clear that the court has
a duty of its own to perform. It may not properly grant
relief based upon a statute which is nonexistent or one
which has become nonexistent by reason of judicial
declaration of unconstitutionality by this court whether
the question has been raised by the parties or not. In
the instance of previous declaration of unconstitution-
ality this court will take notice of its own judgment
and opinion.

We hold that this principle is applicable to the case
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at bar since it was not finally disposed of before the
declaration of unconstitutionality of the statutory pro-
vision in question.

Effects of this are that there was no statutory definition
of improvements on school lands; that there was no
provision for appraisement of improvements on school
lands; that there was no requirement that a new lessee
on school lands should take or pay for improvements of
a former lessee on school lands; and that there was no
requirement that the old lessee of school lands should
deliver to a new lessee his improvements on school lands.
~ Further effects are that the wheat and the other mov-

able property in question on this land at the time she

harvested the wheat was the property of the defendant
and she was free to do with it as she chose. She chose
to harvest and keep the wheat and on account thereof
' she has no claim against the plaintiffs. Apparently some
other property was left which was kept by plaintiffs.
She is entitled to the value of this other property from
the plaintiffs. The plaintiffs obtained no rights to the
wheat produced on the land by the defendant, hence
their cause of action is not valid.

The judgment of the district court is reversed and
the cause is remanded with directions to dismiss plain-
tiffs’ petition, and with directions to dismiss defendant’s
cross-petition except as to that portion wherein she
claims a right of recovery for the value of property
other than wheat. If the tendered payment for im-
provements other than wheat has been accepted by the
defendant then that portion of the cross-petition shall
also be dismissed, but if it has not, then there shall be
a new trial to determine whether or not there was such
property taken and if so the value thereof.

REVERSED AND REMANDED WITH DIRECTIONS.
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THOMAS RUSSO ET AL., APPELLANTS, V. FRED E. WILLIAMS
AND Cora B. WoRTH, EXECUTORS OF THE ESTATE OF GEORGE

E. WILLIAMS, DECEASED, ET AL., APPELLEES.
71 N.W. 2d 131

Filed June 17, 1955. No. 33665.

1. Fraud: Election of Remedies. A party who has been induced
to enter into a contract by fraud has, upon its discovery, an
election of remedies. He may either affirm the contract and
sue for damages or rescind it and be reinstated to the position
he was in before it was consummated.

2. Fraud: Rescission. To maintain an action for rescission because
of false representations the party seeking such relief must al-
lege and prove what representations were made; that they were
false and so known to be by the party charged with making
them or else were made without knowledge as a positive state-
ment of known fact; that the party seeking relief believed the
representations to be true; and that he relied and acted upon
them and was injured thereby.

3. Fraud. Fraud is never presumed, but must be established by
the party alleging it by clear and satisfactory evidence.

4. In an action in which relief is sought on account of
fraud, the burden of alleging and proving the existence of all
the elements thereof is upon the party seeking such relief.

5. If a party, without knowing whether his statements

are true or not, makes an assertion as to any material matter
upon which the other party has relied, the party defrauded
will, in a proper case, be entitled to relief.

6. Vendor and Purchaser: Fraud. A purchaser of real estate has
a right to believe and rely upon representations made to him
by his vendor as to the character, quality, and location of the
property, when the facts concerning which the representations
are made are unknown to the vendee.

7. Fraud. To maintain an action for fraudulent representations
it is not only necessary to establish the telling of the untruth,
knowing it to be such or that it was told without knowledge
of the facts, but also to prove that the plaintiff had a right to
rely upon it, did so rely, altered his condition because thereof,
and suffered damages thereby.

8. A person is justified in relying upon a representa-
tion made to him where the representation is a positive state-
ment of fact and where an investigation would be required to
discover the truth.

9. The mere fact that one makes an independent investi-

gation or examination, or consults with others, does not nec-
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10.

11.

12,

13.

14.

15.

16.

essarily show that he relies on his own judgment or on the
information so gained, rather than on the representations of the
other party, nor does it give rise to a presumption of law to
that effect. If, under the circumstances, he is unable to learn
the truth from such examination or investigation or, without
fault on his part, does not learn it and in fact relies on the
representations, he is entitled to relief, all other ingredients of
liability being present.

Fraud: Rescission. Whether the right of one party to a con-
tract to rescind the same arises on account of fraud inducing
the contract or on account of a breach by the other party of a
dependent covenant, such right is barred by failure of the one
party, for an unreasonable time after knowledge of the facts
giving rise to such right, to declare a rescission and disclaim the
benefits of the contract.

Equity. The question whether laches exists in a particular case
depends upon its own peculiar circumstances and is addressed to
the sound discretion of the court, the question of the unreason-
ableness of the delay depending largely upon the nature of the
property in the particular case.

Fraud: Specific Performance. As a general rule, if one party
has been induced to make a contract by reason of any material
misrepresentation on the part of the other party or his agent,
specific performance will be denied, whether the misrepresenta-
tion was willful and intended, or made innocently, or with an
honest belief in its truth. ' '
The specific performance of a contract by a
court of equity is not generally demandable or awarded. as a
matter of absolute legal right but is directed to and governed by
the sound legal discretion of the court, dependent upon the facts
and circumstances of each particular case. It will not be granted
where enforcement would be unjust.

Damages: Rescission. The remedies of rescission and damages
are inconsistent; the former proceeding upon disaffirmance and
the latter upon affirmance of the contract.

Rescission. If the contract is actually rescinded it thereby be-
comes nonexistent.

Election of Remedies. However, an election of remedies is not
made if, in fact, the remedy sought does not exist.

AppEAL from the district court for Buffalo Cbunty:

ELDprIDGE G. REED, JUDGE. Reversed and remanded with
directions. '

Dryden & Jensen and Paine & Paine, for appellants.
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Ward W. Minor, Fitzgerald, Hamer, Brown & Leahy,
and Blackledge & Sidner, for appellees.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosraucH, JJ.

WENKE, J.

Thomas Russo and Elizabeth Russo, husband and wife,
brought this action in the district court for Buffalo
County against Fred E. Williams and Cora B. Worth,
executors of the estate of George E. Williams, deceased.
The purpose of the action is to rescind a contract entered
into by the plaintiffs with these defendants for the pur-
chase of a motel property located in Kearney, Nebraska.
The basis for the action is the claim that Fred E. Wil-
liams, one of the executors, made false and fraudulent
representations about the property in order to induce
plaintiffs to buy it and that plaintiffs, relying thereon,
were induced to do so. The trial court found against the
plaintiffs and dismissed their action but granted de-
fendants specific performance of the contract on the
basis of the escrow agreement entered into pursuant
thereto, as prayed for in their cross-petition. Plaintiffs
filed a motion for new trial and have perfected this ap-
peal from the overruling thereof.

The Fort Kearney National Bank of Kearney, Ne-
braska, was also made a defendant. It is the escrow
agent of the parties for the purpose of carrying out the
provisions of the agreement, which provisions are more
specifically set out later in this opinion. The bank has
no interest in the controversy except to carry out the
orders of the court entered herein. This it has agreed
to do as is evidenced by its answer.

In regard to the matter complained of appellants al-
leged: “* * * the executor of the estate of Geroge
(George) E. Williams, Fred E. Williams, made certain
false and fradulent (fraudulent) representations to these
plaintiffs for the purpose of inducing them to purchase
said real estate, as hereinafter described and amongst
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other things, represented to these plaintiffs with refer-
ence to said premises, as follows: (1) That said prem-
ises were free of termites and were in good condition.
(2) That the plumbing in said premises was in good
serviceable and working conditon. (3) That the furnace
in the main office building was in good serviceable and
workable condition. (4) That the entire premises were
in good serviceable and working condition, and that
said property was a good income property. (5) That
the sewer and septic tank on said premises were in good
working and serviceable condition.”

They then alleged further: “* * * that said premises
were not in fact in good condition; that they were in-
fested with termites; that the sewer was not in good
condition nor the septic tank therein; that the plumbing
was in bad condition and corroded; that the furnace and
stoker in the main office building was not in workable
condition whatsoever; that in fact, said buildings and
all of said premises were in bad condition, and operation
of said cabin camp would necessitate the expenditure
of large sums of money to place it back into condition to
operate again.”

This action, being equitable in character, is triable
here de novo in conformity with section 25-1925, R. R.
S. 1943, which requires this court to: “* * * reach an
independent conclusion as to what finding or findings are
required under the pleadings and all the evidence, with-
out reference to the conclusion reached in the district
court or the fact that there may be some evidence in
support thereof.” See, also, O'Brien v. Fricke, 148 Neb.
369, 27 N. W. 24 403; Rettinger v. Pierpont, 145 Neb.
161, 15 N. W. 2d 393; Krelle v. Bowen, 128 Neb. 418,
259 N. W. 48.

That rule is, however, subject: “* * * to the con-
dition that when the evidence on material questions of
fact is in irreconcilable conflict this court will, in de-
termining the weight of the evidence, consider the fact
that the trial court observed the witnesses and their
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manner of testifying and must have accepted one version
of the facts rather than the opposite.” Rettinger v.
Pierpont, supra. See, also, O'Brien v. Fricke, supra;
Krelle v. Bowen, supra; Chitwood Packing Co. v. Warner,
138 Neb. 800, 295 N. W. 882.

This latter has particular significance here for a care-
ful consideration of the testimony of the appellants
leaves one in doubt as to just how much credence can
be given to parts thereof.

George Edward Williams, also referred to as George
E. Williams, died on November 13, 1951, the owner of
the Midway Auto Court, the property herein involved.
It consists of about 3 acres of land located in the eastern
part of Kearney, Nebraska, on which are located the
following buildings: One combination residence and
office building which is two stories high and has a base-
ment, 20 one-room units referred to as cabins, and a
two-story building used for storage purposes. We shall
hereinafter refer to the combination residence and office
building as the residence-office building. In addition to
the above improvements used for motel purposes it also
has space available and rented for the use of trailers.
The address of the motel is 1620 East Twenty-fifth Street,
Kearney, Nebraska.

George Edward Williams, whom we shall herein refer
to as the deceased, purchased this motel property in the
early part of 1946. Since 1928 he had been a rancher,
living on his ranch located some 40 miles northeast of
- Douglas, Wyoming. He sold this ranch when he bought
the motel property. He moved into the residence-office
building located thereon and continued to live therein
and operate the motel business until his death.

The deceased was, at the time of his death, about 76
years old. He was not married. He left a brother,
Fred E. Williams, and a sister, Cora B. Worth, surviving.
He died testate and in his will, which was allowed by
the county court of Buffalo County and admitted to pro-
bate, nominated his brother and sister as executors.
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They qualified as such and are now, and have been
since December 14, 1951, the duly appointed, qualified,
and acting executors of his estate. We shall herein refer
to them as the executors.

The deceased’s will directed the executors to sell all
real estate and personal property not specifically dis-
posed of therein. The motel property was not specifi-
cally disposed of by the will. Accordingly, in January
1952, the executors started to advertise it for sale. They
put an ad in a Grand Island paper. The appellants saw
this ad and contacted the executors. This was about the
middle of March 1952. As a result of negotiations that
followed they entered into a contract for the purchase
thereof on March 20, 1952. The consideration for the
purchase of the motel property, together with all equip-
ment and furnishings therein, with certain exceptions
not here material, was $47,500 of which $5,000 was paid .
at the time the contract was signed. The balance was
to be paid as follows: $20,000 at such time as the ex-
ecutors furnished an abstract showing merchantable
title with all taxes paid, including those for 1951, same
to be furnished on or before April 15, 1952, with the bal-
ance of $22,500 to be paid in the form of a first mortgage
on the premises. This mortgage was to run for a period
of 3 years and bear interest at 5 percent.

Abstracts to the property were furnished appellants
but their counsel asked that certain requirements in
regard thereto be met, particularly the payment of the
federa] estate tax. It was apparent these requirements
could not be met by April 15, 1952. Possession was im-
portant to appellants as the tourist season was about to
begin. In order to avoid any delay in this regard an
escrow agreement was entered into. It is dated April
15, 1952. Therein the Fort Kearney National Bank of
Kearney was named escrow agent. It agreed to act as
such on April 17, 1952. Thereupon the parties de-
livered certain instruments to the bank and, in regard
thereto, the escrow agreement provides: “* * * which
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documents shall be held by said bank in escrow under
the following instructions, to-wit: A. Abstract of title
is now in the hands of abstractor for the purpose of
making certain entries as requested by the purchasers
in the opinion rendered by Paine & Paine, Attorneys of
Grand Island, Nebraska. B. The Federal Estate Tax for
the estate tax due from the estate of George E. Williams
being probated in the County Court of Buffalo County,
Nebraska, has not been determined, nor paid. C. When
the above title is approved and Federal Estate tax de-
termined and paid to the satisfaction of the purchasers,
the Escrow Agent, upon being so instructed is to turn
over to the purchasers the deed for the real estate and
bill of sale for personal property and equipment, and
to turn over to the sellors the sum of $20,000.00 and note
& mortgage in amount of $22,500 as executors of the
estate of George E. Williams.”

The appellants went into possession on April 22, 1952,
although, at their suggestion, Mr. and Mrs. Fred E.
Williams had opened the motel during the week prior
thereto. They have remained in possession and operated
the motel property ever since. However, on September
8, 1952, appellants signed a notice of rescission which,
immediately thereafter, they caused to be served on
the appellees. Subsequent thereto, on September 29,
1952, they commenced this action.

Although appellants’ counsel has never given his ap-
proval thereof we find the executors have furnished ab-
stracts showing good merchantible title and have fully
met the requirements of appellants’ counsel in regard
thereto, including the payment of federal estate tax.
The federal estate tax was paid on July 2, 1952, and a cer-
tificate was obtained releasing the property from any
estate tax lien on September 15, 1952. Thus the execu-
tors have fully performed the agreement and are en-
titled to the performance thereof unless good cause ex-
ists for denying it.

A party who has been induced to enter into a contract
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by fraud has, upon its discovery, an election of remedies.
He may either affirm the contract and sue for damages
or disaffirm it and be reinstated to the position he was
in before it was consummated. Rayburn v. Norton, 117
Or. 328, 243 P. 560.

As stated in 55 Am. Jur., Vendor and Purchaser, §
593, p. 986: “* * * equity may decree cancellation or
rescission of a contract for fraud or misrepresentation
constituting an inducement to its execution, especially
when the legal remedy is inadequate, or the equitable
relief by way of cancellation is more complete.” See,
also, State ex rel. Sorensen v. State Bank of Omaha, 128
Neb. 705, 260 N. W. 195; 66 C. J., Vendor and Purchaser,
§ 456, p. 813.

To maintain an action for rescission because of false
representations the party seeking such relief must allege
and prove what representations were made; that they
were false and so known to be by the party charged
with making them or else were made without knowledge
as a positive statement of known fact; that the party
seeking relief believed the representations to be true;
and that he relied and acted upon them and was in-
jured thereby.

“‘Fraud is never presumed, but must be established
by the party alleging it by clear and satisfactory
evidence’ Hampton v. Webster, 56 Neb. 628.” Burn-
ham v. Bennison, 126 Neb. 312, 253 N. W. 88. See, also,
Krelle v. Bowen, supra; Davidson v. Crosby, 49 Neb.
60, 68 N. W. 338; Ish v. Finley, 34 Neb. 419, 51 N. W. 1031.

“In an action in which relief is sought on account of
fraud, the burden of alleging and proving the existence
of all the elements thereof is upon the party seeking such
relief.” Leichner v. First Trust Co., 133 Neb. 170, 274
N. W. 475.

However, in Rettinger v. Pierpont, supra, we said:

“ox x % oourts of equity do not restrict themselves by
the same rigid rules as courts of law in the investiga-
tion of fraud and in the evidence and proofs required to
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establish it. * * * the proof must be sufficient to satisfy
the conscience of the chancellor or court that fraud is
really existent, and to do this, it must be sufficient to
overcome the natural presumption, which is always of
considerable force, that men are honest and act from
correct motives.” 19 Am. Jur., sec. 43, p. 66.”

In this regard we said in Trebelhorn v. Bartlett, 154
Neb. 113, 47 N. W. 2d 374: “The general rule that fraud
is not presumed but must be proved by the party al-
leging it does not mean that it cannot be otherwise
proved than by direct and positive evidence. Fraud in
a transaction may be proved by inferences which may
reasonably be drawn from intrinsic evidence respect-
ing the transaction itself, such as inadequacy of consider-
ation, or extrinsic circumstances surrounding the trans-
action.” See, also, Falkner v. Sack Bros., 149 Neb. 121,
30 N. W. 2d 572.

And in Herlan v. Bleck, 148 Neb. 816, 29 N. W. 2d
636, we said: ‘“Direct evidence is not essential to estab-
lish fraud. It may be inferred from circumstances:
but such inference must not be guesswork or conjec-
ture, but the rational and logical deduction from the
circumstances proved.” See, also, Alter v. Bank of
Stockham, 53 Neb. 223, 73 N. W. 667; Thurman v. City
of Omaha, 64 Neb. 490, 90 N. W. 253; 24 Am. Jur., Fraud
and Deceit, § 282, p. 128.

As stated in Glissman v. Orchard, 139 Neb. 344, 297
N. W. 612: ““* * * Evidence simply justifying a sus-
picion is not sufficient. * * *’ Bank of Commerce of
Grand Island v. Schlotfeldt, 40 Neb. 212, 58 N. W. 727.”

Shortly after the deceased moved into and started
operating the motel termites were discovered in some of
the buildings. Sometime between when they were dis-
covered and the spring of 1948 the deceased employed
George H. Quackenbush, a local termite exterminator, to
get rid of them. Quackenbush attempted to do so but
it is apparent he was not completely successful in his
efforts. After Quackenbush attempted to do so the
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deceased became aware of the fact that there were ter-
mites still working in the buildings of the motel, as did
others who worked for him.

On several occasions Fred E. Williams and his wife,
as well as Cora B. Worth, visited the deceased at the
motel and stayed with him in the residence-office build-
ing. We are satisfied none of them ever became aware
of the fact that there were termites in the property nor
do we think any of them became aware of that fact
subsequent to his death and before the sale of the motel
to appellants, although we are satisfied that termites did
exist therein at the time of the sale.

Termites seem to work in places where they are not
easily observed and apparently it takes somewhat of an
expert to discover their presence unless they are dis-
covered by chance or have advanced to the stage of de-
struction where the damage itself makes their presence
known. We do not think such was the situation here
at or before the time of the sale. It would appear that
neither the appellants nor the executors had any knowl-
edge of or ever had any experience with termites. They
would apparently not have recognized them even if they
had seen them. During the course of their negotiations,
which led to the agreement, we find none of the parties
thereto became aware of the presence of termites in the
motel property.

During the course of the parties’ dealings which, on
four different days immediately preceding the contract,
took place at the motel, Fred E. Williams, one of the
executors, told appellants the place was in good or per-
fect condition and ready to be opened and operated.
These statements were made in the presence of the
other executor. We find appellants believed what Fred
E. Williams said in this respect and were induced to
enter into the agreement because thereof.

Thomas Russo, who was 49 years of age at the time
of trial, is a native of New York City. There he worked
in a watch factory as a material control clerk. In 1951
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he came to Nebraska to marry Elizabeth Strasser. They
were married on July 10, 1951. Subsequent to their
marriage they lived in Grand Island, Nebraska, in her
home located at 2007 West Louise Street. He lived
there until they moved to the motel on April 22, 1952,
While living in Grand Island he worked for 3 or 4 weeks
in an ordnance plant doing the work of a laborer. He
had never had any experience operating a motel.

Elizabeth Russo, the other appellant, has a high school
education. She has worked as a theatre cashier, sales-
lady in a department store, operated a beauty parlor,
and for 3 years took care of the desk in a hotel. The
latter was in the Mayfair Hotel in Grand Island, which
was then owned and being operated by her then hus-
band, Harold G. Strasser. While taking care of the
desk and office she hired the help and took care of the
linens. She was not experienced in operating a motel.

The evidence shows both appellants were inexpe-
rienced in dealing with real estate; that they had never
had any experience with termites; and that they had no
knowledge of the damage termites can do.

Fred E. Williams, one of the executors, was 68 years
of age at the time of the trial. He has been a rancher
since 1908 and, at the time of the sale, was operating
a cattle ranch near Medora, North Dakota, and a sheep
ranch near Oakes, North Dakota. Formerly he owned
and lived on a ranch joining that of the deceased some
40 miles northeast of Douglas, Wyoming. He sold this
ranch in 1948 and moved to North Dakota where he is
now living. During his visits with the deceased Fred
never operated the motel nor did he do so after the
death of his brother. He never made a careful check
thereof and only observed it generally as he saw it while
visiting or while showing it to some seven or eight pro-
spective purchasers.

Cora B. Worth, the other executor, lives in Fairbury,
Nebraska. She is 75 years of age and has been a widow
for 40 years. She was present on some of the occasions
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when the representations as to the condition of the
motel were made by her brother Fred.

After the contract was entered into on March 20,
1952, and before appellees moved into the premises on
April 22, 1952, Thomas Russo came to the motel -on
several occasions to do some work, principally painting
the showers. He also had electric wall switches put in
some of the cabins. However, it was not until the lat-
ter part of June 1952, about the 26th or 27th, that he
first became aware of termites. At that time some
stranger came to the place and showed him where they
were in the basement of the residence-office building.
Thereafter, on June 28, 1952, he found some himself
while he was fixing a sill in the residence-office build-
-ing. He showed them to his wife.

It is apparent, from what we have already said, that
executor Fred E. Williams had. no knowledge of the
fact that termites existed in the motel property when
he told appellants that the place was in good or perfect
condition. However, knowledge in this respect is not
essential if the statements made are such that they are
material and relied on by the other party and induced
him to act to his injury.

As early as Phillips v. Jones, 12 Neb. 213, 10 N. W.
708, this court held: “And if a party, without knowing
whether his- statements are true or not, makes an as-
sertion as to any particular matter upon which the other
party has relied, the party defrauded in a proper case
will be entitled-to relief.”

And in Newberg v. Chicago, B. & Q. R. R. Co., 120
Neb. 171, 231 N. W. 766, we said: “This court was
early committed to the doctrine: ‘Whether in an action
for damages for false representations it is necessary
either to aver or prove the scienter, the authorities do
not agree. The better rule, and the one adopted by
this court, is that the intent or good faith of the person
making false statements is not in issue in such a case.’
Johnson v. Gulick, 46 Neb. 817. ‘A purchaser of real
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estate has a right to believe and rely upon representa-
tions made to him by his vendor as to the character,
quality, and location of the property, when the facts
concerning which the representations are made are un-
known to the vendee.’ Hoock v. Bowman, 42 Neb. 80.
See Farley v. Weiss, 76 Neb. 402.” See, also, Kuhlman
v. Shaw, 91 Neb. 469, 136 N. W. 55; Gerner v. Mosher,
58 Neb. 135, 78 N. W. 384, 46 L. R. A. 244; Paul v.
Cameron, 127 Neb. 510, 256 N. W. 11; Falkner v. Sacks
Bros., supra; Linch v. Carlson, 156 Neb. 308, 56 N. W.
2d 101; Moore v. Scott, 47 Neb. 346, 66 N. W. 441,

As stated in Peterson v. Schaberg, 116 Neb. 346, 217
N. W. 586: “An instruction to a jury in an action for
damages for false representation, which states in sub-
stance or in language naturally understood by a jury
to mean that the defendant is not responsible for a
misstatement of fact if he made it in good faith, is
erroneous.”

Were the statements made by the executor as to the
condition of the motel property false statements of ma-
terial facts upon which the buyers could rely or were
they merely expressions of opinion?

It is stated in Beltner v. Carlson, 153 Neb. 797, 46
N. W. 2d 153: “ “To maintain an action for fraudulent
representations, it is not only necessary to establish the
telling of the untruth, knowing it to be such, or that
it was told without knowledge of the facts, but also to
prove that the plaintiff had a right to rely upon it, and
did so rely, and altered his condition because thereof,
and suffered damages thereby.” Dyck v. Snygg, 138 Neb.
121, 292 N. W. 119.”” See, also, Linch v. Carlson, supra.

As stated in 23 Am. Jur., Fraud and Deceit, § 28, p.
784: “It is sometimes difficult to determine whether a
given statement is one of opinion or one of fact, in-
asmuch as the subject matter, the form of the statement,
the surrounding circumstances, and the respective knowl-
edge of the parties all have a bearing upon the question,
and there may be a want of one or more of the con-
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trolling circumstances. There is no certain rule by the
application of which it can be determined when false
representations constitute matters of opinion or mat-
ters of fact, but each case must in a large measure be
adjudged upon its own facts, taking into consideration
the nature of the representation and the meaning of the
language used as applied to the subject matter and as
interpreted by the surrounding circumstances.”

In Musgrove v. Eskilsen, 127 Neb. 730, 256 N. W. 883,
we used language which has particular application here.
Therein we said: “Whether representations as to the
condition of a water plant are actionable, if false, or
amount merely to an expression of opinion depends upon
the facts of each particular case. In the instant case the
statements made were in the nature of positive repre-
sentations of an existing fact, the truth of which de-
fendants were unable to ascertain even by an examina-
tion of the plant, * * *

That such is also true in regard to real estate is
evidenced by the same opinion, although we held therein
that under the circumstances disclosed the buyer had
no right to rely upon a representation made that the
place was in first-class condition. The opinion dis-
closes we arrived at that result because the buyer was
experienced and had full opportunity to inspect the
property and determine whether or not such statement
was true. See, also, McKibbin v. Day, 71 Neb. 280, 98
N. W. 845; Sipola v. Winship, 74 N. H. 240, 66 A. 962;
Phillips v. Jones, supra; Daniels v. Oldenburg, 100 Cal.
App. 2d 724, 224 P. 2d 472; Falkner v. Sacks Bros., supra;
Peterson v. Schaberg, supra; State ex rel. Sorensen v.
State Bank of Omaha, supra.

In Herzog v. Capital Co., 27 Cal. 2d 349, 164 P. 24 8,
it was held, under the circumstances there shown, that
fraudulent representations of corporate vendor’s local
manager that a dwelling house was “in perfect condi-
tion in all respects” were actionable as against conten-
tion that such representations were mere “sales talk.”
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“One of the essential elements of fraud practiced by
means of false representations is that the representation
must be concerning a matter material to the contract.”
Linch v. Carlson, supra. See, also, Beltner v. Carlson,
supra.

The fact that buildings have termites in them is a
matter of serious concern and materially affects their
- value is beyond question. As already set out appel-
lants were inexperienced as to real estate and knew
nothing of termites and their propensities.

“A person is justified in relying upon a representa-
tion made to him where the representation is a positive
statement of fact and where an investigation would be
required to discover the truth.” Trebelhorn v. Bart-
lett, supra. See, also, Falkner v. Sacks Bros., supra;
Linch v. Carlson, supra; Garbark v. Newman, 155 Neb.
188, 51 N. W. 24 315.

We think, under the circumstances here disclosed,
appellants had a right to rely upon the statements made
by the executor Fred E. Williams, and in fact, that they
did rely thereon to their subsequent injury.

It should here be said that his expression of opinion
as to value is not of that character. See, Musgrove v.
Eskilsen, supra; McKibbin v. Day, supra; Realty In-
vestment Co. v. Shafer, 91 Neb. 798, 137 N. W. 873;
Cressler v. Rees, 27 Neb. 515, 43 N. W. 363, 20 Am. S.
R. 691. As said in Cressler v. Rees, supra: “ ‘Where
parties stand on an equal footing, expressions of opinion
as to the value of certain property will not usually be
considered so material that misstatements will con-
stitute fraud. * * *’ (Morgan v. Dinges, 23 Neb. 271, 36
N. W. 544, 8 Am. S. R. 121.)”

On the four trips appellants made to the motel im-
mediately preceding the 20th of March, when the con-
tract was entered into, we find they had the oppor-
tunity to and did fully examine and inspect the motel
property. However, nothing was ever said about ter-
mites on these occasions. Does this fact prevent them
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from now saying they relied on the representation made
as to its condition?

“‘A purchaser of real estate has a right to believe
and rely upon representations made to him by his
vendor as to the character, quality, and location of the
property, when the facts concerning which the repre-
sentations are made are unknown to the vendee.” (Hoock
v. Bowman, 42 Neb. 80, 60 N. W. 389, 47 Am. S. R.
691.)” Realty Investment Co. v. Shafer, supra.

We think such would be true here as to all matters
which could not normally be ascertained by an inex-
perienced person while examining and inspecting the
property. As stated in Musgrove v. Eskilsen, supra:
“Both defendants having inspected the property before
the purchase was made and having then seen evidence of
a leaky roof, we do not think they had a right to rely
on these representations, even if false.”

Also, as stated in Pasko v. Trela, 153 Neb. 759, 46 N.
W. 2d 139, by quoting from 23 Am. Jur., Fraud and
Deceit, § 144, p. 945: “‘The mere fact that one makes
an independent investigation or examination, or con-
sults with others, does not necessarily show that he
relies on his own judgment or on the information so
gained, rather than on the representations of the other
party, nor does it give rise to a presumption of law to
that effect. . If, under the circumstances, he is unable
to learn the truth from such examination or investi-
gation or, without fault on his part, does not learn it
and in fact relies on the representations, he is entitled
to relief, all other ingredients of liability being present.’ ”

If the defects are concealed, such as here, we have
said: “These defects were latent. The fact that the
side walls and ceiling above the second floor room had
not been insulated and that the floor joists and sub-
floor had been burned could only be determined, as
it was subsequently determined, by removing a part of
the permanent structure of the house. A prospective
purchaser is not bound to require a prospective vendor
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to tear down parts of a house in order to determine
whether or not representations as to the structure are
correct.” Welch v. Reeves, 142 Neb. 171, 5 N. W. 2d 275.

In Falkner v. Sacks Bros., supra, where it was con-
tended for the general rule that where ordinary pru-
dence would have prevented the deception, an action
for the fraud perpetrated by such deception will not
lie, we said: “This rule has no application, for the
defects were latent, * * *.”

In Falkner v. Sacks Bros., supra, where the represen-
tation was that the tractor was in A-1 mechanical con-
dition, we said: ‘““The evidence shows that the tractor
proved to be defective in a number of ways which has
previously been outlined, and obviously there were latent
defects which could not be discovered with ordinary
prudence. The evidence fails to disclose that the plain-
tiff could have discovered that the transmission was
defective, the clutch was worn out, or that the universal
joints and drive shaft needed to be replaced, and that the
air line was bad.”

We do not think, because of the nature of termites,
that the inspection and examination made by appel-
lants before entering into the contract now prevents
or estops them from saying they relied on the represen-
tation that the property was in good condition. It is ap-
parent none of the parties observed anything that in any
way made them suspicious. )

We turn then to the other conditions of which appel-
lants complain. Appellants say the furnace in the resi-
dence-office building was defective whereas it was rep-
resented to be in good condition. This building was
being heated by a manually fed hot-air coal-stoker
furnace which we find was in good serviceable condition
at the time of the sale and thereafter, until it was taken
‘out in the early part of June 1952. The fact is a natural
gas line had been extended past this property in the
early spring of 1952. Appellants desired to convert the
coal burning furnace to gas and called the gas company
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for that purpose. They tested the furnace to see if it
was adaptable for conversion but found it was not. In
this regard coal burning and gas burning furnaces are |
not necessarily built alike. When the gas company
would not convert the coal furnace to gas the appellants
had a new gas furnace put in. This was a matter of
choice and not done because the furnace in the building
was in bad condition.

Appellants say the plumbing was not in good condi-
tion. They complain of leaky faucets, stopped-up sinks,
leaky pipes of which some were underground, one broken
toilet, and cracks in the porcelain of several flush boxes.
Some of this they should have observed when they ex-
amined and inspected the premises and of which they
cannot now be heard to complain. The rest are such
as are normal in an older property and of which they
should have been aware. We find this complaint to be
without merit.

Appellants complain of the fact that the sewer and
septic tank were not in good working condition. The
evidence shows that on occasions the sewer backed up
into the washroom and into several of the cabins. Ap-
pellants had a plumber come out on several occasions in
order to have this condition corrected. They also had to
have the septic tank cleaned and the pump used in
connection therewith fixed, as it did not work properly.
We find nothing unusual in this. They are normal to
older properties and such as a buyer should ordinarily
expect might occur.

Appellants complain that'the entire premises were not
in good condition. There is evidence the linens were
full of holes, that parts of the wood in some of the
screens had to be replaced because they were rotten,
and that some sills had to be replaced for the same rea-
son. These are things appellants should have observed
during their examination and about which they are
now estopped to complain. There were also some re-
placements, improvements, and betterments made but
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that was a matter entirely within the discretion of ap-
pellants. They knew, or should have known, they were
not buying a new motel. If they wanted to replace some
old equipment with new it was all right but they cannot
properly complain of their decision in this respect.

Were the appellants guilty of such unreasonable de-
lay, after gaining knowledge of the termites being in the
property, that they are thereby prevented from re-
scinding the contract?

“It is a general and well-established rule that there
can be no rescission of a contract unless the parties can
be placed in statu quo or substantially so.” Perry v.
Meyer, 110 Neb. 347, 193 N. W, 717.

“Whether the right of one party to a contract to re-
scind the same arises on account of fraud inducing the
contract or on account of a breach by the other party
of a dependent covenant, such right is barred by failure
of the one party, for an unreasonable time after knowl-
edge of the facts giving rise to such right, to declare a
rescission and disclaim the benefits of the contract.”
Platner v. Ellingwood, 123 Neb. 719, 243 N. W. 896. See,
also, Sipola v. Winship, supra; Rayburn v. Norton, supra;
Rasmussen v. Hungerford Potato Growers Assn., 111
Neb. 58, 195 N. W. 469.

“If the purchaser has knowledge of the grounds upon
which he is entitled to rescind, an unreasonable delay
upon his part, especially if accompanied by such change
of circumstances as makes it impracticable for him to
place the vendor in statu quo, or by such acts or con-
duct on the part of the purchaser as constitute waiver,
prevents him from exercising his right to rescind. Even
where time is not of the essence of the contract, a pur-
chaser may still lose his right to rescind by delaying
action to a time, which, under the circumstances, is un-
reasonable.” 66 C. J., Vendor and Purchaser, § 476, p.
824.

“The question whether laches exists in a particular
case depends upon its own peculiar circumstances and is
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addressed to the sound discretion of the court, the ques-
tion of the unreasonableness of the delay depending
largely upon the nature of the property in the particular
case.” 66 C. J., Vendor and Purchaser, § 477, p. 825.

The evidence shows termites multiply rapidly and

spread quickly through a building once they gain a foot-
hold therein. After appellants discovered the termites
in the residence-office building in the latter part of
June 1952 they made no effort to eradicate or control
them, although the evidence shows that can be done.
They continued to operate the motel, having changed its
name to Siesta Motel, and bought and put up signs to
that effect. Naturally the longer the termites are left
free to operate the more damage they will do. It was
only after they discovered additional evidence of ter-
mites in several of the cabins in the early part of Septem-
ber 1952 that they took action. This was after the
“tourist season for 1952 was practically over. It is ap-
parent the business had not been as profitable as appel-
lants had anticipated and so, when they found this addi-
tional evidence of termites, they decided it was a good
time to give the motel back to the executors. Mr.
Russo testified that he and his wife were having domestic
trouble about this time so he considered it would be a
good idea to get rid of the motor court.

Under these circumstances we do not think appel-
lants are entitled to rescind. They should have acted
when they first discovered the place had termites and
therefore not as represented. By waiting until Septem-
ber we find they affirmed the contract and that rescission
should be denied. ‘

That brings us to the question, are the executors en-
titled to specific performance of the contract and escrow
agreement as decreed by the trial court?

Appellants contend the executors are limited to $1,000
damages for nonfulfillment of the contract. In this
respect the contract provides: “IT IS MUTUALLY
AGREED that time is an essential element in this con-
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tract, and it is agreed in case either party shall fail to
perform the stipulations of this contract, or any part
thereof, the failing parties shall pay to the other parties
of this contract, the sum of One Thousand Dollars,
($1000.00) as damages for non-fulfillment of the con-
tract.”

The foregoing provision was based on time being an
essential element of the contract. The element of time
was waived by the provisions of the escrow agreement
hereinbefore set forth. The terms of the escrow agree-
ment permitted appellants to go into immediate posses-
sion and with it was waived the provision for damages
based thereon as possession thereunder was not contem-
plated until the provisions thereof had been fulfilled.
The record clearly indicates a purpose to rely on the
provisions of the escrow agreement to secure perform-
ance. See Perry v. Meyer, supra.

“The burden is primarily on the party seeking spe-
cific performance to show his right in equity and good
conscience to the relief sought, * * *.” 81 C. J. S., Specific
Performance, § 140, p. 712.

“As a general rule, if defendant has been induced
to make the contract by reason of any material misrep-
resentation on the part of plaintiff or his agent, spe-
cific performance will be denied, whether the misrepre-
sentation was willful and intended, or made innocently
or with an honest belief in its truth.” 81 C. J. S., Specifie
Performance, § 43, p. 520.

“Under this theory, in the exercise of the discretion
vested in the court in the granting of a decree of specific
performance, a court of equity may, and in a proper
case will, deny specific performance of a contract which
is tainted with fraud, or was induced by misrepresenta-
tions of the complainant, although such fraud or mis-
representations were not such or were not made under
such circumstances as to invalidate the contract, or were
not such as would authorize the cancellation thereof.
The representations need not be fraudulent.” 49 Am.
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Jur., Specific Performance, § 49, p. 64. See, also, 87
A. L. R. 1346.

“The specific performance of a contract by a court
of equity is not generally demandable or awarded as
a matter of absolute legal right but is directed to and
governed by the sound legal discretion of the court, de-
pendent upon the facts and circumstances of each par-
ticular case. It will not be granted where enforcement
would be unjust, and may be denied where the party
seeking it has failed to perform.” O’Brien v. Fricke,
supra.

The executors represented the motel property to be
in good condition when, in fact, it was in a damaged
condition because it contained termites. Under these
circumstances specific performance of the contract would
be unjust and the trial court was in error in granting it.

Appellants are entitled to some form of relief in this
proceeding because of the damaged condition of the
motel for, as we said in Herrin v. Johnson Cashway
Lumber Co., 153 Neb. 693, 46 N. W. 2d 111: “It is the
practice of courts of equity, when they once have obtained
jurisdiction of a case, to administer all the relief which
the nature of the case and the facts demand, and to
bring such relief down to the close of the litigation be-
tween the parties.” See, also, Best & Co., Inc. v. City
of Omaha, 149 Neb. 868, 33 N. W. 2d 150; Lincoln Joint
Stock Land Bank v. Barnes, 143 Neb. 58, 8 N. W. 2d 545.

It is true that the remedies of rescission and dam-
ages are inconsistent; the former proceeding upon dis-
affirmance and the latter upon affirmance of the con-
tract. James v. Hogan, 154 Neb. 306, 47 N. W. 2d 847;
Rasmussen v. Hungerford Potato Growers Assn., supra.

If the contract is actually rescinded it thereby becomes
nonexistent. James v. Hogan, supra.

However, an election of remedies is not made if, in
fact, the remedy sought does not exist. Bratt v. Wishart,
136 Neb. 899, 287 N. W. 769; Live Stock Nat. Bank v.
Marshall, 131 Neb. 185, 267 N. W. 414; Henley v. Live
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Stock Nat. Bank, 127 Neb. 857, 257 N. W, 244; Fuller v.
Fried, on rehearing, 57 N. D. 824, 224 N. W. 668; Heibel v.
United States Air Conditioning Corp., 206 Minn. 288,
288 N. W. 393.

We said in Henley v. Live Stock Nat. Bank, supra:
“The doctrine of election of remedies has no application
where the former action was a futile attempt to assert
an alleged right which plaintiff never possessed, and
in the assertion of which she was defeated.”

And in Bratt v. Wishart, supra, we held: “It has been
held by this court that ‘A futile attempt to assert a non-
existent remedy does not, under the doctrine of election
of remedies, preclude a resort to a legal remedy or
operate as an estoppel to assert it.’ Live Stock Nat.
Bank v. Marshall, 131 Neb. 185, 267 N. W. 414. See
Henley v. Live Stock Nat. Bank, 127 Neb. 857, 2567 N. W.
244; 18 Am. Jur. 146, sec. 24.”

As was said by the Supreme Court of Minnesota in
Heibel v. United States Air Conditioning Corp., supra:
“This decision is the trail’s end for plaintiff’s attempt
to rescind. But we cannot order judgment for defendant
on its counterclaim for unpaid purchase price. That is
because rescission is but one of the buyer’s remedies
for breach of warranty. See 2 Mason Minn. St. 1927,
§ 8443. His unsuccessful attempt to rescind is not such
an election of remedies as to bar any other. Holcomb
& Hoke Mfg. Co. v. Osterberg, 181 Minn, 547, 233 N. W.
302, 72 A. L. R. 722. Such a frustrated attempt to
pursue a wrong remedy is not an election which will bar
one otherwise right. In re Van Norman, 41 Minn. 494,
43 N. W. 334; Ross v. Amiret Farmers Elev. Co., 178
Minn. 93, 226 N. W. 417.”

If the attempted rescission is not successful because the
party seeking to rescind is found to have actually af-
firmed the contract then the contract exists and rights
thereunder may be enforced. See, Herdan v. Hanson,
182 Cal. 538, 189 P. 440; Urdang v. Posner, 220 App.
Div. 609, 222 N. Y. S. 396; Waters v. Woods, 5 Cal.
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App. 2d 483, 42 P. 2d 1072; Reinertson v. Struthers, 201
Iowa 1186, 207 N. W. 247; Bischoff v Hustisford State
Bank, 195 Wis. 312, 218 N. W. 353; Fuller v. Fried, supra;
Heibel v. United States Air Conditioning Corp., supra.

As held in Reinertson v. Struthers, supra: “* * * the
failure to secure relief based upon a rescission, unless
for a failure to establish the fraud, simply leaves the
party who sought it in the attitude of having conclusive-
ly affirmed the contract. But affirmance of the contract
does not waive the fraud, nor bar the right to recover
damages, but bars a subsequent rescission merely.”

And as stated in Fuller v. Fried, supra: ‘“The over-
whelming weight of authority is to the effect that in
these circumstances, that is, where the buyer seeks to
avail himself of the remedy of rescission and such rem-
edy no longer exists, the buyer is not precluded from
invoking the only existing remedies, namely, some rem-
edy based upon the theory of the continued existence of
the contract.”

The cause of action in either event is fraud and the
allegations of fact would be precisely the same in sub-
stance, the only substantial difference between the two
being the form of relief prayed for. See, Friederichsen
v. Renard, 247 U. S. 207, 38 S. Ct. 450, 62 L. Ed. 1075;
Waters v. Woods, supra; Reinertson v. Struthers, supra;
Rasmussen v. Hungerford Potato Growers Assn., supra.

While evidence of the damage caused by the termites
was introduced we do not think it sufficiently relevant
to April 22, 1952, when the appellants actually went
into possession of the property, that we can properly act
in regard thereto. But we do not think this litigation
should end because of that fact.

As stated in Fuller v. Fried, supra: “* * * we are of
the opinion that the ends of justice require that the
plaintiffs be permitted, if they so desire, upon such terms
as may be just, to file an amended complaint asking re-
lief by way of damages for breach of warranty.” See,
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also, Heibel v. United States Air Conditioning Corp.,
supra.

We therefore reverse the judgment of the district
court and remand the cause thereto for further pro-
ceedings in accordance herewith subject, however, to
the following directions: That appellants be given 60
days to amend their action for one in damages; that if
they so elect, then that issue be tried and determined
by the trial court; and that if the value of the motel
property, as of April 22, 1952, be found to have actually
been damaged because of termites being therein, the
amount thereof.

If, within 60 days, the appellants do not elect to
amend their cause to one for damages then the trial court
is directed to order the provision of the escrow agree-
ment to be carried out and to do the same, even though
the appellants have elected to amend, if, after trial,
no damages are found to have been established. If, how-
ever, it is found the property, as of April 22, 1952, was
damaged by the fact that termites existed therein and
the amount thereof determined, then the trial court is
ordered to direct the escrow agent to pay the appel-
lants the amount of such damages and to turn over to
the executors the balance of the purchase price remain-
ing in its possession, including the note and mortgage
which is a part thereof, and to generally carry out the
other provisons of the escrow agreement.

REVERSED AND REMANDED WITH DIRECTIONS.

LoRAYNE R. KASAI, APPELLEE, V. STEVE KASAT, APPELLANT.
71 N. W. 2d 105

Filed June 17, 1955. No, 33729.

1. Divorce. The power to set aside or modify a decree of divorce
under section 42-340, R. R. S. 1948, is not absolute but must
be exercised within a sound legal discretion.

Where a default has been regularly entered in an ac-
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tion for divorce it is largely within the discretion of the trial
court to say whether or not the defendant shall be permitted to
come in afterwards and make his defense and, unless an abuse
of discretion be made to appear, this court will not interfere.

3. Judgments. If the evidence given at the original trial is not
contained in the record under review, the court cannot determine
whether the judgment rendered on such trial was the result of
false testimony.

AppEAL from the district court for Hall County:
ErnEsT G. KROGER, JUDGE. Affirmed.

Grenville P. North and Lloyd W. Kelly, for appellant.
Harold A. Prince, for appellee.

Heard before StmMons, C. J., CARTER, YEAGER, CHAP-
PELL, WENKE, and Bosravcl, JJ., and KokJER, District
Judge.

KokJER, District Judge.

The plaintiff, LoRayne R. Kasai, obtained a divorce
from defendant Steve Kasai by a decree entered on
March 11, 1954. On September 10, 1954, defendant filed
a motion and application praying that the decree be
set aside on the grounds that it had been obtained by
fraud and perjured testimony. After a hearing thereon
the district court entered an order overruling the mo-
tion. We affirm that order.

The second amended petition upon which the case was
tried, in addition to other necessary allegations, described
in detail acts of cruelty on the part of the defendant
toward the plaintiff as grounds for divorce. All of the
property standing in the names of the parties was spe-
cifically described. Plaintiff’'s claim that substantially
all of this property had been inherited from her de-
ceased former husband and that nothing had been added
through defendant’s endeavors or from his resources
was clearly set out. The prayer was for an absolute
divorce, for the return of her former name, and for
an order quieting the title of all of the property de-
scribed in her.
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The defendant, after interposing some preliminary
pleadings, filed an answer which put in issue the ma-
terial allegations of the petition and a cross-petition the
allegations in which were extremely uncomplimentary
to plaintift.

March 11, 1954, was the date set for trial. Defendant
caused subpoenas to be served on six witnesses re-
quiring them to be present for the purpose of giving
testimony in his behalf. He appeared in the courtroom
at the appointed time with his attorney. Plaintiff and
her attorney and witnesses were there ready to pro-
ceed. At this juncture defendant asked if he could talk
to his wife. It was arranged, and the two went alone
into the jury room. In about 10 minutes they returned
into the courtroom. Defendant stated he did not want
to go on with the case. He requested his lawyer to
withdraw. The answer was withdrawn and the cross-
petition was dismissed by defendant. Plaintiff’s lawyer
moved that the cross-petition be expunged from the
record and the motion was sustained. Defendant was
found and adjudged to be in default and the trial pro-
ceeded. The transcript discloses that plaintiff’s testi-
mony was corroborated by various witnesses. A decree
was signed and entered on the day of the trial, finding
that the allegations in plaintiff’s second amended peti-
tion were true and awarding her the relief prayed for.
This included specifically and in detail an award of
the property to her in strict accordance with her claims
as set out in her petition. :

As to the alleged fraud, defendant claimed that plain-
tiff, during their talk in the jury room, promised to pay
him $10,000 within 6 months after the entry of the
divorce decree, to pay the costs of the action and his
attorney’s fee, and that there would be no determina-
tion of the title to the real estate in the decree if he
would withdraw from the case, giving as her reason
that she would like to save her face as far as scandal
was concerned. According to his claim he was to give
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her a quitclaim deed to the property after payment of
the $10,000 to him.

Plaintiff testified that defendant, in the jury room,
said he still loved her, to which she replied that he
did not act like it when he filed his cross-petition for
all people to read “and talk about me and drag me in
the mud.” Also, that he asked to meet and talk with
her over a cup of coffee that afternoon and wanted a
chance to win her back. She stated that she agreed
to meet him for the cup of coffee if her brother-in-law
and sister-in-law were present, and made no promise as
to a reconciliation but told him if he felt he could
“hurdle that barrier” that he had put up between them,
she would not stop him. She said there was no mention
of money during this conversation, and denied that she
had ever promised to pay him anything.

There is no corroboration whatever for defendant’s
story. All later circumstances tend to support the one
told by plaintiff. For example, the decree entered on
the very day of the alleged promise quieted title to all
the property in plaintiff. This was contrary to what
plaintiff had promised if defendant’s story is true, yet he
made no complaint, filed no motion for new trial, and
took no action at all until almost 6 months later. De-
fendant’s statement that plaintifi’s reason for promising
to pay him $10,000 to withdraw was her desire to avoid
a scandal questions itself when it is remembered that
he had already filed in the clerk’s office, open to public
inspection, his cross-petition containing all of the scan-
dalous material that he relied upon and there was no
way she could have been relieved of scandal. On the
afternoon of the trial the parties had coffee together
in the presence of the plaintiff’s brother-in-law and
sister-in-law, which was in accord with plaintiff’s story.
At this meeting no mention was made of any money
due from plaintiff to defendant. Defendant wrote to
plaintiff later and called her over long distance tele-
phone but never asserted any claim for money due
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him. He did ask her to send him $200 or $300 at one
time, and she agreed to buy some tools which were his
for $200. This money was sent by plaintiff’s brother-
in-law. Defendant was in Grand Island some time after
the divorce decree was entered but at no time until
the filing of the motion to set aside the decree did de-
fendant assert any claim that plaintiff owed him $10,000
or any other amount.

The power to set aside or modify a decree of divorce
under section 42-340, R. R. S. 1943, is not absolute but
must be exercised within a sound legal discretion.
Arent v. Arent, 159 Neb. 347, 66 N. W. 2d 813; Pittman
v. Pittman, 148 Neb. 864, 29 N. W. 2d 790.

Where a default has been regularly entered