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Courts: Public Service Commissions. Courts should review or
interfere with administrative and legislative action of the
Nebraska State Railway Commission only so far as it is neces-
sary to keep it within its jurisdiction and protect legal and
constitutional rights.

Judgments: Public Service Commissions. The rules relating to
nunc pro tunc orders are generally applicable to administrative
and quasi-judicial commissions.

Judgments. If a judgment in fact was rendered, if an order
in fact was made, and such judgment or order not recorded, then
the court, at any time afterwards, in a proper proceeding and
upon a proper showing, is invested with the power to render
nunc pro tune such judgment or make such order.

The proper function of a nunc pro tune order is not
for the purpose of correcting some affirmative action of the
court which ought to have been taken, but its true purpose is
to correct the record which has been made, so that it will truly
record the action really had, but which through some inad-
vertence or mistake has not been truly recorded. In other
words, it is an order to make the record speak the truth.

A nunc pro tune judgment must conform to and be no
broader in its terms than the one originally rendered, meaning
the one originally determined and made but not entered.

The order nunc pro tunc may be supported by the
judge’s notes, court files, or other entries of record. It may also
be based upon other evidence, oral or written, which is sufficient
to satisfy the court that the order is required to make the
record reflect the truth.

Public Service Commissions: Appeal and Error. On appeal to
the Supreme Court from an order of the Nebraska State Rail-
way Commission, while acting within its jurisdiction, the ques-
tion for determination is the sufficiency of the evidence to prove
that the order is not unreasonable or arbitrary.

Equity. Laches does not grow out of the mere passage of time.
Equity: Pleading. Where the petition of a plaintiff who has
slumbered long upon his rights shows apparent laches on its
face, the suitor must generally account for and excuse his delay
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by proper allegations in his pleading, and must support such
allegations by proof.

ApPPEAL from the Nebraska State Railway Commission.
Affirmed.

Jack W. Marer, Samuel V. Cooper, and Kaplan &
Zacharia, for appellants.

Viren, Emmert & Hilmes, for appellees.

Heard before Srvmmons, C. J., CARTER, MESSMORE
YEAGER, CHAPPELL, WENKE, and BOSLAUGH JJ.

SiMmons, C. J.

This proceeding challenges the validity of a nunec pro
tunc order of the Nebraska State Railway Commission.
The commission sustained the validity of the order.
The petitioners appeal. We affirm the order -of the -
commission.

. Petitioners are Watson Bros. Transportation Co., Inc.
and Union Transfer Company. Both petitioners are
corporations. For convenience, they will be hereinafter
referred to as the plaintiffs. The holder of the oper-
ating authority involved is the Red Ball Transfer Co.,
originally in single ownership and now a copartner-
ship. For convenience, it will hereinafter be referred
to as the defendant. The Nebraska State Railway Com-
mission will be hereinafter referred to as the commission.

On November 24, 1937, the defendant was issued a
certificate of public convenience and necessity under
the so-called grandfather clause of the Motor Carrier
Act. Laws 1937, c. 142, § 7, p. 531. That certificate
authorized irregular route operatlons “From Omaha, Lin-
coln, Hastings and Grand Island, Nebraska to and from
various points in the State of Nebraska at large.”

The record shows that the defendant at the time of
the issuance of the certificate was owned and operated
by Matthew Leo McKeone, Sr. On June 19, 1945, he
made application for a transfer of his certlflcate to a
partnership consisting of himself and his sons. On June
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22, 1945, the commission granted the application, can-
celled and revoked the original certificate, and granted
a new certificate of public convenience and necessity.
It did not change the authorized irregular route
operations.

On June 12, 1952, the defendant filed its petition
praying for “a nunc pro tunc order clarifying and cor-
recting the irregular route operating authority presently
issued to applicant * * * to read as follows: Irregular
Route Operations: To and from points and places in
the State of Nebraska at large.”

On June 14, 1952, the commission, without giving
notice or public hearing, entered its order amending
the certificate of convenience and necessity so as to
authorize irregular route operations “Between points
and places within the State of Nebraska at large.”

Plaintiffs then on December 18, 1952, filed their peti-
tion praying that the nunc pro tunc order of June 14,
1952, be cancelled and revoked or, in the alternative,
set for a public hearing. They alleged that they were
holding intrastate authorities granted by the commission
and were continuously engaged in transporting com-
modities in Nebraska. These allegations the defendant
admitted by answer.

Plaintiffs alleged that the issuance of the nunc pro
tunc order provided for the enlargement, extension,
and expansion of the authority of defendant; that it
was acted upon without notice and entered without a
hearing; and that they first became aware of the order
on December 11, 1952. Defendant by answer admitted
the application for and issuance of the nunc pro tunc
order and denied otherwise.

Plaintiffs then made a series of allegations which may
be summarized and reduced to the contentions that the
commission was without jurisdiction to enter the nunc
pro tunc order; that the matter was handled ex parte;
that there was no notice and no hearing on the appli-
cation; and that defendant was guilty of laches. De-
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fendant joined issue by a-general denial in effect of these
allegations.

The commission heard the matter on February 23,
1953, at which evidence, mostly documentary, was in-
troduced.

The commission on April 14, 1953, found that the
issues raised by the petition here involved were made
moot by a commission order of December 2, 1952, which
was served upon the plaintiffs and others on January
30, 1953. This order was entered in a proceeding where-
by the acquisition by the defendant of operating rights
and authority of Glen and Irene Swedell were approved,
and a consolidated certificate of convenience and neces-
sity was issued to defendant which authorized irregular
route operations “between points and places within the
State of Nebraska at large.” The order shows that
these plaintiffs appeared as interveners in opposition
in that matter.

The commission found that the petition here involved
should be dismissed, and so ordered.

Plaintiffs then moved for reversal, modification, vaca-
tion, or rehearing of that order, asserting among other
things that the commission had not passed upon the
issues presented by the pleadings and the evidence.

Thereafter, on July 28, 1953, the commission heard
the matter. It found that the order entered nunc pro
tunc was in all respects valid and proper and all notices
required by law were given; that the order of Decem-
ber 2, 1952, was decisive of the issues herein; and denied
the motion. :

The plaintiffs attacking the order here contend that
the order was not a nunc pro tunc order. They con-
tend that it was one enlarging and broadening the au-
thority originally granted; that it was in effect the
granting of a new and different authority and as such
required defendant to meet the conditions provided by
statute; and that it was one which required the giving
of notice and a public hearing as provided by statute.
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The question, then, is: Was this a nunc pro tunc
order or was it one granting a new certificate of
authority?

It is the rule that: “Courts should review or inter-
fere with administrative and legislative action of the
Nebraska State Railway Commission only so far as it is
necessary to keep it within its jurisdiction and protect
legal and constitutional rights.” In re Application of
Meyer, 150 Neb. 455, 3¢ N. W. 2d 904.

The rules relating to nunc pro tunc orders are gen-
erally applicable to administrative and quasi-judicial
commissions. . Frankfort Ky. Nat. Gas Co. v. City of
Frankfort, 276 Ky: 199, 123 S. W. 2d 270. We have so
applied them.

In North Loup River P. P. & I. Dist. v. Loup River
P. P. Dist,, 149 Neb. 823, 32 N. W. 2d 869, we stated
the rules as follows: “‘If a judgment in fact was ren-
dered, if an order in fact was made, and such judgment
or order not recorded, then the court, at any time after-
wards, in a proper proceeding and upon a proper show-
ing, is invested with the power to render nunc pro tunc
such judgment or make such order.””

“ It must be borne in mind that the proper function
of a nunc pro tunc order is not for the purpose of cor-
recting some .affirmative action of the court which ought
to have been taken, but its true purpose is to correct
the record which has been made, so that it will truly
record the action really had, but which through some
inadvertence or mistake has not been truly recorded.
In other words, it is an order to make the record speak
the truth.’” ‘

“We have also held that such a judgment must con-
form to and be no broader in its terms than the judg-
ment actually rendered.”

The last rule just quoted is taken from the body of the
opinion. As stated in the syllabus points, it is: “Such a
judgment must conform to and be no broader in its terms
than the judgment actually entered.”
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The use of the phrases “actually rendered” in the opin-
ion and “actually entered” in the syllabus was an un-
fortunate choice of words. The opinion cites Phelps
v. Wolff, 74 Neb. 44, 103 N. W. 1062. The language there
used states the correct rule: “A nunc pro tunc judg-
ment must conform to and be no broader in its terms
than the one originally rendered,” meaning the one
originally determined and made but not entered.

We have also held: “The order nunc pro tunc may be
supported by the judge’s notes, court files, or other en-
tries of record. It may also be based upon other evi-
dence, oral or written, which is sufficient to satisfy the
court that the order is required to make the record re-
flect the truth.” Fisher v. Minor, ante p. 247, 66 N. W.
2d 557.

We review the order subject to the following estab-
lished rule: “On appeal to the Supreme Court from’
an order of the Nebraska State Railway Commission,
while acting within its jurisdiction, the question for
determination is the sufficiency of the evidence to prove
that the order is not unreasonable or arbitrary.” In re
Application of Moritz, 153 Neb. 206, 43 N. W. 2d 603.

What, then, is the evidence upon which the challenged
order was based? _

Defendant’s application for a certificate under the
grandfather clause is in evidence. As to its irregular
route operations as of April 1, 1936, it is stated that it
. obtained the main volume of its traffic in Omaha, Lin-
coln, Hastings, and Grand Island and that that traffic was
transported to “All points within the state.” Follow-
ing that, in answer to a requirement to “describe opera-
tions clearly and in detail,” applicant answered: “Since
1914, applicant has held himself out for general haul-
ing, * * * from and to all points within the said state of
Nebraska.” The evidence taken at the hearing on the
application under the grandfather clause before the
examiner for the commission is shown. The witness
for defendant was asked to state “briefly what the gen-
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eral nature of the operations intrastate are.” He out-
lined the regular routes, followed by: ‘“And irregular
routes for the entire State of Nebraska.” The witness
then in answer to questions described more in detail the
regular route operations and a “somewhat irregular”
regular route from Lincoln to Beatrice. The witness was
then asked (with reference to irregular route operations)
from where the “main volume of traffic” was obtained.
The answer was Omaha, Lincoln, Hastings, and Grand
Island and that from those points traffic was transported
to and from various points in the state. These answers
obviously relate to the “main volume of traffic.” It
does not appear that the witness was asked as to irregu-
lar route traffic not in the “main volume” class. The
witness was then asked if an exhibit was a fair cross sec-
tion of the irregular route operations. The witness an-
swered “No.” The exhibit shows nine shipments either
from Omaha, to Omaha, or from Hastings. The tran-
script of the hearing then shows “the applicant produced
his files or manifest sheets showing movements of com-
modities generally, * * * by days, during the year 1936
up to April 1, 1936, and to and from various points in
the state of Nebraska at large.”

At the conclusion of the hearing the examiner stated:
“My recommendation will be to the Commission that
a certificate of public convenience and necessity be
granted to your company in operations the same as you
have related under your regular and irregular route
operations.”

The examiner’s report to the commission dated No-
vember 6, 1937, is in the record. It recites findings as
to irregular routes that the defendant obtained its main
volume of traffic from Omaha, Lincoln, Hastings, and
Grand Island; that he transported his main volume of
traffic to and from various points in the state of Ne-
braska at-large; and that “on and since April 1, 1936,
said applicant has operated to and from various points
in the state of Nebraska at large.” He recommended
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an order in accordance with the above findings. The rec-
ord shows a signed approval of this report by Commis-
sioners Bollen and Good.

‘The commission met on November 16, 1937. Its rec-
ords recite that “Examiners’ reports having been ap-
proved by the Commission” it was moved that the “fol-
lowing form M-1 applications be granted as common
carriers, * * *” 1In a list of over 200 applications ap-
pears that of Matthew Leo McKeone, Omaha.

Thereafter, the commission on November 24, 1937,
issued the formal certificate to defendant. This was
over the signature of the chairman and secretary. It
recited a finding that “the report of Examiner having
been approved and concurred in” that applicant was en- -
titled to a certificate and “An appropriate order will be
entered.” The order follows and, as to irregular route
operations, it authorized service “From Omaha, Lincoln,
Hastings and Grand Island, Nebraska to and from vari-
ous points in the State of Nebraska at large.”

The commission, in its findings in the order of April
14, 1953, dismissing the petition of plaintiffs, stated:
“Thereafter on November 24, 1937, the Commission en-
tered its order approving the Report and Recommenda-
tion of the examiner which, according to the practice
then followed, constituted the order of the Commission
and a certificate of even date * * * was issued over the
signature of the Chairman of the Commission.”

Defendant attached to its application for the nunc pro
tunc order the affidavit of Mr. McKeone, Sr. In Harris
v. Jennings, 64 Neb. 80, 89 N. W. 625, 97 Am. S. R. 635,
we accepted affidavits as evidence to sustain a nunc
pro tunc order. In that affidavit, he affirmed that since
“1925 he had always held himself out to and actually
physically conducted operations over irregular routes
to and from all points in the State of Nebraska when
called upon to do so”; that prior to April 1, 1936, “he
conducted operations in the transportation of general
commodities * * * to and from various points all over
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the entire State of Nebraska”; he recited such “extensive
operations to and from various points over the entire
state” during the years 1932 to 1935, inclusive; he af-
firmed that he was a witness before the examiner in
1937 and there produced evidence supporting the find-
ing of the examiner and that since that time he and the
succeeding partnership had continued to transport com-
modities between all points in Nebraska on an irregu-
lar route basis and was presently doing so; and that
only “recently” was the discovery made that the operat-
ing authority as written did not include operations to
and from all points in Nebraska.

Such, then, is the evidence which the commission
had before it when it entered the nunc pro tunc order.
The evidence is sufficient to bring the order within the
rules defining the scope of a nunc pro tunc order. The
evidence is sufficient to show that the order was not un-
reasonable nor arbitrary.

Plaintiffs further contend that defendant slept upon
its rights and remained silent for nearly 15 years, and
is guilty of laches and a right to relief is barred. As-
suming, but not deciding, that laches is a doctrine ap-
plicable within the powers of the commission, we find
no merit in the contention.

The passage of approximately 15 years between the
entry of the two orders here involved is certain. Laches
is an equitable doctrine. Laches does not grow out of
the mere passage of time. Miller v. Miller, 153 Neb.
890, 46 N. W. 2d 618.

Plaintiffs assert that no charge is made that they in
any manner induced or caused the defendant to remain
silent and to sleep upon its rights. That appears to be
correct. Plaintiffs further state that no explanation is
made nor does one appear in either the petition for the
nunc pro tunc order or in the order based thereon re-
vealing why the defendant remained silent for 15 years.
The argument here is based upon the premise of un-
explained silence. The record is to the contrary. The
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petition for the nunc pro tunc order alleged defendant,
while operating under the grandfather certificate and
the certificate to the partnership, did not realize that
the certificates did not cover the transportation of com-
modities between all points and places in the state at
large; that, believing it had that authority, it did operate
between all points in Nebraska on an irregular route
basis; that it had conducted its operations on that basis;
and that only recently it had discovered the certificates
did not properly recite the authority to which it was en-
titled, and hence the petition for a nunc pro tunc order.
These allegations are referred to by the commission in_
its findings in the nunc pro tunc order. Plaintiffs over-
look, likewise, the affidavit of Mr. McKeone, referred to
~ above herein, made in support of that explanation. It
is attached to the petition and was received in evidence
in this proceeding. .

In Baxter v. National Mtg. Loan Co., 128 Neb. 537,
259 N. W. 630, we held: “Where the petition of a plain-
tiff who has slumbered long upon his rights shows ap-
parent laches on its face, the suitor must generally ac-
count for and excuse his delay by proper allegations in
his pleading, and must support such allegations by
proof.”

Defendant here complied with that requirement.

Concluding as we do that the attack upon the nunc
pro tunc order as such is without merit, we do not ex-
plore nor decide the effect of the consolidation order of
December 2, 1952, upon which the commission also re-
lied in holding that the issue presented was moot.

The order of the commission is affirmed.

AFFIRMED.
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STATE OoF NEBRASKA EX REL, O’NEILL F. HAMILTON ET AL.,
APPELLANTS, V. CHARLES A. BOILER, GUARDIAN, ET AL.,
APPELLEES,

67 N. W. 2d 458
Filed December 17, 1954. No. 33554.

1. Habeas Corpus: Infants. Habeas corpus is a proper remedy to
determine a controversy concerning the right of custody of an
infant.

Such proceedings are governed by considera-
tions of expediency and equity, and should not be bound by
technical rules of practice. ]

3. Habeas Corpus: Appeal and Error. The writ of habeas corpus is
not a corrective remedy, and is never allowed as a substitute
for appeal or proceeding in error.

4. Appeal and Error. Where the evidence on material questions
of fact in a case such as the instant case is in irreconcilable
conflict, this court will, in determining the weight of the evi-
dence, consider the fact that the trial court observed the wit-
nesses and their manner of testifying, and must have accepted
one version of the facts rather than the opposite.

5. Parent and Child. A court may not deprive a parent of the
custody of his child unless it be shown that such parent is
unfit to perform the duties imposed by the relation or has for-
feited the right. '

6. Where both natural parents are dead, the custody of
a minor child will be determined solely on the basis of what is
for the best interests of the child.

7. In such a situation the welfare of the child is the

primary consideration to which all other considerations must
yield.

ArpPEAL from the district court for Douglas County:
CarroLL O. STAUFFER, JUDGE. Affirmed.

Burbridge & Burbridge, for appellants.
‘Swarr, May, Royce, Smith & Story, for appellees.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and Bosraucsl, JJ.

WENKE, J.
This is a habeas corpus action brought in the district
court for Douglas County by the paternal and maternal
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grandparents and paternal uncles of Christyne Rae Mec-
Coy, a minor then of the age of about 5% years, against
Charles A. Boiler, her foster father and guardian. The
purpose of the action is to obtain custody of the minor
child for the relators, or one of them, and to take her
from the respondent. The trial court denied the writ
on the ground that the child was not being unlawfully
detained by respondent. Relators thereupon filed a
motion for new trial and have appealed to this court from
the trial court’s overruling thereof.

“Habeas corpus is a proper remedy to determine the
_controversy concerning the rights of custody of infants.”
Hanson v. Hanson, 150 Neb. 337, 34 N. W. 2d 388. See,
also, In re Application of Schwartzkopf, 149 Neb. 460,
31 N. W. 2d 294; Lemke v. Guthmann, 105 Neb. 251,
181 N. W. 132.

“* * * Such proceedings are governed by considerations
of expediency and equity, and should not be bound by
technical rules of practice.” Barnes v. Morash, 156
Neb. 721, 57 N. W. 2d 783. See, also, In re Application
of Reed, 152 Neb. 819, 43 N. W. 2d 161; In re Applica-
tion of Schwartzkopf, supra.

Respondent, in response to the writ issued, filed a
plea in abatement and, on the basis thereof, moved that
the writ be quashed. This plea he renewed in his an-
swer and return. The plea is based on the following
facts: On May 27, 1953, respondent filed a petition in
the county court of Douglas County to be appointed
guardian of Christyne Rae McCoy, a minor. On the
same day he was appointed her guardian by that court.
For the county court’s authority to do so, see section
38-104, R. R. S. 1943. On May 28, 1953, respondent
qualified as guardian of the person and estate of the
minor. Under the circumstances here this gave him
the lawful custody of Christyne. See § 38-108, R. R. S.
1943. Thereafter, on August 24, 1953, the parties who
are relators herein filed a motion in the county court to
vacate and set aside the guardianship. A hearing was
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had on this motion on August 29, 1953. It was overruled.
No appeal has been taken therefrom.

Ruling on this plea and motion was deferred by the
trial court and none was ever made directly thereon
except whatever may be the effect in that regard of the
court’s denial of the writ, which is based on the court’s
finding that the respondent was not unlawfully detain-
ing the child.

We held in In re Application of Schwartzkopf, supra:
“The writ of habeas corpus is not a corrective remedy,
and is never allowed as a substitute for appeal or pro-
ceedings in error.”

Here the parties fully tried the case on its merits and
no objection was made to that procedure by either.
Apparently the court determined it on that basis. In a
comparable situation in State ex rel. Bize v. Young, 121
Neb. 619, 237 N. W. 677, wherein we considered the
appeal on its merits, we said: “Without announcing it
as having the force of a binding rule in this jurisdiction,
it may be said, in the discharge of this high trust and
duty, American courts of excellent standing unques-
tionably adhere to the principle that, ‘So far as the in-
terests and rights of the child itself are concerned the
court is not bound by any previous adjudication.” 10
Standard Ency. of Procedure, 953.” The situation here-
being comparable, we shall follow the same course.

In order to better understand the problem presented
we think it advisable to fill in some background. Jean-
nine, the daughter of O'Neill and Alma Hamilton of
Omaha, Nebraska, was born on August 13, 1929. On
March 22, 1947, she was married to Dr. Raymond McCoy,
a son of George and Selma McCoy of near Tecumseh,
Nebraska. Two children were born to this marriage:
Christyne Rae, a daughter, on February 11, 1948, and
Denise, a daughter, on February 28, 1950. Denise died
on April 16, 1950. Dr. and Mrs. Raymond McCoy went
to Europe in July 1949, he being then in the military
service of his country. On shipboard, while traveling
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to Europe, both became seriously ill, he being stricken
with poliomyelitis. This illness resulted in their early
return to this country, arriving back here on August 28,
1949. The doctor sufficiently recovered to open up an
office for the practice of .medicine at Tecumseh, Ne-
" braska. Shortly after doing so he suddenly died on
July 3, 1951, of a heart attack. Jeannine and her infant
daughter, Christyne, shortly thereafter returned to her
parents’ home in Omaha, where they all lived together
at 5018 Cass Street. This was in September 1951, Dr.
" McCoy had three brothers; namely, Don of Omabha,
Wayne of Tecumseh, and George of Lincoln. These
brothers are all married and have families. All of the
foregoing blood relatives are the relators in this
proceeding.

Respondent, Charles Boiler, was born on November 6,
1927, to Charles and Josephine Boiler. His father was
accidentally drowned in 1938 and thereafter he, his sister,
and their mother had to make their own living. The
mother never remarried. He was graduated from Ab-
raham Lincoln High School in Council Bluffs, Iowa,
in June 1945. He thereafter, on July 3, 1945, volunteered
his services to his country by enlisting in the United
States Marine Corps and served therein until August
21, 1946, when he was honorably discharged. In the fall
of 1947 respondent entered the University of Omaha
under the GI Bill of Rights. He attended the University
during the school years of 1947-1948, 1948-1949, 1949-
1950, and then during the summer session of 1950. Mean-
while, on January 21, 1948, he had enlisted for 4 years in
the United States Marine Corps Reserves. On October
11, 1950, he was called to active duty and sent to Korea.
He there served his country in active front-line duty
for almost 6 months until he was wounded for the
second time. As a result thereof he was released from
active duty on November 2, 1951, although he suffered
no permanent ill effects from the wounds received. He
thereupon immediately obtained employment. On Janu-
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ary 20, 1953, he was honorably discharged from the
. United States Marine Corps Reserves. The record shows
that at all times since his father’s death respondent has
worked at every opportunity to support himself and
obtain an education.

About February 1, 1952, respondent resumed his
studies at the University of Omaha. There he renewed
his acquaintance with Jeannine who was also attending
the University. They had first met in the fall of 1951.
Shortly thereafter they were married. They were mar-
ried on April 25, 1952, in the Trinity Lutheran Church
in Omaha. They first lived at 5018 Cass Street but in
August 1952 moved to a duplex at 3552 North 60th Street
in Omaha which is still the Boiler home. After the
marriage respondent continued his education but Jean-
nine dropped her schooling. Respondent completed his
education the forepart of July 1952, obtaining a degree
of Bachelor of Science in Education. Thereafter, on
July 21, 1952, he obtained employment with the Mutual
Benefit Health and Accident Association of Omaha and
has continued working for the company ever since.

A child was born to this marriage on December 20,
1952. It was a boy whom they named Jeffrey. Jean-
nine suddenly died on May 26, 1953. She apparently
died from a sudden respiratory failure secondary to a
compression of the brain stem. Respondent testified
her death was immediately preceded by a convulsive
attack. It seems that following the death of her baby
Denise on April 16, 1950, Jeannine became subject to
periodic convulsive seizures resulting in fainting spells.
The record shows she first consulted Dr. Lehnhoff, her
personal physician, about this condition in March 1951.
These seizures occurred intermittently during 1951,
seldom in 1952, but more often beginning with the fore-
part of February 1953. After Jeannine died respondent
continued to maintain the home. Mis mother moved in
with him and he hired a housekeeper. This trouble ap-
parently came to a head in the forepart of August 1953
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when respondent would no longer let Christyne go to the
home of the Hamiltons or let them visit her. The rea-
son for this latter action on respondent’s part is herein-
after fully discussed.

The evidence presents two contrasting pictures and
in view thereof the following principle has particular
application: “Where the evidence on material ques-
tions of fact in a case such as the instant case is in ir-
reconcilable conflict, this court will, in determining the
weight of the evidence, consider the fact that the trial
court observed the witnesses and their manner of testi-
fying, and must have accepted one version of the facts
rather than the opposite.” Barnes v. Morash, supra.
See, also, Lichtenberg v. Lichtenberg, 154 Neb. 278, 47
N. W. 2d 575; Lakey v. Gudgel, 158 Neb. 116, 62 N. W.
2d 525.

After their marriage the Boilers lived a normal happy
life such as we usually think of in connection with newly
married couples. This included their attending numer-
ous social functions. Into this family Christyne was ac-
cepted as their own child and she received and returned
the love and affection of both. This love and affection
between the child and respondent has continued since
the mother’s death. In fact it was the wish of the
mother and the desire of respondent that he adopt
Christyne. They consulted an attorney for this purpose.
This would undoubtedly have occurred except for an
unfortunate misunderstanding on their part that such
adoption would stop certain payments the child was re-
ceiving from the government based on her natural fa-
ther’s death. They never learned of this misunderstand-
ing in Jeannine’s lifetime. Consequently this wish and
desire of these parties was never carried out although
in this regard Jeannine requested of respondent a prom-
ise that if anything ever happened to her that he would
raise both children. This he promised her he would do.
After her death respondent filed a petition in the county
court of Douglas County for the purpose of adopting
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Christyne. That action is apparently still pending.
While the normal happy life of this couple was momen-
tarily disrupted in March 1953 when Jeannine consulted
an attorney about a divorce this incident was almost
immediately forgotten by both. In fact at the time of her
death Jeannine had been pregnant for about a month.

After the unfortunate and untimely death of his wife
respondent made satisfactory arrangements for main-
taining his home. The home is an attractive duplex
located in a newly developed area. Itisin a very pleas-
ant neighborhood with wide streets and well-kept lawns.
The home itself is comfortably and attractively furnished.
It is well kept and run with ease and without confusion or
frustration. Christyne has her own room. In the neigh-
borhood there are many children of Christyne’s age with
whom she can and does play. The child appears to be
well kept and is normal and healthy in every respect.
She is well behaved and happy.

During her lifetime the mother enrolled Christyne
in the kindergarten at Brownell Hall and she started
attending on April 6, 1953. It was the mother’s desire
that Christyne should attend Brownell Hall for the first
eight grades of her education. This desire the respondent
is fulfilling and the child is presently attending that
school where she seems to be well adjusted to her sur-
roundings.

The natural father and mother of Christyne were
married in a Lutheran church, she having been bap-
tized and raised in that faith, and they had Christyne
‘baptized therein. The mother had expressed her de-
sire to respondent to have her children raised in that
faith. Since the mother’s death. Christyne has been
and is regularly attending Sunday school conducted by
the Immanuel Lutheran Church located at 60th and
Military Streets, respondent taking her there every Sun-
day. It is also respondent’s intention to have. Jeffrey
baptized and raised in the Lutheran faith, although he,
at the present time, does not belong to any church.
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A court may not deprive a parent of the custody of
his child unless it be shown that such parent is unfit
to perform the duties imposed by the relation or has
forfeited the right. See, Lemke v. Guthmann, supra;
In re Application of Schwartzkopf, supra; In re Guard-
ianship of Herten, 127 Neb. 88, 254 N. W. 698.

We mention this principle here in view of respondent’s
son, Jeffrey, and what is hereinafter said in that
connection.

However, where both natural parents are dead, the
custody of the child will be determined solely on the
basis of what is for the best interests of the child. See,
Gorsuch v. Gorsuch, on rehearing, 143 Neb. 578, 11 N.
W. 2d 456; Lakey v. Gudgel, supra.

In such a situation the welfare of the child is the pri-
mary consideration’ to which all other considerations
must yield. See, In re Guardianship of Herten, supra;
Steward v. Elliott, 113 Neb. 421, 203 N. W. 580; Barnes
v. Morash, supra.

As stated in Steward v. Elliott, supra, quoting from
Schroeder v. State, 41 Neb. 745, 60 N. W. 89: “ ‘In a con-
troversy for the custody of an infant of tender years,
the court will consider the best interests of the child,
and will make such order for its custody as will be for
its welfare, without reference to the wishes of the
parties.’”

Under the situation here the following language from
Kaufmann v. Kaufmann, 140 Neb. 299, 299 N. W. 617, has
application: “The question involves the study of the
proposed home itself, and its entire surroundings, the
temporal welfare of the child, as to food, clothing, disci-
pline, and, if of tender years, careful nursing when re-
quired, and medical attention. Then the court must
consider its spiritual and religious care and upbringing,
and whether it will have loving care, with understand-
ing and affection: * * *.”

In this regard we said in In re Guardianship of Herten,
supra: “In considering the proper custody of minor
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children, the expressed wish of a dying father should
always be given great weight by the court, but it does
not relieve the court from the responsibility of deter-
mining from all the evidence the one question of para-
mount consideration, i.e.,, what is now for the best in-
terests of the child.”

However, while in no sense controlling, a court should,
in arriving at its decision, consider the natural parents’
religious beliefs and their desires in that regard. See
State ex rel. Bize v. Young, supra.

We have also said that unless their best interests ab-
solutely require it be done that children of tender years
should not be separated from each other or from those
to whom they have become attached. See, In re Guard-
ianship of Herten, supra; Kaufmann v. Kaufmann, supra.

Is respondent a fit and proper person to have the
custody of the child? The evidence shows he is a fine
young man of splendid moral character. He would ap-
pear to be a good example of young American manhood.
He has served his country faithfully and well and by his
own industry has prepared himself for his life’s work.
We certainly think he is a fit and proper person for that
purpose.

Would it be for the child’s best interests to remain in
his custody? We have already fully discussed the home
in which she would live, the education she would receive,
and the religious belief in which she is being raised.
We have, also, related the fine relationship and affection
that exists in the home between all the members thereof,
particularly between Christyne, Jeffrey, and respondent.
The record shows that respondent has made fine progress
in his chosen field of work and is fully capable of finan-
cially maintaining his home at the standard it has been
and he will, undoubtedly, raise it far above that level.

Because of what we have hereinbefore set forth, we
have come to the conclusion, all things considered, that
it would be for the best interests of Christyne to leave
her in the custody of respondent, where she has been
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since May 1952, and let her grow up there with Jefirey,
her half brother, to whom she has become very closely
attached. We recognize relators introduced evidence
contrary to the findings we have herein made but we
think our findings reflect the situation as it actually
exists. In arriving at our decision we have not over-
looked nor failed to consider that the relators are all
blood relatives of Christyne and all have good homes
in which Christyne could be raised but she cannot be
raised in more than one home. Christyne should be
permitted to have normal relations with these relatives
by reasonable visitations in their homes, if they so de-
sire, or by their visiting her in respondent’s home. Re-
spondent has expressed his approval of such relations and
his willingness to see that it is fulfilled.

However, in this regard, we wish to make the following
observation: It is apparent the maternal grandmother
has pronounced likes and dislikes of people and in this
regard does not always practice self-restraint. She first
met respondent when he came to her home to court her
daughter. This was in the forepart of February 1952. At
that time she developed a pronounced dislike for him.
She classified him in a very undesirable category and
in no uncertain language advised him thereof. This un-
fortunate statement by her was undoubtedly the begin-
ning of the strained relationship that has continued to
exist between the two. After Jeannine’s death this con-
tinued dislike caused her to try to poison Christyne’s
mind against respondent at every possible opportunity.
This action on her part resulted in respondent denying
her the right to see Christyne or having Christyne visit
in her home. We think the record justifies the action
respondent took. Unless the maternal grandmother can
curb this tendency respondent would be fully justified
in continuing to deny her the privilege of seeing the child.
Only time can answer this question.

Much is said of what the relators testified they in-
tended to do with the property Christyne inherited from
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her father and mother if they, or any one of them, were
given her custody. Her estate is under guardianship
in the county court of Douglas County and subject to
the supervision of that court. It can only be lawfully
expended in such manner and for such purposes as that
court may lawfully authorize. We are not here con-
cerned with that question.

The record is voluminous and we have not endeavored
to set it out in detail. To do so would serve no useful
purpose. We find the custody of Christyne should be
left with respondent and that, in view thereof, the ac-
tion of the trial court denying the writ should be and
is affirmed.

AFFIRMED.

STATE oF NEBRASKA EX REL. NEBRASKA STATE Bar
ASSOCIATION, RELATOR, V. LESTER C. HUNGERFORD,

RESPONDENT.
67 N. W. 2d 468

Filed December 28, 1954. No. 33435.

1. Attorney and Client. When an attorney is shown to have con-
verted funds to his own use which he held as referee in a
partition suit, and refused to account for same for more than
3 years, he is subject to disbarment.

In admitting a lawyer to the bar and granting him a
license to practice law, it is with the understanding that he
will faithfully discharge his duties, uphold and obey the Con-
stitution and laws of the state, observe established standards
and codes of professional ethics, maintain the respect due to
courts of justice, and abstain from all offensive practices which
cast reproach on courts and the profession of law.

A restitution of funds wrongfully converted by a

lawyer, after he is faced with legal accountability, is not an

exoneration of his professional misconduct. '

Original action. Judgment of disbarment.

Clarence S. Beck, Attorney General, and Robert A.
Nelson, for relator.
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Lester C. Hungerford, pro se.

Heard before Smvmons, C. J.,, CARTER, MESSMORE,
YEeAGER, CHAPPELL, WENKE, and BosLAucH, JJ.

CARTER, J. 4

This is an original disciplinary proceeding initiated
by the relator, Nebraska State Bar Association, against
the respondent, Lester C. Hungerford, a lawyer, who
is duly licensed and admitted to the practice of law in
this state.

The formal complaint is in two counts, each asserting
conduct on the part of the respondent alleged to be in
violation of his duties and obligations as a practicing
lawyer. After the filing of the complaint the matter
was referred to Lester A. Danielson, referee, for hearing,
report, and recommendation. A hearing was had and
the report of the referee filed with this court in which
it was determined that the charge contained in Count
1 was not sustained by sufficient evidence. As to Count
2, the referee found that the charge was established
and recommended that disciplinary action be taken
against the respondent. The respondent filed no ex-
ceptions to the report of the referee. The matter is
before this court on the motion of the Attorney Gen-
eral for a final judgment pursuant to Rule 8, Rules of
the Supreme Court, governing disciplinary proceedings,
and for an order disbarring the respondent, Lester C.
Hungerford.

We shall not undertake to review the record relating
to Count 1, on which the referee found the evidence to
be insufficient to sustain the charge, in view of the con-
clusion we have reached as to Count 2.

It is alleged in Count 2 of the complaint that re- -
spondent was appointed referee in a partition proceeding
in the district court for Hooker County, Nebraska, en-
titled Hayward v. Coombes. He furnished bond, quali-
fied as referee, and sold the real estate involved to
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Coombes for $5,320. The sale was confirmed on Au-
gust 5, 1947. Coombes was the owner of a two-thirds
interest in the land, Hayward being the owner of the
other one-third. The total expense connected with the
partition amounted to $426.70. Hayward was therefore
entitled- to $1,631.10 for his one-third interest in the
real estate.

The record discloses that Coombes paid respondent
$466.67 on July 7, 1947; $131.25 on July 10, 1947; and
$1,175.41 on July 24, 1947; a total sum of $1,773.33. This
money was deposited in a joint account in the Bank of
Mullen with respondent and the clerk of the district
court as joint depositors. On July 26,°1947, respondent
transferred the ioint account to the Hungerford Trust
Account in the Bank of Mullen. From July 28, 1947, to
November 13, 1947, respondent drew 43 checks on this
trust account, reducing it from $1,773.33 to $1.24. '

The record shows further that respondent excused
his refusal to distribute the money realized from the
sale of the real estate on the ground that Coombes had
not paid in sufficient funds to pay up the costs. It is
true that after the payments by Coombes in the total
amount of $1,773.33 had been made, $284.46 remained
to be paid by him. This amount was paid by Coombes
on May 20, 1948. Respondent cashed this check and con-
verted it to his own use. It is clear therefore that
Coombes had paid in the full amount owing on the land
involved in the partition suit on May 20, 1948. The
respondent paid $366.05 on the expenses of the parti-
tion suit and converted the remaining $1,690.50 to his
personal use.

The attorney for plaintiff in the partition suit was
Carl G. Humphrey of Mullen, Nebraska. Humphrey
demanded an accounting of the funds on the following
dates: June 28, 1948; July 9, 1948; November 4, 1948;
March 2, 1949; April 15,7 1949; January 23, 1951; Feb-
ruary 27, 1951; and July 2, 1951.
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On September 14, 1951, respondent deposited $1,750
in his trust account and paid up the amounts owing.
Respondent states that he had this money in a bank at
Holdrege, Nebraska, in his mother’s name for reasons
which are immaterial to this proceeding. It is quite evi-
dent that he obtained the money from his mother to pay
up the shortage in his account which had existed for
more than 3 years.

The respondent is engaged in the practice of law at
Hyannis, Nebraska. He was graduated from law school
in 1932 and was admitted to the bar immediately there-
after. He commenced the practice of law at Friend,
Nebraska, where he remained for about 4 years. He
thereafter practiced at Holdrege for a time and then
took a position as a cost accountant for a construction
company in Alaska. In 1945 he commenced the practice
of law in Bozeman, Montana, where he remained for
something over a year. In 1946 he came to Hyannis
where he has since practiced.

“‘In granting a license to practice law it is on the
implied understanding that the party receiving it shall
in all things demean himself in a proper manner, and
abstain from such practices as cannot fail to bring dis-
credit upon himself, the profession, and the courts.’”
State ex rel. Sorensen v. Scoville, 123 Neb. 457, 243 N.
W. 269. '

“The purpose of a disbarment proceeding is not so
much to punish the attorney as it is to determine in the
public interest whether he should be permitted to prac-
tice.” State ex rel. Spillman v. Priest, 123 Neb. 241,
242 N. W. 433.

“An attorney, as an officer of this court, must so con-
duct himself as to assist in maintaining confidence in
the integrity and impartiality of the courts.” State ex
rel. Sorensen v. Goldman, 127 Neb. 340, 255 N. W. 32.

“An attorney owes his first duty to the court. He
assumed his obligations toward it before he ever had a
client. His oath requires him to be absolutely honest
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even though his client’s interests may seem to require
a contrary course. A lawyer cannot serve two masters;
and the one he has undertaken to serve primarily is the
court.

“A duty rests on the courts to maintain the integrity
of the legal profession by disbarring attorneys who in-
dulge in practices designed to bring the courts or the
profession into disrepute, or to perpetrate a fraud on
the courts, or to corrupt and defeat the administration
of justice.” State ex rel. Nebraska State Bar Assn. v.
Niklaus, 149 Neb. 859, 33 N. W. 2d 145.

“Canons of ethics and rules governing professional
conduct among attorneys are recognized and applied
by courts in proper cases.” State ex rel. Hunter v.
Crocker, 132 Neb. 214, 271 N. W. 444.

“Money of the client or collected for the client or
other trust property coming into the possession of the
lawyer should be reported and accounted for promptly,
and should not under any circumstances be commingled
with his own or be used by him.” Canon 11, Canons of
Professional Ethics of American Bar Association. See,
also, Part IV, Article X, Rules of the Supreme Court.

In this case the respondent not only violated his ob-
ligation as an attorney at law by misappropriating and
converting $1,690.50 to his own use, but he violated his
oath and obligation as a referee in so doing. He not
only brought discredit upon the profession of the law
but he brought discredit upon the courts and failed in
a position of trust while acting as an arm of the court
that appointed him. He has been found wanting in in-
tegrity, honesty, and good moral character. He thereby
forfeits his license to practice the profession of law, the
attributes of which require fidelity, trustworthiness,
and good moral character in order for one to be ad-
mitted to practice, and the profession requires the con-
tinuance of those attributes during the time he is so
engaged. :

Relator attempts to excuse his conduct on the ground
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that, although he was lax in his methods, it was nothing
more than mere carelessness, since he had adequate funds
at all times with which to pay the obligation. This as-
sertion is based on the unsupported statement of the
relator that he had adequate funds in a Holdrege bank
in the name.of his mother upon which he was authorized
to draw. While it would appear under the circumstances
of this case that the mother of relator came to his aid
when the time drew near for a legal accounting, he
could not be absolved of guilt even if his statement was
literally true. We know of no rule that one possessed
of funds or property may not be guilty of appropriating
and converting the funds or property of others to his
own use. The respondent did pay off the financial ob-
ligations which devolved upon him in his capacity as
referee on September 14, 1951, more than 3 years after
he should have done so. He placed the money derived
from the sale, except the item of $284.46, in a trust ac-
count. He used this earmarked money for his personal
use. The check for $284.46 was cashed and used by
respondent without it being deposited in a bank. Resti-
tution of funds willfully converted by an attorney is
not an exoneration of his professional misconduct. On
this' question we have said: ‘“We cannot condone re-
spondent’s conduct simply because he attempted to
make restitution after he was faced with the issue of
legal accountability. * * * Mere restitution of funds
wilfully converted by an attorney is not a professional
exoneration.” State ex rel. Nebraska State Bar Assn.
v. Hyde, 138 Neb. 541, 293 N. W. 408.

An order of disbarment is required. Respondent
will accordingly be disbarred from the practice of law
in this state, his license to practice is cancelled, and
his name is ordered stricken from the roll of lawyers.

JUDGMENT OF DISBARMENT.
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JOHNNIE BELL, PLAINTIFF IN ERROR, V. STATE OF NEBRASKA,

DEFENDANT IN ERROR.
67 N. W. 2d 762

Filed December 28, 1954. No. 33522.

1. Trial. To render the failure to give an instruction prejudicially
erroneous, it is not sufficient that correct abstract propositions
of law are therein embodied, but in addition it is requisite that
such propositions be applicable to facts, at least in some de-
gree, inferable from the evidence.

An instruction which submits an issue to the jury
not raised or supported by the evidence is erroneous and should
be refused.
An instruction which, in addition to a correct state-
ment of the law, contains an assumption of the existence of a
material fact upon which there was no evidence offered or re-
ceived, and directs the attention of the jury to, and unduly
emphasizes a part of, the evidence, should be refused.
It is not error for the trial court to refuse to give
requested instructions which have no application or relevancy
to the evidence adduced in the case, which are not supported by
evidence, or which erroneously state the applicable principles
of law, or where, in the light of all the instructions given, their
refusal was not prejudicial to the defendant.

Instructions to a jury must be considered together,
so that they may be properly understood, and, if as a whole
they fairly state the law applicable to the evidence when so
construed, error cannot be predicated on the giving thereof.

G. Appeal and Error: Criminal Law. Section 29-2308, R. R. S.
1943, provides that no judgment shall be set aside, or new trial
granted, or judgment rendered in any criminal case, on the
grounds of misdirection of the jury if the Supreme Court, after
an examination of the entire cause, shall consider that mno
substantial miscarriage of justice has actually occurred.

7. Trial: Appeal and Error. Misdirection of a jury not causing
a substantial miscarriage of justice does not require that a
judgment shall be set aside.

8. Appeal and Error: Criminal Law. Section 29-2308, R. R. S.
1943, which authorizes the Supreme Court to reduce a sentence
when in its opinion the sentence is excessive, was not intended
by the Legislature as a directive to the Supreme Court to re-
duce the sentence in every instance where it is asked, but only
in those cases where it is apparent that the trial court has
abused its judicial discretion and fixed a penalty which is
clearly excessive.
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ERROR to the district court for Douglas County: JAMES
T. EncLisH, JUDGE. Affirmed.

Grenville P. North, for plaintiff in error.

Clarence S. Beck, Attorney General, and Homer L.
Kyle, for defendant in error.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ.

MESSMORE, J.

The defendant, Johnnie Bell, was charged in an in-
formation with the crime of assault with intent to kill,
wound, or maim. He was found guilty of the lesser
offense included in the information, assault with intent
to inflict great bodily injury. The defendant filed a mo-
tion for new trial which was overruled. The trial court
sentenced the defendant to a term of 4 years at hard
labor in the Nebraska State Penitentiary. The defend-
ant appealed.

The record discloses that Jessie Powell, the prose-
cuting witness, left his home at about noon on May 25,
1952, and proceeded to the home of Percy Holmes where
he purchased his breakfast. While he was there a dis-
turbance occurred between a man and a woman. The
man pulled a gun out of his pocket. Powell got up
from the table, knocked the gun from the man’s hand,
picked it up and put it in his pocket, and left with a
lady friend who was there. Later Powell arrived at the
Brown Bomber, also known as the Elite Club, a gambling
place. He checked the gun at the door and went into
the gambling room where he placed a bet with the de-
fendant Johnnie Bell. An argument ensued with ref-
erence to the bet between Powell and the defendant.
Powell also complained to the houseman. The defendant
picked up the money and walked out of the Elite Club.
Powell retrieved the gun, put it in his pocket, and went
next door to the Apex Bar where he met the defendant
and asked the defendant to give him his money back.
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He put his hand in the defendant’s face and said to him:
“Anytime you put my money out I am going to take
it.” The defendant told Powell, “Don’t you be here
when I get back, I’'m going home.” Powell then left
the Apex Bar and asked a man he knew to take him
home, saying that he had a gun in his pocket and
wanted to go home. This fellow refused. Powell then
turned and walked north on Twenty-fourth Street where
he was accostéd by a fellow who asked him if he did
not pick up a gun at the place where the argument oc-
curred, the Percy Holmes residence. Powell replied that
he did, and the fellow said: “Well, give it to me.” Powell
gave him the gun, then turned south, and was proceeding
"south when he saw the defendant on the running board
of a car aiming a single-barreled shotgun at him. Powell

testified that the defendant said a few words that he
" could not make out. The defendant then said: “I am
going to kill you,” and shot at Powell. The first shot
hit Powell in the head and face and he staggered and
fell behind a car. He made an effort to get up and suc-
ceeded in doing so. He tried to run up Parker Street,
and the defendant shot at him again, hitting him in the
back. He fell on his face and laid there until the ambu-
lance came and took him to the County Hospital. As
a result of his wounds, Powell’s right eye was removed
and his left eye impaired to the extent that he could
only perceive light and shadow.

The defendant Bell’s version of the incident varies to
some extent from that of the prosecuting witness Powell.
The defendant testified that he had resided in Omaha
for 6 years and 2 months, and was employed at the
Cudahy Packing Company. Previous to coming to
Omaha, he was engaged in farming in Missouri. On
May 25, 1952, he left his home about noon and stopped at
the Apex Bar. While standing between the bar and a
table talking to his friend Willie Jones who was sit-
ting at the table, Powell came in, put his arm around
the defendant’s shoulder, and drew a gun from his
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pocket. He put the gun to the side of the defendant’s
head, and the defendant thought he tried to pull the
trigger. Powell said to the defendant: “I am going to
kill you.” The defendant said: “What do you want to
kill me for? I ain’t done nothing to you.” Powell put
the gun down and walked out the door. The defendant
thought Powell was gone. The defendant then left the
Apex Bar, and Powell was just outside the door. He
put a gun to the defendant’s stomach and said: “I should
kill you now.” Powell then went down the street to-
ward the Brown Bomber. The defendant went home,
a distance of about 4 blocks from the Apex Bar, to
get his gun, testifying that he was scared. He got his
gun and went back, driving his car. He passed Powell
at Parker Street, going south. He stopped his car in
the street by the light post near the Apex Bar. He
got out of his car, saw Powell with his hand in his
waistcoat, and told him to stop. Powell was pulling
a pistol out, and the defendant testified, “I hollered
‘stop.”” The defendant also testified that he shot with
the intention of scaring Powell. Powell ducked behind a
car and came up with a pistol in his hand. The defendant
reloaded his shotgun and fired a second shot. When
Powell saw that the defendant was going to shoot again,
he turned and started to run. The defendant then went
home and told his wife to call the law so he could give
himself up. Police officers testified that the defendant
did give himself up voluntarily.

Percy Holmes testified that Powell came to his home,
secured a blue steel automatic gun after a scuffle oc-
curred in the home, and took the gun with him after
threatening people who were in the house.

The defendant’s witness, Willie Jones, testified to
seeing Powell about 4 p. m. put a blue steel automatic
gun against the head of the defendant when they were
in the Apex Bar without any conversation taking place
between Powell and the defendant.

A witness for the defendant testified that he saw
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Powell in the Elite Club before the shooting; that Powell
had a pistol and was wrestling around with it; and that
somebody took the pistol away from Powell. He also
testified that he saw the defendant shoot Powell, the
first shot being fired from a distance of about 30 feet.

A witness for the State testified that about 4 p. m., he
was in front of the Apex Bar, parked on the right or west
side of the street facing south. He saw Powell when
Powell came to the car and requested this witness to
drive him home, stating that he had a gun. He showed
the gun to this witness, and the witness declined to drive
Powell home. Powell then proceeded west around the
car onto the sidewalk on the west side of the car. The
witness paid no further attention to Powell. He heard
a shot, looked to the south, and saw the defendant with
a shotgun. Powell was staggering. This witness did
not know what either Powell or the defendant did after
that; he ran from the scene of the shooting.

Another witness for the State testified that she and
one Marie Wilson were on her front porch talking. She
saw the defendant on the corner. Powell was running,
and the defendant fired a shot which hit Powell and
he fell.

The witness Marie Wilson testified that she was on
her way to the Collins’ house when she saw the defendant.
shoot Powell. At that time she was in front of the
Apex Bar. Defendant was standing with his back facing
south; Powell was standing with his back facing north.
She also saw Powell run north toward Parker Street and
the defendant run after him. The defendant told Powell
to stop or he would shoot. Powell kept on running.
The defendant shot him and he fell in front of the Amer-
ican Legion hall on Parker Street. The defendant
walked toward Powell and said: “I told you to stop,”
and then ran up Parker Street. That was after the sec-
ond shot. She testified that she saw the defendant raise
his gun and shoot Powell in the face. Powell grabbed
his face. They were 2 or 3 feet apart at that time.
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While there is testimony of other witnesses with ref-
erence to certain facts regarding the shooting, we deem it
unnecessary to summarize such evidence. Suffice it is
to say that the evidence is sufficient to warrant submis-
sion of the case to the jury on the charges contained in
the information against the defendant.

The defendant assigns as error that the trial court
erred in denying the defendant the right to introduce
evidence in support of his challenge to the array, or
objections to the jury panel which was to try him; that
by doing so, the trial court denied the defendant his
statutory and constitutional rights guaranteed to him
under Article I, section 11, of Constitution of the State
of Nebraska, and under Article XIV, section 1, of the
Amendments to the Constitution of the United States.

Taking up this assignment of error, the defendant
argues that if the clerk of the district court and the jury
commissioner had been permitted to testify, this testi-
mony would have revealed that there were not 24 jurors
for each judge hearing jury cases at the time this jury
was to be impaneled; that the jury panel did not repre-
sent a fair cross-section of the people eligible for jury
service in Douglas County; that there was left on the
panel only a few employees of the packing houses whose
wages were being paid partly by the State, the balance
being made up by the employers; that the jurors re-
maining on the panel were for the most part housewives
without the competence and experience to serve as
jurors; and that the method of selection of the jury panel
was such that no fair trial could be had by anyone by a
cross-section of persons eligible for jury service.

In support of this assignment of error, the defendant
cites section 25-1631.03, R. S. Supp., 1953, the effect of
which is that there must be at least 24 petit jurors for
each judge sitting with a jury.

The record shows the defendant’s challenge to the
array, the objections thereto being that of the panel of
200 jurors called for jury service at this jury term of
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the district court, all but 55 were excused, and of the
55 remaining, one was a colored man. The great ma-
jority that were left were women, and a few employees
of packing houses.

Section 25-1601, R. S. Supp., 1953, defines the quali-
fications of jurors. By an analysis of this section, we
find nothing therein that disqualifies either a negro or
a woman from jury service. Neither do we find any
law which requires that a certain number of negroes or
women shall be available for jury service or shall be in-
cluded on the panel. Neither do we find constitutional
or statutory requirements that a jury shall be com-
posed of both whites and negroes in certain proportions,
or that they shall be both male and female in certain
proportions. The above assignment of error is without
merit.

The defendant predicates error on the refusal of the
court to give certain tendered instructions and, in addi-
tion, predicates error on each and every instruction given
by the trial court on its own motion to the jury.

With reference to the instructions tendered by the
defendant, instruction No. 1 reads as follows: “You
are further instructed that if the complaining witness,
Jessie Powell, maliciously attempted to shoot either the
defendant, Johnnie Bell, or any other person, such an at-
tempt would be a felony and Johnnie Bell, or any other
private person, would have a right to arrest, without
a warrant, Jessie Powell.”

Requested instruction No. 3 deals with the same propo-
sition, that is, a civil arrest under section 29-402, R. R. S.
1943, which provides as follows: “Any person not an
officer may, without warrant, arrest any person, if a
petit larceny or a felony has been committed, and there
is reasonable ground to believe the person arrested
guilty of such offense, and may detain him until a legal

~warrant can be obtained.”

There is not the slightest evidence in the record that
the defendant was attempting to arrest Powell or even
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remotely had in mind to arrest him. He testified that
he was mad because Powell had put a pistol on him.
At the time of the shooting, the defendant had passed
Powell. Powell was then going down the street appar-
ently in a lawful manner, making no trouble at that
- time for anyone. The above tendered instructions were
properly refused. ’

Requested instruction No. 2, by the defendant, reads
as follows: “You are further instructed that a person
has a right to defend himself if attacked, or if he has
reasonable grounds to believe that he is about to be
attacked, and to use such force and such weapons as
are necessary to repel the assault, and if Jessie Powell
had threatened to shoot and kill the defendant, and
Jessie Powell had a gun, or that the defendant had rea-
sonable grounds to believe that Jessie Powell had a gun,
then the defendant, Johnnie Bell, would be justified in
shooting Jessie Powell upon sight.”

With reference to the requested instruction on self
defense above set out, a man has no legal right to shoot
another on sight merely because he suspects that the
other man carries a gun, even though the other man
may at some time have threatened to shoot and kill him.
The defendant testified that when he returned from his
home with his shotgun, he passed Powell on Parker
Street going south. The defendant looked back and saw’
that it was Powell. He stopped his car, got out of it carry-
ing his shotgun, and called to Powell to stop. When he
saw Powell start to pull out a pistol, the defendant fired
his shotgun at Powell. Under the facts above stated,
manifestly the instruction tendered by the defendant
on self defense is erroneous and was properly refused.
It contained an inaccurate and incorrect statement of
the law governing self defense. It had no application
to the facts adduced at thistrial. However, the court did
properly instruct the jury on self defense, which in-
struction need not be set out in this opinion.

We have examined the other requested instructions
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itendered by the defendant, all of which either contain
:an incorrect statement of the law as applied to the facts
in the instant case, or are covered by instructions given
iby the trial court, and need not be discussed.

“To render the failure to give an instruction preju-
«dicially erroneous, it is not sufficient that correct ab-
.stract propositions of law are therein embodied, but in
addition it is requisite that such propositions be applica-
‘ble to facts, at least in some degree, inferable from the
revidence.” Wells v. State, 47 Neb. 74, 66 N. W. 29.

An instruction which submits an issue to the jury not
supported by the evidence is erroneous and should be
‘refused. See City of South Omaha v. Wrzesinski, 66
Neb. 790, 92 N. W. 1045.

“An instruction which, in addition to a correct state-
‘ment of the law, contains an assumption of the existence
‘of a material fact upon which there was no evidence
offered or received, and directs the attention of the jury
‘to, and unduly emphasizes a part of, the evidence, should
‘be refused.” City of South Omaha v. Wrzesinski, supra.

It is not error for the trial court to refuse to give re-
‘quested instructions which have no application or rele-
vancy to the evidence adduced in the case, which are not
‘supported by evidence, or which erroneously state the
‘applicable principles of law, or where, in the light of all
‘the instructions given, their refusal was not prejudicial
‘to the defendant. See Trebelhorn v. Bartlett, 154 Neb.
113, 47 N. W. 2d 374.

Instructions to a jury must be considered together so
‘that they may be properly understood, and, if as a whole
‘they fairly state the law applicable to the evidence when
'so construed, error cannot be predicated on the giving
‘thereof. See Peake v. Omaha Cold Storage Co., 158 Neb.
‘676, 64 N. W. 2d 470.

The defendant predicates error on the trial court’s
‘instruction No. 14 given on the court’s own motion,
‘which reads as follows: “There is evidence in this case
‘that the defendant made certain statements to police
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officers and a Deputy County Attorney shortly after his
arrest.

“You are instructed that under the law you must not
consider such statements as evidence in this case unless
you first find that the State has proved, beyond a rea-
sonable doubt, such statements were freely and volun-
tarily given by the defendant and not given as the re-
sult of force, threats or fear.

“If you find that the State has proved, beyond a
reasonable doubt, that such statements were made by
the defendant freely and voluntarily and not made as
the result of force, threats or fear, then you may con-
sider such statements as evidence along with the other
direct and circumstantial evidence in this case.

“There is also evidence in this case that the defend-
ant answered various questions at the -preliminary
hearing. This testimony was admitted because it may,
or may not, affect the credibility of the testimony of the
defendant.

“You are instructed that it is for you to determine
from all the testimony, facts and circumstances shown,
as to whether or not the statements made to the police
officers and Deputy County Attorney, and the various
answers to questions at the defendant’s preliminary
hearing, or the testimony given here, or either, are true.”

The defendant predicates error on the part of the in-
struction above set out as follows: ‘““There is also evi-
dence in this case that the defendant answered various
questions at the preliminary hearing. This testimony
was admitted because it may, or may not, affect the
credibility of the testimony of the defendant.” Appar-
ently it is the defendant’s contention that this part of the
instruction would tend to mislead the jury to believe that
the defendant had testified falsely in the trial, and that
his testimony was not worthy of credence. The defend-
ant did make certain statements to the deputy county
attorney which were made a part of the evidence in this
case, but did not testify at the preliminary hearing. It
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is not contended by the defendant that the instruction did
not state the law correctly or that it was not applicable
to the evidence presented. The objection made by the
defendant is that the court inadvertently stated that
questions were asked and answered at the preliminary
hearing by the defendant.

Section 29-2308, R. R. S. 1943, provides in part: “No
judgment shall be set aside, or new trial granted, or
judgment rendered in any criminal case, on the grounds
of misdirection of the jury, * * * if the Supreme Court,
after an examination of the entire cause, shall consider
that no substantial miscarriage of justice has actually
occurred.”

It is not pointed out by the defendant’s counsel in
what manner the error of the court prejudiced the rights
of the defendant. We conclude that the error is not of
such a nature that prejudice may be presumed, and is
such an error as comes within the provisions of sec-
tion 29-2308, R. R. S. 1943, and does not justify a re-
versal of the case. See, Bassinger v. State, 142 Neb.
93, 5 N. W. 2d 222; Lorimer v. State, 127 Neb. 758, 257
N. W. 217; Crawford v. State, 116 Neb. 125, 216 N. W.
294.

“Misdirection of a jury not causing a substantial mis-
carriage of justice does not require that a judgment
shall be set aside.” Lorimer v. State, supra.

The defendant predicates error on the fact that three
forms of verdict were given to the jury by the trial
court, one of which was returned finding the defendant
guilty. The other two forms were unaccounted for.
The contention of the defendant was to the effect that the
two forms not used by the jury should have been re-
turned to the court. We find no law or rule of court
which requires the jury to preserve the unused forms
of verdict, and we are cited to none by the defendant.
The assignment of error is without merit.

It is next contended by the defendant that the sen-
tence in this case is excessive. The defendant was sen-
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tenced to 4 years at hard labor in the State Penitentiary.
Section 28-413, R. R. S. 1943, fixes the penalty for the
crime of which defendant was convicted at imprison-
ment for not less than 1 year nor more than 5 years.
The penalty imposed by the trial court was not the maxi-
mum penalty, and it must be presumed the trial court
fixed the term of imprisonment after consideration of
the case and in the exercise of judicial discretion. Sec-
tion 29-2308, R. R. S. 1943, which authorizes the Supreme
Court to reduce a sentence when in its opinion the sen-
tence is excessive, was not intended by the Legislature
as a directive to the court to reduce the sentence in
every instance where it is asked, but only in those cases
where it is apparent that the trial court has abused its
judicial discretion and fixed a penalty which is clearly
excessive. Under the facts in the instant case, the pen-
alty imposed by the trial court was not clearly excessive,
and the trial court did not abuse its judicial discretion
in entering such sentence. The assignment of error is
without merit.

There are other assignments of error which have been
examined and are without merit and need not be dis-
cussed in this opinion.

For the reasons given herein, the verdict and judgment
entered thereon are affirmed.

AFFIRMED.

Wirriam V. RODGERS, APPELLANT, v. Epwarp C. F.

JORGENSEN ET AL., APPELLEES.
67 N. W. 2d 770

Filed December 28, 1954. No. 338556.

1. Contracts: Pleading. An action on a quantum meruit may be
joined in a petition with an action on an express contract, and
a judgment based on either will satisfy the liability as to both
claims where they have their origin in the same transaection.

2. Equity. A prayer for general relief in an equity action is as
broad as the pleadings and the equitable powers of the court.
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8. Pleading: Evidence. A party may at any and all times invoke
the language of his opponent’s pleading, on which a case is
being tried, on a particular issue, and in doing this he is
neither required nor allowed to offer such pleading in evidence
in the ordinary manner.

ArPEAL from the district court for Douglas County:
James M. PaTToN, JUDGE. Reversed and remanded with
directions.

Hammes & Hammes, for appellant,

L. B. McDonald, Young, Williams & Holm, and Ed-
mund D. McEachen, for appellees.

Heard before Smvmons, C. J., CARTER, MESSMORE,
YEaGer, CHAPPELL, WENKE, and BosLAUGH, JJ.

WENKE, J.

This is an action instituted in the district court for
Douglas County by William V. Rodgers for the purpose
of foreclosing a mechanic’s lien on the home property
of Edward C. F. and Cora C. Jorgensen, husband and
wife, located at 5818 Florence Boulevard, in Omabha,
Nebraska. The trial court found the Jorgensens were
not indebted to the plaintiff and, because thereof, dis-
missed the petition. Plaintiff filed a motion for new trial
and, from the overruling thereof, perfected this appeal.

The Rivett Lumber & Coal Company, also referred
to as the Rivett Lumber Company, admittedly, at the
request of appellant, furnished most of the materials
that were used in repairing and remodeling the Jorgen-
sens’ home. There was a balance due on this account.
The company filed a mechanic’s lien on the Jorgensens’
property for this balance and made a claim in this pro-
ceeding therefor, including a charge of $4.50 paid for
filing its lien. The trial court found there was due on
this claim the sum of $771.92. There is no dispute as
to this amount, which the Jorgensens have paid. We
shall, for convenience, hereinafter refer to the Jorgensens
as appellees.
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The appellees’ home was apparently completely re--
modeled and extensively repaired by appellant, who
furnished all labor and materials for that purpose. In
regard thereto appellant alleged: “* * * for which re-
pairing and remodeling plaintiff agreed to furnish all
materials and necessary labor at a total cost to him,.
plus a 10% profit making no additional profit on his own:
labor for which he was to receive his regular wages.”

In this regard appellees alleged they: “* * * employed
Plaintiff by oral contract to repair and remodel defend--
ants’ home on the above described property; to furnish
all labor and all materials in the repairing and remodel--
ing of said premises for the agreed price of $2000.00 and’
to have said repairs and remodeling completed within,
three weeks from said date.”

Appellant suggests that since we have held mechanic’s:
lien statutes should be liberally construed so as to.
effectuate their objects and purposes, and thus protect’
claimants thereunder, that we should here permit ap--
pellant to recover the fair and reasonable value of the:
labor and materials he furnished and supplied in re-
modeling and repairing appellees’ home. He states this-
in his brief as follows: “If, on a trial de novo, this-
Court should find that the evidence does not establish
any clear and convincing express contract between the-
parties as to a compensation agreed upon but rather-
establishes that the minds of the parties never expressly-
met as to the specific compensation to be paid, then we-
submit that the law would imply a contract for the rea-
sonable value of all labor and materials which Rodgers
furnished that went into the improving, remodeling and
repairing of the Jorgensen house.”

Such right to recover would be on quantum meruit
and based upon an implied promise to pay the reason:-
able value of the labor and materials furnished. See
Umberger v. Sankey, 154 Neb. 881, 50 N. W. 2d 346.

It is true that: “An action on a quantum meruit may-
be joined in a petition with an action on an express-
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contract, and a verdict and judgment will satisfy the
liability as to both claims where they have their origin
in the same transaction.” Stout v. Omaha, L. & B. Ry. Co.,
97 Neb. 816, 151 N. W. 295. See, also, Umberger v.
Sankey, supra.

In this regard we said in Umberger v. Sankey, supra:
“In the case before us the law implies a promise to pay
when the materials and labor were requested. It was
not necessary to plead the promise to pay which the law
implies. The pleading of such a promise was therefore
not essential and was, at most, harmless. It added
nothing but a fiction to the pleading and can afford no
basis for a claim of a fatal variance between the plead-
ing and proof.”

And, “A prayer for general relief in an equity action
is as broad as the pleadings and the equitable powers
of the court.” Gibson v. Koutsky-Brennan-Vana Co.,
143 Neb. 326, 9 N. W. 2d 298. See, also, Halligan v.
Elander, 147 Neb. 709, 25 N. W. 2d 13.

However, “A party may at any and all times invoke
the language of his opponent’s pleading, on which a case
is being tried, on a particular issue, and in doing this
he is neither required nor allowed to offer such plead-
ing in evidence in the ordinary manner.” Gibson v.
Koutsky-Brennan-Vana Co., supra.

As stated in Bonacci v. Cerra, 134 Neb. 476, 279 N. W.
173, quoting from 2 Wigmore, Evidence (2d ed.), § 1064,
p. 536: “ ‘The pleadings in a cause are, for the purposes
of use in that suit, not mere ordinary admissions, * * *
but judicial admissions * * * i, e., they are not a means of
‘evidence, but a waiver of all controversy (so far as the
opponent may desire to take advantage of them) and
therefore a limitation of the issues. Neither party may
dispute beyond these limits. Thus, any reference that
may be made to them, where the one party desires to
avail himself of the other’s pleading, is not a process of
using evidence, but an invocation of the right to con-
fine the issues * * *””
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By his pleadings we find appellant here limited his
right to recover to the oral contract pleaded, which ap-
pellees have denied, and thereby placed upon himself
the burden of proof to establish such contract.

On appeal we shall consider the record de novo. The
principle applicable is stated in York Brick & Tile Co.
v. Ude Motor Co., 123 Neb. 154, 242 N. W. 361, as follows:
“‘In all appeals from the district court to the supreme
court in suits in equity, wherein review of some or all
of the findings of fact of the district court is asked by the
appellant, it shall be the duty of the supreme court to
retry the issue or issues of fact involved in the finding
or findings of fact complained of on the evidence pre-
served in the bill of exceptions, and upon trial de novo of
such question or questions of fact, reach an independent
conclusion as to what finding or findings are required
under the pleadings and all the evidence, without refer-
ence to the conclusion reached in the district court or
the fact that there may be some evidence in support
thereof.” Comp. St. 1929, sec. 20-1925.”

However, as stated in O’Brien v. Fricke, 148 Neb. 369,
27 N. W. 2d 403: “Actions in equity, on appeal to this
court, are triable de novo in conformity with section
25-1925, R. S. 1943, subject, however, to the condition that
when the evidence on material questions of fact is in
irreconcilable conflict this court will, in determining
the weight of the evidence, consider the fact that the
trial court observed the witnesses and their manner
of testifying and must have accepted one version of the
facts rather than the opposite.”” See, also, Rettinger
v. Pierpont, 145 Neb. 161, 15 N. W. 2d 393.

The evidence shows that on three different occasions
in the latter part of July or the first few days of August
1952 appellant talked with the appellees, or one of them,
about the remodeling and repairing of their home. These
conversations took place at the appellees’ home. Ap-
pellant testified that on the second of these visits Jor-
gensen told him to go ahead with some cement work
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which appellant had told him he would do for $72. This
work was completed. While doing this work appellant
testified a third conversation was had. This conversa-
tion he testified related to other repairing and remodel-
ing, particularly about leveling the house and putting a
support beam in the basement. Appellant testified he
told Jorgensen, ““* * * I don’t give a set price on work
for remodeling. Our work is cost plus ten per cent profit
on labor and materials, and I furnish the tools and bring
the equipment and there is no extra charge on my
labor”” That Jorgensen then replied, “‘Go ahead.’”
Appellant testified that thereafter all materials were
furnished and work was performed on appellees’ home
pursuant to this arrangement and that he never gave
or agreed to any fixed price therefor. The bill he sub-
mitted to Jorgensen on November 3, 1952, after all of
the work had been completed on November 1, 1952,
was on this basis. Thereafter, on November 11, 1952,
appellant went back to the appellees’ home and fixed
whatever appellees had objected to as unsatisfactory.
On November 19, 1952, Jorgensen paid appellant $500,
this payment makmg a total of $2,000 that has been
paid.

On the other hand Jorgensen testified the matter of
what was to be done in the way of remodeling and re-
pairing the home was fully and specifically discussed
with appellant on two different occasions; that appel-
lant, after carefully checking what was needed in the
way of labor and materials to do this remodeling and
repairing made a bid of from $1,950 to $2,000 to fully
perform it, appellant to furnish all the labor and ma-
terial needed for that purpose; that he accepted the
bid; that appellant did the remodeling and made the
repairs; and that he has paid appellant the $2,000. Mrs.
Jorgensen testified to the same agreement. Appellant
denies having made any such agreement.

We think there are many discrepancies and incon-
sistencies in the testimony of the appellees that cast
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serious doubt as to the correctness thereof. We shall
set out a few.

A steel beam was used in the basement in connection
with leveling the house. Appellant told Jorgensen that
the beam would cost him $80. Jorgensen inferred the
price was too high, that he thought he could get it
cheaper. This he did, paying $45. Jorgensen admits
that under his theory of the agreement it was appellant’s
responsibility to furnish the beam and pay for it, yet
he never asked appellant to refund the purchase price nor
did he deduct it from any payments he made to appel-
lant. He finally stated: “* * * could you blame me if
I got it cheaper?” It is a little difficult to understand
this action of Jorgensen, and his reasons therefor, ex-
cept that the agreement was as appellant testified.

Jorgensen testified the first time appellant came out
to the house he came out with a man by the name of
Ernie and that appellant and Ernie made a check of
what was to be done but no agreement was discussed at
that time; that the second time appellant came out he
came out by himself to make a recheck but no agree-
ment was made at that time; and that the third time
appellant came out Simonds came with him and was
present when they talked price and entered into the
agreement. Later in his testimony Jorgensen testified
that although Simonds was there on the occasion of the
agreement being made no discussion of price was had
in his presence. Mrs. Jorgensen testified to these three
occasions when appellant came out but said the contract
was entered into prior to the time Simonds came out
with appellant. David Franklin Simonds, the party re-
ferred to and the carpenter who helped appellant on the
job, denies being present on this occasion and testified
he was never at the appellees’ home before August 11,
1952, which was over a week after appellant actually
started to do the work.

It is also significant that in the first instance the Jor-
gensens, in attempting to state all that was to be included
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in the contract, failed to include such items as the work
done on the garage and the insulation in connection with
lowering the ceilings.

It is also significant, if a definite contract price was
to be agreed to, that no written plans or specifications
of the work to be done and materials needed were ever
drawn up since the job involved a very substantial
amount of remodeling and repairing of a large two-story
frame house. The work included remodeling and re-
pairing the boy’s bedroom, front entrance, living room,
dining room, master bedroom, bathroom, kitchen, pan-
try, and rear entrance on the first floor; same to the
apartment on the second floor; repairs in the basement,
including the leveling of the house; cement work outside;
and repairs to the garage.

It is apparent that the work that was to be done was
determined from day to day; that the material bill indi-
cates material was ordered and delivered on that basis;
and that after the work planned was begun the appellees,
particularly Mrs. Jorgensen, from time to time added
thereto and made changes therein.

We think the evidence shows, as Mrs. Jorgensen
stated, that they had appellant come out to their home
to make an estimate of what it might cost them to have
their home remodeled and repaired. This is supported
by Jorgensen’s testimony that appellant said the labor
- and material to complete the job would cost between
$1,950 and $2,000; that is, $2,000 or less.

- The record is filled with testimony of the appellees
that they were dissatisfied with the work and told ap-
pellant of that fact. In this regard the record shows that
after the work was completed on November 1, 1952,
and appellant had, on November 3, 1952, presented his
bill for $4,000.37, appellant and Simonds went out to the
house on November 11, 1952, and made some adjust-
ments. No claim for damages was made by appellees in
their answer and cross-petition nor did they attempt to
show they were damaged thereby.
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We find appellant furnished the labor and material
for the job pursuant to the contract he alleged, pre-
sented his bill to appellees on that basis, filed his lien
based thereon, and is entitled to recover accordingly.

In addition to the cement work, which he agreed to
do for $72, and his own services, appellant furnished
$1,185.60 of labor and $1,409.57 of material. On these
two items he is entitled to 10 percent or $259.52. His
own labor was $1,041.95. He paid a fee of $2.25 for
filing his mechanic’s lien. This is a total of $3,970.89.
Of this amount appellees have paid appellant $2,000.
They are also entitled to have a credit thereon for the
lien of the Rivett Lumber Company, which they paid,
leaving a balance owing of $1,198.47. This amount ap-
pellant is entitled to recover from appellees with inter-
est at 6 percent from May 11, 1953, and all costs of this
litigation. Appellant should be given a lien on appellees’
property therefor. with direction that if it is not paid
within the time fixed by the court that a foreclosure
thereof be had by a sale of the property.

In view of the foregoing we reverse the judgment of
the trial court and remand the cause with directions to
enter a decree in accordance herewith.

REVERSED AND REMANDED WITH DIRECTIONS.

CLARENCE MYERS, APPELLEE, V. PLATTE VALLEY PuUBLIC
PowEer AND IRRIGATION DISTRICT, A PUBLIC CORPORATION,

APPELLANT.
67 N. W. 2d 739

Filed December 28, 1954. No. 33587.

1. New Trial. A new trial is to be granted for a legal cause and
where it appears that a legal right has been invaded or denied:
A new trial is not to be granted for arbitrary, vague, or fanci-
ful reasons.

2. Appeal and Error: Trial. The Supreme Court is not vested with
authority by the Constitution or laws of the state to set aside
the verdict of a jury, having for its support sufficient compe-
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tent evidence, even though this court may be of the opinion
that had it been the trier of the case, it would have reached
a different conclusion.

3. Trial. While the trial judge need not give his reason for reach-
ing a decision, the justification of the decision must be one
that can be established from the record.

Where a party has sustained the burden and expense
of a trial and has succeeded in securing the judgment of a
jury on the facts in issue, he has a right to keep the benefit
of that verdict unless there is prejudicial error in the pro-
ceedings by which it was secured.

5. Trial: Appeal and Error. Instructions not complained of in
such a way as to be reviewable in this court will be taken as
the law of the case, and if, when tested by such instructions,
the verdict is not vulnerable to the objections lodged against it,
the assignments will not be sustained.

6. Trial. It is presumed that a jury followed the instructions given
in arriving at its verdict and, unless it affirmatively appears
to the contrary, it cannot be said that such instructions were
disregarded.

7. Trial: Appeal and Error. Where there is no proper or adequate
showing that the verdict of a jury resulted through passion,
bias, or prejudice the verdict of the jury will not be disturbed
on appeal.

When the evidence is conflicting, the verdict
of the jury will not be set aside unless it is clearly wrong.

AprpEAL from the district court for Keith County:
Isaac J. NisLEy, JUDGE. Reversed and remanded with
directions.

Crosby & Crosby and Jess C. Nielsen, for appellant.
Edward E. Carr and W. L. Tillinghast, for appellee.

Heard before Simvmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLauch, JJ.

MESSMORE, J.

The plaintiff brought this action at law in the district
court for Keith County to recover damages alleged to
have been sustained by the plaintiff caused by seepage
water escaping from defendant’s canal reaching the
plaintiff’s land and destroying 1214 acres of wheat during
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the 1948 crop year, and for continuing damages until
the expiration of the school land lease held by the plain-
tiff which expires in 1959. The defendant filed a writ-
ten offer prior to the time of trial to confess judgment
in the amount of $2,500, which offer was refused and
the cause proceeded to trial. The jury returned a ver-
dict in favor of the plaintiff and against the defend-
ant, fixing the amount of plaintiff’s recovery in the
sum of $1,100. The plaintiff filed a motion for new trial
which was sustained by the trial court. From the order
of the trial court sustaining the plaintiff’s motion for
new trial, the defendant perfected appeal to this court.

For convenience we will refer to the parties as they
were designated in the district court.

That the defendant, Platte Valley Public Power and
Irrigation District, is a public power and irrigation dis-
trict organized and existing under and by virtue of the
laws of the State of Nebraska, and particularly under
the provisions of sections 70-601 to 70-679, R. R. S. 1943,
is admitted. '

The record shows that the plaintiff was the owner of
a school land lease on the south half of the southwest
quarter, and Lots 2 and 3 in Section 8, Township 13,
Range 35 West of the 6th P. M., being the lease with the
Department of Public Lands and Buildings, No. 653398,
which expires January 1, 1959.

The plaintiff’s second amended petition, insofar as the
same need be considered here, alleged in substance that
during 1947, the defendant constructed a canal across
the south edge of the above-described real estate, taking
part of said land for construction purposes, and during
the rainy seasons has been transferring water from the
South Platte River through defendant’s canal to the place
known as the Sutherland reservoir, one of the reservoirs
south of Sutherland, in which water for the defendant
is stored for the purpose of sealing the banks of said
canals and reservoirs; that the canal above referred to
was constructed by the defendant upon its right-of-way
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which was acquired for public use, and that it has main-
tained, used, and operated the canal in the transferring of
water and silt for its use, and in doing so, permitted,
during high-water periods, the water to seep out of the
canal and damage the crops of the plaintiff; that during
June and July 1948, the water seeped out of the canal
upon 1214 acres of wheat planted by the plaintiff and
destroyed the crop; that the land of the plaintiff had
been summer fallowed, and the average wheat grown
upon the land and the lands adjoining was 25 bushels
to the acre and the same sold for $1.98 a bushel; and that
during the year 1948, the plaintiff was damaged in the
amount of $618.75. The plaintiff alleged continuing dam-
ages for the remainder of the term of the lease in the
amount of $5,000.

The defendant’s answer denied the allegations of the
plaintiff’s petition relating to negligence on its part;
affirmatively alleged that the area of plaintiff’s land as
alleged to be overflowed and water logged is low-lying
first river bottom land of native hay meadow type and
not adaptable to successful cultivation, and is subject
to natural seepage and flooding during wet seasons of
the year; alleged that any damages claimed to have been
sustained by the plaintiff are the result of natural causes;
specifically denied the same resulted from the construc-
tion, operation, and maintenance of the defendant’s di-
version canal; and prayed that the plaintiff’s petition
be dismissed.

The plaintiff’s reply to the answer of the defendant was
a general denial of the material allegations contained
therein save and except such as were admitted in the
plaintiff’s second amended petition.

The plaintiff testified that he and his son, Lewis
Myers, have farmed the land described in the lease
since 1943. This land comprises about 20 acres of hay
meadow, 40 acres of pasture land, and the rest under
cultivation, except for 5 acres used as a cemetery. He
first noticed coarseness in the hay in 1948. There were
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approximately 179 acres in the lease. Some 20 acres
had been taken by the defendant for its right-of-way
across the south portion of the leased land when the
canal was built in 1946. Approximately 14 acres lie
to the south of the defendant’s right-of-way. The plain-
tiff first noticed damage to his cultivated land in 1948
to a wheat crop seeded in 1947. He had difficulty with
his machinery; it would mire down on a small tract
which measured 1214 acres which he could not harvest
in 1948. There was no difference in the soil where the
crop was destroyed and in the rest of the cultivated
land, and he had never before noticed seepage there. He
did not harvest the 1948 crop. He has planted the land
to crops since and has been unable to harvest it. The
area where the seepage occurred has. been getting
larger. In 1948, the wheat averaged around 30 to 31
bushels an acre, and on the open market was worth
$1.98 to $2 a bushel. Following 1948, the hay grew coarse
and brought from $12 to $15 a ton, while good hay
brought $30 a ton. He had noticed no difference in this
respect prior to 1948. He testified that in his opinion
the school land lease in 1948 was of the value of $9,000,
or $65 an acre, and that the value of the lease in 1948,
assuming the damage which he now knows to exist on
the land had existed at that time, was in the amount of
$4,000.

On cross-examination the plaintiff testified that there
was a marked swale running east and west, meandering
through his hay meadow just north of his cultivated
land; that there was drainage from the hills to the south
running in a northerly direction toward the river and
onto his meadow land; and that following heavy rains
there was a surface runoff that went down into the low
places, but it did not stand any length of time. He
sold his 1948 hay crop, except certain portions which
he fed. He summer fallowed the 12% acre tract in
1949, and each second year thereafter. He had never
seen alkali on his land until the defendant’s ditch was .
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constructed. He was cognizant that the Board of Ed-
ucational Lands and Funds could have reappraised his
land from time to time for the purpose of establishing
lease rental, and that he paid a rental of 6 percent
upon the appraised value, payable semiannually. He
further testified that it costs from $2.50 to $3 an acre
to harvest wheat, and it cost him as much to harvest
his wheat with the 1214 acres out as though he had
harvested his entire acreage, due to the fact that it is
easier to farm straight across than to go around the
1214 acres. ¢ .

The plaintiff’s son testified that the 1214 acre tract
was summer fallowed and cropped in 1950 and 1952.
He testified that he had difficulty in harvesting; that
it would be easier to work straight through the strip
than to work around it; that the north line of the farm
land is practically straight east and west; that a road
runs along the hay meadow; and that the farm land
slopes up to the south. In his opinion, the school land
lease was worth around $10,000 in 1948, that was before
there was any wet land on it, and, from his knowledge
of the land, he testified that in his opinion it was worth,
at the time of trial, $3,500. On cross-examination he
testified that the 1948 yield of wheat on this land was
1,968 bushels; the 1950 yield was 1,988 bushels; and the
1952 yield was 2,606 bushels. In 1950, they had the
heaviest yield of hay on the meadow, in tonnage, that
they had ever had. This was due to a wet year. He also
testified that there was a drainage area across the farm
land from the south to the north, but water hardly ever
stayed on this land, as it progressed down the slough
or swale north of the cultivated land. He had never
known of alkali spots along this swale until 1948. The
village of Paxton purchased 5 or 6 acres for cemetery
purposes, which he and his father farmed as a part of
their tract.

A witness for the plaintiff testified that he had put
up hay on the land in question in 1945, and every year
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since until 1951. From 1948 to 1951, the hay was heavier
where the land was wet and soggy. He observed that a
portion of the wheat crop in 1948 was not cut, but there
were weeds in that area. From his knowledge of the
wet hay meadow and assuming that the 1214 acres of
wheat land were not harvested, in his opinion the value
of the lease would be depreciated to 45 percent of what
it was before. This depreciation was largely due to the
fact that the hay meadow became wet and water logged.
A witness testified to the yield on his wheat land lo-
cated approximately a mile to the west and being sim-
jlar in character to the land in question, and that he
obtained 25 to 40 bushels per acre on his land. He was
acquainted with the land the plaintiff farmed, and up
to 1948 it was all farmed. In that year there was a small
patch toward the north of the cultivated tract that did
not look too good, and this condition has existed in that
place since. He had never known of alkali on this land
until 1948, but there was alkali about a mile west on the
Stafford land or the Pielstick land. He further testi-
fied that the original name of Paxton, Nebraska, was
Alkali, due to the alkali lands surrounding Paxton.
Another witness, acquainted with the land in ques-
tion and who had farmed for a number of years west of
such tract, testified that the land in question had been
farmed to wheat ever since he had known it, and that
there always was a spot along the north side that was not
harvested. He had observed this condition since the
ditch was put in. He further testified that, assuming
that there had never been any damage on the land
prior to 1948, the same at that time would have been
worth from $60 to $70 an acre; and assuming that the
121% to 14 acres had been damaged by water logging
from 1948 to the date of termination of the lease, in
his opinion the reasonable value of the lease following
such damage as alleged would be around $4,000. On
cross-examination this witness testified that he did not
know that in 1938 the small area of cultivated land com-



500 NEBRASKA REPORTS [Vor. 159
Myers v. Platte Valley Public Power & Irr. Dist.

plained of in this action was not harvested, and that
later, in 1940 and 1941, the same area could not be har-
vested due to the wet condition.

A witness residing 5 miles south of Grant, Nebraska,
who had previously lived in Keith County half a mile
west of Paxton, testified that he had put up hay on the
land in question from 1949 to 1951, and observed that
the hay was getting more rank and coarse during this
period of time.

Another witness who lived south of Madrid, Nebraska,
testified that in 1944 he lived south of Paxton, was ac-
quainted with the land in question, and put up the hay
in 1944. This witness harvested the 20 acres of meadow
and obtained approximately 30 tons of good quality
hay. The wheat crop on the cultivated land was all
harvested that year. On cross-examination this witness
testified that he recalled a swale or slough; that it did
not run up to the wheat lands, but was back a ways;
that he could drive along the road south of the meadow
lands; and that he had never noted any marked erosion
from the surface runoff waters through what is now
the plaintiff’s cultivated area.

Another witness who resided 10 miles south of Paxton
testified that he had been acquainted with the land in
question for from 20 to 50 years; that his wife owned
land 1'% to 2 miles west of plaintiff’s land; that he had
noticed a portion of the land in question that did not
produce a crop prior to 1948; and that he observed a hay
crop on his hay meadow land to the west which had
been harvested each year and the greater part of the
hay had appeared to grow more coarse since 1948 or
1949,

A witness who had known the tract of land in ques-
tion for about 8 years and had put up hay on it in
1942, when it was being farmed by a different person,
testified that the hay was of good quality only that the
sweet clover was a little too big. He had harvested
about 20 acres of the meadow and it measured 34 tons.
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The tenant at that time had oats in the cultivated area
adjoining the hay meadow to the south, and he cut all of
the oats. He had no occasion to observe this land since
1942. He did purchase a load of hay from the plaintiff
in 1949, and it appeared to be somewhat coarser. In
his opinion the lands of this school land lease were
worth in 1948, before there was any damage apparent
from the water, about $60 an acre. He had no knowledge
of the condition of the land subsequent thereto.

The defendant offered the testimony of a state land
appraiser for the Board of Educational Lands and Funds
who identified the school land lease in question. He
was acquainted with the land by previous examination,
and had known the same since 1942 when he first in-
spected the land. Later an inspection had been made
by Mr. Dillon, and in 1951 the land was again inspected
by this witness. He explained how the appraisal was
made by an examiner and how the land was classified
and the values arrived at on the inspection and the
classification over a period of 10 years, and that re-
appraisals are had for the purpose of establishing rental
on the land. In re-appraising, sometimes the classifica-
tion of the land is changed, either the same is raised
or lowered for lease purposes, but this fact does not
establish market value. He testified that the semi-
annual rent on the land in question was $111.75, based
on 6 percent of the reappraised valuation as placed upon
this property by the records in his office, which valuation
was subject to change. He further testified that thé
type of soil generally was a sandy loam, but in the very
low spot which comprised approximately 12 acres, he
was not sure that it was sandy loam, but was inclined
to think that it was underlaid with a clay subsoil which
might form a hard pan. He further testified that he
was certain that at least a portion of the seepage water
came from the canal because there were traces of it
showing down through the field which indicated that
there was a seepage coming from that source, and that
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there was approximately 12 acres where the seepage
occurred. In 1942 he did not notice any seepage, but
he was certain that there was one place in 1951 where
he had noticed seepage.

The office manager for the defendant, who had been
employed by the district since 1934, testified as to the
construction of the South Platte diversion canal in 1945
and 1946; that the first water run into the canal was in
November 1946; and that the South Platte River carried
a lot of silt and clay in its water and the canal was built
primarily for the purpose of bringing this silt-bearing
water into the system to seal its canals and reservoirs
and for the purpose of preventing loss from seepage. He
had been acquainted with the tract of land in question
since 1935, and in connection with engineering work
for the district had obtained aerial photographs of all
lands through which the district’s canals run and of the
reservoirs from Lake McConaughy to Kearney. He tes-
tified with reference to the aerial maps. All of this testi-
mony was in detail with the use of exhibits, and gave the
jury a comprehensive picture of the land in question.
We deem it unnecessary to relate this testimony in this
opinion.

A witness living in Paxton who had lived 2 miles
south and 1% miles west of Paxton, employed by the vil-
lage of Paxton through the cemetery board and who was
in charge of digging graves and caring for funerals since
1945, described the manner in which he dug the graves,
the depth of the same, and testified that he had never
encountered any soil condition which would indicate
seepage. He was acquainted with the land in question,
and had cut oats on the cultivated land in 1932 and 1934.
He further testified that part of the land north of the
cemetery along the north portion of the cultivated land
was “wet and miry,” and he was unable to harvest it.

A resident of the Paxton vicinity since 1911 testified
that he had been acquainted with the land in question
during all of those years. In describing this land he tes-
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tified that the low land on the tract in question was
subject to alkali, and that he did not observe any par-
ticular difference in this land in its productivity during
the years prior to and following 1948. Some years the
crop was good and some years poor. He further testi-
fied that he had observed, during the years, 12 to 15
acres toward the north edge of the tract that became
soggy and water logged; that this area had been of a
similar condition during the years; and that he had no-
ticed no particular difference in recent years.

A witness who had known the land in question for
45 years, had been an owner of land in the county for
43 years, and had rented land along the North Platte
River, testified that he had been over the tract of land
in question recently and there was quite a little alkali
on the bottom land. He had observed the hay meadow
and the cultivated area, and testified that along the
north portion of the cultivated land, when they have
heavy rains in the spring, the alkali shows up and it is
not ‘possible to raise a crop. In the event there is a
dry spring, a good crop may be raised. In wet seasons,
since he has known the land, portions of the low land
were water logged. In recent years some of the culti-
vated land, he noticed, was not harvested. This was true
also in the earlier years along the north side and next
to the bottom land. He had observed the swale across
the land and the low places on the farm land, and in
wet years these areas turned white. Alkali came to the
top and turned the land white both on the meadow and
on the farm land. This would generally show up early
in the spring and summer, depending upon the rainfall.

The superintendent of the hydraulic department of the
defendant district since 1941 testified that he worked on
a survey crew for the district in 1934, and in this ca-
pacity had been gver the cultivated area in this tract of
land. In 1934 there was an area located from 100 to
200 feet west of the state highway and down near the
meadow land that was not harvested. He ran the initial
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survey for the defendant, and observed this tract of land
at that time. About two-thirds of the way toward the
west there was a draw that they had to go around. Since
the ditch was constructed, the swales coming from the
south ‘through the fields have disappeared and they
are farmed over, the surface floodwaters having been
cut off by the canal. He was over the land in 1942 sur-
veying; and the alkali was predominant on the surface
of the ground along the low-lying areas. He knew that
portions of the lower land were not harvested, and this
occurred almost every year.

A witness who had lived in Lincoln County near North
Platte for a period of over 53 years on lands along the
South Platte River and who owns land adjoining the
river, testified that he had been employed by the de-
fendant since 1934 as a geologist and had supervised
borings for the footings and structures of the canal ex-
cavation. He had made borings throughout the area and
through damaged areas for the purpose of constructing
drain ditches. He had known the tract of land in ques-
tion since 1934, and made a personal examination and
investigation of the type of soil on this land. From
his examination he found the upland soil to be a sandy
loam and the lower area to be a silt loam. He also
had made borings on the land some 200 or 300 feet north
of the north line of the cemetery and had encountered a
clay layer that was impervious to water generally. He
had observed evidence of alkali salts over this land,
especially along the north portion of the cultivated field.
He had also observed the swale or slough running
through this tract of land, and near the west end it
turns to the north and enters the pasture land. This
slough serves as a natural drainway for the runoff sur-
face waters from the south. He did not observe any
erosion that would inconvenience farming. He identified
an exhibit which reflected surveys and measurements
made in the area in question in this case. From that
exhibit, for the year 1947, there is reflected an unhar-
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vested acreage of 5.55 acres; the 1948 measurement re-
flects an unharvested acreage of 12.74 acres; for the
year 1949, an unharvested acreage of 5.6 acres; for the
year 1950, an unharvested area comprising 6 acres; for
the year 1951, it reflects the entire cultivated area seeded
to wheat and the tract of land involved as showing
white alkali; for the year 1952, it reflects an unharvested
acreage of 3.5 acres; for the year 1953, the entire culti-
vated area as summer fallowed; and on June 16, 1953,
no evidence of wet land in the area involved. There is
other evidence by this witness to the effect that he was
acquainted with prairie and meadow grasses; that he had
been over the meadow and pasture on the land in ques-
tion several times; and that the grasses grown there
were the western wheat grass, gramma grass, and blue
stem, side oats and gramma grass predominate. He had
examined the meadow recently and at the time of trial
there was an extensive growth of gramma grass with
seed flags on it. This grass seeds twice a year, in the
spring and after the harvest the seeds come on again a
second time. The same type of gramma grasses appear
on the table lands. As to these native grasses, in an ex-
tremely dry year there is a lighter cutting but a finer
quality of hay, and in wetter years a heavier growth of
hay but of ‘poorer quality. :

Prior to the defendant resting its case, request was
made that the jury be sent to the premises involved
under proper instruction by the court for the purpose of
assisting the jury in arriving at a determination of the
issues. This request was granted and the jury viewed
the premises in question.

The plaintiff, in his motion for new trial, did not take
exceptions to the instructions given by the trial court.
The motion for new trial set forth that the jury erred
in the assessment of the amount of recovery, in that it
was too small, the action being for injury to property
and to property rights; that the jury disregarded the in-
structions of the trial court, and the verdict was the
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result of bias and prejudice; and that the verdict was
arrived at and influenced by and through personal favor-
itism of the jurors toward the defendant, in utter dis-
regard of the law and the evidence presented, pre-
venting the plaintiff from having a fair and impartial
trial.

The defendant assigns as error the following: (1) That
the court’s ruling in setting aside the verdict of the jury
and granting a new trial was not justified by the record.
(2) That the court’s ruling was an abuse of judicial dis-
cretion and not based upon or sustained by any legal
principle applicable to the facts in this case. (3) That
no exceptions in the motion for new trial had been
taken to any of the instructions as given by the court
and that by said instructions the disputed issues of fact
were fairly submitted to the jury and resolved and de-
termined by the jury in a manner favorable to the de-
fendant, though said verdict was in favor of the plaintiff,
and no error in the record being pointed out, the court’s
finding and order sustaining the motion and setting
aside the verdict were an abuse of judicial discretion
and an invasion of the province of the jury.

In this connection, the following authorities are perti-
nent to this appeal.

In Greenberg v. Fireman’s Fund Ins. Co., 150 Neb.
695, 35 N. W. 2d 772, this court said: “A new trial is
to be granted for a legal cause and where it appears
that a legal right has been invaded or denied. A new
trial is not to be granted for arbitrary, vague, or fanci-
ful reasons. Tingley v. Dolby, (13 Neb. 371, 14 N. W.
146) supra; Missouri Pacific Ry. Co. v. Hays, 15 Neb.
224, 18 N. W. 51; Wagner v. Loup River Public Power
District, ante p. 7, 33 N. W. 2d 300.

“The power of judicial discretion authorizes and re-
quires the court to determine the question as to whether
or not a legal reason exists for the granting of a new
trial. If a legal reason exists and the complaining party
makes his application in writing within the time fixed
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by statute the court has no discretion in the matter and
the motion must be sustained. If a legal reason does not
exist the court has no discretion in the matter and the
motion must be denied. Tingley v. Dolby, supra; Brad-
ley v. Slater, 58 Neb. 554, 78 N. W. 1069.”

The Supreme Court is not vested with authority by
the Constitution or laws of the state to set aside the
verdict of a jury, having for its support sufficient com-
petent evidence, even though this court may be of the
opinion that had it been the trier of the case, it would
have reached a different conclusion. See Risse v. Gasch,
43 Neb. 287, 61 N. W. 616. '

While the trial judge need not give his reason for
reaching a decision, the justification of the decision must
be one that can be established from the record. See
Greenberg v. Fireman’s Fund Ins. Co., supra.

“Where a party has sustained the burden and ex-
pense of a trial and has succeeded in securing the judg-
ment of a jury on the facts in issue, he has a right to
keep the benefit of that verdict unless there is prejudicial
error in the proceedings by which it was secured.”
Greenberg v. Fireman’s Fund Ins. Co., supra.

In the instant case no exceptions were taken to any
instructions given by the trial court, and the plaintiff
has made no attempt to point out in the motion for new
trial any error in the giving of instructions by the trial
court, and the same are not urged as being erroneous in
this appeal.

The rule is that instructions not complained of in such
a way as to be reviewable in this court will be taken
as the law of the case, and if, when tested by such in-
structions, the verdict is not vulnerable to the objections
lodged against it, the assignments will not be sustained.
See, Skinner v. Wilson, 76 Neb. 445, 107 N. W. 771; Web-
ber v. City of Scottsbluff, 150 Neb. 446, 35 N. W. 2d 110.

It is also the rule that it is presumed a jury followed
the instructions given in arriving at its verdict and, un-
less it affirmatively appears to the contrary, it cannot
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be said that such instructions were disregarded. See
Missouri Pacific Ry. Co. v. Fox, 60 Neb. 531, 83 N. W.
744.

We have previously set forth certain items contained
in the plaintiff’s motion for new trial relating to the
proposition that the verdict of the jury was returned
through passion and prejudice and in violation of the
substantial rights of the plaintiff. In this connection
the plaintiff, by an affidavit appearing in the transcript,
which does not appear in the bill of exceptions, showed
the relationship of certain jurors to public power dis-
tricts. This affiant was Melvin Allen who stated that
in 1939, 1940, 1941, 1942, and 1943, he worked in the
employ of different construction contractors in the con-
struction of the Kingsley Dam; that Herbert Davison,
one of the jurors, worked for and was in the employ of
the Martin Wunderlich Company, one of the construction
contractors on the dam; that S. A. Spoeneman, one of
- the jurors, was employed and worked in the capacity
of guard at the dam for the Central Nebraska Public
Power and Irrigation District; that Roy Peters, one of
the jurors, was employed by and worked for the Central
Nebraska Public Power and Irrigation District; and that
Harry Suhr, one of the jurors, was employed by one of
the construction companies working at the dam.

The amount of damages sustained by a landowner for
a right-of-way condemned across his land is peculiarly
of a local nature to be determined by a jury and this
court will not ordinarily interfere with the verdict if it
is based upon the testimony. When the evidence is con-
flicting, the verdict of the jury will not be set aside un-
less it is clearly wrong. The jurors are the judges of
the credibility of witnesses and of the weight of their
testimony. See Kennedy v. Department of Roads &
Irrigation, 150 Neb. 727, 35 N. W. 2d 781. We find the
assignment of error that the verdict was rendered
through bias, passion, prejudice, or favoritism is with-
out merit.
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We conclude that the plaintiff had a fair and impartial
trial, and the trial court abused its sound judicial discre-
tion in granting a new trial. The defendant made a bona
fide offer to settle this cause prior to the time of trial,
which was refused.

For the reasons given herein, the order of the trial
court in sustaining the plaintiff’s motion for new trial
and setting aside the verdict of the jury is reversed and
the cause remanded with directions to the trial court
to reinstate the verdict of the jury and to enter judg-
ment thereon. The costs incurred in this appeal and as
incurred in the district court after the offer to confess
judgment was made are to be taxed to the plaintiff.

REVERSED AND REMANDED WITH DIRECTIONS.

STATE OF NEBRASKA, APPELLEE, V. LE0 KUBIK, APPELLANT.
67 N. W. 2d 775

Filed December 28, 1954. No. 33594.

1. New Trial. It is sufficient to state in a motion for new trial
any ground relied upon in the language of the statute.

2. Municipal Corporations. If a municipal ordinance is incon-
sistent with a statute of the state the latter is the superior
law and the ordinance is invalid.

The word inconsistent used in the relation above stated

means contradictory in the sense that two legislative provisions

cannot coexist.

ArpEAL from the district court for Douglas County:
CarroLL O. STAUFFER, JUDGE. Reversed and remanded
with directions.

Schrempp & Lathrop, for appellant.

Clarence S. Beck, Attorney General, Richard H. Wil-
liams, and Charles A. Fryzek, for appellee.

Heard before Simmons, C. J., -CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and Bosrauch, JJ.
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BoSLAUGH, J.

Appellant was charged in the municipal court of the
city of Omaha with and was convicted of violation of an
ordinance prohibiting keeping and maintaining a dis-
orderly house within the city. Appeal to the district
court was taken by him. He was unsuccessful in that
court and was adjudged to pay a fine and the costs. This
appeal challenges the validity of the conviction and
sentence.

The accused denied the charge made against him and
questioned the validity of the ordinance. Appellee says
the objection to the ordinance may not be considered
on this appeal because the motion of appellant for a new
trial did not make a specific assignment of the facts
that he claims establish the lack of validity of the or-
dinance. A specification of the motion for new trial
is that the verdict of the jury finding appellant guilty
was contrary to law and is not sustained by evidence.
The grounds for a new trial are statutory. § 25-1142,
R. R. S. 1943. A cause for new trial specified therein
is that the verdict is not sustained by evidence or is con-
trary to law. It is sufficient to state any ground relied
upon for a new trial in the language of the statute with-
out further or other particularity. § 25-1144, R. R. S.
1943; Lund v. Holbrook, 153 Neb. 706, 46 N. W. 2d 130;
Harsche v. Czyz, 157 Neb. 699, 61 N. W. 2d 265. The
assignment of appellee in this regard is not supported
by fact or law.

The Tavern Owners, Bartenders and Waiters Club,
designated herein the club, has been since February 5,
1952, a Nebraska corporation. It isa nonprofit organiza-
tion without capital stock with its place of business at
1417Y% Harney Street in Omaha. Its purposes and ob-
jects are to promote good will and cooperation among
tavern owners and their employees; to study and dis-
cuss problems of tavern owners and proposed legislation
which relates to or affects them as a class; to provide a
place of recreation for members, their families, and
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guests; to sponsor and promote civic projects; and to
acquire, use, and dispose of property as the board of
directors decides is for the good of the corporation. It
is governed by a board of its members and its affairs
are, subject to the action of the board, conducted by a
president, a vice president, and a secretary-treasurer.
The membership of the club is limited to tavern owners,
bartenders, waiters, waitresses, and persons who have
an actual interest in the aims and objectives of the cor-
poration. Appellant was its manager. Only mem-
bers and their guests were admitted to the place
where the affairs of the club were conducted. The
club did not have, sell, or give away intoxicating
liquors. A member of the club could bring to its place
of business intoxicating liquor belonging to him and
leave it in the custody of the manager. The bottle of
liquor of the member was in such instance marked and
identified as the property of the owner, and he was
given a receipt for it. The owner and his guests only
were served from his bottle. Many of the members had
intoxicating liquor there under the circumstances and
conditions stated. The liquor brought to and left in
the custody of the club was owned by.the member and
not the club. The container of it had attached the name
and number of the member. The liquor could only be
used by the member and any guest of the member.

The conduct of the club, its manager, its members,
and the guests of members was decorous, orderly, with-
out disturbance of anyone, and free from complaint or
objection as being improper or illegal, except the charge
made herein that appellant, the manager, maintained
the premises of the club for the purpose of permitting
the drinking of intoxicating liquor thereon without hav-
ing procured a license therefor.

The complaint, the basis of this prosecution, does not
specify any act of appellant. It charges only that ap-
pellant kept and maintained a disorderly house at a
designated location in Omaha, contrary to the ordinance
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of the city. There was produced at the trial as a part
of the evidence an ordinance which contains the follow-
ing: “It shall be unlawful for any person * * * {0 main-
tain * * * any portion of his premises for the purpose
of gambling therein * * *; or to sell or offer for sale,
keep or give away, any intoxicating liquors, or to per-
mit the drinking of any intoxicating liquors upon said
premises, unless he has first procured a license there-
for; * * *” The Nebraska Liquor Control Commission
had not issued a license to appellant or the corporation.
There is no charge or evidence that there had been
gambling or a sale or an offer to sell or to give away
intoxicating liquor by appellant or the club on its prem-
ises described in the complaint. The gist of the evi-
dence is that at the time and place stated in the com-
plaint there were persons on the premises, some of whom
were seated and engaged in conversation, others were
dancing, and a majority of them were drinking intoxi-
cating liquor.

Appellant contends that the ordinance is invalid be-
cause it is inconsistent with the Nebraska Liquor Con-
trol Act. The decisive issue is the validity or invalidity
of the ordinance, the basis of this case. A municipal
corporation derives all of its power from the state and
it has only such authority as the Legislature has granted
to it. If the ordinance conflicts with the statute the
latter is the superior law and the former is not en-
forcible. Phelps Inc. v. City of Hastings, 152 Neb. 651,
42 N. W. 2d 300. The word inconsistent as used herein
means contradictory in the sense that two legislative
provisions cannot coexist. The court is obligated to
harmonize, to the extent it can legally be done, state
and municipal enactments on the identical subject. Bod-
kin v. State, 132 Neb. 535, 272 N. W. 547.

The authority to regulate all phases of the control of
the manufacture, distribution, sale, and traffic in alco-
holic liquors is vested exclusively in the Liquor Control
Commission except as otherwise specifically delegated
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by the Liquor Control Act. § 53-116, R. R. S. 1943;
Phelps Inc. v. City of Hastings, supra; State ex rel.
Nebraska Beer Wholesalers Assn. v. Young, 153 Neb. 395,
44 N. W. 2d 806. A limitation on the power of the com-
mission is the following provision of the Liquor Con-
trol Act: ‘“* * * nothing herein contained shall prevent
the possession and transportation of alcoholic liquor for
the personal use of the possessor, his family and guests;
- R ®» 0§ 53-102, R. R. S. 1943. This authorizes any
person who can lawfully acquire intoxicating liquor to
possess, transport, have, and keep it on premises owned,
occupied, or controlled by him subject to the restriction
that it must be for the personal use of the possessor,
his family, and guests. The ordinance seeks to prohibit
any unlicensed person from possessing or having or
keeping intoxicating liquor for the use of the possessor,
his family, and guests upon any.premises owned, occu-
pied, or controlled by the owner of the liquor. There
is nothing in the language of the statute quoted above to
suggest that the possessor of intoxicating liquor secured
for the use of himself, his family, and guests must be
kept and used away from the premises owned by the
possessor. The essence of the ordinance is that it is
unlawful for any person to maintain any portion of his
premises to keep intoxicating liquor on or in it or to
permit the drinking of any intoxicating liquor upon his
premises notwithstanding the fact that the liquor is
had solely for the use of the owner, his family, and
guests. This is in direct conflict and inconsistent with
the clear language and provisions of the statute last
quoted herein. The ordinance is unenforcible.

The judgment and sentence in this case should be and
they each are reversed and the cause remanded to the
district court with instructions to dismiss the case and
discharge the appellant.

REVERSED AND REMANDED WITH DIRECTIONS.
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Boyp Motor CoMPANY, A CORPORATION, APPELLEE, V.
CounTy OF Box BUTTE, APPELLANT,
67 N. W. 2d 774

Filed December 28, 1954. No. 33678.

1. Statutes. In the interpretation of a statute it will be pre-
sumed that the Legislature inserted every part thereof for a
purpose, and effect will therefore be given, if possible, to every
word, clause, and sentence in the act.

2. Taxation. Motor vehicles not subject to a motor vehicle tax,
as that term is defined in section 77-1238, R. S. Supp., 1953, in-
cluding dealers’ motor vehicles not registered for operation on
the highways, are subject to an ad valorem tax computed ac-
cording to the schedule of values fixed by the State Board of
Equalization and Assessment, as provided in section 77-1241.01,
R. S. Supp., 1953.

The effect of section 77-1242, R. S. Supp., 1953, is to
provide that after a dealer’s stock of motor vehicles has been
valued in accordance with the schedule of values fixed by the
State Board of Equalization and Assessment, the assessment
and levy of the tax will be made in the same manner and in
the same proportion of actual value as other merchandise.

AprpEAL from the district court for Box Butte County:
EarL L. MEYER, JUDGE. Reversed and remanded.

Clarence S. Beck, Attorney General, Clarence A. H.
Meyer, and Robert R. Moran, for appellant

Stubbs & Metz and Chambers, Holland & Groth, for
appellee. :

Heard before Sivwmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BosLAUGH, JJ.

CARTER, J.

Plaintiff appealed from an order of the county board
of equalization of Box Butte County raising the valu-
ation of a stock of automobiles, returned by it in the
amount of $9,495.17, to the sum of $14,390 in order to
conform to the valuation of motor vehicles as deter-
mined by the State Board of Equalization and Assess-
ment. The County of Box Butte demurred to the peti-
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tion. The trial court overruled the demurrer and, when
the county stood on its demurrer, entered judgment in
favor of the appellee in accordance with the prayer of
the petition. The county appeals.

The petition alleges that appellee is a regularly licensed
dealer in motor vehicles in Box Butte County. Within
the time and manner specified by law appellee returned
to the county assessor an inventory of the motor vehicles
it had on hand on March 10, 1954, for the purpose of ad
valorem assessment for tax purposes. The actual value
of each of the motor vehicles so returned, as reported
by appellee, is set out in the petition. On June 7, 1954,
the county board of equalization raised the value of the
motor vehicles and assessed the same on the basis of the
schedule of valuation prepared by the State Board of
Equalization and Assessment on June 13, 1953. Appellee
alleges that the latter basis of valuation relates to regis-
tered motor vehicles only, and does not relate to the tax-
ation of motor vehicles described in section 77-1242, R. S.
Supp., 1953. Appellee asserts that the assessed valu-
ation as fixed by the State Board of Equalization and
Assessment is not uniform and proportionate with other
property and constitutes a discrimination in favor of
other owners of property of the same class in Box Butte
County.

The demurrer admits the truth of all facts well pleaded.
We accept as true, therefore, that the actual value of the
motor vehicles involved, as reported by appellee, is
$9,495.17. We also accept as true that the actual valu-
ation for assessment purposes as fixed by the State
Board of Equalization and Assessment is $14,390.

The contentions of the parties are as follows: " The
appellee contends that his stock of motor vehicles shall
be valued by the county assessor in the same manner
as other merchandise as of March 10th, subject to re-
view by the county board of equalization, under the
provisions of section 77-1242, R. S. Supp., 1953. The
county asserts that the value of appellee’s stock of motor



516 NEBRASKA REPORTS [Vor. 159
Boyd Motor Co. v. County of Box Butte

vehicles is fixed by the State Board of Equalization
and Assessment under section 77-1241.01, R. S. Supp.,
1953, and that the method of valuing motor vehicles
for tax purposes owned by dealers is the same as motor
vehicles owned by persons other than dealers.

It is contended by appellee that Article VIII, section
1, Constitution of Nebraska, was amended in 1952 in such
a way as to exclude the necessity for uniform and pro-
portionate valuations in the valuation of motor vehicles
for taxation purposes. In view of the meaning of the
statutes controlling the result of the present litigation
we do not deem it necessary to pass upon the effect of
this amendment to the Constitution. It is plain, how-
ever, that motor vehicles could be taxed as a separate
class of tangible property.

In 1953 the Legislature adopted Legislative Bill No.
165 which has been incorporated into Chapter 77, R.
S. Supp., 1953. The statutes directly involved in the
present case are sections 77-1241.01 and 77-1242, R. S.
Supp., 1953. They provide as follows:

“Motor vehicles not subject to a motor vehicle tax,
including dealers’ motor vehicles on hand on January
1 and not registered for operation on the highways, shall
be subject to the ad valorem tax on tangible property;
such tax shall be computed according to the schedule
of values fixed by the State Board of Equalization-and
Assessment; Provided, that in the event a motor vehicle
which has been assessed for ad valorem tax purposes,
except dealers’ motor vehicles on hand January 1, is
later registered during the registration year for which
taxes have been assessed, the owner against whom such
ad valorem taxes have been assessed shall be credited
with the proportionate amount for the period during
which the motor vehicle tax has been paid.” § 77-1241.01,
R. S. Supp., 1953.

“Dealers in motor vehicles shall report their vehicles
on hand March 10 of each year as merchandise, de-
seribing each vehicle thus returned for ad valorem tax
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assessment, in the same manner and at the same pro-
portion of actual value that other merchandise is as-
sessed.” § 77-1242, R. S. Supp., 1953.

The county contends that the fixing of the valuation

of motor vehicles not subject to a motor vehicle tax,
- including dealers’ motor vehicles on hand on January
1 and not registered for operation on the highways, is
controlled by the words, “such tax shall be computed
according to the schedule of values fixed by the State
Board of Equalization and Assessment,” found in section
77-1241.01, R. S. Supp., 1953. The appellee asserts that
the words, “in the same manner and at the same pro-
portion of actual value that other merchandise is as-
sessed,” found in section 77-1242, R. S. Supp., 1953, is
the controlling provision.

After the amendment of Article VIII, section 1, of
the Constitution, the Legislature at its 1953 session en-
acted the foregoing provisions, among others. Prior to
their enactment, motor vehicles, including a dealer’s
stock, were taxed the same as other tangible property
except that the county assessor in computing the actual
value was to consider the schedule of actual valuations
prepared by the state Tax Commissioner. All taxes
on motor vehicles became due on November 1 and be-
came delinquent February 1 following. Dealers in motor
vehicles were required to report their vehicles on hand
on March 10 as merchgndise, describing each vehicle
thus returned. §§ 77-1239 to 77-1242, R. R. S. 1943. By.
the 1953 act the Legislature undertook to require the
payment of taxes on registered motor vehicles in ad-
vance, based upon the values certified to the county
assessor by the State Board of Equalization and Assess-
ment. § 77-1240, R. S. Supp., 1953. There is no issue on
this point in the present case. The question here raised
is the method provided for valuing motor vehicles which
were not registered, including dealers’ motor vehicles
on hand on January 1 and not reglstered for operation
on the highways. :



518 NEBRASKA REPORTS [Vor. 159
Boyd Motor Co. v. County of Box Butte

It is a fundamental rule of statutory construction
that effect be given, if possible, to every word, clause,
and sentence contained in a legislative act so that no
part of its provisions shall be inoperative or super-
fluous, if it can be avoided. Nacke v. City of Hebron,
155 Neb. 739, 53 N. W. 2d 564. In the interpretation
of a statute it will be presumed that the Legislature
inserted every word, clause, and sentence for a purpose
and intended that every part thereof should have effect.
It will not be construed in such a manner as to render
it partly ineffective or nugatory if a reasonable construc-
tion will make it effective. That construction is favored
which will render every word, clause, and sentence
operative.

With the foregoing rule in mind, we must necessarily
conclude that when the Legislature said in section 77-
1241.01, R. S. Supp., 1953, that motor vehicles not sub-
ject to a motor vehicle tax, as the latter term is de-
fined in section 77-1238, R. S. Supp., 1953, including
dealers’ motor vehicles not registered for operation on
the highways, shall be subject to the ad valorem tax on
tangible property and “such tax shall be computed ac-
cording to the schedule of values fixed by the State
Board of Equalization and Assessment,” it could have
meant only that such motor vehicles were to be valued
according to the schedule of values fixed by the State
Board of Equalization and Assessment. The language
is clear and unambiguous, and is subject to no other
construction.

Appellee asserts, however, that section 77-1242, R. S.
Supp., 1953, is just as clear and unambiguous in spe-
cifying that “Dealers in motor vehicles shall report their
vehicles on hand March 10 of each year as merchandise,
describing each vehicle thus returned for ad valorem
tax assessment, in the same manner and at the same
proportion of actual value that other merchandise is
assessed.” We think the foregoing section can be com-
pletely harmonized with section 77-1241.01, R. S. Supp.,
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1953, in such a way as to determine the clear intent
of the act. We point out that section 77-1242, R. S. Supp.,
1953, does not provide how the actual value shall be
determined. Such actual value is determined in the
manner specifically prescribed by section 77-1241.01,
R. S. Supp., 1953. It is provided by section 77-1242,
R. S. Supp., 1953, that dealers will report their vehicles
on hand on March 10 as merchandise, and describe each
vehicle thus returned for ad valorem tax assessment
in the same manner and at the same proportion of the
actual value that other merchandise is assessed. Con-
sequently, the actual value of a dealer’s stock of motor
vehicles is computed according to the schedule furnished
by the State Board of Equalization and Assessment,
and section 77-1242, R. S. Supp., 1953, is thereafter
applied to it. If other merchandise is assessed at 50
percent of value, the dealer’s stock of cars is so assessed.
The tax is not payable in advance but becomes due on
November 1 of the year assessed and becomes delinquent
on December 1 thereafter as provided by section 77-
1241, R. S. Supp., 1953.

Such a construction of the statutes makes it clear that
dealers’ motor vehicles were to be valued for taxation
purposes in accordance with the schedule of values fixed
by the State Board of Equalization and Assessment but
otherwise the assessment was to be in conformity with
the manner and proportion that other merchandise is
assessed. Such a construction makes the statutes con-
sistent throughout and gives effect to each and every
part thereof. So construed as a whole, no ambiguity
appears and a reasonable intendment is obtained.

We conclude that the trial court was in error in holding
that the schedule of values fixed by the State Board
of Equalization and Assessment had no application to
dealers’ motor vehicles described in section 77-1242, R.
S. Supp., 1953. The demurrer of the county should have
been sustained.

REVERSED AND REMANDED.
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THE OmMAHA NATIONAL BANK, PLAINTIFF, V. FRANK B.
HEINTZE, TREASURER OF THE STATE OF NEBRASKA, ET AL.,
DEFENDANTS.

First NAaTIONAL BANK OF OMAHA, PLAINTIFF, V. FRANK B.
HEiNTZE, TREASURER OF THE STATE OF NEBRASKA, ET AL.,

_ DEFENDANTS.
THE UNITED STATES NATIONAL BANK OF OMAHA, A
CORPORATION, PLAINTIFF, V. FRANK B. HEINTZE, TREASURER

OF THE STATE OF NEBRASKA, ET AL., DEFENDANTS.
67 N. W. 2d 753

Filed December 31, 1954. Nos. 33720, 33721, 33722.

Constitutional Law: Taxation. Section 77-709, R. R. S. 1943, in-
sofar as it purports to authorize a levy of taxes upon the shares
of stock of banks, industrial loan and investment companies,
and trust companies, in excess of four mills on the dollar of
the actual value thereof as provided by section 77-703, R. S.
Supp., 1953, violates the rule of uniformity as to class required
by Article VIII, section 1, of the Constitution of this state
and to that extent is unenforceable.

Original Action. Judgment for plaintiffs.

Wells, Martin & Lane, Finlayson, McKie & Kuhns, and
Morsman, Maxwell, Fike & Sawtell, for plaintiffs.

Clarence S. Beck, Attorney General, Clarence A. H.
Meyer, and Homer L. Kyle, for defendants.

Heard before Simmons, C. J., CARTER, MESSMORE,
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ.

Smimons, C. J. .

These three cases are original actions for declaratory
judgments to determine the rate of taxation of plain-
tiffs’ shares of stock. The precise question is whether
the capital stock of the plaintiffs is stock assessable at
four mills on the dollar of actual value as provided in
section 77-703, R. S. Supp., 1953, or at eight mills on
the dollar of the actual valuation thereof as provided in
section 77-709, R. R. S. 1943.

The plaintiffs are banks organized under the law of
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the United States with their principal places of busi-
ness in Douglas County. By the provision of section
77-709, R. R. S. 1943, the capital stock of banks is assessed
as such, the bank is required to pay the tax, and has a
lien on the stock for the tax. The defendants are the
State Treasurer, the county treasurer, and the county
clerk of Douglas County. Issues are made here by
petitions of the plaintiffs and general demurrers of the
defendants.

The legislative and judicial history of the intangible
tax laws, prior to the present situation, may be found
in our decisions in State Bank of Omaha v. Endres, 109
Neb. 753, 192 N. W. 322, Central National Bank v. Suth-
erland, 113 Neb. 126, 202 N. W. 428, and State ex rel.
Spillman v. Ord State Bank, 117 Neb. 189, 220 N. W.
265.

Supplementing those opinions, reference should be
made to Laws 1927, chapter 169, page 499. The Legis-
lature there provided for Class A intangibles taxable at
two and one-half mills on the dollar and for Class B
intangibles taxable at the rate of five mills on the dol-
lar with the proviso as to Class B that “shares of stock
in banks and all moneyed capital that comes into com-
petition with the business of banks or banking in the
state of Nebraska within the meaning of Section 5219 of
the Revised Statutes of the United States shall not be
classified and taxed under this section.” It was further
provided: “* * * that all moneyed capital that comes into
competition with the business of banks in the state of
Nebraska within the meaning of Section 5219 of the Re-
vised Statutes of the United States shall be taxed at the
same rate that bank stock is taxed.” Laws 1927, c. 169,
§ 2, p. 502. It then changed the rate of taxation on
bank stocks from “the same rate as tangible property”
(see Laws 1921, c. 133, art. VIII, § 4, p. 584) to “seventy
per cent of the mill rate at which tangible property is
assessed.” This was obviously an attempt of the Legis-
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lature to meet the impact of the act of Congress as set
out in the decisions above cited.

Then came the 1929 act. Laws 1929, c. 168, p. 577. In
this act, the Legislature placed money and certain other
intangibles in Class A and all other kinds of intangible
property were placed in Class B. The Legislature did
not re-enact the provisos above quoted relating to tax-
ation of bank stocks. The Legislature provided for a
tax of two and one-half mills on the dollar for Class A
intangibles. This provision is now section 77-702, R. R.
S. 1943. It then provided for a'tax of eight mills on the
dollar on Class B intangibles and this provision became
section 77-703, R. R. S. 1943. It then provided, by amend-
ment of the language of the 1927 act that: “The said two
and one-half mills’ tax and the eight mills’ tax respec-
tively, shall be in lieu of all other taxes upon such in-
tangible property * * *.” Laws 1929, c. 168, § 1, p. 577.
This became, in part, section 77-704, R. R. S. 1943. As
to bank stocks, the 1929 Legislature amended the 1927
act and provided that they should be listed and assessed
as intangible property at the rate of eight mills on the
dollar. This became section 77-709, R. R. S. 1943.

The statutes so remained until 1953 when the Legis-
lature enacted Laws 1953, chapter 266, page 878.

The title recited that it was an act to amend sections
71-701, 77-703, and 77-704, R. R. S. 1943, and, so far as
pertinent here, to reduce the rate of taxation of Class
B intangible property. The amendment of section 77-
701, R. R. S. 1943, provided that book accounts should be
included in Class A. It need not further be noted. The
Legislature did not change the rate on Class A intan-
gibles. It remained at two and one-half mills. The
Legislature then amended section 77-703, R. R. S. 1943,
by reducing the rate from eight mills to four mills on
intangible property in Class B. This is now section 77-
703, R. S. Supp., 1953. The Legislature then amended
section 77-704, R. R. S. 1943, by deleting therefrom the
words “at two and one half and eight mills respectively,”
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so as to have the sentence read: “The tax upon intan-
gible property in Classes ‘A’ and ‘B’ shall be in lieu of all
other taxes thereon * * *.” This is now section 77-704,
R. S. Supp., 1953.

The Legislature made no reference to section 77-709,
R. R. S. 1943, either in the title or body of the act. It
remains as before, providing for a tax on bank stocks
of eight mills on the dollar.

The plaintiffs urge here that the clause of section 77-
709, R. R. S. 1943, to wit: “at the rate of eight mills on
the dollar of the actual valuation thereof,” has been
repealed by implication. The defendants counter that
such would be an amendment by implication and not per-
missible under the provision of Article III, section 14,
of the Constitution which provides'th part: “* * * And
no law shall be amended unless the new act contain
the section or sections as amended and the section or
sections so amended shall be repealed.”

We need not determine either of those contentions.

The statutes as they now read provide for a tax on
corporate stock generally at the rate of four mills on the
dollar and a tax of eight mills on the dollar on bank
stock. We are here concerned specifically with that
situation. This is the legislative situation which we
had in State ex rel. Spillman v. Ord State Bank, supra.
We there held that a tax on the bank stock in excess
of the tax on the shares of corporate stock generally
was an invalid tax. This decision rests on the consti-
tutional requirement of uniformity as to class. Art.
VIIL § 1, Constitution. The same result was reached
in Century Oil Co. v. Department of Agriculture, 112
Neb. 73, 198 N. W. 569. There a statute levied an in-
spection fee on gasoline. The law was valid when en-
acted. Later the fees collected were far in excess of the
reasonable cost of inspection. The law was held unen-
forceable as to the excess.:

Here the plaintiffs claim that the tax above four mills
is an invalid tax. They offer to pay the four mills tax.
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We hold that section 77-709, R. R. S. 1943, insofar as
it purports to authorize a levy of taxes upon the shares
of stock of banks, industrial loan and investment com-
panies, and trust companies, in excess of four mills on
the dollar of the actual value thereof as provided by
section 77-703, R. S. Supp., 1953, violates the rule of
uniformity as to class required by Article VIII, section
1, of the Constitution of this state and to that extent is
unenforceable.

Plaintiffs ask for injunctive relief. We do not deem
it necessary to enter such an order. Should such be
necessary hereafter the way is open under the provisions
of section 25-21,156, R. R. S. 1943, for the plaintiffs to
apply for such an order.

JUDGMENT FOR PLAINTIFFS.
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HarriETTE FUSS, APPELLEE, V. GENE WILLIAMSON;,
APPELLANT.
68 N. W. 2d 139

Filed January 7, 1955. No. 33530.

Trial. A motion for a directed verdict must, for the purpose
of a decision thereon, be treated as an admission of the truth of
all material and relevant evidence submitted on behalf of the
party against whom the motion is directed, and said party is
entitled to have every controverted fact resolved in his favor,
and to have the benefit of every inference that can reasonably
be deduced from the facts in evidence.

Automobiles. When a driver of an automobile who has entered
an intersection for the purpose of negotiating a turn in the
proper lane of traffic fails to see an automobile entering the
intersection to the rear and not shown to be in a favored posi-
tion, the presumption is that the driver of the approaching
automobile will respect his right-of-way, and the question of
his contributory negligence in proceeding to cross the inter-
section is a jury question,

Negligence. Where the evidence is conflicting and from the
facts and circumstances proved reasonable minds might draw
different conclusions concerning any negligence or lack of negli-
gence, as well as comparative or contributory negligence, then
the trial court should submit such issues to the jury.

Appeal and Error. It is reversible error for the court to in-
clude, in its instructions to the jury, allegations of fact found
in the pleadings but which have not been supported by any
evidence.

(525)
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5. Trial: Appeal and Error. The court should submit to the
jury only such issues as find some support in the evidence,
and where an issue is submitted without support in the evidence
and is calculated to mislead the jury in the consideration of the
facts to the prejudice of the complaining party, the judgment
must be reversed.

APPEAL from the district court for Lancaster County:
HARRY A. SPENCER, JUDGE. Affirmed.

Baylor, Evnen & Baylor, for appellant.

Edwin F. Dosek and Davis, Healey, Davies & Wilson,
for appellee.

Heard before Simmons, C. J., CARTER, MESSMORE
YEAGER, CHAPPELL, WENKE, and BOSLAUGH JJ.

MEsSMORE, J.

The plaintiff, Harriette Fuss, brought this action at law
in the district court for Lancaster County to recover
damages for personal injuries sustained by her due to
a collision between an automobile driven by her and an-
automobile driven by the defendant. The cause was tried
to a jury, resulting in a verdict in favor of the defendant.
The plaintiff filed a motion for new trial which was
sustained. From the order sustaining the motion for
new trial, the defendant appeals.

For convenience we will refer to the parties as they
were designated in the district court.

The defendant contends that the plaintiff was guilty
of negligence and the defendant free of negligence, each
as a matter of law, or that, in comparison, the negligence
of the plaintiff was more than slight and the negligence
of the defendant was less than gross, and accordingly
the defendant’s motion for directed verdict should have
been sustained; and that as a matter of law the plain-
tiff was guilty of contributory negligence that would
bar her right to recover in the instant case. This as-
signment of error requires an examination of the
evidence.
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The record discloses that the plaintiff, Harriette Fuss,
on February 23, 1952, was using her husband’s 1941
Packard four-door sedan. With her were two of her
children, Daniel, Jr., age 7, and Marlene Kay, age 3,
who were occupying the back seat of the automobile.
The plaintiff had driven to Gold and Company’s ‘store
and parked in front of the store on the south side of
O Street, about a quarter of a block west of the inter-
section of O and Eleventh Streets in Lincoln, Nebraska.
She backed the automobile out from in front of the
store intending to return to her home. As she did so,
she proceeded east on O Street in the south traffic lane
and stopped at the traffic light which was red. Her
automobile was the first car in line. When the traffic
light turned green, she started to make a right turn to
go south on Eleventh Street. At that time pedestrians
were crossing the cross walk going east and west on O
Street. The cross walks were marked, and were about
20 feet in width. She stopped her car immediately north
of the cross walk on the south side of O Street. At that
time she was in the west, or right hand lane, with her
car facing southeast, a little more south than east. The
front wheels of the car were about 2 feet north of the
north marker for the east-west cross walk on O Street.
She waited until the traffic light changed, and started to
complete the right turn. She testified that there was a
police officer in the center of Eleventh Street who mo-
tioned her to proceed. She started to move her car but
failed to get completely across the cross walk when the
collision occurred between the car she was driving and
the defendant’s car. When the collision occurred, she
was 3 feet south of the south border of the cross walk,
completely in the west lane of traffic, proceeding south.
The left front fender and bumper of her car were hit by
the right rear fender of the defendant’s car. When her
car was hit, it came to a stop. The defendant’s car pro-
ceeded about a quarter of a block south on Eleventh
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Street after the accident. When his car stopped, it was
in the west lane of traffic going south on Eleventh Street,
headed directly south. The force of the impact caused
the plaintiff to be shaken up, and threw her left arm
against the left front door and her stomach into the
steering wheel. The plaintiff’s two children were thrown
to the floor at the time of the impact. She was 3 months
pregnant at the time of the accident, and was very
nervous after the accident. She testified further that the
defendant got out of his car and she got out of the car
she was driving, and they met between the two cars.
The defendant told her that he did not see her. She
fixed the point of impact as 2 feet south of the pedestrian
cross walk, in the middle of the dividing line of the two
south-bound traffic lanes. She waited for the police
officer to come and fill out an accident report, after
which she proceeded home.

On cross-examination she testified that when she pro-
ceeded east on O Street, the right side of her car was
15 feet from the south side of O Street, and when she
stopped at the red traffic light her automobile was about
2 feet from the rear of the cars parked on O Street, in
the south lane of trafficc. When she drove up to the
traffic light, she stopped 2 feet west of the cross walk
running north and south on O Street on the west side
of Eleventh Street. When the traffic light changed,
she proceeded about 30 feet before she stopped her car.
Her car was entirely off the north-south cross walk on
the west side of Eleventh Street when she came to a
stop at the intersection. The front of her car was about
2 feet from the north boundary of the east-west cross
walk. The right side of her car was about 14 feet from
the west curb of Eleventh Street, and the right front
wheel of her car was about 1 foot from the north line
of the east-west cross walk. The right front wheel of
her car was a little east of the back end of the cars
parked diagonally on the west side of Eleventh Street.
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She further testified that she did not at any time look to
see if there was any car coming from the north, nor did
she see any car ahead of her. She did not see any traf-
fic on Eleventh Street. She testified that she would have
looked if it had not been for the police officer who was
directing traffic. She did not see the defendant’s car
until the collision occurred. He was in the west lane of
traffic when he came to a stop, and the right side of his
car was from 1 to 2 feet from the cars parked on the
west side of Eleventh Street. The defendant’s car did
go straight south, but he had to turn to the right to
get into the west lane. When the collision occurred,
he was in the east lane of the two south-bound lanes
on Eleventh Street, and the left front fender of her
car was on the white line separating the two lanes for
south-bound traffic on Eleventh Street. There is evi-
dence by the plaintiff that when the collision took place
the left front wheel of her car was about 23 feet east
of the west curb of Eleventh Street. When the colli-
sion occurred, she immediately applied her brakes and
kept them on until she came to a stop. She was driving
10 miles an hour, and by the use of her brakes could stop
her car within the distance of 2 or 3 feet at that speed.
She further testified that she believed the defendant
said he was going between 15 and 20 miles an hour, but
she was not sure; and that he told the police officer he
was in second gear and was going between 15 and 20
miles an hour.

It was agreed by the parties that at the time of the
accident the intersection of Eleventh and O Streets was
a congested area. '

The defendant testified that he owned a 1940 Ford
coach. On the day in question he drove to the intersec-
tion of O and Eleventh Streets. His wife and small son
were with him. He intended to let his wife out of the
car at the middle, or east, door of Gold’s store. As he
came up to the traffic light on the north side of O Street,
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the light was red. There was a car ahead of him and one
on his left. The car ahead of him went straight across
the intersection. He was 15 to 20 feet behind that car,
and proceeded south across the intersection. When he
started his car after the traffic light turned green, he
saw a car sitting at an angle at the southwest side of
the intersection. At that time he was just past the stop
light on the north side of O Street, before he got to the
middle of the street. The automobile he saw was at a
southeasterly angle, headed southeast. The left front
wheel of that car was 14 to 15 feet from the west curb
of Eleventh Street. There was nothing interfering in
his lane of traffic. He could see straight ahead of him.
The back end of the most northerly car parked at Elev-
enth and O Streets was not more than 1 or 2 feet from
the cross walk on the south side of O Street. The cars
parked on the west side of Eleventh Street extended out
about 15 feet. The defendant further testified that
he shifted into second gear and his speed was between
5 and 10 miles an hour. He was 16 to 17 feet from the
west curb on Eleventh Street. He saw the plaintiff’s
car when he first entered the intersection, and the next
thing he knew he heard the noise of the fenders colliding.
He did not stop quickly—there was no hurry or jam-
ming of brakes. He stopped 25 to 35 feet past the in-
tersection. When he stopped, he got out of his car and -
walked back and saw the plaintiff’s car. There was a
pile of dirt 2 or 3 feet inside the north line of the cross
walk. When he crossed the intersection there was no
police officer there directing traffic. Within 3 to 6 min-
utes a motorcycle policeman arrived. The defendant
testified that when he entered the intersection the plain-
tiff’s car was back 2 or 3 feet, headed to the southeast,
more to the east than to the south, at about a 45 degree
angle. As he crossed the intersection, he saw nothing
in motion except the car in front of him, and the car
to his left: He was looking straight ahead. The plain-
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tiff told him she did not see him coming. He denied that
he ever told anyone his speed was 15 to 20 miles an
hour, but that it was 5 to 10 miles an hour. He did
not see the plaintiff at the time of the impact. When he
crossed the intersection, the left front wheel of the plain-
tif’s car was flush with the back end of cars parked
on the west side of Eleventh Street, about 14 feet from
the west curb. The back end of the plaintiff’s car was
across the north-south cross walk, and the right front
side 3 feet distant from the north line of the cross walk.
When he saw the plaintiff’s car at the time he was on the
north side of the intersection of Eleventh and O Streets,
he testified that it was not difficult to realize what her
subsequent intention w