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BernarDp C. POPPE, PLAINTIFF IN ERROR, V. STATE OF

NEBRASKA, DEFENDANT IN ERROR.
52 N. W. 2d 422

Filed March 21, 1952. No. 33062.

1. Appeal and Error: Criminal Law. This court will not interfere
with a verdict of guilty in a criminal case which is based upon
conflicting evidence unless it is so lacking in probative force
that we can say as a matter of law that it is insufficient to
support a finding of guilt beyond a reasonable doubt.

2. Courts: Criminal Law. The rule of practice and procedure in
criminal cases promulgated under the authority of Article V,
section 25, of the Constitution of Nebraska set forth in Haffke
v. State, 149 Neb. 83, 30 N. W. 24 462, is adhered to.

8. Constitutional Law: Automobiles. Section 39-727, R. S. Supp.,
1949, held not violative of Article I, sections 6, 11, and 12, of
the Constitution of Nebraska, and Article III, section 2, and
amendments V, VI, and XIV, of the Constitution of the United
States.

4. Criminal Law. When a proper record of a previous conviction
has been produced, it becomes a matter of law for the court
to determine whether or not that record establishes a previous
conviction for the violation of a statute.

5. Criminal Law: Automobiles. Evidence as to the identification
of the defendant as the same person charged with two previous
offenses under section 39-727, R. S. Supp., 1949, and convicted,
examined and held to be sufficient to identify the defendant as
the same person.

Error to the district court for Sarpy County: THOMAS
E. DUNBAR, JUDGE. Affirmed.

William L. Walker and Earl Ludlam, for appellant.

Clarence S. Beck, Attorney General, and Dean G. Kratz,
for appellee.

Heard before Simmons, C. J., MESSMORE, YEAGER,
CuapPELL, WENKE, and BosvraucHh, JJ.

MESSMORE, J.

Plaintiff in error Bernard C. Poppe, defendant in the
district court for Sarpy County, brings this error pro-
ceeding seeking reversal of his conviction of unlawfully
operating a motor vehicle upon the public highways of
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this state while under the influence of alcoholic liquor.
The information also contained charges of two previous
convictions of a like offense. His motion for new
trial having been overruled, the defendant was sen-
tenced to serve not less than 1 year nor more than 18
months in the State Reformatory for men. The trial
court also ordered the defendant not to drive any motor
vehicle for a period of 1 year from the date of his final
discharge from the State Reformatory for men.

We will refer to the plaintiff in error as the defendant.

The defendant assigns as error that the verdict of
the jury is not sustained by sufficient evidence.

The evidence adduced by the State, briefly sum-
marizéd, is as follows: About 9:15 p. m., on February
13, 1951, patrolman Whitney of the Nebraska Safety
Patrol was patrolling Federal Highway No. 6 from
Lincoln to Gretna. The night was clear and cold, and the
pavement was dry. While he was in the cruiser car
a little east of Linoma Beach the defendant’s car passed
him at a speed of 50 miles an hour. The defendant’s
car was weaving back and forth across the pavement.
The patrolman fell in behind the defendant’s car at a
distance of about two blocks and continued northeast
on highway No. 6 at a speed of 65 miles an hour. The
defendant’s car continued to weave back and forth and
sometimes would be completely across the center line of
the pavement. After following the defendant for a
mile, the patrolman attempted to speed up and stop
him, at which time the defendant speeded up his car
and started to pull away from the patrolman. The
two cars continued on northeast to a hill which is be-
tween two and three miles east of Linoma Beach, and
started up the hill. They met a truck, and defendant
slowed his vehicle down to approximately 35 miles
an hour, and was at that time on his own side of the
road. After being clear of the truck, the defendant
speeded up and reached the top of the hill traveling
very fast. The patrolman was unable to stop him.
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They proceeded on, and passed the junction of highways
No. 85 and No. 6, and proceeded straight north. De-
fendant was traveling at a rate of speed of from 85
to 90 miles an hour. At that time the defendant’s car
was swerving on the highway. It would swerve com-
pletely across the highway and then sharply back to its
right side of the highway. This occurred several times
between that point and the southwest corner of Gretna,
at which time the defendant came up behind three cars
which were traveling northeast in the curve proceeding
to Gretna. The defendant passed these cars at a high
rate of speed. He was unable to see around this curve
to tell if any traffic was coming. After defendant got
clear around the curve, the patrolman could see the road
ahead, and he speeded up the cruiser car. The defendant
had slowed down, turned in at the east side of the Home
Oil Company, and stopped. As he came to a stop the
patrolman pulled up on the right side of the defendant’s
car and stopped. The patrolman opened the door of
the defendant’s car and smelled a strong odor of alcoholic
liquor. The defendant stepped out of his car holding
on to it. He was unsteady on his feet, his face was
flushed, and his eyes were watery and bloodshot. He
was not clear in his speech and stuttered considerably.
His clothes were disheveled and his hair was mussed.
As he walked to the patrol car his feet were spread far
apart. He staggered and his body lurched forward.
On the way to Papillion, the county seat of Sarpy
County, the defendant would fall -asleep, wake up,
straighten up, then fall asleep again. Upon the arrival
at Papillion they met another patrolman and the deputy
sheriff of Sarpy County. These two officers testified to
the defendant’s condition substantially to the same
effect as the arresting patrolman. All of these wit-
nesses gave as their opinion that the defendant was
under the influence of intoxicating liquor. On the in-
side of the defendant’s car was found two six-pack
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cartons of beer, and another carton with two cans of
beer gone.

The defendant testified that he is 29 years old, un-
married, and lives with his parents. He was employed
as an inside laborer with a railroad company. Since
his return from military service he has been nervous
and restless when not working, and he would go down
town or drive his car. He further testified that he went
to night school, attending a body and fender class. Prior
to February 13, 1951, he had been on a vacation. He
admitted the speed of his car to be 70 miles an hour
on occasions, and that he slowed down for the truck
as the headlights on the truck were set high. He fur-
ther testified that his windows were not steamed up.
One front wheel on his automobile was out of line which
caused it to swerve to the left, and he was required to
pull it back. He did not cross the center line of the
pavement. He always slowed down for trucks and
other cars. When he came to the curve he was traveling
75 miles an hour. He passed the cars on the curve,
slowed down, and had stopped at Gretna to get some-
thing to eat when'the patrolman came up. He was ac-
quainted with the highway. His feet had been frozen
on many occasions, and when he sat in the car for a long
period of time his legs would go to sleep. When he
stopped and got out of the car, the ground was rough and
he turned his ankle a little bit. Two or three hours
before the patrolman stopped him he had had a can of
beer before he got to Ashland. He never wears a hat,
and while he was out of the car near Linoma Beach
his hair became mussed. He described the way he was
dressed as the kind of clothes he usually wore to work.

The defendant’s father testified that after the de-
fendant went into the service the family moved from a
farm to Lincoln, and defendant lived with them. De-
fendant was on vacation prior to February 13, 1951,
and spent most of his time around the house. In the
evening defendant attended a body and fender school.
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Since his birth, defendant has had a defect of speech
which retarded his schooling. When he got excited
or nervous he stuttered very badly. He had trouble
with his feet; they had been frozen. Damp weather
caused him to have rheumatism, and when he would
get up from a sitting position, he would stagger. This
witness never saw the defendant drink too much beer.

In a prosecution against defendant for intoxication and
for driving a motor vehicle while intoxicated, evidence
of odor of alcoholic liquor on his breath, of staggering,
of impaired control of mental faculties, and of disregard
of danger resulting in accidents, and opinions by wit-
nesses testifying from observation that he was intoxi-
cated at the time and place charged, may be sufficient
to sustain a conviction. See Rhodes v. State, 124 Neb.
147, 245 N. W. 402. See, also, Smith v. State, 124 Neb.
587, 247 N. W. 421.

“This court will not interfere with a verdict of guilty
in a criminal case which is based upon conflicting evi-
dence unless it is so lacking in probative force that we
can say as a matter of law that it is insufficient to sup-
port a finding of guilt beyond a reasonable doubt.”
Haffke v. State, 149 Neb. 83, 30 N. W. 2d 462.

Before taking up other assignments of error contended
for by the defendant, we make reference to Haffke v.
State, supra, wherein section 39-727, R. S. 1943, was in-
volved. This statute was amended in 1947 and 1949, and
for the purposes of this case is section 39-727, R. S. Supp.,
1949. The amendments, however, do not affect the
subject matter contained in the act to the extent of
making any material difference in determining the pro-
ceedings in error in the instant case as will subse-
quently appear from an analysis of Haffke v. State,
supra. The statute provides in part as follows: “It
shall be unlawful for any person to operate or be in
the actual physical control of any motor vehicle while
under the influence of alcoholic liquor or of any drug.
Any person who shall operate or be in actual physical
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control of any motor vehicle while under the influ-
ence of alcoholic liquor or of any drug shall be deemed
guilty of a crime and, upon conviction thereof, shall be
punished as follows: * * *” Following this language
the statute specifies the penalties to be assessed for a
first, a second, and a third or subsequent offense. The
penalties increase in severity in each instance. It is
noted that the statute defines one crime. It provides
different penalties within limits upon conviction de-
pending upon whether the person found guilty had pre-
viously been convicted of one or more offenses under
the statute. Nowhere in the statute is the jury given
any function to perform with reference to the penalty.
The penalties are in effect habitual criminal penalties
limited to the one crime defined in the statute. See
Jones v. State, 147 Neb. 219, 22 N. W. 24 710.

The defendant in the cited case contended, as the de-
fendant here, that the jury should have been allowed to
decide whether or not the defendant was guilty of a
lesser crime. The obvious answer is that the statute
defines but one crime, that of operating a motor ve-
hicle while under the influence of alcoholic liquor or
of any drug.

This court, in Haffke v. State, supra, recognized a
diversity of opinion respecting the province of court and
jury where a charge is made of a second or subsequent
offense, citing authorities, then went on to say: “In
the absence of a statute placing upon the jury a duty
with reference to the penalty (such as section 28-401,
R. S. 1943), the penalty to be imposed after conviction
of a criminal offense is not for the jury but for the
court to determine within the limits fixed by the stat-
ute. * * * ‘Except as to crimes having an element of
motive, criminal intent, or guilty knowledge, evidence
of separate and distinct offenses committed by accused
is not admissible.” Swogger v. State, 116 Neb. 563, 218
N. W. 416; Henry v. State, 136 Neb. 454, 286 N. W. 338.”
The reason for these rules and the rules themselves are
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in conflict with the conclusions announced in Wozniak
v. State, 103 Neb. 749, 174 N. W. 298; Osborne v. State,
115 Neb. 65, 211 N. W. 179; Burnham v. State, 127 Neb.
370, 255 N. W. 48; Wiese v. State, 138 Neb. 685, 294 N.
W. 482. This court then accepted as sound the reason-
ing of other courts, citing Sammons v. State, 210 Ind.
40, 199 N. E. 555; Levell v. Simpson, 142 Kan. 892, 52
P. 2d 372; Hill v. Hudspeth, 161 Kan. 376, 168 P. 2d
922; People v. Gowasky, 244 N. Y. 451, 155 N. E. 737,
58 A. L. R. 9; Graham v. West Virginia, 224 U. S. 616,
32 S. Ct. 583, 56 L. Ed. 917. We deem it unnecessary to
again set out the holdings in the afore-cited cases upon
which this court relied in Haffke v. State, supra. To
discern. the applicability of such decisions we make ref-
erence to the Haffke case.

In Haffke v. State, supra, we said: “Accordingly,
under section 25, article V, of the Constitution, we pro-
mulgate the following rule of practice and procedure
in criminal cases hereafter tried in all courts. In the
absence of a provision placing upon the jury a duty
with reference to the penalty, where punishment is
sought under any statute defining one crime and pro-
viding for an enhanced penalty upon conviction of a
second or subsequent offense: (1) The facts with ref-
erence thereto must be alleged in the complaint, indict-
ment or information upon which the accused is prose-
cuted; (2) the fact that the accused is charged with
having committed a second or subsequent offense should
not be an issue upon the trial and should not in any
manner be disclosed to the jury; (3) if the accused is
convicted, before sentence is imposed a hearing should
be had before the court without a jury as to whether or
not there have been any prior convictions of the ac-
cused under the same statute; (4) the accused should
be given notice of the time of hearing at least three
days prior thereto; and (5) at the hearing, if the court
finds from the evidence submitted that the accused has
been convicted prior thereto under the same statute,
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the court should sentence the accused according to the
enhanced penalty applicable to the facts found. This
rule, of course, does not in any manner limit the appli-
cation in a proper case of the provisions of section 25-
1214, R. S. 1943.”

The defendant predicates error on part 2 of the rule of
practice and procedure in criminal cases as above stated,
for the reason that such a rule deprives defendant of hav-
ing a jury trial on all issues involved in the felony charge,
which is guaranteed to him under the Constitution of
Nebraska and the Constitution of the United States.
Also, the defendant predicates error on part 3 of the
practice and procedure in criminal cases as above stated,
for the same reason, and on part 5 as previously stated,
for the reason that under such rule defendant received
the enhanced sentence for a felony rather than a mis-
demeanor, without having a trial by jury on the pre-
vious convictions. The defendant then relies on the
cases of Wiese v. State, supra; Burnham v. State, supra;
Osborne v. State, supra; and Wosniak v. State, supra.
These cases are discussed in Haffke v. State, supra, and
overruled insofar as the same were in conflict with the
practice and procedure in criminal cases adopted in
Haffke v. State, supra. We find no occasion to discuss
the holdings in such cases again.

The defendant, in contending that he was deprived of
and denied his constitutional rights cites the following:
Article I, section 6, of the Constitution of Nebraska, to
the effect that the right of trial by jury shall remain
inviolate; Article III, section 2, of the Constitution of the
United States, as follows: ‘“The Trial of all Crimes,
except in Cases of Impeachment, shall be by Jury; * * *”;
amendment V of the Constitution of the United States,
“#* * * nor shall any person be subject for the same of-
fense to be twice put in jeopardy * * * nor be deprived
of life, liberty, or property, without due process of law;
# * #7. amendment VI of the Constitution of the United
States to the effect that the defendant shall be entitled
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to a speedy and public trial by an impartial jury of the
state; amendment XIV of the Constitution of the United
States, “No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of
the United States; nor shall any State deprive any per-
son of life, liberty, or property, without due process of
law; nor deny to any person within its jurisdiction the
equal protection of the laws”; Article I, section 11, of the
Constitution of Nebraska with reference to the right of
the defendant to have a speedy, public trial by an im-
partial jury of the county or district in which the offense
is alleged to have been committed; and Article I, section
12, of the Constitution of Nebraska, “No person shall be
compelled, in any criminal case, to give evidence against .
himself, or be twice put in jeopardy for the same offense.”

The practice and procedure in criminal cases adopted
in Haffke v. State, supra, is analogous to that now in
effect in the habitual criminal act. This practice and
procedure was adopted as a matter of sound public pol-
icy, and applies to any statute which imposes the duty
upon a court to inflict a greater punishment on the re-
petition of an offense.

Under statutes providing for a higher penalty or more
severe punishment to be imposed for a second or sub-
sequent offense under the liquor laws than for a first
offense, see Cisson v. United States, 37 F. 2d 330; Massey
v. United States, 281 F. 293; and cases subsequently
cited.

All questions here raised by the defendant against the
constitutional validity of section 39-727, R. S. Supp.,
1949, have been settled adversely to his contentions in-
sofar as the Constitution of the United States is con-
cerned. See, Graham v. West Virginia, supra: McDonald
v. Massachusetts, 180 U. S. 311, 21 S. Ct. 389, 45 L. Ed.
542; State v. Findling, 123 Minn. 413, 144 N. W. 142,
49 L. R. A. N. S. 449; 16 C. J., Criminal Law, § 3151, p.
1339; 24 C. J. S, Criminal Law, § 1959, p. 1145; 8 R. C.
L., Criminal Law, §§ 284, 285, 286, 287, pp. 271, 272, 273;
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Moore v. Missouri, 159 U: S. 673, 16 S. Ct. 179, 40 L.
Ed. 301; and as to state constitutions by decisions in
numerous state courts. The reasoning supporting these
decisions is equally applicable to the provisions found in
the Constitution of Nebraska. See, a very complete note
to State v. LePitre, 54 Wash. 166, 103 P. 27, 18 Ann.
Cas. 922; In re Miller, 110 Mich. 676, 68 N. W. 990, 34
L. R. A. 398, 64 Am. S. R. 378; Note to Commonwealth v.
McDermott, 224 Pa. 363, 73 A. 427, 24 L. R. A. N. S.
431; 1 Bishop on Criminal Law, 9 Ed., § 947 (7), p. 700,
§ 993a, p. 736; Jones v. State, 9 Okl. Cr. 646, 133 P. 249,
48 L. R. A. N. S. 204; Cross v. State, 96 Fla. 768, 119 So.
380; State v. Vandetta, 108 W. Va. 277, 150 S. E. 736;
Rand v. Commonwealth (Va.) 9 Gratt. 738; People v.
McCarthy, 45 How. Pr. 97; State v. Flynn, 16 R. 1. 10,
11 A. 170; State v. Zywicki, 175 Minn. 508, 221 N. W.
900; Davis v. O’Grady, 137 Neb. 708, 291 N. W. 82; Rains
v. State, 142 Neb. 284, 5 N. W. 2d 887.

To set out the reasoning in the above-cited cases hold-
ing that habitual criminal acts, or an act such as involved
in this case, are constitutional would unnecessarily
lengthen this opinion and serve no useful purpose. We
make reference to the same in answer to defendant’s
assignments of error attacking the constitutionality of
the act here involved.

The question arises as to the identity of the accused,
and whether he is the same person who was convicted
of two previous offenses of like nature as provided for
in the act. This hearing was had before the court.
The defendant objected to the hearing before the court
for the reason that he was denied his guaranteed con-
stitutional rights. This objection was overruled. We
have previously determined in the opinion the subject
matter of the objection, and proceed to the evidence on
this phase of the case.

The record discloses that the sheriff of Gage County
arrested the defendant on November 26, 1949, when he
found him driving a motor vehicle upon the public
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highways of this state in said county, while under the
influence of alcoholic liquor. He was taken by the
sheriff before a justice of the peace. His constitutional
rights were explained to him. The sheriff testified
against him. Defendant voluntarily entered his plea of
guilty. He paid a fine and his license to drive a motor
vehicle was suspended, as provided for under the stat-
ute in question for the first offense. The transcript of
proceedings in the justice court was admitted in evi-
dence.

A member of the Nebraska Safety Patrol testified to
arresting the defendant while he was driving a motor
vehicle when he was under the influence of alcoholic
liquor upon the public highways of this state, near
Lincoln, Nebraska, on May 30, 1950. The defendant was
taken before the municipal court at Lincoln, Nebraska,
on May 31, 1950. The patrolman testified against the
defendant. The transcript of the proceedings had in
" municipal court was admitted in evidence, showing that
the defendant’s motion to dismiss the case against him
was overruled. He was fined $100 and costs, his driver’s
license suspended for one year, and his car impounded,
as provided for the second offense under section 39-727,
R. S. Supp., 1949. He appealed to the district court.
The case was settled on December 1, 1950. Defendant
paid his fine of $100 and costs, and his driver’s license
was suspended. Certified copy of these proceedings
appears in the record.

Patrolman Whitney, the arresting officer, testified in
the instant case and also in the hearing before the trial
court which was held for the purpose of fixing the
penalty, and identified the defendant as the same per-
son charged in the information in the instant case. -

All of the witnesses testifying at this hearing iden-
tified the defendant as the same person involved in the
previous convictions, who was tried before a jury in
the instant case. Such evidence is held to be sufficient
on identification of the accused as the person convicted
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of two previous offenses of the same nature. See, Sam-
mons v. State, supra; Massachusetts Bonding & Ins. Co.
v. State ex rel. Gary, 191 Ind. 595, 131 N. E. 398; Davis
v. Commonwealth, 230 Ky. 732, 20 S. W. 2d 731; Belcher
v. Commonwealth, 216 Ky. 126, 287 S. W. 550; Graham
v. West Virginia, supra; State v. Dale, 115 Wash. 466,
197 P. 645.

We conclude, in the light of the evidence and the
foregoing authorities, that the defendant was properly
identified as the person who committed two previous
offenses, as provided for in section 39-727, R. S. Supp.,
1949, and was convicted of two previous offenses; also
that he was the person identified and convicted of the
offense charged in the information in the instant case.

Other assignments of error are without merit and
need not be discussed.

We adhere to the principles of law announced in
Haffke v. State, supra.

There appearing to be no prejudicial error in the
record, we conclude that the verdict of the jury and
the sentence of the trial court should be, and are hereby,
affirmed.

AFFIRMED.

WaLLacE G. QUEST, APPELLANT, V. EasT OMAHA

DRAINAGE DISTRICT, A CORPORATION, APPELLEE,
52 N. W. 2d 417

Filed March 21, 1952. No. 33087.

1. Constitutional Law. Constitutional guarantees are of little avail
unless carried out in the spirit in which they were framed, and
no plea of public benefits should be permitted to impoverish the
owner of private property, or override a plain constitutional
inhibition.

2. Eminent Domain. The purchase of property by a public corpo-
ration, where it could have been acquired by the power of eminent
domain, carries with it all the incidents of taking or damaging
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by eminent domain insofar as the question of damages by reason
of the taking or damaging is concerned.

Constitutional Law: Eminent Domain. One of the incidents of
taking property by eminent domain is that not only is the con-
demnor liable to compensate for the taking but also is liable,
by virtue of Article I, section 21, of the Constitution of Nebraska,
for consequential damage to other property in excess of the
damage sustained by the public at large.

The words, “or damaged,” in Article I, sec-
tion 21, of the Constitution of Nebraska, include all actual dam-
ages resulting from the exercise of the right of eminent domain
which diminish the market value of private property.

In a suit to recover damages under the con-
stitutional provision for damage to property for public use, it
is immaterial whether the petition states a cause of action ex
delicto or ex contractu. If the fact is established that property
has been damaged for public use, the owner is entitled to
compensation.

Eminent Domain. Where land is not taken, the measure of
damages is the difference in market value before and after
the damaging, taking into consideration the uses to which the
land was put and for which it was reasonably suitable.
Whatever reduces the market value of real estate by the
injuring of it for public use may be considered in determining
the just compensation to which the property owner is entitled.
The jury in fixing the damages sustained by a land-
owner in consequence of the appropriation, or injury, of his prop-
erty for a public use may take into account every element of
annoyance and disadvantage resulting from the improvement
which would influence an intending purchaser’s estimate of the
market value of such property.

Constitutional Law: Eminent Domain. In a case based on the
constitutional provision, proof of negligence or the commission
of a wrongful act is not necessary to a recovery.

In an action for damages based upon Article
I, section 21, of the Constitution of Nebraska and against a
drainage district organized under the provisions of Chapter 31,
article 4, R. S. 1943, for the damaging of private property for
a public use, it is not necessary for plaintiff to plead or prove that
he filed a notice as provided by section 31-451, R. S. 1943.

AppEAL from the district court for Douglas County:

Henry J. BEaL, JUDGE. Reversed and remanded.

William H. Thomas, for appellant.
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Fraser, Connolly, Crofoot & Wenstrand, for appellee.

Heard before Srmmons, C. J.,, MESSMORE, YEAGER
CHAPPELL, WENKE, and BosLaucHh, JJ.

’

Simmons, C. J. ,

This is an action for damages, allegedly caused to
plaintiff’s real estate, by reason of an excavation made
by defendant on its land adjoining that of the plaintiff.
Issues were made and trial was had. At the close of
all the evidence, on motion of defendant, the trial court
discharged the jury and dismissed the action. Plain-
tiff appeals. We reverse the judgment of the trial court
and remand the cause.

It was stipulated that the defendant was a corporation
organized and existing under the provisions of Chapter
31, article 4, R. S. 1943. As such it had the power of
eminent domain. § 31-415, R. S. 1943.

So far as is necessary for the requirements of this
opinion, we summarize the evidence in accord with
the rule that “A motion to dismiss or for directed ver-
dict admits the truth of all material and relevant evi-
dence adduced by the party against whom the motion
is made, and such party is entitled to have such evi-
dence considered in the light most favorable to him and
to have the benefit of all inferences reasonably deducible
therefrom in testing validity of the court’s action in dis-
posing of the motion.” Weisenmiller v. Nestor, 153 Neb.
153, 43 N. W. 2d 568.

The two tracts of land involved are situated in an
irregular tract in an area classed as the 5th Residence
District in the City of Omaha. Defendant’s land is
(roughly) a triangular piece bounded by Twenty-fifth
Street on the west, Sharon Drive on the north, and
Pershing Drive on the northeast. Plaintiff’s land is
contiguous to defendant’s land on the south and borders
on Twenty-fifth Street.

Plaintiff purchased his land in August 1945. At that
time it was and still is generally on the same level as
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Twenty-fifth Street. To the north the land which de-
fendant now owns was also of that same height for
some distance and gradually sloped down to Sharon
Drive. There were residences constructed along the
west side of Twenty-fifth Street. The land to the north
of plaintiff’s, then a cornfield, was suitable for residence
construction, facing Twenty-fifth Street to Sharon Drive.
Pershing Drive, running northwest to southeast, is at a
level appreciably lower than. Twenty-fifth Street. De-
fendant’s land had been excavated along Pershing Drive
to the approximate level of the Drive and back for some
distance into that land, leaving a cliff, as viewed from
the Drive. The closest this cliff came to plaintiff’s
land was 50 feet at the northeast corner or to the north
and rear of plaintiff’s land. It then angled to the
northwest and away from plaintiff’s land.

Plaintiff’s family consisted of himself, his wife, and
three minor children. He began the construction of a
house on his property in March 1946. He moved into
the incompleted house in May 1946, and thereafter he
and his family occupied it as a home both before and
after its completion as a modern home His house was
set back from Twenty-fifth Street and at its closest
point was 28 feet from his north or common boundary
line with defendant’s property.

Defendant purchased its land for the spe01f1c pur-
pose of excavating dirt therefrom for use on its levee.
In September 1946 it began its excavation. Defendant
allowed a strip of land 8 to 10 feet in width to remain
undisturbed along its south line and its west line on
Twenty-fifth Street. It cut a bank at a slope of one-
quarter to one along that line and excavated the bal-
ance of its land to a grade below *that of Sharon Drive
and Pershing Drive. The result was that a cliff 40 feet
high was made along the south side of its land con-
tiguous to plaintiff’s property and 38 feet from plain-
tiff’s house, and a cliff from 40 down to 15 feet high
at Sharon Drive along the west side of its property. In
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so doing it destroyed the use of its property for resi-
dential purposes, so far as Twenty-fifth Street was con-
cerned. It built a high wire fence on the boundary
line around the property above the cliff on both the
south and west sides of its property. Children could
and did get under the fence and play on the land above
the cliff with the resulting danger that the cliff pre-
sented. Fires were started in that area.

Dirt sloughed off from the face of the cliff and in
times of high wind, dust blew up the cliff and into
plaintiff’s house, and dust and litter blew into his
yard. Wind coming up the face of the cliff blew roof-
ing and shingles from the north side of the house. It was
necessary to double-insulate the north side of the house
and expend extra amounts for heat because of it. The
dust problem did not exist prior to the excavation work.

There was a railroad line some 500 or 600 feet east of
these properties. When trains passed, the noise was
excessive and the house and articles in it vibrated.
These vibrations caused cracks in the walls and ceilings
on the north side. Annoying noise and vibrations were
not experienced prior to the excavation.

Pools of stagnant water were in the excavated area.
Mosquitoes became quite bothersome in the summer-
time after the excavation, but were not experienced
prior thereto.

Hundreds of cliff swallows nested in the cliff made
by the excavation. They flew over the property of
plaintiff with resultant noise and filth in the yard and
on person and property. That condition was not a no-
ticeable one prior to the excavation, although there
were swallows in the cliff to the northeast prior to the
excavation. These swallows and their nests were attrac-
tive to children and caused them to try to get to the nests
and to shoot the birds.

The existence of the excavated area and the cliff, and
the other matters resulting from it, have materially de-
preciated the market value of plaintiff’s property and re-
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stricted its use. Plaintiff’s expert witness estimated the
depreciation at $6,000. Defendant’s expert witness esti-
mated the adverse effect of the existence of the exca-
vation and the cliff on the market price at $1,000 to
$2,000.

Defendant offered evidence that controverted most,
if not all, of these contentions. However, it is not ma-
terial to a determination of the question here presented.

Plaintiff contends that it was error to refuse to sub-
mit the case to the jury. Plaintiff rests his contentions
here upon either or both of two propositions: First,
upon the constitutional provision that “The property of
no person shall be taken or damaged for public use
without just compensation therefor.” Art. I, § 21, Con-
stitution of Nebraska.. Second, plaintiff contends that
the use made of its property by the defendant consti-
tutes a nuisance for which damages may be recovered.

Defendant here challenges those two contentions and
advances a third which is that plaintiff failed to serve
the notice provided for in section 31-451, R. S. 1943.

There is no contention here of negligence in defend-
ant’s acts. There is no contention of a removal of
lateral support.

We have heretofore stated the rules of law that de-
termine the questions here presented.

As above stated, defendant is a public corporation
organized under the laws of this state and has the power
of eminent domain. There is no question here that the
excavation was made for a public use. Defendant pleads
that this property was the only available property from
which earth could be taken without substantially in-
creasing the cost. In that connection we call attention
to our statement that “Constitutional guarantees are of
little avail unless carried out in the spirit in which they
were framed, and no plea of public benefits should be
permitted to impoverish the owner of private property,
or override a plain constitutional inhibition.” City of
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Omaha v. Kramer, 25 Neb. 489, 41 N. W. 295, 13 Am.
S. R. 504.

The following rules are stated in Snyder v. Platte
Valley Public Power and Irrigation Dist., 144 Neb. 308,
13 N. W. 2d 160, 160 A. L. R. 1154:

The purchase of property by a public corporation,
where it could have been acquired by the power of
eminent domain, carries with it all the incidents of tak-
ing or damaging by eminent domain insofar as the ques-
tion of damages by reason of the taking or damaging is
concerned.

One of the incidents of taking property by eminent
domain is that not only is the condemnor liable to com-
pensate for the taking but also is liable, by virtue of
Article I, section 21, of the Constitution of Nebraska,
for consequential damage to other property in excess of
the damage sustained by the public at large.

The words, “or damaged,” in Article I, section 21, of
the Constitution of Nebraska, include all actual damages
resulting from the exercise of the right of eminent
domain which diminish the market value of private
property.

In a suit to recover damages under the constitutional
provision for damage to property for public use, it is
immaterial whether the petition states a cause of action
ex delicto or ex contractu. If the fact is established
that property has been damaged for public use, the
owner is entitled to compensation.

Where land is not taken, the measure of damages is
the difference in market value before and after the
damaging, taking into consideration the uses to which
the land was put and for which it was reasonably
suitable.

““Whatever reduces the market value of real estate
by the injuring of it for public use may be considered
in determining the just compensation to which the prop-
erty owner is entitled”” Luchsinger v. Loup River
Public Power Dist., 140 Neb. 179, 299 N. W. 549.
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“‘The jury in fixing the damages sustained by a land-
owner in consequence of the appropriation, or injury,
of his property for a public use may take into account
every element of annoyance and disadvantage resulting
from the improvement which would influence an intend-
ing purchaser’s estimate of the market value of such
property.’” Asche v. Loup Rlver Pubhc Power Dist,,
136 Neb. 601, 287 N. W. 64.

In a case based on the constitutional provision, proof
of negligence or the commission of a wrongful act is not
necessary to a recovery. Wagner v. Loup River Public
Power Dist., 150 Neb. 7, 33 N. W. 2d 300.

Tested by these rules it is patent that plalntlff under
the constitutional provision, was entitled to have the
issue of his damages submitted to the jury for deter-
mination. The trial court erred in sustaining the mo-
tion of defendant. This makes a consideration of the
nuisance theory unnecessary.

This brings us to the defendant’s contention that plain-
tiff’s action is barred because of failure to plead and
prove the giving of the notice required by section 31-
451, R. S. 1943. That statute is in part as follows: “No
drainage district organized under the laws of Nebraska
shall be liable for damages arising out of the construction
or maintenance of any of the work of the said district
unless actual notice in writing, describing fully the
accident and the nature of the injury complained of,
describing the defects causing the injury, and stating
the time when and with particularity the place where
the accident occurred, shall be proved to have been
filed with the secretary of the board of directors of the
district within thirty days after the occurrence of such
accident or injury, except in cases involving minors or
incompetents, or where the person injured is incapaci-
tated to the extent that he is unable to give such notice
or to employ an agent or attorney to do so in his be-
half.”

The transcrlpt shows that on the opening day of the
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trial plaintiff amended his petition, with court permis-
sion, and alleged that he had notified the defendant in
writing of the damage to his property. There was evi-
dence of letters that passed between the parties. We
need not determine their sufficiency as to compliance
with the statute.

Defendant relies upon Bartels v. Drainage District,
122 Neb. 340, 240 N. W. 434. That case was one based
on negligent construction and maintenance.

Plaintiff relies upon Bridge v. City of Lincoln, 138
Neb. 461, 293 N. W. 375. There a similar claim in-
volved a charter provision comparable to the statute
here involved. That decision answers the defendant’s
contention here. Accordingly we hold that in an action
for damages based upon Article I, section 21, of the Con-
stitution of Nebraska and against a drainage district or-
ganized under the provisions of Chapter 31, article 4,
R. S. 1943, for the damaging of private property for a
public use, it is not necessary for plaintiff to plead or
prove that he filed a notice as provided by section 31-

451, R. S. 1943.
* For -the reasons given herein, the judgment of the
trial court is reversed and the cause is remanded for
further proceedings.

REVERSED AND REMANDED.

GranND IsLanp FINANCE COMPANY, A CO-PARTNERSHIP
CONSISTING OF EpGarR REYNOLDS AND FRANCES REYNOLDS,

APPELLANT, V. EDDIE EACKER, APPELLEE.
52 N. W. 2d 805

Filed April 4, 1952. No. 33110.

1. Appeal and Error. A finding of fact by the court in a law ac-
tion, where the finding by a jury is waived by the parties, will
not be disturbed on appeal unless clearly wrong.

Usury. A loan made at a place of business in violation of the

o
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provisions of section 45-123, R. S. 1943, is void and uncollectible
under the provisions of section 45-155, R. S. 1943.

AprPEAL from the district court for Custer County:
ELbrIDGE G. REED, JUDGE. Affirmed.

Johnson & DesJardien, for appellant.
E. F. Myers, for appellee.

Heard before Simmons, C. J., MESSMORE, YEAGER,
CHaPPELL, WENKE, and BosLAuGH, JJ.

Stvmons, C. J.

This case started as an action in replevin based on
a promissory note secured by chattel mortgage. The
security was not taken under the writ. The action pro-
ceeded as one for damages. Defendant pleaded by
way of answer that the debt was void and uncollectible
and that it had been paid. A jury was waived and trial
had to the court, resulting in finding generally against
the plaintiff and for the defendant, and that the debt
had been satisfied in full. The trial court entered
judgment for the defendant and dismissed plaintiff’s
petition. Plaintiff appeals. We affirm the judgment
of the trial court.

Treating the judgment as one against it on both issues,
plaintiff challenges its correctness as to both issues.

We review the evidence subject to the rule that “A
finding of fact by the court in a law action, where the
finding by a jury is waived by the parties, will not be
disturbed on appeal unless clearly wrong.” Witthauer
v. Employers Mutual Casualty Co., 149 Neb. 728, 32 N.
W. 2d 413.

Plaintiff is a copartnership. License was issued to it
to carry on the business of making loans at Broken Bow,
Nebraska, under the provisions of what are now sections
45-114 to 45-155, R. S. 1943. In the application for
this license plaintiff designated Geo. F. Dudley as the
manager who was to have charge of the business under
the license. . The license has been renewed annually.
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Under date of March 28, 1942, the Department of Bank-
ing granted plaintiff permission “to conduct your direct
loan business in the same office in which Mr. Dudley,
your manager, conducts an insurance -business and a
real estate loan business.”

We take up first the issue as to whether or not the
indebtedness was void and uncollectible.

The evidence is that from 1946 to 1949, Mr. Dudley

conducted in his office not only the loan business of
the plalntlff but also wrote life insurance, accident
insurance, car insurance, and fire - dwelling-house in-
surance; bought and sold new and used cars, trucks,
combines, and farm machinery; wrote bonds; and col-
lected rents on business houses—the evidence not being
clear as to whether he owned these business houses or
handled them on an agent basis. He also managed a
ranch from his office.
" The note here involved was one given November
22, 1948, to refinance the balance due on a note orig-
inally given by the defendant for the purchase of a com-
bine from Dudley in August 1947. The note given for
that purchase was endorsed payable to plaintiff on a
printed form.

The evidence is that defendant had sold cars for Dud-
ley. About the middle of July 1947, defendant, at Dud-
ley’s request, went to Dudley’s office to look at a used
car. Dudley then proposed to defendant that he buy a
combine, which defendant did.

Defendant’s- first defense is based on sections 45-123
and 45-155, R. S. 1943.

Section 45-123, R. S. 1943, so far as important here, pro-
vides: “No licensee shall conduct the business of mak-
ing loans under sections 45-114 to 45-155 within any
office, room or place of business in which any other
business is solicited or engaged in, or in association or
conjunction therewith, except as may be - authorized
in writing by the Director of Banking for the Depart-
ment of Banking upon his finding that the character of
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such other business is such that the granting of such
authority would not facilitate evasions of said sections,
or of the rules and regulations lawfully made thereunder;
* * %9

‘Section 45-155, R. S. 1943, is: “Violation of sections
45-114 to 45-155 in connection with any indebtedness,
- however acquired, shall render such indebtedness void
and uncollectible.”

The evidence is ample, in fact undisputed, to sustain
a finding that at all times involved here, plaintiff’s
business of making loans was conducted in an office and
at a place of business in which other business was
solicited and engaged in which was outside of and be-
yond the authority in writing of the Director of Bank-
ing.

The question then comes, is the indebtedness sued on
void and uncollectible? Obviously it is if the plain
~ language of the statute is to be followed.

Our decisions point directly to the answer.

In Motors Acceptance Corp. v. McLain, 154 Neb. 354,
47 N. W. 2d 919, we said: ‘“The small loan business is
one which is subject to regulation because of the abuses
which seem to be inherently linked with it.”

In Mack Investment Co. v. Dominy, 140 Neb. 709, 1
N. W. 2d 295, we had an action in replevin based on a
loan made under the act then in force. The defense
was usury. The statute there involved provided that
if interest or charges in excess of those prescribed shall
be received, the licensee shall “lose all his right to
collect or receive any sum whatever on said indebted-
ness.” We held that the licensee, because of brokerage
charges, lost his right to collect any sum whatever on
this indebtedness and “The letter of the statute admits
of no other interpretation by any construction.” In the
course of the opinion we said: ‘“The purpose and in-
tent of the legislature in passing this act were to protect
the borrower against excessive and usurious rates of
interest on small loans, and other charges, made under
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one subterfuge or another, and to control and regulate,
rather than protect, the lender.”

In Nitzel and Co. v. Nelson, 144 Neb. 662, 14 N. W.
2d 197, we had an action in equity to foreclose secur-
ities given for the payment of promissory notes. The
defense was usury under the small loan law based on
the prior act, sections 45-143 and 45-144, C. S. Supp,,
1941. There the statute provided that if interest or
charges in excess of the prescribed amount were con-
tracted for, collected, or received, the licensee “shall
thereupon lose all of his right to collect or receive any
sum whatsoever on said indebtedness.” We held that be-
cause of usury and excess charges the notes were ‘“void
and uncollectible.” In the course of the opinion we said:
“The duty of the court in the premises is clear and
distinct.”

In Union Loan Assn. v. Woodie, 13 N. J. Misc. 214, 177
A. 438, the Supreme Court of New Jersey had before it
a case that involved a statute which provided that no
corporation or association licensed under their act “shall
transact or solicit business under any other name or
at any other office or place of business than that named
in the license.” The statute further provided that
“every loan in connection with which such violation
shall have occurred shall be absolutely null and void
* * %2 One of the defenses was that the loan had been
made under the name of Union Loan Company, rather
than Union Loan Association, which was the corporate
title. The court held that the use of the word “company”
was a clear violation of the act. The court said: “It is
a harsh rule, but clearly intended to be such. The
abuses growing up under this class of loans no doubt
operated to induce the passage of this stringent legis-
lation, and the purpose of the act is obviously to hold
loan companies incorporated under the act to the strict-
est accountability, * * *.” The above decision was cited
with approval in Ryan v. Motor Credit Co., Inc., 130 N.
J. Eq. 531, 23 A. 2d 607, a decision of the Court of Chan-
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cery. That case was affirmed by the Court of Errors
and Appeals in 132 N. J. Eq. 398, 28 A. 2d 181, 142 A.
L. R. 640.

We hold that a loan made at a place of business in
violation of the provisions of section 45-123, R. S. 1943,
is void and uncollectible under the provisions of section
45-155, R. S. 1943.

We consider briefly the plea of payment.

The evidence is that at the time the note and chattel
mortgage here involved were executed defendant gave
Dudley positive directions to sell the combine and liqui-
date the debt, the new papers being executed to per-
mit a reasonable opportunity to do that to advantage.
"Dudley sold the combine in February 1949, and ad-
vised defendant of the sale, but said he had not then
received the money. On April 14, 1949, Dudley told
defendant he had received the payment for the com-
bine; that it was not sufficient to pay the debt; and
that there was still due a balance of $58 which defendant.
paid and received a receipt for balance of loan in full,
calculated from the records in Dudley’s office of plain-
tiff’s loans. There was some effort made to show that
this receipt was antedated to avoid the date of termina-
tion of Dudley’s authority as manager. There is ample
evidence to show that the final payment of $58 and the
receipt antedated the termination date. It is a fact
question determined by the trial court.

Without further reciting the evidence we hold it
ample to sustain the judgment of payment.

The judgment of the trial court is affirmed.

AFFIRMED.
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IN Re EsTATE oF MARY E. DRYDEN, DECEASED. PATRICIA
JEAN JOHNSON ET AL., APPELLANTS, V. E. O. RICHARDS,
EXECUTOR OF THE ESTATE OF MARY E. DRYDEN,

DECEASED, ET AL., APPELLEES,
52 N. W. 2d 737

Filed April 4, 1952. No. 33118.

1. Process. The requirement of publication of a notice in a news-
paper three weeks successively is complied with by publication
on one day of each of three weeks, that is, three successive
weekly publications.

In such an instance the notice is complete upon the
distribution of the last issue of the paper containing the notice
though three full weeks did not elapse after the first publication.

3. Time: Process. The construction of the statute providing for
notice of the time and place of proving a will, as made by this
court, was not changed or affected by section 25-2228, R. R. S.
1943.

Section 25-2228, R. R. S. 1943, does not refer
to the period during which a notice or legal publication must be
published but it was intended to and does limit the number of
issues in which the notice must appear when the medium of
publication has more than one regular issue each week.

5. Constitutional Law: Appeal and Error. This court will not in
an appeal consider or determine the constitutionality of a statute
unless it has been made an issue in the case in the trial court.

6. Appeal and Error. Generally a case in this court on appeal will
be limited to errors assigned and discussed and an assignment
of error not discussed will be considered waived.

7. Executors and Administrators. The authority of an executor,
in this state, is principally but not solely derived from the will
in which he is nominated and it is not complete until the court
has approved his nomination, he has qualified, and he has been
granted letters testamentary by the court. -

8. Fraud. Though one is under no duty to speak, if he does so,
he must tell the truth and not suppress or materially qualify
facts within his knowledge affecting the subject of his dis-
closure. Fraudulent representations may consist of half-truths
calculated to deceive and a representation literally true is fraud-
ulent if used to create an impression substantially false. A slight
imposition may terminate the privilege of silence.

Extrinsic or collateral fraud is that practiced in the

act of obtaining an adjudication in the course of litigation. It

consists of something done by the successful party that prevents
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the unsuccessful party, because of the fraud or deception prac-
ticed on him, from presenting his case or defense so that there
was not a real contest in or actual litigation of the issue of the
case.

10. Executors and Administrators. The personal representative of
an estate and his attorney are both fiduciaries in their relation
to the estate of the deceased and the persons interested therein.

. 11. Trusts. It is the duty of a trustee to fully inform the cestui
que trust of all facts relating to the subject’matter of the trust
which come to the knowledge of the trustee and which are mate-
rial to the cestui que trust to know for the protection of his
interests.

12.

Every violation by a trustee of a duty required of him
by law, whether willful and fraudulent, or done through negli-
gence, or arising through mere oversight or forgetfulness, is a
breach of trust.

13. Fraud: Judgments. The equity powers are ample, independently
of statute, to set aside a probate procured by fraud.

ApPPEAL from the district court for Deuel County:
Isaac J. NisLEy, JuDGE. Rewversed and remanded with
directions.

Dallas A. Clouse, and Beatty, Clarke, Mu'rphy & Mor-
gan, for appellants.

Baskins & Baskins, Edward E. Carr, Richard D. Ditte-
more, and Greydon L. Nichols, for appellees.

Heard before Simmons, C. J., MESSMORE, YEAGER,
CHAPPELL, WENKE, and BosrLAUGH, JJ.

BOSLAUGH, J.

This is an action in equity commenced in the county
court by appellants against appellees to set aside a de-
cree admitting to probate the will of Mary E. Dryden,
deceased, on the ground that the probate thereof was
obtained by fraud and that appellants have valid legal
objections to its probate. Appellants were the grand-
niece and grandnephew respectively of the deceased, and
are her only relatives. They and appellees are the bene-
ficiaries named in the will, and E. O. Richards is the
executor of the will and the estate of the deceased.
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The will was without contest admitted to probate
and about four months thereafter the petition was filed
by appellants to vacate the order of probate and to
be permitted to contest the will. The county court sus-
tained demurrers of appellees to the petition and an ap-
peal was taken to the district court. That ¢ourt sus-
tained the general demurrers filed therein by appellees
to the petition ‘and rendered a judgment of dismissal.

Appellants challenge the validity of the judgment
of the district court because they claim that lawful
notice of the hearing of the petition for the probate of
the will of the deceased was not given. The defect
alleged by them is that the order of the county court
designated November 3, 1950, as the date of hearing
of the petition for the probate of the will and required
notice to be published as provided by law in the Chappell
Register, a weekly newspaper. The notice was pub-
lished in the issues of the paper of October 19, October
26, and November 2, 1950. The hearing was had and
the decree of probate of the will was rendered on No-
vember 3, 1950, 15 days after the first publication of
the notice. The notice was not published for three
weeks successively covering a period of 21 days as'ap-
pellants assert the law requires.

The statute requires that notice of the time and place
of proving a will shall be given by publication in a
newspaper designated by the judge of the county court
“three weeks successively, and no will shall be proved
until notice shall be given as herein provided * * *”
§ 30-217, R. R. S. 1943. Publication of notice sufficient
to satisfy the demands of this statute was determined
many years ago. The requirement of publication of a
notice in a newspaper “three weeks” is complied with
by the publication thereof in a weekly paper on one day
of each of three weeks, that is, three successive weekly
publications. The notice is complete upon distribution
of the last issue of the paper containing the notice
though three full weeks have not elapsed since the first
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publication. Alexander v. Alexander, 26 Neb. 68, 41
N. W. 1065; State v. Hanson, 80 Neb. 724, 115 N. W.
294; Claypool v. Robb, 90 Neb. 193, 133 N. W. 178; In re
Estate of Johnson, 99 Neb. 275, 155 N. W. 1100; Pohlenz
v. Panko, 106 Neb. 156, 182 N. W. 972.

The act of 1915 defining the word “week” as used in
certain statutes providing for publication of notices did .
not change or affect the construction of the statute pro-
viding for notice of the time and place of proving a
will. Laws 1915, c. 222, p. 491; § 25-2227, R. R. S. 1943;
In re Estate of Johnson, supra. It is conceded in this
case that this is also true as to the act of 1917 on the
subject of the publication of notices and other legal
publications. Laws 1917, c¢. 202, p. 481. Likewise it
is obvious that the act of 1923 by its terms applied only
to the publication of notices and other legal publications
required by law to be published “a certain number of
days” when published in-a daily, semiweekly, or tri-
weekly paper. Laws 1923, c. 100, p. 255.

In Claypool v. Robb, supra, it was decided that a pro-
vision of the code that publication must be made four
consecutive weeks was satisfied by publication in a
weekly newspaper once each week for four consecutive
weeks “But, where the notice is published in a paper
having more than one issue during the week, insertion
of the notice in each of the regular issues during the
week is necessary to a complete publication of the no-
tice for that particular week.” It was because of the
holding of the court in reference to the publication of
legal notices in newspapers having more than one regu-
lar issue in each week that the Legislature passed Laws
1927, c. 63, p. 225. The amendment thereof in 1943
made no material change. It added a sentence defining
a daily newspaper. Laws 1943, c. 47, p. 197; § 25-2228,
R. R. S. 1943. The parts thereof pertinent to the prob-
lem now being considered are: “All legal publications
and notices * * * that may by law be required to be
published a certain number of days or a certain num-
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ber of weeks shall be legally published when they have
been published in one issue in each week in a daily,
semiweekly or triweekly newspaper, such publication
* * * {0 be made upon any one day of the week upon
which such paper is published, except Sunday * * *.
Nothing in this act contained shall be construed as pre-
venting the publication of such legal notices and publi-
cations in weekly newspapers. * * * All legal publica-
tions and all notices of whatever kind or character that
may be required by law to be published a certain num-
ber of days or a certain number of weeks, shall be and
hereby are declared to be legally published when they
shall have been published once a week in a weekly, semi-
weekly, triweekly or daily newspaper for the number of
weeks, covering the period of publication.”

The Legislature, by any of the acts above referred to,
did not intend to enact that in no case would a publica-
tion be complete until the full number of weeks men-
tioned had elapsed after the first publication. This re-
sult if desired by the Legislature could easily have been
accomplished by simple and clear language. Its objec-
tive was not to destroy the rule that where the time
mentioned by the statute indicates only the number of
times the notice is required to be published, it is satis-
fied if the notice is published the number of times men-
tioned. The purpose and intention of the Legislature
were to eliminate the requirements of Claypool v. Robb,
supra, and to provide that the insertion of the matter re-
quired to be published in one regular issue of a legal
_paper in any week should be a legal and sufficient pub-
lication for that period without regard to whether the
paper had one or more than one regular issue during
that period. The act of 1943 does not refer to the duration
or period during which a notice or other legal publica-
tion must be published but it was intended to and does
limit the number of issues in which the notice must
appear when the medium of publication has more than
one regular issue each week. The object of the act was
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to put weekly newspapers and newspapers with more
than one regular issue each week in the same situation
in reference to the publication of notices and other pub-
lications. The time mentioned in the last part of the
act that all legal publications and notices required by
law to be published a certain number of weeks shall be
legally published “when they shall have been published
once a week in a weekly, semiweekly, triweekly or
daily newspaper for the number of weeks, covering the
period of publication” indicates only the number of
times the notice is required to be published and does
not refer to the duration of the notice. See, In re Estate
of Johnson, supra; Davies v. American Investment &
Trust Co., 94 Neb. 427, 143 N. W. 464; Claypool v. Robb,
supra; State v. Hanson, supra; Davis v. Huston, 15 Neb.
28, 16 N. W. 820.

Appellants assail the legal sufficiency of the notice
given of the time and place of the hearing of the peti-
tion for the probate of the will of the deceased. They
say that service of notice upon them by publication was
a denial of due process of law in violation of Article
X1V, section 1, of the Constitution of the United States
and Article I, section 3, of the Constitution of Nebraska,
because the residence and location of each of them were
known to the executor and proponent and that anything
less than personal service of notice on them failed to
satisfy the demands of due process. This in short is a
declaration that section 30-217, R. R. S. 1943, fails to
meet constitutional requirements.

The record does not show that this issue was presented
in any manner in the district court. It made its initial -
appearance in the brief of appellants in this court. In
order for this court to consider the constitutionality of
a statute, except in an original action, it must be raised
and placed in issue in the trial court. Weekes v. Rum-
baugh, 144 Neb. 103, 12 N. W. 2d 636, 150 A. L. R. 129;
Madison County v. Crippen, 143 Neb. 474, 10 N. W."2d
260. ' '
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The notice of the hearing for the probate of the will
was legally published, the service was complete on
November 2, 1950, and it was permissible to have a
hearing on the next day.

Appellants requested I. J. Nisley, one of the judges of
the Thirteenth Judicial District, to declare himself dis-
qualified to act in the case in any of the proceedings had
and they objected to his doing so on the grounds that he
was prejudiced against appellants; that he was related
to one of the beneficiaries named in the will of the de-
ceased; that he had discussed matters involved in the
case with and had advised some of the parties adverse
to appellants; and that he was a material witness for
appellants in reference to matters involved in the case.
The request and objections were denied by Judge Nis-
ley and demurrers to the petition of appellants to vacate
the order of probate of the will of the deceased were
heard by him and sustained. The denial of the request
and objections is assigned as an error by appellants but
the assignment is not discussed by them. Generally a
case in this court will be limited to errors assigned and
discussed and an assignment of error not discussed will
be considered waived. Rules of Supreme Court, 8 a 2 (4);
Little v. Loup River Public Power Dist., 150 Neb. 864,
36 N. W. 2d 261, 7 A. L. R. 2d 355; Schluter v. State,
153 Neb. 317, 44 N. W. 2d 588; Daugherty v. State, 154
Neb. 376, 48 N. W. 2d 76.

The correctness or invalidity of the action of the trial
court in sustaining the demurrers to the petition and
adjudging a dismissal must be decided from a consider-

" ation of the facts well pleaded in the petition. It alleges
that: Mary E. Dryden died on the 9th day of October
1950, a resident of Deuel County, and left an instrument
purporting to be her will. It and a petition for the
probate thereof were filed in the county court of that
county and November 3, 1950, was designated as the date
of hearing. A hearing was held at the time indicated.
The instrument was admitted to probate as the will of the



VoL. 155] JANUARY TERM, 1952 559

Johnson v. Richards

deceased, and E. O. Richards was confirmed and quali-
fied as executor of the will. The property of the de-
ceased consisted of real and personal property estimated
by the petition for probate to be worth $90,000. She
left surviving her appellants, the grandchildren of a
deceased sister of the testatrix, as her only heirs at law.
The appellants, as was well known to the proponent of
the will, Leta Ellen Koier, and Richards, resided and had
resided for many years at 209 West 46th Street in
Seattle, Washington. Richards wrote the petition for
the probate of the alleged will of the deceaséd and stated
therein the correct address of appellants. Neither of
them knew of the death of Mary E. Dryden, the existence
of a will made by her, the filing in court for probate of
an instrument claimed to be her will, nor the institution
of any proceedings in regard thereto or with reference
to her estate until they received on October 30, 1950, a
letter from Richards dated October 27, 1950, stating the
fact of the death of Mary E. Dryden, enclosing an al-
leged copy of the instrument said to be the will of the
deceased, and advising appellants that the “will was in
the process of being probated.” Appellants had no
knowledge of the date of hearing for the probate of the
will of the deceased or of any date fixed for any hearing
or proceedings in regard to the estate of the deceased
until shortly before the filing of their petition in this
case. The letter of Richards was silent as to all of such
matters. Appellants immediately upon receipt of his
letter wrote and mailed him a request for information
as to the date of hearing on the probate of the will. He
did not answer the request but remained silent and
gave appellants no further information.

The instrument probated as the will of the deceased
was prepared by Richards, a member of the Bar of Ne-
braska, and for many years prior thereto attorney for
the testatrix and there was and had been between them a
close fiduciary relationship. The preparation and ex-
ecution of the will were under the personal and direct
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supervision, management, and direction of Richards.
He is principal beneficiary of the will and is named and
designated therein as executor. He, as a part of a plan
to secure for himself the property of the deceased, by the
use of arts, devices, contrivances, and deception and by
making use of the implicit confidence and trust which
the deceased had for him, advised, persuaded, and in-
duced her to make during a considerable period of time
several wills and other instruments, each suggested and
prepared by him, changing the disposition of her prop-
erty, and each change made in these resulted in the
gift of a greater part of her property to him. These in-
struments or any of them were not the product of the
free and voluntary act of the deceased but each was
the product of the fraud and undue influence of Rich-
ards, of such a nature and to such an extent, that they
and each of them, including the one probated as the
will of the deceased, were his instruments.

Richards during several years preceding the death of
Mary E. Dryden induced and caused his wife to and she
did make frequent visits to and spent much of her time
at the home of the deceased, did errands for her, cooked
her meals, complied with her every wish, and per-
formed for her a vast number of personal favors and
courtesies. Richards during this time frequently called
at the home of the deceased and visited with her. These
things were done as a part of a plan of ingratiating
Richards in the trust and confidence of the deceased and
enabled him to influence and control her in the disposi-
tion of her property to his advantage and profit. It was
by virtue of these facts that he became the principal
beneficiary and executor of the instrument probated as
the will of the deceased.

The will was made on the 9th day of January 1950.
The testatrix was an elderly woman, feeble in body and
mind, physically and mentally weak and ill. She was
and had been under the care of physicians. Richards
was at that time and for several years prior thereto had
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been the personal adviser and legal counselor of the
testatrix in all of her personal and business matters.
He was her close friend and confidant, and had gained
and had her friendship, trust, and complete confidence to
the extent that he was able to and did dominate and
control her. She accepted, believed, and acted upon
advice, counsel, or directions given her by him. The in-
strument signed by her on January 9, 1950, purporting
to be her will was the result of the fraud and undue
influence of Richards and was not and is not the will of
the testatrix. He was not related to her, was not a
natural object of her bounty, and had no relationship
to her except as he had become acquainted with her as
her counselor and adviser and thereafter ingratiated him-
self in her friendship, confidence, and trust.

He prepared, had executed, and filed the petition
of the proponent for the probate of the will. He knew
the date of the hearing to be had thereon, deliberately
and fraudulently refrained from informing appellants
of the facts in reference thereto except as above stated,
and did not at any time advise them of the date of the
hearing. He deliberately planned to deceive and did
deceive appellants concerning the true facts of the
making of the alleged will, its validity and force, and
the time when it would be before the court for examina-
tion and probate. He knew at all of the times re-
ferred to that appellants were the only heirs at law of
the deceased. He was the attorney for her estate,
acted as such from the time of her death, and was
present and conducted the proceedings on behalf of her
estate and himself at the hearing for the probate of the
will. :

The objections of appellants to the probate of the
alleged will of the deceased filed at the time of the
filing of the petition to set aside the decree of probate
are absence of due execution, mental incapacity of the
deceased, and undue influence.

Appellants argue that a person designated in a will
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as executor becomes such at the time of the death of
the testator; that he is from that time vested with all
the rights, powers, and duties and is subject to all the
obligations, responsibilities, and liabilities of an execu-
tor; and that he then has without further act, proceed-
ings, or adjudication the status of a fiduciary towards
the estate, the beneficiaries, and the heirs of the de-
ceased. -

At common law the executor derived his power and
authority solely from the will by which he was ap-
pointed, and not from the probate, which was held to be
only evidence of his right. In this state and many of the
other states the authority of an executor, while derived
primarily from the will is not derived solely therefrom,
is not complete until the court has approved his nomina-
tion, the executor has qualified by complying with cer-
tain statutory requirements, and has been granted let-
ters testamentary by the court. In re Estate of Blocho-
witz, 124 Neb. 110, 245 N. W. 440; In re Estate of
Haeffele, 145 Neb. 809, 18 N. W. 2d 228; State ex rel.
Huber v. Tazwell, 132 Or. 122, 283 P. 745; In re Birkholz’s
Estate (Iowa), 197 N. W. 896; Davenport v. Sandeman,
204 Towa 927, 216 N. W. 55; In re Estate of Swanson,
239 Towa 294, 31 N. W. 2d 385; Estate of Svacina, 239
Wis. 436, 1 N. W. 2d 780; Annotation, 95 A. L. R. 828; 33
C. J. S., Executors and Administrators, § 22, p. 903.
Richards became executor of the will of Mary E. Dry-
den when he was appointed and qualified on the 3d
day of November 1950.

The date of the hearing for the probate of the will
was November 3, 1950. The second publication of the
notice of the hearing was October 26, 1950. The appel-
lants, the heirs at law of the deceased, had no informa-
tion of the death of Mary E. Dryden, that she left an
alleged will, or of the pendency of the proceedings af-
fecting it or her estate. They resided, as the proponent
and Richards knew, in Seattle, Washington. The appel-
lants received on October 30, 1950, a letter from Rich-
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ards dated October 27, 1950, that stated the fact of the
death of Mary E. Dryden, contained a copy of her will,
and advised them that it “was in the process of being
probated.” The appellants upon receipt of the letter
immediately wrote to Richards and requested him to
inform them “the date of a hearing upon the probate
of the will.” He wholly disregarded the request of their
letter to him.

It is unnecessary in this case to consider what the
duty of Richards, was, if any, in reference to appellants
before he volunteered to give partial information to
them by his letter of October 27, 1950. But when he
broke his silence he became obligated to truthfully and
completely state the facts within the limits of his in-
formation and knowledge in regard to the subjects re-
ferred to by his letter and enclosure transmitted with
it, and not to withhold or distort anything that would
tend to cause appellants to remain inactive.

Though one may be under no duty to speak, if he
undertakes to do so, he must tell the truth and not
suppress facts within his knowledge or materially
qualify them. Fraudulent representations may consist
of half-truths calculated to deceive, and a representa-
tion literally true is fraudulent if used to create an im-
pression substantially false. In Long v. Krause, 105
Neb. 538, 181 N. W. 372, the court said: “A stranger,
having secret knowledge of valuable mineral deposits in
the waters of a private lake on land, may purchase the
land without disclosing his superior knowledge, but a
slight imposition on his part may terminate his privi-
lege of silence; and, if he speaks falsely on matters re-
lating to his secret knowledge and to the purpose of his
purchase and thus deceives the owner into making a
sale, he may be held liable for resulting damages.” The
opinion in that case states that this principle more than
a century before was expressed in Turner v. Harvey,
1 Jac. (Eng.) 169, in this language: “* * * if an estate
is offered for sale, and I treat for it, knowing that there



o564 NEBRASKA REPORTS [VoL. 155

Johnson v. Richards

is a mine under it, and the other party makes no in-
quiry, I am not bound to give him any information of
it; he acts for himself, and exercises his own sense and
knowledge. But a very little is sufficient to affect the
application of that principle. If a word, if a single word
be dropped which tends to mislead the vendor, that prin-
ciple will not be allowed to operate.” See, also, Ash
Grove Lime & Portland Cement Co.- v. White, 361 Mo.
1111, 238 S. W. 2d 368; Boas v. Bank of America, 51
Cal. App. 2d 592, 125 P. 2d 620; Blackstock Oil Co. v.
Caston, 184 OKkl. 489, 87 P. 2d 1087; Associated In-
demnity Corp. v. Del Guzzo, 195 Wash. 486, 81 P. 2d 516;
Dennis v. Thomson, 240 Ky. 727, 43 S. W. 2d 18; Van
Houten v. Morse, 162 Mass. 414, 38 N. E. 705, 26 L. R. A.
430, 44 Am. S. R. 373; Restatement, Torts, Vol. 3, §§
529, 550, pp. 67, 116; 37 C. J. S., Fraud, § 16, p. 246; 23
Am. Jur., Fraud and Deceit, § 83, p. 861.

The conclusion is reasonable that the motive that
prompted Richards to give appellants the information
he did was either to be of assistance to them in timely
asserting any rights they claimed or had as heirs at
law of the deceased that conflicted with the provisions
of the will or that his purpose was to mislead them until
an order of probate had been entered and the adjudica-
tion foreclosed a contest. It is difficult to develop any
other reasonable alternative from the facts alleged in
the petition and admitted by the demurrers.

If the motive was to be helpful, then it taxes credulity
to believe that Richards would have delayed his letter
until after the second publication of the notice with the
date of hearing only a few days away and would also
have neglected and omitted to have told appellants the
most important fact that the date of the hearing on the
probate of the will was November 3, 1950. He knew, as
a lawyer, that prompt action by them could have se-
cured a postponement of the hearing to a reasonable
date in the future. The matters alleged by appellants
are convincing that Richards desired and intended to
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have appellants understand and believe that he was
solicitous in good faith for their interests and rights,
and that prejudice to them would not be permitted by
him to intervene until they could secure from him the
date of the hearing and arrange to appear and be repre-
sented. The substance of the petition in this regard is
that appellants moved promptly as to this upon receipt
of his letter. His silence to the request of their letter
for information, and his failure to supply it or to delay
the hearing, strengthens the conclusion that his letter
to them was intended to cause inaction on their part
until he could and did secure the probate of the will.
The incomplete information given and the omissions of
Richards are the “very little” mentioned in the Krause
case that is sufficient to affect and make inapplicable
the principle that he was under no obligation to appel-
lants, and are the things that misled them and resulted
in their failure to present their case at the time of the
hearing of the petition for the probate of the will or
to seek and .obtain a postponement of the hearing until
they could reasonably prepare and present their con-
tentions at a later time. These constituted extrinsic
fraud. United States v. Throckmorton, 98 U. S. 61, 25
L. Ed. 93, defines extrinsic fraud as follows: “But there
is an admitted exception to this general rule in cases
where, by reason of something done by the successful
party to a suit, there was in fact no adversary trial or
decision of the issue in the case. Where the unsuccessful
party has been prevented from exhibiting fully his
case, by fraud or deception practised on him by his op-
ponent, as by keeping him away from court * * * or
where the defendant never had knowledge of the suit,
being kept in ignorance by the acts of the plaintiff * * *
these, and similar cases which show that there has
never been a real contest in the trial or hearing of the
case, are reasons for which a new suit may be sustained
to set aside and annul the former judgment or decree,
and open the case for a new and a fair hearing.” See,
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also, Purinton v. Dyson, 8 Cal. 2d 322, 65 P. 2d 777, 113
A. L. R. 1230; Laun v. Kipp, 155 Wis. 347, 145 N. W.
183, 5 A. L. R. 655; Larrabee v. Tracy, 21 Cal. 2d 645,
134 P. 2d 265; Keane v. Allen, 69 Idaho 53, 202 P. 2d
411; Jones v. Arnold, 359 Mo. 161, 221 S. W. 24 187;
Hewitt v. Hewitt, 17 F. 2d 716; State v. Vincent, 152 Or.
205, 52 P. 2d 203; Annotation, 88 A. L. R. 1201.

Richards become executor of the will and estate
of the deceased on November 3, 1950. He was then
executor, attorney for the estate, and the principal
legatee and devisee of the deceased. There was then a
fiduciary relationship between him and the estate of the
deceased, her heirs and beneficiaries, and all persons
interested therein. The statute of this state providing
for the appointment of an executor recognizes that an
executor is a trustee to execute a trust by this lan-
guage: “* * * the county court shall issue letters tes-
tamentary thereon (a probated will) to the person named
executor therein, if he is legally competent, and he shall
accept the trust * * *.” § 30-302, R. R. S. 1943. The per-
sonal representative of an estate and his attorney are
officers of the court and both are fiduciaries in their
relation to persons entitled to share in the estate of
the deceased. In re Estate of Blochowitz, supra; Meade
v. Vande Voorde, 139 Neb. 827, 299 N. W. 175, 137 A.
L. R. 554; In re Estate of Rhea, 126 Neb. 571, 253 N. W.
876. See, also, Fidelity & Deposit Co. v. Lindholm,
66 F. 2d 56, 89 A. L. R. 279; In re Estate of Willenbrock,
228 Iowa 234, 290 N. W. 502; Reconstruction Finance
Corp. v. Lee, 290 Mich. 328, 287 N. W. 757; 33 C. J. S,
Executors and Administrators, § 142, p. 1099.

The status of Richards as a trustee required him to
make a full disclosure of all facts within his knowledge
which were material for appellants to know for the pro-
tection of their interest, if they desired to contest the
will of the deceased and acted timely after receipt of
the information from the trustee. In Rettinger v. Pier-
pont, 145 Neb. 161, 15 N. W. 2d 393, it is said: “It is the



Vor. 155] JANUARY TERM, 1952 567

Johnson v. Richards

duty of a trustee to fully inform the cestui que trust
of all facts relating to the subject matter of the trust
which come to the knowledge of the trustee and which
are material to the cestui que trust to know for the
protection of his interests.”

This obligated Richards when he became executor
and was the attorney for the estate to advise appel-
lants, at least, of the fact and the date of the probate
of the will of the deceased; the time allowed for and
the manner of taking an appeal to the district court from
the decree of probate of the county court; that a new
and complete trial in reference to the validity of the
will of the deceased could be had in the district court;
and that he had prepared the will and the facts con-
cerning the making and execution thereof as he claimed
them to be. He was also duty bound to correctly give
any information he had concerning the will and the
estate of the deceased on request of appellants. His
default in these respects constituted a breach of his
trust and a fraud on appellants. The court said in
Rettinger v. Pierpont, supra: “Every violation by a
trustee of a duty required of it by law, whether will-
ful and fraudulent, or done through negligence, or
arising through mere oversight or forgetfulness, is a
breach of trust.” See, also, Larrabee v. Tracy, supra;
Jones v. Arnold, supra; 23 Am. Jur., Fraud and Deceit,
§ 81, p. 858.

The equity powers are ample, independently of stat-
ute, to set aside a probate procured by fraud. In In re
Estate of Jensen, 135 Neb. 602, 283 N. W. 196, this court
said: “* * * the statute enumerating grounds upon which
a judgment may be vacated after term does not pro-
vide an exclusive remedy, but such grounds are con-
current with independent equity jurisdiction. * * *
since the county court has exclusive original jurisdic-
tion in probate matters, it has ample power to set aside
probate decrees procured by fraud, independent of stat-
ute * * *” The Supreme Court of the United States in



568 NEBRASKA REPORTS [Vor. 155 -

Johnson v. Richards

Hazel-Atlas Glass Co. v. Hartford-Empire Co., 322 U.
S. 238, 64 S. Ct. 997, 88 L. Ed. 1250, said on this sub-
ject: “From the beginning there has existed alongside
the term rule a rule of equity to the effect that under
certain circumstances, one of which is after-discovered
fraud, relief will be granted against judgments regard-
less of the term of their entry. * * * This equity rule,
which was firmly established in English practice long
before the foundation of our Republic, the courts have
developed and fashioned to fulfill a universally recog-
nized need for correcting injustices which, in certain
instances, are deemed sufficiently gross to demand a de-
parture from rigid adherence to the term rule.”

Appellees rely strongly on Miller v. Estate of Miller,
69 Neb. 441, 95 N. W. 1010; In re Estate of House, 129
Neb. 838, 263 N. W. 389; and In re Estate of Reikofski,
144 Neb. 735, 14 N. W. 2d 379. The facts of each of
those cases make them unimportant in the considera-
tion and decision of this case. The facts alleged in
the petition exempt appellants from a conclusion of
. negligence and an absence of diligence contributing to
the entry of the decree of probate of the will from which
they now seek relief.

The judgment sustaining the demurrers of appellees
to the petition of appellants and dismissing the petition
should be and it is reversed. This cause should be and
it is remanded with directions to the district court of
Deuel County to overrule the demurrers of appellees to
the petition and to proceed further as provided by law.

REVERSED AND REMANDED WITH DIRECTIONS.
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GEORGIANA G. MASTERS, APPELLANT, V. CLARENCE E.

MASTERS, APPELLEE.
52 N. W. 2d 802

Filed April 4, 1952. No. 33138.

1. Divorce. The right to receive alimony, payable in monthly in-
stallments, and the corresponding duty to pay it, being personal,
are generally considered as terminating on the death of either of
the parties, where no statute to the contrary exists and the
judgment or decree is silent on the subject.

A judgment for alimony in general terms requiring

payments of $50 a month, until further order of the court,

terminates on the death of the husband, where there are no
directions or circumstances indicating an intent to provide for
payments after his death.

AppeaL from the district court for Dawes County:
EarL L. MEYER, JUDGE. Affirmed.

Edwin D. Crites and Albert W. Crites, for appellant.
Greydon L. Nichols, for appellee.

Heard before Simmons, C. J., MESSMORE, YEAGER,
CHAPPELL, WENKE, and BosLAUGH, JJ.

MESSMORE, J.

The plaintiff filed an application in the district court
for Dawes County to revive a judgment entered in her
favor in a divorce action. The second wife of the de-
fendant Clarence E. Masters, deceased, as executrix of
his estate, appeared specially, objecting to the jurisdic-
tion of the court over the subject matter of the action.
Two claims were filed by the plaintiff in the estate mat-
ter, one for monthly installments in arrears to the date
of death of Clarence E. Masters, which payments were
made by the executrix and the claim settled. The
second claim is a contingent claim for alimony payments
in monthly installments to be paid out of the deceased’s
estate for and during the natural life of the plaintiff.
The trial court, after hearing had, sustained the special
appearance of the executrix. The plaintiff filed a mo-
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tion for new trial which was overruled. From the order
overruling the motion for new trial, the plaintiff appeals.

It appears from the record that the plaintiff Georgiana
G. Masters and Clarence E. Masters were married on
July 1, 1901. The children of the parties have reached
their majority and are self supporting, so no minor
children are here involved. The plaintiff obtained an
absolute divorce from the defendant on October 12,
1933. In the decree the following is stated: “And it
is forther (further) ordered, adjudged, considered and
decreed by the Court that under the property settlement
heretofore made between plaintiff and defendant, which
is hereby confirmed by the Court, there is hereby set
over to the plaintiff as her sole and absolute property,
the homestead, (which is described) * * * (subject to
existing encumbrances), and all the household furni-
ture * * * and * * * effects, and that defendant pay to
the plaintiff as alimony, the sum of fifty dollars ($50.00)
per month on or before the 15th day of each month, be-
ginning on the 15th day of October, 1933, and until the
further order of Court, * * #.”

When the plaintiff and defendant were married, he
was engaged in the watch-repair business, having a
space in his uncle’s drug store at Crawford, Nebraska.
The plaintiff taught music in the public schools. Through
the plaintiff’s efforts and with some money that she had,
they expanded the business to include jewelry. Sub-
sequently the defendant took a course in optometry,
returning to Crawford to practice his profession, where
he remained for a while. He thereafter believed that
Chadron, being without an optometrist, would afford
him many more advantages. He went to Chadron and
opened an office there, leaving the plaintiff to believe
that the family would move to Chadron. Instead, he
desired her to get a divorce, which she did on October
12, 1933. The record does disclose that through her
efforts she was of great help and benefit to the defend-
ant in his business and in getting a start in his profession.
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In July of 1934, the defendant married Bernice E.
Masters. At that time she was living with her mother,
and working. She and the defendant lived in the
mother’s home until the mother passed away. At that
time defendant’s wife bought out the other heirs and
became the sole owner of the real estate. She had pre-
viously, by inheritance, received a farm from her father.
She loaned her husband money on occasions to help him
build a new office and procure an automobile after his
car had been taken from him by his first wife. In addi-
tion, a friend of hers loaned the defendant some money
for the purpose of procuring a new office. Through
their joint efforts they created an estate, the exact
amount of which is not reflected in the record, but of a
modest sum. ‘At the time of defendant’s marriage to his
second wife he had no property other than the income
received from his earnings from which he was obligated
to pay the monthly alimony installments to the plain-
tiff. Defendant died on October 3, 1948.

The question presented in the instant case may be
summarized as follows: Does the judgment of the dis-
trict court, as a part of a decree of divorce obtained by
a wife against her husband, which provides for the pay-
ment of a fixed monthly sum, as alimony, until further
order of the court, automatically abate upon the death
of the husband so as to release his estate from any
further obligation to make the payments, even though
the court has never entered a further order with re-
spect to them? This precise question has not been
previously before this court.

The plaintiff assigns as error that the order of the
trial court was contrary to the evidence and to the law.

The following authorities are pertinent to a determina-
tion of this appeal. '

In Metschke v. Metschke, 146 Neb. 461, 20 N. W. 2d
238, the wife was awarded $8,000 alimony payable $300
semiannually, requiring more than 13 years to complete
the payments. It developed that in order to complete
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the payments the husband would have to live out his
life expectancy. The court said: “In considering small
payments of alimony extending over many yeats, there
are cases in which this may be a proper solution for the
payment of alimony, but ‘Generally, we do not approve
of allowing alimony in the form of an annuity, or re-
quiring the husband to pay a fixed sum each month
during the life of the other party, or for an indefinite
period of time.” Dunlap v. Dunlap, 145 Neb. 735, 18
N. W. 2d 51. See, also, Martin v. Martin, 145 Neb. 655,
17 N. W. 2d 625.” This court disapproved the decree
providing for payments of alimony long past thé natural
expectancy of life of one who is to provide such pay-
ments. ,

In the case of DeWaal v. DeWaal, 148 Neb. 756, 29
N. W. 24 371, the court said: Great latitude is allowed
the trial court under section 42-318, R. S. 1943, not
alone in fixing the amount of alimony, but also in de-
termining the manner of its payment. The court may
provide that, in case of the death of the wife, the hus-
band’s estate shall only be liable for a definite amount.
The wife was granted alimony of $6,500, payable at the
rate of $60 a month, requiring a little over 9 years to
complete the payments, but in case of the prior death of
the wife, payment of installments not due should termi-
nate, and in case of the prior death of the husband then
his estate should be liable for a maximum of $5,039.74
as alimony. It will be observed that the decree spe-
cifically provided how the payments should be made
and the liability of the husband for such payments de-
termined therein. This court has taken the position
that the trial court should be free to fix the amount
of alimony and how it should be paid. The decree may
provide that upon the death of the husband his estate
may be held liable for a less amount, as in the case at
bar; it being understood that any monthly payments of
alimony which might be in default upon the date of
death of the wife must be paid in full. See, also, Met-
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schke v. Metschke, supra; Dunlap v. Dunlap, 145 Neb.
735, 18 N. W. 2d 51.

The foregoing-cited authorities of this state clearly
indicate that in a decree of divorce where the parties
contract or stipulate, or the court so determines, in-
stallment payments of alimony may be incorporated
therein to be paid out of the estate of the husband, but
not otherwise.

“The right to receive alimony and the duty to pay it
are generally considered as terminating on the death of
either of the parties where no statute to the contrary
exists and the decree is silent on the subject, although
the courts generally have the power to provide for the
continuance of alimony after the husband’s death.”
27 C. J. S., Divorce, § 240, p. 999.

There are a number of cases which take the view that,
in absolute divorce, a provision for regular, periodical
payments to the wife for her maintenance and support
should not relate to periods after the death of the hus-
band; or, at least, that the presumption is that such a
provision will not embrace such periods unless they are
specifically included. See annotations to 18 A. L. R.
1040 and 101 A. L. R. 323. The court considers that in
the absence of disclosing intention, alimony does not
survive the former husband’s death.

In Lennahan v. O’Keefe, 107 Ill. 620, the decree with
reference to annual payments provided the husband was -
required to pay his wife $400 per annum, payable semi-
annually, as alimony, until the further order of the
court. It was held that under the reservation in the
decree giving alimony, as well as under the statute, the
court was authorized to declare the alimony termi-
nated, that is, it abated upon the death of the husband.
See, also, Stahl v. Stahl, 114 I1l. 375, 2 N. E. 160.

Alimony decreed upon the dissolution of a marriage,
if payable in installments, is, unless otherwise spe-
cially provided, an allowance for the support of the

¢ beneficiary during the joint lives of herself and her
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divorced husband. See, Craig v. Craig, 163 Ill. 176,
45 N. E. 153; Maxwell v. Sawyer, 90 Wis. 352, 63 N.
W. 283; Wallingsford v. Wallingsford, 6 Harr. & J. (Md.)
485.

Other cases take the view that whether a provision
for periodical payments to the wife in absolute divorce,
for support and maintenance, abates on the husband’s
death or not, depends upon circumstances. This is
referred to as the broader view. We see no necessity
to separately cite cases adopting the broader view as
some of them appear in the following cited cases.

In Murphy v. Shelton, 183 Wash. 180, 48 P. 2d 247,
the court held: “A judgment for alimony in general
terms requiring payments of $50 a month, without spe-

"cifying the period of the payments, terminates on the
death of the husband, where there are no directions or
circumstances indicating an intent to provide for pay-
ments after his death.” See, also, Roberts v. Higgins,
122 Cal. App. 170, 9 P. 2d 517; Miller v. Superior Court,
9 Cal. 2d 733, 72 P. 2d 868; Borton v. Borton, 230 Ala.
630, 162 So. 529, 101 A. L. R. 320; Storey v. Storey,
125 I1l. 608, 18 N. E. 329, 1 L. R. A. 320, 8 Am. S. R. 417.

In the instant case the property settlement of the
parties was agreed upon by them. The trial court, after
considering the circumstances, confirmed this agreement
and decreed judgment accordingly. It is obvious that
the intention of the plaintiff and defendant, at the time
they negotiated the property settlement in the divorce
action, was that the installments of $50 a month were
to be paid out of the income derived by the defendant
from his profession. He had no other property. The
trial court apparently understood and recognized the
fact as evidenced by the decree.

The plaintiff claims, in an affidavit appearing in the
record, that the defendant was to pay her $50 a month
alimony which would be increased to $100 a month when
his income and business had progressed to the extent
that it was warranted, and that such amounts would



VoL. 155] JANUARY TERM, 1952 575
Rossbach v. Bilby

be paid during the natural life of the plaintiff. However,
she made no effort, from the date of the rendition of the
decree in her divorce action in October 1933, to attempt
to have the decree modified to include what she claimed.
The defendant died on October 3, 1948, and at that time
the alimony payments were in arrears $1,243.37, which
clearly indicates that the plaintiff, for a period of at
least two years prior to defendant’s death, was not
interested in securing a modification of the decree.

Under either view, whether the same be called a
restricted view as some of the cases indicate or the
broader view, the plaintiff, under the circumstances of
this case, would not be entitled to the relief she seeks.

We conclude the trial court did not err in sustaining
the special appearance of the executrix of the estate of
Clarence E. Masters, deceased, and the judgment of the
trial court should be and is hereby affirmed.

AFFIRMED.

JosePH J. ROSSBACH, APPELLANT, V. JouN L. BILBY,

APPELLEE.
52 N. W. 2d 747

Filed April 4, 1952. No. 33143.

1. Appeal and Error. This being an equitable action it will be
tried de novo in this court pursuant to section 25-1925, R. R. S.
1943, and we will reach an independent conclusion without
referring to the findings of the distriet court; subject, however,
to the condition that when the evidence on material questions of
faet is in irreconcilable confliet this court will, in determining
the weight of the evidence, consider the fact that the trial court
observed the witnesses and their manner of testifying and must
have accepted one version of the facts rather than the opposite.

2. Joint Adventures. To constitute joint adventure, there must be
an agreement to enter into an undertaking in the objects of
which the parties have a community of interest and common
purpose in performance, and each of the parties must have
equal voice in the manner of its performance and control over
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the agencies used therein, though one may entrust performance
to the other.

3. More convincing evidence is required to prove existence
of a joint adventure where alleged joint adventurers are the
only litigants than where the controversy is between a third
party and the joint adventurers.

4, Evidence examined and found insufficient to establish

a joint adventure.

AppEAL from the district court for Douglas County:
JacksoN B. CHASE, JUDGE. Affirmed.

Paul I. Manhart and Henry C. Winters, for appellant.
Fred N. Hellner, for appellee.

Heard before Srmmons, C. J., MESSMORE, YEAGER,
CuaPPELL, WENKE, and BosraugH, JJ.

MESSMORE, J.

Joseph J. Rossbach, plaintiff, brought this action
against John L. Bilby, defendant, in the district court
for Douglas County to establish an oral agreement of
a joint adventure between the plaintiff and defendant
for the purpose of dealing in and supplying stone to pur-
chasers who might require such product, for an ac-
counting and determination of the rights of the parties,
and for damages. Trial was had to the court. The
court rendered judgment, finding generally in favor of
the defendant and against the plaintiff. The plaintiff
did not file a motion for new trial. Plaintiff appeals.

For convenience we will refer to the parties as they
appear in the district court, and in some instances by
their last names as a matter of clarity.

The principal assignment of error contended for by
the plaintiff is that the trial court erred in holding the
plaintiff had not proved his oral contract to establish a '
joint adventure as pleaded in his petition, and in dis-
missing the plaintiff’s cause of action at plaintiff’s costs.

This action being equitable in nature comes under .
the provisions of section 25-1925, R. R. S. 1943, and is
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here for review de novo. Byram v. Thompson, 154 Neb.
756, 49 N. W. 2d 628.

The evidence on many material questions of fact is
conflicting. This is particularly true with regard to the
testimony of the plaintiff and defendant. The record
presents a factual situation to which the following is ap-.
plicable: ‘““This being an equitable action it will be tried
de novo in this court pursuant to section 20-1925, Comp.
St. 1929, and we will reach an independent conclusion
without referring to the findings of the district court.
Subject, however, to the condition that when the evi-
dence on material questions of fact is in irreconcilable
conflict this court will, in determining the weight of the
evidence, consider the fact that the trial court observed
the witnesses and their manner of testifying and must
have accepted one version of the facts rather than the
opposite.” Rettinger v. Pierpont, 145 Neb. 161, 15 N.
W. 2d 393. See, also, Byram v. Thompson, supra.

The plaintiff not having filed a motion for new trial,
this court has jurisdiction and authority to try the case
de novo on its merits in the manner provided by section
25-1925, R. R. S. 1943, but in the absence of a motion
for new trial timely filed, it cannot review, consider,
or pass upon errors of law which occurred during the
trial. See Molczyk v. Molczyk, 154 Neb. 163, 47 N. W.
2d 405.

“A joint adventure is a legal relation of recent origin
created by the American courts and is generally de-
scribed as an association of persons to carry out a
single business enterprise for profit.” 48 C. J. S., Joint
Adventures, § 1, p. 801.

“Although it has been held that a joint adventure
and a partnership are separate legal relationships, it has
also been held that they are governed by the same
rules of law. The principal difference is that a joint
adventure is usually, but not necessarily, limited to a
single transaction.” 48 C. J. S, Joint Adventures, §
1, p. 806. It is in the nature of a limited partnership.
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See, Bank of Cedar Bluffs v. LeGrand, 127 Neb. 183,
254 N. W. 892; Soulek v. City of Omaha, 140 Neb. 151,
299 N. W. 368. It can only exist by the voluntary agree-
ment of the parties to it; nor can it arise by mere opera-
tion of law. It is said to exist where persons embark on
an undertaking without entering on the prosecution of
a business as partners strictly, but engage in a common
enterprise for their mutual benefit. Bosteder v. Duling,
117 Neb. 154, 219 N. W. 896; Soulek v. City of Omaha,
supra.

The existence of a joint adventure is a question of
fact under the evidence, and further, more convincing
evidence is required to prove existence of a joint ad-
venture where alleged joint adventure parties are the
only litigants than where the controversy is between a
third party and the joint adventurers. The burden of
establishing the joint adventure is on the plaintiff. See,
Baum v. McBride, 143 Neb. 629, 10 N. W. 2d 477; Soulek
v. City of Omaha, supra. '

To constitute joint adventure there must be an agree-
ment to enter into an undertaking in the objects of
which the parties have a community of interest and a
common purpose in performance, and each of the parties
must have equal voice in the manner of its performance
and control of the agencies used therein, though one may
entrust performance to the other. See Soulek v. City
of Omaha, supra.

The question presented in this appeal is whether or
not a joint adventure existed.

With the legal principles set forth in the foregoing
authorities in mind, we proceed to a review of the
evidence. ,

The record shows that Rossbach, the plaintiff, a resi-
dent of Omaha since 1906, operated the Nebraska Stone
Company, a corporation, for 30 years. Rossbach testi-
fied that sometime in April 1948, he was in the office
of one Harry Stitt, a brother-in-law of the defendant
Bilby, when the defendant came in and inquired of him
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what he was doing, to which he replied: “Not much of
anything, I am selling building material.” The defend-
ant then said: “Why don’t we go into the stone busi-
ness?’ The plaintiff replied: “That is an idea.” On
May 4, 1948, the plaintiff was in the same office when
the defendant came in. The defendant said to Stitt:
“Harry how much do you want for this office?” Stitt
had a vacant room in the building. Stitt said: “Who
wants to know?” The defendant said: “* * * Rossbach
and I want to go into the stone business, and we want
an office.” Stitt replied: “* * * I wouldn’t rent it to
anybody, but as a favor I will rent it for $25.00.”
Nothing further happened until June 12, 1948, and the
plaintiff called the defendant to find out if he had given
up the idea. The defendant said he would see him Sun-
day, so the plaintiff went to see the defendant on Sun-
day, June 13, 1948. Rossbach testified further that they
had a conversation with reference to going into business.
Bilby told the plaintiff to come to his store yard the
next day at 9 a. m., which plaintiff did. Bilby was not
there but telephoned to tell plaintiff that he was busy and
would call later, which he did not do. On June 20,
1948 plaintiff went to Bilby’s house. Bilby was favor-
able to making further arrangements. He said he would
put up $5,000, and he wanted 5 percent return on his
money, plaintiff was to take the rest. Plaintiff said
that was a fair proposition. Plaintiff was to manage
the stone business and, in addition, undertake the book-
keeping for such business and defendant’s contracting
business. Plaintiff told the defendant he would draw
$50 a week for doing the bookkeeping, which was aside
from the management of the stone business. They
agreed to go into the stone business at that time. De-
fendant insisted on 5 percent return on his money.
Rossbach said that going in on a fifty-fifty basis would
be better, and instead of plaintiff operating the busi-
ness alone defendant should protect his interest and see
what was going on, and what the money was spent for.
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Defendant asked Rossbach what assurance he had that
plaintiff would remain with the business. Plaintiff told
him that it was understood that he was going into the
stone business as a permanent venture. They agreed to
go into the business for a year and at the end of that
time if it was successful they would incorporate. On
June 21, 1948, plaintiff went to the defendant’s con-
struction yard. There was no building for an office and
defendant asked plaintiff to inquire of the Reed Ice
Cream Company to see if one of their vacant buildings
could be procured. Nothing further was said or done.
On July 8, 1948, defendant called plaintiff about the
Reed building. Plaintiff told him that they could not
procure space there. Plaintiff also told defendant he
had another chance to go into business and he wanted
to know if they were going ahead with the stone busi-
ness. Defendant said they were. Nothing further
occurred during the summer. On September 14, 1948,
the parties went to a place where an office was being
built by the defendant. Plaintiff told the defendant it
was not large enough, but defendant said it was. De-
fendant then wanted to know what name should be
used in the business. Rossbach told defendant they
would take the name “Nebraska Stone Supply Com-
pany,” not the Nebraska Stone Company. They agreed
on that. Rossbach’s name was synonymous with the
Nebraska Stone Company. The matter continued along
until the defendant called plaintiff on October 13, 1948.
He informed plaintiff that he knew where some stone
could be sold, and asked plaintiff to contact the party
which he did and made the sale. The office was com-
pleted, and Rossbach started to work. They concluded
they needed some furniture which plaintiff furnished
and put in the office. They then started operation.
Stationery was prepared, and they advertised “thirty
years of experience in every phase of the stone in-
dustry” in letters signed by J. J. Rossbach which were
sent out to the trade in which they explained their



VoL. 155] JANUARY TERM, 1952 581
Rossbach v. Bilby

line and business under the name of Nebraska Stone
Supply Company.

About June 20, 1949, Bilby called in Mrs. Futcher
to take over the bookkeeping, and told plaintiff to go
out and sell stone. Then, during the morning of Au-
gust 12, 1949, Bilby called Rossbach into the office and
said: “I don’t want you any more,” and told him they
were through,

On cross-examination the plaintiff testified that he
was an employee of the defendant only to the extent of
the bookkeeping arrangement. He was noted on the
payroll of the company as an employee; likewise, he
was noted on the social security records as an employee,
and paid the social security premium required of him.
On August 2, 1949, he signed a statement prepared by
Mrs. Futcher wherein he was reimbursed for two trips
made in behalf of the company, for a desk which was
purchased from him, and his salary to date based on
$50 a week. When he left the office he made no state-
ment to defendant that he was a partner or engaged in
a joint adventure, and that he was not subject to have
his services terminated. Further, when Mrs. Futcher
took over the bookkeeping in June, he continued to draw
his weekly salary of $50 until such time as he signed
the release. At that time he was engaged in teaching the
men how to handle the saw to cut stone, and other mat-
ters which were not incident to management of the
business.

Bilby testified that he was acquainted with the plain-
tiff for a number of years, and met him on the dates as
testified to by him, as near as he could remember. Prior
to meeting the plaintiff he had engaged to some extent
in the stone business, and was jobbing stone as well as
being engaged in the construction business. His busi-
ness had increased to the extent that he and his wife were
required to work on the books at night, to enable him to
make his estimates and do work incident to his business
in the daytime. He owned a lot and yard at 3730 Lake
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Street, which is now a stoneyard. He testified that
he was down there working one day when the plaintiff
came over to the yard. The plaintiff had been en-
deavoring to get some office space from Stitt who had
divided the space in his building. The plaintiff at that
time had an architect with him. He told the defendant
that the architect wanted him to sell stone on commis-
sion, but he did not want to. Bilby further testified that
Rossbach asked him why he did not go into the stone
business instead of jobbing stone. He told plaintiff the
only reason he would go into that business in a large way,
or build an office, was to make an arrangement so
that his books could be taken care of and he could
carry on the work of the construction company in the
daytime. Rossbach said he would certify to the pub-
lic as a bookkeeper and that he could take care of the
defendant’s books, with the amount of business he trans-
acted, in 15 minutes a day. They dropped the subject.
Rossbach called at Bilby’s home on different occasions
in the morning, evening, and on Sunday, urging him to
go ahead and build an office and go into the stone busi-
ness instead of jobbing stone, which he finally did.

With reference to the employment of Rossbach, Bilby
testified that Rossbach said he was selling some kind of
special line that took him out on the road once in a
while and he was getting pretty old for that sort of work.
His car was practically worn out, and he wanted to get
something to do in town. He agreed to go to work for
Bilby for $50 a week. He was to take care of the books
of the construction company, manage and operate the
stoneyard, and go out and sell stone. It was to be
Bilby’s stone business. The defendant denied entering
into any partnership arrangement or joint adventure
with the plaintiff, or that he would take the plaintiff
into the business and share the profits. He testified that
they were to try out the arrangement for a year. There
was no mention of incorporating. Rossbach sold some
stone before reporting to work, and sold some after he
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took the job. Bilby further testified that he was unable
to get Rossbach to go out and sell stone, and that he
would not call on the list of prospects they had. On
August 1, 1949, Bilby gave Rossbach a list of people to
call on, and he did not call on them. About 10 o’clock
the morning of August 2, 1949, Rossbach was not at the
office. Bilby called him in and asked him for his keys,
and told him “* * * you are through; you are fired.”
He replied “You have not heard the last of it.” He then
signed a statement prepared by Mrs. Futcher in full for
his salary through August 2, and other items, although
Rossbach testified that he was discharged on August 12,
1949.

Bilby further testified that he had met Rossbach in
Stitt’s office many times. He had no conversation with
Rossbach in Stitt’s office about going into the stone
business. Stitt and an architect were considering go-
ing into the business and wanted Rossbach to work for
them on a commission. Bilby also testified that he did
not agree to put in any certain amount of capital; that
~ he did borrow $4,000 at one time, $2,000 of which was
used in the construction business and $2,000 in the stone
business; and that the stone company paid the interest
on its loan to the bank. He had as high as $15,000 in
the stone business at one time. He denied suggesting the
use of the name Nebraska Stone Company or Nebraska
Stone Supply Company. He testified that when he
asked Rossbach “How are we doing?” he used the term
“we” without any particular significance. He did talk
to Rossbach about purchasing a saw that could be used
in the business. It was impossible for him to tell by
Rossbach’s books the status of the business, and he
noticed that the entries by the plaintiff were not kept up,
but appeared up to February 1, 1949. As a result he
obtained the services of Mrs. Futcher to keep the books.

The defendant’s wife testified that on several occa-
sions Rossbach came to their home to see the defendant.
She was under the impression that he was seeking
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employment. It was a task for her to keep the books
and tend to her family obligations. She kept the social
security records until Mrs. Futcher took over the book-
keeping. She still did some book work at the office,
and it was apparent to her that Rossbach resented her
coming to the office.

Harry W. Stitt testified that he believed Rossbach
worked for Bilby doing book work either in 1948 or
1949; that no conversation was had in his presence
with reference to Rossbach and Bilby going into the
stone business at any time; and that he remembered
that they wanted to rent a building and he told them
they could have the space in his office for $25 a month.

From an analysis of the evidence, and in the light of
the authorities heretofore cited, we conclude that the
evidence is insufficient to establish a joint adventure. -
Other assignments of error need not be discussed. The
decree of the trial court should be, and is hereby,
affirmed. ‘

AFFIRMED.

EuGENE RAMSEY, APPELLANT, V. KRAMER MOTORS, INC., A

CORPORATION, ET AL., APPELLEES,
52 N. W. 2d 799

Filed April 4, 1962. No. 33153.

1. Workmen’s Compensation. In a workmen’s compensation case
the insurance carrier is bound by a judgment against the insured
whether the carrier is a party to the action or not.

The provision of the workmen’s compensation law

which makes the contract of an insurance carrier a direct

promise enforceable in the name of one entitled to compensation
benefits effectually makes of the carrier a proper party defend-
ant in an action to recover benefits.

ArPEAL from the district court for Scotts Bluff County:
CLAIBOURNE G. PERRY, JUDGE. Affirmed. '

Hans J. Holtorf and Robert M. Harris, for appellant.
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Lovell & Wiles, and Mothersead, Wright & Simmons,
for appellees.

Heard before MEesSsMORE, YEAGER, CHAPPELL, WENKE,
and BosLaucH, JJ.

YEAGER, J.

This is an action by Eugene Ramsey, plaintiff and ap-
pellant, against Kramer Motors, Inc., a corporation, Fire-
man’s Fund Indemnity Company, incorporated, and West-
ern Casualty and Surety Company, incorporated, defend-
ants and appellees. The action is for the recovery of
benefits which plaintiff claims are due him from the
defendant Kramer Motors, Inc., his employer, under the
workmen’s compensation law. The date of the alleged
accident which is the basis of the action is uncertain.
The evidence indicates an occurrence at some time be-
tween July 25, 1950, and a date near November 6, 1950.
The defendant Western Casualty and Surety Company
was the workmen’s compensation insurance carrier for
Kramer Motors, Inc., to October 23, 1950, at 12:01 a. m.
The defendant Fireman’s Fund Indemnity Company was
the compensation insurance carrier thereafter. Because
of the uncertainty of the date of the alleged accident
the two carriers were made parties defendant in the
action. Hereinafter when the defendants are not men-
tioned together Kramer Motors, Inc.,, will be referred
to as the defendant, Western Casualty and Surety Com-
pany: as Western, and Fireman’s Fund Indemnity Com-
pany as Fireman’s.

The action was first tried before a single judge of
the workmen’s compensation court. An award was there
made in favor of plaintiff. An appeal was taken from
this award to the district court. The action was tried
in the district court de novo. Following the trial the
award of the workmen’s compensation court was set
aside and a judgment rendered dismissing plaintiff’s pe-
tition with prejudice. From this judgment the plaintiff
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has appealed. This judgment was dated September 10,
1951, and filed September 11, 1951.

The journal entry contained no findings except a
general one in favor of defendants.

On motion of Western, which motion was filed No-
vember 13, 1951, the district court on November 13,
1951, by order made a nunc pro tunc finding as of Sep-
tember 10, 1951, that the alleged accident which is the
basis of the action occurred on or about November 6,
1950.

Western and Fireman’s were not parties to the action
in the workmen’s compensation court. They were made
parties by order of the district court filed July 16, 1951,
pursuant to request of the defendant. No objection to
the application for and no exception to this order was
taken at the time. The first exception thereto appears
in the motion for new trial. .

The plaintiff seeks a reversal on four grounds. He
says (1) that the court erred in causing Western and
Fireman’s to be made parties defendant; (2) that the
court erred in failing to find that plaintiff’s disabilities
were the proximate result of an accident arising out
of and in the course of- his employment; (3) that the
court erred in not making findings to support the judg-
ment; and (4) that the court erred in excluding testi-
mony as to the nature and extent of plaintiff’s injuries.

As to the first, plaintiff contends that he was required
to meet three defendants instead of one and was thereby
prejudiced. We pass over the question of the timeliness
of the objection and limit our consideration to its merits.
He points to no authority the effect of which is to say
that these two companies were not, as to his alleged
cause of action and his evidence in support thereof,
proper parties defendant.

His theory appears to be that they were not necessary
parties, therefore they were not proper parties.

It is true that neither of them was a necessary party.
The workmen’s compensation law clearly so indicates.
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The workmen’s compensation insurance carrier is bound
by a judgment against the insured whether the carrier
is a party to the action or not. In this connection section
48-146, R. S. Supp., 1951, contains the following: “* * *
jurisdiction of the insured for the purpose of this act
shall be jurisdiction of the insurer, and * * * that the
insurer shall in all things be bound by the awards,
judgments, or decrees rendered against such insured.”

Another provision of this same section of the statute
makes a workmen’s compensation insurer directly liable
to an accidentally injured employee of the insured. In
reference to the insurance contract the statute provides:
“Such agreement shall be construed to be a direct prom-
ise by the insurer to the person entitled to compensa-
tion enforceable in his name.”

The promise contemplated is of course to respond to
liability proved to exist under the terms of the con-
tract in an action by an employee against the insur-
ance carrier of the employer. The statute makes of
the insuring agreement a primary obligation of the in-
surer to the employee of the insured.

It ought not therefore to be said that where one who
has by law been made to primarily assume an obligation
with another such one is not a proper party to defend
against enforcement of the obligation. We hold that
Western and Fireman’s were properly made parties de-
fendant and that the first assignment is without merit.

The determination upon the second a551gnment re-
quires an examination of the evidence.

As to what occurred as the basis of this action there
is no substantial dispute. As to when it happened there
is not dispute but uncertainty. The matters of major
importance are the conditions which followed the occur-
rence and their cause or causes.

On some day between July 25, 1950, and about No-
vember 6, 1950, the plaintiff, an employee of the de-
fendant, and another employee were engaged in un-
loading crated automobile motors from a truck. These
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motors were estimated to weigh from 300 to 500 pounds.
The height of the truck from which they were unloaded
was about 314 feet. The crated motors were between
3 and 3% feet in length. No information as to the other
dimensions appears. As the crates were unloaded it
appears that their length was crosswise of the truck.
The unloading was onto a truck placed below the point
of unloading. This truck was about 6 inches in height.
With plaintiff at one end and the other employee at
the other the crates were removed from the motor truck
and down to the other truck which was there to receive
them. Whether they were lowered by being carried
downward or not is not made clear. The record is that
they were eased to the lower truck.

As a crate was being lowered plaintiff says that he
felt pain in the middle of his back somewhat below his
belt line. His description indicates that it was not
severe pain. He and his fellow employee testified that
at the time he called the attention of the fellow employee
to the pain. There was no evidence that he was dis-
abled at the time. Apparently one or more crates were
thereafter unloaded. The incident was not mentioned
again to anyone until much later. Whether or not he
called the attention of anyone to the matter,before No-
vember 27, 1950, is not certain. On November 27 he
was hospitalized and at that time and thereafter his
condition came under the attention of several doctors.

Two doctors on behalf of plaintiff described his con-
dition as a herniated intervertebral disc between the
fifth lumbar and the first sacral segments of the verte-
brae with disability which need not be described here.
One doctor on behalf of the defendants likewise de-
scribed it, and also described an arthritic condition
which he found in close proximity. He said however
that there was no aggravation of the herniation by the
arthritis.

Significantly while the evidence of these witnesses of
plaintiff and defendants is in substantial accord that
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plaintiff has a disability and as to its character, neither
this evidence nor that of any other witness relates that
disability, in the sense that it must be related tg be sub-
ject to recompense under the workmen’s compensation
law, to the alleged accident of which plaintiff complains.
None of these witnesses on the basis of a hypothesis or
otherwise has testified directly or given it as his opinion
that the herniation of this disc was produced or flowed
from any accident occurring while plaintiff was in the
employ of the defendant.

The court therefore could not properly do other than
to fail to find that plaintiff’s disabilities were the proxi-
mate result of an accident arising out of and in the
course of his employment.

This conclusion renders unnecessary a consideration of
the question of whether or not the occurrence com-
plained of was an accident within the meaning of the
workmen’s compensation law.

The court found generally for the defendants and
against the plaintiff. As is clear from what has already
been said this was the only possible proper finding. It
is true that there could have been elaboration but it is
not pointed out how that could have been beneficial to
plaintiff or failure in that respect could or did operate
to his prejudice.

From an examination of the record in this case the
findings of fact were the only ones which could have
been properly made. They were consistent with and
in support of the judgment. The third assignment is
therefore without merit.

The fourth assignment challenges the propriety of the
exclusion of the offered testimony of two doctors in
explanation of the character and extent of plaintiff’s in-
juries and disability on rebuttal.

Whether or not the rejection of the evidence thus
offered on the basis of the objections made was error
does not require consideration here. If it was error it
was such without prejudice in view of the fact already
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pointed out that there was an entire failure of proof of
injury sustained by plaintiff in the course of his em-
ploymeng by the defendant.
The judgment of the district court is affirmed.
AFFIRMED.

Hazer M. ANDERSON, APPELLEE, v. THE BITUMINOUS
Casuarty COMPANY, APPELLANT, THE STATE OF

NEBRASKA, APPELLEE,
52 N. W. 2d 814

Filed April 11, 1952. No. 33126.

1. Sheriffs and Constables. Section 23-1704, R. S. 1943, gives a
sheriff authority to call a private citizen into the service of the
county to aid him for the purposes therein provided.

2. Sheriffs and Constables: Counties. When a private citizen is
impressed into service by the sheriff for any of those purposes
a contract of employment with the county results and the county
so employing a citizen becomes liable to him for the -reasonable
value of the services he renders at the direction of the sheriff.

8. Workmen’s Compensation. Any citizen so called into service
who receives an injury which arises out of and in the course of
such employment is entitled to compensation under the provisions
of our workmen’s compensation law.

4. Officers. A citizen who is actually called into service by the
sheriff under the authority of this statute and assists him as a
deputy under color of an appointment is such officer de facto,
although his appointment was not made with the formalities
required by statute.

5. Appeal and Error: Workmen’s Compensation. Under the pro-
visions of section 48-125, R. S. 1943, where an employer appeals
to the Supreme Court from an award of the district court and
fails to obtain any reduction in the amount of such award, the
Supreme Court shall allow the employee a reasonable sum for
attorney’s fee for the proceedings in the Supreme Court.

APPEAL from the district court for Nemaha County:
VirciL FaLLooN, Jupge. Affirmed.

Kennedy, Holland, DeLacy & Svoboda, Edwin Cassem,
Harry R. Henatsch, and Ferneau & Kiechel,; for appellant.
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Davis, Stubbs & Healey, Betty Jean Sharp, and Clar-
ence S. Beck, Attorney General, and Clarence A. H.
Meyer, for appellees.

Heard before Simmons, C. J.,, MESSMORE, YEAGER,
CHappELL, WENKE, and BosLaucs, JJ.

WENKE, J.

This is a compensation claim instituted in the Ne-.
braska Workmen’s Compensation Court by Hazel M.
Anderson, widow of William M. Anderson, deceased,
against The Bituminous Casualty Company, a corpora-
tion, insurance carrier for workmen’s compensation for
the county of Nemaha, Nebraska, and the State of Ne-
braska. Claimant contends William M. Anderson, upon
whom she alleges she was wholly dependent for sup-
port, died on May 14, 1949, as a result of injuries suf-
fered on May 12, 1949, in the course of and arising out
of his employment as a law enforcement officer of the
county of Nemaha and the State of Nebraska. She
asked that she be granted such relief as she was en-
titled to under the workmen’s compensation law.

The district court for Nemaha County, on appeal
thereto, found ‘William M. Anderson died as a result of
injuries suffered in the course of and arising out of his
employment with Nemaha County as a deputy or assist-
ant to the sheriff thereof; that claimant was the widow
of decedent and wholly dependent upon him for her
support; and that The Bituminous Casualty Company,
being the insurance carrier of workmen’s compensa-
tion for Nemaha County, was liable for such compensa-
tion as the county is obligated to pay. Based on such
findings the court rendered a decree in favor of the
claimant and against The Bituminous Casualty Com-
pany for payments in the sum of $22 per week for a
period of 325 weeks starting on May 12, 1949, for medical
and hospital expenses in the sum of $286, and for burial
expenses in the sum of $250. Her claim against the
State of Nebraska was dismissed.



592 NEBRASKA REPORTS [Vor. 155

Anderson v. Bituminous Casualty Co.

The Bituminous Casualty Company, a corporation,
filed a motion for new trial and, from the overruling
thereof, took this appeal. Claimant has cross-appealed
from that part of the decree dismissing her claim against
the State of Nebraska.

While differently stated in the assignments of error,
the question presented by this appeal is, was William
M. Anderson at the time he was injured an employee
of Nemaha County within the meaning of the Nebraska
Workmen’s Compensation Act?

For the purpose of determining this question we con-
sider the record de novo. See Solheim v. Hastings
Housing Co., 151 Neb. 264, 37 N. W. 2d 212.

Admittedly, or without dispute in the evidence, the
record discloses that William M. Anderson, who will
hereinafter be referred to as decedent, and Hazel M.
Anderson, claimant, were husband and wife and lived
together in their home in Auburn, Nebraska; that claim-
ant was wholly dependent upon decedent for her sup-
port; that they were respectively 53 and 52 years of
age and had one son, Magc, Jr., age 27; that the decedent
and his son, who will herein be referred to as the
Andersons, operated a garage and machine shop in
Auburn; that about a week before May 12, 1949, a
Reverend Edward D. Byrd, who did not live in Auburn
and was not known there, left a car in the Andersons’
garage for the purpose of having some repairs made
thereon; that for various reasons, not here material,
the Andersons concluded that the car might have been
stolen and therefore got in touch with Donald G. Grieb,
a trooper of the Nebraska Safety Patrol, who was at that
time stationed in Auburn and who will hereinafter be
referred to as the patrolman; that the patrolman checked
the car and discovered it had been stolen and requested
the Andersons to get in touch with him whenever any-
one came to get the car; that the Andersons called the
patrolman on Wednesday, May 11, 1949, advising that
the party was there to get the car; that the patrolman
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and Harvey H. Kuenning, who was then sheriff of
Nemaha County and who will hereinafter be referred
to as the sheriff, proceeded to the Andersons’ garage
where they found a party of four who had come to get the
car; that out of the group of four the officers arrested
Reverend Byrd and he was turned over to the sheriff
who placed him in the county jail in Auburn; that
sometime before 8 a. m. the next morning, which was
Thursday, May 12, 1949, by use of a dummy, Byrd
tricked the sheriff and managed to escape from the jail;
that the sheriff, upon being released by his wife, having
been locked in a jail cell by the prisoner, called the
patrolman; that the patrolman immediately reported to
the jail; that after a brief discussion with the sheriff the
patrolman called decedent; that in response to the call
the Andersons reported to the jail and joined in the
hunt for the escaped prisoner; that the Andersons con-
tinued in that search throughout the day and into the
night; that in the evening decedent joined the patrolman
and assisted him with a road block at a point on the high-
way about two miles north of Auburn; that sometime
after 9:30 p. m. of that evening, while continuing to
assist in conducting this road block, decedent was hit by
a jeep and injured; and that, as a result of the injuries,
he died on Saturday, May 14, 1949.

With reference to the sheriff having employed de-
cedent to assist him in apprehending the escaped pris-
oner, we think the evidence, although somewhat in
dispute, supports a finding as follows: That after the
prisoner tricked the sheriff and managed to escape, the
sheriff, upon being released from the cell by his wife,
took immediate steps to retake the prisoner; that he
called the patrolman, who responded; that after the
patrolman arrived they discussed plans to get some help
to search for the escaped prisoner; that the sheriff asked
who the patrolman thought they could get; that the
patrolman suggested the Andersons since they knew the
prisoner, who was a stranger in Auburn; that the sheriff
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suggested to the patrolman that he call the Andersons
and have them come to the jail; that the patrolman
called the Andersons, talking to decedent, telling him
that Byrd had escaped and that they needed help in
finding him; that decedent said they would be right up;
that shortly thereafter the Andersons came to the jail;
that the sheriff was present when they arrived; that
they, including the sheriff, then discussed what they
were going to do and the best way to do it; that all that
day decedent joined in the search; that after supper,
with the consent and approval of the sheriff, decedent
joined the patrolman in maintaining a road block some
two miles north of Auburn; and that while engaged in
this work with one Elmer Chapp, who had replaced the
patrolman when the latter was called into Auburn, de-
cedent received the injuries which resulted in his death.

The evidence also shows that after his prisoner escaped
the sheriff took full charge of trying to recapture him.
That the sheriff thought it presented an emergency and
that it was an urgent matter to retake the prisoner,
which it was, is fully evidenced by what he did during
the day. The sheriff not only called on the Nebraska
Safety Patrol for help but put out a general alarm in
the community, asked a National Guard unit, that was
having a meeting, to join in the search, called on the
police officers of Auburn for help, and formed a road
block on the four highways out of Auburn, one in each
direction, to prevent the escaped prisoner from getting
out of the community by means of a car.

Section 48-115, R. S. 1943, of the Workmen’s Com-
pensation Act, insofar as here material, provides:

“The terms ‘employee’ and ‘workman’ are used in-
terchangeably and have the same meaning throughout
this act. The said terms include the plural and all ages
and both sexes, and shall be construed to mean:

“(1) Every person in the service of the state or of any
governmental agency created by it, under any appoint-
ment or contract of hire, expressed or implied, oral or
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written, but shall not include any official of the state,
or any governmental agency created by it, who shall have
been elected or appointed for a regular term of office,
or to complete the unexpired portion of any regular
term; * * *.”

Section 23-1704, R. S. 1943, relating to the authority
of sheriffs, provides: ‘“The sheriff and his deputies are
conservators of the peace, and to keep the same, to
prevent crime, to arrest any person liable thereto, or
to execute process of law, they may call any person to
their aid; and, when necessary, the sheriff may sum-
mon the power of the county.”

Under circumstances such as here, where a person
under arrest had escaped and the sheriff was in charge
of and organizing the search to retake him, we think,
under this statute, the sheriff had authority to and was
justified in securing the services of the Andersons,
who knew the escaped prisoner, a stranger in the com-
munity of Auburn, on sight. This, the evidence estab-
lishes, the sheriff did and we find decedent, at the time
of his injuries, was, at the request of the sheriff, assisting
him in his attempt to retake Byrd who had, at the time
decedent was injured, not been recaptured.

This same result has been reached in other jurisdic-
tions under similar fact situations and like or com-
parable statutes. In Gulbrandson v. Town of Midland,
72 S. D. 461, 36 N. W. 2d 655, the South Dakota court
said:

“The statutes clothe either a sheriff or a town mar-
shal with authority to call a private citizen into the
service of the county or town respectively. By SDC
12.1001 it is provided ‘The sheriff shall keep and pre-
serve the peace within his county, for which purpose he
is empowered to call to his aid such persons or power
of his county as he may deem necessary. * * * And by
SDC 45.1112 it is provided “* * * and each town marshal
shall possess, within the jurisdiction of the municipality,
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all the powers conferred by law upon sheriffs to sup-
press disorder and keep the peace.’

“We are of the opinion that when a private citizen is
so impressed into service by a peace officer (cf. SDC
34.1618) a contract of employment results, and the county
or town so employing a citizen becomes liable to him
for the reasonable value of the service he renders by
direction of such officer and therefore one who re-
ceives an injury which arises out of and in the course
of such an employment is entitled to compensation as
provided in the South Dakota Workmen’s Compensation
Law. Such is the current of authority in other jurisdic-
tions. County of Monterey v. Rader, 199 Cal. 221, 248
P. 912, 47 A. L. R. 359; Tomlinson v. Town of Norwood,
208 N. C. 716, 182 S. E. 659; Mitchell v. Industrial Com-
mission of Ohio, 57 Ohio App. 319, 13 N. E. 2d 736; Mil-
lard County v. Industrial Commission, 62 Utah 46, 217
P. 974; Village of West Salem v. Industrial Commission
of Wisconsin, 162 Wis. 57, 155 N. W. 929, L. R. A. 1918c,
1077; Vilas County v. Monk, 200 Wis. 451, 228 N. W.
991 and Balinovic v Evening Star Newspaper Co., 72
App. D. C. 176, 113 F. 2d 505.

“In writing of the cases we have cited supra, in
Eaton v. Bernalillo County, 46 N. M. 318, 128 P. 2d
738, 742, 142 A. L. R. 647, Mr. Justice Sadler said, ‘In
each of the cases relied upon by appellee and cited,
supra, the court was presented with facts affording
jurisdiction (justification) to the sheriff, or his deputy,
in impressing the service of a bystander in arresting,
securing or conveying some dangerous character sus-
pected of or charged with a violation of the criminal
laws. Under such circumstances, it was logical to hold
that the person injured while so assisting occupied the
status of a deputy sheriff, and, hence, of an employee,
thereby entitled him or his dependents, to compensa-
tion” And again at a later point in that opinion in
writing of the element of pay, it was said, ‘It all comes
back to the question whether the services of decedent
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were commandeered. If so, then we may assume he
would be entitled to the reasonable value of his services
for the period employed, thus supplying the much dis-
cussed wage element.””

As stated in Sexton v. County of Waseca, 211 Minn.
422, 1 N. W. 2d 394: ‘“While there was no pressing
emergency, yet under the general power of the sheriff to
keep and preserve the peace of the county, to pursue
and apprehend all felons, execute all process, etc. (Mason
St. 1927, § 907), he had ample authority to engage a
person to go with him in order that he might safely con-
duct his prisoner from Mobridge to Waseca.”

And in County of Monterey v. Industrial Accident
Commission, 199 Cal. 221, 248 P. 912, 47 A. L. R. 359:
“Clearly the deceased was in the service of the county of
Monterey by the appointment of its sheriff, who was
vested with power to confer upon the deceased the au-
thority of a deputy sheriff or peace officer of said
county. (Pol. Code, sec. 4157, subd. 5; Pen. Code, secs.
150 and 723.) The sheriff may, without organizing a
formal posse comitatus, orally summon to his assistance
any person when he deems it necessary to effect an
arrest. (2 R.C.L., p. 491.) The person thus summoned
has all the authority of a formally deputized officer in
such matter, and is in fact a de jure deputy sheriff. The
deceased was at the time he was slain in the service of
the county under appointment by a county officer, to
wit, the sheriff.” See, also, Shawano County v. Indus-
trial Commission, 219 Wis. 513, 263 N. W. 590; Mitchell
v. Industrial Commission of Ohio, 57 Ohio App. 319, 13
N. E. 2d 736.

Decedent was not formally deputized; that is, he was
not appointed and confirmed nor did he take an oath
or give bond. While this fact is not particularly raised
and discussed by appellant it does appear in the evidence
and is mentioned as a fact in the brief. But this fact
would not defeat recovery. Under situations, such as
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here, it is seldom practical to go through these for-
malities.

As stated in Millard County v. Industrial Commission,
62 Utah 46, 217 P. 974: “* * * it is generally held that
one who is actually acting as a deputy sheriff under
color of an appointment is such officer de facto, although
his appointment was not made with the formalities re-
quired by statute (35 Cyc. 1522), * * *” See, also,
Vilas County v. Industrial Commission, 200 Wis. 451,
228 N. W. 591; Gulbrandson v. Town of Midland, supra;
County of Monterey v. Industrial Accident Commission,
supra; Village of West Salem v. Industrial Commission,
162 Wis. 57,155 N. W. 929, L. R. A. 1918C 1077.

The cross-petition raises the question of whether or
not decedent was also an employee of the State of Ne-
braska. We think the patrolman, in callihg the An-
dersons to assist, was acting at the request of and in
behalf of the sheriff, who was in charge of organizing
the search, and not as a patrolman of the Nebraska
Safety Patrol. Consequently we do not think the evi-
dence sufficient to establish the relationship of employer
and employee between the State of Nebraska and de-
cedent even if the patrolman had authority to create
such a relationship. In view thereof we will not dis-
cuss the patrolman’s authority in that regard. We find
the dismissal of the claim as against the State of Ne-
braska to be correct.

The claimant asks that if the appellant fails to obtain
any reduction by reason of its appeal that she be allowed
an attorney’s fee in this court. Section 48-125, R. S.
1943, provides: “* * * In the event the employer ap-
peals to the district court from the award of the com-
pensation court, or any judge thereof, and fails to ob-
tain any reduction in the amount of such award, the
district court may allow the employee a reasonable
attorney’s fee to be taxed as costs against the employer,
and the Supreme Court shall in like manner allow the
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employee a reasonable sum as attorney’s fees for the
procéedings in that court.”

In' Gilmore v. State, 146 Neb. 647, 20 N. W. 2d 918,
we held: “Under the provisions of section 48-125, R.
S. 1943, where an employer appeals to the Supreme
Court from an award of the district court and fails to
obtain any reduction in the amount of such award, the
Supreme Court shall allow the employee a reasonable
sum for attorney fees for the proceedings in the Su-
preme Court.”

Considering the amount involved and the fact that
the case is one of first impression in this court we think
a reasonable attorney’s fee to be the sum of $600 and
the same is taxed as costs.

In view of what has hereinbefore been said we affirm
the judgment of the district court and direct that all
costs, including the attorney’s fee allowed in this court,
be taxed to appellant, The Bituminous Casualty Com-
pany, a corporation.

AFFIRMED.

Ep H. SCHRODER, APPELLEE, V. CITY OF LINCOLN, NEBRASKA,

A MUNICIPAL CORPORATION, ET AL., APPELLANTS.
52 N. W. 2d 808.

Filed April 11, 1952. No. 33129.

1. Municipal Corporations: Nuisances. The streets of a municipal-
ity in this state belong to the public and an unauthorized obstruc-
tion or encumbrance of them by a structure or otherwise consti-
tutes a public nuisance.

2. Nuisances. A private individual may not maintain an action
to prevent or suppress a public nuisance unless he will or has
sustained some special injury therefrom distinct and different
in kind from that which he will or does suffer in common with
the rest of the public.

A public nuisance, if committed without authority, can

be remedied by a public prosecution or other available proceed-

ings instituted by the proper officer on behalf of the people.
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4, Judgments. The requisite precedent conditions of obtaining
declaratory relief are: That a controversy exists in which a
claim is asserted against one who has an interest in contesting
it; that the controversy is between persons whose interests are
adverse; that the parties seeking declaratory relief must have
a legally protectible interest or right in the controversy; and
that the issue involved is capable of present judicial
determination.

AprprAL from the district court for Lancaster County:
Joun L. PoLK, JUDGE. Reversed and dismissed.

Flansburg & Flansburg, John E. Jacobson, and C. Rus-
sell Mattson, for appellants.

F. C. Radke, for appellee.

Heard before Simmons, C. J., MESSMORE, YEAGER,
CHAPPELL, WENKE, and BosLaucH, JJ.

Bosrauch, J.

This is a suit for a declaratory judgment to determine
the validity of a resolution of the council of the city of
Lincoln.

The general demurrer of the National Bank of Com-
merce, and the separate general demurrer of the city
of Lincoln, the mayor thereof, and members of the
council to the amended petition of appellee were denied.
They elected not to plead further and judgment was
rendered as follows: That the action of the council of
the city of Lincoln in adopting the resolution in question
was ultra vires; that the resolution was void; and that
the National Bank of Commerce obtained no rights, per-
mission, or authority because of its adoption. The mo-
tion for a new trial of the city, its mayor, and members
of the council and the separate motion of the bank were
overruled. They appealed separately. There has been
no brief filed by the city, the mayor, or council. The
contending parties are Ed H. Schroder and the National
Bank of Commerce. They will be designated as appellee
and appellant respectively.

Appellee alleges that: He is a citizen of the United
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States and of Nebraska; he is a resident of, owns prop-
erty subject to taxation in, and is a taxpayer of Lincoln;
he is an elector; and he owns and operates motor ve-
hicles therein. As a citizen, elector, and taxpayer he
is interested in keeping the streets and sidewalks free
from public nuisances. He brings this action pursuant
to the Uniform Declaratory Judgments Act in his own
behalf and on behalf of all other persons similarly
situated.

Lincoln is a city of the primary class, has a population
of about 100,000 inhabitants, has a home rule charter,
and the government thereof is vested in a council of
seven members, one of whom is elected as mayor of the
city. The National Bank of Commerce is a national
banking corporation engaged in conducting a commercial
banking business in a building owned by it at the north-
west corner of the intersection of O Street with Thir-
teenth Street in the city of Lincoln. The building faces
on O Street. Thirteenth Street was dedicated to the
use of the public for travel and transportation at the
time Lincoln was platted and incorporated.

Appellant requested permission of the city to erect,
on the sidewalk north of O Street on the west side of
Thirteenth Street near its west curb opposite the east
side of the bank building, a curb teller machine for use
of patrons in making deposits of money with the bank
without entering its building, and also for a reserved
area of three motor vehicle parking stalls adjacent to
the curb on the west side of Thirteenth Street to en-
able persons riding in vehicles to approach, have access
to, and the use of the machine without alighting from
their conveyances.

The city council of meoln adopted, and appellant
accepted and agreed to be bound by, a resolution per-
mitting it to install and maintain, until otherwise or-
dered by the council, a curb teller machine described
as about 1 foot 10 inches deep, 2 feet 1 inch in width,
and 5 feet 8 inches in height in the sidewalk space above
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indicated. The city did not grant the request of appel-
lant for the use of reserved parking area in the street
designated as three parking stalls near the location of
the machine.

The city of Lincoln or its council had no power or
authority tfo authorize anyone, natural or artificial, to
use any part of any street or sidewalk for private busi-
ness purposes or to erect, have, or maintain thereon or
therein a curb teller machine or any other structure. The
action of the council was ultra vires. The resolution
conflicted with described ordinances of the city and is
void, and the bank obtained no right or authority by it.
The existence of the installation attempted to be per-
mitted would be an illegal encroachment on and an ob-
struction of the public streets, and would constitute a
public nuisance, purpresture, and an illegal invasion of
the rights of the appellee and the public. It is the duty
of the city to keep its streets and sidewalks free of all
unlawful encroachments and obstructions. The rights,
duties, and other legal relationships of the parties as
affected by the resolution are involved herein, and the
validity of the resolution is the subject of controversy
between the parties to the case. The court was asked
to adjudge the resolution invalid.

The objective of this litigation is an adjudication pre-
venting the creation and continuance in Lincoln of an
alleged public nuisance by the authority of and with
the approval of the council of the city. The legal quali-
fication and capacity of appellee to contest the action of
the city officials in reference to this must be found, if at
all, in the fact that he enjoys the status of a resident
citizen, elector, taxpayer, and owner of property subject
to taxation in Lincoln, including motor vehicles that he
operates therein. The location of the property of ap-
pellee in the city is not given. Neither is it claimed
that it, nor the use and enjoyment thereof, would be in
any way interfered with, obstructed, injured, or dam-
aged by the installation and operation of the machine by
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the bank in accordance with the resolution adopted by
the city. He relies for his legal capacity to litigate the
legality of an official act of the city on the fact that he
is a citizen, elector, and taxpayer and his interest in
having the public ways of the city free from public nui-
sances. He does not allege any special interest, right
in, or injury because of the subject of this cause differ-
ent from that of any other member of the public. The
allegation of his pleading that he brings this action on
his own behalf and on behalf of all others similarly
situated disputes and forecloses any claim of special
injury of appellee peculiar to himself aside from and
independent of the general injury to the public. Appellee
cannot successfully oppose the resolution of the city
council on the basis that the exercise of the permission
given by it to the appellant will create and continue a
public nuisance unless he pleads and demonstrates that
the installation and maintenance of the machine in
question will cause him some special injury different
not only in degree but distinct, independent, and dif-
ferent as to kind than that suffered by the public.

The obstruction or encumbrance of a street in a city
of this state by a structure or otherwise is a public
nuisance unless it is authorized in a proper case by
competent authority. Section 28-1016, R. R. S. 1943,
contains this language: “* * * the obstructing or en-
cumbering of (by) fences, buildings, structures or other-
wise, any of the public highways or streets or alleys of
any city or village, shall be deemed nuisances.” In
Bischof v. Merchants Nat. Bank, 75 Neb. 838, 106 N. W.
996, 5 L. R. A. N. S. 486, it is said: “Public highways
belong, from side to side and from end to end, to the
public, and any permanent structure or purpresture
which materially encroaches on the public street and
impedes travel is a nuisance per se; but in a proper
case such obstructions may be authorized by compe-
tent authority.” This language is used in the opinion:
“That -the stone and pillars of the new portico to the
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bank building, as now remodeled, extend into the pub-
lic street, is conceded; that such an obstruction con-
stitutes a public nuisance is not only the doctrine of the
common law, but falls within the statutory definition.”
See, also, City of Omaha v. Flood, 57 Neb. 124, 77 N.
W. 379; World Realty Co. v. City of Omaha, 113 Neb.
396, 203 N. W. 574, 40 A. L. R. 1313.

One of the first reported decisions of this court con-
cerned an attempt by a private individual to main-
tain an action to abate and prevent the continuance of
a public nuisance. The doctrine was therein adopted,
and has frequently since been approved and given full
effect, that in cases of public nuisances a private in-
dividual has no right of action unless he suffers be-
cause thereof some peculiar or special injury not com-
mon to the general public. This rule is obviously appli-
cable to proceedings for relief by a private person be-
cause of the obstruction of a street or highway. To
qualify an individual in his private capacity to main-
tain an action of this character he must allege and estab-
lish some special or peculiar damage to himself because
of the obstruction not common to the general public.
In Kittle v. Fremont, 1 Neb. 329, this court said: “A
common or public nuisance, if committed without law-
ful authority, can be remedied by a public prosecution
instituted by the proper officer, on behalf of the people.
* * * An individual who is specially injured by a com-
mon or public nuisance may maintain a suit to have
the same abated. * * * But a private person cannot
maintain an action to abate a public nuisance unless
he can aver and prove some special injury to himself.”
It is stated in the opinion: “The plaintiffs sue on behalf
of themselves and all others, the property holders of the
town of Fremont. They do not pretend to have any in-
terest in the subject matter of the suit, which is not
common to all the other residents of the town, whether
they be freeholders or not. * * * The pretended wrong
of which the plaintiffs complain is the closing up of cer-
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tain of the public streets and alleys, and the vacation of
a portion of the public park. This is in the nature of a
common or public nuisance, and if done without lawful
authority, can be remedied by a public prosecution, in-
stituted by the proper public officer, on behalf of the
people. So, too, could a suit be maintained by any
individual of the town in his own right who is spe-
cially injured thereby. * * * The plaintiffs are simply
resident freeholders of the town of Fremont. They
have no real estate bordering upon the park, or upon
either of the streets affected by this change. They have
sustained no special damage by reason thereof * * *.
They present themselves before the court in the char-
acter of volunteer champions of the public interests
* * *  Under these circumstances we are most clearly
of the opinion that the plaintiffs show no such interest in
the subject of this suit * * * as to enable them to main-
tain this action.” In Hill v. Pierson, 45 Neb. 503, 63
N. W. 835, it is said: “It has been stated by this court
that a public nuisance will be enjoined in a suit insti-
tuted by a private party for such purpose, but only
when the plaintiff does or will sustain a special damage,
a personal injury distinct from that which he suffers
in common with the rest of the public * * *.” In Powers
v. Flansburg, 90 Neb. 467, 133 N. W. 844, the court said:
“A private individual cannot maintain an action to sup-
press a public nuisance, unless he sustains some spe-
cial injury caused thereby other than that sustained
by the public at large.” This appears in the opinion:
“The petition does not allege any special interest of
these plaintiffs in these proceedings, as distinguished
from the interests of the general public. On the other
hand, it is specifically alleged that this action was
brought by these plaintiffs in their own behalf and in
behalf of all the citizens of Trenton who, it is alleged,
were similarly situated. Under these circumstances, it
is clear that this action cannot be maintained.” In Ayers
v. Citizens Railway Co., 83 Neb. 26, 118 N. W. 1066, it
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was said concerning the plaintiff: “It is a general rule
that a public nuisance does not furnish grounds for an
action in equity by an individual who merely suffers an
injury which is common to the public. * * * The lines of
street railway and poles and wires may inconvenience
the plaintiff to a greater degree than the public gener-
ally; but the mere fact that plaintiff uses that street
more frequently than others of the public and may suffer
more from the alleged nuisance than others does not
present a distinct injury. Her injury is the same in
character as that which the public will suffer. The
only difference is one of degree, and not of kind.” See,
also, Lee v. City of McCook, 82 Neb. 26, 116 N. W. 955;
Gleason v. Loose-Wiles Cracker & Candy Co., 88 Neb. -
83, 129 N. W. 173; Brown v. Easterday, 110 Neb. 729,
194 N. W. 798; Chizek v. City of Omaha, 126 Neb. 333,
253 N. W. 441; Kirby v. Omaha Bridge Commission,
127 Neb. 382, 255 N. W. 776; 66 C. J. S., Nuisances, §
78, p. 831; 39 Am. Jur., Nuisances, § 124, p. 378; 40 C.
J. S., Highways, § 222, p. 219; 25 Am. Jur., Highways, §
315, p. 607.

The allegations of interest of appellee in this con-
troversy are citizenship, being an elector, the owner of
property, a taxpayer, and an operator of motor ve-
hicles in the city of Lincoln. He does not show by his
pleading wherein any of these interests are or could ke
injured by the construction authorized by the resolu-
tion. He has not shown that he has or can sustain a
special damage or a personal injury distinct from that
which he may suffer in common with the rest of the
public.
