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STATE EX REL. WALTER R. JOHNSON, ATTORNEY GENERAL,
ET AL., APPELLANTS, V. REX HASH ET AL., APPELLEES,
13 N. W. 2d 716

FiLED MARCH 24, 1944. No. 31655.

1. Nuisance. A place where gambling is publicly and continuously
permitted is a public nuisance which may properly be abated by
injunction.

The operation of a place which permits minors to gath-
er for the purpose of gambling and drinking intoxicating lig-
uors is a public nuisance in that it violates the health, morals
and general welfare of the people of the state.

3. Intoxicating Liquors. A place situated in territory where intox-
jcating liquors may not be sold by the drink, where patrons gath-
er for the purpose of group drinking in which the owner of the
place aids and abets by furnishing “set-ups” for profit, is a
place where persons are permitted to resort for the purpose of
drinking alcoholic liquors contrary to the provisions of section
53-376, Comp. St. Supp. 1941, a part of the Liquor Control Act.

A place, located in territory where alecoholic liguors
may not be lawfully sold by the drink, operated principally for
the purpose of inviting and encouraging large numbers of per-
sons to congregate in such place and drink intoxicating liquors,
when the principal business of such place is furnishing the in-
gredients for mixed drinks to customers who furnish their own
liquor, when large numbers of people do congregate and sit at
tables and in booths for the purpose of mixing and consuming
intoxicating drinks, such place is a public nuisance which the
courts will abate by injunction.

5. Nuisance. Evidence examined and held that the premises in
question, because of the manner of their operation, were destruc-
tive of the peace, morals, health and general welfare of the peo-
ple of the state and constituted a public nuisance.

APPEAL from the district court for Madison county: LYLE
E. JACKSON and FAY H. POLLOCK, JUDGES. Reversed, with
directions.

Andrew D. Mapes, Walter R. Johnson, Attorney General,
and Rush C. Clarke, for appellants.

Frederick M. Deutsch, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, CHAPPELL
and WENKE, JJ., and POLK and NUSss, District Judges.
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CARTER, J.

This is an appeal from a decree entered by the district
court for Madison county in a suit commenced by the state
to obtain an injunction to abate a common or public nui-
sance by reason of the manner of operation of a roadhouse.
The trial court granted a part of the relief asked for and
denied the balance. The state appeals.

The evidence shows that the defendants operated a tav-
ern or roadhouse just east of the corporate limits of the city
of Norfolk. It contained a dance floor, tables, booths and a
bar. Dinners and lunches were served, especially in the
early evening., The principal sales consisted of “set-ups”
used to mix intoxicating liquors for consumption on the
premises. Dance music was provided by a juke-box oper-
- ated by the insertion of coins provided by the customers.
The place operates from 8 p. m. to 3 a. m. each day of the
week. '

The state called 14 officers, including the state sheriff,
state patrolmen and inspectors for the Nebraska Liquor
Control Commission, who testified to the conditions ob-
served by them prior and up to the date the place was raid-
ed on January 23, 1943. Space does not permit a discussion
of the testimony of each of these officers. We will content
ourselves with a recitation of the facts which we deem es-
tablished by their testimony. The record discloses that in-
spections and investigations of the premises were made on
numerous occasions by the officers between March 22, 1941,
and January 23, 1943.

The testimony of the officers is to the effect that on each
inspection the place was patronized by people numbering
from 50 to 250. On each occasion Coca-Cola and Seven-Up
were served with “set-ups” to mix with whisky and other
intoxicating liquors. Whisky bottles were on practically
every table and the contents were used in mixing drinks for
immediate consumption. Numerous quart, pint and half-
pint whisky bottles were observed under the tables and in
the booths. The defendants permitted the drinking of these
mixed drinks and encouraged it by selling the “set-ups” and
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“mix” to those who desired to buy. Intoxicated persons
were observed in the tavern by each inspector who investi-
gated the place. Minors of both sexes ranging from 16 to
21 years of age were constantly in the place and participat-
ed in the drinking festivities without restraint on the part
of the defendants. Minors were observed in an intoxicated
condition on almost every inspection. Rough talk, profan-
ity and vulgar language were common, and shouting and
unseemly noises appeared to be the rule and not the excep-
tion. Slot machines were being operated openly and patrons
were usually lined up awaiting their turns to play. Em-
ployees stood about to provide the nickels, dimes and quar-
ters needed to play these machines. Other forms of gam-
bling machines were present and given a big play each
night the officers observed the place. Quarreling and fight-
ing were continual problems, although the defendant Rex
Hash was efficient in quelling such disturbances. The
evidence also shows that many automobiles were usually
parked near the tavern and that many intoxicated persons
drove their cars out on the highway after leaving the place.
Several arrests of persons leaving the premises are shown
to have been made for speeding, passing up stop signs and
driving while intoxicated, which evidences the danger not
only to the patrons of the place but to the traveling public
generally. Fights were observed on the premises outside
the tavern and many persons in various states of intoxica-
tion were observed there. We think this evidence is ample
to sustain the charge of the state that the place was a re-
sort for people, including minors, to become intoxicated, to
become noisy, profane and vulgar and to permit persons of
vulgar, dissolute, obscene and roistering habits to congre-
gate and engage in such activities with the approval and en-
couragement of the defendants.

It is not disputed that slot machines and other gambling
devices were maintained by the defendants and that they
received a heavy play by patrons, including minors, who
frequented the place. The law is that places where gam-
bling is publicly and continuously permitted are public nui-
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sances which an equity court should abate by its injunctive
processes. State v. Ak-Sar-Ben Exposition Co., 121 Neb.
248, 236 N. W. 736; State v. The Araho, 137 Neb, 389, 289
N. W. 545; Hill ». Pierson, 45 Neb. 503, 63 N. W. 835.

The evidence does not show that any intoxicating liquors
were ever sold by the defendants on the premises in ques-
tion. It does appear that patrons brought intoxicating lig-
uors with them or had deliveries made after their arrival.
The defendants were fully aware of this situation and fur-
thered it by providing the additional essentials to the prep-
aration of mixed drinks. It is urged by defendants that
this does not constitute a violation of law and consequently
affords no basis for the charge that it constitutes a nui-
sance.

The evidence is conclusive that defendants openly and
continuously permitted minors of both sexes to patronize
the place. Defendants, for their own financial gain, fur-
thered the drinking activities of such minors. Defendants
well knew, as shown by the record, that the sale of intoxi-
cating liquors to minors was unlawful and that the further-
ance of the drinking of intoxicating liquors by minors is
contrary to the public welfare. While it may be true that no
crime was committed prior to January 23, 1943, in permit-
ting minors to drink intoxicating liquors on the premises,
we are of the opinion that a place established for the pur-
pose of -attracting persons, including numerous minors of
both sexes, desiring to engage in drinking, carousing and
roistering, is contrary to the public welfare and deserving
of great weight in determining whether a nuisance exists.

It is argued by the defendants that the sale of intoxicat-
ing liquors or the operation of a place or house for their
sale was not a nuisance at common law. We think this is
true if the places or houses were conducted in an orderly
manner. It is then argued that as the sale, dispensing and
drinking of intoxicating liquors were not nuisances at com-
mon law, they cannot now be such unless the acts com-
plained of violate the provisions of some criminal statute.
This contention calls for a discussion and interpretation of
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the Nebraska Liquor Control Act (Comp. St. Supp. 1941,
ch. 53).

In 1935 the legislature of this state passed the Nebraska
Liquor Control Act, the purpose of which is to govern and
control the manufacture, sale, giving away, barter, car-
riage, possession and use of alcoholic liquors in this state.
Under the provisions of the act liquor may be sold by the
package in cities and villages, unless prohibited by a vote
of the people within such cities and villages. Liquor may
be sold by the drink in a city or village where the people
thereof affirmatively authorize it. Liquor cannot be law-
fully sold by the drink outside the corporate limits of cities
and villages under any circumstances. In other words, in
so far as selling and dispensing liquor by the drink is con-
cerned, the country outside the boundaries of incorporated
cities and villages is dry territory. This does not mean that
persons may not congregate in such territory for the pur-
pose of imbibing intoxicating liquors. It merely means
that business places engaged in selling and dispensing lig-
uors by the drink are not permitted in such areas under
the terms of the act. It is quite evident that the legislature
had reasons for absolutely prohibiting sales by the drink in
rural areas while permitting it in urban areas which affirm-
atively approved it. Obviously, the legislature thought that
there was a relation between group drinking in public
places and the health, morals and welfare of the people. It
is likewise evident that the legislature was willing to ap-
prove sales by the drink in urban areas and to wholly disap-
prove it in the rural districts. While it is not our province
to speculate on the legislative reasons for the classifications
made, it is apparent that it felt that the evils of public
group drinking could only be controlled when under the sur-
veilance of municipal and other law enforcement officers.
Whether the reason be good or not, the restrictions were
proper ones for the legislature to make. The act clearly in-
dicates a legislative policy that places which permit sales
by the drink and its consequent group drinking in the ter-
ritory outside the corporate limits of cities and villages are
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contrary to the public health, morals and welfare of the
people of this state. Such a policy is peculiarly the province
of the legislature to declare and for which the courts may
not substitute their judgment.

The question then arises whether the purposes of the act
may be defeated by having a place of business in a rural
district provide the necessary equipment and ingredients
for mixed drinks other than the liquor and invite the public
to bring its own liquor rather than to purchase it on thé
premises. It seems to us that all the evils of sales by the
drink in rural territory are present and that such a situa-
tion is directly violative of the purposes of the act, and the
place so operating is a public nuisance.

In connection with the foregoing, it is noteworthy that
the legislature provided: “This Act shall be liberally con-
strued, to the end that the health, safety and welfare of the
people of the state of Nebraska shall be protected and tem-
perance in the consumption of alcoholic liquors shall be fos-
tered and promoted by sound and careful control and regu-
lation of the manufacture, sale and distribution of alcoholic
liquors.” Comp. St. Supp. 1941, sec. 53-397. See State v.
Nowvak, 7 Wash. 2d 544, 110 Pac. 2d 636.

It is clear that defendants were operating a place of busi-
ness for profit, which brought upon the community all the
evils of public group drinking in rural areas, contrary to
the provisions of the Nebraska Liquor Control Act. De-
fendants cannot escape responsibility for their contribution
to the evils decried by the legislature by merely showing
that liquor was not sold by them. By the simple expedient
of having their patrons bring their own liquor, the defend-
ants furnishing every other facility for the promulgation of
the evils proscribed by the legislature, the defendants must
be deemed to have created and maintained a public nui-
sance in direct contravention to the declared purposes of
the act.

We think the maintaining of a place where liquor is ha-
bituaily brought by others to be there consumed, with the
encouragement of the owner who profits from the sale of
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“set-ups,” with all the evil results of public group drinking
present, constitutes a public nuisance when such place is
operated in territory in which sales by the drink are pro-
hibited and is governed by the rules announced in cases
similar in principle which arose during the prohibition era.
In Notary v. United States, 16 Fed. 2d 434, it was held that
a building where intoxicating liquor is habitually brought
by others to be there possessed and consumed for beverage
purposes was a place where liquor was kept or possessed
contrary to law, although no liquor was manufactured, sold,
possessed or kept for sale on the premises. The place in-
volved was a roadhouse with a parking place, a pavillion,
a kitchen and a dance floor with booths constructed on the
sides. A soft drink bar was maintained. Customers brought
their own liquor, publicly displayed the bottles on the tables
and waiters provided glasses, ice, ginger ale and other soft
drinks used in connection with the consumption of the liq-
uwor. The court in that case said:

“Now, it will be further noticed that the prohibition of
section 21 is specifically directed against the maintaining of
the room, house, building, boat, vehicle, structure or place,
but its effect is not limited to cases where the one maintain-
ing the place personally does the manufacturing, selling,
keeping or bartering. The question then arises, if one
maintains a building or place where intoxicating liquor is
habitually brought by others to be there possessed and con-
sumed for beverage purposes, and maintains such place and
there permits such possession of intoxicating liquor for
profit, does he thereby constitute his place a nuisance under
the provisions of section 217

“We have no hesitation in answering this question in the
affirmative. We think that, where one maintains a place
such as the one here in question, he is engaged in com-
merce; and if he purposely, and catering to the patronage
of the illicit liquor drinking public, permits his patrons to
bring intoxicating liquor upon the premises, and there pos-
sess it and consume it, and all this to increase the profits of
his business, that he is maintaining a place where intoxi-
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cating liquor is kept in violation of law. We think the lig-
uor is kept on the place for a commercial purpose when it
is permitted to be kept there for a commercial purpose,
even though the keeper of the place may not own the liquor.
In the given case the keeper’s motive and purpose was a
commercial one. He kept the place and permitted the un-
lawful possession of intoxicating liquor therein for profit.”

We think the acts of defendants in permitting the equiva-
lent of sales by the drink in territory where sales by the
drink are prohibited are, under the holding in the Notary
case, unlawful and constitute a public nuisance.

We also think the evidence amply sustains a finding that
defendants were maintaining a place where persons are
permitted to resort for the purpose of drinking alcoholic lig-
uors contrary to the provisions (Comp. St. Supp. 1941,
sec. 53-376) of the Liquor Control Act.

Defendants contend that their main business was that of
a restaurateur specializing in steaks and fried chicken. It
is evident to us, however, that such a business, located out-
side of the city limits of a city the size of Norfolk, operat-
ing only from 8 p. m. to 8 a. m. would have little likelihood
of success without other sources of income. Defendants
were unable to make any estimate as to the income derived
from the sale of food, “set-ups,” the juke-box and the gam-
bling machines. We can safely assume, we think, that the
sale of food alone would not have made the place a success.
It is evident from the record that the main business was the
sale of “set-ups” to facilitate spiking with intoxicating lig-
uors and the play obtained on the slot machines and other
gambling machines maintained in the place. Drunkenness,
quarreling, fighting and gambling, accompanied by profane,
obscene and vulgar language, the usual incidents to the
maintenance of a “spike joint,”” were present. Into this
place, reeking with the evils which our legislature sought to
prevent, came minors of both sexes, ranging from 16 to 21
years of age, to engage in the activities of the place with
the apparent approval of these defendants. It is urged that
it is not unlawful for people to drink together in rural dis-
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tricts and that it is not unlawful to provide “set-ups.”
Whatever the rule may be in respect to these contentions, in
so far as individuals are concerned, it is unlawful to oper-
ate a business in territory where liquor cannot be sold by
the drink, which has for its primary purpose the selling of
“set-ups” and “mix,” in order that public group drinking
may be afforded to patrons irrespective of the liquor control
law and the policy thereof as expressed by the legislature.

Defendants contend that the power of the court is limited
to enjoining those things only which the court finds to be
unlawful. This might be true if the primary purposes of
the establishment are legitimate and the infractions of the
law were incidental thereto. But where, as here, the main
business of the defendants contravenes the law of the state
and the legitimate business of the place is either a sham or
a minor part of the whole, the only adequate remedy con-
sists of an abatement of the nuisance by closing the place
by injunctive process in the manner prescribed by the legis-
lature.
" We conclude therefore that the trial court was in error in
failing to enjoin the operation of the roadhouse described in
the petition, pursuant to the prayer thereof. The cause is
therefore reversed with directions to the trial court to
abate the nuisance, pursuant to the provisions of section
53-377, Comp. St. Supp. 1941.

REVERSED, WITH DIRECTIONS.

-

IN RE APPLICATION OF WILLIAM NIKLAUS FOR WRIT OF
: HABEAS CORPUS.
WILLIAM NIKLAUS, APPELLANT, V. MYLES HOLLOWAY,
SHERIFF, APPELLEE.
13 N. W. 2d 655

FILED MARCH 24, 1944. No. 31698.

1. Habeas Corpus. Habeas corpus is not a substitute for appeal and
error or writ of review. |
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Habeas corpus is a proper proceeding in which to deter-
mine whether or not a charge of contempt under which a person
is detained is void.

3. Contempt. By statute courts of record have power to punish as
for criminal contempt persons guilty of wilful disobedience of or
resistance wilfully offered to any lawful process or order of the
court, or any wilful attempt to obstruct the proceedings, or hin-
der the due administration of justice in any suit or proceeding
pending before the court.

“Contempts committed in the presence of the court may

be punished summarily; in other cases the party upon being

brought before the court, shall be notified of the accusation
against him, and have a reasonable time to make his defense.”

Comp. St. 1929, sec. 20-2122.

Where a party to an action fails to obey an order of

the court, made for the benefit of an opposing party, such act

is, ordinarily, a civil contempt, and the rules applicable to a

criminal contempt are not applicable.

Where a civil contempt is charged, it need not be by

information in the name of the state, but may be by affidavit by

the party to the action who is injuriously affected.

The affidavit charging a civil contempt may be by an

officer of the court charged with the protection of the res of the

litigation for the benefit of the parties.

It is a matter of no importance who institutes the pro-
ceedings for contempt, since the alleged contemner is not preju-
diced in his defense by the particular mode in which the facts
are brought to the attention of the court.

9. Judgment. The minutes of a judge may in no proper sense be
regarded as the judgment or decree of the court, but are merely
a memorandum of the decision made upon his docket for the
guidance of the clerk in entering the judgment or decree upon
the journal.

The failure of a judge to sign the judgment does not

have the effect of rendering the judgment invalid.

11. Habeas Corpus. In the return to a writ of habeas corpus facts

must appear which warrant restraint of the relator.

A return to a writ of habeas gcorpus showing that the

arrest was by virtue of a mittimus issued on proper authority

is prima facie sufficient as a showing of cause for detention.

10.

12. .

APPEAL from the district court for Lancaster county:
JOHN L. POLK, RALPH P. WILSON and JEFFERSON H.
BRroADY, JUDGES. Affirmed.
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Herbert W. Baird, for appellant.

Mazx G. Towle, Farley I;oung, Walter R. Johnson, Attor-
ney General, H. Emerson Kokjer and Rush C. Clarke, con-
tra.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER and WENKE, JJ.

YEAGER, J.

This is an appeal by William Niklaus, relator, who will
be hereinafter referred to as appellant, from an order of
the district court for Lancaster county, Nebraska, denying
a writ of habeas corpus for the release of appellant from
the custody of Myles Holloway, sheriff of said county, re-
spondent, who will be hereinafter referred to as appellee.

To the extent necessary to state them here and to the ex-
tent that they are made clear by the record the facts sur-
rounding the matter in controversy are substantially as fol-
lows: On June 9, 1942, in an action in the district court en-
titled the Lincoln Joint Stock Land Bank v. Lafayette P.
Barnes et al.,, wherein appellant, according to recitals of
pleadings and orders appearing in the bill of exceptions
herein, was a party defendant, an order was entered direct-
ing, among other things, John Doe, found to be Carl E.
Lipe, tenant of certain real estate described in the order, to
attorn to the receiver in the action all rents under the ten-
ancy. The same order directed the defendants in the action
to deliver up and surrender possession of the real estate to
the receiver. It appears from recitals in exhibits that the
receiver was one William Crane Condit.

Thereafter on July 23, 1942, in the said action of the Lin-
coln Joint Stock Land Bank v. Lafayette P. Barnes et al.,,
William Crane Condit, describing himself as receiver, filed
an application positively verified in which he declared that
the said Carl E. Lipe had failed to attorn to the receiver the
rents for the real estate and the defendant, William Nik-
laus, had failed and refused to deliver possession, but on the
contrary had taken and removed 330 bales of hay, at least
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2 loads of wheat, and that he had forcibly and violently
taken possession of the rent share of crops on the real es-
tate and converted the same to his own use.

As a part of the application there was motion for an or-
der against Carl E. Lipe and appellant to show cause why
they should not be proceeded against and punished for con-
tempt. There was a prayer that the said Lipe and appel-
lant should on hearing be punished for contempt.

Pursuant to the application an order to show cause was
issued out of the district court citing the said parties to ap-
pear and show cause why they should not be adjudged guil-
ty of contempt of court.

To the order to show cause appellant filed a pleading de-
nominated “Response to Order to Show Cause.” The part
of the response pertinent here is a denial that he was guilty
of contempt of court and prayer that the complaint of Wil-
liam Crane Condit be dismissed.

A hearing was had on the application and response there-
to and on July 27, 1942, appellant was found guilty of con-
tempt of court and sentenced to serve a term of 30 days in
the jail of Lancaster county, Nebraska. On the same day
motion for new trial was filed and overruled. This judg-
ment and the order overruling the motion for new trial
were entered in the Journal as follows:

“Now on this day hearing is had on order citing William
Niklaus and Carl E. Lipe to show cause why they should
not be punished for contempt. Motions overruled. Evi-
dence taken. Evidence completed and each party rests.
Arguments made and matter submitted. Court finds that
the action of Wm. Niklaus and Carl E. Lipe in refusing to
deliver rental of wheat crop to receiver was contumacious
and contemptuous, and William Niklaus sentenced to thirty
days in Lancaster County Jail and to pay costs of this pro-
ceeding and to stand committed until the costs are paid.

“It is therefore considered, ordered and adjudged by the
Court that the said defendant William Niklaus is guilty as
he stands charged of contempt herein, and that he be con-
fined in the County Jail of Lancaster County, Nebraska, for
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a period of thirty (30) days, from this date, and pay costs
of this proceeding, taxed at $——, for which execution is
hereby awarded, and said defendant to stand committed -
until costs are paid.

“Sentence as to Carl E. Lipe is suspended and he may
purge himself of contempt by delivering wheat rental now
in elevator to the Receiver and account to the Receiver for
crop rentals for balance of crop year.

“To all of which defendants except.

“This cause now comes on to be heard on motion of de-
fendant William Niklaus to vacate the judgment guilty of
contempt of court and grant said defendant a new trial, and
is submitted to the Court, on due consideration whereof,
the Court doth overrule said motion.

“Sentence suspended on defendant showing that he in-
tends to prosecute error. Recognizance fixed at $200.00.”
This entry was not made in the Journal until about a week
later. It was not signed by the judge who presided over
the hearing,

On the day of the hearing the judge presiding made a
minute of the hearing on the minute book or docket used
for that purpose during proceedings in court. This minute
is not set forth here for reasons which will appear later in
this opinion.

From exhibit No. 1 in the bill of exceptions which is an
order of the district court entered February 25, 1943, it ap-
pears that from the judgment finding appellant guilty of
contempt of court he prosecuted error proceedings to this
court which were dismissed and that on such dismissal
mandate was issued to the district court. This appears by
recital in the exhibit which is an order of judgment on the
mandate and for confinement of appellant under the judg-
ment and sentence of July 27, 1942, and not otherwise.
Nowhere in this record except by this recital is this court
advised either that there was an error proceeding, or that
there was a dismissal thereof, or that mandate was issued
out of this court.

Presumably mittimus was issued in accordance with the
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order of February 25, 1943, although it appears nowhere in
the record. Also presumably appellant was taken into cus-
tody, whereupon he filed his petition for writ of habeas
corpus.

Hearing was had upon the petition and writ denied.
From the order denying the writ of habeas corpus he has
appealed to this court.

Numerous errors are assigned but only four are discussed
in the brief of appellant. First he asserts that he has never
been charged with the commission of any offense in Lancas-
ter county, Nebraska.

There has been no attempt by any one connected with
this record to say that appellant has been charged with the
commission of any crime defined by the laws of the state.
The charge is that he contemptuously and contumaciously
refused to comply with the orders of the court in an action
to which he was a party.

The order which it is claimed he violated is in the record,
as is also the charged violation and the finding and judg-
ment in relation thereto. The evidence to support it of
course is not and could not be properly here since it is not
permissible to substitute the writ of habeas corpus for ap-
peal and error or make of it a writ of review. In re Appli-
cation of Maher, North v. Dorrance, ante, p. 484, 13 N. W.
2d 653. See, also, Hulbert v. Fenton, 115 Neb. 818, 215 N.
W. 104,

The only proper question for determination under this
assignment is that of whether or not there is a charge of
contempt of court invulnerable to an attack on the ground
that it is void. Michaelson v. Beemer, 72 Neb. 761, 101 N.
W. 1007; Hulbert v. Fenton, supra; In re Carbino, 117
Neb. 107, 219 N. W. 846; Davis v. O'Grady, 137 Neb. 708,
291 N. W. 82.

We are convinced that the charge here is not thus vulner-
able. If the charge is thus vulnerable it must be found to
be so on the ground either that there can be no legal recog-
nition of the right of William Crane Condit to make pres-
entation of the contempt or that in fact and in law the pre-
sentment contains no charge of contempt of court.
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Taking these two questions in their reverse order we
point out here the following from section 20-2121, Comp.
St. 1929: “Every court of record shall have power to pun-
ish by fine and imprisonment, or by either, as for criminal
contempt, persons guilfy of any of the following acts: * * *
Third. Wilful disobedience of or resistance wilfully offered
to any lawful process or order of said court; Fourth. Any
wilful attempt to obstruct the proceedings, or hinder the
due administration of justice in any suit, proceedings, or -
process pending before the courts; * * *.”

The record here contains the order of the district court
requiring appellant, defendant there, to deliver up posses-
sion of the real estate therein involved to the receiver. The
application of the receiver shows that in violation of the or-
der appellant interfered with the receiver’s possession and
removed crops from the real estate. The district court
found that the interference was wilful, conte?nptuous and
contumacious. It cannot then well be said that the action
of the district court was void unless it be found that the
manner of presentation of the violation of the order was in-
sufficient to confer jurisdiction upon the court to act in the
premises. Appellant so contends but the contention is with-
out merit. The principal objection in this connection is
that the receiver was not a proper party to inform against
the appellant. ,

Section 20-2122, Comp. St. 1929, provides as follows:
“Contempts committed in the presence of the court may be
punished summarily; in other cases the party upon being
brought before the court, shall be notified of the accusation
against him, and have a reasonable time to make his de-
fense.” :

It will be noted here that the only statutory requirement
as to information where the contempt has been committed
out of the presence of the court is that the accused shall be
. notified of the charge against him when brought before the
court.

On the subject of the manner of instituting such con-
tempt proceedings as this one, in Maryott v. State, 124 Neb.
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274, 246 N. W. 343, it was said: “Where a party to an ac-
tion fails to obey an order of the court, made for the benefit
of the opposing party, the rule is well recognized that such
act is, ordinarily, a mere civil contempt, and the rules ap-
plicable to a criminal contempt are not applicable. Where
a civil contempt is charged, it may be by an affidavit by the
party to the action who is injuriously affected. Procedure
may be in the original action and need not be by informa-
tion in the name of the state.”

The only distinction between the situation there and here
is that there the informant was a party to the action where-
as here he was an officer of the court charged with the pro-
tection of the res of the litigation for the benefit of the par-
ties. The same principle should be controlling in both
cases. Moreover we do not think that in that case there
was a purpose to limit the statutory method of presenting
contempts but only to approve the method there employed.

The following from 13 C. J. 60, with regard to presenta-
tion of civil contempts, appears to meet the requirements of
statute: “It has also been held that it is a matter of no im-
portance who institutes the proceedings for contempt, since
the alleged contemner is not prejudiced in his defense by
the particular mode in which the facts are brought to the
attention of the court.”

This disposition of the first proposition argued disposes,
adversely to appellant, of the second which is that “The re-
lator has never been found guilty of the commission of any
offense known to the law.”

The third proposition is that the journal entry sentenec-
ing the appellant which has been quoted herein is not in
fact the judgment of the court. Inferentially it is contend-
ed that the judge’s minute which has been referred to but
not quoted contains the judgment of the court if there is
one. This contention may not be sustained.

The minute is not set forth for the reason that this court
has consistently held that the judge’s minutes may in no
proper sense be regarded as the judgment or decree ren-
dered by the court in the case, but are merely a memoran-
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dum of the decision made by the trial judge upon his docket
for the guidance of the clerk in entering the decree upon
the journal. Ward ». Urmson, 40 Neb. 695, 59 N. W. 97;
Brown v. Ritner, 41 Neb. 52, 59 N. W. 360; Garneau v.
Omaha Printing Co., 42 Neb. 847, 61 N. W. 100; Ball v. Nel-
son, 45 Neb. 205, 63 N. W, 361; Ford v. State, 46 Neb. 390,
64 N. W. 1082; Maher v. State, ante, p. 463, 13 N. W. 2d
641. o
The journal entry was not signed by the judge and the
validity of the judgment is attacked on this ground. The
failure of a judge to sign the judgment does not have the
effect of rendering the judgment invalid. Fouts v. Mann,
15 Neb. 172, 18 N. W. 64; Colony v. Billingsley, 2 Neb.
(Unof.) 670, 89 N. W. 744 ; Gallentine v. Cummings, 4 Neb.
(Unof.) 690, 96 N. W. 178,

The last proposition discussed in the brief is a claim that
the return of the respondent shows no justification for the
detention of appellant.

Section 29-2817, Comp. St. 1929, applicable here requires
that the respondent in habeas corpus shall make a return

and sets forth what shall be contained therein. It is the fol- -

lowing : “If he has the party in his custody or power, or un-
der restraint, he shall set forth at large the authority and
the true and whole cause of such imprisonment and re-
straint, with a copy of the writ, warrant, or other process,
if any, upon which the party is detained.” This court in in-
terpretation of this statutory provision has held that in the
return to a writ of habeas corpus facts must appear which
warrant restraint of the relator. Rose v. Vosburg, 107
Neb. 847, 187 N. W. 46. In Chandler v. Sipes, 103 Neb. 111,
170 N. W. 604, it was held that a warrant of arrest and de-
tention in the hands of the officer executing it is prima
facie evidence of the cause of detention.

In the action here there was a return showing a mittimus
in the hands of the appellee, as respondent, issued by the
clerk of the district court on a mandate of this court and
the effect of which was to declare in full force and effect,
and not appealed from, a judgment and sentence of the dis-
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trict court. The mittimus as set forth in the return to the
writ of habeas corpus, within the meaning of the statute
and the decisions, contained prima facie evidence of the
cause of detention of appellant, and the claim that the re-
turn was not sufficient cannot be sustained.

For the reasons herein set forth the judgment of the dis-
trict court is affirmed.

AFFIRMED.

COUNTY OF SCOTTS BLUFF, APPELLEE, V. OWEN A. FRANK
ET AL., APPELLANTS.
13 N. W. 2d 900

FiLep MaRrcH 31, 1944. No. 31682.

1. Judicial Sales. The only matters inquired into and adjudicated
in the proceedings for confirmation of a judicial sale are those
steps which the law requires shall be had and done for the sat-
isfaction of the decree.

2. Appeal and Error. Alleged errors of law in a decree and in the
proceedings leading thereto are not reviewable upon objections
to confirmation of a sale had thereunder.

APPEAL from the district court for Scotts Bluff county:
CLAIBOURNE G. PERRY, JUDGE. A ffirmed.

Morrow & Miller, for appellants.
Jack L. Raymond and Frank Glebe, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

SIMMONS, C. J.

This is an appeal from an order confirming a judicial sale
of real estate. The trial court confirmed the sale. Defend-
ants appeal. We affirm the judgment of the trial court.

Plaintiff brought this action for the foreclosure of a tax
sale certificate. Defendants contended that the tax sale
certificate was void and prayed for a declaration to that ef-
fect and that their title be quieted as against the claims of
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the plaintiff. The trial court found for the plaintiff and en-
tered a decree determining the amount due the plaintiff, de-
clared the same to be a first lien on “All that part of the
Northwest Quarter of Section 24, Township 22 North,
Range 55 West of the Sixth Principal Meridian lying South
of the Winter Creek Canal” (excepting certain parts de-
scribed by metes and bounds, which had been segregated
and redeemed from the tax sale certificate and which are
not involved here). The trial court further decreed that in
default of the payment of the amount so found due, together
with costs and attorney’s fees, for a period of 30 days, the
premises be sold as upon execution, directed the order of
the application of the proceeds of the sale, and that defend-
ants be foreclosed of all right, title, interest and equity of
redemption in and to said premises.

Thereafter, the defendants appealed to this court from
that decree. The decree of the trial court was affirmed. -
See Scotts Bluff County v. Frank, 142 Neb. 698, 7 N. W. 2d
625, for a more complete statement of the facts, issues and
findings. The mandate of this court was issued on the 13th
day of March, 1943. :

Thereafter, on March 17, 1943, the clerk of the district
court issued an order of sale directing the sheriff to adver-
tise and sell, as upon execution, the premises involved, de-
sceribing them exactly as in the decree. Notice of sale was
given in which the property was described exactly as in the
decree. Thereafter, the sale was held, the property sold,
and a return made.

The defendant, Owen A. Frank, filed objections to the
confirmation of the sale. A hearing was had upon the ob-
jections to confirmation. The defendant produced evidence
that the notice of sale was read at the sale, and the land was
sold as one tract. The defendant offered in evidence a no-
tice that he had served upon the sheriff, reciting that the
assessment records and tax lists carried the land involved
in two separate parcels under the names of two owners, at
different valuations and with different amounts of taxes set
opposite each tract; objecting to the land being sold in one
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tract; and demanding that it be sold in separate parcels in
accordance with the assessment records and tax lists. De-
fendant offered in evidence the bill of exceptions of the trial
on the issues presented prior to the decree and then offered
separately the assessment records and tax lists as they ap-
pear in the bill of exceptions. The trial court refused to
admit the offers in evidence. The trial court overruled the
objections, confirmed the sale, ordered the deed to be made
and a writ of assistance to issue placing the purchaser in
possession. .

The defendants appeal, and assign here as error a series
of objections which they reduce to the “principal issue,”
which they state is “the validity of the sale of the two tracts
en masse.”” They argue that section 77-2045, Comp. St.
1929, provides in part that “No lot or parcel of land shall
be sold for taxes due upon any other lot or parcel of land,”
and rely upon Taylor v. Evans, 106 Neb. 233, 183 N. W. 89,
and City of Scottsbluff v. Acton, 135 Neb. 636, 283 N. W.
374.

This contention was advanced to this court when we de-
termined, adverse to the defendants, the fact questions pre-
sented and the applicable law, and affirmed the decree of
the trial court.

In Taylor v. Evans, supra, there were separate tracts of
land, separately sold for delinquent taxes, separate tax sale
certificates issued, separate liens asked for and determined
in the foreclosure action, and a decree rendered ordering
each tract to be sold separately for the amount of the lien
‘adjudged thereon. In the order of sale the two liens and
two tracts were not kept separate and distinct, but were
combined, and the sheriff directed to sell both tracts for.the
aggregate sum of both liens. Both tracts were appraised
and sold together, the sale confirmed and the deed issued.
Plaintiff brought an action to cancel the deed, to set aside
the proceedings and to be let in to redeem. This court
there held that the mode of sale was one which the court
was without jurisdiction to order or later confirm, and that
the sale was void and subject to collateral attack. It will be
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noted that the error occurred in the proceedings subsequent
to the decree, and consisted in a sale in violation of the
terms of the decree. In the instant case, the defendants
Frank seek to go behind the decree which this court af-
firmed, relitigate the issues there decided against them, and
" secure a sale, not in accord with, but in violation of, the
terms of the decree. In the Taylor case it was further said
that the provision of the statute relied upon here “prohibits
the district court, in a suit in which the holder of separate
tax liens upon distinet tracts owned by the same person
seeks foreclosure, from ordering the sale of one tract for
the lien upon another.” Quite obviously the statute does
not prohibit the district court from ordering the sale of a
tract of land where it has been determined that there was
- but one tax lien upon the one tract ordered sold. So far as
it is applicable here, the Taylor case is authority for the
proposition that the land must be sold in accordance with,
and not in violation of, the terms of the decree, for this
court in that case said: “The violation by the sheriff of the
terms of the decree would undoubtedly have entitled the ap-
pellee, as owner of the land, to an order setting aside the
sale, if he had filed timely objection before confirmation.”

In City of Scottsbluff v. Acton, supra, special assess-
ments had been levied against a part of a tract of land. A
tax sale certificate for the general taxes and the special as-
sessments was issued covering the entire tract. This court
held that the tax sale certificate was void, and that the trial
court was without jurisdiction to enter a decree of fore-
closure thereon. In the instant case, the tax sale certificate
was held valid by the trial court, and its decision affirmed,
after a full review, by this court, and that determination
has become final.

Defendants further contend that “As long as the de-
cisions in the Taylor and Acton cases stand as the law in
this state and as long as section 77-2045 remains in the
statutes, the sale in this case cannot be confirmed without
denying” them the “equal protection of the law as guaran-
teed by Section 1 of the Fourteenth Amendment to the Con-



516 NEBRASKA REPORTS [VoL. 144
County of Scotts Bluff v. Frank

stitution of the United States.” The above analysis of the
decisions construing the statute demonstrates that there is
no merit in their contention in that regard.

It has long been the rule that the only matters inquired
into and adjudicated in the proceedings for confirmation of
a judicial sale are those steps which the law requires shall
be had and done for the satisfaction of the decree. Comp.
St. 1929, sec. 20-1531; Schribar v. Platt, 19 Neb. 625, 28 N.
W. 289 ; Best v. Zutavern, 53 Neb. 619, 74 N. W. 81; Woll-
mer v. Wood, 119 Neb. 248, 228 N. W. 541 ; Douglas County
v. Barker Co., 125 Neb. 253, 249 N. W. 607; Holferty v.
Wortman, 135 Neb. 732, 283 N. W. 855; Wallace v. Peter-
son, 136 Neb. 39, 284 N. W. 866.

There is a further rule that is here applicable. Alleged
errors of law in a decree and in the proceedings leading
thereto are not reviewable upon objections to confirmation
of a sale had thereunder. Cochran v. Cochran, 1 Neb. (Un-
of.) 508, 95 N. W. 778; Beatrice Paper Co. v. Beloit Iron
Works, 46 Neb. 900, 65 N. W. 1059 ; Hoover v. Hale, 56 Neb.
67,76 N. W. 457 ; Cox v. Parrotte, 59 Neb. 701, 82 N, W. 7;
Douglas County v. Barker Co., supre; Farmers Security
Bank v. Wood, 132 Neb. 175, 271 N. W. 349.

Defendants’ attack here is not upon the proceedings had
subsequent to the decree, but upon the decree itself, and
upon the questions of fact and law that were determined in
the decree. They are not reviewable upon objections to the
confirmation of the sale.

This determination makes it unnecessary to review the
assignments of error that go to the rejection of the offer of
the many exhibits.

The judgment of the trial court is affirmed.

AFFIRMED.
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HATTIE TATE, ADMINISTRATRIX, APPELLEE, V. WILLARD

BARRY ET AL., APPELLANTS.
"13 N. W. 2d 879

FIiLED MARCH 31, 1944, No. 31674,

Trial. It is proper for the trial court to give an instruction to
the jury which sets out in simple language a concise summary
of the pleadings, in so far as the evidence tends to support the
same, thereby placing the issues of the case fairly before the
jury. ’

Appeal and Error. In summarizing the allegations of the peti-
tion, it is not prejudicial error to set out in an instruction the
amount for which the plaintiff prays damages.

Death. A presumption of pecuniary loss exists in favor of one
legally entitled to service or support from one killed by the
wrongful or negligent act of another.

An action for wrongful death by the personal repre-
sentative is brought for the exclusive benefit of the widow or
widower and next of kin, and any judgment secured is reported
to the county court, and the distribution is ordinarily made to
such persons and in the same proportions as personal property
of an intestate is distributed.

‘When objection is made in the county court that any
person has not suffered any pecuniary loss, or less than others
bearing the same relationship to deceased, then the county court
will make proper distribution, after full hearing thereon, all as
provided in section 30-810, Comp. St. Supp. 1941.

Standard tables of life expectancy are not conclusive,
even when received in evidence, but may be considered by the
jury with all the other evidence bearing upon the question of the
probable continuance of the life of the deceased.

The law does not provide any positive, definite mathe-
matical formula or legal rule by which a jury shall fix the pe-
cuniary loss suffered in the death of the head of a family.
New Trial. To justify the granting of a new trial on the ground
that the verdict is excessive, that fact must be plain or evident.
It is not sufficient merely to raise a doubt as to whether the dam-
ages are too large; it must be affirmatively and satisfactorily
shown that they are so.

APPEAL from the district court for Lancaster county:

FREDERICK E. SHEPHERD, JUDGE. Affirmed.

L. R. Doyle, for appellants.
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Chambers, Holland & Locke, contra.

Heard before SIMMONS, C. J., PAINE, CARTER, MESSMORE,
YEAGER, CHAPPELL and WENKE, JJ.

PAINE, J.

This is an appeal by the defendants from a judgment for
damages for wrongful death of a pedestrian struck by an
automobile.

Hattie Tate alleged in her petition that she was the ad-
ministratrix of the estate of Guy W. Tate, her husband,
who was struck and killed by a truck belonging to Willard
Barry and driven by his employee, John F. Hraban, in the
course of his employment for said Willard Barry. Said ac-
cident occurred on June 17, 1942, on U. S. highway No. 77,
six miles south of Lincoln, on a bridge crossing Salt creek
at this point.

It was alleged that immediately prior to the accident
plaintiff’s decedent was walking north on the left-hand side
of the highway, in plain sight of Hraban.

Plaintiff further alleges that the proximate cause of the
accident and resulting death was the negligence and care-
lessness of said John F. Hraban, in that (1) he failed and
neglected to keep a proper lookout ahead on said highway,
and particularly for plaintiff’s decedent; (2) he failed and
neglected to have said truck under proper control; (3) he
failed and neglected to observe the plaintiff’s decedent on
said highway, and failed to avoid striking him; (4) he neg-
ligently attempted to pass another vehicle on said bridge
without determining that said movement could be made in
safety; and (5) he attempted to pass another vehicle while
the latter was crossing a bridge on U. S. highway No. 77.

It is claimed that prior to his death plaintiff’s decedent
was a healthy, able-bodied man, 57 years old, upon whom
his wife, Hattie Tate, was solely dependent for support, and
that through farming and stock raising he earned at least
$1,200 a year, all of which was expended toward the care,
maintenance and support of said Hattie Tate.

The answer filed by defendants admitted the death of
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Guy W. Tate on June 17, 1942, and that on said date John
F. Hraban was driving a truck belonging to defendant Wil-
lard Barry, which truck was involved in the accident, and
denied each and every other allegation contained in the
petition. .

The answer alleges that John F. Hraban was driving
said truck in a careful and prudent manner and at a reason-
able rate of speed, and that Guy W. Tate suddenly and
without warning stepped onto the pavement and into the
left side of the truck.

The answer further alleges that Guy W. Tate was killed
by his own acts of negligence and contributory negligence
in the following particulars, to wit: (a) Stepping from the
side of the road directly into the side of said truck; (b)
failure to keep a proper lookout for traffic, particularly for
the truck driven by defendant John F. Hraban; and (c)
stepping out onto the pavement directly into the side of said
truck when deceased knew, or in the exercise of reasonable
care should have known, of the approach of said truck. It
is claimed that all of the above described acts of negligence
or contributory negligence on the part of decedent were the
proximate cause of his injuries and death and the damages
alleged to have been sustained by plaintiff, and defendants
pray that plaintiff’s petition may be dismissed.

The reply was a general denial of all new matter set out
in defendants’ answer.

The cause was tried to a jury, and a verdict was rendered
in favor of plaintiff for the sum of $15,000, whereupon the
court entered judgment thereon.

The court, in ruling on the motion for new trial, ordered
that the motion of defendants for a new trial should be sus-
tained unless plaintiff filed a remittitur of $3,000 within ten
days, in which case motion should be overruled. Four days
thereafter plaintiff filed remittitur of $3,000 to be deducted
from the judgment rendered.

The defendants set out ten errors for reversal, which
may be briefly summarized as excessive damages not sus-
tained by the evidence; that instruetion No. 1 was erro-
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neous in telling the jury to consider decedent’s daughter
Lois as a beneficiary, and in informing the jury that de-
cedent earned $1,200 a year from farming and stock rais-
ing, when there was no evidence to show the amount of the
earnings of deceased, and in setting out in said instruction
No. 1 that plaintiff was asking a judgment for $20,500, and
in setting out almost verbatim the allegations of the peti-
tion.

The next assignment of error is that the court erred in
giving instruction No. 4, which implied that the daughter
of the decedent suffered a ‘“‘great” loss on account of the
death of her father, when there was no testimony in the
record to show that the daughter suffered any loss whatso-
ever.

The final assignment is in regard to instruction No. 6,
which, it is claimed, told the jury that, if they found for the
plaintiff, it was their duty to give the full amount of dam-
ages the widow and next of kin would suffer by such death;
whereas plaintiff did not plead that next of kin was de-
pendent, and the jury were cut off entirely in this instruec-
tion from any reduction under the comparative negligence
doctrine.

We will now consider each of these assignments of error.
It is charged that instruction No. 1 was prejudicial in that
it set out “almost verbatim the allegations of the petition,”
and set out the total damages for which the plaintiff
brought suit. An examination of instruction No. 1 shows
that it gave a fair synopsis of the material allegations of
the pleadings in a little over three pages of typewriting,
which condensed the pleadings about one-half and still re-
tained the substance of them.

This court has said that, if the court gives the jury in
simple language a concise summary of the pleadings, in so
far as the evidence tends to support such facts, thus setting
out the issues fairly before the jury, it is a proper instruc-
tion. See Evans v. First Nat. Bank, 138 Neb. 727, 297 N.
W. 154 ; Merritt v. Ash Grove Lime & Portland Cement Co.,
136 Neb. 52, 285 N. W. 97.
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In regard to stating the amount for which the plaintiff
brings suit, it appears that trial judges follow two plans.
It is quite customary for some of them to state the amount
for which suit is brought in summarizing the allegations of
the petition, while other trial judges simply state at the
conclusion of their instruction, setting out the substance of
the petition, that the plaintiff brings suit for a substantial
amount. The latter is probably the preferred plan, but the
former certainly does not constitute prejudicial error.

The defendants charge that the fourth instruction was
erroneous in saying that the case depends upon negligence,
and “unless negligence on the part of the defendant Hraban
which was the proximate cause of the accident has actually
been proved by the evidence, you cannot properly find for
the plaintiff, no matter how great the injury to the plain-
tiff’s decedent intestate or how great the loss to the plain-
tiff and her daughter, and your verdict should be for the
defendants.” (Italics ours.)

This all-inclusive mention of the only two members of the
family left surviving is not a positive or direct charge to
find anything on account of the daughter, who was the next
of kin. The evidence disclosed that the daughter has been
a schoolteacher in the Seward high school for many years,
then married, and her husband has been in the army since
May, 1942, and when he left she moved out to the farm to
stay with her parents.

It is contended by the defendants that, if the impression
made upon the jury by these instructions was that they
could also provide for the daughter’s needs, it would be
prejudicially erroneous.

A petition filed by the personal representative of a de-
ceased person under the provisions of Lord Campbell’s Act,
as adopted by our legislature, is based on the theory that
ordinarily the next of kin do have a pecuniary interest in
the life of a person killed, and the value of that interest is
the amount of the pecuniary injury for which the statute
provides compensation. It treats human life in a pecuniary
aspect. It might include a loss arising from a deprivation
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of benefits which from all the circumstances of the particu-
lar case it could be expected with reasonable certainty that
such heirs would have received from the deceased had his
life not been taken. :

“A presumption of pecuniary loss exists in favor of one
legally entitled to service or support from one killed by the
wrongful or negligent act of another.” Killion v. Dinklage,
121 Neb. 822, 236 N. W. 757. See, also, Warren v. Engle-
hart, 13 Neb. 283, 13 N. W. 401. i

In our opinion, there was no error in referring to the
daughter in the fourth instruction, she being the next of
kin. ‘

We will now examine instruction No. 6, to which excep-
tions are also taken. It reads as follows: “If you find for
the plaintiff under the evidence and under these instrue-
tions, your verdict should be for such an amount as will
equal the present worth of the monetary loss which the
widow of the deceased and next of kin will suffer by reason
of the death of the plaintiff’s decedent, taking into account
the probable life expectancy of the deceased and the.con-
tributions he would have with reasonable certainty made to
his widow had he lived his normal expectancy. You will in
no event give the plaintiff anything by way of punishment
and no exemplary or punitive damages as the same are not
permitted by the law of this state.”

This instruction, apparently limiting the recovery to the
payments he would have made to the widow alone, is more
favorable to the defendants than to the plaintiff, but the
plaintiff has not cross-appealed.

This section 30-810, Comp. St. Supp. 1941, of our statutes
contains apparently inconsistent provisions. By the amend-
ment of 1937, six lines were added at the end, reading as
follows: “and the amount so received in settlement or re-
covered by judgment shall be reported to and paid into said
court for distribution subject to the order of such court to
the persons entitled thereto: Provided, said amount shall
not be subject to any claim against the estate of said de-
cedent.”
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Even after this amendment of 1937, Judge Rose in writ-
ing the opinion in Boell v. Overbaugh, 141 Neb. 264, 3 N.
W. 2d 439, explained that the proceeds in that suit under
Lord Campbell’s Act would pass one-third to plaintiff and
two-thirds to his four children. For while this statute
clearly limits the damages to the pecuniary loss of certain
designated persons, yet it also provides for distribution in
the same proportions as personal property. Undoubtedly
in this case there was no reason why any one or more bene-
ficiaries should be treated as having any special reason for
being favored in the final distribution because of probable
contributions which they might have received from the de-
ceased.

But in the case of In re Estate of Lucht, 139 Neb. 139,
296 N. W. 749, we have a rather unusual case, in which a
14-year-old boy was killed and the mother brought action as
administratrix for his wrongful death, and recovered $3,-
261.78. The trial court ruled that the father was entitled
to no part of this money. The mother had secured a divorce
from the father when the son was a year old, and his cus-
tody was awarded to the mother, but no alimony; aside
from $50 given the mother shortly after the decree was
granted in 1920, the father has never contributed anything
to the support of the