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JOE SOLOMON, APPELLEE, V. A. W. FARNEY, INC., APPELLANT.
FiLep FEBRUARY 28, 1936. No. 29745.

Record examined, and held to support the judgment entered in the
district court.

APPEAL from the district court for Cass county: DANIEL
- W. LIVINGSTON, JUDGE. Affirmed.

Story & Thomas, for appellant.
W. G. Kieck and Clifford L. Rein, conira.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

EBERLY, J.

This is an action under the Nebraska compensation act
‘brought by an injured employee, Joe Solomon, against A. W.
Farney, Inc., the employer. There was a finding and judg-
ment against the employer both before the compensation
commissioner and upon appeal in the district court for Cass
county. The determination was that, “as a result of said
accident and injuries, the plaintiff has been ever since the
date thereof and still is permanently and totally disabled.”
At the bar of this court, the employer, seeking a review,
makes three contentions, viz.: (1) That the courts of Ne-
braska are without jurisdiction over the subject-matter of
the action; (2) that the judgment is excessive; and (3) that
the allowance of a $60 physician’s fee is improper.

It is admitted that the employer is a Delaware corpora-
tion, having its principal place of business at Kansas City,
Missouri. It appears that the place of contracting the work
upon which the plaintiff was injured is located at Bridge
Switch, Jowa ; and that the formal contract of employment
of the plaintiff by the defendant was entered into in the
state of Iowa.

On this subject the plaintiff testifies as follows: “Q.
Where were you employed? A. I got my card from the re-
employment office here (Nebraska) and went across (to
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Iowa) and registered with them. Q. That is where you
were employed? A. Yes, sir.”

But it is established that on or about Décember 4, 1934,
plaintiff was in the employ of the defendant as a “lumber
Jack” and common laborer in Cass county, Nebraska, and
while so employed on said date and while engaged in the
performance of his duties in the course of the regular busi-
ness of the defendant, the plaintiff sustained personal in-
Juries in an accident arising out of and in the course of his
aforesaid employment when he slipped and fell while carry-
ing lumber and strained his abdomen in such a manner as
to cause a double inguinal traumatic hernia; further, that
as a result of said accident and injuries the plaintiff has
been ever since the date thereof and still is permanently and
totally disabled.

While the uncontradicted evidence is that plaintiff was
in defendant’s employ for more than thirteen months, there
is no affirmative evidence in the record that any part of
plaintiff’s services was performed in the state of Iowa.
Under the facts established, there is no evidence which
negatives the conclusion that the industry in which the
plaintiff was employed at the time he received his injuries
had its situs for the purpose of the workmen’s compensa-
tion law at any other place save in Nebraska. The laws of
the state last referred to on this subject are therefore con-
trolling in this case, and their effect may not be modified by
the contracts of the parties in derogation thereof.

The character and extent of plaintiff’s injuries are not
in serious controversy. A careful reading and evaluation of
the evidence in the record, on the subject of compensation
received, sustains the conclusion that at the time of said
accident and injuries plaintiff’'s wages were $15 a week and
sufficient to entitle him to compensation at the rate of $10 a
week for the first 300 weeks following the accident and
$6.75 a week after the first 300 weeks for the remainder of
plaintiff’s life ; that the plaintiff has been paid compensation
by the defendant at the rate of $8.65 a week for a period of
12 weeks immediately following the date of said accident
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and injuries; that there is due plaintiff for this period the
sum of $1.35 a week, being the difference between the
amount a week to which the plaintiff was entitled and the
amount he received; and that the judgment rendered for
these amounts in the district court for Cass county is not
excessive.

The third contested proposition is the allowance of a
claim to Dr. Smith for services rendered the plaintiff. De-
fendant contends that a charge for medical examination by
a physician who appears as a witness for the employee is
not a proper charge under the Nebraska compensation law,
and cites section 48-120, Comp. St. 1929, in support of such
contention. :

It is true that, under the statutory provision referred to,
this court has determined: “An employer who offers to fur-
nish without charge to an injured employee the reasonable
services of a competent physician and medicines as and
when needed, and within the value and for the time con-
templated by the act, cannot be held liable for such services
procured by such employee, who has unreasonably refused
such offer by the employer and has obtained such services
and medicines elsewhere.” Radil v. Morris & Co., 103 Neb.
84, 170 N. W. 363.

' The instant case was tried in the district court for Cass
county on August 13, 1935. At that time, under the pro-
visions of chapter 57, Laws 1935, enacted with an emer-
gency clause and approved May 25, 1935, section 48-120,
Comp. St. 1929, had been repealed, and reenacted in con-
nection with section 6 and other provisions of the new law.

In this connection, Dr. Smith was allowed a fee of $60
for services as a physician rendered to plaintiff after the
hearing of this case by the compensation commissioner and
before the trial thereof in the district court on appeal.
However, the evidence sustains the conclusion that the
amount due Dr. Smith was incurred in order to determine
whether another surgical operation on plaintiff, as de-
tanded by defendant after rendition of the award by the
comperisation commissioner, would be reasonably safe and
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beneficial to plaintiff. . It is-also apparent that the demanded
surgical operation was unnecessary and dangerous, and that
in view of defendant’s demands Dr. Smith’s services were
reasonable and necessary, and his testimony thereafter ad-
duced was essential to properly advise the district court of
the facts in issue.

Expressly negativing any attempt to construe the pro-
visions of the law of 1935, and without reference thereto, in
view of the theory upon which the present case was tried
and submitted, this court now determines that no error was
committed by the trial court in its al]owance of the claim of
Dr. Smith.

It appearing, therefore, in this trial de novo that the
judgment of the trial court in this case is, in all respects,
supported by the evidence (and that the record discloses no
reason for its modification or setting -aside on appeal as
contemplated by section 13, ch. 57, Laws 1935), the same is
in all things affirmed, and a fee for plaintiff’s attorney is
allowed and taxed in the sum of $100.

: AFFIRMED.

EDGAR L. BROWN, APPELLEE, V. KATHLEEN BROWN, APPEL-
LANT.

FiLED FEBRUARY 28, 1936. No. 29484,

1. Divorce: JURISDICTION. “Jurisdiction relative to divorce and
alimony is given by statute, and every power exercised by the
court with reference thereto must look for its source in the
statute, or it does not exist.” Cizek v. Cizek, 69 Neb. 800, 99
N. W. 28; id. 76 Neb. 797, 107 N. W. 1012.

2. A decree of divorce can only be glanted for causes
prescribed by the statutes.
3. EXTREME CRUELTY. “Extreme cruelty, to justify -a

decree of divorce, where there is no physical injury or violence,
must be of such a character as to destroy the peace of mind or
seriously impair the bodily health of the unoﬁ‘endmg party, or
such as destroys the legitimate ends and objects of matrimony.”
Chwpperﬁeld v. Chipperfield, 121 Neb. 204, 236 N. ' W. 440.

An examination of the record reveals that
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plaintiff’'s only allegation as a cause for divorce—extreme
cruelty—is not supported by a preponderance of the evidence,
and the petition is dismissed.

DisMISSAL. The defendant’s cross-petition for relief
is dismissed for that the evidence in support thereof is insuffi-
cient.

APPEAL from the district court for Hall county: LEWIS
H. BLACKLEDGE, JUDGE. Reversed.

Prince & Prince, for appellant.
(Cleary, Suhr & Davis, conlra.

Heard before Goop, EBERLY and DAY, JJ., and RAPER and
ProUDFIT, District Judges.

Davy, J.

Edgar L. Brown brought this suit to secure a decree of
divorce. Kathleen Brown, the wife, contested the right of
the plaintiff to such a decree. After a trial, the district
court entered a decree of absolute divorce in favor of plain-
tiff, which also provided for a property settlement. The
wife appeals from this decree.

The appellant contends that the evidence was not suffi-
cient to justify a decree of divorce from the bonds of matri-
mony in favor of appellee. Divorce is a statutory remedy.
«Jurisdiction relative to divorce and alimony is given by
statute, and every power exercised by the court with refer-
ence thereto must look for its source in the statute, or it
does not exist.” Cizek v. Cizek, 69 Neb. 800, 99 N. W. 28;
id. 76 Neb. 797, 107 N. W. 1012.

The district courts of this state have no jurisdiction on
the subject of divorce except such as is given them by
statute. Aldrich v. Steen, 71 Neb. 57, 100 N. W. 311.

While in an early case, Earle v. Earle, 27 Neb. 277, 43 N.
W. 118, it was held: “The law of the land having made it
the legal duty of a husband to support his wife and children,
courts of equity within this state have the power, in a suit
by the wife for alimony and support, to enforce the dis-
charge of such duty, without reference to whether the ac-
tion is for a divorce or not.” This rule has been followed
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in a long line of cases. In the Earle case, it was sought to
defeat the wife’s suit because the proceeding was not ree-
ognized by our statute. She was permitted to recover be-
cause to deny her suit would have been to recognize a legal
wrong without a remedy. But these cases are not appli-
cable in the case at bar because the statutory remedy is
ample and sufficient. A decree of divorce can only be
granted for causes prescribed by the statutes. Without
criticism of the rule first announced in the Earle case, that
a court of equity has the power to enforce the obligations
of marriages, it is clear that the reasoning of those cases
does not apply to a suit to terminate the marriage relation.
The marriage relation can only be destroyed for causes
within the defirition of the statute. Perry v. Perry, 199 Ia.
685, 202 N. W. 572,

Section 42-302, Comp. St. 1929, provides that a divorce
may be decreed for the cause of extreme cruelty. The
plaintiff’s amended petition alleges as a cause of action that
the defendant has committed continuous acts toward the
plaintiff which constitute extreme cruelty, The defendant’s
answer denies these allegations. :

This court is committed to the doctrine that a continuing
course of conduct by either spouse which so grievously
wounds the mental feelings or so utterly destroys the peace
of mind as to seriously impair the bodily health and en-
danger the life or reason of the other or which nullifies the
legitimate ends and objects of matrimony constitutes ex-
treme cruelty within the meaning of the statute. Kerker v.
Kerker, 113 Neb. 653, 204 N. W. 207 ; Peckham v. Peckham,
111 Neb. 340, 196 N. W. 628; DeVore v. DeVore, 104 Neb.
702, 178 N. W. 621, and numerous other cases announce this
rule. Recently this court held: “Extreme cruelty, to justify
a decree of divorce, where there is no physical injury or
violence, must be of such a character as to destroy the peace
of mind or seriously impair the bodily health of the unof-
fending party, or such as destroys the legitimate ends and
objects of matrimony.” Chipperfield v. Chipperfield, 121
Neb. 204, 236 N. W. 440.
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"It is therefore presented to this court as a question to
determine the sufficiency of the evidence to require a decree.
It would serve no useful purpose to delineate the testimony
of the various witnesses. Our conclusions will suffice. The
parties have been married more than 25 years. ‘Much of
the evidence partakes of the commonplace. Some of the
incidents were arguments such as are not wholly unexpected
between a strong-minded man and woman in the marriage
relation. Of course, more courtesy on the part of each one
toward the other would have prevented most of them. The
parties are both possessed of high tempers and seemingly
made no effort to control them. The result has been a some-
what stormy married life; but mere incompatibility of
temper is not a ground for divorce in this state. Over a
period of 25 years, there is only testimony as to a half
dozen specific instances. One argument occurred in relation
to a house the parties were building for a home. At another
time, the plaintiff insisted on driving, while defendant in-
sisted that an employee should drive the car. Again, the
defendant is said to have worked in the garden and left the
plaintiff to eat his dinner alone. Other arguments were
over the plaintiff’s drinking. Habitual drunkenness is a
statutory ground for -divorce, but the evidence falls far
short of establishing that plaintiff was an habitual drunk-
ard. Howell v. Howell, 89 Neb. 243, 131 N. W. 216. It ap-
pears that a moderate use of liquor was indulged in by both
parties. Surely one spouse cannot complain of the other
indulging in a practice while indulging in the same practice.
An examination of the entire record reveals that the evi-
dence to support the allegations of misconduct of the wife
falls far short of that necessary to justify a decree. There
is no substantial evidence of physical violence. The defend-
ant did not engage in a continuous course of conduct of
such a character as to destroy the peace of mind, seriously
impair the bodily health of the plaintiff, or destroy the
legitimate ends of matrimony. It is not for this court to
attempt to do what is best for the parties. The relief
which should be granted is that provided by the statute
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upon the establishment of misconduct on the part of the
defendant amounting to extreme cruelty. A decree of di-
vorce from the bonds of matrimony should only be granted
when the evidence bring the case within the definition of
the statute providing for such relief. While it is apparent
that the results of this marriage have at times been most
unhappy, that is no sufficient cause named in the statutes
for granting a decree of divorce. It is not the province of
this court to grant such a decree for sociological reasons.
The policy of the state relative to marriage is to be deter-
mined by the legislature.

A decree of divorce is not denied the plaintiff because we
find the allegations of the defendant’s cross-petition are
established by a preponderance of the evidence. We do not
so find. Very extravagant conclusions are drawn by ap-
pellant from the evidence as to plaintiff’s drinking and his
association with a woman who has been for years a close
friend of both parties. The plaintiff’s conduct has not been
such as would entitle the defendant to a decree of divorce
or to a decree for separate maintenance. The defendant is
the wife of plaintiff and entitled to support. She may
maintain a proper suit when and if he fails in his duty.
But it does not appear that he has failed in this respect at
the time of the commencement of this suit.

The judgment of the district court is reversed except as
the amount awarded defendant as attorney fees. The peti-
tion of the plaintiff and the cross-petition of defendant are
dismissed.

REVERSED AND REMANDED.

HELEN SHUMWAY ET AL., APPELLEES, V. DEPARTMENT OF
BANKING, RECEIVER, APPELLANT.*

F1LED FEBRUARY 28, 1936. No. 29464,

Banks and Banking: GUARANTY FUND: GENERAL CLAIMS. If the
sureties on a depository bond are subrogated to the rights of a
village to its deposit in an insolvént bank, and such sureties
recoup part of their loss by the sale of bonds delivered to them

*Opinion withdrawn. See opinion, 131 Neb. p. ——.
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by said bank to protect them against' loss, they may file a claim
with the receiver for the balance due them, and the same should
be allowed as a general claim against the assets of said bank.

APPEAL from the district court for Burt county: WILLIS
G. SEARS, JUDGE. Reversed.

F. C. Radke, W. A. Crossland and John A. Young, for ap-
pellant.

1. D. Beynon and Frederick L. Wolff, contra.

Heard before Goss, C. J., Rose and PAINE, JJ., and
REepICK and KROGER, District Judges.

PAINE, J.

Interveners filed claim for $9,571.12 against assets of the
Farmers Bank of Lyons. The receiver thereof classified it
as a general claim. Upon appeal to the district court, it
was decreed to be a trust fund, payable as a first preferred
lien out of the assets of the insolvent bank. The depart-
ment of banking appealed.

The Farmers Bank of Lyons, Burt county, Nebraska, be-
came insolvent and was taken over by the department of
banking on January 7, 1933, and was then allowed to
operate under restrictions until May 20, 1933, after which
time the officers of the bank again operated the bank as a
going concern until October 30, 1933, when it was finally
taken over by the banking department, and declared to be
insolvent in the district court.

Helen Shumway and Clara A. Christiansen, sureties on
the depository bond, filed a petition in intervention on
March 21, 1934, alleging that the village of Lyons wrong-
fully and unlawfully deposited funds of said village with
said bank, and that said deposit was made contrary to the
statutes and laws of Nebraska ; that said bank did not apply
for the privilege of becoming a depository, and that the
village board did not designate nor approve said bank as a
depository, and that it was therefore not a legal depository
of the funds of said village, and that said bank paid no in-
terest on such deposits, and that the village treasurer was
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without authority to make a general deposit of funds of the
village in said bank, and said bank wrongfully and illegally
mingled the funds of the village with the bank’s general as-
sets, and thereby became trustee, and said funds became
trust funds, and the said village had a preferred claim
against the assets of the bank for such funds, amounting at.
the time of the failure of the bank to the sum of $16,771.12.
That on May 12, 1933, the said village duly assigned to the
interveners its claim against the bank, and they allege that
the receiver erroneously refused to classify the claim of
such interveners as a claim for trust funds, and erroneously
classified it as a general claim for the sum of $9,571.12, and
they ask that the action of the receiver be set aside and that.
they be given a valid preferred claim in the sum of $9,571.-
12. The superintendent of banks filed an answer thereto,
and insists that said claim was properly classified as a
general claim for the reason that it was a claim based upon
a deposit which was otherwise secured under section 8-
1,102, Comp. St. Supp. 1933, and alleges that on January 7,
1933, the said village of Lyons had on deposit in said bank
a general checking account, which was secured by a bond,
and that the principal on said depository bond was the bank,
and the two sureties thereon were the two interveners here-
in, and that to protect said interveners as sureties on said
bond the bank pledged for their protection certain foreign
and domestic bonds, the face value thereof heing some
$13,000. That upon the failure of the bank the village re-
sorted to this depository bond, and the interveners confessed
liability thereon in the full amount of said deposit, and that
when the collateral bonds which had been put up by the
bank to protect the sureties were sold on the market the
sureties realized therefrom only the amount of $7,199.33,
which, upon being applied to the reduction of the deposit of
the village in said bank, left a balance due the village from
the sureties in the sum of $9,766.44, upon which amount
two dividends of one per cent. have been paid to the sure-
ties, leaving a net balance due thereon of $9,571.12.

The trial court decided against the banking department, -
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and decreed that the interveners had a claim for trust
funds in the sum of $9,571.12, with interest at 6 per cent,,
and directed that the same was entitled to priority payment
from the assets of the bank before the claims of unsecured
depositors were paid, from which order an appeal was
taken to this court. A number of errors are set out, but
the errors in the findings of the district court that the bank
was not legally appointed the village depository, and that
said funds were unlawfully mingled with the general assets
of said bank, and that the bank had become a trustee as to
such deposits, are argued at length.

W. S. Newmyer testified that for many years he had been
president of the bank, and that he was the father of the two
interveners who had signed the bond as sureties for the
bank. He further testified that for 25 years the bank had
paid no interest to the village on its deposit in said bank,
and that the village funds were mingled with the other as-
sets of the bank; that the bank had agreed to collect the
water and light bills for the village each month and render
such collection service as an offset for the interest which
should have been paid the village on its deposit, which de-
posit at times ran as high as $30,000.

The bank filed application to be appointed a depository,
and, by resolution of the village board, was so selected.
For the next year the resolution passed by the board was
not signed by the chairman and clerk. However, the vil-
lage, under section 77-2601, Comp. St. 1929, brought an
action against the sureties who had given a bond to protect
the deposit of the village in the bank.

The sureties did not contest this suit, but consented to
judgment being entered against them on condition that
execution on said judgment would be stayed if the sureties
would make payments of $5,000 on September 1, 1933,
$5,000 one year later, and the balance two years later. It
was proper for the village clerk to identify the records and
minutes of the village board, as he was responsible for
their custody, and he definitely identified exhibit 12, being
the unsigned resolution, as a part of the record of the
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minutes of the meeting of June 7, 1932. The fact that the
village board, in bringing suit to collect from the two
sureties, proceeded on the record made by exhibit 12 is
further proof that there is no question but what the reso-
lution, exhibit 12, was a’ part of the record of the meeting
of said village board on June 7, 1932.

In the opinion of this eourt, by the record made, this
bank was legally designated as the depository bank for the
village funds. Both the bank and the village acted on that
understanding. The mere fact that the bank rendered a
monthly service in the collection of light and water bills for
the village instead of paying interest would not destroy the
legal designation of the bank as a depository.

In Bliss v. Mason, 121 Neb. 484, 237 N. W. 581, it is pro-
vided that a state bank may pledge its assets to secure the
repayment of county deposits in such depository bank, and,
further, that a state bank designated as a depository may
lawfully pledge its assets to protect sureties upon such
depository bond for public funds, as was done in this case.
It is unfortunate that the bonds upon being sold brought
only the amount of $7,199.833. The interveners now seek
to have their claim for the balance of $9,571.12 declared a
trust fund and payable in full out of the assets of the bank.

We held in State v. First State Bank, 122 Neb. 109, 239
N. W. 646, that, when a city relied upon a bond, the balance
of a deposit unprotected was only a general claim. See,
also, State v. South Omaha State Bank, 128 Neb. 733, 260
N. W. 278 ; State v. Bank of Campbell, 125 Neb. 485, 251 N.
W. 101. In the case at bar, these sureties could have de-
manded that the bank put up additional bonds for their
protection, and the bank could legally have complied there-
with, but the sureties did not protect themselves in this
manner allowed under the law.

It is clear that the assets of the Farmers Bank of Lyons
were depleted to a large amount by reason of the pledge of
bonds of said bank, and that these sureties received the
entire benefit from the sale of said bonds, and that this fact
clearly brings this case within the law as set out in section
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8-1,102, Comp. St. Supp. 1933, as a deposit otherwise se-
cured.

The trial court held that the interveners were entitled to
recover a claim of $9,571.12, with interest at 6 per cent., as
trust funds, and that the same should be paid as a first,
prior and preferred lien on all the assets of the Farmers
Bank. Having determined in this opinion that the Farmers
Bank had been duly appointed depository under a valid de-
pository contract with the village of Lyons, and that the
funds were deposited as ordinary deposits, and not trust
funds, and that said deposits were secured by a depository
bond, upon which these interveners were sureties, it is the
opinion of the court, supported by the authorities herein
cited, that it would be inequitable for said interveners to
secure priority over all the other depositors of said bank
when such interveners had received a deposit of bonds from
the bank to protect them as such sureties, and therefore the
decree of the district court is reversed and set aside, and it
is hereby directed that the action of the receiver of said
bank, in classifying the claim of the interveners as a gener-
al claim against the assets of said bank, was right, and the
decree of the district court is hereby reversed.

) REVERSED.

AUGUST BREI, APPELLANT, V. CHICAGO, BURLINGTON &
QUINCY RAILROAD COMPANY, APPELLEE,

FILED FEBRUARY 28, 1936. No. 29534.

1. Railroads: INJURY To Live Stock: LiaBiLiTy. Under the pro-
visions of section 74-601, Comp. St. 1929, requiring railroad cor-
porations to erect and maintain fences on the sides of their
rights of way, and making a corporation which neglects to com-
ply with this requirement liable for all damages done by their
agents, engines or trains to any cattle, horses, sheep or hogs
thereon, there must be some action on the part of the corpora-
tion, by its mechanical or other agents, producing the injury to
create a liability. No liability is imposed for injuries to stock
caused by themselves when straying upon the railroad right of
way.
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2. : : . Statutes requiring railroad corpo-
ratlons to fence their rights of way do not render them liable
for injury to cattle by straying onto their rights of way because
of the absence of a proper fence, and from there onto the private
property of a third person where they are injured.

APPEAL from the district court for Gage county:
FREDERICK W. MESSMORE, JUDGE. A ffirmed.

Hubka & Hubka, for appellant.

W. P. Loomis, J. W. Weingarten and Jack & Vette,
contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAy,
PAINE and CARTER, JJ.

CARTER, J.

In this case the plaintiff sued the Chicago, Burlington &
Quincy Railroad Company to recover for damages to live
stock caused by the negligence of the railroad company in
failing to keep its right of way fences in proper repair. The
trial court sustained a demurrer to the petition and dis-
missed the case. From the overruling of his motion for a
new trial, plaintiff appeals.

The petition alleges that plaintiff was a tenant on a farm
adjoining defendant’s right of way, and that the land
adjacent thereto was used as a pasture. Plaintiff was the
owner of 11 head of cattle which passed through the right
of way fence of the defendant company due to the fact that
it was not properly maintained. The petition further al-
leges that the cattle strayed along said right of way and
through another section of fence, which the defendant had
failed to keep in proper repair, into a cane field in an ad-
joining field; that, as a result of grazing upon and eating
the cane, the cattle became poisoned and died. Plaintiff
prayed for judgment for the value of the cattle thus lost.
Does the petition state a cause of action?

The liability of the railroad company for failure to main-
tain right of way fences, and for damages therefor, arises
by virtue of section 74-601, Comp. St. 1929, which provides
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in part as follows: “Every railroad corporation * * * shall
* % * arect and thereaftér maintain fences on the sides of
their railroad * * * suitable and amply sufficient to prevent
cattle * * * from getting on such railroad. * * * And when
such fences * * * are not in sufficiently good repair * * *
such railroad corporation and its agents shall be liable for
any and all damages which shall be done by the agents,
engines or trains of any such corporation * * * to any
cattle * * * thereon.” It will be noted from this section of
the statute that, in order to recover, the railroad company
not only must have been negligent in maintaining its right
of way fences, but the damages must have been done by the
agents, engines or trains.

In Chicago, B. & Q. R. Co. v. Cox, 51 Neb. 479, 71 N. W.
37, this court, in construing this statute, said: “It is negli-
gence for a railroad corporation to fail to fence its track at
a place where the law imposes a duty to fence, but such
omission alone would not make the company liable for
damages received by stock while on its right of way. But
to create a liability, in addition to the failure to construct
and maintain the fence, the injury must have been occa-
sioned by an agent of the company, or some engine or train
of cars. Should an animal which had strayed upon a right
of way at a point required to be fenced inflict an injury
upon itself, as by running into a bridge on the railroad, and
no agent or servant of the company or locomotive or train
is near or was in any manner responsible therefor, the cor-
poration could not be made to respond in damages.”

In Knight v. New York, L. E. & W. R. Co., 99 N. Y. 25,
1 N. E. 108, the court said:

“The statute referred to requires railroad companies to
erect and maintain fences on the sides of their roads, but it
does not impose upon them a general liability for any con-
sequences which may result from an omission to do so, nor
does it leave the question open what liability to third parties
they shall be subjected to for such omission, for it defines
in express terms the consequences for which they shall be
liable to owners of cattle and horses getting on the track.
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The terms of the statute are that ‘so long as such fences
shall not be made, such railroad corporation and its agents
shall be liable for damages which shall be done by the
engines or agents of any such corporation to any cattle,
horses, ete., thereon.’

“This language clearly requires some action on the part
of the company to produce the injury, either by mechanical
or other agents of its own, and, in our judgment, excludes
the idea of liability for injuries which the cattle may do to
themselves by straying on the track.”

In Ingalsbe v. St. Louis-San Francisco R. Co., 295 Mo.
177, 243 S. W. 323, 24 A. L. R. 1051, recovery was sought
for the death of a cow after it had entered and escaped
from the right of way of the defendant railroad company.
The animal was running at large outside any inclosure
when it entered the right of way of the company at a point
where there was no fence. It wandered from the right of
way through a fence which was out of repair, into a
sorghum-cane field adjacent to the right of way, and ate so.
much of the cane that it died. The court in their opinion
said: “There is nothing in the statute requiring railroads
to fence their tracks which makes it their duty to construct
‘fences to prevent animals, which stray onto their tracks,
from leaving the right of way and going onto the land of
another where they may be injured. So that where plain-
tiff’s cow entered upon the unfenced right of way of de-
fendant railroad company and passed from it into the field
of a private citizen, where she ‘was killed by reason of eat-
ing too much sorghum cane’ then growing in said field, the
railroad company is not liable in damages for the value of
said cow.”

We believe these cases to be controlling on this point and
there can, therefore, be no recovery under the statute. Ap-
pellant contends, however, that the statute is cumulative
and does not exclude the common-law right to recover. We
cannot agree with this argument for the reason that there
is no common-law duty that requires any one, including
railroad companies, to fence against animals. The statute
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quoted herein is in derogation of the common law and was
intended to change the common law only as to the special
instances mentioned expressly within the statute itself.
We do not think that, because a plaintiff may bring an
action for stock killed by a collision and make out his case
by proving a failure to fence, it necessarily follows that a
failure to fence will give a common-law action for all dam-
ages which may be traced, partially or remotely, to a fail-
ure to fence. The common-law action of an owner of live
stock against a railroad company for negligently injuring
his stock is not taken away by our statute, but the plaintiff
in the case at bar, in the absence of the statute, had no right
at common law against the railroad company for per-
mitting his cattle to cross its right of way.

After a consideration of the authorities, we conclude that
damages to live stock, sustained after they have escaped
from the right of way of the railroad company, are not
ordinarily a natural or probable consequence of a failure of
the railroad company to construct or maintain proper
fences. In the case at bar, the proximate cause of the dam-
age to plaintiff’s cattle was the eating of the cane, not de-
fendant’s negligence in failing to keep its fences in repair.
The following cases support this view: Bear v. Chicago -
Great Western R. Co., 141 Fed. 25; Chicago, K. & N. R. Co.
v. Hotz, 47 Kan. 627, 28 Pac. 695; Frisch v. Chicago Great
Western R. Co., 95 Minn. 398, 104 N. W. 228,

We conclude therefore that plaintiff’s petition does not
state a cause of action and that the trial court properly sus-
tained defendant’s demurrer.

AFFIRMED.
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BERTHA ROACH SMITH ET AL., APPELLEES, V. PACIFIC MU-
TUAL LIFE INSURANCE COMPANY: CLARA C. ROACH, APPEL-
LANT.

FiLep FEBRUARY 28, 1936. No. 29456.

1. Gifts. Evidence examined, and held sufficient to constitute a gift
inter vivos.

INSURANCE. The essential elements of a gift inter
vivos are the delivery of the actual property, or some evidence
of its existence, with intention on the part of the donmor to re-
linquish all further dominion over the same and transfer title
thereto to the donee. The beneficial interest in a policy of life
insurance may be transferred by gift inter vives.

3. Insurance: PoLICY: CHANGE OF BENEFICIARY. The statutes of
Nebraska do not preclude a husband from legally transferring
the beneficial interest in a life insurance policy to a person
other than his wife.

4. . The provisions of a life insurance
contract prov1dmg for the manner in which an assignment
thereof, or change of beneficiary, is to be made is incorporated
therein for the benefit of the insurer; if the insurer waives
compliance with such provisions, the failure to comply therewith
cannot be raised by third persons.

5. Witnesses: COMPETENCY. In an action to determine the title to
the proceeds of a life insurance policy, where both parties claim
such proceeds as beneficiaries, the testimony of either party as
to transactions and conversations had with the deceased assured
is admissible in evidence.

APPEAL from the district court for Lancaster county:
ELLwooD B. CHAPPELL, JUDGE. A ffirmed.

Robert G. Simmons and W. B. Sadilek, for appellant.
George I. Craven, contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAY and
CARTER, JJ., and CHASE, District Judge.

CHASE, District Judge.

This is a suit in equity for the recovery of the proceeds
of a life insurance policy, which is admitted by the parties
to be the sum of $1,422.98. It was begun as an action at
lJaw. The insurance company, by way of interpleader, se-
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cured an order making the defendant Clara C. Roach a
party. The insurance company, by agreement of parties,
paid the money into court, and the case was then trans-
ferred to the equity docket and tried as a suit in equity. So
far as this proceeding is concerned, the interest of the in-
surance company is terminated and the controversy is now
between the three daughters of the insured by a former
marriage and his widow. Hereafter, for convenience, we
shall refer to the daughters as plaintiffs, and to the widow
as defendant.

The facts may be epitomized as follows: The insured,
Roy V. Roach, by a former marriage, had three daughters,
who are the plaintiffs, and the defendant is his second wife.
The Pacific Mutual Life Insurance Company issued a policy
of insurance upon the life of the assured. The policy is
dated September 28, 1925, and one Estella Ann Roach, his
wife, was made the beneficiary. Estella Ann Roach died
and he subsequently married the defendant. On February
18, 1929, by proper indorsements on the policy, he substi-
tuted as joint beneficiary the plaintiffs and the defendant.
On August 14, 1931, at the request of the assured, one
James W. McKee, his son-in-law, was named as beneficiary,
or, in the event of his death before the assured, then the
intention was that the immediately previous beneficiaries
were to receive the benefits under the policy. On January
18, 1932, upon written request of the insured, the company
changed the beneficiary from James W. McKee to the de-
fendant. The assured in his request therefor stated that he
no longer owed his son-in-law anything and desired the
change to be made. On February 6, 1932, the assured in-
quired of the company by letter if, in the event he and his
wife should both (using his language) ‘“get bumped off in
a wreck,” the insurance money as it was then fixed would
be paid to his daughters or to his wife’s sister. He stated
further that, in case of his wife’s death, he did not desire
any of the proceeds to be paid to her people whom he had
never seen. On March 11, 1932, at the request of the as-
sured, by proper indorsements thereon, the beneficiary was
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again changed to his three daughters, excluding his wife.
In his letter to the company in which the change was
sought, he directed the company not to mail the policy to
Schuyler, where he lived, but to mail it to his daughter,
Mrs. C. B. Yoder, at her address in Omaha, stating that he
would get the mail and the policy from there. The policy,
at the insured’s direction, was delivered to Mrs. Yoder.
About a year later the defendant, on behalf of the assured,
wrote a letter to the company which the assured signed,
making a request to change the beneficiary back to the de-
fendant. This lefter was followed by a formal application
for change of beneficiary, dated May 20, 1933. Consider-
able correspondence followed between the assured and the
company concerning the proposed change of beneficiary,
most of which was written by the defendant, to. which the
assured merely attached his signature. The company at
this time informed the assured that it was unable to comply
with the request for the reason that he did not inclose the
policy upon which to make the indorsement. In the mean-
time Mrs. Yoder had moved from Omaha to California and
had delivered the policy to her sister, Mrs. Smith, who re-
sided in Lincoln. On learning of the location of the policy
the insured, whose health was then considerably impaired,
was named as plaintiff in an action in replevin, in which
the possession of the policy was sought. A writ of replevin
followed and the policy thereunder was delivered to the
plaintiff therein. When the policy was taken from Mrs.
Smith under the writ of replevin, the company was notified
in writing by the attorney for plaintiffs that they were the
owners of the policy and if the company changed the bene-
ficiary it would do so at its peril. The replevin action was
never tried, and no further change of beneficiary was ever
indorsed upon the policy. The assured died on October 19,
1933. The trial court found that the title to the policy and
the proceeds involved herein were in the plaintiffs by
virtue of a gift to them by the assured in his lifetime. From
this ruling the defendant brings the case here for review.

'Several assignments of error are urged for reversal.
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The first to be considered is: Does the record show facts
upon which to predicate a gift inter vivos?

The defendant claims that the evidence is not sufficient to
constitute a gift of the policy; that the record shows the
assured at all times intended to keep and retain the title
thereto, and while he had such title, and in his lifetime, he
undertook to change the beneficiary from the plaintiffs to
her; that he was prevented from so doing by the plaintiffs
holding possession thereof, and his death occurred while he
retained such intention; that she is the owner of the equi-
table interest of the fund in question and is the real bene-
ficiary under the policy and is entitled to the proceeds.

To establish a gift inter vivos two elements are necessary
—an unconditional delivery of the property on the part of
the donor, coupled with the intention to relinquish all fur-
ther dominion over the same by him, and to vest full and
complete title in the donee.

To determine the intention of the assured in this connec-
tion, an intensive study of the facts as shown by the record
is necessary. It appears that the assured, shortly after his
first wife’s death, married the defendant, who was a spin-
ster. The relationship between the second wife and the
daughters was not exceptionally friendly, and, as the years
passed, the ill feeling grew more pronounced. With this
disagreeable situation confronting him, the assured felt an
obligation to mollify the malcontents as far as he was able
to do so, and to that end he admitted that he resorted to
duplicity on several occasions as a nostrum for this unhappy
domestic situation. When he was considering the change
of the beneficiary from his wife to his daughters he in-
formed the company by letter that he must be very careful
how this is done as some one (using his words) ‘“relays the
mail.” He also states that he is naming the daughters the
beneficiary under the present policy since he has another
policy of $2,000 which he has made payable to his wife.
When the change of beneficiary is made to the daughters,
he directs the company to keep the policy until he calls for
it, or have it delivered to Mrs. Yoder; that he is contemplat-
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ing a visit to Omaha. On March 2, 1932, he mails the
policy to the company for the change of beneficiary, and in
the letter accompanying it he uses the following statement:
“Please do not mail the policy to Schuyler. Mail to 1335
South 36th ¢/0 Mrs. C. B. Yoder. 1 will get the mail and
policy from there.” Upon receipt of this letter the company
mailed the assured a beneficiary form for signature which
the assured filled out, changing the beneficiary and return-
ing the form, properly executed, to the company, and in the
letter transmitting the form he again states: “Please be
sure and mail policy to Mrs. C. B. Yoder, 1335 So. 36th,
Omaha. Thanks.” In accordance with the direction the
policy was delivered to Mrs. Yoder.

Mrs. Yoder testified that the assured later visited at her
home, where, in a conversation had with her, he informed
her he had made the policy payable to the three girls, leav-
ing his wife out; that he had made provision for the wife
in another policy; that the policy in this suit would be de-
livered to the witness; and that the plaintiffs were to take
and keep it; that it was for the girls, and the witness was
not to give out any information concerning it; that if Clara
knew she had been cut out she would (using his language)
“raise hell” and try and have him get it back. Mrs. Yoder
states that she told her father she would receive the policy;
and which was later delivered to her, and she kept it and
he never called for it again. Mrs. Yoder, in 1932, moved
from Omaha to California, at which time she delivered the
policy in question to her sister, Mrs. Smith, at Lincoln.
Later Mrs. Yoder returned from California and had a con-
versation with her father at Schuyler in which she testified
he informed her there was considerable trouble about the
policy but it was all right the way it was and that there was
no reason why his wife should have any of it. He wanted
the plaintiffs to have it; stating further the second mar-
riage had not been as felicitous as he had anticipated ; that
he was sorry he married the second time; that after the
witness leaves his home his wife will spend half the night
pumping him trying to find out what they talked about.
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Mrs. Smith testifies, in a conversation had with her
father after the policy had been delivered, he stated that the
policy “belongs to you girls; it is in Omaha; you look after
it and keep it and use it to look after the land. * * * Clara
is not to know.” Later he wrote a letter to Mrs. Smith,
which is part of the record, in which he states the policy
is made out to you girls and Clara does not know this, nor
is she to know it; requesting that they do not give away
the fact as to whom the policy is made out; that he had
borrowed $250 on the policy before he made the change of
beneficiary to the plaintiffs. He had an arrangement with
his daughters whereby it was understood between them
that, in the event any dispute or argument arose between
the plaintiffs and the defendant, he was to take the wife’s
side, in order not to incur her displeasure, since he was the
one who had to live with her after the daughters were gone.

We think the facts as presented by the record warrant
the conclusion that it was the intention of the insured to
make a gift of the policy in question to his three daughters;
that such intention was consummated by a complete de-
livery of it to them; that upon such delivery his dominion
and title over the policy and the proceeds arising there-
under ceased.

It is claimed that the title to a life insurance policy can-
not be made the subject of transfer by way of gift infer
vivos so as to vest the beneficial interest therein in the
donee.

The law is well settled in cases of gifts inter vivos that
the only delivery of the subject of the gift necessary is such
as the nature of the property will reasonably admit. The
rule applied to gifts inter vivos as expressed in the earlier
decisions seems to have been somewhat relaxed in later
years in order to keep pace with growing business condi-
tions. In applying the more modern rule the courts inquire
into the species of the property which is made the subject
of the gift, as well as the manner in which the gift is exe-
cuted. Crook v. First Nat. Bank, 83 Wis. 31, 52 N. W. 1131.
Originally gifts inter vivos were limited with considerable
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strictness to chattles that were the immediate subject of
manual delivery. Influenced by the expansion of commer-
cial activities the rule has been extended to cover securities,
such as bank notes payable to bearer, lottery tickets, in-
dorsed bonds and other choses in action represented by cer-
tificates where the equitable interest only could be assigned.
This rule is supported by the theory that a bank note,
security, or chose in action represents some valid and sub-
sisting obligation for the payment of a given sum of money,
and the giving and delivery of the evidence of the debt, or
the instrument that shows its existence, is, in effect, a gift
of the money. Basket v. Hassell, 107 U. S. 602, 27 L. Ed.
500; Schollmier v. Schoendelen, 78 Ia. 426, 43 N. W. 282.

No particular words are necessary to constitute such a
gift, the essential ingredients being the intention of the
donor, coupled with as effectual and complete a delivery as
the species of the property will admit, intending thereby to
relinquish all future dominion over the same. Skobis v.
Ferge, 102 Wis. 122, 78 N. W. 426.

The more modern doctrine has been recognized by this
court wherein it held that the mere delivery of a receipt to
the donee for bonds which had been left by the donor for
safe-keeping, with the intention of making a gift to the
donee, is sufficient. Kaufmann v. Parmele, 99 Neb. 622, 157
N. W. 342.

The cases where life insurance policies are sought to be
made the subject of gifts inter vivos are not so numerous.
It has been held that one who takes a policy of insurance
upon his life may make a valid gift of the proceeds to an-
other by the delivery of the policy, even though the policy
provides that an assignment of it must be made in writing
and filed in the office of the insurer. Opitz v. Karel, 118
Wis. 527, 95 N. W. 948, 62 L. R. A. 982. 1If stocks, bonds,
and other evidences of indebtedness are recognized by the
courts as the proper subjects of gifts inter vivos, we can
perceive of no logical reason why the doctrine cannot be
extended to policies of lifé insurance. Likeé other evidences
of indebtedness, it represents an existing contractual obli-
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gation in force, wherein the insurer, for a valuable con-
sideration, agrees to pay to a third person a certain sum,
fixed by the contract, upon the happening of the event of
death. The power to transfer the benefits under the policy
in the manner designated by the contract would, in all rea-
son, give the insured also the power to dispose of the same
by gift, if such transfer meets all other requirements of
gifts inter vivos, and the title to the fund would vest, at its
maturity, in the donee in the same manner as gifts of other
like species of property. Travelers Ins. Co. v. Grant, 54
N. J. Eq. 208, 33 Atl. 1060; Hogue v. Minnesota Packing &
Provision Co., 59 Minn. 39, 60 N. W. 812; Marcus v. St.
Lowis Mutual Life Ins. Co., 68 N. Y. 625; Crittenden v.
Phoenix Mutual Life Ins. Co., 41 Mich. 442, 2 N. W. 657.

Another claim the defendant makes is that the husband
cannot pass title to a life insurance policy, citing section
44-1118, Comp. St. 1929. It is claimed that under this sec-
tion of the statute there can be no pledge or assignment of
a policy of life insurance except as security for debt.

This statute merely provides that the insured may sell
or surrender a policy to the company, or pledge or assign
the same to the company, or assign the same as security for
a debt, without the consent of the beneficiary, unless the
appointment of such beneficiary is irrevocable.

We are unable to place any interpretation on this statute
which would preclude the insured from making a gift of a
life insurance policy. The fact that it provides that a policy
may be assigned as security for debt does not, of itself, ex-
clude any other method or reason for transferring title
thereto. We are aware of no canon of statutory construc-
tion that would justify a court in placing such an interpre-
tation on this statute.

Another claim made by the defendant is that the only
manner in which an interest or title in an insurance policy
can be assigned is by complying strictly with the terms of
the policy. The rule is too well settled to admit of further
argument that the provisions for the change of beneficiaries
and assignment of insurance policies stipulated in the con-
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tract are made primarily for the benefit of the insurer. If
the insurer waives, or does not seek to raise a question of
the method of assignment, it cannot be raised by benefici-
aries. Opitz v. Karel, supra; Hewins v. Baker, 161 Mass.
320, 37 N. E. 441.

It is claimed by the defendant that a husband cannot
make an assignment, even for collateral security, of a
policy of life insurance payable to his wife, without her
consent or knowledge, citing Norfolk Nat. Bank v. Flynn,
58 Neb. 253, 78 N. W. 505. This case holds that from the
record it had before it the facts were not sufficient to con-
stitute an assignment of the policy on behalf of the insured
as security for a debt. The policy involved was one where
the husband was the insured and the wife his beneficiary.
The plaintiff contended that the husband made an assign-
ment to it of the policy to secure a debt. In discussing the
question of whether or not the evidence was sufficient to
show assignment, the commissioner did digress into a dis-
cussion in which he seems to indicate that, before valid
assignment of this policy could have been made to secure
the debt, the wife’s consent was required. Obviously this
question was not necessarily before the court, and at most
is mere dictum, since the court held that the evidence was
insufficient to show that the husband had intended to make
an assignment of the policy. If a husband cannot legally
make any other person except his wife the beneficiary in a
policy of insurance upon his life, and cannot assign the
policy as security for debt without his wife’s consent, then
it would follow that the wife would be made the exclusive
beneficiary of the husband’s life insurance. This principle
we cannot indorse as now being, or ever having been, the
law of this state.

The trial court is charged with error for permitting the
plaintiffs to testify relating to conversations and transac-
tions had with the insured, who was deceased at the time
of the trial, claiming that section 20-1202, Comp. St. 1929,
excludes such testimony.

This statute provides that a person having a direct legal



510 NEBRASKA REPORTS [VoL. 130
Smith v. Pacific Mutual Life Ins. Co.

interest in the result of a civil action or proceeding will not
be permitted to testify to any transaction or conversation
had with a deceased person, when the adverse party is a
representative of such deceased person.

At the very outset it is apparent that the statute is not
applicable to the situation presented here. It is true the
plaintiffs have a direct legal interest in the controversy, but
the defendant is not the representative of a deceased person
within the meaning of the statute. Whatever interest the
defendant may have in the subject of this litigation is not
based upon her representation of a deceased person. Her
rights are based on a written obligation which matured
at his death, an obligation which the deceased never had in
his lifetime, and never could have been enforced by him.
It came into existencé upon his death, as an original obli-
gation. The cases cited by the defendant in support of her
theory are not in point, as in both of these cases the rule
applied is such that the statute only becomes applicable
where one party is called upon to defend or assert title or
interest in property, which the deceased person could have
asserted, or defended, had he been living. This statute
cannot be extended so as to apply to the testimony of plain-
tiffs. Were it of such a character as to come within the
statute, at the time it was received the defendant made no
objection thereto, and further, in presenting her side of the
case, waived the right by offering testimony as to trans-
actions and conversations had with the same deceased
party. )

From a careful examination of the entire record, we must
conclude that the trial court reached the proper conclusions
of fact and applied the proper rules of law thereto. The
case is, in all respects

AFFIRMED.
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MARIE E.. KUHLMAN, ADMINISTRATRIX, APPELLEE, V. WIL-
LIAM F. SCHACHT, APPELLANT.

FiLep FEBRUARY 28, 1936.  No. 29431.

1. Infants: GUARDIAN AD LITEM Under the particular circum-
stances dlsclosed the failure of the court to appoint a guardian
ad litem for the minor defendant was not ple_]udlclal error.

2. Negligence: Proor. Evidence examined and held to prove that
the death of Henry B. Kuhlman was caused by the negligence of
the defendant. -

3. Trial: INSTRUCTIONS. Where the court, in starting to give the
issues in the ﬁrst instruction, neglected to state that “the plain-
tiff alleges” or words of similar import, but states plaintiff’s
cause of action without such” words, such omission may not be
prejudicially erronecus when the whole instruction and others
were such as to not mislead the jury into inferring that the court
stated plaintiff’s allegations as facts proved. :

APPEAL from the district court for Otoe county: DANIEL
W. LIVINGSTON, JUDGE. Affirmed.

Tyler & Peterson and Wear, Boland & Nye, for appellant.
Thomas E. Dujnbwr, contra.

Heard before Goob, DAY and PAINE, JJ., and RAPER and
PrOUDFIT, District Judges.

RAPER, District Judge.

The body of Henry B. Kuhlman was found on the paved
highway about three and one-half miles south of Nebraska
City on February 23, 1934, at about 7:30 p. m. His widow,
Marie E. Kuhlman, was duly appointed administratrix of
his estate and, as plaintiff, brought this action to recover
damages from the defendant, William F. Schacht, a minor;
she alleging that the negligence of the defendant caused the
death of the said Henry B. Kuhlman. From a verdict and
judgment for plaintiff, the defendant appeals.

On the night stated, the defendant and two young men
companions drove a 1927 model Buick automobile south-
ward from Nebraska City on highway 75, and at a place
near where the body of the deceased was found struck some
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object. The defendant and both companions admitted this,
and they each testified that they did not see any person or
object before the impact, or in the highway. The three
were in the front seat, and the right lamp was broken and
the right side of the hood on the top was dented as by some
heavy object, the right side of the windshield shattered and
radiator broken. No particular effort was made to stop,
but one of the party said the speed was slackened some be-
fore the car reached the bottom of the hill. The road there
inclined by about a three degree descent for about a half
mile south of the place of the impact. The defendant drove
his car about a mile south, and then turned at a cross-road,
and drove back on highway 75 past the scene. His lights
had gone out, and on his return he drove slowly without
lights past the place and he and his companions said they
looked for the object they had struck but were unable to
see anything. They drove into Nebraska City, placed the
automobile in a friend’s yard, borrowed another car and
drove past the scene of the accident. They saw an ambu-
lance and a number of cars and saw an object covered by
a white cloth, but did not stop. He drove about a mile
south, then returned to Nebraska City by another route and
went to his father’s house until it was decided to notify the
officers, which was done about three and a half hours
afterwards.

The deceased, when last seen alive, was walking south on
the highway. When found, the body was lying in a spillway
on west edge of the highway and was badly mangled.
There were smears of blood extending north on the pave-
ment, 30 or 40 feet or more, and some glass fragments
were picked up near 150 feet north of the body; one shoe
and pocketbook found on the pavement some distance
away. There is considerable variation in the evidence as
to the condition of the lights on defendant’s car. There is
testimony that the defendant stated after the accident that
his lights were dim and that they shone 35 or 40 feet ahead
of the car, and there is some testimony that there was only
one light on the car. The defendant testified that the lights
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were in excellent condition, and there were two adjust-
ments, but both gave. bright light, one being set closer to
the pavement, and his lights were on the low adjustment,
and were brighter when set that way, and with that ad-
justment he could see approximately one-half block, 140 to
150 feet; that the brightest beams of the lamps would be on
the pavement about 60 to 75 feet ahead of the car; that he
had his eyes on the highway and saw nothing on the high-
way before the crash, and was driving 40 miles an hour.
The battery and brakes were in good condition, he said.
His two companions testified they were driving from 40 to
45 miles an hour, that they saw no object or person before
the impact, and that the lights in condition that showed the
highway about half a block ahead, but one of them, Ross
Gerber, admitted that he might have said (the next day)
that he could see around 30 to 35 feet ahead where the
lights were brightest. '

The deceased was a large man, six feet and three inches
in height, weighing 225 pounds. His body was dragged on
the pavement probably a hundred feet. There is nothing to
indicate that he was negligent, and the jury were war-
ranted in presuming that he was free from the charge of
contributory negligence. The evidence as a whole is suffi-
cient to establish that the death of Henry B. Kuhlman was
caused by the negligence of the defendant. From the con-
dition of the car and the mangled condition of the body and
the distance it was dragged along the pavement, it is evi-
dent that the car was moving at a high rate of speed.

The defendant urges nine alleged errors. The first three
relate to the failure of the court to appoint a guardian ad
litem for the defendant, who was a minor 20 years of age.
The proof shows that at the time of the accident and at time
of trial and judgment he was a minor. He was born Octo-
ber 29, 1913, and motion for new trial was overruled and
judgment entered on September 28, 1934. The petition
states that defendant was a minor and service of summons
was duly made on him as a minor and the court thereby
acquired jurisdiction. The defendant did not ask for the
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appointment of a guardian, nor did his father or mother
who were present at the trial, or his attorneys. This ob-
jection was first called to the court’s attention on September
29, 1934, when motion for new trial was filed. Defendant
was married at Auburn in May, 1934, and made affidavit
that he was then past 21 years of age; but, notwithstanding
that, the evidence is quite conclusive that he was born
October 29, 1913. Section 20-309, Comp. St. 1929, pro-
vides: “The defense of an infant must be by a guardian
for the suit, who may be appointed by the court in which
the action is prosecuted, or by a judge thereof, or by a
county judge.” Section 20-310, Comp. St. 1929, provides:
“The appointment may be made upon the application of the
infant, if he be of the age of fourteen years, and apply
within twenty days after the return of the summons. If
he be under the age of fourteen or neglect so to apply, the
appointment may be made upon the application of any
friend of the infant, or on that of plaintiff in the action.”
Appellant insists that section 20-309, Comp. St. 1929, is
mandatory and the failure to appoint a guardian ad litem
is reversible error, irrespective of all other features of the
case. If it be granted that the court was in error, it does
not necessarily follow that such error is fatal to the judg-
ment. Our statute provides, and this court many times has
held, that an error that does not prejudice or injure a party
is not ground for reversal. Some courts have held that,
where a minor has not been represented by his legally ap-
pointed guardian or by a guardian ad litem appointed by
the court, it is sufficient reason for reversal. In many of
such cases it appears that the rights of the minor have not
been properly protected in the trial. In such cases, of
course, there can be no question of the justness of granting
a new trial. In the case at bar the defendant was within a
few weeks of his majority ; was married; was carrying on
his own business; was the owner of the car involved, on
which he carried liability insurance; and able, experienced
and alert counsel conducted his case with skill, energy and
earnestness, and, as shown by the record, at every stage of
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the litigation have developed and placed before the trial
court and this court every possible fact and circumstance
in the defense. The trial judge was under the impression
that the defendant, although named as a minor in the peti-
tion, had reached his majority before the trial. None can
doubt that, if such guardian ad litem had been appointed,
he would not have conducted or assisted in conducting the
defense in any way different than the course that was pur-
sued.

This court in Parker v. Starr, 21 Neb. 680, 33 N. W. 424,
held that, the court having acquired jurisdiction by due
process, the failure to appoint a guardian ad litem for a
minor does not render void a judgment against him, and
this has been followed in Manfull v. Graham, 55 Neb. 645,
76 N. W. 19. The statute gives to a minor over fourteen
years of age the right to apply for the appointment of the
guardian, and this is a privilege, if, indeed, not a duty,
that the defendant did not avail himself. The trial court
was not apprised of the minority of defendant until after
verdict had been returned against him. Considering all the
circumstances, we hold that the failure to appoint a guard-
ian does not entitle defendant to a new trial.

The fourth assignment is that the court erred in giving
instruction No. 1. This instruction begins as follows:

“Gentlemen of the jury, you are instructed as follows:

“No. 1. That Henry B. Kuhlman died intestate while a
resident of Otoe county, Nebraska, on February 23, 1934,
and the plaintiff, Marie E. Kuhlman, was the duly appointed
and qualified and acting administratrix of his estate; that
on the 23d day of February, 1934, at about 7:30 p. m.”"—
and then proceeds to set forth the allegations of negligence
as pleaded in plaintiff’s petition and that said acts caused
the death of the deceased. Appellant urges that this in-
struction is error in that the court peremptorily instructed
the jury that all the acts of negligence alleged in the peti-
tion were true, and was equivalent to instructing the jury
to return a verdict for plaintiff. After stating the acts of
negligence, the instruction then reads: “Plaintiff further
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alleges that said acts resulting in injuries and death of the
deceased were due solely and as the proximate cause of the
negligence of said defendant,” and then proceeds to set out
six specific acts of negligence complained of.

Instruction No. 2 states: “The burden of proof * * * is
upon the plaintiff to establish by a preponderance of evi-
dence the following matters: (1) That the defendant was
guilty of one or more of the several acts charged as negli-
gence in the petition; (2) that the acts so proved consti-
tuted negligence as defined in these instructions; (3) that
the negligence so proved was the proximate cause of the
collision and consequent death of Henry B. Kuhlman; (4)
#* * * If the plaintiff has so established each and all of the
four foregoing propositions * * * your verdict should be
for the plaintiff. * * * If plaintiff failed to so establish each
and all of said propositions * * * your verdict should be for
the defendant.” An instruction in the usual form was
given on comparative negligence of the parties, if any.

We assume the jury were at least men of ordinary intelli-
gence, and that alert and able counsel had stated and argued
to the jury on whom was the burden of proof, and what
plaintiff had or had not proved; so, even before the instruc-
tions were read, the jury had acquired the knowledge, in a
general way, as to what plaintiff alleged in her petition and
what she was under obligation to prove. The second part
of instruction No. 1, where it states that “plaintiff further
alleges,” and instruction ‘No. 2, which positively and un-
equivocally states what plaintiff must prove before she
could recover, render it plain that the jury could not have
been misled into the belief that the judge was stating the
facts as having been proved.

Assignment of error No. 5 relates to the giving of in-
struction No. 15, in which it is stated that in determining
the amount of plaintiff’s recovery, if any, the jury should
consider the earnings, habits, health, profits of his labor,
if any, of the deceased, what he would have earned, if he
had lived, for the support of those entitled to the recovery,
and probable expectation of his life. In other instructions
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it was stated that the recovery, if any, would be for the ex-
clusive benefit of the widow and next of kin and the services
the next of kin could reasonably expect would have been
rendered in their behalf, and that plaintiff must prove the
amount of the pecuniary loss to the wife and three children
because of the death of Henry B. Kuhlman. Taking all the
instructions into consideration, there is no prejudicial error
in giving the instruction.

In assignment No. 6 it is claimed the court erred in giving
instruction No. 17, in which the jury are told that in de-
termining the amount of plaintiff’s recovery, if any, they
should consider only the earning power of deceased for the
probable time of his life. While this instruction might well
have been framed in more definite language, its evident
purpose was to advise the jury that the grief and suffering
of the plaintiff and the children should not be made an
element of damage. The instruction as given was not
prejudicial error. Defendant offered an instruction, his
No. 3, which states that plaintiff was only entitled to re-
cover pecuniary loss and the jury were not permitted to
consider any grief and suffering of the next of kin, nor
should the jury be influenced by sympathy for the bereaved.
The refusal of the court to give this instruction is No. 7 in
defendant’s assigned errors. The instructions referred to
above and taken as a whole fairly cover the elements in
defendant’s requested instruction No. 3, and the court’s
refusal to give same is not prejudicial.

A witness, T. E. Holmberg, was called by plaintiff and
was permitted to testify that, on a 1927 Buick car such as
the one involved, the bright lights of the car would give a
vision on the highway to a distance of 100 to 150 feet, and
it might be up to 200 feet, and dim lights show as far as 50
to 60 feet; and, on being asked if the car moving at the rate
of 45 miles an hour at that place could be stopped within
the range of vision of the dim lights, answered that it would
be pretty hard to stop the car in the distance of the dim
lights. Appellant asserts as error No. 9 that the witness
was shown to have no knowledge of the lights of the car in
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question and therefore had no foundation for his testimony,
and it was irrelevant. The question as to the condition of
the lights was only relevant in so far as they lighted the
highway and would render visible any object or person
thereon. The three occupants of the car testified they did
not see the person or object which the car struck before the
impact, so it was not a question of stopping or attempting
to stop a car after observing some person or object ahead.
But even if such condition existed the answer was so in-
definite that it did no injury to defendant. There is not a
great deal of difference between Holmberg’s estimate and
defendant’s testimony as to the distance dim lights and
bright lights would illuminate the highway, and such dif-
ference is not material because of the defendant’s testimony
that he did not see the deceased. The testimony of the
witness Holmberg worked no advantage to the plaintiff nor
prejudice to the defendant.

The last assignment of error No. 9-is the exclusion of the
testimony of the witness Allen Arrison, called by defend-
ant, proffered by an offer to prove which clearly shows that
it called for hearsay testimony and same was properly ex-
cluded.

Appellant by way of argument, without having it as-
signed as error, alleges that the assessment of damages is
grossly excessive. This claim, not having been alleged as
ground of error, should not be considered here. Comp. St.
1929, sec. 20-1919; Supreme Court Rule 13; Gorton v.
Goodman, 107 Neb. 671, 187 N. W. 45.

The judgment of the district court is

AFFIRMED.,
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ATLAS CORPORATION, APPELLEE, V. A. F. MAGDANZ, APPEL-
LANT.

FiLep FEBRUARY 28, 1936. No. 29509.

1. Bills and Notes: ACCOMMODATION MAKER: QUESTION FOR JURY.
Where the evidence is conflicting or different inferences may be
properly drawn therefrom, the question whether the signer of a
note is an accommodation maker is a question for the jury.

2. Trial: DIRECTION OF VERDICT. Evidence examined, and held
that the district court did not err in overruling defendant’s
motion for a directed verdict, and that the case was for the
jury.

3. Bills and Notes: KEsToPPEL. Where a cashier of a bank by
general indorsement transferred to the bank a note in which
he was named as payee, and such cashier was the general man-
ager of the bank having the custody and control of its notes, it
was his duty to collect the note in question or notify the di-
rectors of default in payment thereof and request instructions.
Instead of following that course, the cashier from time to time
made payments of principal and interest and indorsed the same
upon the note, and in three instances marked the note extended
for two years each. Held, that, when sued upon his indorsement,
he was estopped as against the bank or its assignee from plead-
ing the statute of limitations within five years of the last ex-
tension, or the statute of frauds because he had not signed his
name to the extension, or payment in accordance therewith was
not to be made within one year.

APPEAL from the district court for Pierce county:
DE WiTT C. CHASE, JUDGE. Affirmed.

Leamy & Leamy, for appellant.
Deutsch & Young, contra.

Heard before Goss, C. J., RosE and PAINE, JJ., and
REDICK and KROGER, District Judges.

REDICK, District Judge.

Action by plaintiff upon a promissory note signed by the
defendants Emil Altwine and Anna Altwine and indorsed
generally by the defendant A. F. Magdanz, dated February
28, 1922, for the sum of $9,000, and assigned to plaintiff by
the receiver of the Citizens State Bank of Pierce, Nebraska.
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The petition alleges that said note was executed and in-
dorsed as above stated, was due three years after date, and
was payable to the defendant A. F. Magdanz, and that upon
the date of its execution said note was duly sold, indorsed
and delivered to the Citizens State Bank of Pierce by the
said Magdanz, and that the bank thereupon became the
owner and holder thereof; that a number of payments
were made upon said note by Magdanz, the maturity of
said note being extended for two years at the dates of said
payments respectively and indorsed on the back of the note,
the last indorsement being “Int. paid to February 28, 1929;
note extended to February 28, 1931, at 6 per cent. per
annum” in the handwriting of defendant Magdanz. The
petition further alleges that at all times defendant Magdanz
was the managing officer of said bank, and that said note
was made and delivered by the defendants Altwine to the
defendant Magdanz for his accommodation only, and that
the Altwines received nothing for said note; and that they
executed the same upon the express representation that de-
fendant Magdanz was prohibited from borrowing from said
bank ; that all payments upon said note were made by de-
fendant Magdanz and were indorsed thereon by him; that
prior to October 6, 1930, Magdanz fraudulently and unlaw-
fully wrote the words “without recourse” above his said
indorsement. The petition further alleges that on October
6, 1930, the Citizens State Bank of Pierce was closed by the
banking department and receiver took possession thereof
on October 7, and relied upon the indorsement of the de-
fendant Magdanz as being without recourse and did not
discover that said words had been fraudulently added to the
indorsement until August, 1934; that at the time of the
execution of said notes the Altwines executed a real estate
mortgage to Magdanz to secure the same, which the latter
assigned and transferred to the bank, but said assignment
was not placed of record, and on October 6, 1930, without
any authority from said bank, for the purpose of defraud-
ing said bank and its creditors and assignees, released said
mortgage upon the margin of the record. The petition
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further alleges that said note was duly sold and assigned to
plaintiff’s assignor by the receiver of said bank on the 16th
day of May, 1934, by indorsement without recourse, and
that plaintiff is now owner and holder of said note and
there is now due thereon the sum of $4,500, together with
interest from February 28, 1929, at 6 per cent. per annum,
and plaintiff prays judgment for the sum of $5,982.75, with
interest.

The defendant Altwine answered and admitted all the
allegations of the petition, but alleged that said note was
given by the Altwines to the defendant Magdanz without
any consideration and solely for his accommodation and to
provide the means of securing a loan from -the Citizens
State Bank by means of his indorsement to it; that said
Magdanz received all of the consideration for said note
from said bank, and that such note was loaned to the said
‘defendant Magdanz without consideration and solely for
‘his accommodation, and upon his promise to take up and
pay the same, and that, as between these answering defend-
ants and the said defendant Magdanz, the latter is pri-
marily liable for said obligation and these answering. de-
fendants are liable only as sureties. The defendant Anna
Altwine pleaded coverture and was dismissed from the
action. Defendants prayed judgment that said Magdanz
was primarily liable on said note and that the Altwines
were secondarily liable.

Defendant Magdanz answered said petition, and denied
every allegation thereof not specifically admitted, and al-
leged that the cause of action upon said note did not accrue
within five years next before the commencement of this
action (August 17, 1934) ; that the purported extensions of
the time of payment of said note were not to be performed
within one year, were not in writing or subscribed by de-
fendant. Defendant, further answering, admits the exe-
cution of the note and the indorsement by him on the back
thereof, but alleges that said note was executed to the
‘Citizens State Bank in the name of defendant as an officer
of said bank in accordance with the custom of said bank to
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take notes secured by real estate mortgages in the name of
an officer of the bank as a matter of convenience; that de-
fendant was never the owner and holder of said note, and
that his indorsement thereof was entirely without con-
sideration and merely for the purpose of transferring the
title to said bank; that said mortgage was executed to de-
fendant solely as an officer of and for the benefit of said
bank. Defendant further alleges that the several payments
made and indorsed upon said note were made from the
proceeds of the income of said mortgaged real estate; ad-
mits the execution of the release of the mortgage on the
margin of the record, but alleges that said mortgage was of
no value on account of prior liens.

Plaintiff replied to the answer of defendant Magdanz,
putting in issue the allegations thereof and repeating, in
substance, the allegations of the petition.

Trial was had to a jury, which resulted in a verdict for
the plaintiff against the defendant Magdanz in the sum of
$6,057.75, and a special finding that the note in question
was an accommodation note. Judgment was thereupon
entered for plaintiff against defendant Magdanz and Emil
Altwine for $6,057.75, and that Emil Altwine was an ac-
commodation maker, and that Magdanz was primarily and
Altwine secondarily liable thereon. From an order over-
ruling the motion for a new trial, defendant Magdanz ap-
peals.

The question for determination is whether or not the
evidence is sufficient to support the verdict of the jury,
which arises on appellant’s first assignment of error that
the court erred in overruling the motion of defendant Mag-
danz for a directed verdict at the close of all the evidence.

It appears from the evidence without dispute that one
Tonner was vice-president and defendant Magdanz cashier
of the Citizens State Bank of Pierce from the time of its
organization in 1914 until it failed October 6, 1930, and
that they managed and controlled the affairs of the bank;
that in 1920 Altwine purchased from Magdanz and Tonner
a farm of 200 acres for the sum of $45,000 or $46,000, upon
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which land there were two mortgages, one for $10,000 to
the Federal Land Bank and one for $20,750 given by the
defendant Magdanz to one Chilvers, the remainder being
paid in cash by the liquidation of a mortgage on other land
held by Altwine. In the fall of 1921 Altwine came to the
conclusion that the encumbrances and expenses connected
with the carrying on of the farm were beyond his ability
and sought to arrange with Magdanz and the bank to take
a conveyance of the land in satisfaction of his indebtedness
to the bank represented by a note for $6,693.23 secured by
a third mortgage upon the land, and two smaller notes, the
entire indebtedness to the bank aggregating $7,714.84. As
a result of negotiations to that end, on February 28, 1922,
Altwine and his wife came to the bank at Pierce and there
met Magdanz and Tonner, and Altwine and wife testified
that it was thereupon agreed that the Altwines should exe-
cute a deed for the land in satisfaction of their indebted-
ness to the bank. The deed was executed to and delivered
to Magdanz and three notes representing his entire in-
debtedness to the bank were delivered to Altwine. At the
same time and as a part of the same transaction the
Altwines executed to Magdanz the note in suit for $9,000,
dated February 28, 1922, and due in three years, and a
mortgage to secure the same upon the land. It is claimed
by Altwine, and he so testifies, that this last note and mort-
gage were executed purely for the accommodation of Mag-
danz, who stated that he wanted to put the note in the bank
to take the place of the land and that Altwine would never
be called upon to pay it. The claim of Magdanz with refer-
ence to this transaction, and he so testifies, is that the note
in question was given in renewal of the three notes de-
livered to Altwine, and that the deed to the land and the
note in suit, together with the mortgage securing the same,
were taken in the name of Magdanz merely as an officer of
the bank and for convenience in accordance with a custom
of the bank in dealing with notes secured by real estate
mortgages. It further appears from the evidence that
Altwine remained upon the land for a period of about seven
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years as tenant of Magdanz under a writfen lease at a
rental payable part in cash and part in a share of the crop,
and that Altwine paid the rent in full, while he occupied
the premises, to Magdanz. After the giving of the note
and mortgage, Altwine transacted no business with the
Citizens State Bank except to maintain a small checking
account, but transferred his business to another bank in
Pierce. Altwine never paid any payments upon the note in
suit and never received any notice from the bank calling
for the payment of interest or principal on the note, and
considered that all his indebtedness to the bank had been
satisfied by the conveyance. March 1, 1922, Magdanz
credited upon the back of the note $1,285.16 which reduced
the note from $9,000 to $7,714.84, the exact amount of
principal and interest due the bank from Altwine on that
date, and from time to time thereafter, from March 21,
1923, until April 24, 1928, made payments upon the note
which were credited thereon by Magdanz in his own hand-
writing, which reduced the principal to $4,500. Magdanz
testifies that these payments were all made from rentals
received from Altwine. It appears, however, that the crops
delivered on account of rent were delivered to Magdanz at
his farm adjoining the Altwine place and the major portion
thereof fed to Magdanz’ stock. He testifies, however, that
he made a fair accounting to the bank of the crop receipts
and made more out of them than could have been secured
by sale upon the market. The day or day before the bank
failed, October 6, 1930, Magdanz inserted the words “with-
out recourse” over his indorsement on the note in -question,
which he says was done at the suggestion of the bank
examiner. After the bank closed and the receiver took
possession, Magdanz made no further payments upon the
note, the last indorsement being for interest to February
28, 1929, retained possession of the rents and profits of the
farm, and finally conveyed the same to one Friederich in
satisfaction of the note and mortgage which he (Magdanz)
had given upon the land, the principal of which was $20,-
750, and of which Friederich had become the owner. If
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the position now taken by Magdanz is correct—that the
note in question and the mortgage securing it and the title
to the land were taken in his name merely for convenience,
the real ownership being in the bank—then he convicts:
himself of converting the assets of the bank to his own use
and defrauding the bank and its creditors. The question
presented to the jury was whether the note in question was
given for the accommodation of Magdanz or in renewal of
Altwine’s debt to the bank. The evidence is in direct con-
flict and in our opinion was sufficient to support a finding
either way. The jury found against the appellant.

The transcript of the evidence as contained in the bill of
exceptions has been read with great care and we have no
hesitation in announcing our conclusion that the questions:
involved entitled the plaintiff and appellee to the judgment
of a jury under our system of judicature and that the ver-
dict of the jury is sustained by sufficient evidence and ought:
not to be disturbed.

It is contended, however, by appellant that the action is
barred by statute of limitations because not brought within
five years from date of last payment upon the note, Febru-
ary 28, 1929, suit having been commenced August 17, 1934.
The indorsement in question was in the handwriting of
Magdanz and in these words: “Int. paid to Feb. 28, 1929;
note extended to Feb. 28, 1931.” Similar extensions in
Magdanz’ handwriting were made to February 28, 1927,
and to February 28, 1929. The claim of appellant is that
these extensions, not being signed by Magdanz, and not to
be performed within one year, are void under the statute of
frauds.

It was held in Farmers Life Ins. Co. v. Wolters, 10 S. W.
(2d) (Tex. Com. App.) 698, that “Payee’s indorsement on
back of note extending time of payment, together with sig-
nature on face of instrument, constituted signed agreement
for extension of maturity date so as to take case out of
statute of frauds.” Without deciding this point, we are of
opinion that Magdanz is estopped as against the bank and
its assignee to plead either the statute of frauds or limita-
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tions. Magdanz was cashier and active manager of the
bank. He had charge of the note as such officer and it was
his duty to enforce payment when due, or report the situ-
ation to the board of directors for instructions. Instead of
performing his duty, he made the indorsements and thereby
concealed the fact that the note was due. He should not
now be permitted to take advantage of his own wrong.

In Harrisburg Bank v. Forster, 8 Watts (Pa.) 12, it was
held that a cashier of a bank was estopped to plead the
statute of limitations in an action upon notes signed by
him, unless it already appeared that he had performed all
his duties in relation to the note in exhibiting the same as
due and unpaid to the board of directors. So in Livermore
Falls Trust & Banking Co. v. Riley, 108 Me. 17, 78 Atl. 980,
the court held that a director was likewise estopped from
setting up the statute of limitations in an action upon a note
signed by him on account of his position as a trustee
whose duty it was to collect the note at maturity. Further
citation of authorities is unnecessary as the proposition of
estoppel seems self-evident. Plaintiff pleaded that defend-
ant Magdanz was estopped by the indorsements on the note
to plead the statutes.

Appellant urges that the court erred in submitting the
question whether the note was an accommodation note, as-
serting that the note in suit was executed for a consider-
ation; but the theory of plaintiff is that Altwine executed
the deed in payment of his debt to the bank, and the evi-
dence tends to support that claim. If Altwine satisfied his
debt by the conveyance, then there was no consideration
moving to him for the note in suit. The question was
properly submitted and the jury accepted plaintiff’s theory.

Error is assigned because by instruction 10 the jury
were told to find for plaintiff if they found from the evi-
dence that Magdanz was the owner of the note and indorsed
it to the bank for a consideration, for the reason that there
was no evidence that Magdanz received any consideration
from the bank. It is probable that this instruction placed
upon plaintiff too great a burden, but of this appellant can-
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not complain. If the note was signed for the accommoda-
tion of Magdanz, what he did with it was of no importance
to Altwine as between him and Magdanz, although Altwine
would be liable as surety to the bank which had surrendered
his other notes. The evidence seems to establish the posi-
tion as follows: Altwine deeded his equity in the land for
his notes at the bank. The deed was taken in the name of
Magdanz, and, to replace the notes and keep the real estate
out of the bank, a new note was given by Altwine to Mag-
danz and indorsed by him to the bank. By this means
Magdanz got title to the land and retained it, together with
the rents and profits. True, he made payments on the note,
but these payments were just as consistent with his lia-
bility as the accommodated payee as with any liability of
Altwine. What was Altwine’s position? He gave up title
and possession of the land for the notes. Had he not made
the deed he could have kept possession until foreclosed,
perhaps one to three years; but, having deeded, he paid
full rent. If now required to pay his notes, without re-
course upon Magdanz, he will have gained nothing by the
transaction but will have lost the value of the possession of
the land for several years. What is Magdanz’ position?
He got title and possession of the land enabling him to
reduce the note upon which he was indorser to $4,500;
also the rents and profits from the land from February,
1929, to the date of his conveyance to Friederich, in Sep-
tember, 1931, whereby he got rid of an indebtedness of over
$20,750. The only loser by the transaction is the bank or
its assignee, unless recovery may be had against Magdanz.

A number of other errors are alleged and we have ex-
amined them but find no ground for reversal established.

The judgment of the district court is correct and is
affirmed.

AFFIRMED.
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STATE, EX REL. THOMAS J. O’CONNOR, APPELLANT, V. ANTON
J. TusA, ELECTION COMMISSIONER, APPELLEE.

FILED MARCH 2, 1936. No. 29808.

.’1. Statutes: CONSTITUTIONALITY. Sections 26-2001 to 26-2027,
. Comp. St. Supp. 1935, known as the county manager act, violate
that part of section 14, art. III of the state Constitution, which
provides: “No bill shall contain more than one subject, and the
same shall be clearly expressed in the title.”

-2, Officers: COUNTY MANAGER. The county manager to be ap-
pointed by the county board, under the provisions of section
26-2007, Comp. St. Supp. 1935, is a public officer within the pur-
view of section 4, art. IX of the Constitution, which provides:
“The legislature shall provide by law for the election of such
county and township officers as may be necessary.” :

3. Counties and County Officers: REGISTER oF DEEDS. Sections 26-
2001 to 26-2027, Comp. St. Supp. 1935, known as the county
manager act, do not expressly or by implication abolish the office
of register of deeds upon the adoption of the act by the electors
of a county.

4, Statutes: CONSTITUTIONALITY. The provisions of section 26-

' 2007, Comp. St. Supp. 1935, placing the appointment of officers
of the county in the hands of the county manager, violate section
4, art. IX of the Constitution.

“Where valid and invalid parts of a legis-

lative act are so intermingled that they cannot be separated in

such a manner as to leave an enforceable statute expressing the
legislative will, no part of the enactment can be enforced.”

State v. Junkin, 85 Neb. 1, 122 N. W. 473.

. APPEAL from the district court for Douglas county:
WILLIAM G. HASTINGS, JUDGE. Writ allowed.

O’ Sullivan & Southard, John P. Breen and W. C. Dorsey,
“for appellant.

- James T. English and L. J. Te Poel, contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

CARTER, J.
This is a suit to obtain the issuance of a writ of man-
damus to compel Anton J. Tusa, election commissioner of
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Douglas county, to accept relator’s filing for the office of
register of deeds of Douglas county. From an order deny-
ing the writ, relator appeals to this court.

The record discloses that on November 6, 1935, Thomas
J. O’Connor, the relator herein, presented his application
as a candidate for register of deeds of Douglas county to
Anton J. Tusa, election commissioner of Douglas county,
for the purpose of having his name placed on the ballot at
the primary election to be held April 14, 1936. His filing
was refused for the reason that the voters of Douglas
county had, on November 6, 1934, adopted the county man-
ager form of government provided for in sections 26-2001
to 26-2027, inclusive, Comp. St. Supp. 1935, and that, by
reason thereof, there was not to be a register of deeds
nominated at the primary election to be held on April 14,
1936. '

In his petition for a writ of mandamus, relator contends
that sections 26-2001 to 26-2027, Comp. St. Supp. 1935, are
unconstitutional, void, and of no force and effect.

Prior to 1933, the statute provided for the election of a
register of deeds in 1918, and every four years thereafter.
Comp. St. 1929, sec. 32-209. In 1933, however, the statute
was amended to provide for the election of a register of
deeds in counties having a population of 150,000 or more
in the year 1936, and every four years thereafter. Comp.
St. Supp. 1933, sec. 32-209.

Relator contends that his right and authority to file for
the office of register of deeds arises under and by virtue of
the statute last cited, it having been adopted by the legis-
lature and approved by the governor subsequent to the
passage of the county manager act, and also subsequent to
the adoption of the county manager act by the voters of
Douglas county. Respondent contends that the county man-
ager act, and the vote of the people of Douglas county in
adopting it, suspended the election of a register of deeds in
Douglas county in 1936, and until such time as the county
managerial form of government shall have been legally
abandoned, as provided by the act.
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We conclude at the outset that the county manager act is
cumulative in character and optional on the part of the
voters of each county in the state. In other words, it pur-
ports to organize a new optional form of county govern-
ment without in any way destroying or interfering with
the former. Those counties which do not adopt the county
manager form of government will continue to operate under
the old law, as will those that may subsequently abandon
the county manager plan. Certainly it cannot be said that,
because the legislature saw fit to amend the old law at a
date subsequent to the passage of the county manager act,
it thereby repealed the county manager act. This is true
even though Douglas county happens to be the only county
falling within the class of cities specified in section 32-209,
Comp. St. Supp. 1933, the amendatory act. It was clearly
the intention of the legislature to provide two separate and
distinet forms of county government, one of which was
optional. Under this situation, the amendment of the act
formulating one form could have no effect upon the opera-
tion of the other.

Relator contends that the act is broader than its title and
is therefore void under the provision of section 14, art. III
of the Constitution of Nebraska, which provides in part:
“No bill shall contain more than one subject, and the same
shall be clearly expressed in the title.” The title to the act
in question is as follows: “An act relating to county govern-
ment and officers ; to provide for the adoption of the mana-
gerial form of county government; and to provide penalties
for the violation thereof.” Laws 1933, ch. 35. It will be
noted that this title provides for the adoption of the mana-
gerial form of county government without reference to any
form or plan of county government that might be contained
within the act itself. (Italics ours.) Without overstress-
ing the meaning of the title unduly, one might well assume
in reading it that the plan itself was not in the act and that
the act provided for a form of managerial government to
be derived from some other source. Respondent contends
that the title is sufficient, and cites the case of State v. Ure,.
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91 Neb. 31, 135 N. W. 224, to sustain his contention. The
title to the act involved in that case was as follows: “An
act for the government of all cities having, according to the
last preceding state or national census, five thousand or
more population, and to enable such cities to adopt the
provisions of this act called the ‘Commission Plan of City
Government.”” Laws 1911, ch. 24. We held in that case
that the act was not broader than its title and we believe
that the holding was correct. But, in that case the title to
the act says, “and to enable such cities to adopt the provi-
sions of this act called the ‘Commission Plan of City Gov-
ernment.’ ” (Italics ours.) The reader of this title knows
that the commission plan of city government mentioned is
the plan contained in the act itself and this apprisal is such
as to bring it within the requirements of the constitutional
provision. This case does not, however, overcome the ob-
jection made to the title in the case at bar. The reader of
the title is not apprised of the contents of the act sufficient-
ly. The act contains more than the title infers and there-
fore falls within the constitutional prohibition contained in
section 14, art. III of the Constitution.

Respondent also contends that certain existing offices of
the county are abolished by the act and the duties to be
performed in such offices are placed in the hands of the
county manager. If the offices provided by previous stat-
utes are not abolished by the act of the people of Douglas
county in adopting the provisions of the county manager
law under consideration in this case, then the further ques-
tion arises as to whether such officers may be appointed by
a county manager or selected in any way other than by
election by the electors of Douglas county.

The title to the act, which we have hereinbefore quoted,
makes no reference to an intent on the part of the legisla-
ture to abolish certain offices. We are not saying that such
a statement in the title is necessary under the provisions of
section 14, art. IIT of the Constitution, but it is a matter to
be considered in determining the meaning of the statute
under consideration. Neither is there an express statement
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in the act abolishing any offices upon the adoption of the
act by the electors of the county.

With reference to the exercise of governmental powers
under the county manager act, and the methods to be fol-
lowed in placing it in operation, the following sections of
the law are pertinent:

“The powers of a county which adopts the county man-
ager form of government, as a body politic and corporate,
shall be vested in a board of county commissioners or
county supervisors, which shall consist of five persons,
who shall receive the sum of five dollars ($5.00) per day
while said commissioners or supervisors are in session, and
shall be exercised in the manner set forth in this aect.”
Comp. St. Supp. 1935, sec. 26-2003.

“(a) The board of county commissioners or supervisors,
hereinafter called the ‘county board,” shall be the policy-
determining body of the county, and except as otherwise
provided by law, shall be vested with all the powers of the
county, as provided by law, including power to levy taxes
and to appropriate funds. * * * (d) The county board shall
have power to put all officers of the county on a salary basis,
and to require all fees to be accounted for and paid into the
county treasury. (e) Whenever in any county, adopting
this act, it is not clear what officer provided for thereby or
under the authority thereof should exercise any power or
perform any duty conferred upon or required of the county,
or any officer thereof, by general law, then any such power
shall be exercised or duty performed by that officer of the
county designated by ordinance or resolution of the county
board.” Comp. St. Supp. 1935, sec. 26-2005.

“(a) The county board shall appoint a county manager
and fix his compensation. He shall be the administrative
head of the county government, and shall devote his full
time to this work. He shall be appointed with regard to
merit only, and he need not be a resident of the county at
the time of his appointment. No members of the county
board shall, during the time for which elected, be chosen
manager, nor shall the managerial powers be given to a
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person who at the same time is filling an elective office.
(b) The manager shall not be appointed for a definite
tenure, but shall be removable at the pleasure of the county
board.” Comp. St. Supp. 1935, sec. 26-2007.

“The manager shall be responsible to the county board
for the proper administration of all the affairs of the coun-
ty which the board has authority to control. To that end
he shall appoint all officers and employees in the adminis-
trative service of the county, except as otherwise provided
in this act, and except as he may authorize the head of a
department or office responsible to him to appoint sub-
ordinates in such department or office.” Comp. St. Supp.
1935, sec. 26-2008.

“(a) As the administrative head of the county govern-
ment for the county board, the manager shall supervise the
collection of all revenues, guard adequately all expenditures,
secure proper accounting for all funds, look after the physi-
cal property of the county, exercise general supervision
over all county institutions and agencies, and, with the ap-
proval of the county board, coordinate the various activities
of the county and unify the management of its affairs.
(b) He shall execute and enforce all resolutions and orders
of the county board, and see that all laws of the state re-
quired to be enforced through the county board or other
county officers subject to its control are faithfully exe-
cuted.” Comp. St. Supp. 1935, see. 26-2012.

“(a) The county manager shall be responsible to the
county board for the administration of the following ac-
tivities: (1) The assessment of property for taxation and
the preparation of the tax roll; (2) the collection of taxes,
license fees, and other revenues of the county and its sub-
divisions; (3) the custody and accounting of all public
funds belonging to or handled by the county; (4) the pur-
chase of all supplies for the county except those specifically
excepted in this act; (5) the care of all county buildings;
(6) the care and custody of all the personal property of the
county; (7) the recording of deeds, mortgages and other
instruments, and the entry and preservation of such other
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public records as the law requires; (8) the construction
and maintenance of county highways and bridges; (9) the
employment of prisoners of the county or of any of the
governmental subdivisions in the county jail; all other
powers, duties and responsibilities of the county sheriff
shall remain with and be vested in the elected county sheriff
as by law provided; (10) the care of the poor, the operation
of county charitable and correctional institutions, and the
other welfare activities; (11) public health work and the
operation of the county hospitals; (12) any or all matters
of property and business in connection with the adminis-
tration of schools and other governmental units within the
county which shall be delegated to him by these units with
the approval of the county board; (13) such other activities
of the county as are not specifically assigned to some other
officer or agency by this act or by the laws of the state sub-
sequently enacted. (b) These activities shall be distrib-
uted among the departments hereinafter described. There
shall be a department of finance, a department of public
works, and a department of public welfare; and the county
board may, upon recommendation of the county manager,
establish additional departments. Any activity which is
unassigned by this act shall be assigned by the county board
to an appropriate department, and any activity so assigned
may, upon the recommendation of the county manager, be
transferred by the board to another department. (¢) The
manager shall appoint a director for each department pro-
vided for or authorized by this section, and he may, with
the consent of the county board, act as the director of one
department himself or appoint one director for two or more
departments. The subordinate officers and employees of
each department shall be appointed or employed by the
manager, unless he chooses to delegate this power in par-
ticular instances 'to a subordinate officer. The powers,
duties and responsibilities of the clerk of the district court
shall remain with and be vested in the elected clerk of the
district court as by law provided.” Comp. St. Supp. 1935,
sec. 26-2013.
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It will be observed that subdivision (7) of section 26-2013
contains the provision providing that the county manager
should take over duties pertaining to the office of register
of deeds. After the amendment of this section by the legis-
lature in 19385, in which certain former county offices were
excluded from the provisions of the county manager act,
the register of deeds was still one of the offices falling under
the provisions of the act. Laws 1935, ch. 51. While the
provisions of subdivision (7) of section 26-2013 may have
transferred the duties of the office of register of deeds to
the county manager, yet it fell far short of abolishing the
office of register of deeds. Such provision is as follows:
“The county manager shall be responsible to the county
board for the administration of the following activities:
* # * (7) the recording of deeds, mortgages and other in-
struments, and the entry and preservation of such other
public records as the law requires.”

So far as the statute under consideration is concerned,
the office of register of deeds remains in existence after
the adoption of the county manager act, unless it can be
said to be abolished by implication.

An office has been defined as follows: “An office is a pub-
lic station or employment, conferred by the appointment
of government; and embraces the ideas of tenure, duration,
emolument, and duties.” United States v. Hartwell, 6 Wall.
(U. S.) 385, 18 L. Ed. 830.

“The words ‘office’ and ‘officer’ are terms of vague and
variable import, the meaning of which necessarily varies
with the connection in which they are used, and, to deter-
mine it correctly in a particular instance, regard must be
had to the intention of the statute and the subject-matter
in reference to which the terms are used.” State v. Ktichli,
53 Minn. 147, 54 N. W. 1069.

It may be said that the almost universal rule is that, in
order to indicate office, the duties must partake in some
degree of the sovereign powers of the state. The rule is
laid down in 22 R. C. L. 874, sec. 4, as follows: “One of the
most important criteria of a public office is that the incum-
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bent is vested with some of the functions pertinent to
sovereignty, for it has been frequently decided that in order
to be an office the position must be one to which a portion
of the sovereignty of the state, either legislative, executive,
or judicial, attaches for the time being.” In this connec-
tion the supreme court of Ohio said: “The outstanding
characteristic common to all definitions of an officer is the
possession by him of some sovereign power.” Industrial
Commission v. Rogers, 122 Ohio St. 134, 171 N. E. 35. To
like effect is the holding of this court in Home Savings &
Loan Ass'n v. Carrico, 123 Neb. 25, 241 N. W. 763, wherein
we said: “A public officer is an incumbent of a public office,
which is the right, duty and authority conferred by law, by
which for a given period, an individual is invested with
some portion of the sovereign functions of government for
the benefit of the public.”

The Constitution of Nebraska provides: “The legislature
shall provide by law for the election of such county and
township officers as may be necessary.” Const. art. IX,
sec. 4.

There can be no question that, prior to the adoption of
the county manager act, the register of deeds of Douglas
county was an officer of the county. It is clear that pro-
vision was not made for the abolition of that office in the
county manager act. Can its abolition be implied? We
think not. One of the duties of the county manager under
this act is to appoint all officers, agents and employees.
(Italics ours.) In view of the use of the words “agents”
and “employees,” it clearly was the intent of the legislature,
as determined from the act itself, that the word “officer”
‘as used in the act before us should have the same meaning
that it had in preexisting statutes and in the Constitution.
This being true, the county manager act provides for the
appointment of officers by the county manager contrary to
section 4, art. IX of the Constitution.

The question immediately arises as to whether the county
manager, under the act as drawn, is a public officer. In the
first place, he is to appoint all officers, agents and employees.
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The appointment of officers clearly is not within the powers
of a strictly administrative head when we consider the con-
stitutional inhibition hereinbefore discussed. The act pro-
vides that he, himself, may hold one or more of the desig-
nated offices. As the act is drawn he must be an officer to
hold such a position. This necessarily would constitute him
an officer within the purview of the Constitution. It might
be said that the county manager might not attempt to hold
the dual position of county manager and county officer.
This cannot change the rule. It is not what is or may be
done, but rather what can be done under a legislative act
that determines its constitutionality. We are constrained
to hold that, under the legislative enactment before us, the
county manager is an officer of the county within the pur-
view of section 4, art. IX of the Constitution.

Other points are made in the briefs questioning the con-
stitutionality of this act which we will not discuss in view
of the conclusions already reached. The contention is made
that, even if the county manager act did not abolish the
established county offices upon its adoption by the electors
of Douglas county, the act as a whole would not be void and
that the law could successfully be carried out with the
elective county officers in office. It is clearly not the prov-
ince of this court to substitute its judgment for that of the
legislature or the electors of Douglas county on questions
of political policy. However, it appears to us that, if the
office of register of deeds was not abolished by the county
manager act, as well as other offices mentioned therein, and
that the Constitution prohibits the appointment of a county
manager for the reason that he is constituted a public officer
by the act, the purpose of the legislature in enacting the
statute has been defeated. This court has held: ‘“Where
valid and invalid parts of a legislative act are so inter-
mingled that they cannot be separated in such a manner as
to leave an enforceable statute expressing the legislative
will, no part of the enactment can be enforced.” State v.
Junkin, 85 Neb. 1, 122 N. W. 473. This rule clearly applies
to the case at bar. In addition thereto, the act being
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broader than its title, its subject is not clearly expressed in
the title and the whole act must fail. We therefore hold
that sections 26-2001 -to 26-2027, Comp. St. Supp. 1935, are
unconstitutional and void in the respects hereinbefore noted
in this opinion.

The trial court was in error in denying the writ of man-
damus as prayed. The writ ought to be and is hereby al-
lowed.

WRIT ALLOWED.

Goss, C. J., dissenting.

Without going much into details, I respectfully dissent
from the opinion of the majority. I am authorized to say
that Judge Paine joins in this dissent.

We do not think the title of the county manager act vio-
lates that part of section 14, art. III of the Constitution,
providing that the subject of the act ‘“shall be clearly ex-
pressed in the title.”” On this precise point this court, in an
opinion written by Judge Letton, said: “The provisions of
section 11 (now section 14), art. III of the Constitution,
* * * are intended to prevent surreptitious legislation. The
court will not be warranted in holding that an act of the
legislature is void because more appropriate or a better ar-
rangement of the language in the title might have been
adopted, if the general purpose of the act is expressed and
the matter contained in the body of the act is germane
thereto.” State v. Ure, 91 Neb. 31, 135 N. W. 224.

The title of the act under consideration is “An act relat-
ing to county government and officers; to provide for the
adoption of the managerial form of county government;
and to provide penalties for the violation thereof.” Laws
1933, ch. 35. The body of the act answers every test that
makes it “germane.” If it actually provides for the adop-
tion of a new form of county government, that answers the
call of the title and the title plainly gave notice of whatever
was ‘“germane’ in the act. .

We do not claim that the act abolished the office of regis-
ter of deeds, but that it suspended the election by the
people of the “officer” who held that position, and, during
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the period until the election of such officer should be re-
stored by vote of the people, put that office, with all of the
statutes affecting it, to be operated under an elective board
of county commissioners, acting through their appointed
county manager. We say, therefore, the county manager
will not be a public officer. He is merely an agent of the
county board with broad powers, whose agency, however,
is terminable at the will of the board.

SAM SPAHR, APPELLEE, V. JOE J. GODFREY ET AL.: JOHN
BRADY, APPELLANT.

FILED MARCH 6, 1936. No. 29573.

1. Public Lands: CONTRACT OF PURCHASE: CANCELATION. Holder
of contract for purchase of state school lands may lose all rights
under such contract if he permits interest payments to become
delinquent for more than one year, and, after due notice and
declaration of forfeiture, fails to redeem within the time pro-
vided by section 72-219, Comp. St. 1929, or to comply with the
prov1510ns of section 72-241, Comp. St. Supp. 1935.

Notice. Legislature may change the man-

ner of servmg notice of cancelation of school land contract for

nonpayment of interest after contract has been executed, if
such change does not affect the substantial rights of the con-
tract holder.

APPEAL from the district court for Buffalo county:
BrRUNO O. HOSTETLER, JUDGE. A ffirmed.

Fred A. Nye, for appellant.
O. A. Drake, contra.

Heard before Goss, C. J., Rose, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

Goop, J.

This is an action in ejectment, to recover possession of
the south half of section 16, township 8, north, range 14,
west, in Buffalo county, and for its rental value for the time
possession was wrongfully withheld from plaintiff. De-
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fendant Brady in his answer denied plaintiff’s title and
asserted title in himself. Defendants Godfrey disclaimed
any interest in the land other than as tenants of Brady.
Trial of the issues was had to the court without a jury, and
resulted in a judgment for plaintiff for possession of the
land and for $400 as rental value during the time it was
withheld from plaintiff. Defendant Brady has appealed.

The land in question is a part of the state school lands.
Plaintiff bases his right to possession on a lease issued to
him, March 1, 1934, by the commissioner of public lands
and buildings, pursuant to an order of the board of educa-
tional lands and funds. Brady asserts title by virtue of
three land purchase contracts from the state of Nebraska.
Two of the contracts are dated in 1890 and cover the south
half of the southwest quarter of said section 16. These
contracts were originally issued to defendant Brady. In
1903 he assigned these contracts to Helen Brady, and in
1928 she assigned them to his brother, Edward Brady, of
Seattle, Washington. The third contract was dated in 1905
and was originally issued to Helen Brady, and covered the
southeast quarter and the north half of the southwest
quarter of said section 16. In 1928 she assigned the con-
tract to Edward Brady.

‘It appears that at the time each of these contracts was
executed one-tenth of the purchase price was paid, and no
part of the principal of the purchase price, other than such
payment, has ever been paid. The maturity date of these
contracts was from time to time extended, the last exten-
sion being in 1930 for a period of five years. It appears
that the interest upon the deferred payments on the first
two contracts was paid to the 1st of January, 1930, and the
interest on the third contract was paid to the 1st of Janu-
ary, 1931.

By the provisions of section 72-219, Comp. St. 1929, if a
purchaser of educational lands be in default for one year
of the annual interest due the state, the commissioner of
public lands and buildings shall cause notice to be given to
such delinquent purchaser, and if such delinquency is not
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paid within 90 days from the date of the service of such
notice his sale contract will be declared forfeited by the
board of educational lands and funds. KEach of the con-
tracts was subject to forfeiture after the 1st day of Janu-
ary, 1932,

In July, 1933, these several contracts were declared for-
feited by the board of educational lands and funds because
of default in the payment of principal and interest. In
February, 1934, the lands were advertised for lease at pub-
lic auction, pursuant to the provisions of section 72-219,
Comp. St. 1929, at which plaintiff was the highest bidder
and became entitled to a lease from the board of educational
lands and funds. Pursuant to his bid, the lease was duly
executed to him on the 1st of March, 1934.

In 1933 the legislature passed an act for the extension
- of time on delinquent school land leases, which act pro-
vided: “That past-due or delinquent payments on school
land leases or sale contracts may be extended: Provided,,
the contract owner signs a note in amount of rental or
interest delinquent on July 1, 1933, secured by assignment
of lease or sale contract by contract owner to the school
fund of the state of Nebraska, * * * which contract and as-
signment shall be deposited with the commissioner of pub-
lic lands and buildings, with payment of rentals or interest
on said contract for the last six months of 1933: Provided,
said payment shall be made before it becomes delinquent.
Said note shall mature on or before December 31, 1934, and
draw interest at the rate of five per cent. payable annually.
If said note and interest shall be paid on or before maturity,
the assignment shall be null and void. In case of default
in payment of the note or interest thereon at maturity, the
assignment shall vest in the state of Nebraska, without
further action or notice.” Comp. St. Supp. 1935, sec. 72-
241,

Defendant Brady asserts that he complied with this pro-
vision by executing, or having his brother Edward execute,
a note and assignment of the contracts, and tendered pay-
ment of interest for the last half of 1933, which matured
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on the 1st day of July, 1933. However, the record discloses
that this payment was not made or tendered to the treasurer
of Buffalo county until the 5th day of July, 1933. Clearly,
defendant Brady did not comply with the provision of the
statute to entitle him to the benefit of this legislative act.
He was also entitled, under the law, to redeem at any time
prior to the advertising of the lands for lease at public
auction, by paying the delinquencies, fees and costs, as pro-
vided in section 72-219, Comp. St. 1929. This he failed to
do.

Defendant Brady also contends that service of notice of
cancelation of the contract by the commissioner of public
lands and buildings was insufficient in that it did not com-
ply with the statute in force at the time the first two con-
tracts were entered into. The statute then in force pro-
vided: “In case the owner of such contract of sale * * * be
a nonresident of this state, or his address be unknown, the
‘notice herein contemplated shall be published three weeks
in some newspaper published or in general circulation in
the county where the land is situated” (Laws 1885, ch. 85,
sec. 16), and that the notice given to Edward Brady was
not given by publication, but was given to him by registered
mail.

The present statute (Comp. St. 1929, sec. 72-219) pro-
vides: “The service of the notice herein contemplated to be
made by registered letter. In case the post office address
of the owner of such contract of sale or lease be unknown
the notice herein contemplated shall be published three
weeks in some newspaper published, or of general circula-
tion, in the county where the land is situated.” By the
terms of the statute, it is made applicable to contracts of
sale previously issued, as well as to those made thereafter.
We are unable to perceive where defendant Brady or his
brother Edward was in any wise prejudiced by failure to
publish the notice for three weeks in a newspaper. The
record discloses that Edward had actual notice by regis-
tered mail. We think that it was within the power of the
legislature to change the manner of the giving of the notice.
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The change effected by the statute was in no manner detri-
mental or injurious to the holder of the contract.

It seems clear from the record that the forfeiture de-
clared by the board of educational lands and funds had be-
come complete; that neither defendant John Brady nor his
brother, Edward Brady, who held title by assignment of
the contracts, has any title to the lands, and it also appears
that the lease to plaintiff was valid and entitled him to pos-
session of the land. No complaint is made as to the money °
Jjudgment in the event plaintiff was entitled to the posses-
sion of the land.

It appears beyond question that the judgment rendered
was in all respects in conformity with the law, and it is,
therefore,

AFFIRMED.

. H. COULTHARD, APPELLEE, V. BOARD OF ADJUSTMENT OF
CITY OF NELIGH ET AL., APPELLANTS.

FILED MARCH 6, 1936. No. 29472,

1. Trial. Evidence tending to establish the fact in controversy
must be received if competent.

2. Municipal Corporations: ZONING ORDINANCES. A city council,
under a zoning ordinance, cannot restrict the use of property in
an unreasonable or arbitrary manner.

APPEAL from the district court for Antelope county:
CHARLES H. STEWART, JUDGE. Affirmed.

Jackson & Rice, for appellants.
Ralph M. Kryger and Webb Rice, contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, Day,
PAINE and CARTER, JJ.

Day, J.

The plaintiff commenced this proceeding by filing a peti-
tion in the district court under section 19-909, Comp. St.
1929, to reverse a decision of the board of adjustment of
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Neligh, Nebraska, in denying him a permit to erect a filling
station in a section of the city denominated residence dis-
trict under the zoning ordinance. Upon a hearing, the dis-
trict court reversed the decision of the board of adjustment.
The city of Neligh appeals from this judgment.

The petition alleges that the action of the city council,
sitting as a board of adjustment, in refusing to grant him
a permit to erect a gasoline filling station on his property
" was illegal because: (1) TUnder the ordinance his proper-
ty is classified in the residential district adjacent to a busi-
ness district in which the city council shall authorize such
structures as are in accord with the normal and continuous
expansion of business into the residential district, and (2)
the action of the council was discriminatory for that they
issued a permit to another to build a gasoline filling station
upon similarly located property.

The validity of the zoning ordinance adopted by the city
of Neligh is not questioned. The application for a permit
to construct a gasoline filling station was filed thereunder.
The zoning ordinance of Neligh in so far as applicable pro-
vides: “No business building shall be erected in the resi-
dence district for store or other business purposes. * * *
However, in those portions of the residential district ad-
jacent to other districts herein provided for, the city council
shall authorize such structure and uses as are in accord
with the normal and continuous expansion of business
structures into the adjacent residence district.”

An application under this provision of the ordinance
presents a question of fact to the city council for its con-
sideration, and upon its determination the permit is granted
. or refused. The plaintiff’s premises upon which he wishes
to erect a gasoline filling station are, under the zoning or-
dinance, located in the residential district adjacent to the
business zone. Whether, under the ordinance, the normal
and continuous expansion was such as to require the council
to grant a permit was a material fact in the case.

The city of Neligh complains that the trial court errone-
ously excluded evidence upon this question. The testimony
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excluded was that of the mayor. The offer to prove was
composed of conclusions and opinions. It was not a ques-
tion for expert testimony. It was properly excluded for
this reason. The appellants offered to prove that other
sites were available for gasoline filling stations. This was
not relevant to the question of the normal and continuous
expansion of business into the residential district. It does
not come within the rule that evidence tending to establish
the fact in controversy must be received if competent.
Chamberlain v. Chamberlain Banking House, 4 Neb. (Un-
of.) 278, 93 N. W. 1021 ; Home Fire Ins. Co. v. Kuhlman, 58
Neb. 488, 78 N. W. 936; Taylor v. Northern States Power
Co., 192 Minn. 415, 256 N. W. 674.

The other allegation of plaintiff’s petition that the action
of the council in the refusal of a permit was discriminatory
now engages our attention. The plaintiff cites and relies
upon State v. Mayor, 120 Neb. 413, 233 N. W. 4. There was
no zoning ordinance involved in that case. The city of
North Platte had an ordinance prescribing the manner and
method of storing petroleum. The applicant there had com-
plied with the ordinance in every particular. It was there
held that the plaintiff having brought himself within the
rules of the ordinance was entitled to a permit. Kenney v.
Villege of Dorchester, 101 Neb. 425, 163 N. W. 762, and
City of Pierce v. Schramm, 116 Neb. 263, 216 N. W. 809,
were cases where the plaintiff wanted to build curb gasoline
pumps, as many others had done. There was no zoning
ordinance involved. It was held in those cases that question
was for the city council, but that such body could not act
arbitrarily and deny to one citizen privileges which it
grants to another under like conditions. In the instant
case, the city council granted a permit to erect a filling
station on a lot across the street. The trial court found
that the city council, sitting as a board of adjustment, had
discriminated against the plaintiff herein. The evidence
does not disclose that the situation was materially different
as to the two locations. They were both zoned as residential
district adjacent to the business district. The other side
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of the street was business district. They were divided by
an intersecting street. The state highway, which made
both locations desirable for filling stations, passed both
properties. A city council, under a zoning ordinance, can-
not restrict the use of property in an unreasonable or ar-
bitrary manner. Pettis v. Alpha Alpha Chapter of Phi Beta
Pi, 115 Neb. 525, 213 N. W. 835; State v. Edgecomb, 108
Neb. 859, 189 N. W. 617; City of Lincoln v. Foss, 119 Neb:.
666, 230 N. W. 592. The refusal of the city council in the
instant case to issue the plaintiff a permit to erect a filling
station under the application and the facts was unreason-
able and arbitrary.

The evidence supports the finding, and the judgment of
the trial court is

AFFIRMED.

GEORGE LIDMILA, ADMINISTRATOR, APPELLEE, V. HELEN
WENDT, APPELLANT.

FILED MARCH 6, 1936. No. 29560.

Appeal. The evidence examined and held to raise an issue of fact
properly submitted to the jury.

APPEAL from the district court for Wayne county:
CHARLES H. STEWART, JUDGE. Affirmed.

A. R. Oleson, for appellant.
L. W. Ellis and H. E. Siman, contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

Day, J.

This replevin action was brought by the plaintiff as ad-
ministrator of the estate of Charles Wendt, deceased, to
secure possession of certain personal property. The issues
are the ownership and right of possession of certain person-
al property. The verdict of the jury was in favor of plain-
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tiff as to ownership and right of possession of the personal
property, and assessed plaintiff’s damages at one cent. The
defendant appeals from the judgment entered on the ver-
diet.

The only question presented by the record in this case is
the sufficiency of the evidence to support the verdict. There
is only one issue of fact and that is the ownership of the
property at the time the action was commenced. It is
stipulated that in 1932 the defendant and her husband
moved on a farm owned by Charles Wendt, deceased. At
that time, it is also stipulated, the personal property in
question was owned by Charles Wendt. It appears that
Helen Wendt and her husband, Henry Wendt, moved on the
farm with Charles Wendt. Charles Wendt was the uncle of
Henry Wendt. Charles Wendt continued to live on the farm
with defendant, and there is testimony that he had the
possession of his personal property until his death, March
1, 1933. This action was commenced August 6, 1934. The
defendant asserted that the personal property belonged to
her, and that she exercised exclusive dominion and posses-
sion of it for some time before the death of Charles Wendt.
There was testimony that Charles Wendt, deceased, gave it
to her. All this evidence raised an issue of fact, which was
properly submitted to the jury. An examination of the in-
structions does not reveal that there was any prejudicial
error which requires a reversal of the judgment.

AFFIRMED.

PERSONAL FINANCE COMPANY OF LINCOLN, APPELLANT, V.
JOSEPH J. HYNES, APPELLEE.

FI1LED MARCH 6, 1936, No. 29747.

1. Contracts: RESTRICTION OF EMPLOYMENT. A contract restricting
employment in a competitive business for one year within the
city, or the environs or trade territory, imposes reasonable con-
ditions and is valid and enforceable.

In such a case a court of equity has juris-

g
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diction to protect the plaintiff’s rights, notwithstanding the fact
that the contract provides for liquidated damages.

ALTERATION: PAROL AGREEMENT. “While executory
and before a breach, the terms of a written contract may be
changed by a subsequent parol agreement; and such subsequent
agreement requires no new consideration.” Bowman v. Wright,
65 Neb. 661, 91 N, W. 580.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BRoADY, JUDGE. Affirmed.

Woods, Woods & Aitken, for appellant.
Max G. Towle, contra.

Heard before Goss, C. J., RosE, GooD, EBERLY, DAy,
PAINE and CARTER, JJ.

Day, J.

The Personal Finance Company brought this suit in
equity to enjoin Hynes, a former employee, from a con-
tinuing breach of a contract with it. The plaintiff appeals
from a judgment in favor of defendant.

The plaintiff is engaged in the small loan business. The
defendant was manager of its Lincoln office from Decem-
ber, 1931, until June, 1935. In July, 1935, defendant as-
sociated himself with another in the same kind of business.
The contract under which plaintiff seeks relief contains a
provision which reads: “That for a period of one year after
the termination of my employment for any reason I will not
engage in any way, directly or indirectly, in any business
competitive with the employer’s business, nor solicit or in
any other way or manner work for or assist any competitive
business, in any city or the environs or trade territory
thereof in which I shall have been located or employed
within one year prior to such termination.” The defendant
is now working as the active manager, in a business com-
petitive with that of the plaintiff, in violation of the express
term of the contract. A contract restricting employment
in a competitive business for one year within the city, or
the environs or trade territory, imposes reasonable condi-
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tions and is valid and enforceable. Dow v. Gotch, 113 Neb.
60, 201 N. W. 655.

In such a case a court of equity has jurisdiction to pro-
tect the plaintiff’s rights, notwithstanding the fact that the
contract provides for liquidated damages. Tarry v. John-
ston, 114 Neb. 496, 208 N. W. 615. The remedy at law thus
provided is not adequate. The defendant, within the first
year after the termination of his employment, is capable of
doing irreparable damage. At that time, his relation with
the customers of the plaintiff is close and unbroken. An
action at law would furnish only partial relief.

However, the defendant asserts in his answer and evi-
dence that prior to ending his employment with the plaintiff
and before a breach of the restrictive provisions of the con-
tract, he was released from its restriction in this particular.
If the defendant’s allegations are supported by the evidence,
the contract was modified at a time when there had been no
breach. T. E. Jeffries, field supervisor, and G. A. Weiant,
supervision director of the plaintiff company, with broad
general authority to act for the company, had several con-
versations with the defendant while he was in their employ
relative to this provision. They had conversations also with
Mr. Waller, the financial backer of the new loan company,
for whom the defendant went to work as alleged in plain-
tiff’s petition. These conversations were in the presence of
third persons. The substance of the conversations was to
the effect that it was all right with them for him to work
for the new competitive concern, and that they would not
rely upon the restrictive agreement in their contract. One
of the officials of the plaintiff company, T. E. Jeffries, was
the representative of the company who had negotiated and
approved the contract for the company in the first instance.
It was also accepted by another official, but it appears as
a fair inference from the record that both Jeffries and
Weiant were representatives of the company with general
authority. The trial court so found, and the finding is
entitled to consideration, since he observed the witnesses’
demeanor on the witness-stand. The evidence is such that
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such a finding is necessary here. The rule is well estab-
lished in this jurisdiction as announced by Pound, C., in
Bowman v. Wright, 65 Neb. 661, 91 N. W. 580: “While
executory and before a breach, the terms of a written con-
tract may be changed by a subsequent parol agreement; and
such subsequent agreement requires no new consideration.”

Prime v. Squier, 113 Neb. 507, 203 N. W. 582, and Cor-
coran v. Leon’s, Inc., 126 Neb. 149, 252 N. W. 819, are recent
cases in which this rule has been cited, approved, and fol-
lowed. The judgment of the trial court was, therefore, the
correct one.

AFFIRMED.

WESTERN CHEMICAL COMPANY, APPELLANT, V. BOARD OF
COUNTY COMMISSIONERS, LANCASTER COUNTY, APPELLEE.

FIiLED MARCH 6, 1936. No. 29558.

Counties and County Officers: CONTRACTS. A county is liable for the
reasonable value of merchandise which it purchases, retains and
uses, provided such county was clothed with power to purchase
such merchandise, notwithstanding the fact that the contract of
purchase is unenforceable because the power was irregularly
exercised. Omaha Road Equipment Co. v. Thurston County, 122
Neb. 35, 238 N. W. 919, followed.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. Reversed.

T. Clement Gaughan, for appellant.
Mazx G. Towle and Farley Young, contra.

Heard before Goss, C. J., RoSgE, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

CARTER, J.

This is an action brought by plaintiff against Lancaster
county for the value of certain disinfectants and other
chemicals sold and delivered to Lancaster county for use at
the county poor farm. The district court found for defend-
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ant and entered a judgment accordingly. From the overrul-
ing of its motion for a new trial, plaintiff appeals.

‘The record shows that on four different occasions in 1932
an agent of plaintiff secured orders for disinfectants and
other chemicals, of the total value of $1,011.97, such orders
being signed by T. J. Hensley, one of the county commis-
sioners of Lancaster county. The record further shows
that the merchandise was shipped to the Lancaster county
poor farm by truck, a bill of lading for each shipment hav-
ing been offered in evidence. The evidence further shows
that one Garvey, a part owner of the Western Chemical
Company, testified that he saw the drums and a part of the
disinfectant at the county farm after that date. He further
testified that county commissioner Hensley told him that
the merchandise had been received and, with reference to
the payment of the claims therefor, that he would “run
them through” at some future meeting. Commissioner
Hensley subsequently died. County commissioner Bennett
and county clerk Morgan testified that they had no knowl-
edge of the transaction. The only question to determine is
whether the trial court properly dismissed the action.

The defendant county contends that the county commis-
sioners are without authority to enter into contracts in re-
lation to county business except at a regular session of the
county board or one specially called according to law. That
this is a correct statement of the law cannot be disputed.
Merrick County v. Batty, 10 Neb. 176, 4 N. W. 959; Morris
v. Merrell, 44 Neb. 423, 62 N. W. 865. The order given was
not therefore a binding contract between the parties.

However, the evidence shows that the merchandise in
question was received and used by Lancaster county. The
attorney for the defendant admits this to be true in his
brief, but contends that the order was not legally given and
that the county was not therefore legally bound to pay. To
this we cannot agree: There is no question that the board
of county commissioners had the power to purchase the
merchandise in question. The county subsequently received
and used it. It has, by using the merchandise, placed itself
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where a return of the goods cannot be had. The defendant
county cannot retain the merchandise and use it for the
benefit of the public and still defeat a claim for its reason-
able value, notwithstanding the fact that the contract of
purchase was unenforceable because the power was irregu-
larly exercised. Such was the holding of this court in
Omaha Road Equipment Co. v. Thurston County, 122 Neb.
35, 238 N. W. 919, wherein this court said: “In the present
case the county is liable for the reasonable value of the
road machinery which it purchased, retained, and used,
where the county was clothed with power to purchase such
machinery, notwithstanding the fact that the contract of
purchase is unenforceable because the power was irregular-
ly exercised. We think the county, in view of the facts, is
estopped to deny liability in respect of the purchase of the
machinery.” See, also, Scheschy v. Binkley, 124 Neb. 87,
245 N. W. 267; Tidd v. Kirkham, 124 Neb. 605, 247 N. W.
594, :
We therefore conclude that the trial court erred in dis-
missing plaintiffs claim. The judgment of the district
court is reversed and the cause is remanded.
REVERSED.

ARTHUR LAWRENCE SMITH, APPELLEE, V. BANKERS NATION-
AL LIFE INSURANCE COMPANY, APPELLANT.

FILED MARCH 6, 1936. No. 29446,

1. Evidence. Inferences which may be logically drawn from proved
facts constitute a high grade of proof, and may overcome positive
testimony.

2. Corporations: DIRECTORS: KEVIDENCE: ADMISSIONS. Directors
of a corporation, as such, have authority to bind it only when
they act collectively as a board. They are not ex officio agents
of such corporation and their individual declarations and ad-
missions, when not acting as a board, are not binding on the
corporation, nor admissible in evidence against it.

3. Trial. There can be no prejudicial error by receiving incompe-
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tent evidence for the purpose of proving a fact which has al-
ready been sufficiently established by competent evidence.

APPEAL from the district court for Lancaster county:
ELLwoop B. CHAPPELL, JUDGE. Affirmed.

Chambers & Holland, for appellant.
Baylor & Tou Velle and George 4. Healey, contra.

Heard before Goss, C. J., ROSE, Goop, DAY, PAINE and
CARTER, JJ., and CHASE, District Judge.

CHASE, District Judge.

This is a suit in equity by which the appellee seeks to
compel the appellant to reinstate a lapsed policy of life
insurance. It appears that on February 1, 1923, the appel-
lant issued a policy of life insurance to the appellee which
it termed “Twenty Payment Nineteen Year Term Policy
Participating,” with an annual stipulated premium of
$1,366.50, in which it agreed to pay to the beneficiaries of
the appellee, on his death, and within 19 years from the
date thereof, the sum of $50,000. The contract contained
the further provisions: To allow the assured to exercise
options at the end of 19 years from February 1, 1923, con-
sisting of cash in the sum of $16,288.80, in addition to all
dividends; or a paid-up participating life policy for $25,000;
to allow the insured to convert the policy into any other
form of whole life or endowment insurance, then issued by
the company, at the regular premium rate of his then age,
of the desired character of insurance; and to reinstate the
policy, in case of default in the payment of any premium,
at any time within 19 years from the date thereof, upon
written application to the company at its home office, with
evidence of insurability satisfactory to the company, upon
the payment of all premiums that would have been paid in
the intervening time of default, with interest thereon at
the rate of 6 per cent. per annum from date of payment
thereof, with a like amount of interest on any indebtedness
existing at the time of default.

The appellee paid five annual premiums, but on February
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1, 1928, and February 1, 1929, the appellee defaulted in the
payment of his annual premiums. In May, 1929, while he
was in default of the payment of premiums, he made a
written application on the forms provided by appellant for
reinstatement of the policy, and tendered in writing evi-
dence of insurable interest and good health; and on May 27,
1929, the appellant refused to accept the tender of payment,
and refused to reinstate said policy of insurance. Upon
such refusal, appellee brought this action to compel the
reinstatement under the terms of the policy. The trial
court found generally in favor of the appellee and against
the appellant, and that the appellee was entitled to rein-
statement under this policy as of the date May 27, 1929.
To effect a reversal of the findings of the trial court the
appellant presents the record to this court for review.

In order to properly dispose of the issues presented, we
must determine whether the appellee complied with his
part of the contract sufficient to entitle him to reinstate-
ment. It will be observed that the appellee, being in de-
fault in the payment of any premiums for a period less than
19 years, is required to do two things as a condition prece-
dent to his reinstatement: First, to pay the premiums
that are required to be paid during the time of default, and
other dues and charges against him; and, second, to furnish,
upon written application at the home office of the company,
evidence of insurability satisfactory to the company.

The evidence shows that the appellee mailed to the com-
pany his check for the payment of the premiums accruing
while in default, and that the company returned his check
accompanied by the following letter:

“Bankers National Life Insurance Company,

“Kansas City, Mo. May 27, 1929.
“Dr. Arthur L. Smith,

“1001 Federal Trust Bldg.,

“Lincoln, Nebraska.

“Dear Dr. Smith:

“We regret very much that the Under-writing Committee
has not acted favorably on your application for reinstate-
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ment of Policy 1-B, and accordingly we are enclosing with
this letter your check for $2,896.98.
“Very truly yours,
“E. H. Hardebeck,
“Secretary & Actuary.”

No reasons for refusal to reinstate the appellee’s policy
are stated in the letter. The company having made no ob-
jection to the insufficiency of the check, either in amount
or method of payment, we conclude that the evidence is
sufficient to establish the proper tender of payment of
premiums and other charges required by the policy.

Upon the question of whether the appellee tendered satis-
factory evidence of insurability, the record discloses that
the parties entered into a stipulation of fact in which it is
agreed that in May, 1929, the appellee tendered to appel-
lant in writing, upon forms furnished by appellant, evi-
dence of appellee’s insurable interest and good health, and
that on May 27, 1929, the appellant refused to accept tender
of payment, and refused to reinstate the policy. The terms
of the policy require the appellee to  furnish evidence of
insurability. The stipulation agrees that he has furnished
evidence of insurable interest and good health. The ad-
mission of fact that the appellant tendered evidence of his
good health in his application for reinstatement is sufficient
to satisfy the provision of the policy requiring the showing
of insurability. Upon this point the evidence is corrobo-
rated by inferences of great evidentiary value that arise
from the proved facts. The application for reinstatement
was made in May, 1929. Nearly five years elapsed between
the time of the application for reinstatement and the trial
of the cause in the lower court. Appellee is a practicing
physician, and the record shows that during all that period
he carried on the general practice of his profession, and
that he was in good health at the time of making the appli-
cation and was in good health at the time of the trial. The
logical inference to be drawn from these established facts is
that he was in good health and possessed of insurability in
May, 1929, when the application for reinstatement was
made.
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The decisions are numerous that logical inferences which
may be drawn from existing proved facts possess a very
strong evidentiary value, and oftentimes are allowed to
overcome positive testimony. In the case of Womack v.
Horsley, 178 1a. 1079, in discussing the value of inferences,
the court said: “Inferences are inevitable in all trials
of disputed fact, and are usually important links in
the chain of proof. It is earnestly argued that inference
should never be permitted to overcome positive and direct
testimony. No authority is cited for such rule. It is safe
to say that there is no authority for it. Appropriate in-
ferences from proved facts are not a low order of evi-
dence. Whether they should be permitted to overcome
positive and direct testimony or not depends, in every case,
upon the relative strength of the one or the other. The
very credibility of direct evidence may be destroyed by the
force of irresistible inferences.”

The proof is ample that the insured furnished evidence
of his insurability at the time of his application for rein-
statement. The appellant argues that if the court rein-
stated the policy it should have been reinstated as of the
date of the decree instead of May 27, 1929, that the decree
reinstating the policy was, in fact, an idle judicial gesture,
and that when the reinstatement occurred the insured was
still in default several premium instalments. Some force
to this argument might be recognized, were it not for the
fact that one of the company’s agreements with the insured
is to convert the policy into a different class of insurance
by complying with the terms thereof at his then age. While
any rights he may have under this provision of the policy
are not presented on this appeal, and are not decided here,
the fact that the policy contains such a provision sufficiently
answers the argument as to the futility of the decree.

Appellant also contends that the trial court erred in al-
lowing appellee until October 1, 1934, in which to tender to
the appellant the amount which appellee was in arrears of
premiums and other charges. It satisfactorily appears that
the appellee tendered his check at the time he made his ap-
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plication for reinstatement to the company, and the com-
pany refused the reinstatement, but made no claim that the
check was insufficient as to the amount, or the method of
payment. By the refusal to reinstate appellee’s policy un-
der such conditions, the company waived its rights to object
for the sufficiency of the check constituting a tender of pay-
ment. Bundy v. Wills, 88 Neb. 554, 130 N. W. 273. The
necessary steps to constitute sufficient tender are to be de-
termined by the law and the facts of the particular case.
The refusal to reinstate the policy, as shown by the record,
made it unnecessary for the appellee to make any subse-
quent tender of payment, and the provision of the decree,
in the light of the existing circumstances, fixing the time of
payment is not unreasonable.

Complaint is made that the trial court erred in permitting
the appellee to testify, over objection, as to a conversation
had with one of the directors of the company outside the
office of the company. The law is well settled that directors
of a corporation, as such, have the authority to bind it only
when they act collectively as a board. They are not ex
officio agents of a corporation and their individual decla-
rations and admissions, when not acting as a board, are not
binding on the corporation, nor admissible in evidence
against it. 3 Fletcher, Cyclopedia Corporations, sec. 2168.
This testimony seems to have been received as evidence of
waiver of the provision requiring proof of insurability.
The record discloses the proof on this point to be ample out-
side of any testimony of the director; therefore, the recep-
tion of such evidence would be, at the most, error without
prejudice.

The trial court having granted the appellee until October
1, 1934, within which to make payment of the premium of
$2,896.98, which is the amount found by the court to have
been due on May 27, 1929, when the application for rein-
statement was rejected, the appellee is herein allowed 20
days after the time for rehearing has expired, in which to
pay the sum of $2,896.98, and allowed 30 days thereafter



558 NEBRASKA REPORTS [VoL. 130

Burnham v. Bennison

to exercise options provided for in the decree of the trial
court.

We are convinced from a careful examination of the
record that the decree of the trial court is correct, and it is,

therefore,
AFFIRMED.

NoORA MATTINGLY BURNHAM ET AL., APPELLEES, V. LENNET-
TIE E. BENNISON, EXECUTRIX, ET AL., APPELLANTS: ELIAS
MATTINGLY, INTERVENER, APPELLEE.

FILED MARCH 6, 1936. No. 29697.

1. Appeal: Law oF THE CASE. The appellate court may, on the
second appeal between the same parties, if justice requires, re-
view and reverse its former decision; but the parties are not
entitled to such review as a matter of right; such practice will
be resorted to sparingly, and only in cases where cogent reasons
exist therefor.

2. The appellate court, on a second appeal be-
tween the same parties, will not ordinarily reexamine questions
of law presented in the first appeal, as the matters decided
therein come within the rule of stare decisis, and become the law
of the case.

3. : On a second appeal between the same parties

in the same cause, where the second appeal merely seeks to re-
litigate questions settled by the opinion in the former appeal,
this court will not inquire into the merits of its former opinion,
where it appears that the second appellants sought a rehearing
in the former appeal, which was denied, and the cause reversed
and remanded, with directions to the lower court to render
judgment in accordance with the opinion.

APPEAL from the district court for Butler county: Louis
LIGHTNER, JUDGE. A ffirmed.

Peterson & Devoe and Coufal & Shaw, for appellants.

James E. Brittain, Deutsch & Young, A. V. Thomas,
Perry, Van Pelt & Marti and L. B. Fuller, contra.

Heard before Goss, C. J., Rosg, GooD, DAy, PAINE and
CARTER, JJ., and CHASE, District Judge.
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CHASE, District Judge.

This is an appeal from the order of the trial court over-
ruling appellants’ application to file a supplemental answer.
The facts involved in this appeal are by no means new, as
this is the third time some phase of the case has been before
this court for review. It was first disposed of on a question
of pleading, and reversed and remanded on May 29, 1931.
Burnham v. Bennison, 121 Neb. 291, 236 N. W. 745. Sub-
sequently a trial upon the merits was had and it was again
appealed to this court. On March 2, 1934, the judgment of
the trial court was again reversed and the case was re-
manded, with specific directions to enter judgment in ac-
cordance with the opinion therein filed. Burnham v. Benni-
somn, 126 Neb. 312, 253 N. W. 88. After the mandate follow-
ing the second hearing reached the trial court, and before
the court entered judgment in accordance with the opinion,
these appellants, who are the same parties involved in the
former hearing, appeared before the trial court and moved
for permission to file a supplemental answer, which motion
was overruled. Whereupon, the trial court entered judg-
ment upon the mandate. From the overruling of the motion
for permission to file a supplemental answer, the case is
again brought here.

The supplemental answer tendered by appellants, if
allowed, and a trial had thereon, would have had the effect
of relitigating matters that appear to have been settled by
the opinion on the former appeal.

But one question is involved in this appeal, and that is:
Did the trial court commit error in refusing to allow the
filing of the supplemental answer?

The appellants contend that a manifest injustice was
committed by this court against them in the opinion by al-
lowing a surcharge of interest on certain legacies, and that
by considering the matters set forth in the supplemental
answer this court should reconsider its views as set forth
in the former opinion.

The appellants allege in the supplemental answer, which
is a part of the transeript, that this court denied them a re-
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hearing on the former appeal. That being the only refer-
ence to the matter in this record, we are unable to determine
the exact ground upon which the rehearing was sought,
but are perhaps justified in assuming that the same matters
were urged in the motion for rehearing as are now urged
in the supplemental answer. If this court denied rehearing
when matters complained of in the opinion were directly
attacked, and it now should sustain the views of the appel-
lants, this court would be placed in the anomolous situation
of allowing a collateral attack upon its decision, when it had
refused, as it were, a direct attack by denying a rehearing.
It will be further noted that appellants make no complaint
that the trial court did not render its judgment upon the
mandate in accordance with the express opinion rendered
on the former appeal. The trial court is criticized by the
appellants for doing that which this court directed it to do,
and now seek a reversal because it did not ignore the pro-
visions of the mandate.

Appellants argue that, where it appears that a manifest
injustice has been done in a former decision, the court
rendering such decision may review and reverse such for-
mer decision ; but such review is not considered a matter of
right but as merely a matter of grace, and will be exercised
only in such cases as show cogent reasons therefor. 4 C.
J. 1099, et seq.

The matters involved in this appeal have previously been
before this court on several occasions, but we have been
able to find but one case which we believe is directly in
point. In the early case of O’Donohue v. Hendriz, 17 Neb.
287, 22 N. W. 548, this precise question appears to have
been before the court. In that case, like this one, it was a
second appeal. The judgment of the lower court was re-
versed and the case was remanded, with directions to enter
a decree in conformity with the opinion, and when the case
reached the court on the second appeal the court laid down
this rule: “The first and third objections were considered
on the former hearing and decided against the plaintiff.
No motion for a rehearing was filed, nor was any objection
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made to the decision of the court. Those questions there-
fore will not now be again considered,” citing Hiatt v.
Brooks, 17 Neb. 33, 22 N. W. 73, wherein the first paragraph
of the syllabus lays down this rule: “A previous ruling by
the appellate court, upon a point distinctly made, may be
only authority in other cases, to be followed or affirmed, or
to be modified or overruled, according to its intrinsic merits,
but in the case in which it is made it is more than authority ;
it is a final adjudication, from the consequences of which
the court cannot depart, nor the parties relieve themselves.”

In Chicago, B. & Q. R. Co. v. Hull, 24 Neb. 740, 40 N. W.
280, this court held: “This point was distinctly presented in
this case when it was first before this court, and distinctly
decided. Under the well-known rule of stare decisis, that
decision remains the law of this case.”

Appellants seem to rely upon the case of City of Hastings
v. Foxworthy, 45 Neb. 676, 63 N. W. 955. This case con-
tains an exhaustive and elaborate discussion of a number
of cases in which the rule of stare decisis was presented,
and in a well-considered opinion it announced the following
rule: “An appellate court, on a second appeal of a case,
will not ordinarily reexamine questions.of law presented by
the first appeal, but where the case was on the first appeal
remanded generally for a new trial and the same questions
are presented on the second trial, the appellate court is not
bound to follow opinions on questions of law presented on
the first appeal and may reexamine and reverse its rulings
on such questions, and should do so when the opinion first
expressed is manifestly incorrect.” It will be noted in the
case above mentioned that the rule applied arose in a case
where on the first appeal the case was reversed and re-
manded for new trial. Such is not the fact as presented by
the record here. The case was reversed and remanded, not
for new trial, but was remanded with specific directions to
a trial court to enter judgment in accordance with the
opinion.

Appellants also cite Eccles v. Walker, 75 Neb. 722, 106
N. W. 977, which merely reaffirms the holding in the case
of City of Hastings v. Foxworthy, supra.
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The record showing that the court on the former appeal
denied a rehearing to the appellants, and the judgment
complained of being in accordance with the directions of
the mandate, we hold that the trial court committed no
error in refusing to allow appellants to file a supplemental
answer, and the judgment is therefore

AFFIRMED.

Goop, J., dissents.

SECURITY STATE BANK OF NORFOLK, APPELLANT, V. JACKSON
BrOTHERS, BOESEL & COMPANY: WILLIAM C. JACKSON ET
AL., APPELLEES.

FiLep MaArcH 13, 1936. No. 29532.

Appearance. The filing in the state court of a petition of removal to
the federal court is not a general appearance but a special ap-
pearance only.

APPEAL from the district court for Douglas county : JOHN
W. YEAGER, JUDGE. Affirmed.

Kelsey & Kelsey énd Morsman & Maxwell, for appellant.

Brogan, Ellick & Shoemaker, Moses, Kennedy, Stein &
Bachrach and Robert B. Hamer, contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAy,
PAINE and CARTER, JJ.

Day, J.

This is an action brought by plaintiff to recover from
defendant, a partnership, $168,935 as money had and re-
ceived without consideration from an officer of plaintiff
corporation in what are alleged to be gambling transac-
tions. Summons was served on defendants in conformity
to the provisions of the statute.

Thereafter, a petition was filed for the removal of the
case to the United States district court on the ground of
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diversity of citizenship. An order was entered removing
the case to the federal court and staying proceedings in the
state court. The petition was signed by the defendant,
Jackson Brothers, Boesel & Company, and also by the indi-
viduals who compose the partnership. None of the individ-
uals had been served with process. Subsequently, the case
was remanded to the state court. After the remand, the
plaintiff filed its motion for leave to amend its petition by
naming and designating the individual partners as defend-
ants in the case; for an order requiring said defendants to
answer within a time to be fixed by the court, and for a de-
fault and judgment against said defendants if they fail to
comply with the order. The trial court overruled plaintift’s
motion, from which order the plaintff has appealed.

At the outset, it seems well to determine whether or not
one who joins in a petition for removal to the federal court
has entered his appearance in the state court. Some federal
courts and some state courts have held that the filing of a
petition for removal constituted a general appearance and
waived defects of service. But the rule supported by the
greater weight of recent authorities is that the filing in the
state court of a petition of removal to the federal court is
not a general appearance but a special appearance only.
Goldey v. Morning News, 1566 U. S. 518; Wabask Western
Ry. v. Brow, 164 U. S. 271; Michigan Central K. Co. v. Mizx,
278 U. S. 492 ; Hassler, Inc., v. Shaw, 271 U. S. 195.

The appellant argues that one who intervenes in a case
makes a general appearance. This, of course, assumes that
the parties are interveners. The filing of the petition for
removal is usually practically a matter of form. A state
court rarely, if ever, refuses to order the removal. Such an
order is not necessary to secure a removal. It is in effect
an objection to the jurisdiction of the state court. We are
satisfied to follow upon this question the authority of the
more recent decisions of the supreme court of the United
States.

It is at least a debatable question whether or not the
order in this case was a final one, subject to review. Its
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determination is rendered unnecessary for a decision be-
cause of our conclusion that a petition for removal is a
special and not a general appearance.

AFFIRMED.

ALFRED W. TONGUE, APPELLANT, V. EDWARD E. PERRIGO,
APPELLEE.

FiLED MARCH 13, 1936. No. 29542,

1. Appeal. An examination of the evidence in the record discloses
that it is insufficient to establish defendant’s sexual relations
with plaintiff’s daughter.

2. BEvidence: CIRCUMSTANTIAL EVIDENCE. While a material fact
may be established by circumstantial evidence, it must be such
that reasonable and fair inferences therefrom produce moral
certainty and conviction.

3. DYING DECLARATIONS. To be admissible as a dying
declaration, it must appear from declarant’s statement or sur-
rounding circumstances that the statement was made at a time
when there was actual danger of death and no hope of life.

4. REs GESTAE. A statement to be admissible as a part

of the res gestz must have been spontaneous and impulsive,
and made at a time and under such circumstances as to induce
the belief that it was not the result of reflection and premedita-
tion.

APPEAL from the district court for Douglas county:
JOHN W. YEAGER, JUDGE. Affirmed.

Anson H. Bigelow, for appellant.
Johnsen, Gross & Crawford, contra.

Heard before Goss, C. J., RoSE, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

Day, J.

This is an action for damages brought by the father of a
minor child for seduction resulting in an infection which
caused death. At the close of plaintiff’s testimony, the
court sustained defendant’s motion to discharge the jury
and dismiss the cause. The plaintiff appeals.
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The record presents two questions for our consideration.
The first is the sufficiency of the evidence to establish de-
fendant’s sexual relations with plaintiff’s daughter, the
infection as a result thereof, and that said infection com-
municated by defendant was the cause of his daughter’s
death. The second relates to the alleged errors in the ex-
clusion of certain testimony at the trial.

The defendant questions the right of the plaintiff to
maintain this cause of action. The theory of plaintiff is
that he is entitled to recover under any of three theories;
either seduction, or debauchery, or sexual intercourse with
attendant disease or death. It is unnecessary to determine
which theory, under the law, if any, would permit the main-
tenance of such an action. Under any theory of this case,
it would be necessary to establish that defendant had sex-
ual relations with plaintiff’s daughter. This is the basic
foundation of any such action.

An examination of the evidence is necessary to determine
its sufficiency on the question of sexual relations. In De-
cember, 1930, the plaintiff had three daughters; Dorothy,
aged 19, Elizabeth, aged 17 years (the one involved in this
action), and Roberta, aged 8 years. At that time they were
members of dancing classes conducted by Miss Grace Ab-
bott, and as such participated in a revue presented for one
week at the Orpheum Theater during the Christmas season.
It was upon this occasion that the girls became acquainted
with the defendant, Edward E. Perrigo, who was then the
director of the orchestra at the theater. During the winter
and spring of 1931, Elizabeth, while a senior in Technical
High School, worked at a ten-cent store after school until 6
o’clock. Some weeks after Elizabeth Tongue appeared in
the revue at the Orpheum, she was employed by defendant
to work two hours in the evening at the theater, sorting,
repairing, and filing orchestra music and doing some type-
writing. She went directly to the theater when she finished
her work at the dime store. She usually worked from 6:30
to 8:30 in the evening in the defendant’s office which was in
a remote part of the building. But, after some time, she
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frequently came home later than was required by her work.
This seemed to occasion the plaintiff no unusual concern
until one night just before Christmas in 1931. Elizabeth
attended a party at the Elks Club and was taken to her
work by her mother in a cab at about 10:30 at night. If
she did the required two hours work that night, she would
have finished at about 12:30 in the morning. Perrigo took
her home in his car upon several occasions, and that night
got her home between 1 and 1:30 in the morning. That
time, Mr. Tongue went out to the car, and an argument oc-
curred between him and the defendant. Since the plaintiff
relies upon admissions made by the defendant in a conver-
sation between the deceased, the defendant, and the plaintiff
to establish the fact of sexual relations between the defend-
ant and his daughter, Elizabeth, we set out the plaintiff’s
testimony as to this conversation, as follows:

“I stepped across the street and I said, ‘What do you
mean by keeping Elizabeth out to this hour of the night?
He answered, ‘She has been a very sick girl.” I said, ‘In
that case why didn’t you call me up on the ’'phone and let
me know or bring her right home.” He said, ‘I took care of
her at my office.” I said, ‘Your office is no place for a sick
girl at this time of night; her place is at home.” And he
then said, ‘I was giving her good care at my office.” And I
said, ‘She got through at 10:30, it is now 1:30; what else
were you doing with her besides taking care of her? And
I turned to Elizabeth and said, ‘What has this man been
doing with you at the office? Has he been taking care of
you down at that office of his?” And she said to me, ‘Eddie
is all right,” she said, ‘We love each other.” I said, ‘Love,
what do you call love? I said, ‘Do you mean that this man
has actually been taking advantage of you in the wrong
way at that place there?” And then I turned to him and
said, ‘What have you done to her?” And she said to me,
breaking into our conversation, she said, ‘Eddie is all right,
Daddy,” she said, ‘We are going to be married.” That made
me mad. I said, ‘Married,’ I said, ‘He is already a married
man,’ I said, ‘Don’t be a little fool.” And I turned to him
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and I said to him, out straight, ‘She is not going to work
at your office after tonight.” He said, ‘Well, * * * we under-
stand each other,” and he said, ‘We know exactly what you
mean, what seems wrong to you’ And then Elizabeth
broke in again, and she says, ‘Eddie is treating me right,
we are going to be married.” * * * I said to her, I was angry,
too, by this time, I said, ‘This is the last time you will work
down at that office; now,” I said, ‘Get out of this car and
damn quick,” * * * and I went around the other side where
Elizabeth was sitting to get her out of the car, and when I
got there Elizabeth said, ‘There is no use yelling about
this.” And he says, ‘And don’t you say no more to me, the
damage is already done.” I said, ‘Well, I will do some dam-
age to you.” I says to Elizabeth, ‘Get out of this car’ * * *
and took her across the street.”

It is to be remembered that this is the plaintiff’s testi-
mony of what occurred that night. The language is that
of the plaintiff. But, giving it the construction most favor-
able to the plaintiff, it falls far short of an admission by
the defendant of illicit sexual relations with Elizabeth
Tongue. It might furnish the material for one to moralize
upon the propriety and conventionality of the defendant,
a married man, making an engagement for a future mar-
riage. His motives, judgment, and good sense might well
be questioned, but that is insufficient to establish the cause
of action pleaded in this case.

The conclusion the plaintiff now draws from this conver-
sation is not persuasive with us. While he forbade Eliza-
beth working for defendant after that time, it seems she
continued to do so with his knowledge until she left for
Denver in March, 1932. Thereafter, her sister, Dorothy
Tongue, knowing of this circumstance, took over the work
formerly done by Elizabeth and continued to work for de-
fendant for some five or six weeks. While the plaintiff
states he did not know of this, Dorothy was living at home
at the time, and this work required her to be absent from
home until 8 o’clock in the evening. Under these circum-
stances, we are constrained to doubt that the Tongue family



- 568 NEBRASKA REPORTS [Vor. 130

Tongue v. Perrigo

concluded from this conversation or any other circum-
stances up to that time that the defendant had seduced, de-
bauched, or had improper relations with Elizabeth.

From these circumstances, it seems more reasonable to
suppose that Mr. Tongue very properly wanted to avoid an
embarrassing entanglement of his daughter with a married
man. There was more than a friendly attachment between
the defendant and Elizabeth Tongue. Foolish and unwise
as this affair must be admitted to be, still there is not one
syllable of competent direct evidence establishing sexual
relations between defendant and Elizabeth Tongue.

However, seduction, debauchment, or fornication are
matters that may be established by circumstantial evidence.
Are the circumstances, together with this conversation,
sufficient that a jury might draw a reasonable inference
that the defendant had sexual relations with Elizabeth
Tongue. A material fact may be established by circum-
stantial evidence when it is such that reasonable and fair
inferences therefrom produce moral certainty and convic-
tion. Sanborn v. Walters, 145 Wis. 84, 129 N. W. 644.

It seems unnecessary to detail the circumstances of the
entire acquaintance of defendant and Elizabeth Tongue.
Elizabeth went to Denver in the spring of 1932 and, while
there, was taken sick about May 15, was taken to a hospital,
and died June 3, 1932, of acute ulcerative endocarditis. It
is the contention of the plaintiff that, by reason of her
sexual intercourse with defendant, she was infected with
a venereal disease which caused her death. At common
law, the gist of the action was loss of service, and the dam-
age had to be the natural and direct result of the seduction.
All the circumstances in this case are not such that a jury
could reasonably and fairly infer that the defendant had
sexual relations with Elizabeth Tongue. The trial court
was not in error in dismissing the case with prejudice at
the close of plaintiff’s testimony.

Because of our foregoing conclusions, it ordinarily would
not be necessary to discuss the testimony of the expert
medical witnesses. However, since this opinion evidence
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is contended to establish that the endocarditis which caused
death was in turn the result of a gonorrheal infection, and
is argued as one circumstance tending to prove sexual re-
lations and infection by the defendant, it may well be no-
ticed in this case. The expert testimony is not satisfactory.
It contains highly argumentative statements of a medical
advocate rather than scientific opinions designed to aid a
court of justice. This attitude of the expert witness is
disclosed in the answer of one to a question on cross-ex-
amination: “I think you know very little about it—not
enough to question me expertly.” Expert witnesses are
called to assist courts and attorneys in the determination
of questions of fact, and not as advocates of a scientific
theory. The contention that gonorrheal infection was the
cause of the endocarditis which caused the death of Eliza-
beth Tongue is only a theory, and all the witnesses admit
that other things might have caused it. The conclusions of
the medical experts are based upon suspicion, speculation,
and conjecture. As stated above, it is not necessary for
this court to determine whether the evidence on this ques-
tion is sufficient to submit to a jury.

There are several assignments relative to the exclusion
of evidence which was offered upon the trial. One exhibit
was an affidavit signed by both Elizabeth Tongue and
Susan Tongue, her stepmother, on May 26, 1932. This was
eight days before her death. The only basis as to the cir-
cumstances surrounding this affidavit is contained in the
affidavit itself. It is a peculiar instrument, a joint affidavit
of the deceased girl and her stepmother. It appears from
the evidence that the stepmother could have no personal
knowledge of the material facts stated therein. The affi-
davit states that she had been attended by different doctors
and had received no encouragement of the disease being
curable. As a condition for the admission of a dying dec-
laration, it must appear either from the statements of the
declarant or from the circumstances of the case that he was
in actual danger of death and had no hope of recovery at
the time it was made. “The essential idea is that the belief
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should be a positive and absolute one, not limited by doubts
or reserves; so that no room is left for the operation of
worldly motives.” Wigmore, Evidence, sec. 1440. See
Shepard v. United States, 290 U. S. 96. In Ridenour v.
Lewis, 121 Neb. 823, 238 N. W. 745, this court discussed
the previous decisions of this court and quoted the rule:
“The trial court must be permitted to exercise its discretion,
very largely, in determining whether the declarations were
made under such circumstances as to permit the inference
that they were genuine expressions, and the jury must be
left to determine whether or not such inference shall be
drawn.”

Tested by these rules, the paper offered is not a dying
declaration, because it does not appear from the declaration
itself or from all the surrounding circumstances that the
declaration therein was made under the expectation of im-
pending death. If further dissertation is necessary, one
may have an incurable disease, even one which will render
one a helpless invalid, without a conscious sense of impend-
ing death. In most of the reported cases, where dying
declarations have been received, death has followed within
a few hours or a few days. Since this is not a dying dec-
laration, it would not be admissible in any case.

It is, therefore, scarcely necessary to consider the con-
tention of the appellant that this court has modified the
rule of evidence which has long been recognized in this
jurisdiction that the competency of dying declarations has
been restricted to homicide cases. State v. Lake, 121 Neb.
331, 236 N. W. 762, is cited to support that contention.
That was a statutory proceeding brought to secure the
revocation of the license of the defendant to practice medi-
cine. That was a review de novo, as a suit in equity, of a
statutory administrative procedure. See Munk v. Frink, 81
Neb. 631, 116 N. W. 525; Mathews v. Hedlund, 82 Neb. 825,
119 N. W. 17. Furthermore, the declaration in that case
was admissible as a part of the res geste.

In Ridenowr v. Lewis, supra, the declaration was ad-
mitted in evidence by the trial court, in a workmen’s com-
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pensation case, as a part of the res gestz. We are of the
opinion that this court has not yet modified the rule by
what was said arguendo by the justices preparing these
opinions.

It is necessary for us to consider whether the profferred
evidence should have been admitted here as a part of the
res geste. The doctrine of res gestz is somewhat obscure,
but expressed in our language, and not in the abbreviated
Latin phrase, its application to the admissibility of state-
ments depends upon their being spontaneous and impulsive;
the material inquiry being whether the statements offered
as evidence were made at a time and under such circum-
stances as to induce the belief that they were not the result
of reflection and premeditation. A distinet class, however,
exists in the case of statements which themselves are facts
constituting part of the transaction under investigation.
10 R. C. L. 976, sec. 159.

“To bring acts and declarations within the doctrme of
res gestz, they must be connected with, and grow out of,
the act or transaction which is the subject-matter of in-
quiry so as to form one continuous transaction, and must,
in some way, illustrate, elucidate, qualify, or characterize
the act, and, in a legal sense, be a part of it.”” 10 R. C. L.
977, sec. 160.

In Ridenowr v. Lewis, supra, we quoted with approval
from Insurance Co. v. Mosley, 8 Wall. (U. S.) 397, as fol-
lows: “The res geste are the statements of the cause (of
bodily injury) made by the assured almost contempora-
neously with its occurrence, and those relating to the con-
sequences made while the latter subsisted and were in
progress.” The statement to be admissible must be under
such circumstances as to import probable verity and to ex-
clude the probability of being idle gossip or premeditated
falsehood. In Edwards v. State, 113 Neb. 698, 204 N. W.
780, Fields v. State, 107 Neb. 91, 185 N. W. 400, was re-
ferred to as follows: “The Flields case has to do with a
homicide which grew out of a like unlawful operation as
that involved here. It is there disclosed that a letter was
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written by the young woman to her lover several days be-
fore the operation was performed. As a result of the
operation she died shortly afterward. It was held that the
letter was properly submitted to the jury on the ground
that the statements therein were relevant, and, being so,
clearly a part of the res geste.” There the letter was
written before and concerning the illegal operation. It dis-
cussed the cost of the operation and the means of paying
for it.

We have in this case an unusual affidavit executed from
five to fifteen months after the alleged seduction could have
taken place. It contains conclusions and not statements of
fact and is not couched in the natural and spontaneous
language of an eighteen-year old girl. A statement to be
admissible as a part of the res gestz must have been spon-
taneous and impulsive, and made at a time and under such
circumstances as to induce the belief that it was not the re-
sult of reflection and premeditation. The proffered affidavit
meets none of the requirements of the rule. The same ap-
plies to a proffered letter. It was not made in contempla-
tion of death. It was not a part of the res geste.

Certain other exhibits were excluded from evidence.
Some holiday and other greeting cards, photographs and
telegrams, which at most could only be cumulative as show-
ing the unusually friendly relation between defendant and
Elizabeth. Even if they were admissible (we think they
were not), it was error without prejudice, because they
do not tend to establish any fact, unless it was the friendly
relation mentioned above, which is abundantly established
without them.

The entire cumbersome record in this case has been ex-
amined with usual thoroughness, and we conclude that the
evidence was not sufficient to establish plaintiff’s cause of
action, and that the trial court did not err in the exclusion
of certain exhibits offered in evidence.

AFFIRMED,

PAINE, J., dissenting.

I respectfully dissent in this case.
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To summarize briefly the amended petition, it was there
charged that some time during April, 1931, the defendant
enticed Elizabeth to his office or room in the theater build-
ing and there seduced her and did repeatedly have further
acts of unlawful intercourse with her, and that she was
under the age of 18 years and previously not unchaste, and
that defendant did infect and inoculate her with gonor-
rhea, which injured her health, and through a lesion in the
membrane caused pyogenic organisms to be introduced into
her blood stream, which developed growths on the valves
of her heart, from which she died June 3, 1932. That such
seduction was accomplished by reason of her tender age,
by his fraudulent and artful wiles, and by engaging her for
a small weekly wage in a pretended employment, and by
false promises to make her his future wife, all continued
for about three months prior to the accomplishment of his
design.

As 1T view the evidence of the plaintiff in this case, the
jury would have been amply justified in finding the follow-
ing state of facts: Perrigo, a married man, and the father,
by a former marriage, of a daughter about the same age as
Elizabeth Tongue, first made the acquaintance of Elizabeth,
a high school girl, while she was taking part in an amateur
revue, called Kidnite Follies, at the Orpheum Theater, dur-
ing the holidays of 1930. He was leader of the Orpheum
orchestra. The evidence discloses that in January, 1931,
he arranged for her to sort the music for the orchestra and
file it away in alphabetical order and typewrite some of the
titles on the outside, in his private rooms far up under the
roof of the Orpheum Theater for two hours each evening.
For spending this two hours sorting his music, he paid her
$5 a week. She was never an employee of the theater com-
pany. He gradually won her entire confidence. At first the
time she spent in his rooms was from 6:30 to 8:30 in the
evening, and her stepmother testified she would reach home
before 9 o’clock, and that she always kept her supper warm
for her. After some months she would often come home
much later, and several times the stepmother observed that
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Perrigo brought her home in his car, and would park awhile
a short way from their home, and finally one night they
reached her home at 1:30 in the morning. Her father, who
always waited up, went out to the car and found them in
the car with their arms around each other, and upbraided
them, and said: “She is not going to work at your office
after tonight.” Perrigo, in the heated conversation between
the three, as testified by her father, said: “Well, there is no
use exploding about it, * * * we settled all this last April,
* * % wo ynderstand each other.” Finally Perrigo, accord-
ing to the testimony of her father, attempted to close the
argument by brazenly saying to him, “And don’t you say
no more to me, the damage is already done.” Her father
took her in the house, and he testified that she told him the
entire story.

The jury would have been justified in finding from the
plaintiff’s evidence, together with the facts which might
reasonably be inferred therefrom, that Perrigo began to
have intercourse with her in April after employing her in
January; that, as a result, she contracted gonorrhea from
Perrigo, and died from acute ulcerative endocarditis from
the gonorrheal infection spreading to her blood stream.

The motion of the defendant for a directed verdict at the
close of the plaintiff’s evidence must be treated as an ad-
mission of the truth of all material and relevant evidence
admitted favorable to plaintiff, and all proper inferences to
be drawn therefrom.

The terms “inference,” ‘“probability,” and “presumption”
have substantially the same meaning. When one fact is
proved, another, its uniform concomitant, is universally
and safely presumed. Many inferences may be considered
conclusive when they have been found to be general and
uniform.

The inference which the jury are entitled to draw from
the evidence is a permissible deduction or conclusion which
is founded on common experience, and which natural reason
draws from the facts which are proved. 10 R. C. L. 867,
sec. 10; Puget Sound Electric Ry. v. Benson, 253 Fed. 710;
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Glowacki v. Northwestern Ohio R & P. Co., 116 Ohio St.
451, 157 N. E. 21.

In Perry v. Johnson Fruit Co., 123 Neb. 558, 243 N. W.
655, this court held: “In a civil action, when a fact may be
fairly and reasonably inferred from other and all the facts
and circumstances proved, it may be taken as established.”

When the defendant makes a motion for a directed ver-
dict at the close of the plaintiff’s evidence, the trial court
must assume the existence of every material fact which the
plaintiff’s evidence tends to establish, and, in addition, give
to the plaintiff the benefit of all logical deductions there-
from.

In Bainter v. Appel, 124 Neb. 40, 245 N. W. 16, this court
said: “If there be any testimony before the jury by which a
finding in favor of the party on whom rests the burden of
proof can be upheld, the court is not at liberty to disregard
it and direct a verdict against him.” So the trial court is
not justified in withdrawing a case from a jury if there is
competent evidence from which the alleged facts may be
reasonably inferred. Wheeler v. Abbott, 89 Neb. 455, 131
N. W. 942; Oleson v. Oleson, 90 Neb. 738, 134 N. W. 648
Curtice Co. v. Estate of Jones, 111 Neb. 166, 195 N. W. 930 ;
Rhoads v. Columbia Fire Underwriters Agency, 128 Neb.
710, 260 N. W. 174; Weiner v. Aetna Ins. Co., 127 Neb. 572,
256 N. W. 71.

In my opinion it was error for the trial court to withdraw
this case from the jury upon motion of the defendant for a
directed verdict. Under the evidence of the plaintiff, in my
opinion this case should have been submitted to the jury,
and not arbitrarily dismissed by the court.
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APPELLANTS.
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1. Trial: INCOMPETENT TESTIMONY. In an action against a taxi-
cab company for injuries to a passenger, it is reversible error
for the trial court to permit plaintiff on his case in chief to show
that defendant is indemnified from loss by an insurance com-
pany, where such proffered evidence is not relevant to any
material issue in the case.

. RuLE oF PrACTICE REVOKED. The rule of practice
promulgated in Jessup v. Davis, 115 Neb. 1, 211 N. W. 190, and
heretofore followed by this court, to the effect that plaintiff may,
in a personal injury action, by appropriate interrogatories on
cross-examination, establish that defendant is indemnified from
loss by an insurance company is hereby revoked, such revocation
to be effective 20 days from the date of the release of this
opinion.

APPEAL from the district court for Douglas county:
WIiLLIS G. SEARS, JUDGE. Reversed. '

Wear, Boland & Nye, for appellants.

Gaines, McGilton, McLaughlin & Gaines, L. Q. Hills and
Bernard R. Stone, contra.

Heard before Goss, C. J., RoSE, Goop, EBERLY, DAy,
PAINE and CARTER, JJ.

CARTER, J.

In this action the plaintiff sued the defendants for dam-
ages for personal injuries sustained while riding in a cab
belonging to the Publix Cars, Inc. The jury returned a
verdict for $5,000 and judgment was entered thereon. From
the overruling of their motion for a new trial, defendants
bring the case to this court on appeal.

The evidence of the plaintiff was to the effect that he
hired the cab to take him to his home, and, while so doing,
the cab driver suddenly and without warning applied his
brakes and caused plaintiff to be thrown forward against
the front seat of the cab. The evidence further shows that
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plaintiff suffered a broken jaw and complications as a
result thereof that necessitated many operations, much pain
and suffering, and a scarred and misshapen face and jaw.

Defendants complain of the action of the trial court in
permitting the plaintiff to show by the president of Publix
Cars, Ine., on direct examination, that Publix Cars, Inc.,
carried liability insurance. The record discloses that plain-
tiff called Guy Thomas, president of Publix Cars, Inc., as a
witness and adduced the following testimony: “Q. Do you
carry a policy of automobile insurance protecting your
company against accidents to persons driving and riding
in your cabs for fare? Do you carry such a policy of insur-
ance? * * * A, Yes; we carry a five-thousand dollar policy.”
The defendants objected to this question before the answer
was given, for the reason that it was incompetent, imma-
terial and irrelevant, and not within the method of pro-
cedure laid down by the supreme court in similar cases.
The overruling of this objection is assigned as reversible
error.

It is the contention of plaintiff that the evidence was ad-
missible to prove ownership of the cab and that the relation
of master and servant existed. The plaintiff alleges in his
petition, however, that one Reynolds was the owner of the
cab in which the accident occurred, so that the evidence
could not have been properly admitted for that purpose.
We agree with plaintiff’s counsel that evidence that defend-
ant carried liability insurance is admissible to prove the
relation of master and servant, or any other relation upon
which liability can be predicated, where, as in the case at
bar, it is an issue under the pleadings. Biggins v. Wagner,
60 S. Dak. 581, 245 N. W. 385; Burns v. Getty, 53 Idaho,
347, 24 Pac. (2d) 31; Gayheart v. Smith, 240 Ky. 596, 42
S. W. (2d) 877. But, in the case at bar, the form in which
the question was asked precludes this argument because it
shows on its face that it did not tend to prove any such
issue. The question asked made no reference to the cab in
which plaintiff was riding at the time of the accident and
was clearly offered for the purpose of informing the jury
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that an insurance company, and not the defendants, would
pay any judgment they might render. Plaintiff also con-
tends that the evidence that defendants carried liability
insurance was admissible under the rule of practice adopted
in the case of Jessup v. Davis, 115 Neb. 1, 211 N. W. 190,
and cites Nichols v. Qwens Motor Co., 121 Neb. 105, 236 N.
W. 169, and Combs v. Owens Motor Co., 121 Neb. 5, 235 N.
W. 682, to sustain his contention. It is true that in those
cases it was held that it was not prejudicially erroneous
for plaintiff to show on his ease in chief that defendant
carried liability insurance, but in those cases it was not
contended that the judgments were excessive, and the error
of the trial court in permitting it to be shown could not
have been prejudicial to the defendant. But such is not the
situation in the case at bar. We hold that the evidence in
question did not fall within the rule of practice set out in
Jessup v. Davis, supra, such rule being as follows: “Where
a plaintiff in a personal injury action seeks by appropriate
interrogatories on the cross-examination to discover wheth-
er the defendant is indemnified from loss by an insurance
company, it is error for the court to sustain an objection to
interrogatories which tend to develop the fact on that ques-
tion.” See Miller v. Central Taxi Co., 110 Neb. 306, 193 N.
W. 919. We therefore hold that the admission of the evi-
dence relative to liability insurance was prejudicially er-
TONEOUS.

Defendants contend that the rule of practice promulgated
by this court in the case of Jessup v. Davis, supra, is un-
sound and not sustained by legal authority, and request a
reconsideration of the rule by this court. The question
whether the plaintiff has a right to show that the defendant
carries liability insurance first came before this court in
the case of Egner v. Curtis, Towle & Paine Co., 96 Neb. 18,
146 N. W. 1032. In that case the court announced the fol-
lowing rule: “Where a defendant, in a personal injury ac-
tion, is indemnified by an employers’ casualty insurance
company, it is proper for plaintiff’s counsel to show such
fact when impaneling the jury, and to inquire of each juror
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upon his voir dire if he is a stockholder or agent, or in any
manner interested in such company.” This rule was fol-
lowed in Koran v. Cudahy Packing Co., 100 Neb. 693, 161
N. W. 245, and Penhansky v. Drake Realty Construction
Co., 109 Neb. 120, 190 N, W. 265. The right of counsel to
interrogate jurors on their voir dire examination in order
to determine whether it is expedient to challenge any of
them peremptorily, within proper limits, cannot be denied.
The authorities differ on this question on the method of
interrogation to be employed rather than on the right. We
are impressed with the method approved by the Michigan
court in the case of Holman v. Cole, 242 Mich. 402, 218 N.
W. 795, wherein the court say: “In the case before us, the
inquiry referred to a foreign corporation. We feel forced
to the conclusion that the purpose of counsel in asking each
one of the jurors called if he was interested as a stockholder
in such company was not for the purpose of obtaining in-
formation, but to impress upon their minds that the defend-
anl was protected by insurance and would not be personal-
Iy liable for any judgment entered in the case. If informa-
tion alone was sought, it might easily have been obtained by
asking the jury collectively if any of them were stockhold-
ers in any corporation, and, if they were, to have asked the
kind of a corporation they were interested in.” We can
conceive of situations even under the foregoing rule where
it would be necessary to go into the question further and
bring out the name of the insurance company. involved. We
cannot say, therefore, that the rule heretofore announced
with reference to the interrogation of juries on voir dire on
this subject is unsound. The limits to which counsel may
go in interrogating the jury must rest largely in the dis-
cretion of the trial court, viewed in the light of the situ-
ation as it comes before it.

But, where the plaintiff shows that defendant carries
liability insurance, when it is not relevant to some issue in
the case, we have come to the conclusion that it is inadmis-
sible. Such evidence can have no relevancy to the question
of negligence. It cannot be disputed that there are cases
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where liability insurance may be the subject of evidence,
or the object of interrogatories, if the fact of insurance
bears upon an issue in the case. In other words, if the evi-
dence is properly admissible for any purpose, it cannot be
excluded for the reason that it tends to prejudice the de-
fendant because it shows or tends to show that he carries
liability insurance. We have examined with care the
opinion in the case of Jessup v. Davis, supra, as well as the
opinions of the court of appeals of the District of Columbia,
three circuit courts of appeal and the courts of last resort
in 40 sister states, all holding to the contrary. We will not
take the space to quote from each of these holdings. A dis-
cussion of a large number of cases contrary to Jessup wv.
Davis, supra, and supporting the rule we now believe to be
the correct one, will accomplish no good purpose. We will,
however, cite a few authorities that we believe state the
better rule.

In dealing with this question, the court in James Stewart
& Co. v. Newby (C. C. A. 4th Circuit) 266 Fed. 287, said:
“This court must take cognizance of the general recognition
among the members of the bar, as well as by the courts, of
the harmful effect upon the minds of jurors of such testi-
mony as was here sought to be introduced. The only pur-
pose for which such evidence is presented is to prejudice
the jury, and the poison is of such character that, once be-
ing injected into the mind, it is difficult of eradicatiom:
Where it is allowed to remain during the whole course of a
trial, and by persistent unrebuked references is allowed to
influence the jurors’ consideration of all the other evidence
during the trial, the antidote of a final instruction to disre-
gard the testimony is ineffective. The removal of the fly
does not restore an appetite for the food into which it has
fallen. * * * Verdicts cannot be relieved of the danger of
criticism as long as there is a basis for the opinion that they
have been rendered through the influence of prejudice.”

In Brown v. Walter (C. C. A. 2d Circuit) 62 Fed. (2d)
798, Judge Learned Hand, speaking for the court in a case
involving this question, said: “There can be no rational
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excuse, except the flimsy one that a man is more likely to
be careless if insured. That is at most the merest guess,
much more than outweighed by the probability that the
real issues will be obscured. * * * In the case at bar, save
for the cross-examination of the doctor, there was no ex-
cuse for even an intimation that the defendant was insured;
if that witness is not called upon the next trial, there will
be none whatever, and unless the insurance is scrupulously
kept from the jury, a mistrial should be declared. The
prevalent knowledge that in such cases insurance is usually
taken, is a hard enough handicap at best; it is difficult in
any event to get a decision on the real issues.”

In Edwards v. Laurel Branch Coal Co., 133 Va. 534, 114
S. E. 108, the court said: “It is clear, both upon reason and
authority, that the court was right in refusing to permit
the question to be answered. That the company carried
liability insurance was wholly irrelevant, and that the pro-
tection thus afforded may have tended to render them less
careful than they would otherwise have been was likewise
wholly irrelevant, because the question of liability depended

-upon the fact of negligence, and not upon the motives or
influences which may have brought it about.”

In Patterson v. Surpless, 107 N. J. Law, 305, 151 Atl. 754,
the court said:

“To propound to the jurors a question as to their stock-
holdings in the insurance company named could have had
but one purpose and effect, viz., to prejudice the jurors
against the defendants in the trial of the case. It would at
once instill in their minds the thought that the defendant
would ultimately not be called upon to pay any verdict that
the jury might render, but that this burden would fall upon
an insurance company which had been paid to take the
risk. The prejudicial effects of such an impression are
obvious and can scarcely be magnified.

“Courts exist for the judicial determination of the rights
of litigants and for the administration of justice, and it is
the duty of those presiding, as far as humanly possible, to
see that the setting of each individual case shall be such
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that an impartial and just deliverance shall be had between
the parties, and when counsel deliberately seeks to inject
into a cause an element which has, and is designed to have,
the effect of prejudicing the rights of one or the other of
the litigants, it is the duty of the judge to guard against
such effect, either by arresting the trial in limine, as was
requested in the present case, or by guarding against the
pernicious results through proper instruction to the jury
as was clearly indicated in the opinion cited above.”

In Brooke v. Croson, 58 Fed. (2d) 885, the court said:
“Tt is established by the overwhelming weight of authority
that as a general rule it is reversible error in the trial of an
action for damages for personal injuries suffered in an
automobile accident to permit the plaintiff to introduce
evidence to show that the defendant is protected by liability
insurance against such accidents. It is held that such evi-
dence is not relevant to the issue of negligence, and can
have no effect but to induce a verdict based on the fact that
an insurance company, and not the defendant, must pay the
award.”

In George A. Fuller Co. v. Darragh, 101 Ill. App. 664, the.
court said:

“None of the learned counsel for appellee will gravely
contend that whether appellant had procured insurance
against liability for accidents or whether the suit under
consideration was being defended by an insurance company
or its attorney, could possibly throw any light upon the
question of whether the injury to appellee had been occa-
sioned by actionable negligence of appellant.

“Why, then, should the jury be told that the defense was
made by a casualty insurance company? If this can be
done, why may not a jury be told that the action is prose-
cuted by a corporation created to hunt up and prosecute
accident cases, or by an attorney for a contingent fee; and
that one-half of any verdict rendered for the plaintiff will
go to such corporation or to his attorney?

“It is urged that this statement was made for the purpose
of selecting a disinterested jury.
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“Jurors may be asked if they know certain persons or
have business or other relations with them, but under the
guise of obtaining a fair jury, information calculated to
prejudice jurors against either party cannot be given, and
the trial court should not only prevent this, but if satisfied
that despite its rulings jurors have thus been swerved in
the considerations, should set aside verdicts so obtained.”

In Citti v. Bava, 204 Cal. 136, 266 Pac. 954, it was held:
“The natural tendency of a line of examination that sug-
gests to the jury that the defendant is indemnified against
any judgment for damages against him is highly preju-
dicial to his rights, especially in a closely balanced case
where the evidence otherwise would be easily sufficient on
appeal to support a verdict either for the plaintiff or for
the defendant. Such attempts on the part of counsel have
frequently been held to be improper and prejudicial.”

In Blue Bar Taxicab & Transfer Co. v. Hudspeth, 25 Ariz.
287, 216 Pac. 246, the court said: “The effect of these ques-
tions, together with the answer of the first question, made
the fact known, and impressed upon the jury, that back of
defendant’s liability stood some sort of insurance. This
information was not wholly inadvertent, so far as plaintiff
was concerned, nor was it a necessary incident of any
legitimate evidence. No instruction was given to the jury
to cure the effect of it. The consequence of such informa-
tion is well known, and is sufficient to require a new trial.
It is useless for counsel to talk of the innocuous character
of this evidence, when they at the same time, in order to get
the information before the jury, are willing to imperil any
verdict which might be rendered. All lawyers know the
rule in regard to such evidence, and they must not expect
the court to establish a rule, and then wink at its violation.”

In Horsford v. Carolina Glass Co., 92 S. Car. 236, 75 S. E.
533, the court said: “There can be no doubt on the bench or
at the bar that in an action by an employee against his em-
ployer to recover damages for personal injury both reason
and authority forbid bringing into the evidence or argument
the fact that defendant is protected by employer’s liability
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insurance. Such evidence or argument has a manifest and
strong tendency to carry the jury away from the real issue
and to lead them to regard carelessly the legal rights of
the defendant on the ground that some one else will have to
pay the verdict. This is the only reason that can be as-
signed for attempting to use such testimony and argument.
One of the most manifest and pressing duties not only of
courts but of lawyers is to prevent influences of this kind
from finding their way into the administration of justice.
In the discharge of this duty the entire commonwealth is
deeply concerned, for the use in evidence and argument of
such influences produces injustice, and waste of time and
labor of courts and juries at great public cost.”

To quote from all the authorities from other jurisdictions
on this question would be a work of supererogation. Cases
from jurisdictions not hereinbefore cited, which support
the rule announced in this opinion, are: Jupollo Public
Service Co. v. Grant (C. C. A. 4th Circuit) 42 Fed. (2d) 18;
New Aetna Portland Cement Co. v. Hatt (C. C. A. 6th
Circuit) 231 Fed. 611; Dempsey v. Goldstein Bros. Amuse-
ment Co., 231 Mass. 461, 121 N. E. 429; Sawyer v. Arnold
Shoe Co., 90 Me. 369, 38 Atl. 333; Rodzborski v. American
Sugar Refining Co., 210 N. Y. 262, 104 N. E. 616; Coe v.
Van Why, 33 Colo. 315, 80 Pac. 894 ; Steele-Smith Dry Goods
Co. v. Blythe, 208 Ala. 288, 94 So. 281; Goss v. Williams,
196 N. Car. 213, 145 S. E. 169 ; Holloway v. Telfer, 136 Kan.
80, 12 Pac. (2d) 826; Herrin, Lambert & Co. v. Daly, 80
Miss. 340, 31 So. 790 ; Northwestern Fuel Co. v. Minneapolis
Street R. Co., 134 Minn. 378, 159 N. W. 832; Prewitt-Spurr
Mfg. Co. v. Woodall, 115 Tenn. 605, 90 S. W. 623; Smith v.
Yellow Cab Co., 173 Wis. 33, 180 N. W. 125; Fakes & Co. v.
Fort Worth Gas Co., 280 S. W. (Tex. Civ. App.) 234;
Walters v. Appalachian Power Co., 75 W. Va. 676, 84 S. E.
617 ; Ronan v. Turnbull Co., 99 Vt. 280, 131 Atl. 788; Curran
v. Lorch, 243 Pa. St. 247, 90 Atl. 62; Deffenbaugh v. Inter-
State Motor Freight Corporation, 254 Mich. 180, 235 N. W.
896; Wilson v. Wesler, 27 Ohio App. 386, 160 N. E. 863;
Terry Dairy Co. v. Parker, 144 Ark. 401, 223 S. W. 6;
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Walker v. New Haven Hotel Co., 95 Conn. 231, 111 Atl. 59;
Miller v. Harrison Construction Co., 298 S. W. (Mo. App.)
259 ; Mithen v. Jeffery, 259 I1l. 372, 102 N. E. 778; Stoskoff
v. Wicklund, 49 N. Dak. 708, 193 N. W. 312; Taggart v.
Keebler, 198 Ind. 633, 154 N. E. 485; Danville Light, Power
& Traction Co. v. Baldwin, 178 Ky. 184, 198 S. W. 713;
Chielinsky v. Hoopes & Townsend Co., 1 Marv. (Del.) 273,
40 Atl. 1127; Wilson v. Blair, 65 Mont. 155, 211 Pac. 289;
Ryan v. Trenkle, 199 Ia. 636, 200 N. W. 318; Frank v. Cor-
coran, 25 Ohio App. 356, 158 N. E. 501; Wilson v. St. Joe
Boom Co., 34 Idaho, 253, 200 Pac. 884 ; Aderhold v. Bishop,
94 Okla. 203, 221 Pac. 752; Birch v. Abercrombie, 74 Wash.
486, 133 Pac. 1020; Hall v. Trimble, 104 Md. 317, 64 Atl
1026 ; Bennett v. City of Portland, 124 Or. 691, 265 Pac.
433; Gerry v. Neugebauer, 83 N. H. 23, 136 Atl. 751; St.
Jean v. Lippitt Woolen Co., 69 Atl. (R. 1) 604.

Against this array of authority, we have failed to find a
single case supporting the rule announced by our court in
Miller v. Central Taxi Co., supre, and Jessup v. Dawvis,
supra. The authorities are unanimous in supporting a
contrary view. In addition to the great weight of au-
thority being against the rule heretofore existent in Ne-
braska, we feel that reason and logic also support the ma-
jority view.

It is therefore ordered that the rule of practice promul-
gated in Jessup v. Davis, supre, and heretofore followed by
this court, is revoked, such revocation to be effective in all
cases tried after 20 days from the date of the release of this
opinion, and that on and after said date, this rule and the
holdings of this court based thereon shall cease to be au-
thoritative.

For the reasons herein stated, the judgment of the trial
court is reversed, and the cause is remanded.

_ REVERSED.

EBERLY, J., dissenting.

- I respectfully dissent from the judgment of reversal in
this case. The sole reason for this court’s action is fairly
disclosed by the following extract from the majority opin-
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jon: “We agree with plaintifi’s counsel that evidence that
defendant carried liability insurance is admissible to prove
the relation of master and servant, or any other relation
upon which liability can be predicated, where, as in the
case at bar, it is an issue under the pleadings. * * * But, in
the case at bar, the form in which the question was asked
precludes this argument because it shows on its face that it
did not tend to prove any such issue. The question asked
made no reference to the cab in which plaintiff was riding
at the time of the accident and was clearly offered for the
purpose of informing the jury that an insurance company,
and not the defendants, would pay any judgment they might
render.”

This also appears as the sole reason for reversal, as
stated in the first paragraph of the syllabus.

It may be said in passing that the motion of appellants
for a new trial, filed in the trial court, contains as an assign-
ment of error no charge of misconduct of plaintiff’s attor-
ney during the trial. But, without reference to questions,
upon which the case is by the majority opinion made to
turn, having been properly raised in the trial court, we are
impressed by the view that the opinion proceeds on an as-
sumption of facts which the record does not support; that
it ignores the scope and effect of the real issue presented
by the record; and expresses a conclusion which, in view
of the actual issue to which it is by the majority opinion
applied, is wholly without support of the opinions which
are relied upon to sustain it.

The transaction in suit is one which the police power of
this state has expressly regulated. and the incidents which
compose it must be viewed in the light of the duties our
statutes enjoin. These are expressed in chapter 147, Laws
1929. They were enacted by the legislature of that year,
approved April 6, 1929, and in force and effect on Septem-
ber 1, 1933, the date of the accident which forms the sub-
ject of the present action.

The act is entitled: “An act relating to taxicabs and pub-
lic cars and providing for the filing of insurance policies,
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surety bonds or securities with the state railway commis--
sion for the protection of the public; and to provide penal-
ties for the violation thereof.”

This act contains four sections.

Section 1 defines the terms “taxicab” and ‘“public car.”

Section 2 provides: “No person, firm, association or cor-
poration shall operate or use any taxicab in any manner as
above defined in the state of Nebraska until there has been
filed or deposited with the Nebraska state railway commis-
sion either a liability insurance policy or a surety bond
with an approved surety company as surety or negotiable
and salable securities at the option of such person, firm, as-
gociation, or corporation but which shall be approved by
the commission, in such sum and with such other terms and
provisions and on such conditions as the commission may
deem necessary adequately to protect the interest of the
public having due regard for the number of persons and
amount of property affected.”

Section 3 relates to the application of the terms of the
act to public cars, and section 4 constitutes the provisions
for penalties for a violation thereof.

It will be noted that by the terms of this act certain
regulatory powers are expressly vested in the Nebraska
state railway commission. This is an agency of the state.
constitutionally created, and endowed with certain powers
in their nature both executive and legislative. It is there-
fore within the reason of the rule which declares that the
public official acts and proceedings of the legislative and
executive departments of the state and national govern-
ments may be noticed judicially. 7 Ency. of Evidence, 983.

So, also, “Where a statute authorizes executive officers
to make general rules for the conduct of public business,
and such rules are duly made and published, the courts will
take judicial notice of them.” 7 Ency. of Evidence, 990.

In Larson v. First Nat. Bank of Pender, 66 Neb. 595, 72
N. W. 729, this court was committed to the view: “Where a
statute authorizes executive officers to make general rules
for the conduct of public business, and such rules are duly
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made and published, the courts will take judicial notice of
them.”

It, therefore, follows that, in a proper case, it is the duty
of this court to judicially notice that prior to the 1st day of
September, 1933, after due notice to all persons interested,
an open public hearing by the Nebraska state railway com-
mission was had and held, and regulations, provisions, and
conditions contemplated by section 2, ch. 147, Laws 1929,
were by it then duly made, adopted, prescribed, approved,
and published as necessary to adequately protect the in-
terest of the public, having due regard for the number of
persons and amount of property affected, and have ever
since such adoption remained and continued in force and
effect. That, by the directions and requirements of the
state railway commission, the following, so adopted and
approved, constitute a part of all liability insurance policies
filed under the provisions of said act:

“1. In consideration of the premium stated in the policy
and determined in accordance with the provisions of the
policy and/or indorsements attached thereto, the company
hereby waives a description of the automobiles to be insured
thereunder, and agrees_ to pay, subject to the limits of lia-
bility set forth in the policy, any final judgment for person-
al injury, including death resulting therefrom, sustained by
any person other than an employee of the assured (while
engaged in the maintenance or operation of the assured’s
automobile) caused by any and all passenger carrying auto-
mobiles operated by the assured. The named assured states
by aceeptance of this indorsement that the list of passenger
carrying vehicles contained in said policy is a complete list
of all passenger carrying vehicles owned by him at the in-
ception of said policy, and the assured agrees to immediate-
ly notify the company and the Nebraska state railway com-
mission of any additional passenger carrying vehicles
placed in service.”

Further, “9. It is understood and agreed that this policy
is accepted and approved by the Nebraska state railway
commission under the express promise and condition on the
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part of the company, that nothing in the policy to which
this indorsement is attached or in any indorsement already
attached or -which may hereafter be attached, which is in-
consistent with the terms of this indorsement, shall in any
manner affect the validity of this indorsement.”

These provisions, if valid, have the full force and effect
of law, and, in view of their contractual nature, could hard-
ly be questioned in this proceeding.

Issues in legal controversies are made up of two essential
elements, viz., the facts, and the law applicable to the same.

In the first paragraph of plaintiff’s petition, in addition
to formal matters, it is alleged: “The defendant, Publix
Cars, Inc., is a corporation organized under and existing by
virtue of the laws of the state of Nebraska for the purpose
of conducting, operating and maintaining taxicabs for hire
as common carriers in the aforesaid city of Omaha, Douglas
county, Nebraska ; that defendants, Elmer Denson and B. J.
Reynolds, are citizens of the state of Nebraska, residing in
the said city of Omaha, county and state aforesaid.”

The second paragraph of plaintiff’s petition contains the
following: “That on or about the first day of September,
1933, at about the hour of 9:15 o’clock p. m., plaintiff ap-
proached a taxicab stand operated by the defendant, Publix
Cars, Inc., at Twenty-fourth and Cuming streets in said
city of Omaha, intending to become a passenger for hire of
" said defendant, and requested that he be taken to his home
at 1002 No. Forty-ninth street in said city of Omaha; that
he was told to enter a cab operated by and bearing the name
of the defendant, Publix Cars, Inec.; that the defendant,
Elmer Denson, was the driver of said cab, and at said time
the said defendant, B. J. Reynolds, was the owner of said
cab, and that the same was being used and operated by the
defendant, Elmer Denson, in the taxicab business of the
defendants, Publix Cars, Inc., and B. J. Reynolds, and that
the said Elmer Denson was legally using and operating the
same under their direction and with their permission.”

Plaintiff’s petition then sets out the details as to the hap-
pening of the accident, the specific acts of negligence on
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part of defendants, the injuries sustained by plaintiff, and
closes with a prayer for the amount of damages alleged to
have been suffered.

The answer of defendants admits the allegations of para-
graph 1 of plaintiff’s petition. In paragraph 2 of the
answer, defendants admit that “on or about the date men-
tioned in plaintiff’s petition, while riding in a taxicab,
plaintiff sustained some slight injuries, the exact nature of
which is not known to defendants, but which defendants
allege are not of the character nor as serious as set forth
in plaintiff’s petition.” Paragraph 3 of the answer reads as
follows: “Further answering defendants deny all and sing-
ular the allegations of plaintiff’s petition not herein ad-
mitted.” Paragraph 4 of the answer sets out the alleged
contributory negligence of the plaintiff and prays that
plaintiff’s petition be dismissed at plaintiff’s costs.

It is manifest that the relationship of the Publix Cars,
Inc., and its legal responsibility for the cab driver operating
the cab at the time of the accident in which plaintiff was
injured is squarely put in issue by these pleadings. The
case was tried on the theory that new matter alleged in the
answer was denied.

At the close of the trial, the motion of counsel for the
Publix Cars, Inc., for a directed verdict was as follows:
“Now, at the close of all of the evidence, the defendant, the
Publix Cars, Inc., moves the court to direct the jury to re-
turn a verdict in favor of the said defendant, or to dismiss
the jury and enter judgment in favor of the defendant, for
the following reasons, and each of them, to wit: 1. That
the evidence was insufficient to sustain a verdict in the
plaintiff’s favor and against the defendant. 2. The evi-
dence wholly fails to establish a relationship of master and
servant between the said defendant and the defendant,
Denson, the driver of the cab. 3. The evidence wholly fails
to show that the defendant had any control or direction
over the movements and operation of the taxicab involved
in this accident.”

At the same time, in open court, the Commerecial Stand-
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ard Insurance Company, without objection on part of de-
fendants, and by and through defendants’ attorney, inter-
vened and presented the following motion: “Now, at the
close of all of the evidence, the defendant, Commercial
Standard Insurance Company, moves the court to direct the
jury to return a verdict in favor of the said defendant, or to
dismiss the jury and enter judgment in favor of the defend-
ant, Commercial Standard Insurance Company, for the fol-
lowing reason, to wit: 1. That the evidence was insuffi-
cient to sustain a verdict in the plaintiff’s favor and against
the defendant, Commercial Standard Insurance Company.”

Both of these motions were overruled. The insurance
company filed no motion for a new trial. But that it be-
came in fact a party to the proceeding is recognized by the
trial court in the bill of exceptions settled.

In view of the admissions of the answer, it is plain that
we have in this case a transaction squarely within the pro-
visions of chapter 147, Laws 1929, and the terms employed
in the pleadings are presumptively used in the sense defined
by that act.

Under the issues made by the pleadings, it is plain that
the actual relation of the Publix Cars, Inc., to the offending
vehicle is vital. The real question presented is: Was the
taxicab in which the plaintiff received his injuries then
employed in the business for which the Publix Cars, Inc.,
was admittedly organized to transact, and which it was
alleged that corporation was then carrying on in conjunc-
tion with other defendants? While the rights alleged to
have been possessed by the Publix Cars, Inc., are, in places
in the record, referred to as “ownership,” ownership is
recognized by the authorities as an elastic term. Thus, it
is said: “The word ‘owner,” when used in connection with
personal property, does not mean necessarily the absolute
legal owner only, but it may also apply to any person having
the possession and control of the property. It may include
one having the general property, or a special property, or
even one in possession by virtue of a lien.” 28 Am. & Eng.
Ency. of Law (2d ed.) 237. So, also, it includes one who
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has power of disposition, care, control and management of
a chattel ; also, any one who has an interest under a special
title. 50 C. J. 776.

In view of the policy of the controlling statute, in the
instant case it would include any one who, by virtue of con-
tract or agreement, possessed rights in and to the taxicab
in its employment in the business of the Publix Cars, Inc.
The relation of the offending taxicab to the defendant cor-
poration was challenged and expressly made an issue. The
source of proof was confined to the defendants. Under
these circumstances plaintiff was relegated to circumstan-
tial evidence. The unquestioned rule on the subject is:
“Circumstances that are the ordinary indicia of ownership,
or that tend to indicate ownership, are admissible as evi-
dence thereof.” 9 Ency. of Evidence, 263. In support of
this text, the following are among the cases cited: “The
payment of taxes, procuring a policy of insurance, describ-
ing the premises and naming the person to be insured, the
act of giving a promissory note to secure against losses,
and the payment of assessments to meet losses, are all
proper tests of ownership, not conclusive, but competent to
be submitted and weighed by the jury.” Hodgdon wv.
Shannon, 44 N. H. 572. “Insuring of property in one’s
name is admissible in evidence to show that the insured
managed and controlled it as her own.” Bettes v. Magoon,
85 Mo. 580. “The fact that a man applied for a license to
keep a dog is competent evidence that he was the owner or
keeper of the dog.” Commonwealth v. Gorman, 16 Gray
(Mass.) 601. The principles upon which these decisions
are based have been expressly approved in this jurisdiction.
Fruide v. State, 66 Neb. 244, 92 N. W. 320; Schiek v. San-
ders, 53 Neb, 664, 74 N. W. 39.

It is also undoubtedly true that, even in the jurisdictions
which are cited in the majority opinion, with exceedingly
few exceptions, the rule is generally applied that, though
evidence may tend to establish that the defendant carried
liability insurance, it will not be rendered incompetent or
inadmissible on that account where it tends to establish the
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necessary facts that the defendant is the owner or con-
troller of the instrumentality involved; for instance, a
truck ; or participated in the business in which the offending
instrumentality was engaged when the litigable injuries
were inflicted. See, Gayheart v. Smith, 240 Ky. 596, 42 S.
W. (2d) 877; Hoover v. Turner, 42 Ohio. App. 528, 182 N.
E. 598; O’Connor v. Siouz Falls Motor Co., 57 S. Dak. 397,
232 N. W. 904 ; Biggins v. Wagner, 60 S. Dak. 581, 245 N.
W. 885 ; Perkins v. Rice, 187 Mass. 28, 72 N. E. 323.

In summarizing the evidence, it will be remembered that
the allegations contained in the first paragraph of plaintiff’s
petition, as hereinbefore quoted, were expressly admitted.
The facts alleged in the second paragraph of plaintiff’s
petition, though formally denied by pleading, were fully
established by plaintiff’s proof, and their existence is not
even seriously challenged by defendants’ evidence. The
proof also establishes that the defendant Publix Cars, Inc.,
is engaged in the taxicab business; that there is a fleet of
cars on the streets of Omaha, each of which is owned by an
individual other than the Publix Cars, Inc.; that each of
these cars bears the name of the Publix Cars, and is oper-
ated as a Publix Car taxicab by the owner thereof, and
such owner pays the Publix Cars, Inc., a certain amount for
the right to operate such car as a Publix Car, and without
payment of this “stated” fee no car could be operated by
its owner as a Publix Car taxicab. It also appears that the
Publix Cars, Inc., carried advertising for the Publix Cars,
which was of course for the equal benefit of all cars in serv-
ice. Further, telephone service for all cars of the fleet is
also furnished by the Publix Cars, Inc., and the testimony
is explicit that each individual cab owner of the fleet pays
his contribution for the service the company renders him
each day in the way of taxicab passengers or the business
he may get. It also appears that the taxicab responsible
for the accident in suit was, at that time, owned by Rey-
nolds, but was a member of the Publix Cars, Inc., taxicab
fleet in Omaha, and was being operated as a part thereof,
making the same contributions and receiving the same
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benefits as were received by the owners of other cars in the
fleet. There is no evidence that the Publix Cars, Inc., was
the absolute owner of any car bearing its name or which
was under its direction and control. Under these facts, in
view of the issues presented for determination, practically
all authorities agree that evidence that the defendant car-
ried insurance, liability or other kind, on the instrumental-
ity involved, is properly receivable to establish, in connec-
tion with other facts established by proof, that such defend-
ant is the owner or responsible controller of the property
s0 insured.

The question addressed to the president of the Publix
Cars, Inc., which the majority opinion quotes and condemns,
is certainly one which seeks to develop from an unwilling
witness the existence, at the time of the infliction of the
injuries in suit, of an automobile insurance policy covering
results of accidents “to persons driving and riding in your
cabs for fare.” Obviously, it must be admitted that by
“your cabs’ all cabs in the fleet then operated by the com-
pany of this witness were included. The affirmative an-
swer, which necessarily affirmed the fact that this company
maintained insurance on the entire fleet, was, in view of
other proof in the record, incontrovertible evidence which
disclosed that the company carried insurance on defendant’s
cab in suit. The form of the policy referred to is not sug-
gested in the majority opinion, nor, in fact, is it disclosed
by the evidence. If we suppose it to be a “blanket” policy
covering all cars of the fleet, and that the car in suit was
only insured as a member of this fleet, what possible valid
reason supports the rule announced in this opinion? If
such there be, we respectfully suggest the great importance
of advising the profession how the important fact of insur-
ance on a single car may be properly elicited under such
conditions, without committing the unforgivable error of
disclosing that other cars of the defendant, in no wise con-
nected with the accident or with the lawsuit arising there-
from, were also insured. Is a “blanket” insurance policy
an unsurmountable legal barrier to ascertaining, in a proper
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case, that a single car embraced therein is thereby insured?

But.we gather from the majority opinion (including the
authorities cited in support thereof) that it is wholly
premised on the assumption that they are dealing with lia-
bility insurance, in the form repeatedly before this court,
wherein the private owner of an automobile is indemnified
and protected by private contract against the result of his
own wrongs. That is not our present case. Here, we are
dealing with a public agency in its exercise and discharge
of publie duties, as to which the public policy of the state
exacts prescribed compliance. This includes the nature and
forms of insurance it is required to have and maintain..
The ordinary presumption, in the absence of clear and di-
rect evidence to the contrary, supports the conclusion that
the insurance which the Publix Cars, Inc., had and pos-
sessed at the time of the accident was such as is required by
chapter 147, Laws 1929, and regulations pursuant thereto,
as a condition precedent to the commencement of the busi-
ness it was organized to carry on and to its continuance
therein.

On this basis, in the instant case we are not concerned
with questions arising out of a private contract for in-
demnity protecting a tort-feasor from the results of a pri-
vate wrong by him inflicted. Here, we have for considera-
tion, in effect, a police regulation established primarily for
the protection of the public. In legal effect, it provides pro-
tection to the public (and those who compose it) for injuries
suffered by imposing a positive duty on one engaged in
carrying and transporting passengers in taxicabs for hire
to comply with the terms of the controlling statute and
regulations pursuant thereto by providing and maintaining
in force contracts of insurance wherein the positive obli-
gation is imposed on and accepted by the insurer (as to
such injuries within the limits of his liability set forth in
such policy or contract), to promptly pay and discharge
“any final judgment for personal injury, including death
resulting therefrom, sustained by any person * * * caused
by any and all passenger carrying automobiles operated by
the assured.”
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As to the identity of the offending car, these rules and
conditions thus prescribed by the commission, in effect,
provide that the insurer shall waive a description of the
automobiles to be insured by his contract, and, in addition
thereto, shall agree to pay any final judgment for all deaths
and personal injuries caused by any and all passenger
carrying automobiles operated by the assured.

It will be noted that under the above provisions recovery
for damages suffered is in no manner predicated on the
identity of the offending car, but is established by proof of
the existence of public insurance protecting the carrier and
proof of damages inflicted by any or all of the passenger
carrying automobiles operated by the assured. In connec-
tion with other facts in the record the inference is unavoid-
able that Publix Cars, Inec., in its taxicab business, at the
time of the accident in suit, carried insurance on all of its
taxicabs, which constituted its fleet, and of which the of-
fending taxicab was a member, and that the plaintiff was
injured by a taxicab operated by said Publix Cars, Inc.

I submit that, by these facts, the existence of insurance
secured and maintained by this taxicab company was prop-
erly established, and its relation to the instrumentalities
covered by this insurance properly shown.

It follows that the rule of exclusion of evidence an-
nounced in the majority opinion, as applied to the actual
facts in the present case, is wholly unjustified, and is not
sustained by logie, reason, nor any of the authorities cited
in the opinion.

I am not in accord with the action of this court in revok-
ing the rule as to cross-examination promulgated in Jessup
v. Davis, 115 Neb. 1, 211 N. W. 190. The reasons which
were thought controlling at the time of its adoption appear
in that opinion.

It will be noted in passing that cases approved and cited
in the majority opinion, in support thereof, are not wholly
in harmony with each other. Indeed, for example, Gerry
v. Neugebauer, 83 N. H. 23, 136 Atl. 751, is as repugnant
to the doctrine announced by the writer of the majority
opinion in the instant case as it is to the rule revoked.
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During the past year within this nation, as the result of
accidents from various causes, there have occurred 99,000
fatalities, 365,000 cases of permanent disability, and 9,-
100,000 cases of temporary disability. Of these, Nebraska
has had her due proportionate share. It is commonly ad-
mitted that in many instances actions for legal.redress by
these unfortunates have furnished the occasion for mani-
fest abuse of legal process and improper practice of law in
connection therewith.

The evidence adduced at an investigation ordered by the
-appellate division of the supreme court of New York on
February 7, 1928, certainly sustains the conclusion stated,
and an article appearing in the bound volume of the Ameri-
can Law Review for 1927, at page 77, entitied, “Why Do
Courts Coddle Automobile Indemnity Companies,” suggests
the necessity of the rule as heretofore announced by this
court, to prevent evils which the action now taken by the
majority opinion will necessarily conceal. This action
creates a regrettable uncertainty in this class of actions
in this state in procedure. The rule is revoked, and nothing
replaces it. Where are trial courts to find authoritative di-
rections for procedure?

The facts in the instant case in no manner involved the
application of the rule of cross-examination. The language
of the opinion on this subject was selected with the express
intention of announcing no rule of court on the subject.
Improper cross-examination not being in any manner in-
volved in the record here before us, the language of the
opinion relating thereto may not be considered as other
than obiter dicta, and without binding force and effect. It
is obvious that the situation created by the action of this
court will continue as an appeal to court or legislature for
relief from uncertainty in procedure, to the end that the
rights of unfortunate victims of accidents in this state may
be properly safeguarded and not imperiled by dangers
wholly unconnected with the merits of their claims.

Day, J., dissenting.

Unable to concur in the majority opinion, my reasons are
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respectfully submitted. (1) The rule of practice previous-
ly promulgated by this court in Jessup v. Davis, 115 Neb. 1,
211 N. W. 190, is not involved here. (2) Even if it were,
a judgment is not to be reversed where a trial court follows
" a rule of practice promulgated by this court under its con-
stitutional powers. The majority opinion takes cognizance
of the rule by revoking the rule as of a future date. (3)
The evidence as to public liability insurance was admissible
here, irrespective of the rule, to show the relation between
the various defendants. '

SOUTHERN NEBRASKA POWER COMPANY, APPELLANT, V. VIL-
’ LAGE OF DESHLER ET AL., APPELLEES.

FiLep MARCH 13, 1936. No. 29551.

1. Municipal Corporations: PowERs: EXTENSION oOF ELECTRIC
PLANT. Where a village has acquired an electric light plant
and distribution system, the board of trustees thereof may, by
virtue of section 70-603, Comp. St. Supp. 1931, contract to en-
large and extend the same and issue warrants pledging the
future earnings of the plant, without liability upon the village
for their payment, as a consideration therefor.

: CourTs. The ordinary business affairs of a
municipality are committed to the corporate authorities, and the
courts will not interfere except in a clear case of mismanage-
ment or fraud.

APPEAL from the district court for Thayer county:
ROBERT M. PROUDFIT, JUDGE. Affirmed.

B. F. Napheys, Jr., W. O. Baldwin and F. H. Stubbs, for
appellant.
Perry, Van Pelt & Marti and Anan Raymond, contra.

Heard before Goss, C. J., ROSE, Goop, EBERLY, DAy,
PAINE and CARTER, JJ.

CARTER, J. , )
This is an action for an injunction against the village
of Deshler and its officials, Fairbanks, Morse & Company
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and Fairbanks, Morse Construction Company to enjoin the
performance of contracts for the enlargement and extension
of an electric light plant and distribution system in the
village of Deshler, to be paid for out of the future net earn-
ings of the plant. The lower court denied the injunction
and dismissed the suit. Plaintiff brings the case to this
.court on appeal.

Plaintiff alleges that it is a taxpayer in the village of
Deshler and the assignee of a franchise granting the right
to. construct and operate a light plant and distribution sys-
tem within the village. It further alleges that the village
does not have express or implied power to purchase an
entire new light and distribution system by a combination
of bonds and warrants, the warrants pledging the future
earnings of the plant without liability upon the village for
their payment. Plaintiff further alleges that the village is
without authority to let a contract for public works by the
express terms of which a cash bid will not be considered or
accepted and that payment is to be made only with warrants
pledging the future earnings of the plant, where the elimi-
nation of the cash bidder results in a material increase in
the cost. It further contends that the contract sought to be
enjoined differs materially from the specifications for the
work given to bidders by the complete omission of all
engine specifications from the contract. Plaintiff further
alleges that there was such collusion between the bidders
and village officials that the contracts subsequently entered
into are illegal and void.

Defendants first contend that plaintiff has not sufficient
interest in the litigation to maintain the action for the rea-
son that it has no franchise to operate an electric plant and
distribution system in the village, and that it is not injured
as a taxpayer for the reason that there is no obligation upon
the village to pay under the contracts in question, payment
being made solely by warrants pledging the future earnings
of the plant. In view of the fact that a finding upon these
contentions is not necessary to a decision of this case, we
will assume for the purposes of this appeal, without passing
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thereon, that plaintiff does have sufficient legal interest to
maintain the action.

The record in this case shows that in September, 1933,
the village of Deshler employed a special engineer with
reference to the matter of establishing a municipal light
plant and distribution system. At that time the engineer
estimated that it would cost $65,000 to establish the light
plant and distribution system required by the village. In
February, 1934, a new estimate was prepared by the en-
gineer in which the cost was estimated at $77,300. In
April, 1934, a special election was held in which the voters
of the village authorized the issuance of bonds in the
amount of $29,500 for the construction of the first unit of
the light plant and distribution system. A contract was
let on May 24, 1934, to the Fairbanks, Morse Construction
Company, in which a Fairbanks, Morse & Company engine
was specified. Subsequent to the letting of this contract,
the engine house was constructed, the engine installed, and
light and power service established. The evidence is quite
conclusive that, after the completion of this contract, a
complete plant and distribution system were established
and in operation. The established system, however, did
not provide 24-hour service, which the officials thought was
necessary to meet the needs of the consumers of electrical
energy in that community. On December 27, 1934, another
contract was let to Fairbanks, Morse & Company for the
purchase of another Diesel engine and the enlargement of
the light plant and distribution system already construected.
The amount of this contract was $53,786, all of which was
to be paid out of the future earnings of the plant. It is the
execution of this contract that plaintiff now seeks to enjoin.

Section 70-603, Comp. St. Supp. 1931, provides in part
as follows: “Any * * * village * * * ghall have the power
and authority * * * to provide for or to secure the payment
of the cost or expenses of purchasing, constructing, or
otherwise acquiring, extending and improving, any real or
personal property necessary or useful in its operation of
any electric light and power plant, distribution system,
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and/or transmission lines, by pledging, assigning, or other-
wise hypothecating, the net earnings or profits of such
* # * yillage, derived, or to be derived, from the operation
of such electric light and power plant, distribution system,
and/or transmission lines and, to that end, to enter into
such contracts * * * as may be proper to carry out the pro-
visions of this section.” This court has held that this
statute did not grant either express or implied power to a
village to purchase an electric light and power plant and
pay for it by pledging future earnings. Interstate Power
Co. v. City of Ainsworth, 125 Neb. 419, 250 N. W. 649.
But, in the case at bar, the village of Deshler was the owner
of a light plant and transmission lines when the contract in
question was entered into. We conclude, therefore, that
the village of Deshler had the power, under the statute
cited, to add to its light plant and extend its lines and pay
the expense and cost thereof by pledging the future earn-
ings of the plant without obligating the municipality for
its payment.

Plaintiff further contends that the contract sought to be
enjoined differs materially from the specifications for the
work given to bidders, in that the engine specifications
contained in the original plans were completely omitted
from the contract. The record shows that, at the time
plaintiff sought a copy of the contract from the village,
pages 36 to 44, inclusive, which pages contained the engine
specifications, were missing. The evidence, however, is
quite clear that the pages had been removed therefrom
subsequent to the time that the contract was entered into
and that the contract when made was full and complete and
thoroughly understood and carried out by the contracting
parties. We have also failed to find any evidence of fraud
or collusion between the officials of the city and the bidders
on the contract, as charged by the plaintiff in its petition.

The contention is made, however, that the cost of the
improvements was $20,000 more under the plan adopted
by the village board than it would have been if payment
had been made in cash. Complaint is also made that Fair-

&
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banks, Morse & Company, being the only bidder, exacted
an excessive price from the village for its engine and equip-
ment. The evidence on this subject tends to sustain this
allegation of the petition. The evidence also shows, how-
ever, that the village board hired a special engineer to make
estimates on costs and to advise them generally as to this
work. The record shows that the special engineer per-
formed those duties. The village board were fully cognizant
of the terms of the contract and the price called for therein.
It is not the province of this court to substitute its judg-
ment for that of the village officials in matters of this kind.
In the absence of fraud or mistake, this court is powerless
to intervene.

In City of Henderson v. Young, 119 Ky. 224, 83 S. W. 583,
the court said: “In the management and operation of its
electric plant a city is not exercising its governmental or
legislative powers, but its business powers, and may con-
duet it in the manner which promises the greatest benefit
to the city and its inhabitants in the judgment of the city
council; and it is not within the province of the court to
interfere with the reasonable discretion of the council in
such matters.” In Butler v. Karb, 96 Ohio St. 472, 117 N.
E. 953, the court said: ‘“A mere departure from the exer-
cise of sound judgment does not warrant the interposition
of the court and the control and guidance of its mandate.”
In McMaster v. Mayor and Council of Waynesboro, 122 Ga.
231, 50 S. E. 122, the court said: “The business affairs of a
municipality are committed to the corporate authorities,.
and it would require a strong case to authorize the courts
to interfere with their management. Here nothing was
shown to warrant an order restraining the city from mak-
ing a contract for lighting with electricity, even if the re-
_sult thereof would be to render valueless the small oil
equipment and appliances already owned. * * * An injune-
tion is intended to preserve the status, not to undo what
has been done. Neither is it intended to restrain what is
not threatened to be done. If, therefore, as alleged in the
defendants’ answer, the city had already made a contract,
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or if, as alleged in the answer, it was not threatening or
preparing to make a ten-year contract, there was nothing
to enjoin.” ’

We therefore conclude that the plaintiff has failed to
show any right to the equitable remedy of injunction. The
trial court properly dismissed the action.

AFFIRMED.

CITIZENS STATE BANK OF THEDFORD ET AL., APPELLANTS, V.
UNITED STATES FIDELITY & GUARANTY COMPANY, APPELLEE.

FiLep MARcCH 17, 1936. No. 29595.

1. Pledges. A pledgee becomes liable for conversion on surrender-
ing a pledged certificate of deposit, and taking in lieu thereof,
without pledgor’s knowledge, a new certificate having a later
maturity date.

2. Evidence examined, and held insufficient to sustain appellee's de-
fense of ratification.

APPEAL from the district court for Furnas county:
CHARLES E. ELDRED, JUDGE. Reversed.

Squires, Johnson & Johnson and Evans & Lee, for appel-
lants.

Clarence A. Davis and L. L. Abbott, contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

EBERLY, J.

This is an action at law brought by the Citizens State
Bank of Thedford, Nebraska, and J. H. Figard, against the
United States Fidelity & Guaranty Company of Baltimore,
Maryland, to recover the sum of $3,000 alleged to have been
entrusted to the defendant company for the sole purpose
of indemnifying it against loss because of the execution of
an appeal bond in the case of the Nebraska State Bank of
Valparaiso, Nebraska, v. Citizens State Bank of Thedford,
Nebraska, J. H. Figard and Otto J. May. The appeal bond
in the sum of $5,500 was actually executed by the defendant
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company ; the appeal was perfected ; the judgment appealed
from was reversed in the appellate court (122 Neb. 522) ;
and later, after remand, the action was dismissed in the
trial court. These facts admittedly negative all liability on
the part of the defendant company on the appeal bond, and
entitle the plaintiffs in the instant case to the return of the
property pledged as indemnity. The fundamental question
is whether the duty to return this pledge, under the peculiar
facts in this case, has been performed by the defendant
company, or whether it has been guilty of the conversion
of the same and thereby incurred a personal liability there-
for.

After trial in the district court judgment was rendered
for defendant, and plaintiffs appeal.

The facts disclosed by the record include the following:
On March 17, 1930, in an action commenced in the district
court for Furnas county by the Nebraska State Bank of
Valparaiso (of Saunders county) against the Citizens State
Bank of Thedford, Nebraska, and J. H. Figard, both of
Thomas county, Nebraska, and another, a judgment for an
amount definite was entered against the defendants. In this
litigation, J. H. Figard was represented by Stevens &
Stevens, a firm of attorneys composed of John Stevens and
Wade Stevens, both of whom were residents of Furnas
county, Nebraska. These attorneys did not represent the
Thedford bank in the proceedings that resulted in the
judgment; nor, except for what services they may have
rendered in securing an appeal bond, did they in any man-
ner appear for that institution in the appellate proceedings.
Throughout the litigation the Citizens State Bank of Thed-
ford was represented by Evans & Lee, a firm of attorneys
of Broken Bow, and by Squires, Johnson & Johnson, a firm
of attorneys of Broken Bow, Nebraska. It appears that the
Citizens State Bank of Thedford, after the rendition of the
judgment, and before the filing of the appeal bond, “closed
its doors.” On the 7th day of April, 1930, after a telephone
conversation between a representative of the firm of Stevens
& Stevens and Figard, the latter, in company with T. P.
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Hamilton, president of, and representing, the Citizens State
Bank of Thedford, proceeded to Alliance, Nebraska, and on
their own individual responsibility negotiated a loan of
$3,000 from the Guardian State Bank. This was borrowed
by Figard and Hamilton on a ‘fifty-fifty” basis for the
purpose of depositing the same with the clerk of the dis-
trict court as a ‘““cash appeal bond” in the case heretofore
mentioned, which they were both desirous of appealing.
This money was immediately transmitted to the First State
Bank of Beaver City by telegraph. This telegram to that
institution contained the following: “Notify and pay to
Stevens & Stevens, attorneys, $3,000 for J. H. Figard and
Citizens State Bank, Thedford, Nebraska, we are remitting
by mail.”

In reply to this telegram the following letter, signed by
“Stevens & Stevens, by Wade Stevens,” was addressed to
and received by Figard at Thedford:

“April 8, 1930. Mr. J. H. Figard, Thedford, Nebraska.
Dear Mr. Figard: We had notice from the local bank last
evening that they had received $3,000 from the bank at
Alliance. We receipted for it today. We found no provi-
sion for the deposit of cash as a supersedeas bond and our
clerk does not like to take the responsibility of holding
the money, so we deposited the $3,000 on time deposit;
which will draw 3% for six months or 4% for a year’s de-
posit. We anticipate that it will be on deposit for a year.
We then executed a bond and indorsed the certificates of
deposit to the bonding company as security. The premium
on this bond is $55 which we will ask that you and the bank
send us. The interest on the deposit will be $120 if left a
year, which will more than reimburse you for the premium.
We would have had to lose the interest if we had induced
the clerk to hold the money. We are inclosing an applica-
tion for a bond which please fill out and return to us. You
do not need to pay any attention to anything except the
first page where you may fill in numbers 8 and 9 and then
sign on the lines checked. Trusting this will meet with
Yyour approval we are, with best regards, Yours very truly.”
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- With this letter there was inclosed the ordinary applica-
tion for the execution of an appeal bond in the case of
Nebraska State Bank of Valparaiso v. Citizens State Bank
of Thedford et al., directed to the United States Fidelity &
Guaranty Company. It provided for the payment of a
premium of $55 per annum in advance during the con-
tinuance of the obligation.

The evidence is without dispute that the letter was never
submitted to Hamilton and that he never was advised of
the facts recited therein, and it does not appear that any
other officer or agent of the Thedford bank was given any
information as to its contents. It also appears without
question that the United States Fidelity & Guaranty Com-
pany executed the appeal bond applied for, and the same
was properly filed and approved on April 8, 1930, and that
the applicants paid the first year’s premium thereon in
advance.

In connection with the bond transaction, John Stevens
testifies that he is one of the members of the firm of Stevens
& Stevens; that during the period of the events connected
with this litigation his son, Wade Stevens, the other mem-
ber of the firm, was in the bonding business, representing
the United States Fidelity & Guaranty Company; that the
firm of Stevens & Stevens, lawyers, had nothing to do with
the bonding business; that it was a side business of his son
Wade, and strictly his personal affair, and that the commis-
sion derived therefrom went to Wade. This witness also
testified that he had nothing to do with the matters of busi-
ness pertaining to the bonding business, and the furnishing
of reports, “and such as that,” between Wade Stevens and
the United States Fidelity & Guaranty Company. This
evidence is without express contradiction in the record.

It also appears from the “power of attorney,” in writing,
duly executed by the United States Fidelity & Guaranty
Company, that Wade Stevens was the duly appointed attor-
ney in fact for that company, and as such authorized and
in charge of its business in Furnas county, Nebraska.

It further appears that, instead of a payment to Stevens
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& Stevens of the $3,000 in cash by the First State Bank of
Beaver City, there was issued by that institution to Stevens
& Stevens on April 8, 1930, a nonnegotiable certificate of
deposit, bearing date of April 8 1930, due six or twelve
months after date, bearing interest. Thereupon this cer-
tificate of deposit was indorsed, “Pay to United States
Fidelity & Guaranty Company as security on appeal bond
executed by J. H. Figard and Citizens State Bank of Thed-
ford, Stevens & Stevens,” and transmitted to the United
States Fidelity & Guaranty Company, and thereafter held
by them until about the maturity thereof. At that time it
was indorsed by this company in the words, “for renewal
only, United States Fidelity & Guaranty Company, by J.
Irving Cook,” and returned to their Furnas county agent,
Wade Stevens. Thereupon Wade Stevens indorsed the
name of “Stevens & Stevens” thereon, and on April 11,
1931, surrendered this instrument to the maker, and in lieu
thereof there was issued to him a second nonnegotiable
certificate of deposit bearing date of April 8, 1931, for the
sum of $3,120 payable to Stevens & Stevens, or assigns, due
6 or 12 months after date, with interest. This, he indorsed,
“Pay to United States Fidelity & Guaranty Company for
security on appeal bond of J. H. Figard and Citizens State
Bank of Thedford,” and transmitted this renewal to that
company.

In the meantime, on October 22, 1930, at the request of
T. P. Hamilton, president of the Citizens State Bank of
‘Thedford, the Guardian State Bank of Alliance addressed a
letter to Stevens & Stevens with reference to this trans-
action. One paragraph of this letter reads as follows:

“He (Hamilton) now has up a cash bond and he would
like to know if he could place up liberty bonds instead. If
it is desirable to use the liberty bonds, would a safe-keeping
receipt either from our bank or the United States National
Bank of Omaha cover your needs?’ On October 24, 1930,
receipt of this letter is acknowledged by “Stevens & Stevens,
by Wade Stevens.” On October 30, 1930, “Stevens &
Stevens, by Wade Stevens,” transmitted to the Guardian
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State Bank a letter addressed to Wade Stevens by the
United States Fidelity & Guaranty Company, bearing date
of October 27, 1930, declining to accept and make substitu-
tion of the liberty bonds under the conditions embodied in
the offer made.

It also appears that on July 17, 1931, “Stevens & Stevens,
by Wade Stevens,” transmitted a letter to Figard, the last
two paragraphs of which were as follows:

“The certificate of deposit was renewed in the amount of
$3,120, so there is plenty of interest to take care of the
premiums although the interest will not be available until
the certificate is cashed.

“We therefore suggest that you send us $55 to pay the
renewal premium.”

Figard’s evidence in the record is undisputed that prior
to the receipt of this letter he had no information concern-
ing the renewal of the certificate of deposit, and at no time
authorized or consented thereto. He also testifies that this
information was not transmitted by him to Hamilton or
the officers of the Thedford bank. It is stipulated that the
First State Bank of Beaver City, issuer of the second cer-
tificate of deposit, closed its doors and was taken over by
the banking department of the state of Nebraska on No-
vember 20, 1931, and thereupon ceased to be a going con-
cern. It also appears that the judgment of the district
court appealed from, and to supersede which, pending such
appeal, the bond executed by the United States Fidelity &
Guaranty Company was given, was reversed in the supreme
court of Nebraska on February 10, 1932 (Nebraska Stale
Bank v. Citizens State Bank, 122 Neb. 522), and that cause
thereafter remanded to the district court for Furnas coun-
ty for further proceedings; that on June 10, 1932, by order
of that court, the action was finally dismissed and all pos-
sible financial liability on the appeal bond terminated. On
June 24, 1932, the plaintiffs made demand on the defendant
company for the repayment of the sum of $3,000 advanced
by them to the company, and such company “has at all
times failed, neglected and refused to pay the same.”
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This transaction relates wholly to securing an appeal
bond and indemnifying the surety on that obligation. The
parties in interest were so situated that it was carried on
wholly by telephone, telegraph, and letters. It was an in-
surance transaction and constituted a part of the insurance
business of Wade Stevens, the agent of the United States
Fidelity & Guaranty Company. Notwithstanding, in let-
ters, we find the signature “Stevens & Stevens, by Wade
Stevens,” employed, the nature of the business which
formed the subject of these communications fully discloses
that they pertain to the insurance business of Wade
Stevens, and in which the firm of Stevens & Stevens had
no part or interest. But, at all events, the only business
which the plaintiffs transacted with the defendant com-
pany was limited to “insurance business” which was strict-
ly a business carried on by Wade Stevens as the company’s
agent. Granting that in these matters Wade Stevens, for
purposes of his own, employed the name of the law firm of
which he was a member, still in view of the nonnegotiable
character of the instruments involved, and the relation of
the parties in interest, this situation invokes the application
of the rule:

“Notice to an agent, who, with their knowledge and con-
sent, represents both parties to a transaction, is notice to
either of them to whom it would be notice if the agent
represented him alone, and if each would be charged the
notice to the agent is notice to both. Thus, where a prin-
cipal knows that his agent is also acting as agent for the
party adversely interested in the transaction, and yet con-
sents to let him act as his agent, the principal is estopped
from denying notice and knowledge which the agent has
during the negotiation.” 2 C. J. 872.

Under the facts narrated, the first certificate of deposit
was a chose in action, the receipt of which by the defendant
company constituted a valid pledge to secure it against loss
on the appeal bond it had executed. In this transaction it
was chargeable with knowledge of the true relation of the
parties involved, and that upon execution of the bond and
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delivery of the collateral the transaction was finished.
Thereafter, on maturity of the certificate of deposit, with-
out notice to, or actual knowledge of, or authority from, the
plaintiffs, on or about April 8, 1931, the defendant company
renewed and extended the certificate of deposit for another
year. The result of this action brings the case squarely
within the rule, viz.: “The pledgee’s unauthorized renewal
or extension of pledged collateral amounts to a conversion.”
49 C. J. 952.

The principle cited was approved by this court in Haas
v. Bank of Commerce, 41 Neb. 754, 60 N. W. 85. In that
case, in the opinion approved by this court, Irvine, C,, says:
“We think that the weight of authority is to the effect that
if a pledgee, without the consent of the debtor, renews or
extends a note pledged as collateral, or surrenders such
note and takes new security, he must account to his debtor
as if he had collected it in full. Gage v. Punchard, 6 Daly
(N. Y.) 229; Nexsen v. Lyell, 5 Hill (N. Y.) 466; South-
wick v. Saz, 9 Wend. (N. Y.) 122; Depuy v. Clark, 12 Ind.
427.”

This doctrine was again approved in Ross v. Barker, 58

Neb. 402, 78 N. W. 730.
" In Larson v. National Surety Co., 60 N. Dak. 538, 235 N.
W. 495, in a case involving facts almost identical with
those here presented, it was held: “A pledgee holding as
security a certificate of deposit payable on a day certain,
with authority to collect it without notice at any time, who
without the knowledge and consent of the pledgor sur-
renders the certificate of deposit so held by it and takes in
lieu thereof a new certificate payable at a date long subse-
quent to the date of maturity of the original certificate, be-
comes liable to the pledgor as for a conversion.”

In this situation the defendant company presents as its
defense the doctrine of ratification of the renewal and ex-
tension of the certificate of deposit by silence—the failure
of plaintiffs to promptly and seasonably disaffirm it.

Ratification may be defined as follows: “Ratification is
the affirmance by a person of a prior act which did not bind
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him but which was done or professedly done on his account,
whereby the act, as to some or all persons, is given effect
as if originally authorized by him.” Restatement, Agency,
sec. 82.

It is necessary in this connection to distinguish between
ratification and estoppel. ‘“The substance of estoppel is the
inducement to another to act to his prejudice. The sub-
stance of ratification is confirmation after conduct.” Stef-
fens v. Nelson, 94 Minn. 365, 102 N. W. 871.

Ratification is a matter of intention. In order that there
be ratification, there must be a voluntary assumption of the
unauthorized act on full information. 2 C. J. 928. It
would not suffice to show that the principal omitted to
make inquiries, or might have learned the facts by dili-
gence. Rawletgh Co. v. Bunning, 107 Neb. 475, 186 N. W.
331. A party is bound by ratification only because he in-
tended to be, and its existence is determined in such in-
tention of the principal, either express or implied.

In Oberne v. Burke, 50 Neb. 764, 70 N. W. 387, this court
announced the rule: “A ratification by a principal of the
unauthorized act of his agent may be inferred from the
conduct of the former inconsistent with any intention other
than a purpose to adopt such act as his own.”

It has been stated that “Silence simply in itself is or-
dinarily no evidence of anything.” Iron City Nat. Bank v.
Fifth Nat. Bank, 47 S. W. (Tex. Civ. App.) 533.

It is only when silence is connected with special circum-
stances making it the duty of the principal to speak that
obligations are created. White v. Langdon, 30 Vt. 599.

As a practical matter, the maintenance of silence is al-
most inseparable from the circumstances under which it is
maintained. Indeed, it is the conditions under which silence
occurs and which accompany it that establish or negativ.
ratification. ;

The defendant company cites to sustain its contention
the following principle quoted from Restatement, Agency,
sec. 94: “An affirmance of an unauthorized transaction may
be inferred from a failure to repudiate it.” In the text fol-
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lowing the announcement of this principle appears the
following comment: “a. Silence under such circumstances
that, according to the ordinary experience and habits of
men, one would naturally be expected to speak if he did not
consent, is evidence from which assent may be inferred.”

A careful examination of the Nebraska cases cited by
appellee discloses that they are inapplicable to the instant
contention.

In Day v. Miller, 1 Neb. (Unof.) 107, 95 N. W. 359, where
property was knowingly received as the result of an unau-
thorized transaction, and knowingly retained for more than
two years, it was held to amount to a ratification by such
possessor as well as an estoppel binding upon him.

In Fenimore v. White, 78 Neb. 520, 111 N. W. 204, where
plaintiff’s attorney made a settlement with the defendant
for $200 which was paid over to his client, with knowledge
and without objection on part of such client, and the return
of which was never offered or made, it was held sufficient
to show a ratification of the acts of the attorney.

In German Nat. Bank of Hastings v. First Nat. Bank of
Hastings, 59 Neb. 7, 80 N. W. 48, this court announced the
principle: “A sale of corporate assets, made by an agent in
excess of his authority, will be, ordinarily, ratified by the
acts of the corporation in dealing with the purchaser as the
owner of the property.”

In Singer Sewing Machine Co. v. Barger, 92 Neb. 539,
138 N. W. 741, we held that, where the holder of a note,
with notice that it had been unlawfully altered by raising
the amount, by its agent, brings an action upon it in its
altered condition, and endeavors to recover in such action,
he thereby ratifies the act of alteration.

In the instant case the plaintiffs neither received, dealt
with, or sued upon the obligation which the defendant
caused to be created.

In the case before us ratification is in the nature of an
affirmative defense, and the form of the issue imposes the
burden of the evidence upon the defendant. Rawleigh Co.
v. Bunning, 107 Neb. 475, 186 N. W. 331.
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Not only is there affirmative evidence in the record that
the Thedford bank, T. P. Hamilton, and the bank’s officers
and agents at no time had knowledge of the renewal and
extension of the certificate of deposit until substantially at
the time of the commencement of this action, but no attempt
is made to negative that fact. True, plaintiffs paid one-half
of the renewal premium on the appeal bond about April 8,
1931, but that obligation was wholly unconnected with the
subject of indemnity. Besides, the Thedford bank had
“closed its doors” prior to the execution of the appeal bond
and the necessary steps taken to secure it were performed
by its president in his individual responsibility and for its
benefit. No express authority to renew the certificate had
been conferred on Stevens & Stevens by either J. H. Figard
or the Thedford bank. None can be implied. Luce v. Fos-
ter, 42 Neb. 818, 60 N. W, 1027.

As a result of the renewal and extension of the certificate
of deposit by the United States Fidelity & Guaranty Com-
pany on the 8th of April, 1931, made without knowledge or
approval of plaintiffs, the rights of the parties thereto and
the owners thereof were definitely fixed. Subsequently the
defendant parted with nothing in reliance on the new situ-
ation. Nothing was accepted or received or enjoyed by the
plaintiffs because of what had happened. Briefs fail to
indicate that the defendant refrained from taking any steps
that would have been taken had repudiation been made by
plaintiffs earlier. Delay has impaired the rights of no one
connected with the proceedings, and nothing of value has
accrued to the plaintiffs by reason thereof. Under these
circumstances, the authorities upon which defendant relies
are inapplicable to the uncontradicted evidence. There has
been a total failure on part of the defendant to establish a
ratification by plaintiffs of the renewal of the certificate of
deposit, and plaintiffs are entitled to recover the sum of
$3,000 and interest as alleged in their petition.

The judgment of the district court is therefore reversed
and the cause remanded for further proceedings in harmony
with this opinion.

REVERSED.
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JouN J. WiLsoN, TRUSTEE, APPELLEE, V. CONTINENTAL NA-
TIONAL BANK, APPELLANT.

FiLep MARCH 20, 1936. No. 29750.

1. Banks and Banking: REORGANIZATION. When a state bank is
reorganized as a national bank, which takes over all the assets
and rights of the state bank, the national bank is subject to all
existing obligations of the old bank as if the change had not
taken place.

2. Limitation of Actions. When a creditor sues a state bank to
establish Hability on a debt, the debt is merged in the judgment
obtained; and when the creditor sues to enforce the judgment
against a national bank, which was organized by taking over
the assets and liabilities of the state bank, the statute of limi-
tations begins to run on that judgment as of the date it was
obtained.

APPEAL from the district court for Lancaster county:
FREDERICK E. SHEPHERD, JUDGE. Affirmed.

Beghtol, Foe & Rankin, for appellant.
Burkett, Wilson & Van Kirk and G. E. Hager, contra.

Heard before Goss, C. J., RoSE, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

Goss, C. J.

Defendant appeals from a judgment rendered against it.
The action was a law action, but was tried to the court with-
out the aid of a jury.

Plaintiff John J. Wilson, as trustee in bankruptcy of the
Lincoln Box and Manufacturing Company, sued Nebraska
State Bank in 1930, claiming that the bank charged a de-
posit to the company’s checking account and credited it on
a demand note of the company held by the bank, thus re-
ceiving a preference over other creditors of the same class.
The trial court found for Nebraska State Bank, but on ap-
peal this court reversed the judgment and directed a judg-
ment to be entered for plaintiff. Wilson v. Nebraska State
Bank, 126 Neb. 168, 252 N. W. 921, filed February 16, 1934.
Accordingly, on May 26, 1934, judgment was entered for



VoL. 130] JANUARY TERM, 1936 615
Wilson v. Continental Nat. Bank

plaintiff against Nebraska State Bank for $12,570.16, with
interest at 7 per cent. from the date of judgment.

In the instant case plaintiff alleges in his supplemental
petition, filed May 29, 1934, not only the material facts
above stated, but that, on March 22, 1929, Nebraska State
Bank entered into a contract with the Continental State
Bank of Lincoln, with the approval of two-thirds of the
stockholders and with the approval of the department of
trade and commerce of the state of Nebraska, consolidating,
merging and thereafter continuing their banking business
under the name of Continental State Bank; that Nebraska
State Bank transferred all its resources and liabilities to,
and they were taken over and retained by, Continental
State Bank; thereupon Nebraska State Bank ceased to do
business and has had no assets; that, by the contract of
merger, the Continental State Bank assumed and agreed to
pay all liabilities owing by the Nebraska State Bank, in-
cluding the debt owing to plaintiff; that on or about May
25, 1929, the Continental State Bank was duly, under the
provisions of the national banking laws, converted into a
national banking association with the name Continental
National Bank ; and that, by virtue of the premises, defend-
ant is liable for the judgment of plaintiff, no part of which
has been paid.

The amended answer to the supplemental petition ad-
mits the execution of the contract of mergér of the two state
banks on March 22, 1929, admits that Continental State
Bank was converted into Continental National Bank May
25, 1929, and is still operating as such, but denies other
allegations of the petition; alleges that more than five years
elapsed between the execution of the contract of March 22,
1929, and the filing of the supplemental petition and that
the action is barred by the statute of limitations.

The amended answer also alleges, in paragraph 1 of
section 7, that, in adopting the terms of the contract of
merger of March 22, 1929, and claiming the benefit of it,
plaintiff is subject to all the defects thereof to which the
Nebraska State Bank would have been subject if it had sued
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on the contract; then defendant proceeds further to plead
in the same section 7 that the contract was procured by
false and fraudulent representations as to certain of the
bank’s assets, which were relied upon by the Continental
State Bank and this defendant to its damages, to wit, that
the customers’ notes were worth about $147,000 less than
represented and the real estate was worth about $19,000
less than represented. In paragraph 8 of the amended
answer defendant pleads that none of the foregoing facts
were known to defendant, but were known to Nebraska
State Bank at the time the contract was executed, that it
relied upon the representations of value and would not have
executed the contract if it had known the true facts; that
defendant has been damaged by the Nebraska State Bank
in the sum of more than $24,450.17, that its damage and the
failure of consideration is more than the amount claimed
by plaintiff on its judgment and defendant is entitled to an
offset as to any claim of plaintiff.

Plaintiff moved to strike paragraphs or sections 7 and 8
of the amended answer and the motion was sustained.

Defendant then filed a motion reciting that, in the oral
argument on plaintiff’s previous motion, plaintiff’s counsel
stated that it did not seek to recover upon the contract as a
contract, but that the contract was merely evidence of the
alleged consolidation of the two banks, and that no claim
was made in the petition, nor would be made at the trial,
that this suit was on the contract itself as made for the
benefit of plaintiff. Defendant therefore moved the court
to enter upon the record the said statement of plaintiff’s
counsel, or, in the alternative, to require plaintiff to file a
statement or pleading that this is not a suit upon the con-
tract, or to permit defendant to withdraw its answer and
to move to require plaintiff to elect whether he relies upon
the merger pleaded or upon the contract pleaded or both.
The court made a journal entry indicating that it considered
the motion as one to require plaintiff to elect causes of
action and overruled the motion.

The reply was a general denial. There was a trial to the



VoL. 130] JANUARY TERM, 1936 617
Wilson v. Continental Nat. Bank

court which resulted in findings of fact and conclusions of
law in favor of plaintiff. The conclusions of law are (1)
that plaintiff’'s cause of action accrued when the judgment
was ordered entered by the supreme court in Wilson v.
Nebraska State Bank, supra, on February 16, 1934, and
is accordingly not barred by the statute of limitations;
(2) that plaintiff is entitled to recover from defendant
here the full amount of that judgment with interest
and costs, under section 8-160, Comp. St. 1929; (3) that
plaintiff is entitled to recover from defendant “under the
common-law rule making continuing corporations liable
for all indebtedness of all corporations absorbed, merged
into or consolidated with continuing corporation;’ (4) that
plaintiff is entitled to recover “under and by virtue of the
written contract of consolidation and merger between the
Nebraska State Bank and the Continental State Bank in
connection with the described acts done and performed by
the Continental State Bank and the Continental National
Bank in the consummation of such merger.” Judgment was
entered for plaintiff.

The first assignment of error to be considered is that the
action against defendant was barred by the statute of
limitations because a favorable opinion on that subject
would end the necessity for further discussion. The prefer-
ence was secured by Nebraska State Bank in 1928, and on
March 22, 1929, the merger contract was entered into by
which the Nebraska State Bank was merged with the Con-
tinental State Bank. Plaintiff says the cause of action
arose in 1928 and when the merger occurred in 1929 he
could then have sued either of these banks or both of them.
Plaintiff waited until 1930 and sued the Nebraska State
Bank only. The present suit was begun (at least the sup-
plemental petition was filed) May 29, 1934. Plaintiff con-
tends that he first had to establish his right to a judgment,
and for that purpose sued the Nebraska State Bank on his
cause of action based on the preference of that bank when
it took the deposit of the insolvent company to pay itself
as a creditor; the district court erred in its judgment in
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that cause and it was necessary to appeal to the supreme
court to establish plaintiff’s rights; that cause was not de-
cided until February 16, 1934, when this court reversed the
judgment of the district court and ordered the entry of
judgment for the amount of the preference with interest
and costs; so plaintiff asserts that his right of action
against defendant did not accrue until he had established
his judgment against the Nebraska State Bank and that
the five-year statute of limitations had not run.

It is to be noted that plaintiff is not seeking to follow
particular assets as a trust fund and to recover them where-
ever and whenever he finds them. He seeks to recover
upon a judgment based upon a cause of action which has
become merged in that judgment. “It is a general rule that
a judgment is to be regarded as a new debt, and that the
cause of action on which it is founded merges therein, but
such general rule is subject to limitations and exceptions.”
State v. Citizens State Bank, 115 Neb. 593, 214 N. W. 6. We
are not concerned in the exceptions, which are noted in the
opinion. The body of the opinion states: “As a general
rule, the doctrine of merger will be applied only when the
ends of justice will be thereby subserved.” It might well
be said that the converse is true, and that the doctrine will
be applied when it will serve the ends of justice. Perhaps
that principle would not extend to preventing the statute of
limitations from running in a case where it was clearly ap-
plicable. But here plaintiff had no right or at least was not
required to sue Continental National Bank until he had
established his asserted right to a judgment against Ne-
braska State Bank for taking as a preference the money of
his bankrupt beneficiary for which he became the trustee.
He brought his suit in ample time to get an adjudication
long before any possible statute of limitations could run in
favor of any party who could be involved. The delay in
securing the judgment was not of his making but was
caused by an erroneous decision of the trial court. When
the judgment was secured, somewhat more than five years
had elapsed since the original cause of action arose against
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the Nebraska State Bank. If plaintiff had sued Continental
National Bank without first obtaining a judgment against
Nebraska State Bank, he would have been faced with the
plea, by demurrer or otherwise, that he had not established
liability of Nebraska State Bank for the unlawful prefer-
ence. If he had sued Continental National Bank after his
petition against Nebraska State Bank had been dismissed
but before the cause had been reversed and before the al-
leged five-year statute of limitations, now claimed by de-
fendant, had run, he would have been met by the plea of
res adjudicata, or at least that no liability was shown to
exist in favor of plaintiff and against Nebraska State Bank.

Plaintiff pursued a course provided by law when he sued
Nebraska State Bank alone in the first instance. He might
then perhaps have joined Continental State Bank, but he
was not required to do so. In Pearce v. Brilliant Coal Co.,
200 Ala. 630, 77 So. 4, a similar situation arose, in which
plaintiff was seeking to reach and subject to judgment cer-
tain assets of Aldrich Mining Company, which had been
merged in defendant. The Aldrich Mining Company had
been sued about a year before the consolidation. The case
went three times to the supreme court on appeal and the
final judgment was not obtained until more than eight years
after the merger. The statute of limitations in that case
was five years. A demurrer was sustained to the bill on
the ground, among others, of the statute of limitations.
The supreme court reversed the judgment. The statute
made the new corporation liable, but notwithstanding this
the court held that a plaintiff was not required to proceed
in the first instance against the new corporation (though
he might sue both) but plaintiff might first obtain an ad-
judication of liability against the old corporation. If he
did so his claim against the consolidated corporation would
not be barred in five years after the consolidation. While
it is true that case differed from the case at bar in that the
original debtor company was sued before the merger, we
think the principle is applicable here. In the course of the
opinion the court said: “It was never intended by the law-
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makers that a diligent creditor should lose his claim or de-
mand by pursuing one of the courses provided by law,
purely on account of the law’s own delay. * * * It is true
that he might have proceeded earlier, and in different
modes, against this appellee corporation. ¥ * * It does not
yet appear affirmatively that the doctrine of either laches,
estoppel, or election has barred all remedies against the
appellee corporation in person, or against the property it
acquired from the original corporation.”

We are constrained to hold that the statute of limitations
does not bar the action of plaintiff here.

We next consider the assignment of error that the court
erred in striking sections or paragraphs 7 and 8 of defend-
ant’s answer, the contents of which have heretofore been
recited. Briefly restating the situation, plaintiff had pleaded
the contract of merger between the Nebraska State Bank
and the Continental State Bank, by which the latter had
assumed and agreed to pay the liabilities of the former,
which included the debt to plaintiff. Defendant in its
answer admitted that the contract of merger was made and
then pleaded, in the paragraphs that were stricken, that the
contract was procured by the fraudulent representations,
also pleaded. When the paragraphs were stricken, defend-
ant vainly asked that the record be made to show that
plaintiff did not rely upon the contract for a recovery here.
No such record was made. The final judgment in the dis-
trict court was, in part at least, expressly based upon ‘‘the
written contract of consolidation and merger between the
Nebraska State Bank and the Continental State Bank in
connection with the described acts done and performed by
the Continental State Bank and the Continental National
Bank in the consummation of such merger.” If this con-
clusion of law were based only upon the assumption of lia-
bility in the contract of merger, then the ruling of the court
in striking defenses to the contract would be erroneous.
But it is apparent that the court evidently merely considered
the contract as in evidence to show the merger and with
other “described acts” thereafter to bind defendant as to
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the merger, and did not base plaintiff’s right to recover
upon the assumption clause of the contract. In this view,
it was not prejudicially erroneous to strike the defenses
complained of. They were not proper defenses against a
third party depositor in Nebraska State Bank, whose de-
posit had been taken by the bank unlawfully under the
bankruptey act, especially when defendant took advantage
of and kept the deposit and all other resources received in
the consolidation. But, assuming that this particular rea-
son for the judgment was not valid, that of itself would not
invalidate the judgment. If there existed a proper basis
for the judgment, it does not matter that the court gave
wrong reasons for the judgment that was rendered. In-
deed, one of the conclusions of law said that plaintiff was
entitled to recover “under and by virtue of section 8-160
of the Compiled Statutes of Nebraska for 1929.” That
statute does not, of itself, make a consolidated bank liable.
It merely provides that the transfer of resources by a merg-
ing bank shall not “operate to defeat the claim of any
creditor * * * in the collection of his debt against such
banks or either of them.” So that the chief, if not the only,
reason plaintiff was allowed to recover against defendant
was under the common-law liability of defendant to pay
“the indebtedness of all corporations absorbed, merged
into or consolidated with continuing corporation,” to use
the language of the court in one of its conclusions of law.
The debt sued on was a debt owed plaintiff by Nebraska
State Bank. Defendant had taken over all assets of that
bank and had continued to use them without repudiating
any of the liabilities. We think this particular debt could
not be repudiated in this action on the ground of fraudu-
lent representation of value of its assets by Nebraska State
Bank when Continental State Bank took them over in the
merger. Plaintiff had no part in any fraudulent represen-
tations of assets. His was a debt due from Nebraska State
Bank. He had a right to recover it from that bank and
from any successor who could be shown to have assumed it
legally. Therefore, it was not erroneous to strike such a
plea from the answer.
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As to common-law right of recovery, it is said in 7 R. C.
L. 181, sec. 155: “The constituent corporations cannot by
consolidation escape the payment of their debts incurred
before the consolidation or defeat the right of their credi-
tors to subject their property to the satisfaction of such
debts. The consolidated corporation takes the property of
the constituent corporation with notice of such trust and
does not occupy the position of a bona fide purchaser for
value; consolidation is wholly unlike the bona fide sale of
the assets of one corporation to another.”

Section 35, ch. 2, title 12, being the section of the national
banking act which provides for the organization of state
banks as national banking associations, states the well-
known rule in an annotation found on page 85 of title 12,
U. S. C. A.: “Rights and liabilities of reorganized bank.
—The identity or corporate existence of the bank is
not destroyed by its reorganization as a national bank, and
all the assets and rights of the old bank pass to the new
bank without any formal assignment, and it is subject to
all existing obligations and liabilities of the old bank as if
the change had not taken place.” (Citing many cases.)

The debt to plaintiff was not established until the end of
its suit against Nebraska State Bank. That was conclusive
against Continental State Bank, which had consolidated the
other bank with it and took over its liabilities as well as its
assets. Defendant is liable under the common law or gener-
al law for all debts of Continental State Bank out of which
Continental National Bank was formed. While we do not
agree with all the reasons given by the district court for its
judgment, we think the judgment itself was right. It is

AFFIRMED.
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HENRY KUHSE, APPELLANT, V. ERNEST M. LUTHER ET AL.,
APPELLEES.

FiLED MarRcH 20, 1936. No. 29517.

1. Limitation of Actions: JOINT DEBTORS. “A payment by one of
several joint debtors on a note, without the authority or consent
of the others, will not toll the statute of limitations as to them.”
Hall ». Rogers 113 Neb. 290, 202 N. W, 908.

A joint maker primarily liable on a note,
when executed who has done nothing to waive the bar of the
statute of limitations as a defense or to prevent it from running
against the debt as to him, is not deprived of that defense by
payments of his comaker or by that part of the negotiable in-
struments law providing that the person primarily liable is the
person absolutely required to pay the debt. Comp. St. 1929, sec.
62-1702.

3. Trial. Where an issue of fact was stated in an instruction as
the “delivery” of a check and the jury inquired of the court in
writing if that meant delivery in person by the joint maker of a
note to plaintiff, an affirmative answer in writing held not er-
roneous, there being no evidence of delivery in any other man-
ner.

4, Bills and Notes: DEFENSES: WAIVER. A promissory note con-
taining a waiver of demand, protest and extension of time for
payment does not thereby waive the defense that an action on
the note was barred by the statute of limitations.

APPEAL from the district court for Dodge county:
FREDERICK L. SPEAR, JUDGE. A ffirmed.

Mapes, Johnson & Maynard, for appellant.
Cook & Cook and Abbott, Dunlap & Corbett, contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAy,
PAINE and CARTER, JJ.

ROSE, J.

This is an action commenced September 27, 1934, on a
promissory note for $5,000, dated March 11, 1925, payable
March 11, 1926, and bearing interest at the rate of 6 per
cent. per annum. Entries on the back of the note show
annual payments of interest to March 11, 1932. There is
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also an entry indicating that on August 23, 1933, interest
" was paid to March 11, 1933. Henry Kuhse, plaintiff, was
payee. Ernest M. Luther and Edward Luther, defendants,
were makers. The note contains the following provision:

“The makers and indorsers hereby severally waive de-
mand, protest, and notice of protest and extension of time
of payment of this note.”

In addition to indorsements showing payments of inter-
est, the following appears on the back of the note:

“Aug. 23, 1933, payment on this note is hereby extended
to March 11, 1934, which is to be considered the due date.
H. Kuhse.”

The amended petition contains the plea that Edward
Luther on August 23, 1933, paid the interest to March 11,
1938. There was a prayer for judgment for principal and
unpaid interest amounting to $5,500.

To the petition Ernest M. Luther, defendant, interposed
a general denial. Edward Luther, defendant, admitted the
execution of the note, and alleged in his answer that he did
not receive any part of the consideration; that he signed
the note as surety for Ernest M. Luther and for the latter’s
accommodation ; that the action was barred by the statute
of limitations.

Upon a trial of the cause the jury rendered a verdict in
favor of plaintiff and against Ernest M. Luther, defendant,
for $5,548.33, and in favor of Edward Luther, defendant,
against plaintiff. The district court entered judgment on
the verdict. From that part of the judgment in favor of
Edward Luther, plaintiff appealed.

Ernest M. Luther made no defense. The determining
question is the statute of limitations as applied to the de-
fense of Edward Luther. On appeal plaintiff stated his
position as follows:

“All parties admit that the defendant, Ernest M. Luther,
made all of the interest payments except the last one, which
was made on the 23d day of August, 1933. Who paid this
is in dispute. As to the payment of August 23, 1933, the
plaintiff. pleaded and produced evidence to prove that the
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same was paid by Edward Luther, and the defendant Ed-
ward Luther denies this. The defendant Edward Luther
took the position that if he did not make the payment the
cause of action was barred as against him, and the plaintiff
took the position that it made no difference which one of
the defendants paid it, it kept the note alive as to both
makers. This was the pivotal issue in the trial.”

In a preliminary argument, plaintiff insists that defend-
ants were joint makers; that the consideration received
from plaintiff by Ernest M. Luther was also consideration
as to Edward Luther; that the latter was primarily liable
for payment of the debt; that payments of interest by
Ernest M. Luther bound Edward Luther; that there should
have been judgment against both defendants notwithstand-
ing the verdict; that there was error in refusing offered in-
structions showing liability of Edward Luther considered
as surety and accommodation maker. These propositions
are without merit, if the evidence is sufficient to sustain the
finding that the action as to Edward Luther was barred by
the statute of limitations. The jury were instructed as
follows:

“If * * * you find from a preponderance of the evidence
that on August 23, 1933, Edward Luther paid the interest
on the note to March 11, 1933, by giving to plaintiff a check
signed by Ernest M. Luther and made payable to plaintiff,
you will return a verdict for plaintiff against both defend-
ants. On the other hand, if these facts have not been
proved by plaintiff by a preponderance of the evidence you
will return a verdict in favor of plaintiff against the de-
fendant Ernest Luther and against plaintiff and in favor of
the defendant Edward Luther. These questions are the
sole questions for your consideration.”

The defenses as to surety and accommodation maker
were thus, in effect, decided in favor of plaintiff. A cause
of action against Edward Luther on the note arose when it
was due and unpaid March 11, 1926. The petition was
filed more than five years thereafter on September 27, 1934.
Defendant Ernest M. Luther alone paid the annual interest
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to March 11, 1932. Did Edward Luther make the last pay-
ment of interest August 23, 1933, as alleged in the petition?
In support of that allegation there was evidence tending to
prove that, in the First National Bank of Hooper, in the
presence of the cashier, on August 23, 1933, Edward Luther
gave plaintiff a 300-dollar check to pay the interest to
March 11, 1933 ; that he pushed the check and the note thus
indorsed over to plaintiff. The check is in the record. It
was signed by Ernest M. Luther alone and does not bear the
name of Edward Luther. The latter testified in substance:
Never had possession of the check; did not hand it to plain-
tiff ; never saw it until produced in court; never orally
promised to pay the debt; never paid anything on it; did
not know any interest had been paid or know that the debt
was unpaid.

On conflicting evidence the jury found that Edward
Luther did not pay the interest for the year ending in 1933
or deliver the 300-dollar check to plaintiffi. The pertinent
facts were thus settled by the verdict. It follows that the
action was outlawed as to Edward Luther long prior to the
transactions of August 23, 1933, unless, as a matter of law,
the payments of interest by Ernest M. Luther bound both
defendants. The majority rule in the United States was
recently stated by an annotator as follows:

“A part payment of principal or interest by one of two
or more joint or joint and several debtors binds only the
person making the payment, and does not operate to take
the debt out of the statute of limitations as against his co-
obligors.” 71 A. L. R. 378.

The cases so holding are collected in the note, including
the following Nebraska precedents: Mayberry v. Willough-
by, 5 Neb. 368, 25 Am. Rep. 491 ; Dwire v. Gentry, 95 Neb.
150,145 N. W. 350; Hall v. Rogers, 113 Neb. 290, 202 N. W.
908. In the last of the Nebraska cases cited the rule was
stated in this form:

“A payment by one of several joint debtors on a note,
without the authority or consent of the others, will not toll
the statute of limitations as to them.”
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In argument there was an attempt by plaintiff to dis-
tinguish the case last cited on the ground that one of the
signers of the note was a surety, whereas, in the case at
bar, both signers were primarily liable to payee for the
debt. The writer of the opinion in the Hall-Rogers case,
however, said that it was immaterial whether one of the
signers “was a surety or a joint obligor, so far as concerns
his liability to payee.”

It is further contended by plaintiff that the rule quoted
was changed by the negotiable instruments law, which pro-
vides:

“The person ‘primarily’ liable on an instrument is the
person who by the terms of the instrument is absolutely
required to pay the same.” Comp. St. 1929, sec. 62-1702.

A joint maker primarily liable on a note, when executed,
who has done nothing to waive the bar of the statute of
limitations as a defense or to prevent it from running
against the debt as to him, is not deprived of that defense
by payments of his comaker or by the provision quoted
from the negotiable instruments law.

It is further insisted that the trial court erred in direct-
ing the jury that delivery of the 300-dollar check to plaintiff .
meant delivery in person by Edward Luther. Referring
to the instruction that both defendants were liable, if Ed-
ward Luther paid the interest to March 11, 1933, by giving
to plaintiff a check signed by Ernest M. Luther, the jury
submitted to the trial court in writing the following in-
quiry:

“Does the delivery of this check mean delivery in person
by Edward Luther?”

To this the presiding judge directed the jury in writing
as follows:

“Yes. Delivery as used in these instructions means de-
livery in person by Edward Luther.”

There was clearly no error in this direction, since there
was no evidence of a delivery of the check in any other
manner. The waiver of demand, protest, notice of protest
and extension of time for payment was not a waiver of the
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statute of limitations. In these views of the law and the

facts, error prejudicial to plaintiff has not been found in

the proceedings and judgment of the district court.
AFFIRMED.

H. E. GLATFELTER, APPELLANT, V. H. F. CURTIS ET AL., AP-
PELLEES.

FILED MARCH 20, 1936. No. 29564,

1. Contracts: REscISSION. The right to rescind a contract for
fraud or duress must be promptly exercised upon discovery of
the grounds therefor.

: DILIGENCE: QUESTION oOF FAcT. Whether
one, seekmg to rescind a contract on the ground that it was
procured by fraud or duress, has acted with reasonable prompt-
ness is, ordinarily, a question of fact and in a law action is for
the jury to determine.

APPEAL from the district court for Lancaster county:
FREDERICK E. SHEPHERD, JUDGE. A ffirmed.

W. T. Thompson and John L. Mattox, for appellant.

C. J. Campbell and Fradenburg, Stalmaster & Beber,
contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAy,
PAINE and CARTER, JJ.

Goop, J.

This is an action to recover $4,250 alleged to be due plain-
tiff from defendants upon a written contract. It was al-
leged that the contract was executed by plaintiff and de-
fendant Curtis, but, in fact, Curtis was acting not only for
himself but for the Lyman-Richey Sand & Gravel Company
(hereinafter referred to as the company), of which Curtis
was president, and that therefore both defendants are
liable to the plaintiff. The company denied that it was a
party to the agreement or was liable thereon. Defendant
Curtis admitted the execution of the contract, and each of
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the defendants set up an affirmative defense that all claims
of the plaintiff had been satisfied by a compromise agree-
ment, by the terms of which plaintiff was paid $1,500 cash,
given a promissory note for $1,500, a deed to certain real
estate, and released from a provision in the original con-
tract whereby plaintiff agreed to abstain from engaging in
the sand and gravel business for a period of 15 years.
Plaintiff admitted the execution of the settlement contract,
but sought to avoid it on the ground that it was procured
by fraud and duress. A trial of the issues to a jury re-
sulted in a verdict and judgment thereon for defendants.
Plaintiff has appealed.

The record discloses that January 9, 1926, a written
option contract was executed by Glatfelter & Powell and
Curtis, wherein the former gave an option to the latter to
purchase the sand and gravel properties of Glatfelter &
Powell, for a consideration named therein, within a stipu-
lated period. Curtis exercised the option within the pre-
scribed period, and the sand and gravel properties were con-
veyed to him. The consideration mentioned in the contract
was $1,000, paid at the time the option contract was exe-
cuted; $19,000, payable March 1, 1926; $30,000, payable
April 1, 1926, and three promissory notes, aggregating
$25,000. The promissory notes were due, respectively,
March 1, 1927, 1928, and 1929. The contract further pro-
vided for the payment of $250 a month for 100 months,
commencing April 1, 1926, to Glatfelter and a like amount
to Powell. The contract further recited that Glatfelter &
Powell would refrain from engaging in the sand and gravel
business in the state of Nebraska for 15 years from April
1, 1926. The payments, aggregating $75,000, which were
to be made to Glatfelter and Powell jointly, have been made,
and a number of the 250-dollar payments have been made
to Glatfelter. It is alleged that $4,250, however, was due
plaintiff upon the 250-dollar monthly payments when this
action was instituted. The record also discloses that shortly
after Curtis acquired the properties of Glatfelter & Powell
he leased them, with others that he had acquired, to the
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company. There were three of these leases, each running
for one year. After the expiration of the leases the proper-
ties were conveyed absolutely to the company. After the
first of the leases was executed the 250-dollar monthly pay-
ments to Glatfelter were made by the company.

April 23, 1932, a compromise contract was entered into
between Glatfelter, on the one hand, and Curtis and the
company, on the other. By the terms of this settlement
contract $1,500 in cash was paid to Glatfelter; he was given
a promissory note for $1,500 and a deed to certain real
estate, and he was released from his agreement to refrain
from engaging in the sand and gravel business, as provided
in the original contract. Plaintiff seeks to avoid this con-
tract of settlement on the ground that it was procured by
fraud and duress. The fraud alleged is that defendants
falsely represented that the company was in financial diffi-
culties, was insolvent and unable to pay its obligations in
full. Plaintiff also alleged that at the time the contract of
settlement was entered into he was threatened with prose-
cution under the anti-trust laws of the state whereby he
would be criminally liable; that an action was then pending
by the attorney general against the company and others,
and that he would be made a party to this action; that this
threat so operated on his mind as to destroy his free agency,
and that, under the influence of the fraud and duress so
practiced, he was induced to enter into the settlement con-
tract. Plaintiff contends that he did not learn of the fraud
practiced upon him until several months later, and very
soon thereafter he rescinded the contract of settlement, and
in December, 1932, tendered to Curtis return of the promis-
sory note and the deed he had received, but did not return
the $1,500 cash, as more than that amount was then due
him under the original contract.

On trial of the cause, the court submitted to the jury the
question of whether the original contract entered into was
in behalf of the defendant Curtis alone or whether he was
acting for himself and the company; and submitted to the
jury the question of whether or not the contract of settle-
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ment in April, 1932, was procured by fraud and duress, and
in that connection gave this instruction: “In order to void
the contract of April 23d, 1982, as obtained by fraud, or
duress, it was incumbent upon the plaintiff to act to re-
scind it with reasonable promptness after learning the
facts, that is, to tender back what he received thereby and
disavow the contract, except that it was not necessary for
him to offer back the $1,500 which he received. And if you
find from the evidence that he failed to act with such
promptness in this regard you are instructed that he is not
entitled to recover.”

Since the verdict was for both defendants and since the
only defense offered by Curtis was the compromise settle-
ment, it is clear that the jury found from the evidence either
that the contract of settlement was not procured by fraud
or duress, or that plaintiff did not act with reasonable
promptness in rescinding the contract of settlement.

Plaintiff contends that there is no evidence in the record
that plaintiff did not act with reasonable promptness in
rescinding the settlement contract; that by the quoted in-
struction the jury were given to understand that, under the
facts disclosed, it was their province to determine whether
or not plaintiff had acted with reasonable promptness in
disavowing the contract, and that the instruction was,
therefore, prejudicial to plaintiff.

With this contention we are unable to agree. Plaintiff
made no complaint against the contract of settlement until
November, 1932, and does not claim to have made any
tender of return of the deed and promissory note until De-
cember, 1932. Plaintiff contends that he had no knowledge
of the fraud until he learned of a settlement, made some
time after April, 1932, between the company and Powell.
Plaintiff testified that at the time the contract of settlement
was executed he inquired what the company was going to -
do with Powell, and that Curtis answered, in effect, that
Powell would receive nothing further on his contract, and
that plaintiff learned later that a settlement was made with
Powell, whereby a considerable amount was paid to him.
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We fail to discern wherein this information advised plaintiff
of any fraud that may have been practiced upon him. From
the record it appears that plaintiff was a man of education
and quite large business experience; that he had in his em-
ploy an able lawyer much of the time and frequently con-
sulted him on business matters.

From an examination of the record, it is very question-
able whether there was sufficient evidence to warrant the
jury in finding that the representation that the company
was in financial stress was untrue. So far as the duress is
concerned, plaintiff must have known thereof at the time
the contract of settlement was made. Accepting as true his
statement, he could have readily ascertained that the action
pending against the company and others, to which, it was
threatened, he would be made a party, was not a criminal
action but one civil in its nature. But, aside from this,
there is no competent evidence to show that plaintiff may
not have been aware of any fraud or duress practiced upon
him immediately after the settlement contract in April,
1932. TUnder these circumstances, we are convinced that
it was a question of fact as to whether or not, under all the
circumstances, he acted with reasonable promptness in dlS—
avowing the contract.

It is a rule of law that one who seeks to avoid a contract,
the execution of which he claims was procured by fraud
or duress, must act to rescind within a reasonable time after
discovery of the fraud or duress. :

In Arnold v. Dowd, 85 Neb. 108, 122 N. W. 680, it was
held: “The right to rescind a contract for fraud must be
promptly exercised upon discovery of the ground therefor.”
A similar holding was made in Awmerican Bldg. & Loan
Ass'n v. Rainbolt, 48 Neb. 434, 67 N. W. 493. 1In the latter
case it was held: “The right to rescind a contract on the
ground of fraud must be promptly exercised upon the dis-
covery of the ground therefor. The continued use or em-
ployment of property will, in such case, be construed as an
election to affirm the contract under which it was received.”
This holding was reaffirmed in Pollock v. Smith, 49 Neb.
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864, 69 N. W. 312. A similar ruling was made in Vavra v.
Claridge, 112 Neb. 553, 199 N. W. 834. In the latter case
it was further held that a ‘“delay of two weeks, when no
injury is shown to have accrued to the adverse party, is not
an unreasonable delay.”

Several months elapsed after the execution of the settle-
ment contract before plaintiff made any complaint, and
when, by the exercise of reasonable diligence, he might
have been apprised as to whether the representations made
were true or false, and been apprised of the character of
the action to which he was threatened to be made a party.
Under these circumstances, it was a question of fact as to
whether the delay was unreasonable, and was a proper
question to be submitted to the jury. We think that the
court did not err in giving the quoted instruction.

Complaint is made of the giving of other instructions,
which we have carefully examined, and we find no error in
their giving. Plaintiff complains of the exclusion of certain
testimony offered on rebuttal. Objection was sustained on
the ground that the evidence was not proper rebuttal. We
think the objection was properly sustained. The proffered
evidence should have been offered in chief.

Error prejudicial to plaintiff has not been found. The
judgment is

AFFIRMED.

ETTA TYLER, APPELLEE, V. ESTATE OF MARY A. MCDOUGAL,
APPELLANT.

Fep MArcH 20, 1936. No. 29589.

1. Witnesses: COMPETENCY. In an action against a decedent’s
estate for money loaned, a disinterested witness is competent to
testify to admissions against interest by the deceased as to what
she owed claimant.

2. Appeal: Law oF THE CASE. “When the evidence is substantial-
ly the same as on a former appeal, the weight and effect to be
given such evidence must be considered as foreclosed by the
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former decision on that point.” Hruby v. Sovereign Camp,
W. O. W., 83 Neb. 800, 120 N. W. 427.

APPEAL from the distriet court for Johnson county:
JOHN B. RAPER, JUDGE. Affirmed.

Harry R. Ankeny and Raymond B. Morrissey, for appel-
lant.

Armstrong & McKnight, contra.

Heard before Goss, C. J., RoSE and DAy, JJ., and ELDRED
and TEWELL, District Judges.

Day, J.

Etta Tyler filed a claim against the estate of Mary A.
MecDougal, deceased, for $500, which she asserts was loaned
deceased during her life. Upon trial to a jury, a verdict
was returned in favor of claimant. This case has been be-
fore this court before (Tyler v. Estate of McDougal, 126
Neb. 534, 253 N. W. 672; id. 127 Neb. 681, 256 N. W. 518)
when it was held that the evidence did not support the find-
ing of the trial court that the amount of the purported loan
was $500.

The claimant established her claim entirely by testimony
of disinterested witnesses as to admissions of the deceased
during her lifetime that she had borrowed $500 from the
claimant. The appellant contends that such evidence is in-
sufficient as a matter of law or matter of fact to establish
a cause of action. The only authoritative opinion cited to
support this contention is Kislingbury v. Evans, 40 Utah,
356, 121 Pac. 571, which holds: “Under the statute prohibit-
ing a party to testify to any transaction with a decedent, or
to any matter of fact equally within the knowledge of the
parties and decedent, a plaintiff suing a decedent’s estate
for money loaned decedent on an open account is incom-
petent to testify, when shown a memorandum book and
asked what it is, that it is the money that she loaned to
decedent, and such testimony may not be considered as evi-
dence of a loan.” This does not seem applicable to our
case, since Mrs. Tyler did not testify as to the declaration
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of Mrs. McDougal. Of course, under our statute, she was
likewise an incompetent witness.

However, the authorities almost unanimously support the
following proposition: In an action against a decedent’s
estate for money loaned, a disinterested witness is compe-
tent to testify to admissions against interest by the de-
ceased as to what she owed claimant. Hartley v. Hartley,
50 Ga. App. 848; Finney v. Rollins, 127 Ark. 617, 192
S. W. 210; Schell v. Weaver, 225 111, 159, 80 N. E. 95; Jami-
son v. Jamison, 113 Ia. 720, 84 N. W. 705; Mohn v. Mans-
field, 167 Mich. 10, 132 N. W. 525; Estate of Linkman, 191
Wis. 353, 210 N. W. 705.

It is urged that the evidence in this case is substantially
the same as that on the former appeal. The rule is: “When
the evidence is substantially the same as on a former ap-
peal, the weight and effect to be given such evidence must
be considered as foreclosed by the former decision on that
point.” Hruby v. Sovereign Caomp, W. O. W., 83 Neb. 800,
120 N. W. 427.

While the record in the former trial is not before us for
the purpose of comparison, a reference to the two former
opinions in this case indicates that the evidence is not sub-
stantially the same. There are other and different wit-
nesses, who testify as to admissions of the decedent relative
to the loan by the claimant here, with particularity suffi-
cient to establish the fact, if believed, that the decedent was
indebted to the claimant for money borrowed in the sum of
$500. The jury believed these witnesses. Under these cir-
cumstances, the judgment cannot be disturbed.

AFFIRMED.

TEWELL, District Judge, dissenting.

I dissent from the final conclusion reached by the ma-
jority of the court in this case. The evidence introduced
in the second trial, and now here for review, does not dif-
fer, materially, from that introduced in the former trial,
with the exception that in the second trial two witnesses,
who did not testify in the first trial, have testified to ad-
missions made by the deceased to the effect that the amount
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the deceased had borrowed from the claimant was the sum
of $500. No circumstance shown in the evidence, other
than of admissions by the deceased, tends to establish the
existence of a debt of the deceased to the claimant, and the
admissions established by the testimony are mostly of a
vague and ambiguous nature.

As against these admissions, the record shows the de-
ceased to have had more than enough immediately available
cash to have purchased the property, which it is claimed she
purchased with the aid of money borrowed from the claim-
ant, at the time of its purchase, and long after the time of
the alleged loan, to have placed $430 in the hands of the
claimant with which to pay for her burial in case of her
death. While competent and reliable testimony of admis-
sions of a deceased may be sufficient to establish a claim
against his estate without corroboration by proof of other
circumstances, proof alone of such admissions should be
held insufficient as a matter of law when the admissions
proved are vague and ambiguous, and other proved circum-
stances can only be construed as disproving the existence of
the debt upon which the claim is based. The holding of this
court upon the former appeal was not entirely based, as
disclosed by the opinion recorded in 126 Neb. 534, 253 N.
W. 672, upon the failure of the evidence to prove the
amount of the alleged loan.

I think the rule announced in the second paragraph of
the syllabus of the majority opinion should prevent the evi-
dence being held sufficient upon this appeal, and especially
so when it differs from the evidence considered on the
former appeal only in that it purports to establish the
amount of the alleged debt. The failure to establish the
amount of the alleged claim at the first trial, when proof of
the amount is so plainly a necessary part of the proof, itself
looks suspicious. Rules applicable to the sufficiency of
proof in cases of this nature had best be such as to occasion-
ally result in denying a claim for an actually existing debt,
than to be such as to allow a claim for a debt that has no
existence to be so easily established and allowed.
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ANNA ROSELAND, APPELLEE, V. CHICAGO, MILWAUKEE, ST.
PAUL & PAcIFic RAILROAD COMPANY, APPELLANT.

FILED MARCH 20, 1936. No. 29599.

Trial. Where a question of fact that is material to the case is sub-
mitted to the jury by the trial court, upon which there is no
evidence to support a finding, it constitutes prejudicial error.

APPEAL from the district court for Douglas county:
WILLIS G. SEARS, JUDGE. Reversed.

Crofoot, Fraser, Connolly & Stryker, for appellant.
R. B. Hasselquist and Donald S. Krause, contra.

Heard before GooD, PAINE and CARTER, JJ., and
CLEMENTS and THOMSEN, District Judges.

CARTER, J.

This is an action brought in the district court for Douglas
county for damages alleged to have been caused by the
negligent operation of one of defendant’s passenger trains,
resulting in a collision with the automobile in which plain-
tiff was riding and inflicting injuries upon the plaintiff for
which recovery is sought. The verdict of the jury was for
$11,000, and judgment was entered thereon. From the
overruling of its motion for a new trial, defendant appeals.

The record shows that, on the evening of October 26,
1933, the plaintiff and her husband and about twenty other
persons had attended a meeting a few miles from Dunbar,
Towa, all being transported in a school bus engaged for that
purpose. At about 1 a. m. the next morning they returned
by the same means to the depot in Dunbar where many had
left their cars. The plaintiff, her husband and her hus-
band’s younger brother got into their car and started east
on the highway immediately north of and paralleling de-
fendant’s tracks. At a point approximately 425 feet east
of the depot, they turned south to cross defendant’s railroad
tracks, at which time the collision occurred.

Plaintiff contends that the train was traveling at a high,



638 NEBRASKA REPORTS [VoL. 130
Rose’and v. Chicago, M., St. P. & P. R. Co.

dangerous and negligent rate of speed; that no whistle was
sounded nor bell rung; that the train was being operated
without a headlight on the engine; and that defendant neg-
ligently failed to have a flagman or automatic signal at the
crossing to warn the public.

The contention of the defendant is that the plaintiff was.
guilty of such contributory negligence as would defeat her
cause of action. Defendant also alleges that the whistle
was blown and the bell rung before reaching the crossing,
as required by law, and that the headlight on the engine
was burning at all times mentioned prior to and at the time
of the accident.

The record discloses that many witnesses were examined
by each party on the matters at issue in the case. There
was not any evidence produced, however, tending to show
negligence based upon the absence of a flagman or a signal-
ing device at the crossing when the collision occurred.
Under the law of Iowa, it must be shown that the crossing
is more than ordinarily dangerous before an action based
on negligence can be predicated on the failure of the rail-
road company to provide a flagman or signaling device.
Glanwville v. Chicago, R. I. & P. R. Co., 190 Ia. 174, 180 N. W.
152; Williams v. Mason City & Ft. D. R. Co., 205 1a. 446,
214 N. W. 692,

The court’s second instruction informed the jury that
the negligence alleged in the petition was as follows: (1)
That the train in question was operated at a high, danger-
ous and negligent rate of speed; (2) that no whistle was
blown within a distance of a mile of said crossing, and that
none was blown at the point where a whistle-post sign was
located; (3) that the bell upon the engine was not rung
within a distance of a mile of the crossing; (4) that no
headlight was provided upon the railroad engine; (5) that
adequate lights were not provided upon the engine and
train to warn the plaintiff and others of the approach there-
of ; and (6) that the crossing, under the circumstances then
existing, was a dangerous crossing, partially obstructed
from view, and that no flagman or signal was stationed or
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erected thereby to warn the public of the approach of de-
fendant’s trains.

In its fifth instruction, the court informed the jury as
follows:

“Before the plaintiff will be entitled to a verdict at your
hand she must establish by a preponderance of the evidence
one or more of her charges of negligence which she claims
against the defendant and which she alleges as proximate
causes of the collision between the defendant’s train and
the automobile in which she was riding and her consequent
injury. Should she so establish as she is herein required
to do as a prerequisite to being entitled to a verdict at your
hands, you will find for the plaintiff, and be guided with
reference to your money award by another instruction
which will be given you later on herein.

“But should she not so establish as she is herein re-
quired to do as a condition precedent to being entitled to a
verdict at your hands, then you will find generally for the
defendant.”

Defendant’s instruction No. 8, which was refused by the
court, was as follows: “Plaintiff makes some claim in her
petition filed herein that the defendant was negligent in
that no flagman or automatic signal was stationed or
erected at the crossing in question. You are instructed that
defendant, as shown by the evidence in this case, was under
no duty to maintain a flagman at the crossing or to install
and operate an automatic signal at said point, and you
should disregard any such claims of the plaintiff.”

As we have hereinbefore stated, there was no evidence
offered on the subject of negligence in not providing a flag-
man or signal at the crossing in question that would war-
rant the submission of that issue to the jury. This court
has held many times that a submission of an issue of fact
material to the case that is not supported by the evidence is
erroneous.

“Instructions to a jury which leave that body at liberty
to infer or find facts as existent, of which there is no evi-
dence, are erroneous, and such errors, unless without preju-
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dice, furnish ground for reversal of-a judgment.” State v.
Bartley, 56 Neb. 810, 77 N. W. 438.

“An instruction submitting to the jury as an issue of fact
a question material to the case, regarding which there is
no evidence to support a finding, is erroneous.” Chamber-
lain Banking House v. Woolsey, 60 Neb. 516, 83 N. W. 729.

“The instructions of the court should direct the attention
of the jury only to facts in support of which evidence has
been introduced upon the trial. When an instruction is not
founded upon the evidence, and is calculated to mislead the
jury in considering the facts of the case, the judgment
must be reversed.” Mannion v. Talboy, 76 Neb. 570, 107 N.
W. 750.

“The submission of such a charge of negligence without
evidence to support it and with the instruction of the court
that, if they found any of the charges of negligence true,
they might render a verdict for plaintiff, led the jury to be-
lieve there was evidence to support this charge. For aught
we know this may have been the charge of negligence on’
which the jury fixed liability on defendant. The instruction
was prejudicially erroneous.” Tighe v. Interstate Transit
Lines, ante, p. 5, 263 N. W. 483.

We conclude therefore that the court erred in submitting
to the jury the question of negligence based on defendant’s
failure to have a flagman or signal stationed or erected at
the crossing where the collision occurred.

Plaintiff contends, however, that the court by giving in-
struction No. 8 withdrew this and other questions from the
jury, and that the error, if any, was not therefore preju-
dicial to the defendant. The court’s instruction No. 8 is as
follows: “Should you find that the headlight of the train
that injured the plaintiff was throwing its full flood of
light before and at the time of the impact, then you will
return your verdict for the defendant, as had the plaintiff
looked in such condition of the full flood of such rays, she
would have seen the oncoming train in time so that the ac-
cident could have been avoided by reasonable action on the
part of the plaintiff.”
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It is the contention of plaintiff that this instruction with-
draws all questions of negligence from the jury except
whether the headlight on the engine was burning. To this
we cannot agree. It will be noted that the instruction states
that, if the headlight was throwing its ‘“full flood of light”
before and at the time of the impact, then the jury should
return a verdict for the defendant. What constitutes a
“full flood of light” was not defined by the instructions. It
certainly would not include a dimmed light. Even if the
headlight was burning, the jury might logically say that
it did not throw a “full flood of light” and then find that
the headlight on the engine was an adequate one and thus
be forced to consider all the other allegations of negligence.
In such case, the jury would have to consider instruction
No. 2 and find the defendant negligent in one of the respects
therein specified in order to bring in a verdict for the plain-
tiff. In so doing, they might consider the allegation of
negligence that was not supported by the evidence. We
therefore conclude that instruction No. 8 did not preclude
the jury from considering the court’s instruction No. 2.

For the reasons herein stated, the judgment is reversed
and the cause remanded for a new trial.

REVERSED.

ANTON NELSON, APPELLANT, V. ERIC PLAUTZ ET AL., APPEL-
LEES.

FiLep MarcH 26, 1936. No. 29579.

Automobiles: NEGLIGENCE. The failure of the driver of an automo-
bile, upon approaching an intersection, to look in the direction
from which another automobile is approaching, where, by look-
ing, he could see and avoid the collision that resulted, is, in the
circumstances of this case, more than slight negligence, as a
matter of law, and defeats a recovery.

APPEAL from the district court for Lancaster county:
LINCOLN FROST, JUDGE. Affirmed.



642 NEBRASKA REPORTS [VoL. 130

Nelson v. Plautz

0. B. Clark, for appellant.
Chambers & Holland and Roland A. Locke, contra.

Heard before Goss, C. J., ROSE and DAy, JJ., and ELDRED
and TEWELL, District Judges.

Goss, C. J.

Plaintiff appeals from a judgment on a verdict directed
against him in his suit for damages to him and his car in a
collision. The point announced to the jury by the trial
court when directing the verdict was that plaintiff was
guilty of more than slight negligence.

The collision occurred about 8 o’clock on the morning of
October 17, 1933, at the intersection of a north and south
highway, called in the record the Emerald highway, and a
road running northwest and southeast, called the Malcolm
highway. Neither road was protected by stop signs. Plain-
tiff was on the seat at the right of his son, Edwin Nelson,
who was driving plaintiff’s car north. In the back seat
were plaintiff’s wife and daughter and his brother-in-law,
Martin D. Franson. Mrs. Plautz and her mother were
being driven by defendant Wilber Dewey in defendant Eric
Plautz’s car in a southeasterly direction on the Malcolm
highway.

About 100 feet south of the intersection is a railroad
track. Plaintiff’s car slowed down for the track, which was
considerably higher than the road it had been traveling,
and when he was on the track, Edwin Nelson testified, he
looked in both directions along the Malcolm highway but
there was no car on that highway toward the northwest.
He could see about a quarter of a mile to the northwest.
The Emerald highway was level to the intersection. He
was driving 15 to 18 miles an hour. There were some tall
weeds that obstructed his view of the Malcolm highway for
20 or 30 feet after he left the railroad track, but when he
reached a point 50 feet from the track he could have seen
up and down the Malcolm highway. But he never looked
again after leaving the track. He testified that he did not
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see defendant’s car coming from the northwest until it
swerved to the left right in front of him to avoid a collision
and then it was too late to do anything; that he saw it
about ten feet away and then plaintiff’s car was in the in-
tersection with the front wheels across the center; the
“front left corner” of plaintiff’s car was hit by “about the
center” of defendant’s car; the right side of defendant’s
car was “pushed in quite a bit.”

Franson was sitting on the left-hand side of the rear seat
of plaintiff’s car. He testified that he looked both ways
when the car was on the railroad track—he could see a
quarter of a mile west of the intersection—and saw no one
coming; the next time he looked the Nelson car was just
entering the intersection and he could see up that highway
300 feet but saw no one coming, and at that time the Nelson
"car was about 25 feet from where the collision occurred;
there was no car in sight; he saw the Plautz car 200 feet
away when the Nelson car was in the intersection; he
thought the other car would slow up and go behind the
Nelson car so he said nothing; he estimated the speed of
the Plautz car at 60 miles an hour; the Nelson car was go-
ing about 10 miles an hour with its front wheels “almost”
at the center of the intersection; the Nelson car proceeded
about five feet when it was “side-swiped” (later changed
by the witness to “front-swiped”) by the Plautz car. The
conclusion from the testimony of this witness that the car
in which he was riding, going 10 miles an hour, was “front-
swiped,” after going 5 feet, by a car which traversed 200
feet in the same time, is too contrary to possibilities to
justify credibility. :

Plaintiff was a witness. He first saw the car about ten
feet away. He says he grabbed the emergency brake, shut
his eyes and when he came to “we were turned plumb
around and over.”

We get little help from the directions the cars took after
the impact. That, of course, was influenced by the momen-
tum with which they hit, the points where each contacted
the other, and the consequent loss of control by the drivers.
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If both cars had been driven with due care, the collision
would not have occurred. It is not enough to prove that
the driver of defendant’s car was guilty of negligence if
the evidence shows that the driver of plaintiff’s car was
also negligent and that his negligence was more than slight.
Plaintiff “cannot recover, even though defendant was negli-
gent, unless the contributory negligence of plaintiff was
slight and the negligence of defendant was gross in com-
parison therewith; and, if, in comparing the negligence of
the parties, the contributory negligence of the plaintiff is
found to exceed in any degree that which, under the circum-
stances, amounts to slight negligence, or if the negligence
of defendant falls in any degree short of gross negligence
under the circumstances, the contributory negligence of
plaintiff, however slight, will defeat a recovery.” Morrison
v. Scotts Bluff County, 104 Neb. 254, 177 N. W. 158. This
leading case on the subject in this court has been followed
in many others.

We do not seem to have any cases in our court where it
was held, as a matter of law, that the failure to look would
amount to more than slight negligence and preclude a re-
covery. In Thrapp v. Meyers, 114 Neb. 689, 209 N. W. 238,
plaintiff testified that he looked in the direction of defend-
ant before entering the intersection. So the court held that
whether or not his failure to see the defendant constituted
such negligence as would defeat a recovery was a question
of fact. In the opinion the court said: “We have no doubt
that cases may arise where it would be the duty of the court
‘to rule, as a matter of law, that the failure of the driver
of an automobile upon approaching an intersection to look
in the direction from which other travelers upon the high-
way might be expected would amount to more than slight
negligence and prevent a recovery, but we do not feel war- )
ranted in laying down a hard and fast rule governing all
cases.”

In Thieme v. Weyker, 205 Wis. 578, 238 N. W. 389, the
court reversed a judgment for plaintiff and directed a judg-
ment of dismissal, holding that, where plaintiff entered an
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intersection at 15 miles an hour without looking, where
looking would have been effective, he was guilty of contrib-
utory negligence as a matter of law.

To fail to apply such a rule to this case would be an invi-
tation to the careless and reckless driver to continue in the
exercise of these qualities. In these days, when automobiles
in greater number and frequency cross even unimportant
intersections, it is the duty of the court to state, upon oec-
casions when such situations come before it, such rules of
law as will aid in the safety of the highways. The driver
of plaintiff’s car had the opportunity to look when by look-
ing he could see that defendant was coming at such a speed
as would endanger plaintiff’s car and its occupants, if it
proceeded into the intersection without stopping or slowing
down. Preventive action was easy. It would have been
effective. He took no action whatever. This made him
negligent in the circumstances, as a matter of law. It is
true that plaintiff’s car, being on the right of the other, had
the right of way, other things being equal, but that did not
do away with the duty of its driver to exercise due care and
to avoid negligence on his own part.

The judgment of the district court is

AFFIRMED,

RAY A. CRANCER, APPELLANT, V. JOHN A. REICHENBACH ET
AL., APPELLEES.

FIiLep MArcH 26, 1936. No. 29495.

1. Contracts: CONSTRUCTION. Whether a contract, in clear, un-
ambiguous language, creates a trust relation between the par-
ties thereto must be determined by the intention of the parties,
as deduced from the language used in the contract.

2. QUESTION OF LAw. The construction of a
w11tten contract, if couched in clear, unambiguous language, is

a question solely for the court.
. 3. Payment of interest by a trust company to

its customer upon daily balance of funds he has placed in the
possession of the company, though not conclusive, is a strong
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indication that title to the funds passed to the company, and
that the relation between it and its customer was that of debtor
and creditor.

Contract, outlined in the opinion, held insuffi-
cient to create a trust.

APPEAL from the district court for Lancaster county:
FREDERICK E. SHEPHERD, JUDGE. Affirmed.

Harry R. Ankeny and Jay O. Rodgers, for appellant.

Perry, Van Pelt & Marti, H. W. Baird and Frank A.
Peterson, contra.

Heard before Goss, C. J., Rosg, Goopn, EBERLY, DAY,
PAINE and CARTER, JJ.

Goop, J.

This is an action in tort to recover double damages for
alleged conversion of trust funds. At the close of all the
evidence, the trial court directed a verdict for defendants.
Plaintiff has appealed.

In the petition are set forth 98 causes of action, each
based upon a written contract between the Lincoln Trust
Company and another. It is charged that each contract
created a trust. Plaintiff was a party to one of the con-
tracts, and the other contracts he claims to hold as assignee.
In all material respects the contracts are identical. The
defendants are officers and members of the executive com-
mittee of the Lincoln Trust Company which has been ad-
judged a bankrupt.

The Lincoln Trust Company created a department in its
business for the handling and payment of life insurance
premiums for customers, and designated the department as
“eltelic.” Contracts were prepared for the customers avail-
ing themselves of the service in this department. The con-
tracts are identical in all material parts. In each the Lin-
coln Trust Company is designated as party of the first part
and the customer as party of the second part. The follow-
ing are the pertinent provisions of the contract:

“That said party of the second part is now carrying life
insurance upon his life as follows (Here follows list of the
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policies, date issued, amount of each, name of the company,
due date of premium and amount thereof) * * *

“In consideration of the payment by said second party of
the sum of $————— the receipt whereof is hereby ac-
knowledged, and in further consideration of the covenants
and payments hereinafter set out, the said Lincoln Trust
Company, party of the first part, hereby covenants and
agrees as follows:

“1. To pay unto each of the insurance companies herein-
before named, at their respective offices or to their duly
appointed agents qualified to receive the same, the said
annual premiums as heretofore set out, during the life of
this contract and in accordance with the terms of the
several policies, promptly as the same, respectively, shall
fall due.

“2. To open on the books of said trust company an ac-
count in the name of said second party; to credit to said
account the amount herein acknowledged as received from
second party and all subsequent payments to be made by
second party, as hereinafter set out; and annually on the
day of ————— (month) in each year hereafter, dur-
ing the life of this contract, to credit to said account interest
at the rate of five per cent. on the daily balances to the
credit of said second party from month to month.

“And in consideration of the covenants and agreements
of said first party, the Lincoln Trust Company, said second
party agrees to pay the sum of $~——— on the 1st day of
each month hereafter to and including the month of (month
and year), to said first party at its office * * * and each year
thereafter during the life of this contract and the life of
said policies of insurance, to pay to said first party on the
1st day of each month the sum of $ *oxx

“It is agreed by and between the parties hereto that if
the second party shall fail and neglect to make the payments
hereinbefore set out, at any time during the life of this con-
tract, not having exercised the option hereinafter men-
tioned, then in such event first party shall have one of two

options:
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“(a) If the balance to the credit of second party on the
books of first party is sufficient to pay the next annual
premium falling due, first party may pay such premium
to the insurance company entitled to receive it, and charge
the amount to the account of second party notwithstanding
his laches; or

“(b) First party may calculate interest up to the date
current, close the account by mailing check or draft for the
balance, if any, to second party, * * * declare the contract
canceled and be acquitted and released from further lia-
bility herecunder.”

Then follow a provision that second party may omit one
or more monthly payments when the gains to his account
from interest, dividends from the participating policies,
overpayments or other gains, equal or exceed such monthly
payments; a provision for terminating the contract upon
the death of the second party and the payment of any bal-
ance to his account to the executor or administrator of the
estate of second party, and a provision for terminating the
contract by either party upon three months’ notice, and,
upon such termination, the first party to calculate interest
to the date of such proposed termination and pay to second
party the balance to the credit of his account.

It is plaintiff’s theory that each of these contracts created
a trust in which the trust company was the trustee; the
customer was the trustor or creator of the trust, and the
respective insurance companies were the beneficiaries; that
the trust company, through its officers, directors and execu-
tive committee, diverted the funds paid in by the second
parties and commingled and used the funds in the transac-
tion of its business, and did not set apart the funds arising
from the so-called “eltelic” contract in a separate trust, and,
further, that, pursuant to a statutory provision, the defend-
ants were liable for double damages.

Defendants admitted that the Lincoln Trust Company
was a corporation organized as a trust company under the
laws of Nebraska; admitted the existence of the “eltelic”
department ; the making of the several contracts, and the,



VoL. 130] JANUARY TERM, 1936 649

Crancer v. Reichenbach

amount that was to the credit of each of the second parties
when the trust company was adjudged bankrupt; but de-
nied that said contracts created, or were intended to create,
a trust relation between the trust company and the parties.
Defendants alleged that the second parties, or a great many
of them, filed claims in the bankruptey proceeding against
the bankrupt trust company, wherein they designated their
claims as debts due from the trust company; that there-
after they amended their claims to charge that the bankrupt
trust company held the money of the second parties as a
trust fund and sought the allowance of their claims as such,
but later dismissed all of these proceedings and instituted
the present action against the defendants as directors and
members of the executive committee of the trust company.
~ Plaintiff was entitled to have his cause submitted to a
jury if he made prima facie proof that trust funds, property
of the plaintiff and his assignors, had been wrongfully con-
verted by defendants. It was incumbent upon him to make
a prima facie showing that a trust relation existed between
the plaintiff and his assignors, on the one side, and the
trust company, on the other, for, without. a trust, there
could be no trust funds to be converted.

Are the provisions of the so-called “eltelic” contract
sufficient to create a trust? The contract appears to be in
clear, explicit language and free from ambiguity. The ap-
plicable rule is stated in 13 C. J. 524, in this language:
“The intention of the parties is to be deduced from the
language employed by them, and the terms of the contract,
where unambiguous, are conclusive, * * * the question be-
ing, not what intention existed in the minds of the parties,
but what intention is expressed by the language used.
When a written contract is clear and unequivocal, its mean-
ing must be determined by its contents alone; and a mean-
ing cannot be given it other than that expressed.” Another
applicable rule is that the construction of a written con-
tract is a question of law for the court. Peru Plow & Im-
plement Co. v. Johnson Bros., 86 Neb. 428, 125 N. W. 595;
Hinman v. Austin Mfg. Co., 65 Neb. 187, 193, 90 N. W. 934 ;
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MecCormick Harvesting Machine Co. v. Davis, 61 Neb. 406,
85 N. W. 390. In the latter case it was held: “It is the duty
of the court to interpret the contract between the parties.”

It may be conceded that no particular words are needed
to create a trust, but it is also true that to create a trust it
must clearly appear that such was the intention of the par-
ties. In the light of these rules, let us examine the con-
tract.

In the whole of the contract there is no reference to the
words ‘“trust” or “trustee;”’ there is no reference to a de-
posit for a special or specific purpose; there is no agreement
to hold the funds and invest them in a particular manner;
there is no agreement to use the specific funds to pay the in-
surance premiums; in fact, the implication is that the trust
company itself was to make the payments out of its funds.
The contract provides for opening an account with each of
the parties. It speaks of the payments which they are to
make in consideration for the service to be performed by the
trust company. By the payment of the sums, stipulated in
the contract, to the trust company, it undertook to pay the
premiums due from the parties to the several insurance
companies as such premiums became due. The contract
provides for the payment of interest to the customer of the
trust company. The payment of interest to the customer
upon the daily balance is a strong, though not conclusive,
indication that title to the funds paid to the trust company
passed to it, and that the relation between it and the cus-
tomer was that of debtor and creditor. In re State Bank of
Elkhorn, 129 Neb. 506, 262 N. W. 15.

It is highly improbable that the trust company would re-
ceive these funds from its customers, perform the service
of paying the premiums to the insurance company when
they became due, and pay interest to the customers upon
their daily balances in its possession, without any recom-
pense whatever. It seems clear that the parties contem-
plated that the trust company should use the funds in its
possession so as to make them yield an income to the com-
pany. If it was not to do this, it would be in the anomalous
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situation of taking the customer’s money, holding it until
premiums were required to be paid, perform all this service
and pay for the privilege of so doing without any recom-
pense whatever.

We are of the opinion that the contract was wholly in-
sufficient to create a trust relation between the trust com-
pany and the plaintiff and its assignors.

Plaintiff insists that there is evidence, aside from the
contracts, indicating a trust relation. But, since the lan-
guage of the contract is clear and unambiguous, we think
the question of whether a trust was created must be de-
termined solely from the provisions of the contract. State
v. Board of County Commassioners of Cass County, 60 Neb.
566, 83 N. W. 733; Wheeler v. Moore, 78 Neb. 484, 111 N.
W. 120.

Since no trust relation between the plaintiff and the
trust company is shown, there was no trust fund for de-
fendants to convert to their own use. The district court
properly directed a verdict for defendants. :

AFFIRMED,

RoY BEHRENS, APPELLEE, Vv, SMITH BAKING COMPANY ET
AL., APPELLANTS.

FiLep MARCH 26, 1936. No. 29562.

1. Injunction. Where the bond voluntarily delivered to secure the
issuance of a restraining order undertakes to indemnify for
damages resulting from the injunction, the term injunction in-
cludes restraining order.

AcTION ON BoND: DAMAGES. Reasonable counsel fees

necessary to procuring the dissolution of a restraining order

may be recovered in an action on the bond.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. Affirmed.

William Niklaus and J. E. Mockett, for appellants.
John J. Ledwith and Max Kier, contra.
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Heard before Goss, C. J., ROSE and DAY, JJ., and ELDRED
and TEWELL, District Judges.

Day, J.

This is an action against the principal and surety on a
bond for the wrongful issuance of a restraining order or a
temporary injunction at the commencement of an equity
suit. The jury returned a verdict for $240, upon which
judgment was entered from which the defendants appeal.

The Smith Baking Company commenced a suit in equity
to prevent Roy Behrens, a former employee operating a
bread truck upon a route, from operating such a truck on
the same route for a competitor. The petition alleges that a
restraining order was issued in connection with said suit,
which was dissolved at the trial of the case upon its merits.
This suit was determined in favor of Behrens. The petition
alleges that the plaintiff was damaged on account of loss of
time in the sum of $90, and by reason of attorney’s fees in
the sum of $400. The defendant denies specifically that the
petition in equity prayed for a restraining order and denies
all other allegations in the petition.

The appellant contends that the trial court erred in sub-
mitting the question of plaintiff’'s damage for loss of time in
excess of four days, since the restraining order was oper-
ative only from April 26, 1932, to April 30, 1932, and for
the services of an attorney because the restraining order
was dissolved by its own limitation on April 30, 1932, and
not by an effort of an attorney.

An examination of the order issued by the trial court in
the former suit reveals that it is the usual form of restrain-
ing order; that it fixed a day for the defendant four days
thereafter to appear and show cause why a temporary in-
junction should not be issued; and ordered that the re-
straining order remain in force and effect until such hear-
ing. On April 30, 1932, the day set for hearing, Behrens
filed a motion to dissolve the restraining order. The motion
was heard in conjunction with the hearing on the merits
of the case on May 7, 1932, and the restraining order was
dissolved by decree of the court entered May 19, 1932. It
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fairly appears from. the record that the parties in the
former case facilitated the hearing as much as possible.
It appears that the motion to dissolve was heard at the
earliest available date for the trial court. The argument
of the appellant is untenable that, since the undertaking
provided to indemnify the defendant for damages resulting
from an injunction and not a restraining order, there was
no restraining order. True, the bond given used the word
injunction instead of restraining order. No injunction was
ever issued, so that upon this theory there was no reason for
giving the bond. A restraining order was issued, condi-
tioned upon the giving of such a bond, and the bond in this
action was given to secure it. The restraining order was
served upon Behrens.

Section 20-1062, Comp. St. 1929, provides: “The ‘injunc-
tion’ provided by this Code is a command to refrain from a
particular act. It may be the final judgment in an action or
may be allowed as a provisional remedy, and when so al-
lowed it shall be by order. The writ of injunction is
abolished.” A well-known authority states: “Injunctions
have been broadly defined as restraining orders, and more
definitely as prohibitory writs restraining a person from
committing or doing an act, other than a eriminal act, which
appears to be against equity or conscience.” 14 R. C. L.
305, sec. 2.

In view of our statutory definition above quoted, it would
not be a strained conclusion that, where the bond volun-
tarily delivered to secure the issuance of a restraining
order, undertakes to indemnify for damages resulting from
the injunction, the term injunction includes restraining
order. It would be unthinkable that one giving such a bond
could avoid liability by substituting the word injunction -
instead of restraining order. There is no case cited by
appellant which supports such a proposition.

This court has heretofore held that reasonable counsel
fees necessary to procuring the dissolution of a restraining
order may be recovered in an action on the bond. Meeske
v. Baumann, 122 Neb. 786, 241 N. W. 550.
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Finally, the appellant argues that the restraint could not
have been longer than from April 26, 1932, to April 30,
1932. State v. Greene, 48 Neb. 327, 67 N. W. 162, is cited,
where a county judge, under the statute, in the absence
from the county of the district judge issued a restraining
order, and it was not heard in the district court on the date
set, nor continued. Of course, the restraining order was
ended by its own limitations because the county court has
only very limited jurisdiction in such a case. But, in the
case at bar, it is a fair inference from the record that the
matter was heard by agreement of parties at the first op-
portunity available in the trial court.

In conclusion, liability attaches to one who executes a
bond to secure the issuance of a restraining order even
though he delivers a bond which uses the word “injunction”
instead of the term “restraining order.” Under such cir-
cumstances, the restraining order is not ineffective because
no undertaking has been given. The restraining order did
not become ineffectual because of its own limitation, where
the case was tried by agreement of parties at the earliest
available date. The appellee is entitled to recover damages
for loss of time and counsel fees necessary to secure a dis-
solution of the restraining order.

AFFIRMED.

EMMA FAIRBANKS, APPELLEE, V. SOVEREIGN CAMP, WO0OD-
MEN OF THE WORLD, APPELLANT.

FILED MARCH 26, 1936. No. 29615.

1. Insurance: CoONTRACT. The articles of incorporation, constitu-
tion, laws and by-laws of a fraternal insurance association, to-
gether with the application for membership and benefit certif-
icate, constltute the insurance contract.

SUSPENSION: REINSTATEMENT. A suspended
member of a fraternal benefit association can only be reinstated
in strict conformity to the by-laws in force at the time, and
has no rights under his certlﬁcate until so reinstated.

3. : : : . For reinstatement under
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the contract, conditions precedent for reinstatement are that.
the suspended member pay the arrearages within a prescribed
time and that he be in good health at the time.

APPEAL from the district court for Madison county:
CHARLES H. STEWART, JUDGE. Reversed and dismissed.

Deutsch & Young and Rainey T. Wells, for appellant.
M. S. McDuffee, contra.

Heard before Goss, C. J., ROSE and DAy, JJ., and ELDRED
and TEWELL, District Judges.

Davy, J.

This is an action upon two membership certificates issued
by the Sovereign Camp of the Woodmen of the World, a
fraternal insurance order. The order defended on the
theory that the certificates lapsed in March, 1933, and in
May, 1933, the member attempted to reinstate his insurance:
by the payment of arrearages under the provisions of the
constitution, laws and by-laws of the order, which required
as a condition precedent for the reinstatement without
medical examination that the member be and warrant that
he is in good health at the time of his reinstatement and
continue in good health for a period of 30 days thereafter.
It was alleged in the answer of defendant that the member
at the time of his reinstatement was totally disabled and
afflicted with a chronic, advanced case of diabetes and
pyelitis of four years’ duration, and that he died of this
ailment September 12, 1933, after reinstatement. The de-
fendant tendered a return of the assessments paid, which
were refused. The case was submitted to a jury, which
returned a verdict for the plaintiff.

The significance of the constitution, laws and by-laws of
a fraternal benefit society has recently been determined by
this court in Van Dahl v. Sovereign Camp, W. O. W., ante,
p. 181, 264 N. W. 454, in which opinion the court cited the
previous decisions of this court. The rules are restated
briefly because they are applicable to this case. The articles
of incorporation, constitution, laws and by-laws of a fra-
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ternal insurance association, together with the application
for membership and benefit certificate, constitute the insur-
ance contract. :

The Van Dahl case also states the law applicable to sus-
pension and reinstatement of members in a fraternal insur-
ance association. It is not necessary to repeat the state-
ments at length here; it is sufficient to apply them. A sus-
pended member of a fraternal benefit association can only
be reinstated in strict conformity to the by-laws in force
at the time, and has no rights under his certificate until so
reinstated. Now, at the time the member attempted to re-
instate his contract with the defendant, the by-laws re-
quired that, as conditions precedent, he must pay all the
arrearages within a certain time, and he must be in good
health and continue to be in good health for a period of 30
days following reinstatement. The member knew of these
provisions, because he and the local secretary read the by-
laws together relative to reinstatement. He met the first
condition and paid all arrearages. But he did not meet the
second condition. He was not in good health. The bene-
ficiary furnished proof of death to the defendant. Her
signed statement revealed the following: “The cause of his
death being diabetes. * * * The deceased was taken sick
with the trouble which caused his death on the 16 day of
March, 1930, and the duration of his last illness was 3 or 4
weeks. He was unable to work after July 18, 1930. * * #
When did you first notice or learn of any sign or symptom
of failing heath in the deceased? Early spring of 1930.”

As a part of the above proof, the beneficiary also sent a
statement of an attending physician which contained the
following : “For how long a time was deceased confined to
his house or prevented from attending to his business?
About 4 years. When, how long, and for what did you
treat deceased during his last illness? From July 18, 1930,
diabetes and an infected bladder and left kidney. * * * What
was the cause of death? Diabetes and pyelitis. Duration:
Approximately 4 years. * * * Was it complicated with any
other disease, acute or chronic? If so, what? Pyelitis re-
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sulted from diabetes. Duration: 4 yrs.” The attending
physicians were not permitted to testify on the theory that
their knowledge was privileged. There is some question
presented as to waiver, but it is unnecessary to determine
whether this exclusion of evidence was erroneous for the
reason that the evidence is sufficient to establish that the
member was not in good health at the time he attempted to
reinstate his membership in the order. The proof of loss
sent the defendant establishes the fact that the defendant,
who had been totally disabled for a period of four years
with diabetes and died of the disease within four months,
was not in good health at the time of the reinstatement.
There is testimony of experts that by the use of insulin one
suffering with diabetes may live for many years. In the
case at bar, it would be quibbling over words and giving
them an absurd and unusual meaning to say that one totally
disabled with diabetes for a period of four years, who died
within four months of his attempted reinstatement, was in
good health at the time.

Under the contract in this case, the member had to pay all
arrearages within a certain time and be in good health, as
conditions precedent to his reinstatement. Rules of law
relative to representation and warranty are not applicable
to this case. The member did not comply with the condi-
tions precedent for reinstatement and was never reinstated.
The trial court should have directed a verdict in favor of
defendant.

REVERSED AND DISMISSED.

PLATTE VALLEY IRRIGATION DISTRICT, APPELLANT, V.
CHARLES W, BRYAN, GOVERNOR, ET AL., APPELLEES,

FiLEp MARCH 26, 1936. No. 29569.

1. Venue. In a personal action, service of summons in a county
where a suit is brought against a defendant, whose interest in
the subject of the suit is entirely moot, does not confer authority
upon the court to issue a summons to another county for a real
defendant.
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An action against a public officer for an act done by
him in virtue of or under color of his office, or for any neglect
of his official duty, must, under the provisions of section 20-404,
Comp. St. 1929, be brought in the county where the cause or
some part thereof arose.

“Where an action is brought and service had upon one
defendant in the county where the petition is filed, the action
cannot be said to be rightfully brought in the county so as to
authorize issuance of summons to a second defendant in another
county, where it develops that the plaintiff is unable to present
an issuable controversy as to the first defendant, and has no
reasonable basis for a cause of action against him, and where
no issue of fact is presented to establish that such defendant has
any substantial interest in the suit adverse to the plaintiff.”
Bailey v. Chilton, 106 Neb. 795, 184 N. W, 939.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. Affirmed.

Halligan, Beatty & Halligan and Perry, Van Pelt &
Marti, for appellant.

Walliam H. Wright, Attorney General, Milton C. Murphy,
F. E. Williams, Neighbors & Coulter and Morrow & Mor-
row, contra.

Heard before Goss, C. J., RoSg, Goop, EBERLY, DAy,
PAINE and CARTER, JJ.

CARTER, J.

This is an action to enjoin the defendant irrigation dis-
tricts from using certain waters of the North Platte river
in violation of plaintiff’s prior right thereto, and to restrain
certain administrative officers of the state from permitting
such diversions of water as would interfere with plaintiff’s
prior right. The trial court sustained special appearances
filed by the defendant irrigation districts. Other defend-
ants filed demurrers, which were likewise sustained. Plain-
tiff elected to stand on its petition and the action was dis-
missed. From the orders thus entered, plaintiff appeals.

The petition alleges that the defendant Charles W. Bryan
was at the time governor of the state and vested with the
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civil administration of its laws; that Arthur T. Lobdell was
at the time the acting state engineer and the administrative
head of the department of roads and irrigation; and that
the defendant Robert H. Willis was the chief of the bureau
of irrigation and superintendent of water division No. 1A.
The petition further alleges that the Gering Irrigation Dis-
trict and the Farmers Irrigation District were regularly
organized irrigation districts with their principal places
of business in Scotts Bluff county, and that the Belmont
Irrigation District and the Bridgeport Irrigation District
were likewise regularly organized irrigation districts with
their principal places of business in Morrill county. Serv-
ice of summons was had on the defendants Bryan and
Lobdell in Lancaster county, their place of residence. The
defendants Willis, Belmont Irrigation District and Bridge-
port Irrigation District were served in Morrill county, their
places of residence, while the Gering Irrigation District
and the Farmers Irrigation District were served in the
county of their residence, the same being Scotts Bluff coun-
ty. The question to be determined is the correctness of the
ruling of the trial court in sustaining the demurrers and
special appearances hereinbefore mentioned.

The petition alleges that the North Platte river is a non-
navigable stream which has its source in the mountains of
Colorado and flows across a part of Wyoming and Nebraska
to a point in Nebraska approximately 200 miles from the
Wyoming-Nebraska line, where it joins the South Platte
river to form the Platte river. The petition further alleges
that the waters of the North Platte river are subject to ap-
propriation for irrigation purposes upon the principle that
priority of time bestows priority of right; that, since 1895,
all permits for appropriation of water for irrigation pur-
poses in this state have been through the administrative
officers of the state, who have been charged with the duty
of administering such appropriations; that plaintiff has an
appropriation of 200 second feet of water with priority date
of May 31, 1884 ; that plaintifi’s appropriation is prior to
that of the defendant irrigation districts and all other ir-
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rigation districts whose headgates are located west of the
headgates of the plaintiff.

Plaintiff also alleges that the defendants Bryan, Lobdell
and Willis, as governor, state engineer and chief of the
bureau of irrigation, respectively, were charged with the
duty of administering the waters of the North Platte river
fairly and impartially with regard to the established prior-
ity rights of users along the river; that in 1934 the rainfall
in the area served by plaintiff’s canal was less than normal
and the water available in the North Platte river for irri-
gation purposes was insufficient to supply the needs of all
users ; that the defendants Bryan, Lobdell and Willis per-
mitted, encouraged and aided the defendant irrigation dis-
tricts to wrongfully use water of the North Platte river for
irrigation purposes in violation of the priority rights of the
plaintiff, and conspired with the defendant districts and
among themselves to accomplish such result; that because
of said wrongful action plaintiff was deprived of its irriga-
tion water and suffered great damage as a result thereof.
Plaintiff thereupon prayed for an injunction against all of
said defendants restraining them from doing any of the
wrongful acts complained of.

The record shows that the petition in the case at bar was
filed on December 22, 1934. This court will take judicial
notice of the fact that the terms of office of Bryan and
Lobdell expired on January 3, 1935. It cannot be questioned
that the irrigation season for 1934 had terminated when
the suit was filed. Comp. St. 1929, sec. 46-609. The right
to an injunction against the defendants with reference to
the use and distribution of irrigation water for the season
of 1934 was therefore a moot question. It must also be
borne in mind that the defendants Bryan and Lobdell were
charged with conspiring with the other defendants to de-
prive plaintiff of the irrigation water to which it was en-
titled. There certainly is no presumption that such a
wrongful conspiracy would be continued by their successors
in office. In fact, the presumption is to the contrary. The
plaintiff knew at the time of filing its petition that the terms
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of office of Bryan and Lobdell would expire on January 3,
1935. It therefore knew that relief could not be obtained
against them for the irrigation season of 1935 or any irri-
gation season thereafter. Under such circumstances, Bryan
and Lobdell were made parties to an action that was moot
as to them and, they being the only resident defendants in
Lancaster county, the district court for Lancaster county
did not obtain jurisdiction over the other defendants by
serving a summons upon them in the counties of their resi-
dence. Comp. St. 1929, sec. 20-504.

In order for an action to be rightly brought against the
defendant who is served with summons in the county in
which it is brought, and that a summons may be issued to
another county for service upon another defendant, it must
appear that such defendant has a substantial interest in the
subject of the suit adverse to the plaintiff. His interest
must be more than nominal. Miller v. Meeker, 54 Neb. 452,
74 N. W. 962; Bailey v. Chilton, 106 Neb. 795, 184 N. W.
939 ; Adams v. Guthrie & Co., 113 Neb. 192, 202 N. W. 867.

We have also concluded that this action cannot be main-
tained in Lancaster county. Section 20-404, Comp. St.
1929, provides in part as follows: ‘“Actions for the follow-
ing causes must be brought in the county where the cause
or some part thereof arose: * * * Second: An action against
a public officer, for an act done by him in virtue of or under
color of his office, or for any neglect of his official duty.”
It will be noted that the cause of action pleaded in this case
asks an injunction that is mandatory in its nature. It
would require the defendants Bryan and Lobdell to take
action to prevent the defendant districts from taking irri-
gation water from the North Platte river that belongs to
the plaintiff. This would require such action in Morrill
and Scotts Bluff counties. Necessarily, the cause of action
arises in those counties and not in Lancaster county. Such
being the case, the action was not rightfully brought
against Bryan and Lobdell in Lancaster county, it being an
action against a public officer for an act done in virtue of
or under color of his office. The district court for Lancas-
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ter county could not therefore obtain jurisdiction over the
other defendants by serving them with summons outside of
Lancaster county. Kyd v. Exchange Bank of Cortland, 56
Neb. 557, 76 N. W, 1058; State v. McHugh, 120 Neb. 356,
233 N. W. 1; Harrison v. Cheney, 105 Neb. 821, 182 N. W.
367. It is clear therefore that the duties imposed upon the
defendants Bryan, Lobdell and Willis, with reference to ad-
ministering appropriations of water for irrigation purposes,
are not to be performed in Lancaster county, and the suit
at bar could not therefore be commenced in that county.
Since the trial court did not have jurisdiction of the subject-
matter of the action, it could not acquire jurisdietion over
any of the defendants. In view of this holding, it will not
be necessary to discuss other assignments of error relied
on by the plaintiff.

We conclude that the special appearances and demurrers
of defendants were properly sustained and the action right-
fully dismissed.

AFFIRMED.

FRED J. SCHOLLMAN, APPELLEE, V. PRUDENTIAL INSURANCE
COMPANY OF AMERICA, APPELLANT.

FIiLED MARCH 26, 1936. No. 29449.

1. Insurance: DISABILITY: NoOTICE: WAIVER. Where an insur-
ance policy provides that, if the insured becomes permanently
disabled and incapacitated so as to be unable to engage in work
or occupation of any kind for financial value and furnishes due
proof thereof to the insurer, the company, while such disability
exists, will waive the premiums which become due on the policy
after the receipt of proof of such disability, and insured fur-
nished such proof in June, 1933, after which and before suit
brought, the insurer refused payment because the proof was
not satisfactory, such denial of liability does not waive the re-
quired notice so as to give insured the right to recover premiums
paid after incurring the disability and before furnishing proof
of disability.

PrREMIUMS: WAIVER. Denial of liability after proper

proof of disability was given under an insurance policy, because
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the proof furnished did not satisfactorily show that insured was
permanently disabled, waives any further proof, but does not
increase the insurer’s liability under the policy, as to waiver of
premiums which were paid before proof of disability was made.
DiSABILITY: Proor. “The term ‘due proof of such
disability,” used in an insurance policy, does not require any
particular form of proof which the insurer might arbitrarily
demand, but such a statement of facts as, if established in court,
would require payment of the claim.” Wray v. Equitable Life
Assurance Society, 129 Neb. 703, 262 N. W. 833.

PoLicy: CoONSTRUCTION. In case of repugnancy be-
tween a principal clause of the disability provisions of a life
insurance policy, obligating the insurer to pay monthly benefits
upon the insured becoming totally and permanently disabled,
and a subordinate clause which, standing by itself, would post-
pone the payments of such benefits until proof of disability was
given, the first and principal clause is controlling, and insured-
is entitled to recover the benefits from the date the disability
was incurred.

: Contracts of insurance, like other
contracts, are to be construed according to the sense and mean-
ing of terms which the parties have used, and if they are clear
and unambiguous their terms are to be taken and understood in
their plain, ordinary and popular sense; but when such contract
is so drawn as to be ambiguous, or to require interpretation, or
to be fairly susceptible of two different constructions, so that
reasonably intelligent men, on reading the contract, would
honestly differ as to the meaning thereof, that construction will
be adopted which is most favorable to the insured.

APPEAL from the district court for Douglas county:

WILLIAM A. REDICK, JUDGE. Affirmed.

Montgomery, Hall & Young and Laurens Williams, for

appellant.

Frost, Hommes & Nimtz, contra.

Heard pefore Goop, EBERLY and DAY, JJ., and RAPER and

PRrROUDFIT, District Judges.

RAPER, District Judge.
This action was begun October 7, 1933, by plaintiff, Fred

J. Schollman, to recover total disability benefits and return
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of two premium payments on a life insurance policy issued
to him by the defendant, Prudential Insurance Company.
The policy for $5,000 was issued May 16, 1923, and con-
tained the following clauses:

“Disability Before Age 60—Waiver of Premiums. If
the insured shall furnish due proof to the company.that,
while this policy was in full force and effect, he (or she),
at any time after payment of the first premium on the
policy, while less than sixty years of age, from any cause
whatsoever had become permanently disabled or physically
or mentally incapacitated to such an extent that he (or
she) by reason of such disability or incapacity is rendered
wholly and permanently unable to engage in any occupation
or perform any work for any kind of compensation of
financial value, the company will waive the payment of any
premium or premiums under the policy the due date of
which, as specified on the first page hereof, shall occur after
the receipt of proof of such disability and while such dis-
ability continues. * * * )

“Disability Before Age 60—~—Monthly Income to the In-
sured. If such disability shall occur before the insured is
sixty years of age and prior to the maturity of the policy
as an endowment, the company will, in addition to such
waiver, during such disability, pay to the insured monthly,
as specified on the first page hereof, the sum of $10 for each
“$1,000 of the face amount of insurance under the policy.
The first monthly payment shall be made three months after
the company shall have received such proof and subsequent
payments shall be made on the first day of each month
thereafter during such disability. * * *

“The payment of disability instalments shall begin im-
mediately after the company shall have received due proof
of disability instead of being deferred for the period speci-
fied in these disability provisions.

“The Prudential Insurance Company of America,
“By Willard I. Hamilton, Secretary”
This latter clause appears by indorsement.
The petition contains three causes of action. In the first
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cause plaintiff alleges that he was under 60 years of age,
and while the policy was in full force he was stricken with
sickness and disease and as a result thereof he was, and
has been ever since, disabled to such an extent that he is
unable to engage in any occupation or perform any work
for any kind of compensation of financial value, and that
the defendant received due notice of plaintiff's disability,
-and before filing of the petition denied liability, and thereby
waived all further proofs of disability. He prays judg-
ment on the first cause for $50 a month from March 25,
1932, and interest thereon.

The second cause of action alleges the issuing of the
policy, and plaintiff’s sickness and disability, and defend-
ant’s waiver of proof of disability, as stated in first cause,
and that when plaintiff was sick and confined in a hospital,
and after defendant had been notified of plaintiff’s illness,
the defendant refused to waive payment of the premium
due May 16, 1932, and plaintiff paid same in the sum of
$199.75, to prevent defendant from declaring the policy
forfeited, and prays for judgment for said sum with inter-
est.

The third cause of action is to same effect as the second
cause for the premium due May 16, 1933, which plaintiff
paid in the sum of $205.40.

The defendant answered the first cause of action, ad-
mitting the issuance of the policy and that it contained the
provisions for total and permanent disabilities- as set out
hereinabove and that the policy is in full force and effect,
admits that plaintiff “is now disabled within the terms of
said policy,” and alleges that due proof of said disability
was not furnished it until late in June, 1933 ; admits that
plaintiff is entitled to benefits at the rate of $50 a month,
payable in June, 1933, and on the first day of each month
thereafter, and denies all other allegations on second and
third causes; admits that plaintiff paid the two annual
premiums, and denies every other allegation of the petition.

Plaintiff for reply admits he was disabled as alleged in
the answer, and entitled to $50 a month benefits, and denies
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allegations not admitted in the answer, and plaintiff again
alleges that the defendant denied liability before suit was
begun, and it cannot now, after litigation has begun, change
its ground and defend on the ground that formal proof of
disability was not furnished it until July 19, 1933.

Trial was had to a jury. At close of plaintiff’s testimony
the defendant offered to confess judgment for all disability
from June 22, 1933, to date of trial, and asked the court to
direct verdict in its favor, which request was overruled.
At close of all the testimony defendant moved the court to
direct verdict in its favor, which was denied.

The court then, on its own motion, gave a peremptory
instruction to the jury to return a verdict for plaintiff on
his first cause of action in the sum of $1,388, and for
$224.21 on the second cause of action and $218.20 on the
third cause of action, and judgment was rendered on the
verdict.

At the hearing on the motion for new trial, the court re-
fused a new trial on the first cause of action; set aside the
judgment on the second and third causes, and dismissed
those causes. Defendant appeals on first cause, and plain-
tiff appeals from dismissal of second and third causes.

The briefs of both parties set forth the evidence as to the
disability of the plaintiff, which is not necessary to review
here, it being sufficient to state that it is clearly shown that
he was totally disabled from March 25, 1932, and defend-
ant admits in its answer that plaintiff was so disabled from
June 22, 1933, and defendant does not now claim that
plaintiff was not so disabled.

Plaintiff was taken to a hospital on March 26, 1932.
Mrs. Schollman testified she told Schnurman, a collector
for the insurer, that plaintiff was very, very sick soon
after plaintiff went to the hospital and he would ask her
once or twice a week how plaintiff was. After plaintiff
came from hospital (in July, 1932) she told Schnurman
that she thought they were entitled to some insurance on
that policy and asked him to go to the house and check it
up. Afterwards she told Schnurman that the doctor said
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he would very likely never be able to go to work. Later
she called the defendant’s office and told them that the
plaintiff was sick, and they said they knew it.

Mr. Schollman, plaintiff, testified that he stayed in the
hospital until July 2, 1932, and about two weeks after that
Mr. Schnurman came to his home and read the policy, and
he told Schnurman that he thought he was entitled to the
sick benefits, and Schnurman asked plaintiff if he expected
to get well, and plaintiff responded, “I told him I hoped
s0,” and Schnurman told him that he was not entitled to any
benefits out of this policy. Mr. Schnurman denied that he
told plaintiff he was not entitled to benefits. Nothing fur-
ther was done in the giving notice of disability until June
22, 1933, when written proof of disability was made. A
letter from the assistant manager of the defendant to a sub-
ordinate dated August 14, 1933, was read to Mr. Schollman
soon after its date. This letter states: “We have made a
very careful inquiry into the facts in the case, and regret
to advise that we will be unable to allow any benefits at this
time. As you undoubtedly know, insured’s policy provides
for disability benefits only upon receipt of proof by the
company indicating that the insured is considered to be so
totally and permanently disabled as to never again be able
to engage in any form of gainful occupation.” The letter
then states some facts which the company claimed would
indicate that plaintiff was not disabled to the extent that
would accord with the terms of the policy, and then con-
tinues: “If, at some time in the future, the insured is con-
sidered disabled in accordance with the terms of his policy
contract, we will gladly consider a claim again upon receipt
of the necessary application for disability forms.”

The policy does not provide that proof of disability shall
be in writing, nor does it state when such proof must be
made, nor. does the policy provide that the insurer shall
furnish forms for such proof. Until the time the written
proof was made, plaintiff made no request to defendant for
form for proof.

Plaintiff contends that, by the information given to Mr.,
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Schnurman and his statement that no benefits were due
under the policy, and the letter of August 14, 1933, the de-
fendant waived notice. In the conversations with Mr.
Schnurman, in no place does the testimony of Mr. and Mrs.
Schollman state that they made claim that plaintiff was
totally and permanently disabled. In July, 1932, Mrs.
Schollman states that she said the doctor thinks he may not
recover, and Mrs. Schollman says he told Mr. Schnurman
that he hoped to recover. The statements made by Mr. and
Mrs. Schollman were not sufficient to apprise defendant
that plaintiff claimed he was disabled within the terms of
the policy, and such information and Mr. Schnurman’s
response, even if so made, are not sufficient to establish
waiver of due notice. It will be noted that the conversa-
tions relied on took place in July, 1932, and that one of the
premiums was due in May, 1932.

The case of Wray v. Equitable Life Assurance Society,
129 Neb. 708, 262 N. W. 833, gives a rule which is appli-
cable here: “The term ‘due proof of such disability,” used
in an insurance poliey, does not require any particular form
of proof which the insurer might arbitrarily demand, but
such a statement of facts as, if established in court, would
require payment of the claim.”

However, plaintiff further claims that by the letter of
August 14, 1933, the defendant, by denying liability, waived
notice of disability, and that such waiver related back to
the time of plaintiff’s illness, so as to give a right of action
for the two premiums paid before the written proof was
made.

At the close of the evidence the trial court, at the time he
directed a verdict for plaintiff on the three causes, stated:

“I am satisfied from this evidence that there is only one
verdict that can be rendered and that is for the plaintiff for
the amount he claims, because the insurance company, in
my judgment, by denying liability by their letter in August,
waived any question of notice, and therefore plaintiff is
entitled to recover,” and entered judgment on all three
causes of action.
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In the memorandum opinion on the hearing on the motion
of defendant for new trial, the court states: “Two questions
are presented by the motion: (1) Is plaintiff entitled to
recover on the second and third causes of action? And, (2)
Is plaintiff entitled to recover monthly payments prior to
the furnishing of proof of disability to the insurance com-
pany? Of these in their order: 1. The provisions of the
policy with reference to waiver of the premium is as fol-
lows: (The language of the policy is then given.) There
seems to be no ambiguity in this language. The waiver of
premiums is made to depend upon the furnishing of proofs
of disability, and only premiums becoming due after such
proof is furnished are waived. There would seem to be,
therefore, under the plain provisions of the policy, no right
of recovery for premiums paid prior to the furnishing of
proof. The plaintiff claims, however, that defendant waived
proof of disability by a letter dated August 14, 1933, in
which they stated they will be unable to allow any benefits
at that time. The letter continues: ‘As you undoubtedly
know, insured’s policy provides for disability benefits only
upon receipt of proof by the company indicating that the
insured is considered to be so totally and permanently dis-
abled as to never again be able to engage in any form of
gainful occupation.” The letter then proceeds to state that
they do not consider the evidence sufficient to show com-
plete disability. Upon mature deliberation I am convinced
that this denial of liability or refusal to allow the claim
does not constitute a waiver of the provisions of the policy
requiring proof of disability; on the contrary it calls at-
tention to the fact that no benefits are payable except upon
receipt of proof by the company and bases its refusal on the
ground claimed, insufficiency of the proof. This is quite
different from a refusal based upon the entire absence of
proof. * * * It does not seem reasonable to hold that the
company should be liable without the performance of the
condition precedent and thus enlarge its liability beyond
the terms of its contract. * * * If no notice whatever had
been given and defendant even denied that the policy was-
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in force, such denial would not operate to enlarge the lia-
bility of the defendant—the policy would simply be en-
forced according to its terms and the provision for waiver
of the premiums would not come into effect because of fail-
ure to perform the condition precedent.”

This reasoning by the able trial judge and his conclusion
are sound and are adopted. Furthermore, it may be ob-
served that most of the cases cited in plaintiff’s brief is
where the insurer claims the policy is void. There is no
claim of that kind asserted by defendant. In Campbell v.
Columbia Casualty Co., 125 Neb. 1, 248 N. W. 690, Judge
Rose states: “After receiving notice of plaintiff’s claim * * *
defendant denied liability, but this was not a waiver of
timely notice.” If, after claim filed and proof furnished in
support thereof, the defendant denies liability on the ground
of insufficiency of proof, such company will be deemed to
have waived additional or corrected proof, and will be
estopped to deny that due proof of disability has been fur-
nished. Pagni v. New York Life Ins. Co., 173 Wash. 322,
23 Pac. (2d) 6, 93 A. L. R. 1325. See, also, New England
Mutual Life Ins. Co. v. Reynolds, 217 Ala. 307, 116 So. 151,
59 A. L. R. 1075.

The plaintiff cites Still v. Equitable Life Assurance So-
ciety, 165 Tenn. 224, 54 S. W. (2d) 947,86 A. L. R. 382. In
that case the issue was whether the premium was volun-
tarily paid.

Plaintiff cites Pittenger v. Salisbury & Almquist, 125
Neb. 672, 251 N. W. 287, Yates v. New England Mutual
Life Ins. Co., 117 Neb. 265, 220 N. W. 285, and Feis v.
United States Ins. Co., 112 Neb. 777, 201 N. W. 558, to the
effect that, where a party gives a reason for his decision
and conduct involved in a controversy, he is estopped after
litigation has begun from changing his ground and putting
his conduct on another and different consideration. This
salutary rule has been frequently followed in this state.
Those cases are not in point; the facts being entirely dif-
ferent. There is nothing in defendant’s letter that makes
such rule applicable. At most, the letter waives any fur-
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ther proof. There appears no good reason why plaintiff
failed to give notice if he was, in his opinion, disabled
within the purview of the policy before June, 1933.

Plaintiff asserts that the burden of proof was upon the
defendant to plead and prove policy provisions which made
furnishing formal proof of disability condition precedent
to recovery. This, of course, is the rule in this state. The
petition sets forth in full the clauses in the policy under
which he claims recovery, and alleges that defendant, be-
fore suit was brought, waived proof of disability. The de-
fendant admitted issuing the policy and the conditions, as
stated in the petition, that the policy was in full force, and
alleges that due proof of disability was not furnished until
in June, 1933. The answer sufficiently pleads lack of notice
before June, 1933, to give plaintiff knowledge of such de-
fense, and in his reply plaintiff again pleads that defendant
had waived notice. It was unnecessary for defendant to set
out in the answer the part of the policy pleaded in the
petition and admitted in the answer.

The defendant alleges as error the award of the court
for the monthly benefits from the inception of the disability
instead of from June, 1933. The language of the policy in
the clause hereinabove set forth pertinent to this issue, be-
ginning “Monthly Income to the Insured,” is “If such dis-
ability shall occur, * * * the company will, in addition to
such waiver (of premium), during such disability, pay to
the insured monthly, as specified on first page hereof, the
sum of $10. * * * The first monthly payment shall be made
three months after the company shall have received such
proof and subsequent payments shall be made on the first
day of each month thereafter during such disability.” The
learned trial judge gives his interpretation of that lan-
guage as follows: “The first paragraph above quoted binds
the company, without any qualification as to notice, to pay
monthly indemnity ‘during such disability; the liability is
based solely upon the existence of the disability. * * * In
my opinion the second paragraph presents an ambiguity ;
according to its wording no benefit would accrue or be pay-



672 NEBRASKA REPORT'S [VoL. 130

Schollman v. Pru(.lential Ins. Co.

able for the three months succeeding the proof, whereas, as
above stated, the prior paragraph contains no such restric-
tion. It seems to me that the second paragraph merely
postpones the time when payment shall begin but does not
fix the date when liability shall commence. * * * An extra
premium was paid on account of these benefits and the in-
tention of the parties undoubtedly was to secure such pay-
ments from the time the total disability commenced; that
was what the parties contracted for. * * * I have not over-
looked the fact that by indorsement on the policy the first
payment was to be made immediately after the receipt of
proof instead of delaying for three months.”

The defendant contends that the clause, “The first month-
ly payment shall be made three months after the company
shall have received such proof and subsequent payments
shall be made on the first day of each month thereafter,”
should be construed with the waiver of premium clause in
the first paragraph, and that the monthly payments pro-
vision limits and controls the promise to pay the monthly
benefits, so that no benefits can be recovered before notice
of disability was received. The plaintiff insists that the
absolute promise to pay benefits is not limited by the terms
fixing the time of payment. As stated by the trial judge,
there is an ambiguity in the language of the policy. In
such case, “When an insurance contract is so drawn as to
be ambiguous, or to require interpretation, or to be fairly
susceptible of two different constructions, so that reason-
ably intelligent men on reading the contract would honestly
differ as to the meaning thereof, that construction will be
adopted which is most favorable to the insured.” Imperial
Fire Ins. Co. v. Coos County, 151 U. S. 452, The insurance
contract agrees to pay the disability benefits, and the pro-
vision for the monthly payments fixes the time for the pay-
ments to become due after receiving due notice, but there
is no language or statement that the company will not be
liable for the benefits “during such disability.” The con-
struction asked by the company is manifestly repugnant
to the express agreement to pay the benefits during dis-
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ability, the word “during” in that connection can have no
other meaning than throughout the course and continuance
of the disability, and the fixing of the time of payment does
not limit the plaintiff’s right of recovery from the time the
disability first occurred. The plaintiff is entitled to the
benefits from date of disability; all benefits due to him
were payable on receipt of the notice, and from that date,
the payments to be made monthly. Bank of Commerce &
Trust Co. v. Northwestern Nat. Life Ins. Co., 160 Tenn. 551,
26 S. W. (2d) 135, 68 A. L. R. 1380; Hablutzel v. Home
Life Ins. Co., 332 Mo. 920, 59 S. W. (2d) 639.

The defendant cites many cases to uphold its view, but
none of those cases contains the same language as is in this
policy. A review of some of those cases will show a clear
distinction from this case at bar.

In Orr v. Mutual Life Ins. Co., 57 Fed. (2d) 901, the
policy provides: “The company, upon receipt and approval
of such proof, will grant the following benefits: * * *
waive payment of each premium * * * commencing with the
first premium due after approval of said due proof. * * *
Will * * * pay to the insured a monthly income * * * the
first such monthly payment being due on receipt of said
due proof and subsequent payments on the first day of each
calendar month thereafter.”” The court held that insured
was not entitled to monthly benefits before the time proof
was given. In Corbett v. Phaenixz Mutual Life Ins. Co., 259
N. Y. Supp. 221, the policy provides: ‘“And beginning at the
date of such proof of disability will pay to insured.” An-
other case Walters v. Jefferson Standard Life Ins. Co., 159
Tenn. 541, 20 S. W. (2d) 1038, the provision is: “Com-
mencing immediately from the acceptance by the company
of the original proofs of disability, * * * a monthly income,”
ete. In Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, the
contract reads: “Upon receipt by the company of satisfac-
tory proof * * * the company will 2. Pay to the insured a
monthly income * * * the first payment of such income to
be paid immediately upon receipt of such proof.” And
such language or its equivalent appears in those cases
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where monthly benefits are not allowed prior to giving
notice of disability. It will be noted that in each of those
cases the policy provides, in apt and unequivocal language,
that the disability benefits do not begin until proof of dis
ability is made—quite different from the policy provisions
in this case.
The judgment of the district court is in all things
AFFIRMED.

ARLINGTON OIL COMPANY ET AL., PLAINTIFFS, V. GEORGE E.
HALL, TREASURER, ET AL., DEFENDANTS,

FIiLED APRIL 4, 1936. No. 29739.

Declaratory Judgments. ‘“The court may refuse to render or enter a
declaratory judgment or decree where such judgment or decree,
if rendered or entered, would not terminate the uncertainty or
controversy giving rise to the proceeding.” Comp. St. 1929. sec.
20-21,145.

Original action for a declaratory judgment. Heard on
motion to dismiss. Motion sustained.

Lee Bayse, Stewart, Stewart & Whitworth and Charles
B. Paine, for plaintiffs.

William H. Wright, Attorney General, and Milton C.
Murphy, for defendants.

Heard before Goss, C. J., ROSE, Goob, EBERLY, DAY and
CARTER, JJ.

Goss, C. J.

This is an original action in this court for a declaratory
judgment. The authority for such judgments is found in
sections 20-21,140 to 20-21,155, Comp. St. 1929.

Plaintiffs are four dealers in gasoline. Defendants are
the state treasurer, who has the custody of state money,
and the secretary of the department of agriculture and in-
spection, one of whose duties is to collect state taxes on
motor vehicle fuels.
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Plaintiffs seek a decree declaring House Rolls Nos. 11
and 37, Laws 1935 (Special Session) chs. 18, 19, unconsti-
tutional and void and declaring the funds raised by the one-
cent special gasoline tax between March 1, 1935, and Sep-
tember 20, 1935, to be held in trust for plaintiffs and others
similarly situated; and declaring that plaintiffs are entitled
to a return by defendants of the respective amounts of the
tax paid by plaintiffs. The tax was collected by defend-
ants under Senate File No. 363 (Laws 1935, ch. 155) and
House Roll No. 432 (Laws 1935, ch. 161), which were held
by this court to be unconstitutional and void. Smithberger
v. Banning, 129 Neb. 651, 262 N. W. 492, 100 A. L. R. 686,
The opinion was released September 20, 1935, and the judg-
ment was entered the same day. Thereupon defendants
ceased to collect the additional tax on gasoline. Plaintiffs
allege that defendants had collected about $1,000,000 which
they now hold intact and separate from other funds and
refuse to return to plaintiffs and others who paid it.

House Rolls Nos. 11 and 37, passed with emergency
clauses, were approved by the governor on November 9 and
26, 1935, respectively. The first act provides for an addi-
tional tax of one cent a gallon on motor vehicle fuels from
March 1, 1935, to September 20, 1935, and further pro-
vides that, if the one-cent tax has been paid, the act shall
be deemed to have been obeyed. The second act provides
that the one-cent tax shall become the property of and vest
in the state and shall be subject to appropriation and use by
the state, notwithstanding the unconstitutionality of the
acts under which the tax was collected, and ratifies, con-
firms and validates all acts of officers, agents and employees
in reference to collection and payment.

The allegations of the petition, except as to House Rolls
Nos. 11 and 87, are about the same as those of intervener
Stover, in Smithberger v. Banning, ante, p. 354, 265 N. W.
10, which is the same as the former one of the same title.
It came before the court again on a motion of defendants
to dismiss certain petitions of intervention. In that case,
on February 1, 1936, the court dismissed the petition of
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intervener Stover, who, like plaintiffs here, was a dealer,
and dismissed another petition of another intervener which
was not a dealer but a mere association of dealers; the court
further refused to render a declaratory judgment because,
if rendered, it ‘“would not terminate the uncertainty or
controversy giving rise to the proceeding,” quoting the
whole of section 20-21,145, Comp. St. 1929, as authority,
and making it the syllabus of the opinion. That section
reads as follows: “The court may refuse to render or enter
a declaratory judgment or decree where such judgment or
decree, if rendered or entered, would not terminate the un-
certainty or controversy giving rise to the proceeding.”
The court also cited and applied the doctrine of Monteith
v. Alpha High School District, 125 Neb. 665, 251 N. W. 661.
‘The syllabus of that opinion says:

“A suit cannot be maintained by one taxpayer on behalf
of himself and others similarly situated, to recover back
taxes alleged to have been illegally assessed, on the ground
that the taxes were involuntarily paid by each. In such
case, each must bring the action on his own behalf. * * *

“In the absence of statute, taxes voluntarily paid cannot
be recovered back. When a tax imposed is illegal and un-
authorized for any purpose, an original action may be
brought to recover the tax only by virtue of statutory or
constitutional authority.”

We are entirely satisfied with the reasoning of the opinion
on the motion to dismiss and on the refusal of the court to
render a declaratory judgment in Smithberger v. Banning,
ante, p. 354, 265 N. W. 10. For the further reasoning in
that case, reference is made to it without repeating it here.
Here as there, all the real persons in interest are not made
parties; even the amounts due or claimed to be due the
individual plaintiffs are not stated; and the ultimate con-
sumers of gasoline, or at least some of them, ought to be
heard, “on the ground that some designated necessary party
or parties should have been heard, not only for the infor-
mation of the court but because such a party might be
affected by, even though not bound by, the decision; and in
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so conclusive a proceeding it would be neither just nor
proper to render a judgment without hearing and binding
such interested person. Any suggestion, of course, that
interested parties could be bound by a judgment in a pro-
ceeding to which they were not parties served, with oppor-
tunity to be heard, would encounter constitutional objec-
tions.” Borchard, Declaratory Judgments, 104-106.

Not only because of the confusion and uncertainty that
apparently would follow our retaining jurisdiction and
entering personal judgments for plaintiffs, but in the exer-
cise of the discretion committed to us by the statute, we are
of the opinion we ought to refuse to enter a declaratory
judgment or decree in this suit.

It is therefore ordered that defendants’ motion to dismiss
the petition be and the same is hereby sustained, without
prejudice to further action or actions.

MOTION TO DISMISS SUSTAINED.

STATE, EX REL. WILLIAM H. WRIGHT, ATTORNEY GENERAL,
RELATOR, V. LANCASTER COUNTY RURAL PuBLIC POWER Dis-
TRICT ET AL., RESPONDENTS.

FiLep AprIL 4, 1936. No. 29814.

1. Corporations: Power DisTRICTS. Under the act authorizing the
organization of public corporations to supply electrical energy
in organized districts, service in the same territory by two dis-
triets is not forbidden, where the exercise of powers and the
performance of duties by one will not nullify, conflict with or
materially affect those of the other. Comp. St. Supp. 1935, sec.
70-702.

ORGANIZATION. For the purpose of organiz-

ing a power district to supply electrical energy therein, the

certificate by the department of roads and irrigation that the
project is feasible, conforming to public convenience and wel-
fare, held sufficient as against an attack by quo warranto on the
ground that the services will materially affect those of another
district in overlapping territory. Comp. St. Supp. 1935, sec.
70-703.
Quo Warranto. “Quo warranto under our statute (Rev. St. 1913,

<o
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sec. 8328) is intended to prevent the exercise of powers that are
not conferred by law, and is not ordinarily available to regulate
the manner of exercising those powers.” State v. Drainage
District, 100 Neb. 625, 160 N. W. 997.
4, Corporations: POWER DISTRICTS: ORGANIZATION. The act au-
thorizing the organization of public corporations to supply elec-
trical energy in organized districts does not require the depart-
ment of roads and irrigation, in issuing a certificate of approval,
to include a finding that services in one district will not ma-
terially affect those of another district in overlapping territory.
Comp. St. Supp. 1935, sec. 70-703.

: : CERTIFICATE OF APPROVAL. In the
act authorizing the organization of public corporations to supply
electrical energy in organized districts, the provision that the
state department of roads and irrigation “shall,” within 30
days from the receipt of the petition for incorporation, issue a
certificate approving the project, if deemed feasible, the word
“shall” is directory, as distinguished from a mandatory or ju-
risdictional meaning, where the act itself imposes duties of a
judicial nature requiring a longer time. Comp. St. Supp. 1935,
sec. 70-703.

Original proceeding in quo warranto to dissolve the Lan-
caster County Rural Public Power District. Dismissed.

William H. Wright, Attorney General, and Lester A.
Danielson, for relator.

C. A. Sorensen, for respondents.

Heard before Goss, C. J., RosgE, Goop, EBERLY, DAy,
PAINE and CARTER, JJ.

RosE, J.

This is an action in the nature of quo warranto to dis-
solve the organization or corporate existence of the Lan-
caster County Rural Public Power District. The action
was brought originally in the supreme court by the state,
on the relation of the attorney general, and is based on
alleged failure to comply with the act of 1933, authorizing
the creation of public light and power districts. Laws
1933, ch. 86; Comp. St. Supp. 1935, secs. 70-701 to 70-716.

By that act the legislature provided for the organization
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and operation of light and power systems to furnish elec-
trical energy to customers in organized districts. To this
end provision was made for acquiring the rights and prop-
erty essential to feasible electric light and power projects.

The territory included in the Lancaster County Rural
Public Power District consists of the 35 voting precincts in
Lancaster county outside of the city of Lincoln.

In an answer to the information of relator, the proceed-
ings on .which the organization or incorporation of the Lan-
caster County Rural Public Power District depends are
stated in detail. There is no controversy over the material
facts. The issues are to be determined on a motion by
relator for judgment on the pleadings.

The organization or incorporation of the Lancaster Coun-
ty Rural Public Power District is first attacked by relator
as fatally defective on the grounds that its territorial
boundaries are included in the Eastern Nebraska Public
Power District composed of the counties of Lancaster,
Richardson, Pawnee, Nemaha, Johnson, Cass, Otoe, Sarpy,
and Saunders; that both districts were in the course of
organization at the same time; that territory in the two
districts overlap, both planning to construct transmission
lines in rural Lancaster county to furnish electrical energy
in the same territory to the same persons; that, under the
plans adopted by both districts, one would nullify, conflict
with or materially affect the other in the exercise of corpo-
rate powers and duties, contrary to statute. These conten-
tions of relator, though well presented, do not seem to be
tenable when considered with the entire act and the or-
ganization records of the two districts. According to the
statute, a public power district may be created by a peti-
tion containing the required data, by the filing thereof with
the department of public works, or its successor, and by
that department’s certificate of approval after an investi-
gation. Comp. St. Supp. 1935, sec. 70-703. The act pro-
vides:

“Upon receipt of such petition it shall be the duty of said
department of public works at once to make an investiga-
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tion of the proposed district and of its proposed plants,
systems and irrigation works and, if deemed by said de-
partment feasible and conforming to public convenience
and welfare, the department, or its successor, by its secre-
tary or executive head, shall thereupon and within 30 days
from the receipt of such petition execute a certificate, in
duplicate, setting forth a true copy of said petition and de-
claring that said petition has been approved.” Comp. St.
Supp. 1935, sec. 70-703.

The record shows compliance with statutory require-
ments, unless legal organization was defeated by the over-
lapping of districts in rural Lancaster county, or by delay
in the issuance of the certificate of approval. A section
providing that a public power district, when created in the
manner prescribed by statute, “shall be a public corporation
or political subdivision of the state” contains the following
proviso:

“Provided nothing in this act shall be construed to pre-
vent the organization of a district hereunder within, or
partly within, the territorial boundaries of another district
organized hereunder, so long as the plants, systems and
works, the operation of the same, the exercise of powers
and the assumption of duties and responsibilities here-
under, of or on the part of one such district, do not nullify,
conflict with, or materially affect those of or on the part of
another such district.”” Comp. St. Supp. 1935, sec. 70-702.

Overlapping is not forbidden except where there is a
conflict in material respects mentioned in the proviso. For
the purposes of organization, the duty to investigate and
determine whether such a conflict exists was imposed on
the department of public works, or its successor, the de-
partment of roads and irrigation with the state engineer as
executive head. The department of roads and irrigation,
by the state engineer, issued, in duplicate, after an investi-
gation, a certificate of approval declaring that the proposed
rural electric light and power project of the Lancaster
County Rural Public Power District is feasible, conforming
to public convenience and welfare. It was argued by re-
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lator, however, that the certificate of approval lacks a find-
ing that the systems and projects of the two districts for
supplying electrical energy in the same territory will not
be in material conflict. The statute does not require such a
finding.

The duty of the state department, as imposed by provi-
sions already quoted from the statute, was to make an in-
vestigation of the proposed district and of its proposed
plants and systems and, if deemed feasible and conforming
to public convenience and welfare, to execute, in duplicate,
a certificate setting forth a true copy of the petition and
declaring it approved. Comp. St. Supp. 1935, sec. 70-703.
In this respect the record of organization shows compliance
with the statute. The state department made the required
investigation and issued certificates declaring that the pro-
posed plants and systems of both districts were “feasible,”
conforming to public convenience and welfare, thus imply-
ing and deciding that overlapping will not create any ma-
terial conflict within the meaning of the legislative act. As
to this alleged defect, the certificates were sufficient for
the purposes of the organization attacked by quo warranto.
The record fails to show that the powers of the two dis-
tricts cannot be so exercised as to prevent a material con-
flict. Quo warranto “is intended to prevent the exercise of
powers that are not conferred by law, and is not ordinarily
available to regulate the manner of exercising those pow-
ers.” State v. Drainage District, 100 Neb. 625, 160 N. W.
997. On this phase of the case, therefore, relator is not
entitled to a writ of ouster.

The organization or incorporation of the Lancaster Coun-
ty Rural Public Power District is also attacked as void on
the ground that the state department’s certificate of ap-
proval was not issued within 30 days from the receipt of the
petition for incorporation, as required by law, 58 days hav-
ing intervened. The act provides that the certificate of
approval “shall” be executed within 30 days from the re-
ceipt of the petition. Comp. St. Supp. 1935, sec. 70-703.
The position of relator is that “shall,” in the connection
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used, is a mandatory word and that the issuance of the
certificate of approval within 30 days is jurisdictional. On
the other hand, it is argued that “shall” is directory, when
the duties imposed on the state department by the entire act
are considered with legislative intent. The state depart-
ment is charged with the imperative duty “to make an in-
vestigation of the proposed district and of its proposed
plants, systems and irrigation works.” Comp. St. Supp.
1935, sec. 70-703. Whether the proposed project is feasible,
conforming to public convenience and welfare, is a de-
terminable question directed to the state department.
Comp. St. Supp. 1935, sec. 70-703. The investigation is
judicial in its nature. It may require an intricate examina-
tion of technical engineering data and of plants and elec-
trical systems. The examination of witnesses may be neces-
sary. If the investigation required cannot be made in the
orderly course of procedure within 30 days, the legislature
did not mean to thus arbitrarily limit the time or to require
an impossibility. Under the rule of reason, sufficient time
for the performance of the official duties imposed, though
more than 30 days, was intended, in view of all the circum-
stances. In this interpretation of the law “shall” was used
in a directory sense, not mandatory. Decisions so holding
are numerous and need not be cited. The delay in issuing
the certificate of approval was not caused by neglect or
other fault of the state department nor by the Lancaster
County Rural Public Power District. The petition was
filed July 20, 1935, and Ida Belle Betz objected to its allow-
ance August 5, 1935, on the ground that the territory de-
scribed therein was overlapped by the territory of the
Eastern Nebraska Public Power District. There was a
hearing on the objections August 13, 1935. August 16,
1935, supplemental objections of a similar import were
interposed. August 19, 1935, the state department ordered
a continuance to permit further consideration of the ob-
jections, to study the question as to overlapping and as to
the feasibility of petitioner’s plans. After an investigation
requiring 58 days the certificate of approval was executed
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September 18, 1935. On these facts jurisdiction to issue
the certificate of approval was not lost by delay, since,
under the circumstances, the 30-day provision for official
action was not mandatory. It follows that a writ of ouster

is denied and the action
DISMISSED.

STATE, EX REL. WILLIAM H. WRIGHT, ATTORNEY GENERAL,
RELATOR, V. EASTERN NEBRASKA PUBLIC POWER DISTRICT
ET AL., RESPONDENTS.

FiLED APRIL 4, 1936. No. 29815.

Quo Warrante. Organization of the Eastern Nebraska Public Power
District as a public corporation or political subdivision of the
state sustained in an attack by quo warranto for reasons stated
in the opinion in State v. Lancaster County Rural Public Power
District, ante, p. 677, 266 N. W. 591.

Original proceeding in quo warranto to dissolve the East-
ern Nebraska Public Power District. Dismissed.

William H. Wright, Attorney General, and Lester A.
Danielson, for relator.

Perry, Van Pelt & Marti and Charles A. Defoe, for
respondents.

Heard before Goss, C. J., Rosg, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

ROSE, J.

This is an action in the nature of quo warranto to dis-
solve the organization or corporate existence of the Eastern
Nebraska Public Power District. The action was brought
originally in the supreme court by the state, on the relation
of the attorney general, and is based on alleged failure to
comply with the act of 1933, authorizing the creation of
public light and power districts. Laws 1933, ch. 86; Comp.
St. Supp. 1935, secs. 70-701 to 70-716.
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By that act the legislature provided for the organization
and operation of light and power systems to furnish elec-
trical energy to customers in organized districts. To this
end provision was made for acquiring rights and property
essential to feasible electric light and power projects.

The territory included in the Eastern Nebraska Public
Power District consists of the counties of Lancaster, Rich-
ardson, Pawnee, Nemaha, Johnson, Cass, Otoe, Sarpy, and
Saunders.

In an answer to the information of relator, the proceed-
ings on which the organization or incorporation of the
Eastern Nebraska Public Power District depends are stated
in detail. There is no controversy over the material facts.
The issues are to be determined on motion of relator for
judgment on the pleadings.

The organization or incorporation of the Eastern Ne-
braska Public Power District is attacked by relator as
fatally defective on the ground that its boundaries include
the territory of the Lancaster County Rural Public Power
District, thus causing alleged conflict of powers and duties
forbidden by statute. Comp. St. Supp. 1935, sec. 70-702.
There is also a further attack on the ground that the certif-
icate of approval issued by the state department of roads
and irrigation was not issued within 30 days from the
receipt of the petition for incorporation, as required by law.
Both of these issues were determined against relator in the
case of State v. Lancaster County Rural Public Power Dis-
trict, ante, p. 677, 266 N. W. 591. The decision in that
case determines the case at bar. The two cases were ar-
gued, submitted and considered together. It follows that a
writ of ouster is denied, and the action

DisMISSED.
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PAUL HANSON ET AL., APPELLEES, V. THOMAS GASS ET AL.,
APPELLANTS.

FILED APRIL 6, 1936. No. 29727,

1. Intoxicating Liquors: STATUTE. Section 26 (5) C, ch. 116, Laws
1935, the liquor control act, provides for the issuance by the
liquor control commission of a license to sell alcoholic liquors.
Alcoholic liquors as defined by section 2 of the act include

alcohol spirits, wine and beer.”

CONSTRUCTION.  Section 3, ch. 116, Laws
1935, is merely the declaration of policy in the nature of a pre-
amble and is not a legislative enactment in the nature of sub-
stantive law.

3. : : . Positive and specific provisions of
a law as enacted are not changed or modified by a preliminary
declaration as to public policy.

4., Statutes: CONSTRUCTION. Resort may be had to recitals of
legislative intent for the purpose of construing an ambiguous
statute, but where there is no ambiguity, the meaning will not
be affected by such recitals.

5. Intoxicating Liquors: STATUTE: CONSTRUCTION. Sections 82
and 83, ch. 116, Laws 1935, are clear, explicit and unambiguous
and provide for the issuance of a license to sell aleoholic liquor
including beer at retail and are not subject to construction.

APPEAL from the district court for Douglas county:
FRANCIS M. DINEEN, JUDGE. Affirmed.

William H. Wright, Attorney General, Milton C. Murphy
and Robert D. Flory, for appellants.

Dorsey, Baldrige & Chew, contra.

Heard before Goss, C. J., RosE, Goop, EBERLY, DAY,
PAINE and CARTER, JJ.

Day, J.

Several holders of licenses to sell at retail alcoholic
liquors under subsection C, subdivision 5, of section 26 of
the liquor control act (Laws 1935, ch. 116, Comp. St. Supp.
1935, ch. 53, art. 3) instituted this suit to secure an injunc-
tion against the defendants, members of the Nebraska state
liquor control commission and its agents, to restrain them
from preventing said licensees from selling beer and al-
coholic liquors other than beer in the same room or premises



686 NEBRASKA REPORTS [VoL. 130

Hanson v. Gass -

described in their respective licenses. The trial court per-
manently enjoined and restrained the defendants from
prosecuting plaintiffs for selling all kinds of alcoholic
liquors including beer at their licensed premises, and from
requiring plaintiffs to sell beer and other alcoholic liquors
except beer in different or separate rooms or premises.
The members of the commission have appealed.

The appellees applied for and received licenses in accord-
ance with the procedure set forth in sections 82 and 83 of
the Nebraska liquor control act (Laws 1935, ch. 116) which
provide, in substance, that applicants ‘“for license to sell
alcoholic liquors, including beer regardless of alcoholic con-
tent, at retail by the drink,” in any city or village, shall file
with the local governing body a sworn application setting
forth, among other things, “the location and description of
the premises or place of business which is to be operated
under such license;” that the local governing body shall,
after published notice, act upon the same, and, if it ap-
proves, issue the license in triplicate and forward it to the
commission, which, in case no protest is filed within three
days, shall countersign and return the same to the munici-
pal clerk for delivery to the applicant.

The appellees having complied with all requirements of
the law, their licenses were duly issued and delivered to
them, and they have since operated thereunder. Later on,
however, the commission and its agents, notwithstanding
the language of the sections of the statute under which ap-
pellees were licensed as aforesaid, made known their pur-
pose to arrest and prosecute them unless they would aban-
don the right therein granted to licensees to sell aleoholic
liquors, including beer, without regard to alcoholic content,
in their respective licensed premises, and make choice to
sell therein beer only, or other kinds of alcoholic liquors
(not including beer) only.

The appellants rely upon section 3, ch. 116, Laws 1935,
as providing for the separate sale at retail of beer and al-
coholic liquors other than beer, and preventing the sale of
both beer and alcoholic liquors other than beer at the same
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place. Is this section so inconsistent with the provisions
of sections 25 (d), 26 (5) C, 82 and 83 of the same act as to
render them inoperative? '

In order to discuss the questions presented in an under-
standing manner, it seems advisable to quote these sections
as far as applicable. Section 3: “The legislature further
declares the public policy of this state to be separate sale at
retail of beer and alcoholie liquors other than beer: Pro-
vided, nothing herein shall prevent any retail licensee from
holding licenses for both the sale of beer and of alcoholic
liquor other than beer, if the same are conducted as separate
businesses and sold in separate and distinct places or prem-
ises. The legislature further declares the public policy of
this state to be that beer and all other aleoholic liquors, ex-
cept beer, shall be sold and dispensed at retail in separate
and distinct rooms or premises: Provided, however, the
same licensee shall be eligible to be the recipient of both a
retail beer license and a retail license to sell alcoholic
liguors except beer, if the retail businesses so licensed are
operated in separate and distinct rooms or premises. The
legislature further declares the public policy of this state
to be that no license for the sale of alcoholic liquors, except
beer, shall be granted to any applicant making application
therefor outside the corporate limits of any city or village
within this state, save and except as provided in section 46
of this act.”

The other sections of the act which the appellees rely
upon provide, in so far as pertinent: Section 25 (d): “A
retailer’s license shall allow the licensee to sell and offer for
sale at retail either in the original package or otherwise,
as therein prescribed, in the premises specified in such
license, alcoholic liquors or beer regardless of alcoholic
content, for use or consumption, but not for resale in any
form.”

Section 26 (5) C: “Alecholic liquors within the corporate
limits of cities and villages, for consumption on the prem-
ises and off the premises (sales in original packages only),
the sum of $250.00.”
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Section 82: “Any applicant for license to sell alcoholic
liquors, including beer regardless of alcoholic content, at
retail by the drink within the corporate limits of any city
or village within this state shall first submit to the local
governing body thereof an application under oath stating:
* % % (6) The location and description of the premises or
place of business which is to be operated under such license;
* % * (7) A statement whether applicant has made similar
application for a similar other license on premises other
than described in this application, and the disposition of
said application; * * * In addition to the foregoing infor-
mation, such application shall contain such other and fur-
ther information as the state commission or the local gov-
erning body may, by rule or regulation not inconsistent with
law, prescribe.”

Section 83: “All original and renewal applications for
license to sell alcoholic liquors, including beer regardless of
alcoholic content, at retail by the drink within the corporate
limits of cities or villages shall be filed in each instance
with the municipal clerk of the local governing body at
least fifteen days before the hearing thereon is had.”

The Nebraska state liquor control commission, of which
the defendants are members, have construed the act to re-
quire that beer and alcoholic liquors, other than beer, be
sold in separate places. Such a ruling was the cause of this
suit. The rule adopted and promulgated is as follows:

“The Nebraska liquor control commission has carefully
considered the provisions of H. R. 128 covering the sale of
beer and other alcoholic liquors; the opinion of the attorney
general construing the various sections of the act on this
question, and the able presentation of the question by in-
terested parties. Section 3 is the main section dealing
directly with this question and reads as follows: (Omitted
because heretofore set out in this opinion).

“It is contended by some that sections 25 and 26, and
other sections of the act, are so directly and clearly in con-
flict with section 3 as to abrogate the provisions of section
3. Section 25, however, apparently distinguishes in a way,
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between beer and other alcoholic liquors, as 25 (d) states,
‘a retailer’s license shall allow the licensee to sell * * *
alcoholic liquors or beer.” Section 26 is the section that is
chiefly in conflict with other sections throughout the stat-
ute, including section 3, and sections provxdmg the pro-
cedure for obtaining licenses.

“The commission, in construing section 26, in view of
these various conflicts, can only hold that this section 26 is
controlling only as to the amount of license fees, and the
various kinds of licenses.

“Sections 4 and 97, and other provisions of the liquor act,
authorize the commission to adopt rules and regulations to
control the manufacture, distribution, and sale of alcoholic
liquors except as specifically delegated in this act. After a
careful consideration of the entire act, and assisted by the
opinion of the attorney general, the commission has come
to the conclusion that while there is considerable question
as to the conflict between section 3 and other sections of the
liquor act, particularly section 26, that in our opinion these
conflicts are not irreconcilable. It will be noted that section
3 provides that licenses for the sale of beer and other al-
coholic liquors may be granted to the same person, but
again specifically says, ‘If the same are conducted as
separate businesses and sold in separate and distinct places
or premises.’

“The duty of the commission is to carry out to the best
of its ability the will of the people as expressed by the
legislature. We are unable to come to the conclusion that
the provisions of sections 25 and 26, and other sections of
the act, justify the complete repudiation of section 3 and
that, at least until a judicial decision on these conflicting
sections is available, the commission is bound to respect
the plain instructions of the legislature as expressed in said
section 3.

“The Nebraska liquor control commission therefore rules
that the sale of beer and the sale of aleoholic liquor other
than beer must be conducted as separate businesses and be
sold in separate and distinct premises, places, or rooms not
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to be connected by openings used by the public, and that
any violation thereof shall be illegal and subject to the
general penalty provided for the violations of the liquor
control act, and the revocation of the licenses of any li-
censee guilty of such violation.” This is the administrative
construction of the statute which we are to consider.

The city of Omaha, under the provisions of the Nebraska
liquor control act, voted for the sale of alcoholic liquors at
retail. Thereafter, the plaintiffs applied to the local gov-
erning body, the city commission, which approved the ap-
plications, and thereafter the licenses were issued by the
Nebraska liquor control commission. The licenses issued
were under the provisions of sections 25 (d), 26 (5) C, 82
and 83 of the Nebraska liquor act. Section 25 (d) has
been set out above, and states that a retailer’s license shall
permit the sale of alcoholic liquor or beer regardless of
alcoholic content. Section 26 permits the sale of alcoholic
liquors. Section 82, also quoted, uses the language: “Any
applicant for license to sell alcoholic liquors, including beer
regardless of alcoholic content, at retail by the drink.”
Section 83 uses this language: “All original and renewal
applications for license to sell alcoholic liquors, including
beer regardless of alcoholic content,” shall file application
with the municipal clerk. These excerpts from the act, to-
gether with other sections which are quoted herein, indicate
that the act was not a harmonious whole, each part con-
sistent with the others. From a legislative history of the
act, we find that it was before the legislature for a long
time and called for several conference committees for the
House and the Senate. This probably accounts for some
of the confusion, for sections were added and sections de-
leted which render inconsistencies.

The plaintiffs contend that since they were issued a
license under section 26 (5) C, and hereinafter referred to
as a class C license, which is for the sale of alcoholic liquors
for consumption on the premises, this authorizes them to
sell beer. The act, section 2, subdivision 5, defines terms
used therein as follows: “The phrase ‘alcoholic liquor’ in-
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cludes the four varieties of liquor above defined, ‘alcohol,
spirits, wine and beer’ and every liquor or solid, * * * con-
taining alcohol, spirits, wine or beer, and capable of being
consumed as a beverage by a human being.”

Considering these sections, it would seem to be without
reasonable dispute that, under the definitions, a class C
license would provide for the sale of alcoholic liquors in-
cluding beer. Section 26 provides for the several classes
and cost of licenses to be issued as follows, giving their
substance:

(1) To manufacture alcohol and spirits........ $1,000.00

(2) To manufacture beer and wine:

A. Beer—according to daily capacity

from $100 to............ 800.00
B. Wines . e 250.00
(8) For aleoholic liquor distributor’s license,
wholesale, “except beer”. ... 500.00
(4) Beer distributor’s license, wholesale_ ... 250.00

(5) For a retailer’s license:

A. Beer, only, consumption on premises 100.00
B. Beer, only, for consumption off the

premises (sales in the original pack-

ages only), the sum of ... 25.00
C. Alcoholic liquors within the corpo-

rate limits of cities and villages, for

consumption on the premises and off

the premises (sales in original pack-

ages only), the sum of ... 250.00
D. Aleoholic liquors, including beer, re-

gardless of alcoholic content, within

the corporate limits of cities and vil-

lages, for consumption off the prem-

ises (sales in the original packages

only), the sum of. ... 150.00
E. Alcoholic liquors without the corpo-

rate limits of cities and villages, in

counties mentioned in section 46 of

this act, for consumption off the
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premises (sales in original packages

ONIY ) e 150.00
F. Provides for sale of beer without the

corporate limits of cities and villages,

for consumption on the premises........ 25.00

No doubt can exist that the legislature provided for li-
censees to sell either beer or other alcoholic liquor separate-
ly, if the licensee desired. But class C is a special provi-
sion for sale of alcoholic liquors for consumption on the
premises. It is a license differing from all others. It can-
not be issued except in cities and towns which have voted
for it.

These sections clearly provide for the issuance of a license
for the retail sale, by the drink, of “alcoholic liquors, in-
cluding beer regardless of alcoholic content.” They are the
only sections in the act that provide a procedure by which
the type of license described in subdivision (5) C of section
26 can be applied for or granted. That subdivision does
not contain the words “including beer regardless of alco-
holic content” which occur in sections 82 and 83, but the
definition of “alcoholic liquor” in section 2 (5) of the act, as
including beer along with alcohol, spirits and wine, supplies
the place of those words, which in sections 82 and 83 simply
make explicit the fact that licenses applied for and issued
under those sections were intended to grant to licensees the
privilege of selling beer by the drink along with the other
forms of alcoholic beverages.

Sections 82 and 83 of the act are complete within them-
selves, and they provide specifically the form of the appli-
cation for a license to sell “aleoholic liquors, including beer
* * * at retail by the drink,” and the procedure whereby the
license is granted and issued to the applicant. The applica-
tion must contain “the location and description of the prem-
ises or place of business which is to be operated under such
license” (sec. 82 [6]), and the notice of the time and place
of hearing on the application before the local governing
body, required by section 83 to be published, must contain
“the legal description of the premises sought to be licensed.”
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Section 49 of the act says: “Retail licenses issued hereunder
apply only to the premises described in the application and
in ‘the license issued thereon, and only one location shall be
8o described in each license.”

Sections 82 and 83 are the specific and concrete provi-
sions, and the only provisions, of the liquor control act that
govern the issuance of the licenses involved in the case at
bar, and which define their scope. They unquestionably au-
thorize the licensee to sell ‘“‘alcoholic liquors, including
beer,” in the premises described in the application and the
license ; that is, to sell beer and the other kinds of alcoholic
liquor in the same premises. It would be impossible to read
into these sections a provision to the effect that beer could
not be sold in the licensed premises, or that the other kinds
of alcoholic liquor could not be sold therein along with beer,
without destroying their entire structure and purport, and
giving them a meaning exactly opposite to that which they
now convey.

But the real controversy arises over the construction of
section 3 of the liquor control act, which has been quoted in
the beginning. Section 3 is not legislative either in sub-
stance or form, but is merely a declaration of policy in the
nature of a preamble. Although it appears as a section of
the act, it does not change the provisions of the act. It de-
clares that it is the public policy of the state to separate the
sale at retail of beer and aleoholic liquors other than beer.
It also provides that the same person may have a license to
sell both if the sale is conducted as separate businesses and
sold in separate and distinct places or premises. This is a
most unusual and fantastic legislative pronouncement. Its
like is not found in the books. However, it seems that what
the legislature does in positive and specific provisions of the
law as enacted is not changed by a preliminary declaration
as to public policy. It was held in State v. McKune, 215
Wis. 592, 255 N. W. 916, as follows: “Legislative declara-
tion of the purpose of a statute is not controlling except to
the extent disclosed on the face of the act or inferable from
its operation.”
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The principle just stated is illustrated in Coulter v. Pool,
187 Cal. 181, 201 Pac. 120, wherein the supreme court of
California said: “A legislative declaration, whether con-
tained in the title or body of a statute, that the statute was
intended to promote a certain purpose, is not conclusive on
the courts and they must inquire into the real, as distin-
guished from the ostensible, purpose of the statute.” Along
the same line, it was held in Brahmey v. Rollins, 179 Atl.
(N. H.) 186, that “legislative policy is law only to extent
that enactments incorporate such policy.” And in Cantor
v. Sachs, 18 Del. Ch. 359, 162 Atl. 73, it was held: “That
court is cognizant of legislature’s purpose in enacting lan-
guage does not justify finding that such purpose was ex-
pressed when language used does not justify it.” And in
Wade v. Madding, 161 Tenn. 88, 28 S. W. (2d) 642, it was
said: “It is a reasonable rule of construction that, when the
legislative expression of a general intent conflicts with a
particular intent subsequently expressed, the latter will
prevail.”” The same principle is adhered to in Doemker v.
City of Richmond Heights, 322 Mo. 1024, 18 S. W. (2d) 394,
as follows: “In cases of doubt as to the proper construction
of * * * gtatute, resort must be had to the preamble or re-
citals, for the purpose of ascertaining the legislative intent.
But where the enacting part of the statute is unambiguous,
its meaning will not be controlled or affected by anything
in the preamble or recitals.”

In view of the foregoing authorities, we conclude that the
declaration of policy or purpose in section 3 of the act is not
substantive law, and that it could only be of use to deter-
mine the intent of the legislature in case sections 82 and 83
were ambiguous with respect of the right of a holder of
license C thereunder to sell alcoholie liquors, including beer
regardless of alcoholic content, in the licensed premises.
The only ambiguity that exists in this connection is when
an attempt is made to give section 3 the effect of substantive
law. Sections 82 and 83 of themselves are not ambiguous
on the question. They could not be clearer or more explicit
with respect to the retail sale of aleoholic liquors including
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beer by the drink. These sections provide for the issuance
of licenses. They are vital parts of the operation of the
statute and must be taken as the authoritative expression of
legislative intent and are not to be overcome or even ren-
dered ambiguous by a mere declaration of policy in a pre-
ceding section, which the legislature abandoned or ignored
when they enacted the substantive and specific provisions
of the act.

But even if section 3 be accorded the force of law, when
it is in reality only a mere declaration of policy, it would
nevertheless be, as has been shown, in direct and irrecon-
cilable conflict with sections 82 and 83 ; both could not stand,
and one or the other must yield. Section 3 is general in its
terms, while sections 82 and 83 are positive and specific on
the subject with which they deal, and they are subsequent
to section 3 in their arrangement and numerical order in
the act. The supreme court of Nebraska has laid down the
rules by which the courts should be guided in such cases.
In Omaha Real Estate & Trust Co. v. Kragscow, 47 Neb.
592, 66 N. W. 658, this court said: “Where two sections or
portions of the same statute, passed at the same time, are
inconsistent with and repugnant to each other, so much so
that both cannot be enforced, the last section, or last words,
will be allowed to prevail and the section or words in con-
flict therewith held to be repealed.” The exact situation
existing in the case from which the above rule is quoted is
explained in paragraph 7 of the syllabus, as follows: “Sec-
tions 5 and 41 of chapter 43, Revised Statutes of 1866, en-
titled ‘Real Estate,” were enacted at the same time, as parts
of the same statute, and being in some of their provisions
so repugnant that both could not be executed, inasmuch as
they conflicted, the last section—41—prevailed and the
other was repealed.” This rule was first announced in
Albertson v. State, 9 Neb. 429, 2 N. W, 742, in which it was
held: “Where there is an irreconcilable conflict between dif-
ferent sections or parts of the same statute, the last words
stand, and those which are in conflict therewith are, so far
as there is a conflict, repealed.”
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Another rule of equal force in this state is announced in
the following decisions of this court, and it stands today
unaltered: “Specific provisions of a statute relating to a
particular subject will prevail over general provisions in
the same enactment.” State v. City of Kearney, 49 Neb.
325, 68 N. W. 533. “The several sections and provisions of
a legislative act should be construed together, and harmo-
nized if possible; and, if there is a conflict in them, general
expressions must give way to speéial and specific provi-
sions.” Statev. Nolan, 71 Neb. 136, 98 N. W. 657. ‘“Special
provisions in a statute in regard to a particular subject
control general provisions.” Mancuso v. State, 123 Neb.
204, 242 N. W. 430.

Sections 82 and 83 are the specific and particular provi-
sions, and the only provisions, of the act by which the
practical procedure for applying for and procuring licenses
for the retail sale of alcoholic liquors, including beer, are
prescribed and governed. By the language of those sec-
tions the licensee is granted the undoubted right to sell all
forms of alcoholic liquor, including beer, in the premises
described in the application and the license, without any
restriction or exception as to different or separate prem-
ises. Section 3, if accorded everything that could be
claimed for it, is nothing more than a general provision to
the effect that beer and the other kinds of alcoholic liquor
cannot be sold except on separate and distinet premises.

If given the construction contended for by appellants,
section 3 would be in irreconcilable conflict with sections
82 and 83, and this rule would be applicable. While the
last rules discussed have never been departed from in this
jurisdiction, and are in accord with the weight of authority,
it is not necessary to invoke them here except by way of
argument. This court is of the opinion that section 3 is a
declaration of legislative policy in the nature of a preamble,
and does not change, modify, or conflict with sections 82 and
83 of the liquor control act, and the judgment of the trial
court is

AFFIRMED.

PAINE and CARTER, JJ., dissent. "
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RIGGS-ORR INVESTMENT COMPANY, APPELLEE, V. CITY OF
OMAHA ET AL., APPELLANTS.

FILED APRIL 10, 1936. No. 29606.

1. Taxation: VOLUNTARY PAYMENT. “When a voluntary payment
(of a real estate tax) is spoken of, the qualifying word is not
used in its ordinary sense, and many payments are held to be
voluntary which are made unwillingly and only as a choice of
evils or of risks.” 2 Cooley, Taxation (3d ed.) 1501.

Pleadings examined and payment of taxes

here held to be voluntary.

SuiT T0 RECOVER TAXES. “In the absence of statute,

taxes voluntarily paid cannot be recovered back. When a tax im-

posed is illegal and unauthorized for any purpose, an original ac-

tion may be brought to recover the tax only by virtue of statu-
tory or constitutional authority.” Monteith v. Alpha High School

D1stmct 125 Neb. 665, 251 N. W. 661.

One who seeks to avail himself of the statu-

tory rlght to recover a tax voluntarily paid must show a sub-

stantial compliance with the statute. Monteith v. Alpha High

School District, 125 Neb. 665, 2561 N. W. 661.

APPEAL from the district court for Douglas county:
WILLIAM A. REDICK, JUDGE. Reversed and dismissed.

Seymour L. Smith, Frank H. Woodland, Harold C. Lina-
han and W. W. Wenstrand, for appellants.

James C. Kinsler and A. Marvin Lungren, contra.

Heard before Goss, C. J.,, DAY and CARTER, JJ., and
ELDRED and TEWELL, District Judges.

Goss, C. J.

Defendants city of Omaha and School District of the city
of Omaha appeal from judgments against them for separate
amounts.

Plaintiff was the owner of a tract at the northwest cor-
ner of Harney and Twentieth streets in Omaha, fronting
south on Harney street 95 feet and east on Twentieth street
132 feet. In April, 1926, the county assessor duly assessed
the entire tract, and in August, 1926, the taxes on the tract
were duly levied, with certain portions thereof for the 1927
taxes for the city and the school district.
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On March 30, 1926, the city passed an ordinance declar-
ing the necessity of widening Twentieth street from Dodge
to Leavenworth street. The ordinance contemplated taking
the east 40 feet of plaintifi’s tract, which was finally done.
In April, 1926, appraisers were appointed. On August 3,
1926, the appraisers reported in writing and on September
28, 1926, their report was approved.

It is alleged in the petition filed February 13, 1931, that
the 40 feet in width thereupon became nontaxable property;
that on June 11, 1927, the ez officio city treasurer (who was
a party here but against whom no personal judgment was
rendered) represented to plaintiff that it was liable for
taxes on the whole tract, demanded and received from plain-
tiff the full amount of the taxes levied against the 95 by 132
tract, notwithstanding the east 40 feet had been appropri-
ated and had become a part of Twentieth street, and the
property of the city. Plaintiff prayed judgment for forty
ninety-fifths of the total tax paid.

In its answer the city alleges that plaintiff appeared be-
fore the appraisers, submitted its claim for damages, ap-
pealed from the action of the city council in approving the
report of the appraisers and in appropriating the property ;
that plaintiff knew when it paid the taxes that the property
had been appropriated, but paid the taxes with full knowl-
edge and voluntarily ; and that after paying the taxes plain-
tiff for more than three years failed to seek a return and is
therefore estopped to demand a return and to maintain this
action.

Defendant school district makes about the same answer
as the city. It pleads estoppel and laches. It pleads, also,
that no demand had been made upon it prior to the com-
mencement of the suit and that the taxes were paid volun-
tarily before they were delinquent.

Plaintiff moved for judgments on the pleadings and the
motion was sustained. Judgment was against the city for
$644.61, against the school district for $768.83, and against
the Metropolitan Utilities District for $37.44. The last
named defendant did not appeal. '
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Do the pleadings show that the payment of the taxes on
the 40 feet of the tract taken over by the city on September
28, 1926, was voluntary? The brief of appellee prints a
memorandum opinion said to have been furnished by the
trial judge to both parties at the time the judgment below
was rendered. That memorandum argues that the tax had
been levied on the whole 95 feet and that the city treasurer
had no authority to determine how much was attributable
to the east 40 feet and how much to the west 55 feet; while
the tax was not paid under protest, the facts do not bring
the case within any of the statutory provisions for the re-
covery of illegal taxes; in fact, the tax when levied (August,
1926) was not illegal because at that time the city had not
acquired title (it is said to have been acquired by the city
September 28, 1926) ; upon vesting of the title in the city
the 40 feet became exempt from taxation and the treasurer
had no authority to collect taxes on city property; under the
conditions stated the payment by plaintiff was in invitum;
this furnishes a firm foundation for an action for money
had and received; and the case is ruled by Fremont, E. &
M. V.R. Co. v. Holt County, 28 Neb. 742, 45 N. W. 163.

We think the case above cited is not in point and is not
authority for the judgment entered by the trial court. The
facts and law of that case are stated in the syllabus, which
says: “Before the organization of Brown county it was at-
tached to Holt county for election, judicial, and revenue
purposes, and in June, 1883, Holt county levied taxes upon
all property in Brown county. Before such taxes became
due, however, viz., September, 1883, Brown county was duly
organized and elected county officers and thereafter trans-
acted county business at the county seat of the latter coun-
ty, and the authority of Holt county over it wholly ceased.
The taxes upon the plaintiff’s property, however, were
carried on its tax rolls, although a copy thereof of property
in Brown county had been obtained by the duly elected
officers of that county. When the taxes on the plaintiff’s
property became due they were paid to the treasurer of Holt
county, who placed the same in the county treasury. In an
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action to recover back such taxes, held, from the statement
of facts in the petition, that the payment was made to a
public officer under color of his office, but whose authority
to collect the taxes in question had ceased, and that the
money so paid could be recovered back.”

In the instant case the city treasurer had authority to
collect the taxes and it was his duty to collect them because
they had beeen properly assessed and levied when plaintiff
owned the whole property. By warrant of the duly au-
thorized officer they had been certified to the treasurer and
had been entered upon his books for payment. It was the
duty of the plaintiff to pay the taxes under protest before
he could sue to recover them back.

Section 77-1923, Comp. St. 1929, provides the method for
recovery of a tax when “the property upon which it was
levied was not liable to taxation.” The party aggrieved may
pay them under protest to the county treasurer or other
authority and get a receipt “stating thereon that they were
paid under protest, and the grounds of such protest,
whether or not taxable or twice assessed, and taxes paid
thereon.” The statute also provides that, if “for any other
reason except as hereinbefore set forth,” a party claims a
right to recover taxes paid, he must make written demand
of the treasurer within thirty days as a condition precedent
to recovery. If the plaintiff here proceeds upon any such
provision of the statute, it has not pleaded any such demand
or has made none except by the bringing of his suit more
than three years after the tax was paid.

“Voluntary payments. That a tax or assessment volun-
tarily paid cannot be recovered back, the authorities gener-
ally agree. And it is immaterial in such a case that the tax
or assessment has been illegally laid, or even that the law
under which it was laid was unconstitutional. The princi-
pal is an ancient one in the common law, and is of general
application. Every man is supposed to know the law, and
if he voluntarily makes a payment which the law would not
compel him to make, he cannot afterwards assign his igno-
rance of the law as a reason why the state should furnish
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him with legal remedies to recover it back.” 2 Cooley,
Taxation (3d ed.) 1495.

“Mistake of fact can scarcely exist in such a case except
in connection with negligence; as the illegalities which
render such a demand a nullity must appear from the
records, and the taxpayer is just as much bound to inform
himself what the records show, or do not show, as are the
public authorities.” 2 Cooley, Taxation (8d ed.) 1498.

“When a voluntary payment is spoken of, the qualifying
word is not used in its ordinary sense, and many payments
are held to be voluntary which are made unwillingly and
only as a choice of evils or of risks.” 2 Cooley, Taxation
(3d ed.) 1501.

See, also, Dorland v. City of Humboldt, 129 Neb. 477, 262
N. W. 22; Black Bros. v. Logan County, 100 Neb. 478, 160
N. W. 740 ; Welton v. Merrick County, 16 Neb. 83, 20 N. W.
111; Foster v. Pierce County, 15 Neb. 48, 17 N. W. 261.

We are of opinion the payment of the taxes by plaintiff
was voluntary and that a decision is ruled by Monteith v.
Alpha High School District, 125 Neb. 665, 251 N. W. 661.
In that case the syllabus says:

“In the absence of statute, taxes voluntarily paid cannot
be recovered back. When a tax imposed is illegal and un-
authorized for any purpose, an original action may be
brought to recover the tax only by virtue of statutory or
constitutional authority. * * *

“One who seeks to avail himself of the statutory right to
recover from a county or school district a tax voluntarily
paid must show a substantial compliance with the statute.”

The judgment of the trial court is reversed and the action
dismissed. '

REVERSED AND DISMISSED.
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AMELIA COVEY, APPELLANT, V. E. DAVID ANDERSON, APPEL-
LEE.

FiLED APRIL 10, 1936. No. 29636.

1. Gross Negligence. ‘“Gross negligence, within the meaning of sec-
tion 39-1129, Comp. St. Supp. 1931 (now 1935), means negli-
gence in a very high degree, or the absence of even slight care
in the performance of a duty.” Morris v. Ersicine, 124 Neb. 754,
248 N. W. 96.

Proor. “The existence of gross negligence must be de-

termined from the facts and circumstances in each case.” Mor-

vis v. Erskine, 124 Neb. 754, 248 N. W. 96.

QuUESTION FOR JURY. The question of gross negligence

is for the jury, where reasonable minds might draw different

conclusions from the evidence. Morris v. Erskine, 124 Neb. 7564,

248 N. W. 96.

APPEAL from the district court for Scotts Bluff county:
GEORGE W. IRWIN, JUDGE. Reversed.

Morrow & Morrow, for appellant.
Neighbors & Coulter, contra.

Heard before Goss, C. J., RoSE, EBERLY, DAY, PAINE and
CARTER, JJ.

Goss, C. J.

This is a suit for damages for personal injuries received
in an automobile accident. At the close of evidence on be-
half of plaintiff, the court instructed a verdict for defend-
ant. On overruling the motion for a new trial, the court
dismissed plaintiff’s action, and plaintiff appealed.

In support of a petition which stated a cause of action,
the evidence shows the following. On November 11, 1934,
after dark, plaintiff was riding as a guest with defendant in
his car on their return from Gering to Mitchell. As the
car, driven north by defendant, approached a culvert over
a lateral irrigation ditch, a car, with very strong headlights
or a bright spotlight, coming south, blinded plaintiff so that
she could not see the road. She asked defendant if he could
see and asked him not to drive so fast, but he paid no
attention. He drove the car into the concrete on the right
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side of the culvert and plaintiff was injured and became
unconscious. The road across the culvert was wide enough
for two cars to pass. About two weeks before the trial de-
fendant told plaintiff that he had stopped and put his lights
out, but when he saw a car approaching from the rear he
had started up without putting on his lights and consequent-
ly hit the guard or cement projection of the culvert. There
were injuries to plaintiff sufficient to support a judgment if
defendant were found liable.

The petition charges, among other things, that defendant
was grossly negligent in proceeding along the highway with
his lights turned off and in failing to keep a proper lookout
ahead.

“If there be any testimony before the jury by which a
finding in favor of the party on whom rests the burden of
proof can be upheld, the court is not at liberty to disregard
it and direct a verdict against him. In reviewing such ac-
tion, this court will regard as conclusively established every
fact which the evidence proves or tends to establish, and if,
from the entire evidence thus construed, different minds
might reasonably draw different conclusions, it will be
deemed error on the part of the trial court to have directed
a verdict thereon.” Bainter v. Appel, 124 Neb. 40, 245 N.
W. 16, and cases cited.

Plaintiff, being a guest of defendant, must show that her
damage was caused by the gross negligence of defendant.
Comp. St. Supp. 1935, sec. 39-1129. The term “gross negli-
gence” in this guest statute has been defined to mean neg-
ligence in a very high degree, or the absence of even slight
care in the performance of a duty. The existence of gross
negligence must be determined from the facts and circum-
stances of each case. Where reasonable minds might draw
different conclusions from the evidence, the question of
gross negligence is for the jury. Morris v. Erskine, 124
Neb. 754, 248 N. W, 96. See, also, Gilbert v. Bryant, 125
Neb. 731, 251 N. W. 823; Swengil v. Martin, 125 Neb. 745,
252 N. W. 207; Sheehy v. Abboud, 126 Neb. 554, 253 N. W.
683 ; Howard v. Gerjevie, 128 Neb. 795, 260 N. W. 273.
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We think there was sufficient evidence to go to the jury
and that it was prejudicially erroneous for the court to
direct the jury to return a verdict for defendant.

The judgment of the district court is reversed and the
cause is remanded for further proceedings.

REVERSED.

PAINE, J., dissents.

CARTER, J., dissenting.

Plaintiff was the only witness who testified as to how the
accident in question occurred. Her testimony was that de-
fendant turned a square corner about one-quarter of a mile
south of the place where the accident happened and then
drove north at a rate of 60 miles an hour without lights and
into a concrete banister of a bridge over an irrigation lat-
eral. Plaintiff also testified that a car with a bright spot-
light was approaching from the north and that another car
was following them from the rear. She also testified to an
admission by the defendant in which he said that his car
was stopped just south of the bridge and that he started the
car without turning on his lights and ran into the bridge.
There is also evidence that she asked defendant just before
the accident not to drive so fast. On cross-examination
plaintiff testified that she did not know whether or not the
car was stopped, as stated by the defendant. Ina statement
which plaintiff admits she made after the accident, she said:
“Just at the time this car with the spotlight was passing us,
Mr. Anderson had swerved his car so far to the right-hand
side of the road that he ran into a cement projection on a
culvert.” She also admitted that she was blinded by the
spotlight on the car approaching from the north. She did
not recall whether either of the other two cars passed the
scene of the accident. Neither of them stopped at the scene
of the accident.

The petition is drawn on the theory that defendant was
driving his car at a high rate of speed without lights. The
evidence is not sufficient to sustain a judgment on such a
theory. It is so indefinite and uncertain as to how the acci-
dent happened that it should not have been submitted to a
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jury. The courts have repeatedly held that negligence will
not be presumed. It must be alleged and affirmatively
shown. A presumption of negligence cannot be raised with-
out foundation, and the mere fact that an injury occurred
is no evidence of fault on the part of the defendant. From
all that this record shows, the accident may have resulted
because the defendant was blinded by the spotlight on the
car coming from the north. Plaintiff admits that she does
not know whether the car was stopped just before the acci-
dent. If it was so stopped, the accident could not have been
-caused by the high rate of speed of the car.

Clearly, the above facts fall far short of establishing
gross negligence on the part of the defendant. Plaintiff ap-
parently does not know what caused the accident or whether
it was caused by defendant’s negligence or other intervening
causes. That the defendant was guilty of gross negligence
should be affirmatively established and not left to specula-
tion and conjecture. The plaintiff failed to show that the
accident was the result of the gross negligence of defendant
and, in my opinion, the trial court correctly found that the
evidence was insufficient to support a judgment and proper-
ly directed a verdict for the defendant. I therefore dissent.

CHARLOTTE PORTER, APPELLANT, V. LLANCASTER COUNTY, AP-
PELLEE,

FiLEp APRIL 10, 1936. No. 29585.

1. Highways: INJURIES: LiaABILITY OF CouNTY. County is not
liable for damages to a person injured by reason of insufficiency
or want of repair of a highway which the county is not required
to maintain and keep in repair. .

MAINTENANCE. Since January 1, 1926, it is the duty

2.
of the department of public works to maintain the whole of the
state highway system, after the state has actually undertaken
construction or maintenance of such highways.

3. INJURIES: LiaBiLITY. In the absence of contract be-

tween the county and the department of public works, whereby
the former undertakes the maintaining of state highways, there
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is no liability of the county for an injury to a person occurring
by reason of want of repair of such highway, provided that the
state has actually undertaken construction or maintenance of
such highway.

APPEAL from the distriet court for Lancaster county:
LINCOLN FROST, JUDGE. Affirmed.

Sterling F'. Mutz and Robert S. Stauffer, for appellant.
Max G. Towle and Farley Young, contra.

Heard before Goobp, PAINE and CARTER, JJ., and
CLEMENTS and THOMSEN, District Judges.

Goop, J.

‘This is an action for damages for personal injuries al-
leged to have been caused by a defective condition of a state
highway. At the close of plaintiff’s testimony there was a
directed verdict for defendant. Plaintiff has appealed.

It may be conceded, for the purpose of argument, that
plaintiff’s injuries were caused by a defect in a state high-
way about a mile west of the city of Lincoln. The principal
question for determination is: Was the county of Lancas-
ter liable because of the defect in the highway?

Section 39-832, Comp. St. 1929, provides: “If special
damage happens to any person, * * * by means of insuffi-
ciency or want of repairs of a highway or bridge, which the
county or counties are liable to keep in repair, the person
sustaining the damage may recover in a case against the
county, * * * provided, further, no county or village shall be
liable for damages occasioned by defects in state highways
and bridges thereon which, under the provisions of section
8336, Compiled Statutes of Nebraska for 1922, as amended
. by chapter 158, section one, Laws of Nebraska for 1925; as
amended by chapter 187, section one, Laws of Nebraska for
1927, the department of public works is required to main-
tain: Provided, however, the county or village shall not be
relieved of liability until the state has actually undertaken
construction or maintenance of said highways.”

It is conceded that the defect giving rise to the accident
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is on a state highway, and in plaintiff’s brief it is conceded
that “The highway is a state highway which since 1926
ordinarily has been repaired and reconstructed by the state
highway department, but this particular dangerous condi-
tion in the highway was apparently not reported to the state
highway department by the officials of Lancaster county
and reconstruction of the abutment or elimination of the
danger had not been commenced by the state highway de-
partment at the time of the injury complained of.” Prior
to 1925 the duty had been imposed upon the counties to
maintain all of the public highways of said county.

In 1919 the legislature passed an act relating to, and pro-
viding for a system of, state highways, and, among o