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STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL, V.
STATE BANK OF BEE, E. H. LUIKART, RECEIVER, APPELLEE:
JOHN LUSHER, INTERVENER, APPELLANT,

FiLED MarcH 1, 1935. No. 29164.

1. Jury. In a state bank receivership, when the issue is whether
a deposit is a preferred claim, the claimant is not entitled to a
jury trial.

2. Affirmance. Facts examined, and held that the judgment of
the district court is sustained by the evidence, and it is
affirmed.

APPEAL from the district court for Seward county:
LovEL S. HASTINGS, JUDGE. Aflirmed.

McKillip & Barth, for appellant.

F. C. Radke, Barlow Nye and Thomas, Vail & Jones,
contra.

Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE
and CARTER, JJ., and CHASE, District Judge.

Goss, C. J.

This is an appeal by the estate of John Lusher from the
classification of a deposit in the receivership of the State
Bank of Bee, Seward county.

The bank was adjudicated insolvent on June 4, 1931,
and E. H. Luikart was appointed receiver. When the bank
closed John Lusher held its certificate of deposit for
$15,500, dated February 28, 1931, regular on its face and
calling for 4 per cent. annual interest. From other facts
the receiver concluded that the actual deposit and previous
ones out of which it had grown evidenced payment by the
bank and acceptance by Lusher of interest on his deposits
at the rate of 5 per cent. Since April 1, 1926, it has been
illegal to pay or receive, directly or indirectly, more than
4 per cent. on deposits and such an illegal deposit is not
entitled to priority of payment from the assets of the bank.
Comp. St. 1929, sec. 8-140; Comp. St. Supp. 1933, sec.
8-140, The receiver reported, classifying this claim as
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invalid. The district court provided for pleadings and a
hearing on this and other claims of like nature. Pleadings
were filed by claimant and the receiver, a trial of the is-
sues was had before the court on May 26, 1933, and on
December 30, 1933, when the testimony was closed by the
evidence of one witness produced by the intervener. Mr.
Lusher had testified at the trial, but died in September,
1933, and the cause was revived in the name of his ad-
ministrator. The district court found that the claim was .
not entitled to priority nor to the benefit of the depositors’
final settlement fund, but should be allowed as a general
claim against the bank and decreed accordingly.

Appellant assigns and argues errors which may be
summarized as follows: (1) The court erred in not trans-
ferring the cause to the law docket; and (2) the judgment
is not sustained by the evidence.

It cannot be disputed that the receivership case in which
the cause is bedded is entirely equitable in its nature. The
funds held by the receiver constitute a trust to be ad-
ministered for the benefit of classes to which, under the
statute, the law allocates interests in those funds. The
claimant here alleges facts showing he belongs in the cer-
tain preferred class of depositors having priority. The
receiver pleads facts indicating that the claim is only a
general claim. On the issues thus made, the inquiry is
not only as to the amount of the claim, of which strict
proof has been required, but is as to whether the facts
justly entitle the claim to participate in a fund held for
equitable distribution to preferred claims or whether it
is subject to such preferred claims. The amount of the
claim is really only incidental. The quality of the claim,
which is the chief inquiry, and the character of the fund
out of which it is to be paid are determinable by equitable
cognizance. It has always been considered in this juris-
diction that causes like that before us are to be heard and
decided by a court sitting in equity and not by a jury.

Appellant cites several Nebraska cases to sustain his
proposition that intervener was entitled to a jury trial.
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In that part of his brief devoted to the argument he uses
only one, Gering v. Buerstetta, 118 Neb. 54. That was a
case in which Gering, county treasurer of Cass county, and
others were awarded certain preferences in a proceeding
in equity against the receiver of First National Bank of
Plattsmouth and George E. Dovey, former cashier thereof.
In effect, the suit was to trace and impound certain trust
funds in the hands of other banks at the time the particu-
lar bank was placed in the hands of the receiver or when
it was insolvent. The petition alleged, and the evidence
seems to show, that on December 2, 1926, Gering, as county
treasurer, had been induced by Dovey to make a deposit
of a somewhat larger sum, but among the checks was one
of the Missouri Pacific Railroad Company for $24,663.68
for taxes which formed, as the opinion states, the sole
basis of the action. The opinion held that the check and
its proceeds, when collected, constituted trust funds. The
charge against Dovey was that, in soliciting the deposit
from the treasurer, his attention being called to the fact
that the bond to secure deposits by the county in the bank
was already equalled by county deposits, he stated to the
treasurer, at her office where he solicited the deposit, that
the bank had already obtained a bond which was at the
bank, and, if he had known he was coming down, he would
have brought it. He also stated the bank was in sound
financial condition. She believed his statements and let
him have the deposit of the check. The pleadings con-
tained prayers for a money judgment only against Dovey.
The opinion holds that the facts recited entitled the ap-
pellees to an action against Dovey at common law for de-
ceit and that he should have been given a jury trial as he
had requested.

The other cases cited by appellant on the subject of a
jury trial, but not argued, are less complicated, are easily
distinguishable from the case at bar, and are not appli-
cable, but lack of space forbids their analysis. Intervener
Lusher was not entitled to a jury trial and the court did not
err in refusing to transfer the cause to a law calendar.
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The remaining question is whether the judgment is sus-
tained by the evidence. The certificates of deposit issued
to Mr. Lusher, beginning with one of $10,500 issued
February 28, 1925, 12 in number, are all in evidence.
Each bears on its face the then legal rate of interest. But
Mr. Lusher always had a checking account at the bank,
and the evidence shows that, when a certificate of deposit
came due, his account would be credited with interest at
the rate of 5 per cent., instead of 4 per cent. For example,
from February 28, 1930, Mr. Lusher held a certificate for
$15,000 due “12 months after date with interest at 4 per
cent. per annum.” On the exact day it was due, his check-
ing account was credited with $750 interest, less $500
added to a new certificate, making the new one $15,500,
issued February 28, 1931. This last-named certificate is
the one on which the claim in suit is based. Since April 1,
1926, when the law reduced the rate, the history of the cer-
tificates, out of which this principal had been built up,
shows this method of attempting to conceal the excess
interest paid on the certificates in the checking account.
In some instances, it should be said, the deposit slips, on
which were adjusted the interest, clearly showed that the
credit was for 5 per cent. on a definitely described certifi-
cate. The deposit slip of February 28, 1931, specifically
shows that the interest on the $15,000 certificate due that
day was credited at $750 and that $500 was taken out to
add to the new certificate for $15,000 which is the one in
suit. This deposit slip shows also a withdrawal by Mr.
Lusher of $32.17 in cash, leaving him a net credit on the
deposit slip of $217.83, which went into his checking ac-
count on that day.

The business was handled in his lifetime by Frank
Maixner, the president of the bank, who died July 6, 1930,
before the last certificate was issued. He and claimant are
the only ones who could have testified positively and di-
rectly as to whether there was an oral agreement to pay
more than the legal rate. Leo Stava was the cashier of the
bank and sometimes fixed up the matter of claimant’s cer-
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tificates under orders from Mr. Maixner. He testified he
had never discussed the rate with Mr. Lusher, but that
claimant came into the bank about two months after Frank
Maixner had died and “asked me if it was the same as
before, and I said, ‘Yes; Frank told me what to do.” 1
paid him 5 per cent. or he would want his money to go
out.” The witness does not know what Maixner told Mr.
Lusher, but he told witness to pay 5 per cent. “I was
never with them when they were transacting business.
They went in the back room and Maixner came out or Mr.
Maixner made out the certificate and instructed me and
had me make out the draft for him.” Mr. Stava, as
cashier, executed the certificate sued on. At the time it
was executed he paid or saw to it that the bank credited
Lusher’s account with $750 interest on the previous certif-
icate of $15,000. Stava testified he had no agreement
with Mr. Lusher to pay him more than 4 per cent. and
never discussed the rate of interest with him. Stava testi-
fied, in addition to what we have heretofore quoted in this
paragraph, that he did not have the money to pay the
$15,000 certificate. To have refused to pay the 5 per
cent. interest on it would have closed the bank, if Mr.
Lusher had declined to renew and had demanded the
money.

It is argued by appellant that John Lusher could not
compute interest. He was put through some simple tests
in arithmetic in his cross-examination and did not seem to
be an ignorant man in such matters, but seemed able to
compute interest on money. He testified that, as a boy in
Illinois, he got half way through the Fourth Reader. He
accumulated “five eighties of land.” It overtaxes our
credulity to be asked, in all the circumstances, to believe
that Mr. Lusher was not conscious, each time he was
credited with interest on his certificates of deposit, of the
amount he was paid and that the rate was 5 per cent. and
not 4 per cent. The circumstantial evidence is too strong.
The trial judge saw and heard him and the other witnesses
and concluded that the agreed rate was the higher one
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and not that expressed in the certificate. We think the
judgment was right. It is
AFFIRMED.

NORTHWESTERN BELL TELEPHONE COMPANY, APPELLANT, V.
NEBRASKA STATE RAILWAY COMMISSION, APPELLEE.

FiLep MarcH 1, 1935. No. 29312.

1. Telegraphs and Telephones: RATES: DUE PROCESS OF LAW.
Appellant having had an opportunity to make a defense in the
hearing before the state railway commission, upon which hear-
ing a 1934 depreciation rate was fixed, the order fixing the rate
is not void because appellant was not thus afforded due process

.of law under the state and federal Constitutions.

: JURISDICTION. Until the interstate com-
merce commission fixes the rates of depreciation upon local
class A telephone company property for intrastate purposes,
the state railway commission has jurisdiction and authority to
prescribe such rates.

3. Evidence and record examined and the final order of the state
railway commission affirmed.

" APPEAL from the Nebraska State Railway Commission.
Affirmed.

F. E. Randall and Tracy J. Peycke, for appellant.
Paul F. Good, Attorney General, and Edwin Vail, contra.

Heard before Goss, C. J., Goop, EBERLY, DAY, PAINE,
and CARTER, JJ., and THOMSEN, District Judge.

Goss, C. J. .

This is an appeal from Nebraska state railway com-
mission. :

The matter was initiated by an order made by the
commission November 29, 1933, directing all class A tele-
phone companies (those having average annual operating
revenues exceeding $100,000) and class B telephone com-
panies (those exceeding $50,000 and up to $100, 000) to
file.with the commission, not later than March 1, 1934, a
schedule of depreciation rates by primary accounts which
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they propose to apply for the year 1934, together with
supporting data. Appellant is a class A company. It
seasonably filed its return, but the commission, being dis-
satisfied, ordered the cause set for hearing March 19, 1934,
for “oral examination of the members of respondent’s staff,
who prepared said schedules, and for the introduction of
such evidence as the commission may desire to submit with
opportunity of objections and cross-examination by respon-
dent.” The record and bill of exceptions show that attor-
neys and witnesses of appellant appeared and a hearing
was held, lasting two days, and the record thereof covering
upwards of 200 pages. An inventory and cost engineer
and the general auditor of appellant and an accountant
for the commission were examined and various schedules,
calculations and exhibits were introduced in evidence. At
the conclusion of the oral hearing, the cause was ‘“sub-
mitted on the record,” as appears both in the bill of excep-
tions and in the transcript of the pleadings, orders and
filings.

On April 9, 1934, the record shows an opinion, finding
and order. The commission reduced appellant’s proposed
rate of 4.48 per cent. and entered an order fixing a de-
preciation rate of 314 per cent. upon depreciable property,
including right of way, to be applied by the respondent for
the year 1934.

Appellant presents four contentions:

First. That it was not given full notice of the scope
of the hearing and full opportunity to make a defense in
the 1934 depreciation rate; that therefore the order was
void because it did not afford appellant due process of
law under the state and federal Constitutions.

Second. That, since appellant is engaged in both inter-
state and intrastate commerce, and the congress has com.
mitted the matter of uniform accounting of common car-
riers of interstate commerce, including telephone com-
panies, to the interstate commerce commission, the state
commission was without authority to act on matters of ac-
counting even with respect to intrastate commerce,
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Third. That the order is void because it is not based on
evidence sufficient to support it, and is contrary to the
evidence.

Fourth. That the commission erred in denying the
motion of appellant to vacate the order and to grant a
hearing and a new trial.

The Constitution and laws of Nebraska “confer adminis-
trative and judicial powers upon the commission in addi-
tion to the main purpose of its creation, which is the exer-
cise of legislative powers.” Hooper Telephone Co. v. Ne-
braska Telephone Co., 96 Neb. 245. The matter is not here
for trial de novo, but for judicial review as to the legality
of the order of which appellant complains. The appeal
and procedure are provided for by section 75-505, Comp.
St. 1929,

As to the claim that appellant had no sufficient notice
of the scope of the hearing, the record shows that it ap-
peared and for two days participated in the hearings and
furnished its schedules showing the rates of depreciation
on various kinds of property owned and used by it. Some
of these percentage rates were high and others low, de-
pending upon the character of the property to which the
schedules applied. From them the company arrived at a
composite rate of depreciation of 4.48 per cent. The com-
mission fixed a composite rate of 314 per cent. We are not
afforded much help by the evidence or by the printed and
oral arguments, in determining just how either the appel-
lant or the commission reached their respective conclusions
on this point. But when the record shows that all the evi-
dence was taken that either party desired to offer and that
the cause was submitted on the record without objections
of any sort until after the decision, we think we ought not,
in such a case, to reverse the action on the ground that,
after the judgment was entered against a party, it can then
claim it was taken by surprise as to the scope of the ac-
tion. Indeed, even after the final order was entered, on
the hearing of the motion for new trial, the parties stipu-
lated (and it appears in the bill of exceptions) on May 15,
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1934, for the admission of additional evidence. This was
incorporated in the bill of exceptions in the form of a book
of 101 pages on Uniform System of Accounts for Tele-
phone Companies, issued by the interstate commerce com-
mission in 1933. Until the motion for rehearing was filed,
setting up the points now relied on, the record does not
show that the commission as a court had any notice that
appellant was aggrieved by the procedure. The evidence
shows that counsel for the telephone company at the outset
of the hearing suggested names of parties having to do
with the calculation of the rate. Most of these were ex-
amined at length in a hearing apparently conducted with
all the formality of any court. It appears all through the
evidence that what the commission and telephone company
were seeking was the proper evidence upon which to base
a proper rate of depreciation to be used by the commis-
sion in 1934 only. If the telephone company had offered or
proposed to offer other or further evidence and had been
refused the opportunity, it would have presented a dif-
ferent question than that now before us. We think ap-
pellant had timely notice of the scope of the hearing, ap-
peared generally, and was afforded due process of law in
the matter.

“The due process provision of the Fourteenth Amend-
ment has regard not to matters of form but to substance
of right.,” Western Life Indemnity Co. v. Rupp, 235 U. S.
261.

Paragraph 5, sec. 20, title 49, U. S. C. A.—the inter-
state commerce act—authorizes the interstate commerce
commission, in its discretion, to prescribe the forms of all
types of accounts to be kept by carriers and makes it un-
lawful for such carriers to keep any other forms of ac-
counts than those prescribed by the commission. Appel-
lant argues therefrom that it has no right to keep, or to be
required by the state railway commission to keep, its ac-
counts in the form prescribed by the state commission.
We do not find that the interstate commerce commission
has ever seen fit to act upon the question of the rate of de-
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preciation to be used in intrastate companies though they
may do an interstate business. Even assuming that the
congress has authorized such action (which we do not
decide), and assuming that the ultimate decision would
rest with the interstate commerce commission as to intra-
state rates (which also we do not decide), and that the
state railway commission would be bound by that de-
cision, still, the federal commission not yet having acted
upon the question, the state commission has the right to
act until such time as the federal commission exercises its
authority.

The supreme court, Chief Justice Hughes writing the
opinion, said in Smith v. Illinois Bell Telephone Co. (1930)
282 U. S. 133 (on p. 159) : “The company urges that, as
Congress has granted jurisdiction to the Interstate Com-
merce Commission over the depreciation rates of telephone
companies doing an interstate business (Interstate Coms-
merce Act, sec. 20 (5), as amended by Transportation
Act (February 28) 1920, U. S. C. A. title 49, sec. 20 (5),
this subject is now completely withdrawn from the power of
the state. It is said that two rates of depreciation can-
not be charged on the same property. The Interstate
Commerce Commission has had the matter under con-
sideration (Telephone and Railroad Depreciation Charges,
118 I. C. C. 328-333) but, so far as we are advised, a final
determination has not yet been made. The Interstate
Commerce Commission has its accounting rules with ref-
erence to depreciation charges and, pending its order
under section 20 (5) of the Interstate Commerce Act,
telephone companies, as well as others subject to the act,
have been directed to continue to observe these require-
ments. The company argues that, although the Interstate
Commerce Commission has not finally ruled, the action
taken by Congress excludes the jurisdiction of state tri-
bunals under familiar principles (citing cases). We are
unable to assent to this view. As the Interstate Commerce
Commission has not acted finally in the matter, we are not
now called upon to consider the scope of its authority in
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relation to depreciation charges, but we are of the opinion
that, in any event, until action has been taken which could
be deemed validly to affect the amount to be charged to
depreciation in connection with intrastate business so as to
affect intrastate rates, the prerogative of the state to pre-
scribe such rates, and the jurisdiction and duty of the
statutory court in considering their validity to determine
the amount properly allowable for depreciation in con-
nection with the intrastate business, are not to be gainsaid.
Compare Board of Railroad Commissioners v. Great Nor-
thern R. Co., 281 U. 8. 412, 74 L. Ed. 936. Accordingly,
the court should make appropriate findings with respect to
the amount to be allowed in this case as an annual charge
for depreciation in connection with the intrastate busi-
ness.” This case appears to be decisive authority on the
precise point involved here.

Appellant relies upon Interstate Commerce Commission
v. Goodrich Transit Co. (1912) 224 U. S. 194. That re-
lates to an order of the interstate commerce commission
“prescribing the method of accounts and bookkeeping as
to the operating expenses of the carriers” of freight and
passengers—in this case a steamship company operating
on the Great Lakes. The commerce court had enjoined
the operation of the rates as applied to intrastate business.
The supreme court held the orders valid and reversed the
cause. We think the case is not applicable here. If the
interstate commerce commission had entered the field by
prescribing depreciation rates for class A telephone com-
panies to use in intrastate business, the principles of the
cited case might be usable.

While we do not fully understand the logical processes
by which appellant reached one rate and the appellee
reached another rate of depreciation, yet, whether the rate
here fixed is a legislative or judicial matter for the commis-
sion, it is, we think, a determination over which the com-
mission had jurisdiction. It was for 1934 only and steps
had already been taken to fix the rate for 1935. If the
rate should prove to be confiscatory, if and when applied,
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it is quite likely the appellant will be able to discover a -
remedy. We think the evidence was sufficient to support
the order. Finding no reversible error in the proceedings,
the final order of the railway commission is

AFFIRMED.

HowarDp C. MILLER, APPELLANT, V. J. W. MAUST ET AL.,
APPELLEES,

FiLep MArcH 1, 1935. No. 29124.

1. TForcible Entry and Detainer. It is not the purpose of the action
of forcible entry and detainer to determine the actual owner-
ship or title to realty or the legal right to its possession.

In an action of forcible entry and detainer, the ground

of complaint is that the entry and detention were unlawful and

forcible, absolute ownership or a possessory right not being a

defense,

In forcible entry and detainer, the nature of those
acts constitutes the cause of action and not title to the realty.
In an action of forcible entry and detainer, the char-
acter of the entry and detention is the test of plaintiff’s right
to recover, where the complaint charges that defendant’s pos-
session was obtained and held forcibly.

One purpose of the act empowering a justice of the
peace to determine the issue in an action of forcible entry and
detainer is to prevent even rightful owners of realty from
taking the law into their own hands and recovering by VIOIence
what the remedial powers of a court would grant.

“A person who claims the paramount title to real
property in the undisputed possession of another cannot, by
surreptitiously obtaining possession thereof, place such former
possessor at any disadvantage as to the assertion of his rights
or the enforcement of his remedies in respect thereto.” Brown
v. Feagins, 37 Neb. 256, followed in Tarpenning v. King, 60
Neb. 213.

APPEAL from the district court for Thayer county:
ROBERT M. PROUDFIT, JUDGE. Reversed.

Waring & Waring and Orville Baldwin, for appellant.
Walter C. Weiss and John L. Richards, contra.
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Heard before Goss, C. J., RoSE, GooD, EBERLY, PAINE
and CARTER, JJ., and CHAPPELL, District Judge.

ROSE, J.

This is an action of forcible entry and detainer. It was
commenced in the county court of Thayer county. Howard
C. Miller, plaintiff, pleaded in his complaint that, while he
was in lawful and peaceable possession of the south 36 feet
of the north 74 feet of lots 1 and 2 in block 13 in the
original village of Carleton, on which is situated a building
12 feet wide and 60 feet long, during the night of Novem-
ber 1, 1933, or on the morning of November 2, 1933, J. W.
Maust, Walter Schardt, John Raess, Henry Elting, Alec
Dudgeon, Jr., and Alpheus Miller, defendants, broke the
fastening on the padlocked door of the building, made an
unlawful and forcible entry, and still hold possession of
the premises by force; that plaintiff notified them Novem-
ber 3, 1933, to leave.

Defendants filed an answer containing a general denial,
and alleging that the Farmers Union of Carleton was and
now is in peaceable and lawful possession; that, of the
Farmers Union, defendant Maust is president, defendant
Schardt is secretary-treasurer, defendants Elting, Dudgeon
Jr., and Raess are directors, and defendant Alpheus Miller
is the new manager ; that the Farmers Union is entitled to
retain possession through the officers named.

Upon a trial of the cause the county court found defend-
ants not guilty and dismissed the action. Plaintiff ap-
pealed to the district court and, at the conclusion of the
testimony in a trial therein on the original pleadings, each
side requested a peremptory instruction. The jury were
excused and the action dismissed. Plaintiff appealed to
the supreme court.

Plaintiff contends that, when in lawful and peaceable
possession of the realty described in his complaint, defend-
ants dispossessed him by forcible entry and detention, as
shown by undisputed evidence; that, a forcible entry upon
his actual possession having been conclusively proved, he
was entitled to restitution, even if title and present right



VoL. 128] JANUARY TERM, 1935 455
Miller v. Maust

of possession were in defendants; that questions of title
and right of possession did not arise in the case, since
plaintiff was in lawful and peaceable possession when
wrongfully dispossessed by forcible entry.

On the contrary, it is argued by defendants that plain-
tiff had been the manager of the Farmers Union for 15
years or longer; that the possession which plaintiff claimed
was the possession of the Farmers Union, his employer
and master; that he was discharged as servant and man-
ager, ordered to make a settlement and to permit defend-
ants to take charge of the premises for the Farmers Union
of which they were the officers; that plaintiff’s occupancy
was not possession in legal effect; that he was a trespasser
when he retained his occupancy and refused to comply
with the orders of his employer to turn the property over
to defendants and to settle with them; that the severing
of his occupancy and the termination of his services as
manager were effected without a threat of personal vio-
lence or a breach of the peace; that the entry of defend-
ants and their subsequent possession were lawful.

Plaintiff and defendants differed on what constituted the
“Farmers Union.” It was not a corporation or a partner-
ship. There was nothing on a public record to show what -
it was. Nothing in the nature of a constitution or set of
written by-laws was shown. It seems to have come into
existence about 20 years ago as the “Farmers Equity” to
buy and sell grain and stock and to purchase sugar, canned
goods and other commodities. Later, 15 years ago, or
earlier, it was named “Farmers Union” and its business
was changed to buying and selling cream and poultry.
There is testimony tending to prove it was a voluntary co-
operative association, with a membership composed of
farmers who patronized it. The realty where the business
was conducted was deeded to the board of directors of the
Farmers Union and their successors February 12, 1920.
Since that date, until displaced November 2, 1933, plaintiff
was the manager on a commission basis of 2 cents a pound
for butter fat and 3/ or 14 of a cent a pound for poultry.
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He had the key to the building and managed the business
until displaced. He did not claim to own the real estate
or to be a lessee or to have possession for himself. He
testified that he held possession for the organizers of the
Farmers Union, who were H. J. Schardt, F. P. Buck, W. E.
Flory and himself. Defendants introduced in evidence the
proceedings of a called meeting of members of the Farmers
Union, indicating the election of defendants as officers or
directors and the adoption of the following resolutions
October 30, 1933:

“Be it resolved, that Howard Miller be discharged as
manager of the Farmers Union, effective November 1,
1933, and that the new officers and directors be authorized
to employ a new manager on such terms as they think
best.”

“Be it resolved that the new officers and directors be in-
structed to make a settlement, on behalf of the Farmers
Union, with Mr. Miller on his account, and to take any
necessary legal action either to secure such settlement, and
or to make effective any and all other action directed by
this meeting to be taken.”

Defendants claimed plaintiff still owed them something
as manager; demanded a settlement and charge of the
premises and business October 30, or November 1, 1933;
were told by plaintiff they could not take charge and
“would have to take him by the seat of the pants and put
him out.” Evidence of those facts came from defendants,
themselves. Thus warned in advance that plaintiff did not
mean to be displaced except by personal violence, defend-
ants, knowing that he claimed to be in lawful and peace-
able possession of the premises, went to the building at an
early hour in the morning, broke the fastening of the
padlocked door in absence of the manager who had trans-
acted the business conducted therein without interruption
for 15 years, entered forcibly and retained exclusive oc-
cupancy, though part of the personal property therein
belonged to plaintiff individually. The proper inference
- from the evidence is that personal violence was averted by
stealth.
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The resolutions authorized neither violence nor stealth.
In view of the controversy anticipated by the resolutions
and of the warning given to defendants before they en-
tered the building, proceedings at law were more con-
sistent with duty than force or stealth. Proved facts not
in dispute seem to call for the application of the following
principles of law as stated by Judge Sullivan:

“The purpose of the action was not to determine the
actual ownership of the property or the legal right to its
possession. The ground of complaint was that the entry
and detention were unlawful and forcible, and the defend-
ant could not justify by showing either an absolute owner-
ship or a possessory right. ‘Where the proceeding is for
a forcible entry or for a forcible detainer,” say the supreme
court of Wisconsin, in Newton v. Leary, 64 Wis. 190, ‘it is
the nature of the entry or detainer which constitutes the
cause of action, and not the nature of the title which the
respective parties have in the premises.’” In McCauley v.
Weller, 12 Cal. 500, 524, it is said: ‘Questions of title or
right of possession cannot arise; a forcible entry upon the
actual possession of plaintiff being proven, he would be
entitled to restitution, though the fee simple title and pres-
ent right of possession are shown to be in the defendant.’
Our statute in plain terms makes the character of the entry
and detention the test of the plaintiff’s right when the
complaint charges that the defendant’s possession was ob-
tained forcibly and is being held by force. Section 1019,
Code of Civil Procedure, provides that if the justice shall
determine ‘that an unlawful and forcible entry has been
made, and that the same lands or tenements are held by
force, * * * then said justice shall cause the party com-
plaining to have restitution thereof.’” ‘One great object of
the forcible entry act,” says Gantt, J., in Myers v. Koenig,
5 Neb. 419, 422, ‘is to prevent even rightful owners from
taking the law into their own hands and attempting to re-
cover by violence, what the remedial powers of a court
would give them in a peaceful mode.” Tarpenning v.
King, 60 Neb. 213.
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Nothwithstanding the views of the law thus approved,
defendants argue that their acts in terminating the occu-
pancy of plaintiff and in retaining possession were jus-
tified under the following doctrine:

“The occupancy of a house by a man hired to operate
a farm for a certain monthly wage, and the use of the
house thereon to live in with his family, is incidental to
the employment, and the right thereto ceases with the
termination of the service. In such case the possession
of the employee is, in legal effect, the possession of the
employer.” Davis v. Long, 45 N. Dak. 581, 14 A. L. R.
796. .

In that case the employee, after his occupancy had been
terminated, sued his employer, the owner of the farm,
for restitution of the premises and for statutory treble
damages for unlawful detention. Other cases involving
the same principle were also cited, including: Heffel
finger v. Fulton, 25 Ind. App. 33; Napier v. Spielmann,
111 N. Y. Supp. 983; Schwinn v. Perkins, 79 N. J. Law,
515, 32 L. R. A. n. s. 51; Bowman v. Bradley, 151 Pa.
St. 351; Kerrains v. People, 60 N. Y. 221. The doctrine
invoked by defendants, however, does not seem applicable
to the case at bar. They did not claim possession for
themselves, but for the Farmers Union. Plaintiff did
not own or lease the realty but, as manager, asserted
lawful and peaceable possession for the organizers of
the Farmers Union, of which he claimed to be one.
Defendants conceded that plaintiff had been in lawful
and peaceable occupancy continuously for 15 years, but
base their defense on the difference between “possession”
and “occupancy.” The Nebraska statute empowering
a justice of the peace to determine the issue in an action
of forcible entry and detainer uses the term ‘lawful
and peaceable entry.” Comp. St. 1929, sec. 21-1401.
Defendants knew of plaintiff’s claim and that he meant
to resist theirs. By stealth and force they broke into the
building in his absence and afterwards kept him out,
The law does not recognize an advantage obtained by such
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means. The following rule was stated in a former case:

“A person who claims the paramount title to real
property in the undisputed possession of another cannot,
by surreptitiously obtaining possession thereof, place such
former possessor at any disadvantage as to the assertion
of his rights or the enforcement of his remedies in re-
spect thereto.” Brown v. Feagins, 37 Neb. 256, followed in
Tarpenning v. King, 60 Neb. 213.

It was the purpose of the statute relating to forcible
entry and detainer to prevent parties to a litigable con-
troversy like the present from taking the law into their
own hands. The issue was not ownership or title, but
“lawful and peaceable entry.” On facts established with-
out dispute, plaintiff was entitled to restitution, and for
the purpose of granting him that relief on the record as
it now stands the judgment is reversed and the cause
remanded. ’

. REVERSED.
Paine, J., dissents.

ELINOR NiPP, ADMINISTRATRIX, APPELLANT, V. PURITAN
MANUFACTURING & SUPPLY COMPANY ET AL., APPELLEES.

FiLep MarcH 1, 1935. No. 29165.

1. Corporations: PURCHASE OF STOCK. ‘“A corporation, when not
prohibited by its articles or by statute, may buy and sell its
own stock, and hold, reissue or retire the same, provided such
act is done in entire good faith and in no manner injures the
rights of its creditors or its stockholders.” Fremont Carriage
Mfg. Co. v. Thomsen, 65 Neb. 370. .

OFFICERS: PURCHASE OF STOCK. An officer of a cor-
poration, who in good faith purchases at judicial sale the
property of the corporation, will be protected in such pur-
chase, provided he affirmatively shows that he has paid the
full value of the property so purchased.

3. Limitation of Actions. The lapse of four years after the dis-
covery of the facts alleged to constitute a fraud, or of facts
sufficient to put a person on an inquiry, which, if pursued,
would lead to such discovery, is a bar to an action brought for
relief upon the greund of such fraud.
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4. Execution Sale: COLLATERAL ATTACK. Where personal proper-
ty has been lawfully seized by execution and a sale thereof
had, the purchaser acquires a title which cannot be collaterally
questioned in another action, even though the publication of
the notice of sale might have been held defective if it had been
properly assailed.

APPEAL from the district court for Douglas county:
WILLIAM G. HASTINGS, JUDGE. Affirmed.

Hugh A. Myers and W. A. Ehlers, for appellant.

Waldron, Newkirk & Mathews and E. B. Zabriskie,
contra.

Heard before Goss, C. J., ROSE, EBERLY, DAY, PAINE
and CARTER, JJ., and CHASE, District Judge.

CARTER, J.

This is an action in the nature of a creditors’ bill
brought by Elinor Nipp, as special administratrix of the
estate of Gilbert E. Nipp, deceased, against the Puritan
Manufacturing Company, a corporation, Walter J. Charn-
.ley, A. J. Schmitz and L. V. Stout, impleaded with the
Puritan Manufacturing & Supply Company, a corpora-
tion, appellees herein. From an adverse decree in the
district court, the plaintiff below brings the case to this
court for review.

It appears from the evidence that on and for a number
of years prior to January 15, 1927, Gilbert E. Nipp had
been president and general manager of the Puritan
Manufacturing & Supply Company. At the beginning
of the year 1927 the debts of the company amounted to
$14,997.98. It also appears that at this time the com-
pany, under Nipp’s management, had suffered losses on
its contracts in a sum aggregating $15,781.13. On Janu-
ary 15, 1927, Nipp sold his stock in the company to the
company for the sum of $8,876.66, payable $876.66 in
cash or its equivalent, and the balance in thirty monthly
instalments represented by the company’s promissory
notes. Nipp left the company immediately and was suc-
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ceeded as president by Walter J. Charnley, one of the
appellees herein, who, together with the other appellees,
Stout and Schmitz, was a stockholder in the company
until it ceased to do business.

The evidence further shows that in January, 1927, the
company was being pressed by its creditors for payment
of their claims and by the last of August of that year
the company was unable to meet its payroll. It also
appears that C. L. Waldron assisted in financing the
company for a time, after which he was engaged as an
attorney to straighten out the affairs of the corporation.

On March 21, 1927, the company filed a suit against
Gilbert E. Nipp to enjoin him from negotiating the notes
he obtained in the sale of his stock to the company, on
the ground that he knew that the stock was worthless
and that the stock transaction rendered the company in-
solvent. On September 19, 1927, the Concrete Engineering
Company  as a creditor intervened and attacked the stock
transaction as a fraud on general creditors. On December
17, 1927, Floyd Woosley intervened in said suit, alleging
that he had purchased the claims of all creditors, ob-
tained a judgment thereon in the sum of $14,247.48, and
made substantially the same attack upon the stock trans-
action and the notes held by Nipp arising therefrom as
was made in the petition of intervention of the Concrete
Engineering Company. This action was never prose-
cuted to final decree.

On November 25, 1927, Nipp commenced an action
against the Puritan Manufacturing & Supply Company
on the stock notes involved herein and on October 15,
1931, obtained a judgment for $2,055.71 on the ones
that were due. During the fall of 1927, Walter J. Charn-
ley, acting in the name of Floyd Woosley, purchased the
claims of creditors against the company for thirty cents
on the dollar, brought suit on them in Woosley’s name
on December 15, 1927, secured a voluntary appearance
and confession of judgment from the company, obtained
the judgment on December 16, 1927, for $14,247.48, and
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on the next day intervened in the suit of Puritan Manu-
facturing & Supply Company v. Nipp, heretofore men-
tioned. An execution was promptly issued on Woosley’s
judgment against all the property of the Puritan Manu-
facturing & Supply Company and the same was sold to
Woosley on January 5, 1928. Appellees contend that
they operated the business as a partnership from Sep-
tember 1, 1927, to August 29, 1929, at which time the
new corporation, Puritan Manufacturing Company, was
organized. On February 15, 1933, this suit was com-
menced, alleging that the sale of the property to Woosley
on execution sale January 5, 1928, was a fraud on the
appellant as a general creditor, that the Puritan Manu-
facturing Company was a continuation of the Puritan
Manufacturing & Supply Company and that its assets
should be subjected to the judgment obtained by Nipp
in his lifetime against the Puritan Manufacturing &
Supply Company.

The record shows that at the time Gilbert E. Nipp
sold out his interest in the Puritan Manufacturing &
Supply Company to the company, Walter J. Charnley had
$6,000 invested in the concern. Charnley was engaged
as an engineer on construction work and testifies that
he knew nothing of the financial condition of the company.
After the deal for Nipp’s stock was closed, he discovered
that the corporation was insolvent. In order to save his
investment he put additional funds into the corporation
and obtained financial aid from C. L. Waldron. The
testimony is very conclusive that Charnley used the name
of Floyd Woosley and that Woosley at all times was
acting for Charnley and had no interest in the business
at any time. The evidence further discloses that, at
the time Woosley was attempting to buy the outstanding
notes and accounts held by the creditors of the Puritan
Manufacturing & Supply Company for Charnley, Nipp
knew of the transaction, as he was present at one of the
creditors’ meetings and participated therein. The cross-
petition of Floyd Woosley filed December 17, 1927, in the
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case of Puritan Manufatturing & Supply Company v.
Nipp contained allegations that the assets of the cor-
poration ‘“should first be exhausted in payment of this
intervener’s judgment, and.in payment of the claims
of general and merchandise creditors.” That this was
notice to Nipp that the intent of Charnley was to pay
all creditors in full before Nipp received anything on his
judgment requires no argument. That the company had
the right to purchase its own stock is not seriously dis-
puted. The weight of authority seems to be that, if it
does not appear to be in bad faith and injurious to the
rights of its creditors or stockholders, a corporation, when
not prevented by its articles or by statute, may buy
and sell its own stock, and hold, issue, or retire the
same. Fremont Carriage Mfg. Co. v. Thomsen, 65 Neb.
370; Singhaus v. Piper, 103 Neb. 493. That the sale of
the stock to the corporation in the case at bar was in-
jurious to the rights of creditors is amply shown by the
evidence. In such cases, the weight of authority seems
to be that, while a corporation may contract to purchase
its own stock, it may not later, upon insolvency, pay for
it until after the existing creditors have been paid. In
the case of In re Fechheimer Fishel Co., 212 Fed. 357,
it was held: “If at the time the stockholder receives
payment for his stock the payment prejudices the creditors,
payment cannot be enforced. If a stockholder sells his
. stock to a corporation which issued it, he sells at his peril
and assumes the  risk of the consummation of the trans-
action without encroachment upon the funds which belong
to the corporation in trust for the payment of its creditors.”

It was also held in the case of Crandall v. Lincoln, 52
Conn. 73, at page 104, 52 Am. Rep. 560: “If the view
we have taken of the character and nature of this stock
is sound, and we have no doubt that it is, the conclu-
sion inevitably follows that under no circumstances can
a stockholder sell his stock to the company and take
therefor his portion of the capital stock to the prejudice
of creditors. The illegality of the transaction does not
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at all depend upon the actual knowledge or mala fides of
the seller; if he in fact sells to the company and receives
in return a part of the capital, the policy of the law
requires him to know it, and conclusively charges him
with knowledge. Thus selling, he sells at his peril. In
no other way can the rights of creditors be protected.
The seller can protect himself by selling to other parties,
or he may hold his stock, taking, as he is bound to, the
risk of his investment. The creditor is not bound to
assume any part of the stockholder’s risk, and he has
no way of protecting himself. The law is his only pro-
tection.”

The above cases are not based upon local statutes but
upon general principles. It is clear, therefore, in the
case at bar, that Gilbert E. Nipp and his personal repre-
sentative were at all times mentioned herein subsequent
in their rights to those of general creditors. Charnley
at all times stood in the position of the general creditors,
having purchased their claims. The evidence shows that
he bid in the assets of the company for more than their
market value. It is apparent from the record that he
gained no advantage because of the fact that he was
president of the corporation. It has been held by this
court: “An officer of a corporation for pecuniary profit,
who in good faith purchases at judicial sale the property
of the corporation, will be protected in such purchase,
provided he shows affirmatively that he has, as indicated,
paid the full value of the property of which he so be-
came the purchaser.” Horbach v. Marsh, 37 Neb. 22.
The evidence is very convincing that the appellees should
come within this rule. In addition to the good faith
of the appellees shown by the record, the evidence dis-
closes that Gilbert E. Nipp had full knowledge of the
transaction on December 17, 1927, when Woosley filed
his petition in intervention in the case of Puritan Manu-
facturing & Supply Company v. Nipp. This action was
commenced February 15, 1933, more than four years
after Nipp had knowledge of the transaction, and also
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more than four years after the sale of the corporation
assets to Woosley, and it is clearly barred by the statute
of limitations of this state. Comp. St. 1929, sec. 20-207.
“The lapse of four years after .the discovery of the alleged
frauds, or of such facts as were sufficient to demand such
investigation by plaintiff as would have disclosed the
alleged frauds, bars an action brought for relief upon
the ground of such frauds.” Horbach v. Marsh, 37 Neb.
22. See, also, Marshall v. Rowe, 126 Neb. 817.

Appellant complains of the insufficiency of the pub-
lished notice of the execution sale at which Charnley
through Woosley purchased the property of the Puritan
Manufacturing & Supply Company. The record shows
that publication was made for seven days before the sale
instead of ten as required by section 20-1525, Comp. St.
1929. This court in the case of Darnell v. Mack, 46 Neb.
740, after considering many cases on this subject, cites
with approval the following: “That jurisdiction depends
upon the lawful seizure of the property, and that sub-
sequent defects may render the judgment erroneous, but
not void.” While it is true that the exact question dis-
cussed was not involved in Darnell v. Mack, yet the
reasoning therein contained is also cited with approval
in the case of Brown v. Bose, 55 Neb. 200, which holds:
“That jurisdiction to order a sale depends upon the law-
ful seizure of the property, and that subsequent defects
may render the judgment erroneous, but not void. * * *
We could add nothing of value by going over the proposi-
tions considered in Darnell v. Mack, supra, and hence
refrain from any attempts in that direction. The reason-
ing meets our approval, as applied to the facts of this
case, and it is necessary merely to refer to that reason-
ing for a discussion of the pivotal question with which
we are dealing.” '

We, therefore, hold that, where personal property has
been lawfully seized by execution and a sale thereof had,
a purchaser acquires a title which cannot be collaterally
questioned in another action, even though the publication
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of the notice of sale might have been held defective if it
had been properly assailed. Appellant cannot, therefore,
question the title obtained by Woolsey at the execution
sale in the case at bar.

Upon a consideration of all the evidence, we arrive at
the same conclusion as did the trial court that the trans-
actions and proceedings attacked by appellant were not
fraudulent, that the assets of the Puritan Manufacturing
& Supply Company were sold on the execution sale at
their full value and applied to the payment of the in-
debtedness owed by the Puritan Manufacturing & Supply
Company to its existing general creditors, and that
appellant has no claim in equity against any of the
appellees herein.

AFFIRMED,

WALTER DEAN V. STATE OF NEBRASKA.
~Fiep MArcH 1, 1935. No. 29398,

1. Homicide: INSTRUCTIONS. In a prosecution for murder in the
first degree, it is not error to refuse to instruct the jury as to
the law applicable to manslaughter, where the evidence con-
clusively establishes that the necessary elements of the crime
of manslaughter do not exist.

2. Criminal Law: TRIAL: OFFER OF PROOF. “In a criminal trial,
as well as civil, when to a question in direct examination an
objection is interposed by the adverse party and sustained, in
order to present the ruling to this court for review, there must
be an offer of proof of the facts sought to be put in evidence
by the question to which the answer was excluded.” Savary v.
State, 62 Neb. 166.

EXPERIMENTS. It is within the sound dis-
01et10n of the trial court to grant or to refuse permission,
pending trial, to either party to make a test or experiment in
the presence of the jury either in or out of court for the pur-
pose of using the result in evidence, and the trial court’s ruling
thereon will not be disturbed except for an abuse of that dis-
cretion.

4. Homicide: CONSPIRATORS. “Where two or more persons con-
spire and combine together to commit an unlawful act, and in
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the prosecution of such common design one of the confederates
commits a felonious homicide, each and all of such conspirators,
as a matter of law, are guilty of such homicide.” Fields v.
State, 125 Neb. 290.

5. Criminal Law: INSTRUCTIONS. The instructions complained of
by the defendant and set out in this opinion examined, and
held, under the evidence in this case, to be free from prejudi-
cial error.

ARGUMENT OF COUNSEL. Where there is nothing in
the record to show what was said by counsel in argument to
the jury to which objections were taken, it will be presumed
that no injustice resulted therefrom and that the trial court’s
rulings thereon were correct.

7. Bvidence examined, and held to be sufficient to sustain a con-
viction of murder in the first degree.

ERROR to the district court for Lancaster county:
LINCOLN FROST, JUDGE. A ffirmed.

J. A. Hayward, for plaintiff in error.

William H. Wright, Attorney General, and Paul P.
Chaney, contra.

Heard before ROSE, GooD, EBERLY, DAY, PAINE and
CARTER, JJ., and THOMSEN, District Judge.

CARTER, J.

The plaintiff in error, who will be referred to herein
as the defendant, was convicted in the district court for
Lancaster county of first degree murder and sentenced
to life imprisonment in the penitentiary. From the over-
ruling of a motion for a new trial, the defendant prose-
cutes error and presents to this court a record of his con-
viction for review.

The evidence shows that on April 20, 1934, at about
12 o’clock, ‘noon, the defendant Walter Dean, Sam
Rivette and Aubrey Wray were traveling east on O
street in Lincoln in a Studebaker automobile bearing a
Texas license plate. At a point between Seventeenth and
Eighteenth streets on O street, officers Volcott Condit
and Frank Robbins of the Lincoln police force overtook
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them and signalled them to pull over to the curb and stop.
As the police car came alongside of the Texas car, officer
Robbins stepped out to make an investigation, when a
shot was fired from the Texas car at the police car,
the bullet going through the glass in the right front
door. The Texas car immediately dashed away with
the police car in pursuit. The chase continued down
O street with the defendant and his companions, or
some of them, firing at the police car and the officers
returning their fire. At Prairie Home, about 12 miles
northeast of Lincoln, the Texas car went into the ditch
and was disabled. In the fight that followed, Wray was
killed and the defendant Dean and his companion Rivette
were captured by the police.

At the time of the running fight down O street,
Luceen Marshall, a 13-year-old boy, with his sister Lois
and others, were standing near the corner of Twenty-fourth
and O streets. They watched the two cars go by, having
been attracted by the sound of the police siren and the
shooting. Luceen Marshall suddenly dropped to the ground
complaining that his leg was hurt. Bystanders dis-
covered that he had been shot in the abdomen and
rushed him to a hospital, where he died on April 23.
The defendant and his companion, Rivette, were then
charged with the murder of Luceen Marshall.

The defendant contends that the court erred in fail-
ing to instruct the jury that they could, if the evidence
warranted, return a verdict finding the defendant guilty
of manslaughter. The record discloses that the defendant
and his associates were fleeing from the police officers
and firing at them from their car. If the defendant,
or either of his companions, while engaged in the com-
mission of some unlawful act, pointed his gun at the
deceased or at some other person and killed the de-
ceased, and purposeiy fired the gun, then the intent o
kill was present and the elements of the crime of man-
slaughter are wholly lacking. Manslaughter occurs when
death follows without the slayer forming the specific
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intent or purpose to kill. If the intent or purpose to
kill is present, the crime is murder and not manslaughter.
Fields v. State, 125 Neb. 290. There can be no question
that the defendant and his companions were engaged in
an unlawful purpose when they fired on the police,
dashed away in their car, and engaged in a pitched battle
in an attempt to avoid arrest. The record discloses no
evidence of any sudden quarrel arising among the par-
ticipants. For a jury to find, under the evidence in
this case, that the shot that killed the deceased was
accidentally or unintentionally fired would be contrary to
reason and logic. The trial court was right in holding
that reasonable minds could not differ on this point.
The elements constituting the crime of manslaughter are
not present and the charge of manslaughter was right-
fully withdrawn from the jury.

The defendant complains of the exclusion by the trial
court of certain evidence purporting to be the dying
declarations of the deceased, Luceen Marshall. We are
unable to determine from the record whether or not the
dying declarations would have been admissible or whether
their exclusion constituted prejudicial error for the reason
that an offer of proof of the facts sought to be put in
evidence was not made. This court has held: ‘“The .
rule is, and it is applicable alike to criminal and ecivil
trials, that when to a question in direct examination
objection is interposed by the adverse party and sus-
tained, in order to present the ruling to this court for
review, there must be an offer of proof of the facts
sought to be put in evidence by the question to which
the answer was excluded.” Savary v. State, 62 Neb. 166.
The above rule is applicable to the case at bar and we
cannot say that there was prejudicial error in the ruling
of which the defendant complains.

The defendant complains of the refusal of the trial
court to permit certain tests to be made in the presence
of the jury by A. R. Mort, a witness called by the defense
as an expert on ballistics. The defendant sought to have
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the witness fire some bullets taken from the car in which
defendant and his companions were riding into a piece
of beef for the purpose of then comparing them with the
bullet taken from the body of Luceen Marshall. We are
of the opinion that no error was made by the trial court
in refusing the request. The rule is that it is within the
sound discretion of the trial court to grant or to refuse
permission, pending trial, to either party to make an
experiment in the presence of the jury either in or out
of court with the purpose of using the result in evidence.
16 C. J. 810. The reasons for this rule are many. Often-
times, as in the instant case, exhibits already in evidence
are to be used in the test, one of the results of which
would be a change in their condition. The trial court
may have thought it important that they go to the jury
as they were. Experiments before the jury should be
allowed only where it is apparent that the jury would
be enlightened thereby and, on the other hand, experiments
and tests that would have a tendency to inflame the
minds of the jury against either the state or the defendant
should not be permitted. The same rule applies to an
expert witness as to any other. The trial court must
use his sound diseretion in deciding whether or not the
test or experiment should be permitted and, in the absence
of an abuse of such discretion, error cannot be predicated
from his ruling thereon. The trial court did not abuse
his discretion in refusing to permit the experiment or
test being made in the instant case and his ruling can-
not be made the subject of error.

Defendant complains of the giving of certain of the
instructions to the jury, the first of which, No. 12, is-
as follows: “It is immaterial whether the police officers
of the city of Lincoln had a right to stop the car in
which the defendant and two companions were riding and
it is further immaterial whether the defendant Walter
Dean and two others had a right to ignore the request
of said officers to stop, provided you find from the evidence
beyond a reasonable doubt that they did ignore such a
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request. However, if said Dean or his companions or
any of them, in their effort to escape from said officers,
commenced shooting first, at said officers, then such
shooting was an act of committing a felony and it then
became the right and the duty of the police officers to
pursue and arrest the occupants of the car in which the
defendant was riding.” Defendant contends this in-
struction to be erroneous in that it instructs the jury
that whether or not the police had a right to stop the
car and compel its occupants to submit to an investi-
gation is immaterial. Defendant’s counsel bases his argu-
ment on the assumption that an illegal arrest was being
attempted. The evidence does not sustain this conten-
tion. The officers were not attempting to arrest the
defendant and his companions, but were attempting to
investigate the car, its occupants and contents. Whether
their action was right or wrong was not material. Assum-
ing that the officers were in the wrong, the defendant and
his companions were not warranted in taking the law
into their own hands and commencing to shoot without
any provocation. They clearly committed a felony in
so doing and it became the duty of the officers to imme-
diately pursue and arrest them. Under the evidence pro-
duced in this case, the instruction complained of is not
prejudicial to the defendant.

Defendant next complains of instruction No. 13, which
is as follows:

“If you find from the evidence in the case beyond a
reasonable doubt, that the defendant and two companions,
Rivette and Wray, were traveling together in an auto-
mobile, with a common criminal purpose and design in
mind; that they had deliberately armed themselves with
deadly weapons; refused to be questioned by police offi-
cers to the extent of fleeing from them in their auto-
mobile, and while fleeing from the police officers they
first shot at the police officers and one of their bullets
killed the deceased, a bystander, all are equally guilty of the
homicide.
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“And if you find from the evidence beyond a reasonable
doubt, that it was the intent of the defendant and his
two companions to resist the officers to the extent of
purposely killing and the death of the deceased was the
result; and if you further find the deceased was killed of
deliberate and premeditated malice by one of the three,
all are equally guilty of the homicide.”

Counsel for the defendant contends that this instruction
assumes a state of facts not reflected by the evidence,
namely, that the defendant and his companions had
deliberately armed themselves and were traveling with
some common criminal purpose or design in mind. To
this we cannot agree. We must not lose sight of the
fact that the intent, purpose or design by which a person
acts is seldom capable of proof by direct and positive
evidence and must be inferred by the jury from his
acts and the circumstances surrounding the place of the
alleged crime. The trial court properly permitted the
state to show that the defendant and his companions
had in their possession a .44 Winchester rifle, a .38 Smith
and Weston revolver, a .32 Colt automatic pistol, loaded
shells for all of said guns, $903.14, of which the defendant
had $221.02, Wray the sum of $230.27, and Rivette $227.05.
The balance of the amount was found along the highway
and in the car. The evidence further shows that the
$903.14 was made up of 20 five-dollar bills, 26 ten-dollar
bills, 12 twenty-dollar bills, 53 one-dollar bills, 805 nickels,
470 dimes, 341 quarters, 160 half dollars and 280 pennies.
This evidence, coupled with the fact that defendant and
his companions did use their guns at the first sign of
interference by law enforcement officers, is sufficient to
sustain a finding by a jury that they were traveling with
a common criminal purpose and design in mind, that they
had deliberately armed themselves with deadly weapons,
and that it was their intention, to the extent of killing,
to resist any officer who might interfere with them in
any way. The instruction does not assume a state of
facts, but instructs the jury that, if they find the facts
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set out to be true, defendant would be guilty of the
homicide. That this is a proper way of instructing a
jury there can be no doubt. The court properly gave this
instruction in view of the evidence produced in this case.

Defendant also contends that instruction No. 14 is
erroneous. It is as follows: “The court further in-
structs the jury that where three persons determined to
resist arrest in case an attempt to arrest them is made,
and said persons deliberately supplied themselves with
arms and weapons for the purpose of killing any one who
might be attempting to arrest, and in an encounter which
followed an attempt to arrest the persons a third person
was killed by one of them all three of said persons are
guilty of murder in the first degree, providing that you
find beyond a reasonable doubt that said killing was done
purposely, deliberately and of their premeditated malice.”
This instruction is clearly the law of this state. This
court has held: “Where two or more persons conspire
and combine together to commit an unlawful act, and in
the prosecution of such common design one of the con-
federates commits a felonious homicide, each and all of
such conspirators, as a matter of law, are guilty of such
homicide.” Fields v. State, 125 Neb. 290. In the opinion
in the case last above mentioned, the rule is well set out
as follows: “It is a familiar general rule that when
several parties conspire or combine together to commit
any unlawful act, each is criminally responsible for the
acts of his associates or confederates committed in fur-
therance or in prosecution of the common design for which
they combine. Applying the principle to the subject under
consideration, the courts hold that if several persons com-
bine or conspire to do an unlawful act, and in the prose-
cution of the common object a culpable homicide results,
all are alike criminally responsible. The immediate in-
jury, from which death ensues, is considered as proceed-
ing from all who are present and abetting the injury
done, and the actual perpetrator is considered as the
agent of his associates. His act is their act, as well as his
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own; and all are equally criminal.” Quoting from 13
R. C. L. 729, sec. 29.

The case of Fields v. State, hereinbefore mentioned, also
quotes the following with approval: “If the unlawful
act agreed to be done is dangerous * * * or if its accom-
plishment will necessarily or probably require the use of
force and violence, which may result in the taking of
life unlawfully, every party to such agreement will be
held criminally liable for whatever any of his cocon-
spirators may do in futherance of the common design.
Accordingly, one person may be held liable for the
homicidal act of another, where such act results from
their combined efforts to commit robbery, burglary, break-
ing in and stealing, or assault merely.” 13 R. C. L. 730,
sec. 31. '

Instruetion No. 14 heretofore set out in full, follows
this rule and is a correct statement of the law. The
evidence is sufficient to support the giving of the in-
struction and the objection to it is without merit.

The defendant also complains of the conduct of the
county attorney in his argument to the jury. It appears
from the record that counsel for the defendant inter-
posed several objections to the argument made by the
county attorney, but nowhere in the record are the alleged
prejudicial statements set out. If the alleged improper
statements of the county attorney in his argument are
not set forth in the record, this court is unable to say
whether or not they were improper and prejudicial.
Under such circumstances, the presumption must be that
the trial court ruled correctly on the objections. In the
case of Jones v. Niagara Junction E. Co., 71 N. Y. Supp.
647, it was held: ‘“Complaint was made that injustice
resulted to the defendant because of the remarks of coun-
sel in summing up the case. There is nothing to show
what was said by the counsel to which the objections were
taken, and therefore there is no reason to suppose that
any injustice resulted. The presumption must be the
other way.” While this was a civil action, the rule is
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just as applicable to a criminal proceeding. It has been
the settled law of this state that error must affirmatively
appear of record, and if the basis of the alleged error
is not included in the record, it cannot be considered by
this court on appeal. Berg v. Griffiths, 127 Neb. 501.

The defendant further contends that the verdict is not
sustained by the evidence. Defendant argues that the
bullet taken from the body of Luceen Marshall was fired
from a rifle and that the defendant never had a rifle in
his hands. It is true that defendant’s companion Wray
and officer Robbins were the only persons using rifles at
the time of this unfortunate occurrence. Wray was using
a .44 Winchester rifle. In view of the fact that it was
clearly established by the evidence that the defendant,
Rivette and Wray were associated together in the com-
mission of an unlawful act, it is necessary for the state
to show that one of the three fired the fatal shot in
order to sustain the conviction. The evidence shows that
the bullet taken from the body of Luceen Marshall was
a .44 caliber rifle bullet and that defendant or his com-
panions were the only ones shooting a .44 caliber rifle.
The evidence also discloses that neither of the police officers
used a .44 rifle that day.

At the time Luceen Marshall was shot, he was standing
near the intersection of Twenty-fourth and O streets on
the north side of O street. At the time he fell to the
ground, the police car was about a block east of him and
defendant’s car was approximately a half block farther
east from the police car. The defendant and his com-
panions, or some of them, were firing toward the west at
the police car and in the general direction of the deceased,
while officer Robbins was shooting toward the Texas car
in which defendant was riding and in the opposite direction
from where deceased was standing. The evidence is quite
conclusive 'that Luceen Marshall was killed by a .44
caliber bullet fired from the .44 rifle in the hands of
either Dean, Rivette or Wray. It makes no difference
which one actually did the shooting, as under the evidence
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in this case all must answer for the homicide, the act of
one being the act of all, and all would be equally guilty.
The evidence clearly is sufficient to support the verdict.
There being no prejudicial error in the record, and
the evidence being sufficient to sustain the verdict, the
judgment of the district court is
AFFIRMED.

SAM RIVETTE V. STATE OF NEBRASKA.
FILED MAarcH 1, 1935. No. 29399.

1. Criminal Law: INSRUCTIONS. The fact that a single clause of
an instruction is incomplete is not sufficient ground for a re-
versal, if, when the whole paragraph is read and construed to-
gether, its meaning is clear and certain, and it appears from
the record that the jury could not have been misled thereby.
Blair v. State, 72 Neb. 501.

: The instructions given to a jury upon a
trial are to be considered as a whole and construed together.
If, when so considered and construed, they present no erroneous
statements of law, the fact that an isolated instruction may be
indefinite or incomplete will not be considered prejudicially
erroneous if the law is fully and correctly stated in other in-
structions. White v. State, 88 Neb. 177.

ERROR to the district court for Lancaster county: LIN-
COLN FROST, JUDGE. Affirmed. .

J. A. Hayward, for plaintiff in error.

William H. Wright, Attorney General, and Paul P.
Chaney, contra.

Heard before ROSE, Goop, EBERLY, DAY, PAINE and
CARTER, JJ., and THOMSEN, District Judge.

CARTER, J.

The evidence in this case is for all practicable pur-
poses the same as in the case of Dean v. State, ante,
p. 466. They were argued together in this court and
present identical assignments of error, except that in-
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struction No. 14 in the present case varies from the
corresponding instruction given in the Dean case to such
an extent as to require the consideration of this ‘court.

Instruction No. 14 given by the trial court in the case
at bar is as follows: “The court further instructs the jury
that ‘where three persons determined to resist arrest in
case an attempt to arrest them is made, and said persons
deliberately supplied themselves with arms and weapons
for the purpose of killing any one who might be attempt-
ing to arrest, and in an encounter which followed an
attempt to arrest the persons a third person was killed, all
three of said persons are guilty of murder in the first
degree, providing that you find beyond a reasonable doubt
that said killing was done purposely, deliberately and of
their premeditated malice.”

It will be noted from this instruction that the jury were
not told in concise language that the killing must have
been committed by one of the three persons engaged in the
unlawful act. The words “by one of them” used in the
Dean case were apparently omitted by inadvertence. The
defendant contends that this is prejudicial error. The
first and second instructions set out in Dean v. State, ante,
p. 466, were given in the identical language in the case
at bar. In instruction No. 13 the jury were positively in-
structed that the killing must have been done by Dean,
Rivette or Wray. The case was tried on that theory. The
instruction in question, No. 14, is not as definite as it
should be. It does, however, contain the following state-
ments: “Where three persons determined to resist arrest
* * * and said persons deliberately supplied themselves
with arms * * * qll three of said persons are guilty * * *
providing * * * gaid killing was done purposely, deliber-
ately and of their premeditated malice.” (Italics ours.)
A careful consideration of the instruction will show that
the jury were instructed that they must find that the
killing was done by one of the three persons. The in-
struction does not contradict any of the other instructions
properly given. This court has held that, where a single



478 NEBRASKA REPORTS [VoL. 128
Rivette v. State

clause of an instruction is incomplete, it is not a sufficient
ground for reversal, if, when the whole paragraph is read
together; its meaning is clear and certain and it appears
from the record that the jury could not have been misled
thereby. Blair v. State, 72 Neb. 501. This instruction,
when considered in connection with the other instructions
given in the case, did not mislead the jury. In instruction
No. 13 they were told: “And if you further find the de-
ceased was killed of deliberate and premeditated malice
by one of the three, all are equally guilty of the homicide.”
(Italics ours.) In instruction No. 15 they were told: “If,
from the evidence, you are satisfied beyond a reasonable
doubt that the defendant Sam Rivette, Walter Dean and
the deceased Wray had entered into a conspiracy or agree-
ment with each other to resist arrest, or that all three had
such an intention if the occasion required, and had for that
purpose procured weapons intending to use them and in so
resisting arrest one of them shot Luceen Marshall and that
the other two were present aiding and abetting and assist-
ing in every way possible to further their escape, it is
immaterial which one of the three resisting arrest fired the
fatal shot, for the fatal shot is regarded in law to be the
shot of any one of them or all of them.” (Italics ours.)
It seems clear that the jury were informed, in considering
the instructions as a whole, that it was necessary for the
state to show that defendant Sam Rivette, Walter Dean or
Aubrey Wray fired the shot that killed Luceen Marshall.
If the instructions, considered as a whole and construed
together, present no erroneous statements of law, the fact
that an isolated instruction may be indefinite or incomplete
will not be considered prejudicially erroneous if the law is
fully and correctly stated in other instructions. White v.
State, 88 Neb., 177. The error complained of was not
prejudicial to the defendant.

All other errors alleged in this case are identical with
those considered in Dean v. State, ante, p. 466, and for
the reasons set out in the opinion in that case, we hold
that they were without prejudice to the defendant.
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The record is free from prejudicial error and the judg-
ment of the district court is
AFFIRMED.

STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL, V.

NEBRASKA STATE SAVINGS BANK oF WAHOO, E. H. LUIKART,

RECEIVER, APPELLEE: HANNAH FRANSON ET AL., INTER-
VENERS, APPELLANTS.

FrLep MarcH 1, 1935. No. 29068.

1. Banks and Banking: INSOLVENCY: TRUsT FUNDS. A cestui
que trust must prove that his property or its proceeds wrong-
fully entered into and became a part of the assets of the
trustee bank, and that his. property or the proceeds thereof
entered into and augmented the assets of the trustee bank.

2. Trial. Where a case is tried upon agreed stipulation of facts
and oral and written evidence, it is proper to consider all the
evidence, even though part of it may be inconsistent with the
stipulation of fact.

APPEAL from the district court for Saunders county:
HARRY D. LANDIS, JUDGE. A ffirmed.

Hendricks & Kokjer, for appéllants.

F. C. Radke, Barlow Nye, W. A. Crossland and J. F.
Berggren, contra.

Heard before Goss, C. J., RosE, Goop, EBERLY and DAy,
JJ., and LIVINGSTON, District Judge.

LIVINGSTON, District Judge. ‘
The appellants here separately intervened in the lower
court in the receivership proceedings prosecuted for the
purpose of closing up the affairs of the Nebraska State
Savings Bank of Wahoo, insolvent, each seeking to impress
a constructive trust upon certain assets in the hands of
the receiver. For the purpose of trial, the claims were
consolidated and tried on the same evidence. The lower
court found against the interveners and dismissed their
petitions. From this judgment appeal was taken.
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On April 14, 1925, August Christenson and wife exe-
cuted a series of notes due May 1, 1930, secured by mort-
gages on subdivisions of ‘a large tract of land in Saunders
county. All these notes and mortgages named the insol-
vent savings bank as payee and mortgagee. It appears
that these notes and mortgages were made on printed
blanks, naming the bank as such. These investment papers
were prepared in this form for the sole purpose of nego-
tiation and sale to investors. The bank had extended no
credit to the makers and had no pecuniary interest in the
loans. One of these notes for $3,500, secured by a mort-
gage on an eighty-acre subdivision of said tract, was sold
to the Bank of Yutan May 1, 1925, by F. J. Kirchman,
president of the said defunct savings bank, and on No-
vember 21, 1925, he sold the-same note and mortgage to
the intervener, Hannah Franson. The note was indorsed
in blank, such indorsement being in the name of the bank,
by F. J. Kirchman, president, and a written assignment
of the mortgage executed in the name of the bank by the
said Kirchman, as president, delivered with the mortgage
papers to the intervener Franson.

On August 4, 1925, the intervener Thorstenson .pur-
chased from the said Kirchman another one of said Chris-
tenson notes for $3,500, dated and maturing the same as
the one sold to Mrs. Franson, and secured by a mortgage
on another eighty-acre subdivision of the Christenson
land. Transfer of papers was made in the same manner
as the Franson transaction, except the indorsement on this
note named Thorstenson as indorsee.

The defunct savings bank and the Saunders County
National Bank transacted their business in separate parts
of the same banking room and F. J. Kirchman was the
president and active executive officer of each bank. Both
banks became insolvent and went into the hands of
separate receivers about the same time.

The defunct savings bank held a second mortgage on the
entire tract of land owned by Christenson for $7,300. This
mortgage was a lien second to both mortgages negotiated
to the interveners.
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Both interveners transacted their business in the pur-
chase of said mortgages in the president’s office of the
Saunders County National Bank, with the said Kirchman
who was president of both banking institutions, and both
interveners were told that it was unnecessary to record
the assignment of the mortgage, and each intervener left
all papers in a private or special deposit box in the
Saunders County National Bank. '

About March 1, 1930, one Oberg purchased two hundred
acres of the Christenson tract of land, which included the
two eighty-acre tracts covered by the mortgages assigned
to the interveners. The purchase price was $200 an acre,
or $40,000. Payment was made by check for $19,827 on
the Bank of Cedar Bluffs and three mortgages of $3,500
each and one for $2,500, and by giving credit for the bal-
ance on a debt owing from Christenson to the purchaser
Oberg. These mortgages were made to the now defunct
savings bank and by agreement between the vendor and
purchaser were to be hypothecated with the purchaser’s
attorney who examined the title to be delivered to the said
Kirchman upon his delivery to said attorney of releases of
the Christenson mortgages. The check was deposited in
the defunct savings bank to the credit of Christenson.
The proceeds of this check seem to have been exhausted in
payment of debts of Christenson, other than interveners’
mortgages.

Kirchman, in order to facilitate the closing of this trans-
action, ignoring the unrecorded assignments to interveners
of their mortgages in his custody in the Saunders County
National Bank, executed, as president of the savings bank,
a release of the mortgages assigned to the interveners and
the second mortgage of the savings bank for $7,300 and
delivered the same to Oberg’s attorney and received from
him two mortgages executed by Oberg, each for $3,500,
and one for $2,500. The mortgages were disposed of by
Kirchman. He had promised Mrs. Franson one of the
$3,600 mortgages which was on a subdivision of said tract
of land of a description different from the description of
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the lands covered by the Christenson mortgage which she
held. Instead of doing this, he sold this mortgage to the
Oak Creek Valley Bank. Subsequently this mortgage was
sold by this bank for full value to the Saunders County
National Bank and thereafter sold by the Saunders County
National Bank to the savings bank for full value.

Kirchman admitted these transactions but insisted that
he had hoped by some change of fortune he would be able
to secure this mortgage for Mrs. Franson, but the closing
of the savings bank rendered this impossible. This mort-
gage is beyond cavil a part of the assets of the defunct
savings bank. Each of the interveners received his or her
Christenson mortgage from the receiver of the Saunders
County National Bank.

The burden of proof rested on the interveners to prove
that their mortgages or other mortgages or money re-
ceived in their stead wrongfully entered into and became
4 part of the assets of the defunct savings bank and there-
by augmented the assets of said savings bank. State v.
Farmers State Bank, 121 Neb. 532; Central Nat. Bank v.
First Nat. Bank, 115 Neb. 444, 472; City of Lincoln wv.
Morrison, 64 Neb. 822; United States Nat. Bank v. D. W.
Standrod & Co., 42 Idaho, 711; Kent v. Kent, 50 Utah, 48;
State v. Columbus State Bank, 124 Neb. 231; Morrison v.
Lincoln Savings Bank & Safe Deposit Co., 57 Neb. 225;
State v. Nebraska State Savings Bank, 127 Neb. 832.

At the beginning of the trial in the lower court, there
was a stipulation placed in the record to the effect that the
Christenson mortgage and note were purchased by the
intervener, Mrs. Franson, from the savings bank and that
she paid full value therefor to said savings bank. An
analysis of all of the testimony of the witness F. J.
Kirchman and of other witnesses offered by the inter-
veners clearly contradicts the stipulation and impeaches it.
Where there is a stipulation of fact and other evidence, it
is proper to consider all the evidence, even though a part
of the evidence adduced be inconsistent with the facts
stipulated. Hunt v. Van Burg, 75 Neb. 304; 60 C. J. 84.
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The interveners failed to sustain the burden of proof to
establish the facts necessary to entitle them to a finding
and judgment that their mortgages or their proceeds
wrongfully entered into, and became a part of, the assets
of the savings bank and that they augmented its assets,
and wholly failed to trace the said mortgages or their
proceeds in any form into the assets of said savings bank.

The finding and judgment of the lower court is fully
supported by the record and should be, and is,

AFFIRMED.

IN RE ESTATE OF BARBARA LADMAN.
JAMES LADMAN, APPELLEE, V. MARY LOGAN ET AL., APPEL-
LANTS.

FILED MarcH 1, 1935. No. 29116.

1. Wills: PROBATE: NOTICE. Objection was made to the peti-
tion for the administration of an estate, that the decedent died
testate, and that her will was lost. Upon the hearing on the
petition pursuant to statutory notice, the county court found
and decreed that the decedent died intestate and issued letters
of administration. In such a case, the county court is not re-
quired to give notice for the probate of a lost will.

REvVOCATION: PRESUMPTION. “Where a will is shown
to have been made and left in the custody of the testator, if it
cannot be found after his death the presumption is that the
testator destroyed it anmimo revocandi.” Williums v. Miles, 68
Neb. 463.

3. : . “But this is a presumption of fact
only. It may be overcome by the evidence, circumstantial or
otherwise, to the contrary; and declaratlons of the testator
may ke shown for this purpose.” Williams v. Miles, 68 Neb.
463.

ProBATE: DIRECTION OF VERDICT. Record examined
and found that the evidence, on any issue presented, is not
such that different conclusions might reasonably be drawn
therefrom, so that the trial court properly directed a verdict
against objectors.

APPEAL from the district court for Fillmore county:
ROBERT M. PROUDFIT, JUDGE. Affirmed.
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Guy A. Hamilton and E. J. Steinacher, for appellants.
Waring & Waring and Sloans, Keenan & Corbitt, contra.

Heard before Goss, C. J., RoSE, Goop, EBERLY, DAY and
PAINE, JJ., and MUNDAY, District Judge.

MUNDAY, District Judge.

Barbara Ladman was born in Bohemia and came to
America when a child, and later married John Ladman.
Five children were the issue of this marriage, all of whom
are living. After the marriage they lived on 80 acres of
land in Fillmore county, and title of this was in the hus-
band’s name. Some time later a quarter-section of land
was purchased in Saline county and title to this land was
taken in the name of the wife. In about 1895 the husband
and wife were unable to live peaceably together and
separated and remained separated until her death on De-
cember 26, 1932. They were never divorced. At the time
of the separation the husband and wife conveyed by deed
their interest in the land in Fillmore county to their son
Joseph, but a life estate was reserved therein to the hus-
band. The wife with four children then moved to the land
in Saline county, and later the children left and went to
do for themselves. After the children left her, the wife
purchased a house in Milligan, Nebraska, and lived there a
greater part of the time until her death. After the hus-
band and wife separated, he lived on the land in Fillmore
county for a short time and later with a relative, and in
1913 the husband went to Montana, where he located on a
homestead and lived with his son James. About a month
before the wife’s death, she was seriously ill and all the
children came to visit her except one son. At that time
the wife, Barbara Ladman, sent for Charles Smrha, her
local banker, and asked him to draw her will and gave him
instructions as to how it should dispose of her property.
In pursuance of these instructions, Mr. Smrha drew the
will in English on a printed form, and there is no conten-
tion but that it was executed as provided by law. The will
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was then delivered to the Farmers & Merchants Bank of
Milligan for safe-keeping. Mr. Smrha then prepared a
statement of the contents of the will in the Bohemian
language and left this statement with Mrs. Ladman. There
is no contention in this case that Barbara Ladman was
not competent to direct the making of her will.

A day or two after the will was made and when she had
learned that some court proceedings would be necessary to
probate the will, Mrs. Ladman again talked with Mr.
Smrha and asked that a different disposition of her proper-
ty be made. Mr. Smrha then suggested a new plan for
disposal of her property and drew a contract for her and
the children to sign. This contract was then signed by
Barbara Ladman and all of her children save the one who
was not present, and one of the other children signed for
him. Mr. Smrha then destroyed the will by tearing or
burning the same. No other or different will was ever
written for her or found by any one among her effects.

In April, 1933, the son, James Ladman, filed a petition
in the county court for the settlement of his mother’s
estate, and alleged therein that she died intestate. A day
was set for hearing of this petition and legal notice given.
At the hearing of this petition in the county court the
children, Emil and Anna, appeared and objected to the
petition filed by James, and alleged that their mother did
not die intestate, but that she died testate and that her
will was lost. The county court heard the evidence on
May 2, 1933, the day set for hearing of said petition, and
found from the evidence and decreed that Barbara Ladman
died intestate. From this decision an appeal was taken
to the district court, where a trial was had to a jury.
After the introduction of all the evidence the court on
motion peremptorily directed the jury to return a verdict
that Barbara Ladman died intestate. In the distriet court
a sister, Mary Logan, joined with Emil and Anna Ladman,
and the three are now appellants in this court. The
father and the children, John, Joseph and James Ladman,
with the administrator, are appellees.



486 NEBRASKA REPORTS [VoL. 128

In re Estate of Ladman

The appellants assign many errors on the part of the
trial court, but only a small number of these were really
considered and presented. They contend: (1) That the
county court had no jurisdiction to hear the petition be-
cause it did not publish notice for the probate of the al-
leged lost will; (2) that the alleged revocation does not
comply with the statute; (38) error in exclusion of declara-
tions of the testatrix on the issue of whether there was an
intention on the part of the testatrix to revoke her will;
(4) that the alleged acts of destruction constituted only
dependent relative revocation; (5) that the court should
not have directed the jury to return a verdict that decedent
died intestate.

The appellants urge that the county court had no juris-
diction in the case. because the petition alleged that Bar-
bara Ladman died intestate, and that in their objections
they denied that she died intestate, and further alleged a
lost will, and that no notice of a hearing for a probate of
the alleged lost will was given in the county court; that
for this reason the county court had no jurisdiction to
hear the petition. There is no question but that the notice
required by law was given of the hearing on the petition,
and that the parties appeared and a hearing was had on
the day fixed in said notice, and that appellants were in
court and appealed from the decision of the county court.
Appellants had a right to appear in the county court and
contest any of the material allegations of the petition.
They availed themselves of this right. The fact that the
appellants alleged a lost will in order to defeat the petition
did not make it obligatory on the county court to cause to
be published a notice for the probate of the alleged lost
will, when the court found decedent died intestate. If the
court had found that such will had not been lost or was not
revoked, then it could have ordered a proper publication
for its probate. But that is not an issue in this case and
we do not determine that question. The appellants pleaded
as a fact to defeat the petition that the decedent died
testate and that there was a will, and this was decided
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against them and there was nothing more for the county
court to do but to enter judgment on the petition.

Mr. Smrha gave the only competent testimony as to the
destruction and revocation of the will. He testified in part
relative to this subject: “Q. And what was that conversa-
tion, or the substance of it; what had she called you to do?
A. She wanted me to make a different disposition of her
money ; the days that had intervened since the will was
drawn, the family had been talking about the disposition of
the property, and she learned that in order to carry out
the provisions of the will it would be necessary that it be
taken into court, that some court procedure and the ser-
vices of attorneys would be necessary to make that will
binding, or carry out the provisions of the will, and she
didn’t want the settlement, or the distribution of her
property to be made in a manner which would require
any court proceedings. Q. What did she want you to do
then? A. She asked me to write, or prepare a settlement
or agreement where the property could be divided without
court proceeding. Q. Did you make such an agreement or
disposition of her property? A. I did. Q. What was
done with the will then? A. The will was destroyed.
Q. Well, describe in what manner it was destroyed.
A. After visiting—after visiting her and learning from
her what her wishes were, that she wanted this property
distributed in some manner which would not require court
proceedings, I went to the bank and prepared an agree-
ment in line with her wishes; then I took this agreement
and the certificate of deposit and the will back to the house.
This agreement was read to Mrs. Ladman, I prepared a
Bohemian translation, and we read it to her in Bohemian,
and thereupon all of the children signed this new agree-
ment and Mrs. Ladman signed this new agreement, and I
asked her if she desired this agreement to take the place
of the will that she had drawn, and she said that she did;
so this will was destroyed by me. Q. Where? A. In
the house. Q. In what manner? A. My memory isn’t
clear as to the manner of its destruction, but I tore it up;
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I tore it up, and my recollection is that I burned it, but I
am not sure of having burned it, but I know that I tore it
up. Q. And in the house, and in her presence? A. Yes;
and in the room where all these people were. Q. And
Mrs. Ladman was there, the mother? A. Yes, sir.
Q. Who asked you to tear it up, or destroy it? A. They
didn’t ask me to tear it up, but asked me to destroy it, and
have this agreement take the place of the will. Q. Hand-
ing you what has been marked as plaintiff’s exhibit 1 * * *
I will ask you to examine that exhibit, and after you have
examined it will you state what it is? A. Yes, sir. This
is the agreement written in the Bohemian language, mak-
ing disposition of her property the way she wanted it
divided. Q. That was to take the place of the will?
A. Yes, sir. Q. And .is Barbara Ladman’s name signed
to that instrument? A. It is. Q. Did you see her sign
it? A. I did. Q. Whose are the other signatures on
that instrument? A. Joe Ladman, Anna Ladman, Mrs.
Mary Logan, James Ladman, and Emil Ladman, by Anna,
his sister. Q. Were all of those people present with the
exception of Emil? A. They were. Q. They all signed
there in the house? A. Yes, sir. Q. Who was the wit-
ness? A. I was. * * * Q. You stated you destroyed this
will after this other disposition of the property was
planned? A. Not planned; after it had been made.”

There was quite a lengthy cross-examination of this
witness, but the facts developed were in substance the
same as set out above.

Section 30-210, Comp. St. 1929, is controlling: “No will,
nor any part thereof, shall be revoked, unless by burning,
tearing, canceling, or obliterating the same, with the in-
tention of revoking it, by the testator, or by some person
in his presence and by his direction; or by some other
will or codocil in writing, executed as prescribed in this
article; or by some other writing, signed, attested and
subscribed in the manner provided in this article, for the
execution of a will; excepting only, that nothing contained
in this section shall prevent the revocation implied by law
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from subsequent changes in the conditions or circum-
stances of the testator.”

There was no testimony adduced or offered that in any
way contradicted or impeached this testimony of Smrha.
We believe the record and the evidence show an absolute
and unconditional revocation of the will. 68 C. J. 799;
In re Estate of Nelson, 183 Minn. 295.

The appellants contend that the trial court erred in ex-
cluding the declarations of the testatrix as to whether her
will had been destroyed with the intention on her part of
revoking the same. Such declarations are competent for
this purpose where a will is shown to have been made and
left in the custody of the testator, if it cannot be found
after his death, to rebut the presumption that the testator
destroyed his will animo revocandi. Williams v. Miles, 68
Neb. 463. However, there is no evidence in this case
showing that the will was left in the possession of the
testatrix. It was first left at the bank and later taken
before the testatrix and torn or burnt in her presence.
So this rule of law has no application to this case. 4

But if this rule of law were applicable to this case, the
appellants have not pointed out in their brief, nor have we
been able after a careful study of the record to discover,
where any declarations of the testatrix as to her not re-
voking her will were not received by the court. At ques-
tion 348 in the bill of exceptions the court overruled the
objection of the appellees to such testimony, but in answer
the witness related no conversation. At question 350 the
court stated: “You tell what she said if you can remember
the exact words; if not, give us the substance of it.” Then
the witness, when permitted to answer, did not state any-
thing that was said. There was an exclusion of evidence
by the court regarding a conversation about the will, but
the question was objectionable on other grounds.

It is further urged by appellants that whatever revoca-
tion there was of the will was a dependent relative revo-
cation. The intention to revoke a will may be made on
condition, and if the condition is not fulfilled the revoca-
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tion does not take effect. Also this doctrine is sometimes
applied where a will is destroyed by mistake. The doctrine
of such revocation is put in 68 C. J. 800 as follows:

“The doctrine is not applicable where the act of de-
struction is not referable, wholly and solely, to the inten-
tion of setting up some other testamentary paper, as where
it appears that the intention of the testator was to revoke
totally and absolutely,” etc.

The evidence in this case discloses an absolute and un-
qualified revocation of the will without any condition or
mistake. The new contract disposing of her property,
agreed to by Barbara Ladman and her children, was en-
tered into before the will was torn or burned. Mrs.
Ladman informed the scrivener that she did not want her
will and did not want to dispose of her property that way
and proceeded to dispose of it in another way. The way
she disposed of her property was entirely independent of
her revocation of the will. That there is a misunderstand-
ing between the heirs of decedent in carrying out the
terms of the contract does not revive the revoked will.
There is no serious claim that the will was not destroyed
as provided by the statute, but it is claimed that the act of
destruction of the will was not accompanied by the inten-
tion of the testatrix to revoke her will. While revocation
of a will rests upon the intent of the testator (1 Jarmon,
Wills (7th ed.) 132), we are of the opinion that the facts
as to tearing or burning of this will, in the presence of the
testatrix, under the circumstances of this case as shown
by the evidence, show conclusively that the destruction of
the will was done at her direction with a revocatory intent.
Therefore, the doctrine of dependent relative revocation
does not apply to this case. In re Estate of Nelson, supra;
68 C. J. 799; 28 R. C. L. 182, sec. 141.

The evidence as to any material issue is not conflicting
and is not such that different conclusions might reasonably
be drawn therefrom, and the trial court properly with-
drew the issue from the jury as to whether or not de-
cedent died testate. We think there has been a fair trial
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without prejudicial error and a correct conclusion reached,
and that this court should not interfere.
AFFIRMED.

STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL, V.

STATE BANK OF BEE, E. H. LUIKART, RECEIVER, APPELLEE:

ANTON SEMRAD, ADMINISTRATOR, ET AL., INTERVENERS,
APPELLANTS.

FIiLED MARCH 8, 1935. No. 29209.

1. Banks and Banking: INSOLVENCY: CraiMs: Proor. To make
. a prima facie case on a claim against the receiver of an insol-

vent state bank, the claimant need only plead and prove owner-
ship of a duly 1ssued certificate of deposit.

2. : DereENses. It is the duty of the
receiver, if he WIShes to avail himself of any statutory defense
to a duly issued certificate of deposit, to plead and prove such
defense.

3. Cases Overruled. State v. Security State Bank, 116 Neb. 223,
State v. Farmers State Bank, 111 Neb. 117, and Kuhle v. Farm-
ers State Bank of Cotesfield, 115 Neb. 648, so far as they con-
flict herewith, are overruled.

APPEAL from the district court for Seward county:
HARRY D. LANDIS, JUDGE. Reversed.

H. A. Bryant and Charles H. Hood, for appellants.
et il
F. C. Radke, Barlow Nye and Thomas, Vail & Jones,

contra.

Heard before Goss, C. J., Rosg, Goop, EBERLY, Day,
PAINE and CARTER. JJ.

Goss, C. J.

The receiver of the State Bank of Bee duly classified the
claim of Vaclav Cink and Anna Cink as invalid. The
claim was based upon their certificate of deposit for $2,500,
dated July 2, 1930, due in 12 months with interest at 4
per cent. To raise the issue, they filed their petition of
intervention setting forth the certificate (but not pleading



492 NEBRASKA REPORTS [VoL. 128

State, ex rel. Sorensen, v. State Bank of Bee

that there was no other or different contract between them
and the bank than that evidenced by the certificate itself)
and praying classification as a deposit. Vaclav Cink died
after the petition of intervention was filed and the cause
was duly revived as to him in the name of Anton Semrad,
administrator with the will annexed.

The receiver moved to strike the petition on the ground
that it did not state facts sufficient to constitute a cause of
action or to present a claim to priority over the claims of
general creditors. The court sustained this motion and
gave interveners permission to amend instanter by inter-
lineation. Interveners complied by amending so as to al-
lege that ‘“there was no agreement, written or otherwise,
for interest on said certificate in excess of 4 per cent. per
annum nor did interveners receive interest in excess there-
of.” The answer of the receiver merely admitted the is-
suance of the certificate of deposit by the bank and his
classification of it, but denied each and every other allega-
tion in the petition of intervention.

On the trial interveners proved title and ownership of
the certificate and rested without further proof. The re-
ceiver demurred to the evidence, and the court sustained
the demurrer on the ground that, under the Nebraska
decisions, the interveners had not sustained the burden
entitling them to priority over general creditors of the
bank. Interveners appealed.

The assignments of error are that the judgment is con-
trary to the law and the evidence and is not sustained by
the evidence.

Our Code of Civil Procedure (Comp. St. 1929, sec. 20-
837) provides: “In an action, counterclaim, or set-off,
founded upon an account, promissory note, bill of ex-
change, or other instrument for the unconditional pay-
ment of money only, it shall be sufficient for the party to
give a copy of the account or instrument, with all credits
and indorsements thereon, and to state that there is due to
him on such account or instrument, from the adverse
party, a specific sum, which he claims with interest.”
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The interveners pleaded just that, but were in effect
directed by the court to negative the exception in section
8-140, Comp. St. 1929, preventing deposits made after
April 1, 1926, from being entitled to priority of payment
from the assets, if there be an agreement, direct or in-
direct, to pay more than 4 per cent. interest thereon. They
complied with the order and so pleaded, but offered no
proof other than the certificate, which provided for the
payment of interest on the deposit at the legal rate of 4
per cent.

In making this ruling as to the amendment of the peti-
tion and in the judgment on the merits, we apprehend the
district court relied upon the language in State v. Security
State Bank of Eddyville, 116 Neb. 223, where, in the first
point of the syllabus, it was said:

“One who claims to have deposited money in a state
bank, commercial, and seeks to have such claim allowed
and ordered paid out of the depositors’ guaranty fund
after the bank has become insolvent and the receiver
thereof has objected to it as an invalid claim, must prove,
not only that a deposit of money or its equivalent was
made, but, further, that it was made under circumstances
which do not transgress specific limitations of the bank
guaranty law.”

We do not think the term “burden of proof” so often
used in the opinion just cited and in cases used in the ar-
gument in the opinion, was there employed in the sense
that is sought to be applied by the appellee here. It said
nothing about the burden of pleading the claim to be free
of any of the inhibitions of the statute as resting, in the
first instance, upon the claimant who sought in that case
to have his deposit paid out of the guaranty fund. In fact,
in that case the question was first raised by a pleading of
the receiver, objecting to the allowance of the claim on the
ground that there was a collateral agreement on the part
of the bank, when the money was deposited, that the offi-
cers of the bank would write and assist solicitors of claim-
ant, an insurance company, to write insurance policies.
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Thereupon the insurance company filed its answer to these
objections, which answer was really a reply, denying that
the money was deposited under any collateral agreement.
The bill of exceptions is not accessible, but the transcript
and briefs, which remain a part of the permanent records
of this court, show that the evidence was entirely stipu-
lated. There is an indication that the order of proofs
followed the pleadings; that is, the deposit was stipulated
and then the letters that passed between claimants and the
bank officers were stipulated, indicating to the satisfaction
of the trial court, and, on review de novo, to this court,
that the weight of the evidence, or the preponderance of
the evidence, favored the defense pleaded by the receiver
for the bank.

The first case cited as to the “burden of proof” in the
Security State Bank of Eddyville case is State v. Farmers
State Bank of Halsey, 111 Neb. 117. Only the following,
from page 122 of that opinion, was quoted: “A holder of a
certificate of deposit in a bank who seeks to hold the
guaranty fund liable for its payment must show that the
transaction leading up to the issuance of the certificate
was such that the law holds the guaranty fund liable for
its payment.” This was said arguendo and is nowhere
reflected in the syllabus of the case, where the law is sup-
posed to be stated. There is nothing in the opinion in
State v. Farmers State Bank of Halsey, 111 Neb. 117, to
suggest that the pleading followed any other than the
customary course wherein the claimants set up their claim
and the receiver pleaded his defenses under the statute.

The opinion in the Security State Bank of Eddyville
case also cites, as its last authority on the particular point,
Kuhle v. Farmers State Bank of Cotesfield, 115 Neb. 648,
as containing in syllabus No. 1 a reaffirmation of State v.
Farmers State Bank of Halsey, 111 Neb. 117. That sylla-
bus is an exact quotation of what we have in the para--
graph last above quoted and stated, was said arguendo,
and not made a part of the syllabus of the case in which it
originated.
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So it seems perfectly clear that what was said about
the “burden of proof” in State v. Security State Bank of
Eddyville, supra, and cases cited therein and analyzed here,
was not necessary to those decisions and was not really
intended to establish a requirement that the plaintiff need
plead and in the first instance prove, in compliance with
section 20-837, Civil Code, heretofore quoted, more than
the existence of a deposit, in the instant case evidenced by
a certificate of deposit, in his favor. It then becomes the
duty of the receiver of the bank, if it be a fact, to plead
and to offer proof of some infringement of the statute
inhibiting the allowance of a claim for a deposit. If there
has been an agreement to pay an unlawful rate of interest
or an agreement that the bank render some prohibited
service in consideration of the deposit, or if there exist
some other collateral agreement, the books and accounts,
the correspondence and the files of the bank would prob-
ably show evidences thereof, all of which would be acces-
sible to the receiver and would be easily interpretable by
him and his employees trained in such matters. While, in
such a case as that before us, where an original claimant
has died, the evidence could not be readily obtained. The
certificate of deposit in this case was prima facie evidence
of a lawful deposit. If it was based upon an illegal agree-
ment in some form or other denounced by a statute, it was,
we think, the duty of the receiver to plead and offer proof
upon such point. That is the conventional method of
pleadings and proof.

Under the subject of pleading statutory exceptions and
provisos, R. C. L. has this to say: “But when the excep-
tion is contained in a proviso, and not in the enacting
clause, the party pleading the statute need not negative the
exception. It is for the other party to set it up in avoid-
ance of the general provisions of the statute.” 21 R. C. L.
463, sec. 29, citing Cram v. Chicago, B. & Q. R. Co., 84
Neb. 607.

“QOrdinarily, a plaintiff need not in his complaint antici-
pate or negative a possible defense. He is required to



496 NEBRASKA REPORTS [VoL. 128

Andrews v. Commercial Casualty Ins. Co.

state only such facts as will constitute, prima facie, a cause
‘of action.” 21 R. C. L. 491, sec. 55.

Accordingly, we adopt the following rules:

(1) To make a prima facie case on a claim against the
receiver of an insolvent state bank, the claimant need only
plead and prove ownership of a duly issued certificate of
deposit.

(2) It is the duty of the receiver, if he wishes to avail
himself of any statutory defense to a duly issued certifi-
cate of deposit, to plead and prove such defense.

(3) State v. Security State Bank, 116 Neb. 223, State
v. Farmers State Bank, 111 Neb. 117, 122, and Kuhle v.
Farmers State Bank of Cotesfield, 115 Neb. 648, so far as
they conflict herewith, are overruled.

The judgment of the district court is reversed and the
cause remanded for proceedings in harmony with this
opinion.

REVERSED.

PAuL H. ANDREWS, APPELLEE, V. COMMERCIAL CASUALTY
INSURANCE COMPANY, APPELLANT.

FILED MARCH 8, 1935. No. 29159.

1. Trial. Where both plaintiff and defendant in an action at law
move for a peremptory instruction at the close of all the evi-
dence, the trial court may excuse the jury and determine the
issues by findings equivalent to the verdict of a jury.

2. Insurance: AUTOMOBILE LIABILITY INSURANCE PoLICY: “HOUSE-

HOLD.” In an automobile liability insurance policy, the word

“household” in an omnibus clause extending the liability avail-

able to assured to other members of the household means

“Those who dwell under the same roof and compose a family.”

: LiaBiLITY. In an action on an automobile
liability insurance policy, an omnibus clause extending the lia-
bility available to the assured to any person while riding in or
legally operating her car with her permission or with the per-
mission of an adult member of her household, evidence held to
sustain a finding that the liability extended to her adult
brother.




Vor. 128] JANUARY TERM, 1935 497

Andrews v. Commercial Casualty Ins. Co.

4. Judgment: RES JUDICATA. Where the issues and parties in two
separate actions were different, a judgment in the first held not
res judicata as a defense in the second.

5. Appeal. Rulings restricting cross-examination of a witness and
refusing to permit the amendment of an answer during the
trial are largely in the discretion of the trial court and are not
reversible as errors in absence of an abuse of such discretion.

6. Insurance: ATTORNEY’S FEES. In allowing an attorney’s fee to
be taxed as costs in addition to a judgment in favor of plaintiff
in an action on an automobile liability insurance policy, the
trial court may consider the amount involved; the responsibility
assumed; the questions of law raised; the time and labor
necessarily required in the performance of duties; the results
of service performed; professional diligence and skill.

APPEAL from the district court for Douglas county:
ARTHUR C. THOMSEN, JUDGE. Affirmed.

Rosewater, Mecham, Shackelford & Stoehr, for appel-
lant.

Frost, Huommes & Nimtz, contra.

Heard before Goss, C. J., RoSE, EBERLY, DAY, PAINE and
CARTER, JJ., and CHASE, District Judge.

RosE, J.

This is an action on an automobile liability insurance
policy issued by Commercial Casualty Insurance Company,
assurer, defendant, to Louise Marvin, named assured, July
21, 1930. To the limit of $5,000 the insurance covered
liability imposed by law upon her for damages on account
of bodily injuries accidentally suffered by her, or any
other person within the terms of the insurance risk, by
reason of the ownership, maintenance and use of a Ford
sedan owned by her. By the terms of the policy, defend-
ant, calling itself the “Company,” bound itself as follows:

“To pay the expense of litigation and all costs taxed
against the assured in any legal proceeding defended by
the company, and all interest accruing after entry of any
judgment until the company has paid, tendered or de-
posited in court such part of such judgment as does not
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exceed the limit of the company’s liability as expressed in
this policy. * * *

“That the terms and conditions of the policy are so ex-
tended as to be available, in the same manner and under
the same conditions as they are available to the named
assured, to any person or persons while riding in or
legally operating any of the automobiles described in the
warranties, and to any person, firm or corporation legally
responsible for the operation thereof, provided such use or
operation is with the permission of the named assured, or,
if the named assured is an individual, with the permission
of an adult member of the named assured’s household
other than a chauffeur or a domestic servant, except that
the terms and conditions of this policy shall not be avail-
able to a public automobile garage, automobile repair shop,
automobile sales agency, automobile service station and the
agents or employees thereof.”

When the policy was in force July 4, 1931, Paul H.
Andrews, plaintiff, was injured in a collision between an
automobile in which he was riding and assured’s Ford
sedan while being driven by her brother, Fred Daniels.

In a former action for negligence causing the collision
and resulting damages to plaintiff, the latter recovered a
judgment October 24, 1932, against Fred Daniels, defend-
ant therein, for $2,500, which was reduced by remittitur to
$1,700 and which, for the latter sum and interest, is in full
force.

The purpose of the present action is to recover from
defendant herein, the assurer, under the omnibus coverage
clause quoted, the adjudicated damages sustained by plain-
tiff in the former action, on the theory that the policy is-
sued to Louise Marvin, the “named assured,” covered lia-
bility for the negligence of her brother, the petition alleg-
ing that he was driving her sedan with her permission at
the time of the accident ; that he was then an adult member
of her household; that he was driving at the time with the
permission of Anna Daniels, an adult member of assured’s
household and the mother of both assured and Fred
Daniels; that execution was issued on the former judg-
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ment and returned unsatisfied; that the judgment debtor
is insolvent and unable to pay the debt.

The answer admits execution of the policy, the accident,
some injury to plaintiff and recovery of the judgment. It
also contains pleas that the policy does not cover liability
for injuries inflicted on plaintiff by Fred Daniels; that de-
fendant is not liable for the unpaid debt evidenced by the
former judgment from which there was no appeal; that
plaintiff at the former trial invoked the ‘“family purpose
doctrine” in automobile law to show that assured and Fred
Daniels were jointly liable, an issue determined against
them, and that plaintiff is thus estopped by the former
adjudication to claim herein that the Ford sedan was
driven with the permission of assured or that Anna
‘Daniels was a member of assured’s household. Unad-
mitted allegations of the petition were denied in the
answer and unadmitted allegations in the answer were
denied in the reply.

At the close of all the evidence in the present action on
the policy, each side moved for a peremptory instruction,
thus submitting the case to the presiding judge who ex-
cused the jury and rendered a judgment in favor of plain-
tiff for $1,898.79, the amount of the former judgment and
interest. Defendant appealed.

It is first argued that the trial court erred in overruling
the motion to direct a verdict in favor of defendant. The
argument is based on the propositions that the evidence
.proves Fred Daniels was not at the time of the accident
driving the Ford sedan of Louise Marvin, the ‘“named
assured,” either with her permission or with the per-
mission of an adult member of her household, and that the
question whether Fred Daniels or his mother, Anna
Daniels, were members of assured’s family or household
was adjudicated adversely to the contention of plaintiff in
the former action.

On the issues of fact, the findings of the district court
in favor of plaintiff in the case at bar are, on appeal,
equivalent to the verdict of a jury. The sufficiency of the
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evidence to sustain the judgment, therefore, is the first
question for determination. The omnibus coverage clause
of the policy, in connection with the entire contract, is the
basis of liability. As applied to the case at bar, it extends
the liability available to the named insured, Louise Marvin,
to any person while riding in or legally operating her Ford
sedan, provided such use or operation is with her per-
mission or with the permission of an adult member of her
household.

The word “household” was used in the policy in its or-
dinary sense as understood in common parlance. As de-
fined by Webster it means, in the insurance contract,
“Those who dwell under the same roof and compose a
family.” Living under the same roof in the same house,
when the accident occurred and for some time prior there-