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STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL, V.
NEBRASKA STATE BANK ET AL., APPELLANTS: E. H.

LUIKART, RECEIVER, APPELLEE.
FiLEpD FEBRUARY 24, 1933. No. 28606.

District Courts: EQuUITY JURISDICTION. Under the state Con-
stitution, district courts have equity jurisdiction, and it may
be exercised without legislative enactment.

: TruUSTS. In the exercise of its equity juris-
diction, the district court may supervise the administration
of trusts. ;

Banks and Banking: LIQUIDATION. The property and assets of
a banking corporation, organized under the laws of this state,
after it has ceased carrying on a banking business, are a
trust fund for the payment of its debts. And where liquida-
tion of an insolvent bank .is conducted in a court oI equity,
pursuant to law, the proceeding is a judicial one.

District Courts: JURISDICTION. In addition to a specific grant
of equity jurisciction to district courts, section 9, art. V of
the state Constitution, provides that such courts shall have
“such other jurisdiction as the legislature may provide.”
®e-ks and Banking: LiQuiIDATION. Under the Constitution,
-..d statutory provisions enacted pursuant thereto, when, by
decree of the district court, a bank is ordered to be liguidated,
such decree shall place the .assets of said bank in the hands
of the appointed receiver, and liquidation shall thereafter be
had under order of court in the manner provided by law.
INSTRUCTIONS TO RECEIVERS: REVIEW. In
the course of such liquidation, an order of the court giving
directions or instructions to a receiver in the performance of
his trust will not be disturbed on review where no abuse of
discretion is shown.

Equity. In the absence of statutory prohibitions, equitable
remedies, when consistent with the fundamental principles of
equity, should be so administered and employed as to give
complete relief to each complaint, and sufficiently varied to
answer every conceivable emergency. .
Banks and Banking. The business of banking involves more
than the creation of a private debtor and creditor relation,
and embraces the establishment of a public instrumentality
for the discharge of a public purpose for the promotion of
public good.

DeposiTs. The receipt of money by a bank, where
the depositor can withdraw it when and in such sums as he
pleases, although creating a debt, is, in a popular sense, the
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receipt of money for safe-keeping, which is the essence of
the relation.

LiQuipaTiON. The imperative duty is imposed on
courts of equity in administering the affairs of insolvent
banks, to minimize as far as possible losses to the public and
to the bank’s creditors occasioned by its insolvency.

Equity Powers. The court may authorize
the receiver to borrow money from the Reconstruction Finance
Corporation and to pledge the assets of his trust to secure
the same, when it is made to appear that such action is for
the best interests of the trust estate.

Such borrowing and pledging are not in
v1olat10n of the rights of “claims of depositors, for dep051ts,
not otherwise secured, and claims of holders of exchange.”

10.

11.

12.

APPEAL from the district court for Knox county:
CHARLES H. STEWART, JUDGE. Affirmed.

W. D. Funk and W. A. Meserve, for appellants.
F. C. Radke and Barlow Nye, contra.

Heard before Goss, C. J., Rosg, DEAN, GooD, EBERLY,
DAY and PAINE, JJ).

EBERLY, J.

This is an appeal from an order of the district court
for Knox county authorizing the receiver of the Nebraska
State Bank of Bloomfield, Nebraska, to borrow money
from the Reconstruction Finance Corporation, and for
that purpose pledge assets of said bank in the manner
and to the extent required by the terms of an act en-
titled “An Act to provide emergency financing facilities
for financial institutions, to aid in financing agriculture,
commerce, and industry, and other purposes,” adopted by
the congress of the United States on January 22, 1932.
Reconstruction Finance Corporation Act of January 22,
1932, 47 U. S. St. at Large, ch. 8, p. 5.

The fifth section of this act provides, in part, as follows:

“To aid in financing agriculture, commerce, and indus-
try, * * * the corporation is authorized and empowered
to make loans, upon such terms and conditions not incon-
sistent with this act as it may determine, to any bank,
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* % * grpanized under the laws of any state or of the
United States, including loans secured by the assets of
any bank that is closed, or in process of liquidation to
aid in the reorganization or liquidation of such banks,
upon application of the receiver or liquidating agent of
such bank and any receiver of any national bank is
hereby authorized to contract for such loans and to
pledge any assets of the bank -for securing the same:
Provided, that not more than $200,000,000 shall be used
for the relief of banks that are closed or in the process
of liquidation.

“All loans made under the foregoing provisions shall
be fully and adequately secured. The corporation, under
such conditions as it shall prescribe, may take over or
provide for the administration and liquidation of any
collateral accepted by it as security for such loans. Such
loans may be made directly upon promissory notes or by
way of discount or rediscount of obligations tendered for
the purpose, or otherwise in such form and in such
amount and at such interest or discount rates as the cor-
poration may approve. * ¥ *

“Kach such loan may be made for a period not exceed-
ing three years, and, the corporation may from time to
time extend the time of payment of any such loan, through
renewal, substitution of new obligations, or otherwise,
but the time for such payment shall not be extended
beyond five years from the date upon which such loan
was made originally.”

It appears that the proceedings in the district court
were had in a case entitled: State of Nebraska, ex rel.
C. A. Sorensen, Attorney General, v. Nebraska State
Bank, Bloomfield, Nebraska. In this proceeding there had
been an adjudication of insolvency of the Bloomfield State
Bank, and the appointment of E. H. Luikart as receiver
therefor for the purpose of liquidation thereof had been
made. In this cause E. H. Luikart, as receiver, on April
30, 1932, made application for an order authorizing him
to borrow money from the Reconstruction Finance Cor-
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poration and pledge the assets of this insolvent bank
therefor. The sufficiency of this application, as it now
appears, is conceded. On May 3, 1932, the court entered
an order fixing time and place of hearing of said appli-
cation, and pursuant to this order notice thereof was duly
given by publication and later approved by the district
court. Thereafter the Nebraska State Bank, and ten
others who were either directors of, stockholders in, de-
positor creditors, or general creditors of, this bank filed
objections. A hearing thereon was had and evidence was
introduced, in consideration of which the district court
granted the application, from which order the objectors
appeal.

The objectors do not now question the truth and suffi-
ciency of facts to sustain the order appealed from, but
rely solely on the alleged lack of power of the district
court to authorize the proposed loan. It may be said that
undisputed evidence in the record fairly establishes that
this insolvent institution is located in an agricultural com-
munity in northeast Nebraska, and in addition the sur-
rounding farm lands are rich and under ordinary con-
ditions productive; that unusual conditions of the past
two years, due to drouth, the presence of the grasshopper
plague, current and prevailing prices for farm produects,
have made it impossible for the farmers and merchants
residing in this town and vicinity to meet their financial
obligations, and this is also true with special reference
to the obligations which make up the assets of this in-
stitution; that farm lands in this vicinity are at present
practically unsalable; that these conditions extend over
eight counties adjoining Knox county, in which this in-
solvent institution is situated; that it would be to the
best interests of the depositors, creditors and stockholders
of said bank, and the community of Bloomfield in gen-
eral, to defer the liquidation of the assets of said bank
by extending time to its debtors and retaining the assets
until new crops can be produced out of which such in-
debtedness may be paid; that this course would not only
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aid the receiver in the gradual liquidation of the insol-
vent bank, but would enable him to conserve its assets,
and also secure for the bank’s depositors the early re-
turn of the largest possible portion of their deposited
_ funds, and thus assist and enable them to continue to
carry on their usual and ordinary vocations of stocK rais-
ing, stock feeding, and agriculture; that, therefore, the
best interests of all concerned would be promoted by the
requested authorization of the receiver to contract with
the Reconstruction Finance Corporation for a loan of
$50,000. Attached to this application are the forms of
the proposed contract and a list of the assets proposed
‘to be pledged.

On argument at the bar of this court, it was conceded
that the best interests of the bank, its stockholders, its
creditors, as well as the community in which it was sit-
uated, would be promoted by the authorization of the
loan. However, on behalf of the objectors it was in-
sisted: (1) That the trial court was wholly without
power to authorize the receiver of a state bank to borrow
money and pledge the assets of the insolvent institution
therefor; (2) that under the terms of the Nebraska
statutes (Comp. St. 1929, sec. 8-1,102) ‘“the claims of
~ depositors, for deposits, not otherwise secured, and claims
of holders of exchange, shall have priority over all other
claims, except federal, state, county and municipal taxes,
and subject to such taxes, shall at the time of the closing
of a bank be a first lien on all the assets of the banking
corporation,” and that this statutory lien foreclosed the
right of a court of equity, even though possessed of in-
herent power in a proper case, to direct a disposition of
the assets of an insolvent bank in contravention thereof.

In the instant case we are dealing with a receiver ju-
dicially appointed. The appointing power came from the
Constitution. Const. art. V, sec. 9. “Under the state
Constitution, district courts have equity jurisdiction, and
it may be exercised without legislative enactment.” Mat-
teson v. Creighton University, 105 Neb. 219. See State
v, State Bank of Minatare, 123 Neb. 109.
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This court is committed to the view that not only is
equity jurisdiction conferred by the terms of the Con-
stitution, but that, as thus conferred, it is beyond the
power of the legislature to limit or control; that while
the legislature may grant to the district courts such other
jurisdiction as it may deem proper, it cannot limit or
take from such courts their broad and general jurisdic-
tion which the Constitution has conferred upon them.
Lacey v. Zeigler, 98 Neb. 380; State v. State Bank of
Minatare, 123 Neb. 109; Burnham v. Bennison, 121 Neb.
291.

One of the well-recognized grounds of equity jurisdic-
tion thus conferred on, and available in, courts in this
state, by virtue of this constitutional provision, is super-
vision of the administration of trusts. Matteson wv.
Creighton University, 105 Neb. 219; Burnham v. Benni-
son, 121 Neb. 291.

“The property and assets of a banking corporation or-
ganized under the laws of this state, after it has ceased
carrying on a banking business, are a trust fund for the
payment of its debts.” State v. Commercial State Bank,
28 Neb. 677.

“Courts of equity have original power to appoint re-
ceivers and to make such orders and decrees with respect
to the discharge of their trust as justice and equity may
require.” Blades v. Hood, 203 N. Car. 56.

In addition to the specific grant of equity jurisdiction,
section 9, art. V of the Constitution, provides that district
courts shall have “such other jurisdiction as the legisla-
ture may provide”” As will be seen, the legislature of
this state has enacted certain provisions relative to pro-
cedure in cases of insolvent state banks which are to be
read and interpreted in the light of the constitutional
provision referred to. It includes a judicial determina-
tion of the fact of insolvency (Comp. St. 1929, sec. 8-190),
the appointment of a receiver (Comp. St. 1929, sec. 8-
192), and further provides: “When, by a decree of court,
a bank is ordered liquidated, the decree shall place the



VoL. 124] JANUARY TERM, 1933 455

State, ex rel. Sorensen, v. Nebraska State Bank

assets of said bank in the hands of the * * * (appoint-
ed receiver), and liquidation shall thereafter be had under
order of court in the manner provided by lew.” Comp.
St. 1929, sec. 8-193. (Italics ours) The terms of our
state bank act contain no specific denial of the right of
a receiver to pledge the assets of his trust, unless the
provisions already quoted relative to holders of exchange
and depositors’ first lien may be so construed. Pertinent
statutory provisions which section 8-193, Comp. St. 1929,
thus above quoted incorporates by reference include the
following: Section 20-1081, Comp. St. 1929, provides:
“A receiver may be appointed by the * * * district court,
or by the judge (thereof) * * * in the following cases:
* % * Tn all cases provided for by special statutes; Fifth.
In all other cases where receivers have heretofore been
appointed by the usage of courts of equity.”” Section 20-
1087, Comp. St. 1929, provides: “Every order appointing
a receiver shall contain special directions in respect to
his powers and duties, and upon application of any party
to the suit, after due notice thereof, such further direc-
tions may be made in that behalf by the court or judge
as may in the further progress of the cause become
proper.” While the legislature has refrained from pre-
scribing any express limitation on the powers of the
district courts in dealing with the assets of the trust, it
may be said that, by implication, it fairly appears that,
though not expressed in specific words of grant, the exer-
cise of such powers for the following purposes was con-
templated, viz., (1) for “preserving and protecting prop-
erty pending litigation,” (2) for “continuing the business
of the debtor or corporation pending litigation, or when
financially embarrassed,” (3) for “winding up the affairs
of a debtor or corporation, reducing the assets to cash and
distributing them.” Comp. St. 1929, sec. 20-1092. Also,
section 20-1090, Comp St. 1929, provides in part: “All
orders appointing receivers, giving them further direc-
tions and disposing of the property, may be appealed to
the supreme court in the same manner as final orders
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and decrees.” In the construction of the provisions last
quoted, this court is committed to the doctrine: ‘“An
order of the court giving directions or instructions to a
receiver in the performance of his trust will not be dis-
turbed on review where no abuse of discretion is shown.”
State v. Bank of Rushville, 57 Neb. 608. See, also, State
v. Nebraska Savings & Exchange Bank, 61 Neb. 496.

In this connection it is to be remembered: “The boast
of those who have administered equity jurisprudence, that
its remedies may be so employed as to give complete
relief to each complainant, would be palpably vainglori-
ous, had they not devised modes of enforcing their
decrees, sufficiently stringent to compel obedience and
sufficiently varied to answer every conceivable emer-
gency.” Freeman, Executions (2d ed.) sec. 8a. Approved
in Sanford v. Anderson, 69 Neb. 249, See, also, Matteson
v. Creighton University, 105 Neb. 219.

The subject of this action is the assets of an insolvent
state bank in the course of litigation. Munn v. Illinois,
94 U. 8. 113, Budd v. New York, 143 U. S. 517, Brass v.
North Dakota, 153 U. S. 391, German Alliance Ins. Co.
v. Lewis, 233 U. S. 389, and Noble State Bank v. Haskell,
219 U. S. 104, demonstrate that a business by circum-
stances, and its nature, may rise from private business
to public concern and consequently become subject to
public obligations and governmental regulations, as af-
fected with a public interest. Section 8-114, Comp. St.
1929, is a statutory recognition of the fact that this prin-
ciple is applicable to the business of state banks. It
provides: “The business of banking, or the receiving of
deposits of money or instruments of credit subject to be
repaid upon check, draft, certificate, passbook or order;
the discounting, negotiating of promissory notes, drafts,
bills of exchange, and other evidences of debts; and the
loaning of money upon personal or other security is here-
by declared to be a quasi-public business and subject to
regulation and control by the state.”
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Early in our jurisprudence it was determined that the
business of banking involved more than the creation of
a private debtor and creditor, and embraced the estab-
lishment of a public instrument for the discharge of
public duties in carrying out a public purpose for the
promotion of public good. McCulloch v. State of Mary-
land, 4 Wheat. (U. S.) 316. Even the primary function
of a bank of deposit was judicially recognized as being
more than a mere creation of a private obligation.

“The receipt of money by a bank where the depositor
can withdraw it when and in such sums as he pleases,
although creating a debt, is, in a popular sense, the re-
ceipt of money for safe-keeping.” Engel v. O’Malley, 219
U. S. 128. ,

While intervening insolvency of a bank may terminate
its ability to respond to its public and private obligations,
it necessarily imposes upon the court administering such
corporate assets the imperative duty of so conducting its
affairs as to minimize the losses occasioned to the public -
as well as the private creditors, keeping always in view
the course of business contemplated by the parties at the
time the engagements defaulted were entered upon. It
must be conceded that the money “held for safe-keeping”’
should be paid at the earliest possible moment, and the
prosperity of the local community which the insolvent
bank served is seriously affected by any failure in so
doing. This is the end sought to be accomplished and
the evil sought to be avoided by an equitable receivership.
In the absence of express limitations on the powers of
the controlling tribunal, methods should be adopted by
it to secure the result desired, for both public and private
interests are necessarily involved.

It may be true that in the instant case an emergency
has arisen, not in the contemplation of the legislature
when our banking laws were framed. Nevertheless, as
an emergency it is properly the subject of equity juris-
diction. The controlling questions have their origin in .
an effort of the federal congress to aid closed banks in
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the time of financial stringency. Recourse to this aid,
in the light of the facts of this record, is the only
source from which prompt partial relief upon terms
favorable to the interest of all parties may now be
secured. Waiving for the moment the question of the -
statutory first lien of depositors not otherwise secured, and
holders of exchange, in view of the terms of our Con-
stitution and the provisions of our statutes, and the
nature of the transactions involved, we are unable to
perceive any adequate reason for denying to the trial
court the powers it assumed to exercise in the instant
case. The right of the district court to authorize the
receiver of a state bank to borrow money and to pledge
assets is never absolute; its necessity must be determined
by a court of equity in its administration of justice
among those who have a pecuniary interest in the affairs
of the bank. The trial court necessarily inquired into
and judicially considered all the facts, including those
" relating to the conditions of the bank, the true interests
of the preferred creditors thereof, and the terms imposed
by the Reconstruction Finance Corporation for the pro-
posed loan. We find in its decree, approving and author-
izing the same, no abuse of its undoubted discretion.
Andrew v. First Trust & Savings Bank, 244 N. W. (Ia.)
394 ; Blades v. Hood, 203 N. Car. 56 ; Bassett v. Merchants
Trust Co., 115 Conn. 530; State v. Superior Court, 169
Wash. 258.

Nor do we find that the terms of the statute creating
a first lien on the assets of an insolvent state bank for
certain classes of preferred creditors (Comp. St. 1929,
sec. 8-1,102) in any manner limit the power of a court
of equity to dispose of the property here involved or
affect the conclusion stated.

Construing the provision referred to in connection with
bank legislation of this state, and the established practice
of this court in cases involving like questions, it evidences
- a legislative intent to grant ‘“claims of depositors, for
deposits, not otherwise secured, and claims of holders of
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exchange,” as against other creditors of the institution,
a certain priority of payment out of the assets of com-
~ mercial banks. Solely for the purpose of securing this
statutory right, it is in effect further provided that this
right of priority “shall at the time of the closing of a
bank be a first lien” on the assets thereof. However,
the jurisdiction of a court of equity to be exercised in
the selection of the appropriate method to be followed
by the receiver in managing and disposing of the prop-
erty in suit to secure the benefits of the statutory right
thus created to and for these preferred creditors, through
a proper disposition of the assets involved, is neither in
terms nor by necessary implication in any manner qual-
ified, limited or denied. For, in the transaction here
authorized, the conclusion is inescapable that, when car-
ried out, the avails of all bank property thus disposed of
will have and continue to retain the characteristics of a
trust fund, as to which these statutory rights of priority
of payment are fully preserved. “Where the form of
trust property is legally changed, the trust follows it in
its new form with equity’s supervisory power of admin-
istration unchanged.” Matteson v. Creighton University,
105 Neb. 219,

It follows that the action of the district court in au-
thorizing and directing the receiver to secure the loan
from the Reconstruction Finance Corporation in the
amount and upon the terms set forth in the application
before that court was unquestionably within its power,
and in the instant case the discretion exercised by the
trial court was justified by the facts then before it.

The order of the district court appealed from is, there-
fore, in all respects correct and is

AFFIRMED.
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RUSSELL A. LITWILLER, ADMINISTRATOR, APPELLEE, V.
Louis W. GRAFF ET AL., APPELLANTS.

FILED FEBRUARY 24, 1933. No. 28432.

1. Negligence: SUFFICIENCY OF EVIDENCE. Evidence of negligence
that automobile was driven in the center of the highway at
excessive speed, without regard for the traffic and use of the
road, into an intersection to which the view was not ob-
structed and collided with another car is sufficient to sustain
a verdict.

2. Evidence: MORTALITY TaBLES. Mortality tables are admissible
in evidence as to probable duration of life, but are not neces-
sary to a determination and are not conclusive. They may be
considered with other evidence in the case, and their state-
ment as to the expected duration of life may be varied,
strengthened, weakened, or entirely destroyed by other compe-
tent evidence, on the question of the life expectancy of the
injured party.

3. Appeal: Damaces: LiFe EXPECTANCY. In a suit by husband

" to recover damages for wrongful death of wife, where there
is evidence of her life expectancy and he is about the same
age and is a witness before the jury, it will be assumed that
the jury took into account the age and expectancy of the
husband.

APPEAL from the district court for Seward county:
HARRY D. LANDIS, JUDGE. Affirmed.

Cﬁambers & Holland and Thomas & Vail, for appellants.
‘N orval Brothers, contra.

Heard before Goss, C. J., Rosg, DEAN, Goop, EBERLY,
DAY, and PAINE, JJ.

Day, J.

This is an action brought by the plaintiff, as adminis-
trator of the estate of his deceased wife, to recover dam-
ages arising from her death as a result of an automobile
collision. At the time of the accident, the deceased was
riding as a passenger in the automobile of a friend which
collided with an automobile driven at a country road in-
tersection. The plaintiff brings this action against the
owners of both cars. The deceased was riding in a car
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driven by the daughter of defendant, Graff, which auto-
mobile was a family car. The other car involved in the
accident was the property of the defendant, Western
Poultry & Egg Company, and driven in its business by
their employee, Charles N. Lippold. The jury returned
a verdict in favor of the plaintiff against both defendants,
upon which a judgment was entered from which both
appeal.

At the outset, our attention is challenged to the suffi-
ciency of the evidence to support a verdict. There is
evidence in the record that both drivers were driving in
the center of the highway; that they were driving at an
excessive rate of speed; that both drivers were familiar
with the highway and drove it frequently and knew of
the intersection and the conditions surrounding it; and
that each driver had a clear view approaching the inter-
section and collided in the center of it. All this con-
stitutes sufficient evidence of negligence on the part of
defendants to require submission of the case to the jury.
Waltz v. Elmore, 95 Neb. 736.

The plaintiff introduced in evidence standard and ap-
proved mortality tables to prove the life expectancy of
the deceased. In an action for death by wrongful act,
such tables are admissible to show the probable duration
of the life of deceased. Moses v. Mathews, 95 Neb. 672.
In the Moses case, it was held that such evidence was not
necessary to prove probable duration of human life; that
it might be received and considered with other evidence
bearing upon the question of probable continuance of life.
The rule is succinctly stated by an authority as: ‘“The
evidence furnished by a table of expectancy is not con-
clusive, but may be received and considered with other
evidence in the case, and its statement as to expected
duration of life may be varied, strengthened, weakened,
or entirely destroyed by other competent evidence, on the
question of the expected continuance of life of the injured
party.” 8 R. C. L. 864, sec. 136.

We are likewise committed to the doctrine that stand-
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ard mortality tables are admissible in evidence to show
probable duration of life of the beneficiary or beneficiaries.
In Fisher v. Trester, 119 Neb. 529, it was held that the
life expectancy of the parents, and not that of the injured
child, was to be used where the life expectancy of the
child exceeds that of the parents. Obviously, the parents
could not recover damages for a time greater than the
duration of their lives. But Fisher v. Trester, supra,
is not authority for the proposition urged here, that it
was necessary to introduce mortality tables in evidence
as to probable duration of life of the beneficiary. In the
instant case, the jury were instructed to take into con-
sideration the age of the injured and deceased wife, her
health and probable life expectancy, in estimating the
damage. Certainly recovery could not be permitted for
the benefit of husband upon a time element greater than
the probable duration of life of the wife. The right to
recover is based upon pecuniary loss to Dbeneficiary.
Therefore the expectation of life of deceased is an ele-
ment of great importance, for, after fixing earning
capacity, the question to be determined, in order to fix
a gross sum which will represent the life earning ca-
pacity, is the number of years it would have been exer-
cised if death had not intervened. 19 R. C. L. 217, sec. 4.
"Mortality tables are admissible in evidence as to prob-
able duration of life, but are not necessary to a deter-
mination and are not conclusive. In the instant case, the
jury had the benefit of standard tables of mortality with
reference to the deceased wife’s expectancy, had not death
intervened as a result of the accident. The husband was
approximately the same age as his deceased wife. Proper
practice would dictate that the life expectancy of the hus-
band should have been proved. But he testified before
the jury, and they were able to form some judgment of
his expectancy. In a suit by husband to recover damages
for wrongful death of wife, where there is evidence of
her life expectancy and he is about the same age and
is a witness before the jury, it will be assumed that the
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jury took into account the age and expectancy of the
husband. Bauer v. Griess, 105 Neb. 381. '

As to the objection that the plaintiff did not prove the
life expectancy of the parents of deceased, there is no
evidence that either the father or mother suffered any
pecuniary loss because of their daughter’s death.

The defendant Graff complains of the fact that the
attorney for the codefendants Lippold and Western Poul-
try & Egg Company cross-examined the defendant Graff
as to whether or not he carried indemnity insurance and
whether he had employed the attorneys representing him.
The defendant Graff did not take the witness-stand in his
own behalf, but was called by the plaintiff to prove cer-
tain facts to establish his case in chief. It was then
that the codefendant cross-examined him on the matter
of insurance. This action was brought by the plaintiff
against two defendants, and in the trial of the case each
defendant maintained and contended that he was not
guilty of any negligence which was a proximate cause
of the accident, but that the accident was caused solely
by the negligence of the other. Under this state of the
record, the cross-examination of the defendant Graff is
within the rule announced by this court. Nichols w.
Owens Motor Co., 121 Neb. 105. Likewise, the defendants
Lippold and Western Poultry & Egg Company contend
that the cross-examination of their client by the attorney
for Graff was misconduct. The plaintiff was not re-
sponsible for the cross-examination of either defendant
by the other and in fact moved to strike the same. Under
the peculiar circumstances of this case, and the nature
of the contest, it was not prejudicial error.

It is urged that many errors occurred in giving and
refusal to give various instructions, but it appears from
an examination that the issues of the case were properly,
concisely, and adequately covered in the instructions sub-
mitted, and that the refusal to give instructions requested
by either defendant resulted in no prejudicial error.

The judgment of the district court is

AFFIRMED.
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P. F. PETERSEN BAKING COMPANY ET AL., APPELLANTS,
v. CHARLES W. BRYAN, GOVERNOR, ET AL., APPELLEES.

FiLep MARrRCH 2, 1933. No. 28356.

1. Food: PorLicE Power. The making or selling of bread is a
business subject to police regulation.

2. Constitutional Law: POLICE POWER. Legislatures, not courts,
are primarily the judges of necessities for police regulation
and courts can interfere only when such regulation exceeds
a reasonable exercise of authority. Schmidinger v. City of
Chwayo 226 U. S. 578. :

Mere inconvenience to those conducting a

busmess subject to police regulation does mnot vitiate the ex-

ercise of the power to regulate.

Foop. An act of the legislature fixing standard

weights of bread loaves and providing for excess tolerances,

but remitting to the secretary of agriculture the fixing by

regulation of reasonable tolerances, does mnot amount to a

delegation of legislative power.

STATE BoARDS: REGULATIONS. “Where one complains

that regulations promulgated under legislative authority by

a state board are unreasonable and oppressive, he should seek

relief by applying to that board to modify them.” Red “C”

Oil Mfg. Co. v. Board of Agriculture of North Carolina, 222

U. S. 380.

Foop. The act to establish a standard loaf of bread

(Laws 1931, ch. 162, Comp. St. Supp. 1931, secs. 89-169 to

89-172) authorizing reasonable excess tolerances to be fixed

by the state secretary of agriculture, which tolerances were

established at the rate of three ounces to each pound of the
respective standard loaves, held not violative of the state

Constitution or of the Fourteenth Amendment of the Con-

stitution of the United States, in the respects complained of.

APPEAL from the district court for Lancaster county:
JEFFERSON H. BROADY, JUDGE. Affirmed.

John C. Grover and Harold D. Le Mar, for appellants.

C. A. Sorensen, Attorney General, and George W. Ayres,
contra.

Heard before Goss, C. J., Rosg, DEAN, GooDp, EBERLY,
DAY and PAINE, JJ. '
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Goss, C. J.

Plaintiffs sued for an injunction to prevent the en-
forcement of “An act to establish a standard loaf of -
bread” and making a violation a misdemeanor. Laws
1931, ch. 162, Comp. St. Supp. 1931, secs. 89-169 to 89-
172. From a decree rendering a judgment for defend-
ants, plaintiffs appeal. TUnder the Code of Civil Pro-
cedure the appeal is for trial de novo. Comp. St. 1929,
sec. 20-1925.

Section 1 of the act charged the department of agri-
culture with the duty of enforcement and authorized it
to promulgate necessary rules and regulations. Sections
2 and 3 follow:

“Sec. 2. Every loaf of bread made for sale in the
state of Nebraska shall be of the following weights avoir-
dupois: One-half pound, one pound, one and one-half
pounds, and also in exact multiples of one pound and of
no other weights. Whenever twin or multiple loaves are
baked, the weights herein specified shall apply to each
unit of the twin or multiple loaf, provided that a twin
one and one-half pound loaf may be made and sold, but
units of said loaf must not be sold separately: Provided
that none of the provisions of this act shall apply to fancy
breads.

“Sec. 3. The secretary of agriculture shall prescribe
reasonable tolerances or variations in excess, but not
under the weights mentioned in the preceding section,
within which all loaves shall be baked, and also the time
for which said weights shall be maintained.” -

The secretary of the department of agriculture duly
promulgated rules and regulations. He prescribed that
tolerances should not exceed one and one-half ounces for
half-pound loaves, three ounces for pound loaves, four and
one-half ounces for one and one-half pound loaves, six
ounces for two pound loaves and the same relative tol-
erance for loaves of larger size. The rules provided that
bread for sale in Nebraska should maintain its required
minimum weight for mnot less than twelve hours under
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normal conditions, but that the baker should not be held
responsible for the maintenance of the minimum weight
after delivery to a retail dealer or consumer or to a
transportation agency in Nebraska for delivery to a re-
tail dealer or consumer; and provided that weights shall
be determined by averaging the weight of not less than
five loaves, if available, of a given lot of bread of the
same grade, size and baking.

The act in question repealed an existing law passed in
1921 and amended in 1927. The 1921 law was the sub-
ject of litigation in 1922. It was sustained in the district
court and the judgment of this court affirmed the validity
of the act. Burns Baking Co. v. McKelvie, 108 Neb. 674.
On error proceedings the United States supreme court,
two members dissenting, reversed the judgment of this
court on the ground that the tolerance was unreasonable
and arbitrary and therefore repugnant to the Fourteenth
Amendment. Burns Baking Co. v. Bryan, 264 U. S. 504.
That court found from the evidence that it was “impos-
sible to manufacture good bread in the regular way
without frequently exceeding the prescribed tolerance and
incurring the burden of penalties prescribed by the
statute.” The act of 1921 (Laws 1921, ch. 2), there
considered, provided for a tolerance at the rate of two
ounces per pound, to be maintained at least twenty-four
hours after baking, averaged by weighing not less than
twenty-five loaves of any one unit. The act of 1931,
attacked here, by its authorized regulations, increased the
tolerance to three ounces per pound, to be maintained not
less than twelve hours under normal conditions, averaged
by weighing not less than five loaves. But the regulation
relieved the baker from maintaining the weights after
delivery.

We deem it unnecessary to review in detail the testimony
of the numerous witnesses for both parties as to the
practicability of compliance with the tolerance as now
fixed. It is sufficient to state our conclusions of fact in
respect thereto. Actual tests of regular run of bread
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baked by the plaintiffs and purchased from them indicate
that the tolerance is ample. The evidence shows that
bakers having plants in many states comply with quite
similar provisions in laws and ordinances in some of these
states and from choice pursue the same methods as to
weights in the other states where they do business but
where such laws and regulations do not exist. We find
that the great preponderance of the evidence shows that
plaintiffs, and others similarly situated for whom they
sue, may readily comply with the weight and tolerance
provisions of the present act.

Plaintiffs argue that the title is not broad enough to
prohibit weights of bread of certain types now baked.
The evidence applicable to this point refers especially to
a twenty-ounce loaf. We are of the opinion that an act
to establish a standard loaf of bread and to prohibit
violations is broad enough to prohibit other than standard
sizes as fixed by the act. While it might inconvenience
the bakers to shorten or lengthen the twenty-ounce loaf,
so as to make one of legal weight, or to adjust their
appliances so as to make prescribed sizes, these are mat-
ters generally for consideration by the legislature and
not by the court. The making and selling of bread is a
business subject to police regulation. Courts can inter-
fere only when regulations arbitrarily exceed a reasonable
exercise of authority. Mere inconvenience to those con-
ducting a business subject to police regulation does not
vitiate the exercise of the power. Schmidinger v. City
of Chicago, 226 U. S. 578; Burns Baking Co. v. McKelvie,
108 Neb. 674.

It is claimed that the act unlawfully delegates legis-
lative authority in violation of section 1, art. II of the
Constitution of Nebraska. Such delegation to an admin-
istrative body as took place here is a part of the settled
legislative policy of this state. Section 71.2302, Comp.
St. 1929, places sanitation and quarantine under the de-
partment of public welfare, authorizes it to adopt and
publish reasonable rules and regulations and provides a
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penalty for violation of such rules and regulations. Sec-
tion 75-201 gives the state railway commission power to
regulate rates and service of railroads and all other in-
trastate common carriers and, under section 75-218, a
violation of any order is a misdemeanor subject to pen-
alty. Other- instances might be cited.

The legislature of North Carolina put oil inspection
under the commissioner of agriculture of that state. It
authorized the board of agriculture to make rules and
regulations for inspection and to adopt such standards of
safety not in conflict with the act as it might deem neces-
sary to provide the people of the state with satisfactory
illuminating oil. Section 8 of the act (Public Laws N.
Car. 1909, ch. 554) made a violation a misdemeanor. The
supreme court of the United States held that remitting
to the proper state board the establishment of rules and
regulations to determine what oils measure up to such
standards did not amount to a delegation of legislative
powers. Red “C” Oil Mfg. Co. v. Board of Agriculture
of North Carolina, 222 U. S. 380, and cases cited on page
394. There the North Carolina board of agriculture was
granted wider authority than the Nebraska secretary of
agriculture was given in the present instance. Neither
was granted nor exercised purely legislative powers. In
each instance the authority was administrative in its
nature. Its use by the administrative department was
essential to the complete and wise exercise of the powers
of the legislative department of the state government. It
resulted in constitutional cooperation between the legis-
lative and executive branches.

Plaintiffs assert that the act is indefinite and uncertain
and alleges several specifications. If these have not been
met by what we have already said in deciding that the
act fixed the standards and the regulations merely for-
warded them, we think what was further decided in Red
“C” Oil Mfg. Co. v. Board of Agriculture of North Car-
oling, supra, disposes of them: “Where one complains
that regulations promulgated under legislative authority
by a state board are unreasonable and oppressive, he
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should seek relief by applying to that board to modify
them.”

In their main brief the plaintiffs say: “No contention
is’ made that the legislature is unable to fix minimum
weights so long as minimum weights specified are reason-
able, and that the law as passed is designed to prevent
deception and fraud upon the public by means of short
weights.” A secondary purpose is to prevent unfair
competition by dishonest bakers resulting in injury to
the consuming public. Plaintiffs urge that the act is
unreasonable and arbitrary because it prohibits a maxi-
mum weight in each size of standard loaf. The very
provision against permitting excess of more than three
ounces to the pound prevents short weight frauds. Neither
the act itself nor the regulation prescribed by the sec-
retary of agriculture requires wrapping, labelling or
branding of loaves. Bakers may make as a pound loaf
one perfectly legal but weighing 19 ounces and sell it as
a substitute for the present twenty-ounce loaf which some
of the plaintiffs greatly favor. It may or may not de-
ceive the consumer accustomed to a twenty-ounce loaf.
Whether it deceive him or not, no action will lie because
the loaf is within the tolerance provided by the act. Buf,
if the baker make a loaf weighing 1914 ounces, a pur-
chasing consumer may be actually and legally defrauded
by believing it is one of the former twenty-ounce loaves.
Or an undiscriminating purchaser may even be deceived
into thinking it a pound and a half loaf. Thus, in a very
practical way, it is demonstrated that the state attempts
to prevent short weights by prohibiting excess tolerance
or variation. That is the plain intent of the law.

We cannot cover in detail other particulars urged by
appellants. We do not find them available to secure a
reversal of the judgment of the district court. We are
of the opinion that the act and regulations complained
of are not violative of the state Constitution nor of the
Fourteenth Amendment of the Constitution of the United
States. The judgment of the district court is '

AFFIRMED.
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InA WILSON, APPELLEE, V. NATIONAL LIFE & ACCIDENT
INSURANCE COMPANY, APPELLANT.

FiLED MARCH 2, 1933. No. 28433.

Insurance: INJURY TO INSURED: LIABILITY. Where an insured was
injured during the life of a policy and she continued her
premium payments thereon for some months thereafter, during
which time she received disability benefits from the insurer,
the subsequent nonpayment of premiums does not relieve the
insurer of liability, since such liability became fixed at the
time of the accident and was not contingent on future pay-
ments of premiums.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Affirmed.

King & Haggart, for appellant.
O’'Sullivan & Southard and A. J. Whalen, contra.

Heard before Goss, C. J., ROSE, DEAN, Goob, EBERLY,
DAY and PAINE, JJ. ‘

DEAN, J.

On or about December 5, 1921, a combined policy of
life, sickness and accident insurance was issued to Ida
Wilson, the plaintiff, by the National Life & Accident
Insurance Company, defendant herein. The plaintiff, on
or about May 4, 1930, sustained injuries in an automobile
accident and, pursuant to the terms of the policy, she
was paid benefits by the defendant company for 140
days, or until October 26, 1930. The plaintiff ceased her
premium payments on November 3, 1930, and the defend-
ant company contends that the policy thereupon lapsed
and that the liability of the company ceased. The plain-
tiff thereupon began this action to recover disability ben-
efits for 140 days during 1931. Trial to a jury was
waived and the court found for the plaintiff and against
the defendant company in the sum of $120, with lawful
interest from date, together with an allowance of $50 as
attorney’s fees.
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The defendant company contends that no liability for
benefits during 1931 accrued prior to May 4, 1931, and
that the policy had lapsed for nonpayment of premiums.

Neither party offered any evidence, but it was stipu-
lated that the premiums were paid up to November 3,
1930; that the plaintiff was disabled on or about May 4,
1930, as a result of an automobile accident, and that her
disability continued at the time of the trial; that no
premiums were paid by the plaintift subsequent to No-
vember 3, 1930; that due notice was given the defendant
company of plaintiff’s disability during the year 1931;
and that the proofs of loss were waived by the company.

The policy provides that it shall not lapse for nonpay-
ment of premiums until such premiums are four weeks
in arrears, but further provision is made that the in-
sured shall not be entitled to sick or accident benefits
when premium payments are two weeks or more in
arrears, and that the subsequent payment of such arrears
shall not entitle the insured to benefits for sickness or
disability “beginning or occurring during the period of
such arrears.” And the policy also provides that the pay-
ment of benefits during any twelve consecutive months
shall be limited to 140 days.

Does the failure of the plaintiff to pay premiums on
the policy in suit after the disability began bar a recovery
of benefits? We are constrained to hold that the provision
in the policy that an insured shall not be entitled to sick or
accident benefits when premium payments are two weeks or
more in arrears applies to disability occurring after the in-
sured is in arrears and not to the facts in the present case.
Likewise, the provision that the subsequent payment of
arrears shall not entitle the insured to benefits for sick-
ness or disability “beginning or occurring during the
period of such arrears” does not apply herein, as the
disability began before the period of arrears, and it ap-
pears to us that the word “occurring” must be construed
as meaning happening during the period of arrears and
without reference to a disability that was continuing, as
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in the present case. On this point it has been held:
“Under a policy of life insurance which also contained
a total disability clause, lapse of the policy by nonpayment
of the premium did not operate as a release of the com-
pany from any liability on a total disability claim which
had arisen prior to such lapse.” Illinois Bankers Life
Ass’n v. Byassee, 169 Ark. 230. In Railway Mail Ass'n
v. Dent, 213 Fed. 981, it is stated: “The cause of action
against the association arose when the accident ocecurred,
and was not subject to impairment by subsequent default
of the insured in the conditions of continued membership.”
In Seyk v. Millers Nat. Ins. Co., T4 Wis. 67, it was held
that the nonpayment of an assessment falling due after
a loss did not defeat an action upon the policy, even
though the amount of the loss was not actually due to
the insured when the assessment became payable. The
Seyk case was cited by us in Joknston v. Phelps County
Farmers Mutual Ins. Co., 63 Neb. 21, where, in the body
of the opinion at page 25, we stated: “After loss, the
relation between insurer and insured becomes one of
debtor and creditor, not subject to this forfeiture clause
in the policy; and, in consequence, no forfeiture arises
from nonpayment of an assessment falling due after loss.”
In Kentucky Life & Accident Ins. Co. v. Kaufman, 102
Ky. 6, the court held that the 30 days allowed for the
payment of assessments were not merely days of grace,
but that the meaning of the provision was that the con-
tract of insurance remained in force for 30 days from
the date of notice, and the insured having died within
the time without having paid his assessment, the policy
was not forfeited. And the court also held in the Kauf-
man case that, “the pohcy being in force at the time of
the insured’s death, the contract was thereby terminated,
and the liability of the company fixed, and the relation
of debtor and creditor created between the company and
the beneficiary.” In Burkheiser v. Mutual Accident Ass’ n,
61 Fed. 816, where a member of a mutual benefit asso-
ciation died within 90 days after an accident that caused
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his death, the court held that the fact that before his
death he ceased to be a member, because of default in
paying an assessment falling due after the accident, did
not relieve the associgtion from liability, since its liability
became fixed at the time of the accident.

The defendant company contends that liability for ac-
cidental death benefits may very properly be said to
accrue at the time of the accident, and that nonpayment -
of premiums during the specified period between the date
of accident and date of death would not prevent a re-
covery, but it is argued that “liability for health and
accident benefits does not accrue until proof of continuing
disability is made.” It is also contended that, under the
provisions of the policy in suit, no liability for sickness
or accident disability would accrue for the year 1931, un-
til a certificate of continuing disability was furnished on
and before May 4, 1931. On this point, however, as
above noted, it was stipulated between the parties that
due notice was given the defendant company of the plain-
tiff’s disability during 1931, and that “proofs of loss were
waived by the defendant company.”

The general rule appears to be that default in the pay-
ment of assessments falling due after an accident does
not relieve the insurer from liability. We conclude that,
where the plaintiff was injured during the life of the
policy and she continued her premium payments thereon
for some months thereafter, during which time she re-
ceived disability benefits from the insurer, the subsequent
nonpayment of premiums does not relieve the insurer of
liability, since such liability became fixed at the time of
the accident and was not contingent on future payments
of premiums.

The judgment is affirmed, with directions that $50 be
allowed plaintiff’s attorneys for services in this court.

AFFIRMED.
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 EFFIE D. WEAD ET AL., APPELLEES, V. CITY OF OMAHA,
APPELLANT.
EDWARD PHELAN ET AL., APPELLEES, V. CITY OF OMAHA,
APPELLANT.

FILED MARCH 2, 1933. No. 28411.

Municipal Corporations: STREET IMPROVEMENTS: ASSESSMENTS: CoOL-
LATERAL ATTACK. Where a property owner has notice that
his property is to be assessed for benefits by reason of a
public improvement, and the law affords him an opportunity
to appear and protest, and, if aggrieved by the action of the
authorities, to appeal to the courts, but neglects to avail him-
self of such provisions, he may not thereafter, in a collateral
proceeding, attack the validity of such assessment, except - for
fraud, actual or constructive, a fundamental defect, or an
entire want of jurisdiction.

APPEAL from the district court for Douglas county:
FRANCIS M. DINEEN, JUDGE. Reversed and dismissed.

Fred A. Wright, Thomas J. O’Brien, Harry B. Fleharty
and Bernard J. Boyle, for appellant.

William H. Herdman, contra.

Heard before Goss, C. J., RoSE, DEAN, Goob, EBERLY
and PAINE, JJ.

Goop, J.

Plaintiffs sued to have adjudged void, and to enjoin the
defendants from collecting, certain special assessments,
levied by the city of Omaha by special levy ordinance
No. 5337 to cover, in part, the cost of lands appropriated
by the defendant city for opening and extending St.
Mary’s avenue from Twenty-seventh street to a point on
Leavenworth street between Thirty-first street and Thirty-
first avenue. Decrees were entered for plaintiffs as
prayed, and defendant has appealed.

Plaintiffs allege that their several parcels and tracts
of land derived no special benefits from such public im-
provement; that the levy of said special assessments was
grossly unjust, fraudulent, arbitrary and the taking of
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plaintiffs’ properties without due process of law, in con-
travention of the provisions of both state and federal
Constitutions.

Prior to the public improvement in question, St. Mary’s
avenue extended westerly from Seventeenth and Howard
streets to Twenty-seventh street in said city. The avenue
was extended in 1925; the ordinance levying the special
assessments was passed July 21, 1925. These actions were
begun, respectively, April 9 and 10, 1931.

It is conceded that the city authorities in every respect
followed the letter of the statute in making the public
improvement and in making the levy of special assess-
ments. Plaintiffs contend that, their respective properties
not having derived any benefits, the action of the city
authorities in making any levy against their properties
was arbitrary and fraudulent. No other fraudulent act
than this is claimed by plaintiffs. Defendant contends
that whether the plaintiffs’ properties were specially ben-
efited by the improvement and the extent of benefits were
questions of fact, and were to be determined by the city
‘council sitting as a board of equalization; that, in de-
termining these facts, the council acted judicially, and
that, since plaintiffs were afforded a remedy by appeal to
the district court from the action of the city council, they
may not now resort to a court of equity in a collateral
proceeding to attack the validity of the assessments.

The law provides for notice to the persons whose lands
are alleged to have been benefited by the improvement
and for a hearing before the board of equalization.
Plaintiffs had the notice and were afforded an opportunity
to make objections to the city council and, if aggrieved
by its action, to appeal to the district court. They filed
no objection or protest and did not appeal from the action
of the city council in making the levy of special assess-
ments.

Plaintiffs concede that, unless the special assessments
are void, they cannot be attacked collaterally, but they
argue that, since the record in this case shows that



476 NEBRASKA REPORTS [VoL. 124
o Wead v. City of Omaha

plaintiffs’ properties derived no special benefits from the
improvement, therefore the action of the city council,
sitting as a board of equalization, in the enactment of
the ordinance levying assessments was arbitrary, fraudu-
lent and void.

Qections 14-302 and 14-528, Comp. St. 1929, authorize,
respectively, the creation of improvement districts and the
assessment of special taxes for the improvement of streets
and alleys. Section 14-536, Comp. St. 1929, is, in part,
as follows: “All special assessments to cover the cost
of any public improvements herein authorized shall be
levied and assessed on all lots, parts of lots, lands and real
estate specially benefited by such improvement, or within
the district created for the purpose of making such im-
provement, to the extent of the benefits to such lots, parts
of lots, lands and real estate by reason of such improve-
ments, such benefits to be determined by the council
sitting as a board of equalization.” Section 14-538, Comp.
St. 1929, provides for the council to sit as a board of
equalization, fixes the time of its meetings, and further
provides as follows: ‘At such session the said board
shall hear and determine all such complaints, and shall
equalize and correct such assessment, and after all cor-
rections have been made the council may levy such special
assessments by ordinance at a regular meeting thereafter.
The ordinance levying a special assessment shall be final
and binding as the final order or judgment of a court of
general jurisdiction. After the passage of such ordinance
no court shall entertain any action for relief against such
special assessment, except upon appeal from such final
order, which remedy shall be deemed exclusive.” Section
14-539 provides that any person who has filed a written
complaint before said board shall have the right to appeal
to the district court for the county within which such
city is located, and if the court find such assessment to
be valid it shall render a decree for the amount of the
assessment, interest and costs, and declare the same a
lien upon the lots of land so assessed, and if the court
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find that the tax is invalid it shall order a relevy of such
assessment, or render such decree as may be just and
equitable. That in such case the city council, sitting as
a board of equalization, acts judicially is not only so de-
clared by statute but has been held by this court in
numerous cases.

It is a general rule that the decisions of a special tri-
bunal, having jurisdiction over the subject-matter and the
parties, is conclusive, unless reversed or modified in the
manner provided by law. See Portsmouth Savings Bank
v. City of Omaka, 67 Neb. 50; Omaha & N. P. R. Co. v.
Sarpy County, 82 Neb. 140; Burkley v. City of Omaha,
102 Neb. 308; Weilage v. City of Crete, 110 Neb. 544;
Frohnen v. Sanitary Sewer District, 115 Neb. 84; Bam-
rick v. Village of Minatare, 118 Neb. 644.

In 5 MecQuillin, Municipal Corporations (2d ed.) sec.
2277, it is said: “The general rule is that, where a
municipality has power to make the local improvement
and acquires jurisdiction by the proper preliminary steps,
objections to an assessment, not of a fundamental char-
acter, are deemed to be waived if not presented at the
time and in the manner prescribed by law. * * * And,
speaking broadly, failure of a property owner to appear
before the proper tribunal and object to an assessment,
or to appeal therefrom, within the time provided by law,
will estop him from contesting the validity of the assess-
ment or restraining the collection thereof on the mere
ground of irregularities. * * * Where the law provides
a tribunal to pass upon all objections to special assess-
ments and correct inequalities therein, and if the property
owners feel themselves aggrieved appeals to the court are
given them, such procedure is generally held exclusive,
and the decision of the tribunal unless appealed from is
also generally held conclusive on the property owners
assessed, except in case of fraud, or fundamental defects,
or an entire want of jurisdiction.” And in the same
volume, at section 2270, it is said: ‘‘Assessments may
be attacked by landowners required to pay, in whole or
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in part for the improvement, only when they have been
injuriously affected by the proceeding, where complaint
is seasonably made, or within the time prescribed, but
not afterwards, and provided they are not estopped by
reason of their prior conduct from urging the invalidity.
The right of a property owner to question the validity
of his assessment on the ground that his property is not
benefited or that the assessment is in excess of the benefit
for which his property is assessed must be exercised in
the assessment proceedings before the assessment is
finally confirmed, and the determination -of the local au-
thorities is final in the absence of fraud or manifest vio-
lation of law. All defects, errors, irregularities, and
inequalities in the making of special assessments or in
proceedings prior thereto, not raised by proper objection
before the improvement authorities or on appeal, are
waived, and cannot be questioned in a collateral pro-
ceeding.”

To the rule thus announced there are some apparent
exceptions. For instance, where the record discloses that
the physical facts are such that the property was not
and could not have been specially benefited, or could not
have been benefited to any extent approaching the assess-
ment, such facts have been in some cases held to show
that the levy of assessment was arbitrary and construc-
tively fraudulent, and therefore void, and might be at-
tacked collaterally.

The case of Standard Pipe Line Co. v. Miller County
Highway & Bridge District, 277 U. S. 160, illustrates the
exception to the rule. In that case a road district con-
structed a highway and assessed against the pipe line
traversing the district special benefits therefor to the
extent of $5,000 a mile. The pipe line had originally
cost less than $9,000 a mile. The collection of the assess-
ment was enjoined in an action in equity. In that case
the facts demonstrated that the assessment levied was
so unjust and arbitrary as to be constructively, if not
intentionally, fraudulent. The rule in such cases is stated
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in Hamilton, Law of Special Assessments, sec. 760, where-
In it is said: ‘“Where an assessment for street improve-
ments is arbitrary and fraudulent, and therefore void,
the appeal provided by the charter is not the only remedy.
The person aggrieved may have his remedy in equity, or
a common-law action for damages. Equity will enjoin the
collection of a void local assessment, and taxpayers are
not relegated to an appeal from an assessment.”

And it is stated in 25 R. C. L. 141, sec. 58, in this
language: “When it is plainly and palpably manifest
from the physical condition of the property involved, its
locality, environment, character of the work or improve-
ment, assessment, and from the very nature of things,
that an assessment is not adapted to the purpose, and is
an exaction from the property owner of a contribution
which he should not be obliged to make in that capacity,
the courts will interfere to prevent a consummation of
the injustice. So in those cases where the power to de-
termine local improvements and levy assessments is dele-
gated to a common council, while the presumption is that
the council has done its duty, this presumption may be
overcome by facts showing that the rule prescribed for
the apportionment or the assessment made under it is so
grossly and palpably unjust and oppressive as to give
demonstration that the proper authority had never de-
termined the case on the principle of taxation.” In such
cases the assessment may be attacked collaterally.

Plaintiffs also cite and rely upon a number of cases
which, in effect, hold that special assessments may only
be levied on property specially benefited and only to the
extent of such special benefits, and that special assess-
ments in excess of special benefits conferred amount to
the taking of private property without just compensation.
This is a well-recognized rule; but, if the question as to
whether the property has been benefited and the extent
of such benefits has been litigated by a tribunal having
jurisdiction of the person and the subject-matter, the
assessment may not be attacked in a collateral proceeding,
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except for fraud, either actual or constructive.

In the instant case plaintiffs introduced the evidence of
a single witness. He testified that in his opinion the
respective properties of the plaintiffs were of no greater
value immediately after the improvement than before, and
that no special benefits were derived from the improve-
ment. He also testified as to the locations of the various
properties with reference to the improvement. Some of
them were practically half a mile from the improvement,
and others were a less distance. He further testified that
ingress and egress to and from the respective properties
were afforded by other streets and avenues. -

From the physical facts disclosed by the record, we are
unable to say that the properties of plaintiffs received
no benefits from the improvement, or that the assessments
levied were so excessive as to indicate an arbitrary or
fraudulent action by the city council, sitting as a board
of equalization. The city introduced no evidence. We are
therefore confronted with this proposition: Is the court
required to hold that the action of the council in levying
the assessment was arbitrary and fraudulent because, in
the opinion of the only witness called, the properties de-
rived no special benefits from the extension of St. Mary’s
avenue? We think not. It is a matter of common knowl-
edge that the values of property and the extent of bene-
fits conferred by local improvements are largely matters
of opinion, and that these opinions vary widely. We think
we are justified in holding the action arbitrary and fraud-
ulent only where the physical facts disclosed are such
that the court can say, beyond question, that the action
of the taxing authorities was arbitrary and therefore con-
structively fraudulent.

We are of the opinion that plaintiffs were afforded an
adequate remedy in the assessment proceedings, and that,
having failed to avail themselves of the right which the
statute gives of a direct appeal to the courts in that pro-
ceeding, they are now precluded, under the facts dis-
closed, from attacking the assessments in a collateral
proceeding.
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The decrees of the district court in these cases are
reversed, and the actions dismissed.
REVERSED AND DISMISSED.

STATE AUTOMOBILE INSURANCE ASSOCIATION, APPELLEE, V.
EARNEST S. PICKETT, APPELLANT.

FiLEp MARCH 2, 1933. No. 28641.

Master and Servant: WORKMEN’S COMPENSATION ACT: INDEPEND-
ENT CONTRACTOR. As applied to the facts in the instant case,
a person has the status of an “independent contractor” where
he contracts to drive alone an automobile from one state to
another for a certain agreed lump sum, not to be measured
or affected by the time and labor devoted to the project, and
where the terms of the agreement are such that neither party
of his own volition may terminate the same, and where he is
not subject to control as to the detfails, means, or methods’
followed, or route selected, in the performance of the job,
but is responsible for final results.

APPEAL from the district coﬁrt for Lincoln county:
IsaAcC J. NISLEY, JUDGE. Affirmed.

George B. Dent, Jr., for appellant.
Chambers & Holland and C. R. Mattson, contra.

Heard before Goss, C. J., RosE, DEAN, Goob, EBERLY
and PAINE, JJ., and RAPER, District Judge.

EBERLY, J.

This is an action by Earnest S. Pickett, hereinafter
referred to as claimant, to recover compensation under
the workmen’s compensation act of Nebraska for injuries
sustained by him while driving an automobile for the
State Automobile Insurance Association, hereinafter desig-
nated as the association, from El1 Paso, Texas, to North
Platte, Nebraska. At the conclusion of claimant’s evi-
dence, the district court sustained a motion of the asso-
ciation for a judgment in its behalf, finding generally for
the association, and finding specially that claimant, at



482 NEBRASKA REPORTS [VoL. 124
State Automobile Ins. Ass’n v. Pickett

the time of the accident which caused his injuries, was
not an employee of the association, but was then an “in-
dependent contractor,” and as such not within the pro-
visions of the workmen’s compensation act of Nebraska,
and thereupon dismissed the proceeding. Claimant ap-
peals.

There is no conflicting evidence in the case; claimant’s
proof alone appearing in the bill of exceptions. The un-
disputed facts disclose that an automobile, which had
been insured by the association against theft, had been
stolen in Nebraska, and had been recovered by the state
authorities of Texas in the city of El Paso in that state.
The association was desirous of having it returned to
North Platte, Nebraska. An oral agreement, for the
purpose of accomplishing this plan, was entered into by
T.-A. Wilson, representing the association, and the claim-

“ant. The testimony on this subject was: “Q. What
conversation did you have with Mr. Wilson? A. Mr.
Beck introduced me to him, and he said, ‘Here is a man
for you,” and Mr. Wilson told me about the ecar having
been stolen and give me all the credentials, and told me
to go down and get it. Q. Where did he tell you the
car was? A. At E] Paso, Texas. Q. What did he tell
you relative to paying you for making this trip down
there? A. He told me he would give me $10 and all my
expenses. * * * Q. Was there anything said there as to
#hot your expenses should include? A. Railroad fare,
room, board and lodging and the expense of driving the
car back; also he explained if there was anything the
matter with the car to get it fixed so I could drive it
back.” * This of course included supplying a certain spare
tire for equipping the same. Pickett was advanced ex-
pense money before commencing his trip to Texas, and
was furnished a schedule of railway trains via Denver,
Colorado, to El Paso, Texas. He proceeded to that place,
took possession of the stolen car, and had the necessary
repairs made. The return route to be followed was not
covered by the terms of the oral agreement, nor indicated
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by any instructions of the association. Pickett was, how-
ever, not to drive after 6 p. m., as the association was
desirous of taking no chances of increased risk due to
night driving. On the return trip, while passing over
a road which had been chosen by the claimant, in the
general vicinity of Carlsbad, New Mexico, the left front
tire “blew out” causing the automobile to tip over. This
accident resulted in damages to the car and certain
physical injuries to the claimant. This transaction con-
stitutes the basis of this litigation. Thereafter the neces-
sary repairs to the automobile were made, and certain
services of a physician were had by claimant. The repaired
automobile driven by claimant arrived at North Platte in
due time, and was delivered to the agent of the association,
and claimant’s injuries were further treated. A settle-
ment was later had between the association and claimant,
in which claimant received the $10 as his compensation
agreed upon and also the amount to defray all the ex-
penses of the trip, which included meals, transportation,
hotel lodgings, and repairs to the car. It did not include
expenses incurred by claimant for services of physicians,
necessitated as a result of the accident that occurred near
Carlsbad, New Mexico, nor did it include compensation
because of the injuries sustained by him.

The right to relief under the workmen’s compensation
act, in this case, depends on whether claimant is to be
regarded as an employee or as an independent contractor.
On this subject this court is committed to the doctrine:
“There is no hard and fast rule by which to decide
whether one is an employee or an independent contractor,
but that relation must be determined from all the facts
in each particular case.” Cole v. Minnick, 123 Neb. 871;
Showers v. Lund, 123 Neb. 56.

Such facts we have already epitomized. The car was
to be brought from El Paso to North Platte. The termini
of the proposed journey were unalterably established by
the terms of the contract. The price or compensation
was a fixed sum for the performance of the job. Tt
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was not in any manner dependent on or measured by the
time required to complete it, or by the amount of labor
performed by claimant. Neither was the right to termi-
nate the contract reserved on behalf of or vested in either
of the parties thereto. On the return trip the choice of
highways, the time of commencing each day’s travel, and
all details of the journey were, under the contract, for
the determination of claimant. We think the terms of
the oral agreement and the circumstances above enumer-
ated are sufficient to sustain the finding of the trial
court that claimant, when injured, was an independent
contractor and not an employee. We deem that as applied
to the facts of this case the controlling rule is that one
who contracts with another to do a specified piece of
work for him, as distinguished from work in general,
to be paid for by a lump sum rather than by compensa-
tion measured by time devoted to the work, without being
subject to control of the employer as to details of means
and methods to be followed, but only as to the result
of the work, under the terms of an agreement which
neither party may of his own volition terminate, has the
status of an independent contractor. Bodwell v. Webster,
98 Neb. 664; Showers v. Lund, 123 Neb. 56; Perham wv.
American Roofing Co., 193 Mich. 221; See v. Leidecker,
152 Ky. 724; Taute v. J. I. Case Threshing Machine Co.,
25 N. Dak. 102; Matter of McNally v. Diamond Mills
Paper Co., 223 N. Y. 83.

This conclusion is not affected by the fact that in the
instant case the employer may have designated the time
when the work should be started, stipulated and given
warning on the subject of speed limits, and as to driv-
ing after dark, and provided that a certain route in going
from North Platte to El Paso was to be followed. Omaha
Bridge & Terminal R. Co. v. Hargadine, 5 Neb. (Unof.)
418; Gall v. Detroit Journal Co., 191 Mich. 405; St. Louss
& S. F. R. Co. v. Madden, 77 Kan. 80.

It follows that the determination of the district court
is correct, and it is

AFFIRMED.



.

VoL. 124] JANUARY TERM, 1933 485

Benton v. State

WILLIAM BENTON V. STATE OF NEBRASKA.
FiLep MARCH 2, 1933. No. 28349.

1. Automobiles: MANSLAUGHTER: CONTRIBUTORY NEGLIGENCE. In
a prosecution for manslaughter based upon the unlawful
operation of a motor vehicle, where the defendant is negligent,
contributory negligence of deceased is no defense.

2. CorLisioN: GR0OSS NEGLIGENCE. One who drives
motor vehicle into rear of another car which he knew was
in front of him on the highway is grossly negligent, where
ordinary care on his part would have avoided a collision.

3. MANSLAUGHTER: ILLEGAL DRIVING. Testimony that,

while defendant was driving closely behind a car, still another
car approached from the opposite direction with glaring head-
lights, when considered with other testimony of physical facts
surrounding the accident, such as skid marks on the highway
indicating distance required to stop and the position of the
cars in the ditch after the collision, in which defendant hit
the rear of the car he was following, is sufficient evidence
to sustain a finding that defendant was negligently operating
his car upon the highway at the time of the accident in
violation of law, at a rate of speed greater than was rea-
sonable or proper, having regard for the use of the road.

4. : : . When one drives an automobile in
violation of law pertaining to the operation of such vehicles
on the public highway and in so doing, as a result of the
violation of law, causes death to another, he is guilty of
manslaughter.

: INTOXICATION. One driving an automobile
while mtox1cated is engaged in the commission of an unlawful
act, sufficient to support a conviction for manslaughter.
6. : : . Evidence that defendant had been
drinking intoxicating liquor prior to accident and was intox-
jcated immediately thereafter is sufficient to sustain a finding
by the jury that he was intoxicated at the time of the ac-
cident.

: REVOCATION OF LICENSE. Statute providing

for licensing of automobile drivers being a regulation in the

interest of public safety, the fact that a driver’s license had

been revoked by judgment of a court, and he is operating

a motor vehicle notwithstanding, is evidence of negligence.

8. Bvidence which directly tends to disprove material testimony
of witness is admissible.
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9. Criminal Law: ARGUMENT: OBJECTION. Objection to miscon-
duct of prosecutor in argument to jury must be made at the
time and a record must be made then. It is too late to object
for first time on the motion for new trial upon a showing
by affidavit of defendant’s attorney.

ERROR to the district court for Scotts Bluff county:
EDWARD F. CARTER, JUDGE. Affirmed.

Morrow & Morrow, for plaintiff in error.

C. A. Sorensen, Attorney General, and Homer L. Kyle,
contra.

Heard before Goss, C. J., RoSE, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.

Day, J.

The plaintiff in error was convicted of manslaughter
in that he negligently drove an automobile, while intox-
icated, into the rear of a car on the highway, killing
Zeigler, a passenger therein. Our general statute appli-
cable is:

“Whoever shall unlawfully kill another without malice
* * % while the slayer is in the commission of some un-
lawful act, shall be deemed guilty of manslaughter.”
Comp. St. 1929, sec. 28-403. The unlawful acts charged
against plaintiff in error are: (a) At time of accident
he was operating a motor vehicle upon the public high-
way, while intoxicated, in contravention of statute, Comp.
St. 1929, sec. 39-1106; and (b) he was operating a motor
vehiele upon the highway at a rate of speed greater than
was reasonable and proper, having due regard for the
trafic and use of the road. Comp. St. 1929, sec. 39-1102.

The evidence is sufficient to support a finding by the
jury that the defendant was driving his car, at the time
of the accident, at a greater speed than was reasonable
and proper, having regard for traffic and use of said
highway. The defendant and his companion at the time
testified that they had been following for some distance
about 30 yards behind the car in which the deceased
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was riding; that they met a car coming in the opposite
direction with bright lights, which momentarily blinded
them, immediately after which they observed the car so
close in front that they were unable to stop and collided
with it, resulting in the tragedy. They also testified
that the front car had no tail light and stopped on the
road without warning. Where a defendant is negligent,
the contributory negligence of the driver of the car in
which deceased was riding, even if it were imputable to
the deceased, is no defense in a criminal prosecution.
Thiede v. State, 106 Neb. 48; Schultz v. State, 89 Neb.
34; State v. Gray, 180 N. Car. 697; 29 C. J. 1154.

The defendant was driving his car negligently at the
time of the accident. He drove his car into the car
ahead of him with such force that it was knocked off
the road into the ditch. In Roth v. Blomquist, 117 Neb.
444, we held that, as a general rule, it is negligence for
a motorist to drive an automobile so fast on a highway
at night that he cannot stop in time to avoid a collision
with an object within an area lighted by his lamps.
There are certain exceptions to this general rule, or sit-
uations to which it does not apply—an unbarricaded, un-
known, open, unlighted ditch across a highway which
cannot be seen and cannot be anticipated (Tutsch wv.
Omaha Structural Steel Works, 110 Neb. 585) ; a negh-
gently maintained highway which has unknown ditches
or ruts which cannot be seen until close (Cromwell v. Fill-
more County, 122 Neb. 114) ; corner of a platform with
a narrow edge extending from a drag line over a street-
car track and not easily observable (Day ». Metropolitan
Utilities District, 115 Neb. 711) ; and an obstruction in
the road similar in color to the highway (Frickel v. Lan-
caster County, 115 Neb. 506).

There is evidence in the case at bar that the defendant
was temporarily blinded by the glaring lights of a car
approaching him from the opposite direction. Does this
create a situation within the recognized exception to the
rule in this state which exonerates the defendant from
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negligence? Let us repeat the facts pertinent to this
issue. The defendant knew the car in which deceased was
riding was about 30 yards in front of him, therefore
the fact that the tail light was unlighted was immaterial.
The glaring headlights from another car could not deprive
him of this knowledge. To drive into a car which he
knew was on the road under such conditions was grossly
negligent. The car in front and the car approaching
from the opposite direction with glaring headlights and
his own car created a situation which justified a jury in
finding that the defendant was operating his car upon
the highway at the time of the accident at a rate of
speed greater than is reasonable or proper, having regard
for the traffic and use of the road, and was in the com-
mission of an unlawful act. There was also evidence of
physical facts after accident, viz., skid marks on the
road, and the fact that the car hit by defendant was
hurled off the road into the nearby ditch. Such a find-
ing is sufficient to support a conviction for manslaughter.
Schultz v. State, 89 Neb. 34; Crawford v. State, 116 Neb.
125.

The defendant is also charged with the commission of
another unlawful act at the time of the fatal accident
in that he was operating a motor vehicle upon the high-
way while intoxicated. If true, it constitutes an unlawful
act sufficient to sustain the verdict of conviction for man-
slaughter.

When one drives an automobile in violation of law
pertaining to the operation of such vehicles on the public
highway and in so doing, as a result of the violation of
law, causes death to another is guilty of manslaughter.
This rule applies to one driving while intoxicated. State
v. Kline, 168 Minn. 263; State v. Goldstone, 144 Minn.
405; Cannon v. State, 91 Fla. 214; McDantel v. State, 105
Tex. Cr. Rep. 468; State v. Sandvig, 141 Wash. 542; State
v. Budge, 126 Me. 223, 53 A. L. R. 241; People v. Collins,
195 Cal. 325; People v. Townsend, 214 Mich. 267.

The reading of the record in this case forces us to the
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conclusion that defendant’s intoxication was one of the
proximate causes of the accident and the resultant death
of the unfortunate Mr. Zeigler. The evidence is amply
sufficient to support a finding that the defendant was
intoxicated. He and his companion testified that they
had drunk some illicit beer shortly before the accident.
Although they denied that it was sufficient to cause in-
toxication, other witnesses testified that defendant at the
time and immediately after the accident was intoxicated.

The record of the county court was introduced in evi-
dence for the purpose of proving that the defendant’s
license to drive had been revoked. The court in its in-
structions told the jury that such was the purpose of
admitting the record. Thus limited, it does not amount
to proof of another crime wholly independent of that for
which the defendant was on trial. The licensure of
drivers, under section 60-401, Comp. St. 1929, is in the
interest of public safety, and when one drives in violation
of this statute, it is evidence of negligence which may
be considered by the jury. In Conroy v. Mather, 217
Mass. 91, it was held that it may be evidence of negli-
gence in showing that the driver was incompetent to
operate the vehicle, although the authorities generally
permit a recovery by one who is injured whose motor
vehicle is not licensed on the theory that the license does
not contribute to the accident. However, since the pur-
pose of this statute is to protect the public from negli-
gent and incompetent drivers, the fact that the defend-
ant was driving after having had his driver’s license
revoked may properly be considered as tending to prove
his negligence. While it is clear that the failure to have
a driver’s license would not be such violation of law as
would supply the place of criminal intent necessary to
constitute manslaughter, yet in a case where the license
has been revoked by judgment of a court and the driver
is operating a motor vehicle notwithstanding, it is evi-
dence of negligence proper to be considered by the jury
with all the other evidence in the case.
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The defendant and his witnesses by their testimony
covered their entire activities for the evening. Testimony
of a witness was introduced in rebuttal that shortly be-
fore the fatal accident the defendant had a minor acci-
dent, which he denied, with another car, after which he
did not stop. Evidence which directly tends to disprove
facts to which defendant has testified is admissible.
Heyen v. State, 114 Neb. 783.

The defendant testified as to his age. The state cross-
examined him in respect thereto by confronting him with
his application for a driver’s license, which tended to
prove that he was a different age. This was proper
cross-examination, and while of doubtful materiality to
the issues was not prejudicial to defendant. But it was
a matter concerning which defendant testified on direct
examination. :

A more serious question is presented by the argument
of the prosecution to the jury in relation thereto. The
attorney for the state argued to the jury that the false
statement in the application was perjury. Of course it
was not, since the defendant at the time was entitled to
a license in any event and the discrepancy was not
material to the matter involved. Shevalier v. State,
85 Neb. 366. This question was presented to the trial
court by affidavit at the motion for new trial. From
said affidavit it appears that the attorney for defendant
objected to this line of argument; that there was a more
or less unseemly argument between attorneys as to
whether this constitutes perjury; that the court insisted
that. the argument cease and that the trial proceed. This
argument should have been stopped by the trial court,
as it seems to have been. No proper request for a
specific instruction on this matter was made by defend-
ant.” Martin v. State, 67 Neb. 86. We are not persuaded
that the defendant suffered any prejudice as a result of
this alleged misconduct.

Furthermore, the error is not properly presented to this
court. Objection to alleged misconduct of prosecutor
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must be made at the time, and it is too late to make
objection for the first time in motion for new trial. Golds-
berry v. State, 92 Neb. 211; State v. Geary, 184 Minn.
387. 1t is the duty of counsel to make a record of the
prejudicial remarks at the time and to properly request
a specific instruction upon the question.
The judgment of the district court is
AFFIRMED.

ALBERT E. LEBS, ADMINISTRATOR, APPELLANT, V. MUTUAL
BENEFIT HEALTH & ACCIDENT ASSOCIATION, APPELLEE.

FiLep MarcH 2, 1933. No. 28431.

1.  Instructions should submit to jury only issues of fact sup-
ported by evidence.

2. Insurance: SUICIDE: EVIDENCE. Testimony of witness, who
could not read, that contents of a lost note left by deceased
read, “He can’t stand it any longer, tell his brother too. Good
bye,” held insufficient to support finding that deceased committed
suicide.

3. Evidence: PRESUMPTION. Presumptions and inferences may
be drawn only from facts established, and presumption may
not rest on presumption or inference on inference.

4, Appeal: ERRONEOUS INSTRUCTIONS. Where a verdict is the only
one which the evidence is sufficient to support, erroneous in-
structions held not prejudicial.

DirecTION OF VERDICT. Where the evidence is insuffi-

cient to support a verdict for plaintiff, the court should sustain

defendant’s motion to direct a verdict.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Affirmed.

Rait & Kuppinger, for appellant.
Cleary, Horan & Skutt, contra.

Heard before Goss, C. J., Rosg, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.

Day, J.
This is an action to recover for accidental death under
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the provisions of an accident policy. It is alleged by the
plaintiff that the inSured died on or about the 16th day
of July, 1928, as a result of an “accidental gunshot wound
and by accidentally wandering and falling into the Mis-
souri river.” The answer of the insurance company
denies these allegations. The plaintiff appeals from a
judgment entered upon a verdict in favor of the de-
fendant.

The plaintiff complains that the court erred in giving
certain instructions relating to the alleged shooting, in
which the jury were told that a brawl or altercation
between an insane father and his son would have some
bearing upon the question as to whether or not the shoot-
ing, if any, was accidental. This instruction is erroneous
for the reason that it submitted the question to the jury
as to whether or not there was a brawl or altercation
between the insured and his insane father, when there is
no evidence in the record upon this question. The sole
evidence as to what occurred is testimony of a witness
to the effect that deceased said immediately after visiting
the father’s home that his father shot him. The learned
trial judge was in error in submitting this question to
the jury. The instructions of the court should direct the
jury’s attention only to issues of fact supported by evi-
dence. Trute v. Holden, 118 Neb. 449; Stiefler v. Miller,
120 Neb. 6.

Complaint is made to the giving of another instruction
to the effect that, if the insured committed suicide, his
death was not accidental within the terms of the policy.
This instruction is eriticized on the theory that the de-
fense of suicide is an affirmative defense. The appellant
relies upon Michalek v. Modern Brotherhood of America,
179 Ia. 33, which holds (161 N. W. 125): “In an action
upon a certificate of life insurance, defense of suicide, an
expressly excepted risk, is an affirmative defense, the
burden of establishing which by proof of facts excluding
every reasonable hypothesis of natural death is upon the
insurer.” However, in an action on an accident policy
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to recover for accidental death, the burden is upon the
plaintiff to establish such death. Evidence of suicide
would tend to disprove accidental death. The only evi-
dence from which a possible inference of suicide might be
drawn was introduced by the plaintiff. The woman with
whom the deceased boarded testified that he left a note
which she had lost, and that it said: “He can’t stand
it any longer, tell his brother too. Good bye. That is
all.”” In passing, it is significant that this witness could
not read, and it is not disclosed how she acquired knowl-
edge of the contents of the alleged message. The evidence
in this record is not sufficient to support a finding upon
- this issue of fact, and, for that reason, the instruction
should not have been given.

Do the instructions erroneously given require reversal
of the judgment in this case? The burden of proof was
upon the plaintiff in this case to establish that the in-
sured was dead and that his death was the result of an
accident. Dodder v. Aetna Life Ins. Co., 104 Neb. 70. A
brief summary of the evidence relating to the alleged
accident would be helpful. A nephew testified that he
went to the house, where the insured boarded, on the day
after his disappearance; that he examined some tracks,
and went over to the place where the father of the in-
sured lived, nearby; that he examined the house, but could
not find any bullets in the house; that he examined the
driveway that ran by the house to the river. He also
said: “I found tracks leading up part way in the drive-
way. It seemed as though they went so far and went
back again, just to the end of the driveway, between the
driveway and the street, I found a spot of blood there.
* * * The grass looked as though somebody had fallen
on it or been laying on it; it was down, see?’ He
testified also that the blood spot was six to eight inches
in size; that he tried to follow the tracks, but could not
go any farther on account of the grass in the road; that
the tracks resembled the insured’s tracks because of a
peculiar worn spot in the sole; that he went back to the
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house where insured lived and picked up the tracks and
found there was the same worn spot there; that he traced
them down over the dike; that he could not trace them
any farther on account of the grass; that he went on
down toward the river trying to pick up the tracks again;
that he found tracks, but could not identify them; and
that the father of the deceased had a gun.

The woman with whom the insured boarded testified
that the insured went over to his father’s house and she
heard shooting; that the insured came home and “told
me he got shot; his father shoot him;” that he was over
to his father’s house about 30 minutes, after which he
left for a few minutes to see his brother who lived at
a short distance. This witness also testified that deceased
came home and went to bed with his clothes on, where
he remained for the rest of the day; that she thought
he was feverish; that he got up about 9 o’clock in the
evening and went out of the house and came back in
again later, and that she never saw him again, and that
she got up about 1 o’clock and found he was not there;
that at about 3 o’clock she looked around the yard and
searched along the river with her dog, but could not find
him; that she saw neither a wound nor blood on his
clothes; and that no doctor was called. The testimony
of these witnesses is relied upon by plaintiff to support
the allegations of the petition that the plaintiff was ac-
cidentally shot and that he died as a result of said ac-
cident.

. This evidence is not sufficient to establish that the
insured died as the result of an accidental injury. In
the first place, it must have been proved that the insured
was injured accidentally. Assuming that he was shot, a
fact upon which the evidence is not satisfactory, it must
be presumed that it was accidental. Upon this presump-
tion must be developed the presumption that he is dead
and under the terms of the policy died within 13 weeks,
and that the injury was the cause of his death. The
testimony of the witness who cared for him the day of
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the alleged shooting saw no blood on his clothing and
saw no bullet wound. She testified that he was up and
walked about during the day and walked out of the house
12 or 15 hours after the shooting. The next presumption
necessary to be indulged in to permit a recovery is that the
insured was delirious as a result of an accidental wound and
while in such condition walked into the nearby river and
was washed away. There is neither evidence to establish
that the insured is dead nor .evidence from which an
inference of death may be drawn. The right to recover
in this case rests upon the presumption that insured is
dead; that he be presumed to have died within 13 weeks
of the time he is presumed to have been accidentally shot.
It is a well-established rule that presumptions and in-
ferences may be drawn only from facts established, and
presumption may not rest on presumption or inference
on inference. Poweshiek County v. Merchents Nat. Bank,
209 Ia. 467. This evidence is not sufficient to support -
a verdict in favor of the plaintiff, and the verdict re-
turned by the jury for the defendant was the only one
permissible under the law and the evidence. It is the
well-established rule that, where the verdict of the jury
is the only one which the evidence will support, erroneous
instructions are not prejudicial. Ramold v. Clayton, 77
Neb. 178; Dodder v. Aetna Life Ins. Co., 104 Neb. 70.
The record presents a case in which the evidence is not
sufficient to support a verdict of the jury, and the trial
court should have sustained the motion of the defendant
for a directed verdict, after the evidence had been sub-
mitted. Swett v. Antelope County Farmers Mutual Ins.
Co., 91 Neb. 561; Coulter v. Cummings, 93 Neb. 646.

Since the verdict of the jury was the only one which
could have been returned which would have been sup-
ported by the evidence, the plaintiff was not prejudiced
by the giving of instructions which found no support in
the evidence.

The judgment of the trial court is

AFFIRMED.
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FEDERAL LAND BANK OF OMAHA, APPELLEE, V. JEANIE
ARTHUR ET AL., APPELLANTS.

FrLep MarcH 2, 1933. No. 28358.

1. Mortgages: FORECLOSURE: COMPUTATION OF INTEREST. In a
mortgage foreclosure, error in computing interest on the debt
is not ground for setting aside a sale under the foreclosure
decree, where a stay has been taken, and where such error
is not prejudicial.

2. : H . In such proceeding, a petition to set
aside the decree after the term at which it was rendered,
under section 20-2001, Comp. St. 1929, cannot be maintained,
after a sale under the decree, because of error in computation
of interest or other error, where the parties, after they knew
or had ample opportunity to learn of such error, took a stay
of order of sale under such decree, and such error is not
prejudicial.

APPEAL from the district court for Colfax county: FRED-
ERICK L. SPEAR, JUDGE. Affirmed.

Merrow & Murphy and J. C. Sprecher, for appellants.

E. F. Dougherty, J. M. Gurnett and Harvey M. Johnsen,
contra.

Heard before ROSE, DEAN, Goop, EBERLY, DAY and
PAINE, JJ., and RAPER, District Judge.

RAPER, District Judge.

This action was begun on February 12, 1930, by plain-
tiff and appellee to foreclose a mortgage given by Jeanie
Arthur, on premises later sold to George Anderson, both
being made defendants, and are appellants. Maggie
Brown, defendant, filed cross-petition to foreclose second
mortgage. Plaintiff sets up its note and mortgage, and
alleges that Jeanie Arthur purchased capital stock to the
amount of 130 shares in the Surety National Farm Loan
Association (being 5 per cent. of the loan) through which
plaintiff’s loan was made, and that said association in
turn purchased a like amount of capital stock in plaintiff
corporation, and plaintiff issued said 130 shares of its
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stock to said association, but retained said stock as col-
lateral to said loan. Plaintiff alleges default in conditions
of its mortgage, and prays foreclosure for amount due
thereon and for taxes paid for the year 1928, and that
it be directed and authorized to retire at par value ($650),
the said 130 shares of its stock and credit same, and that
the Surety National Farm Loan ‘Association (which as-
sociation is also made defendant) be directed to retire
and cancel its said 130 shares of stock.

Maggie Brown claims a lien second to plaintiff’s, on
a note and mortgage for $2,5659.22, and interest, and also
sets up a second note for $385.08 signed by Jeanie
Arthur, dated Febru\ary 23, 1927 (same date as mort-
gage) but the mortgage does not secure this $385.08 note.

Service was had on Anderson and wife by publication,
answer day being July 14, 1930, and on that day George
Anderson answered by general denial. No further ap-
pearance by any party was made until November 1, 1930,
when Surety National Farm Loan Association filed cross-
petition and petition in intervention, alleging that the
property had been purchased at tax sale by plaintiff in
the year 1925, and tax sale certificate issued therefor,
which plaintiff, soon after, assigned to the association,
and that said association thereafter in the years 1926 and
1927 paid the taxes on said land, and prays for fore-
closure of its tax lien, but subject to plaintiff’s mortgage
lien. No process was issued on this cross-petition. On
November 5, 1930, in the district court, there was entered
and filed a decree of foreclosure giving plaintiff a first
lien for the sum of $12,671.21, with interest at 8 per cent.
from January 20, 1930, directing the Surety National
Farm Loan Association to withhold retirement of the
$650 capital stock until there is a sale of the property,
and if enough be realized from the sale to pay plaintiff’s
lien, the stock retirement fund will be available to be
paid to said association, but if enough is not realized
from the sale to pay plaintiff’s lien the stock retirement
fund is directed to be applied to the deficiency to the
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extent that it is necessary. Maggie Brown was given
a second lien in the sum of $3,676.42 with 10 per cent.
interest, which apparently includes the note of $385,
which no doubt was an inadvertance. The decree does not
grant the association’s claim for its tax foreclosure.

On November 10, 1930, Jeanie Arthur and George An-

derson filed request for stay. At the expiration of the
stay, an order of sale was issued under which the sheriff
on September 14, 1931, sold the land to plaintiff for a
sum less than sufficient to satisfy plaintiff’s decree and
costs. Anderson and Mrs. Arthur on September 18, 1931,
filed objections to confirmation, alleging the land sold for
an inadequate price; that the decree provided for exces-
sive interest; that plaintiff had no right to purchase the
taxes for 1925, and assign the certificate and thus give
the association the right to claim interest at a larger
per cent.; that Maggie Brown’s decree included the note
not secured by the mortgage, and her decree allows greater
interest than the pleadings warranted; that the decree
was not submitted to their attorneys prior to its entry.
- It will be noted that the decree was duly filed on No-
vember 5, 1930, and five days thereafter these appellants
asked for a stay, which was granted. There was ample
opportunity for the appellants to read or learn of the
decree before they filed their stay, and this stay waives
all errors in the decree which might have been corrected
if promptly called to the attention of the court. The
objections to the errors in the decree were not made until
after the sale, and no valid reason given for the delay.
Appellants, no doubt realizing their weakness in such
claim, on November 24, 1931, filed petition to set aside
the decree, alleging in substance the same reasons that
were claimed in their objections to the confirmation of
the sale.

‘The court on November 20, 1931, entered an order,
after hearing objections to the confirmation, granting
objectors 30 days in which to raise the reported sale
price, and if not raised by that time, the sale to be con-
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firmed. During that period a person offered $15,000, but
the offer contained some reservations as to title and con-
ditions that the court or sheriff had no authority to
comply with, and the court refused the offer.

The district court on January 2, 1932, overruled the
objections and confirmed the sale, and on same day sus-
tained a demurrer to appellants’ petition to set aside the
decree and dismissed same. George Anderson and Jeanie
Arthur appealed from those orders. As to the question
of the value of the land, the court heard the evidence
and the evidence is sufficient to sustain its finding that
the land sold for a reasonable price. There were some
irregularities in computing the interest amounting only
to a small sum, and in granting lien of Maggie Brown’s
second note, but in view of the fact that the premises
did not bring sufficient to pay plaintiff’s lien and costs
these irregularities are not prejudicial to the sale. It
may be that the court, if deficiency judgments be asked
for, can correct the computations as to Jeanie Arthur.
Hoagland v. Way, 35 Neb. 387. No deficiency is prayed
against appellant Anderson, and no final judgment was
in fact entered against Jeanie Arthur on Maggie Brown’s
$385 note. The appellants cite Hoagland v. Way, supra,
as authority for right to set aside judgment at a subse-
quent term, after filing stay. The facts in that case
clearly distinguish it from the case at bar.

Where the parties knew or could by reasonable dili-
gence have known the facts upon which such petition is
based, before taking a stay or before the adjournment
of the term at whieh a decree was rendered, and their
rights have not been prejudiced, they are not entitled
to vacate the decree at a subsequent term, under section
20-2001, Comp. St. 1929.

The procedure in the case is set out above more fully
than might ordinarily be expedient, but it shows that
the appellants had ample opportunity to present their
claims, and the court, after full hearing, was warranted
in confirming the sale, and in dismissing their petition.
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There being no prejudicial error disclosed, the orders ap-
pealed from are affirmed.
AFFIRMED.

DaviD W. DAY, PLAINTIFF, V. HENRY J. WALKER, SECRE-
TARY, ET AL., DEFENDANTS.

FILED MARCH 4, 1933. No. 28747.

1. Statutes: ENACTMENT: VoTE. Publicity of voting by members
of the legislature was the object sought to be attained by the
constitutional provision that “All votes in either house (of the
legislature) shall be wiva wvoce.” The electric roll call device,
now installed in each house of the legislature, attains that
object.

2. Bvidence: STATUTES: ENACTMENT: LEGISLATIVE JOURNALS.
The journals of the respective houses of the legislature are the
best evidence as to whether an act has been properly passed
by the legislature. The entries contained in the journals are
conclusive as to the facts therein disclosed. °

3. Statutes: ENACTMENT: VoOTE. In voting, the legislature may,
in its discretion, adopt or use any system which gives publicity
to the member’s vote, and provides for his yea or nay to be
properly entered upon the journals of the respective houses of
the legislature.

Original action to enjoin enforcement of the provisions
of sections 71-2020 and 71-2023, Compiled Statutes of Ne-
braska 1929; the purpose of the action being to determine
the constitutionality of the use of an electric voting device
in the passage of laws. Judgment for plaintiff.

Paul F. Good, Attorney General, and Daniel Stubbs, for
plaintiff.
Clarence G. Miles, for defendants.

Heard before Goss, C. J., Rosg, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.

Goop, J.
This is an original action in this court in which plain-
tiff seeks to enjoin defendants, as officers and agents of
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the state, from enforcing the provisions of sections 71-
2020 and 71-2023, Comp. St. 1929, on the ground that said
sections have been repealed by the 1933 session of the
legislature.

Defendants contend that the repealing act is invalid,
because, on final passage of that act in each house of the
legislature, the vote of the members was not taken vivae
voce, as required by the Constitution, and that said orig-
inal sections remain in force. Defendants concede that
said original sections have been amended and repealed
if house roll 56 of the 1933 session of the legislature was
legally passed.

It is alleged in the petition and admitted by defendants’
demurrer thereto that there has been installed in each
of the legislative halls an instrument and device known
as the electric roll call system. This system provides for
a board above and back of the presiding officer’s position.
On this board appear the names of all members of that
particular branch of the legislature and opposite the name
of each are three columns which are designated “Yea,”
“Nay” and “Not voting.” TUpon the roll call each mem-
ber presses an electric button at his desk which instantly
records on the board his vote, yea or nay, and if he does
not vote he is marked in the third column as not voting.
The names of the members and how the vote is cast are
plainly visible to all persons in that legislative hall, so
that every person present may be, unless blind, fully ad-
vised as to how each member voted on the roll call

It is admitted that the electric roll call system would
be a great convenience, would conserve the time of the
members of the legislature, and would make a consider-
able saving to the taxpayers. But defendants urge, not-
withstanding the desirability of having the system in-
stalled and using it, it may not be done under the present
constitutional provisions.

Section 11, art. III of the Constitution, provides in
part: “All votes in either house shall be viva voce. The
doors of each house, and of the committee of the whole
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shall be open, unless when the business shall be such as
ought to be kept secret.” Section 13 of the same article
provides in part: “No bill shall be passed by the legis-
lature unless by the assent of a majority of all members
elected to each house of the legislature, and the question
upon final passage shall be taken immediately upon its
last reading and the yeas and nays shall be entered upon
the journal.”

Plaintiff contends that the primary object of the fram-
ers of the Constitution in providing a vive voce vote on
all questions was to give publicity to their acts, in contra-
distinction to a secret vote or ballot; so that the people,
and particularly the constituents of each member, might
know precisely how he voted and have a record thereof;
and contends that every purpose of the framers of the
Constitution is fulfilled in the use of the electric roll call
device.

Defendants contend, on the other hand, that the pro-
vision of the Constitution is imperative and cannot be
varied from, and at the same time they admit that if
any member is mute, or is unable to use his voice, he
is not thereby deprived of his right to vote upon the
measure. It appears to us that this is an admission that
the provision relative to viva voce voting is not impera-
tive. While not likely, it is possible that a considerable
number of members of one or the other house of the
legislature might be so afflicted as to destroy, for the
time being, their vocal powers. Certainly, these members
would not be deprived of the right to vote because, at
the time, they were voiceless.

The question presented amounts to this: Shall an act
of the legislature be declared invalid because, in its pas-
sage, the legislature has not followed thestrict letter of
the Constitution, but has complied with every requisite
according to the spirit thereof ?

In 15 Cyc. 345, it is said: ‘“The subject of vive wvoce
voting is not now of much importance, although some
traces of it are still to be found in minor elections such
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as those for school officers. An interesting question has
been presented as to the rights of deaf and dumb persons,
where the law requires that votes shall be personally and
publicly given wviva wvoce, and it would seem to be the
better opinion that they have the right to vote if they
possess the qualifications of voters.”

The Constitution of Kentucky formerly provided that
votes shall be publicly and personally given viva voce. In
a contested election for member of congress, the house of
representatives of the United States held that the votes
of deaf and dumb persons should be received, as clearly
within the spirit of the Constitution. Bouvier’s Law Dic-
tionary defines viva voce voting as opposed to ballot.

In Spickerman v. Goddard, 182 Ind. 523, and particu-
larly at page 526, it is said: “Voting by ballot involves
secrecy while viva wvoce voting insures publicity. The
word ‘ballot’ was used as a symbol of secrecy while
viva voce was used as the symbol of publicity. There
was nothing sacred in the contrivance of a strip of paper
with names or questions printed thereon, which the fram-
ers sought, to preserve by the use of the word ‘ballot;
nor was there any imperative necessity for the use of the
voice of the legislator which ‘moved the convention to
decree its perpetual exercise in legislative elections. The
constitutional limitation is not violated by dispensing
with the use of the paper contrivance in the one case,
or the legislator’s natural voice in the other, if, in the
former the people may choose in secret, and in the latter
the legislator must make a public expression of his
choice.” In the opinion it is further pointed out that
the Constitution “requires the opinions of this court to be
given ‘in writing.” At the time of the convention, the
opinions were delivered in the handwriting of the judges,
with pen or quill as the mechanical device used. The
object of course was not to preserve the mere hand-
writing of the judges, but to provide a permanent record
of the court’s reasons for its mandates. An opinion as
then written could be filed as a permanent record, and
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consequently the word ‘writing’ was used to symbolize
the purpose of requiring a permanent record. In recent
years the court’s opinions have been printed on typewrit-
ing machines, and thereby the inconvenience resulting
from poor handwriting has been eliminated, and no one
has been so narrowly technical as to claim the Constitu-
tion has been violated by the innovation.” To the same
effect is Williams v. Stein, 38 Ind. 89.

Another question somewhat akin is the use of voting
machines at general and municipal elections. In most of
the states .the constitutional provision is that the voting
shall be by ballot. Yet in many states voting machines,
which entirely dispense with the ballot, have been held
not to be in violation of the constitutional provision, on
the theory that, where the voting machine provided a
means whereby the voter could exercise his choice as to
candidates or measures, and could cast his vote so that
his choice of men or measures was secret, it was a suffi-
cient compliance. Among the cases so holding is Elwell
v. Comstock, 99 Minn. 261. In the opinion in that case
it is said: “Constitutions are not made for existing con-
ditions only, nor in the view that the state of society will
not advance or improve, But for future emergencies and
conditions, and their terms and provisions are constantly
expanded and enlarged by construction to meet the ad-
vancing and improving affairs of men.”

In Henshaw v. Foster, 9 Pick. (Mass.) 312, speaking
of a constitutional provision, it is said: “We are to
suppose that those who were delegated to the great busi-
ness of distributing the powers which emanated from the
sovereignty of the people, and to the establishment of
rules for the perpetual security of the rights of person
and property, had the wisdom to adapt their language to
future as well as existing emergencies; so that words
competent to the then existing state of the community,
and at the same time capable of being expanded to em-
brace more extensive relations, should not be restrained
to their more obvious and immediate sense, if, consist-
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ently with the general object of the authors and the true
principles of the compact, they can be extended to other
relations and circumstances which an improved state of
society may produce.”

In speaking on the same subject, the supreme court of
Montana, in State v. Keating, 53 Mont. 371, holds: “In
interpreting a constitutional provision, the language used
therein must be taken as having been designed to meet
the needs of a progressive society, and should not be
strictly confined to its meaning as understood at the
time the instrument was adopted.”

There are many other cases from other courts which
hold that the adoption of voting machines for voting,
where the Constitution provides that the voting shall be
by ballot, is not in violation of such constitutional pro-
vision. In those cases it was pointed out that the object
of the provision was to secure to the voter absolute free-
dom in the selection of men and measures to be voted for,
and at the same time permit him to cast his vote so
that no one except himself would know how he voted.
The voting machine permitted that. The question we
have before us is the direct reverse. The object and
purpose of the constitutional provision was to give pub-
licity and required each member of the legislature, voting
on the passage of a bill, to vote publicly and have his
vote recorded on the journal. It was publicity that was
aimed at. The electric roll call device provides that
publicity.

On the final passage of a bill by the legislature, the
Constitution requires yeas and nays to be recorded on
the journals of each house, but does not require the
journals to show that the members voted vive voce. We
think this omission is significant. Had the framers of
the Constitution considered wvive voce voting of vital im-
portance, they would have required the journals to show
that fact. We are impelled to the view that the use of
the electric roll call device on the passage of house roll
56 did not render the act invalid.
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There is another reason why we are precluded from
holding that house roll 56 was not legally passed by the
legislature. It has long been the rule in this court, and
we think in most courts, that, in determining whether an
act has been properly passed by the legislature, the
journals of the respective legislative houses are the best
evidence, and whatever the journals show may not be
impeached, but must be accepted. State v. Abbott, 59
Neb. 106; State v. Junkin, 79 Neb. 532. The court takes
judicial notice of the contents of the journals of the
houses of the legislature. Elmen v. State Board of Equal-
" ization & Assessment, 120 Neb. 141; State v. Frank, 61
Neb. 679.

The journals in this instance show that house roll 56
was duly passed. The yeas and nays were recorded on
the journals of the house and senate. This is a record
that complies with the constitutional requirement, and
shows that the bill was properly passed. We may not
go behind that record. Whether the requisite number
of representatives and the requisite number of senators
voted for a bill on its final passage is absolutely de-
termined by the house and senate journals. The record
itself, in this case, presupposes that the bill was regu-
larly passed. But, aside from this, the question of
whether they should resort to the electric roll call system,
or, the old-style viva voce voting, is a question entirely
within the discretion of the legislative bodies. So long
as the system used gives publicity to the member’s vote,
and his yea or nay vote is properly recorded on the
journal, no other requirement in that respect is necessary.

We therefore conclude that house roll 56 was validly
enacted and that sections 71-2020 and 71-2023, Comp. St.
1929, have been amended and repealed, and may no long-
er be enforced.

Plaintiff is entitled to the relief demanded.

JUDGMENT ACCORDINGLY.
- RosE, J., dissenting.
The question presented is the power of the legislature,
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in absence of a constitutional amendment, to depart from
the provision of the Constitution relating to the passage
of legislative bills and declaring that “All votes in either
house shall be vive voce,” and enact a law by means of
voting machines.

No law can be enacted except by majority votes cast
in the specific manner prescribed by the Constitution,
which declares:

“No bill shall be passed by the legislature unless by
the assent of a majority of all members elected to each
house of the legislature, and the question upon final
passage shall be taken immediately upon its last reading
and the yeas and nays shall be entered upon the journal.”
Const. art. III, sec. 13.

Upon final passage of a bill there is only one lawful
way of ascertaining the “assent” of the majority and that
is by yeas and nays viva voce. The framers of the Con-
stitution and the people who adopted it did not permit
the legislature to select its own method of voting on the
final passage of a bill, but provided a specific mode having
a definite meaning for that purpose. The Latin phrase,
vive voce, as used in the Constitution, means “With the
living voice” or “By word of mouth.” In addition, it has
been defined in a standard law dictionary as follows:

“As descriptive of a species of voting, it signifies voting
by speech or outery, as distinguished from voting by a
written or printed ballot.” Black’s Law Dictionary, 1211.

It has had this definite meaning in legislative halls,
in city councils, in meetings of voluntary associations,
and in other bodies, and in common speech since long
before the Constitution was adopted. It was so accepted
and obeyed by all departments of government until the
present legislature attempted to adopt a bill by casting
votes on its final passage with mechanical devices. The
new method substitutes mechanisms for vocal utterances,
a departure from the Constitution which makes the hu-
man voice a necessary element of a lawful vote on the
final passage of a bill. Following the provision that “All
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votes in either house shall be vive voce,” the supreme law
commands:

“The doors of each house, and of the committee of the
whole shall be open, unless when the business shall be
such as ought to be kept secret.” Const. art. III, sec. 11.

In voting for or against a bill on its final passage, a
legislator must be prompted by such a conviction or sense
of duty as enables him to use his voice in a legislative
hall with open doors. The oath of each member of both
houses contains a solemn vow to support the constitu-
tional method of voting by use of the human voice.
Throughout the entire history of legislation in Nebraska
this exclusive method was never questioned until the use
of the voting machine was proposed.

When the people in creating a system of government
depart from the ordinary business of framing and adopt-
ing a written Constitution to prescribe a definite mode
for the exercise of legislative power in a particular in-
stance, the method adopted is deemed to be of vast im-
portance and cannot be exercised in any other manner.
The mode adopted is a limitation on power. A provision
of that kind is mandatory and the courts tread upon very
dangerous ground when they venture to say that the
requirement is merely directory and that power may be
exercised in a different manner. In substance these are
views of an outstanding text-writer who reviewed the
authorities and discussed the subject at length. Cooley,
Constitutional Limitations (7th ed.) 114. The constitu-
tional method openly places lawmaking obligations .on
each legislator and requires him to share with others full
responsibility by word of mouth. This purpose has been
announced over and over again by the courts of the
country. Nebraska law formerly conformed to these
views. Constitutional provisions are mandatory, unless
by express provision or necessary implication a different
intention is manifest. Barkley v. Pool, 102 Neb. 799.
There is no provision or implication to the contrary. My
research leads me to conclude there is no judicial prece-
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dent at variance with these views, except in a few in-
stances, where courts bowed to expediency or convenience
and departed from the law.

The Constitution does not automatically develop with
changed conditions and new inventions at such a pace
and with such power as to sweep down its mandatory
provisions without even an attempt at lawful amendment.
Mechanism should not be recognized as the master of
the Constitution. The general course of precedent is to
the effect that laws prescribing the manner in which .
members of legislative bodies shall vote on proposed leg-
islation is mandatory and that public acts not so adopted
are void. Cutler v. Town of Russellville, 40 Ark. 105;
Tracey v. People, 6 Colo. 151; Rich v. City of Chicago, 59
IIl. 286; Spangler v. Jacoby, 14 1. 297; City of Logans-
port v. Dykeman, 116 Ind. 15; Town of Olin v. Meyers,
55 Ia. 209; Morrison v. City of Lawrence, 98 Mass. 219;
Coffin v. City of Portland, 43 Fed. 411; Sullivan v. Pausch,
5 Ohio Cir. Ct. Rep. 196.

It is perfectly clear to my mind that the meaning of
the requirement for voting viva wvoce is definite and cer-
taid and not open to construction, but the result would
be the same, if a resort to interpretation could be justi-
fied. Interpretation of a phrase in a foreign language is
controlled by the meaning of the original text, rather
than by translation into English words having a broader
import. « Engen v. Union State Bank, 121 Neb. 257; Todok
v. Union State Bank, 281 U. S. 449. As applied to
voting, the Latin words, “viva voce,” are technical in an
exclusive sense—“With the living voice” or “By word of
mouth.” Technical words in a law are considered in a
technical sense. Franklin v. Kelley, 2 Neb. 79.

Literal compliance with voting viva voce on the final
passage of a bill will not deprive a voiceless statesman
of a right to make known his legislative will. Neither
the record nor the current history of legislation furnishes
an example of a legislator without a voice, but, if one
should be found, there will be other legislators to lend
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a voice for the purpose of a vote. In such an improb-
able event the right to vote will be determined by in-
terpretation of the constitutional provision prescribing
qualifications for members of the legislature. Letcher .
Moore, Cl. & H. Cont. El. Cas. 715.

When this cause was argued at the bar, I assumed it
was submitted as a test case for a declaratory judgment of
the court on facts pleaded by plaintiff and admitted by de-
fendants. An admitted fact of the record is that house roll
. 56 was not. passed by votes viva voce. 1 now learn that the
court has rejected the admitted facts pleaded and has de-
termined the issue by judicial notice of legislative journals.
By attempting to pass house roll 56 without complying with
the mandatory constitutional provision that “All votes
in either house shall be vive voce,” an admitted fact, the
legislature went beyond a limitation of power fixed by
the Constitution and attempted to deprive the state of
part of its revenue. I deny the right or power of the
legislature to disregard a mandatory provision of the
Constitution, to thus deprive the state of lawful revenue,
to make legislative journals which do not show compliance
with the exclusive constitutional method of individual
voting viva voce on the final roll call and in this manner
to prevent the court from redressing wrongs. In the
prosent instance, however, the legislative journals them-
selves disclose a method of voting at variance with the
Constitution, thus leaving the court free to pass on the
question presented in the light of the admitted facts
pleaded. The constitutional law of Nebraska is:

“All courts shall be open, and every person, for any
injury done him in his lands, goods, person, or reputa-
tion, shall have a remedy by due course of law, and
justice administered without denial or delay.”” Const.
art. I, sec. 13. _

This provision applies to the state as well as to indi-
viduals, and is a delusion and a snare, if the legislature
can exceed its powers, strip the state of revenue or a
citizen of his property in violation of the Constitution
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and close the door to judicial scrutiny and redress. The
law is that the humblest citizen, when his constitutional
rights are invaded by the legislature, stands before the
court on an equality with government in all its power.
The state and its officers have the same standing. I am
reminded of the prophetic vision of Abraham Lincoln who
said:

“Let every man remember that to violate the law is
to trample on the blood of his father, and to tear the
charter of his own and his children’s liberty. Let rev-
erence for the laws be breathed by every American mother
to the lisping babe that prattles on her lap. Let it be
taught in the schools, in seminaries, in colleges. Let it
be preached from the pulpit, proclaimed in the legislative
halls, and enforced in courts of justice, and, in short, let
it become the political religion of the nation; and let the
old and the young, the rich and the poor, the grave and
the gay of all sexes and tongues and colors and conditions
sacrifice unceasingly upon its altar.”

It was the same Lincoln who afterwards, when Presi-
dent, kept his mind clear and his face steady during <the
revolutionary storms in his distracted country and de-
clared in his first inaugural address:

“I shall take care, as the Constitution especially en-
joins upon me, that the laws of the Union be faithfully
executed in all states.”

_ There is need of the same spirit in all departments of

government. The declaratory judgment should uphold
individual viva voce voting and condemn house roll 56
as void.

ANNA NELDEBERG ET AL., APPELLEES, v. CITY OF OMAHA,
APPELLANT.

FiLep MarcH 10, 1933. No. 28415.

Record and evidence examined. Held, that the verdict was sustained
by the evidence and that no errors prejudicial to appeliant were
committed. )
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APPEAL from the district court for Douglas county:
CHARLES E. FOSTER, JUDGE. Affirmed.

Fred A. Wright, Harry B. Fleharty, Thomas J. O'Brien
and Bernard J. Boyle, for appellant.

Crofoot, Fraser, Connolly & Stryker, contra.

Heard before Goss, C. J., Rosg, DEAN, GooD, EBERLY
and PAINE, JJ.

PER CURIAM.

The city of Omaha appeals from a judgment awarding
damages for about 45 acres condemned for an aerial land-
ing field appropriated as an addition to the Omaha Mu-
nicipal Airport in East Omaha. The appraisers’ report,
approved by the city council, awarded the plaintiff $17,-
310. On appeal the jury awarded $32,500 and judgment
was for that amount.

Both parties state that the only issue raised by the
pleadings is the market value at the time of the appro-
priation on April 14, 1931. The city claims the verdict
was excessive. There was great divergence in the testi-
mony of the witnesses for the respective sides as to value.
It was peculiarly the province of the jury to decide, in
the light of all the evidence, which witnesses they would
follow on this subject.

The court instructed the jury in substance that the fair
market value of real estate is that cash consideration which
one desiring to purchase would be willing to pay to the own-
er who is willing but not compelled to sell. The appellant
does not complain of the instruction, which certainly was
not unfavorable to it. 38 C. J. 1260-1266. But the ap-
pellant assigns error because the court refused to give
the only instruction requested by defendant, to the effect
that, where a large tract of land is subdivided into lots
for the purpose of placing it on the market, the price
for which one lot would sell, multiplied by the number
of lots, is no criterion of the value of the large tract,
because the length of time necessary to dispose of the
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lots and the expense of selling them must be taken into
consideration. Appellant states that this requested in-
struction accurately reflected the testimony of J. A. Nick-
erson, a witness for plaintiffs. This witness qualified
as a practical expert in real estate matters, particularly
in East Omaha. His company had sold about 2,000
acres there. He had handled a great many sales there
for individual owners. His company had subdivided
land, not as owners, but for clients, and had sold these
lots and had sold larger iracts, on a commission basis.
He had sold a tract of two acres adjoining the airport
for $750 an acre. He testified, without objection, that the
Neldeberg tract was worth $750 an acre as a tract and
that he would not subdivide it. In fixing the value of
the tract he said he not only took into consideration the
sales he had made but everything else—‘“what the land
could be adapted for, its present use for garden land,
factory sites, for airplane use, and other uses that that
land could be used for; it isn’t restricted to one, two or
three uses.” The evidence showed it was used by Mr.
Neldeberg for a farm and dairy of 104 cows, employing
five men most of the time, sometimes six. Thus it will
be seen that the requested instruction did not accurately
reflect the testimony of Mr. Nickerson. We think the
appellant was not prejudiced by the refusal of the court
to give the instruction requested by it.

The appellant assigns error because the court overruled
its motion to strike “all of the answers of the witness
(Nickerson) as to the value of the surrounding real
estate, for the reason that it is not a proper test of
the value of real estate. * * * The selling price is not
a proper element to determine the value of land.” Even
on appellant’s apparent theory that the selling price of
other lands in the.vicinity may not be considered, yet
the motion is too general when it asks to strike all the
answers of the witness relating to values of surrounding
land. It is necessary to refer only to the instance of
the two acres which the witness testified he had sold for
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$750 an acre. The court did not err in overruling the
motion.

There are other minor specifications of error which
we do not find to have prejudiced the defendant. The
judgment of the district court is

AFFIRMED.

GRAND ISLAND FINANCE COMPANY, APPELLANT, V. DENNIS
C. FOWLER, APPELLEE.

FiLEp MARCH 10, 1933. No. 28453.

1. Usury. A dealer in automobiles may in good faith sell a car
on time for a price in excess of the cash price without tainting
the transaction with usury, though the difference in prices
may exceed lawful interest for a loan.

“Where original purchase of automobile on credit
was valid, it is immaterial in defense of usury to suit on note
for car that finance company solicited contracts from auto-
mobile dealers and furnished schedules for that purpose.”
Commercial Credit Co. v. Tarwater, 215 Ala. 123.

“Purchase of note at discount beyond legal rate of in-
terest does not constitute transaction ‘usurious.”” Commercial
Credit Co. v. Tarwater, 215 Ala. 123.

4. Contracts: CONSTRUCTION. In passing on the validity of a
contract, the court, in addition to other factors, may consider
it in the aspect in which the parties understood, treated and
partially performed it as valid.

5. Replevin: DEFENSES: UsURY. In replevin for an automobile
for the purpose of foreclosing a chattel mortgage thereon,
evidence held insufficient to prove the defense that the trans-
action was a usurious loan instead of a sale.

APPEAL from the district court for Lincoln county: J.
LEONARD TEWELL, JUDGE. Reversed, with directions.

Beeler, Crosby & Baskins, ancié P. Matthews and
William P. Kelley, for appellant.

George N. Gibbs and William E. Shuman, contra.
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Heard before Goss, C. J., Rosg, DEAN, GooD, EBERLY,
DAY and PAINE, JJ.

ROSE, J.

This is an action of replevin for a Plymouth sedan
automobile. Under the writ,- the Grand Island Finance
Company, plaintiff, recovered possession from Dennis C.
Fowler, defendant, claiming a special ownership through
a chattel mortgage. W. B. Hayes, a dealer in automo-
biles, sold the sedan to defendant, accepted a used car in
part payment, took from him for the remainder a 376-
dollar note secured by a chattel mortgage on the car sold,
payable to himself in 16 monthly instalments for $23.50
each, and assigned the paper to plaintiff. Defendant paid
$94 on his debt, but later failed to pay an instalment
when due, leaving unpaid $282. After the default, plain-
tiff, as authorized by the note and mortgage, elected to
declare the unpaid debt due and seized the mortgaged
chattel by replevin for the purpose of foreclosure.

The action was defended on the grounds that Hayes
was the agent of plaintiff in the transactions resulting
in the execution of the note and mortgage; that the real
payee in those instruments was plaintiff instead of Hayes,
its agent, the forms being devices to evade usury; that
the sum of the transactions was a loan; that the cash
sale price of the Plymouth sedan was $550; that Hayes,
acting for plaintiff, accepted in part payment a wused
car for $250 and exacted for the balance of $300 a mnote
and mortgage for $376, which included unlawful inter-
ést at a rate exceeding 30 per cent. per annum; that the
note and the mortgage were void under the forfeiture
clause in the statute limiting the maximum rate of in-
terest to 10 per cent. per annum, providing for issuance
of licenses to members of a class of money-lenders and
authorizing them to charge, in addition to such interest,
a brokerage fee not exceeding one-tenth of the money
actually lent—Comp. St. 1929, secs. 45-112 to 45-123; that
by reason of the usury and the statutory penalty there-
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for plaintiff did not have a lien on the Plymouth sedan
or the right of possession thereof.

A jury was waived and the cause tried to the district
court. There was a judgment against plaintiff, directing
it to return the property or, if unable to do so, to pay
defendant the adjudged value of $425 with legal interest
from December 14, 1931, the date of the replevin, costs
and damages of one cent for unlawful detention. Plain-
tiff appealed. - -

The parties seem to agree that the question to be
determined is the nature of the business transacted—
whether they entered into a contract of sale on credit for
deferred payments or a contract for a loan to pay part
of the cash purchase price, but they differ radically on
the facts and the law that determine the issue.

Plaintiff’s expressed understanding of the transactions
is that Hayes, a regular dealer in automobiles, sold the
car in litigation to defendant on part credit, taking a note
and a mortgage which permitted deferred payments in
monthly instalments, and sold the paper for value to
plaintiff, a corporation engaged in financing purchasers
of automobiles on credit; that the cash price was less
than the credit price, the former being $550 and the
latter $626; that the transaction was fair, lawful and free
from usury; that these issues were conclusively estab-
lished in favor of plaintiff and that there is no competent
evidence to the contrary; that defendant did not prove
a defense to the action of replevin.

In defending the judgment for the return of the auto-
mobile taken from defendant by replevin, he was forced
into the position that he entered into an unlawful con-
tract with plaintiff to borrow from it $300 and to pay
interest at a rate exceeding 30 per cent. per annum and
thus acquired a 550-dollar Plymouth sedan for a wused
_ car valued at $250 and $94 in deferred payments, and
that the forfeiture of plaintiff’s note and mortgage on
account of usury was supported by the evidence and the
law.
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If defendant and Hayes, each acting for himself honest-
ly and in good faith, entered into an agreement for the
sale and purchase of the Plymouth sedan for the con-
sideration of a 250-dollar Whippet car and a note secured
by a chattel mortgage for $376, the balance of the pur-
chase price, there was no defense to the action of re-
plevin, because it is too plain for argument that a dealer
in automobiles may in good faith sell 2 car on time for
a price in excess of the cash price without tainting the
transaction with usury, though the difference in price
may exceed lawful interest for a loan. If the transaction
was a loan for usury, as asserted by defendant, instead
of a sale on time, the contracting parties entered into
an unlawful agreement. Viewed in that light both par-
ticipated in the lawlessness. On the face of the note and
the chattel mortgage securing it, the transaction was legal,
and the contract enforceable. The burden was on de-
fendant to prove that the chattel mortgage under which
he procured the Plymouth sedan from Hayes was usurious.

Defendant himself adduced evidence that the Grand
Island Finance Company, plaintiff, since its organization,
has been engaged principally in financing purchasers of
automobiles on time—buying their instalment notes.
Hayes was a dealer in automobiles. Plaintiff was not li-
censed under the law permitting a class of money-lenders
to charge a broker’s fee in addition to interest at the rate
of 10 per cent. per annum. Plaintiff solicited business
from Hayes and furnished him a printed schedule of rates
used in discounting paper, and also forms for notes,
chattel mortgages and other documents, but this was not
material to defense of usury, if the original sale was
valid. Commercial Credit Co. v. Tarwater, 215 Ala. 123.
Testimony of defendant as a witness in his own behalf
may be summarized in part as follows: He initiated the
negotiations by going to Hayes’ place of business to trade
a used Whippet car on another car and to get time for
payment of the boot or the balance of the purchase price.
The cash price for the Plymouth sedan was $550 and
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defendant was told it would be more, if not paid in full
at the time. He knew he would have to pay more for
finance charges, including insurance, if he bought the car
on time; talked with Hayes about the extent of finance
charges; did not borrow money from Hayes; knew if he
got credit he would have to pay more than the cash price;
agreed on $250 as exchange price of Whippet car; un-
derstood he could not get the Plymouth car unless he
paid $300 in cash or more on time; stood by while Hayes
telephoned to plaintiff for terms on which it would finance
the unpaid purchase price by taking Hayes’ assignment
of a chattel mortgage as security ; knew the deal was closed
when he learned the amount of the finance charges and
signed the papers. Defendant did testify, however, that
a price on time was not mentioned, but he knew that
he could nét make the deal without financial aid for the
unpaid purchase price; that Hayes did not lend money
on automobiles; that Hayes procured for him from plain-
tiff credit for $76 in addition to $300. Defendant made
a financial statement to obtain this credit on the security
of the chattel mortgage. Defendant signed and delivered
to Hayes the chattel mortgage which designated defendant
as purchaser and Hayes as payee and specificially pro-
vided for the payment of $376 to Hayes as the balance
of the purchase price. By means of this written contract,
showing that the balance of the purchase price on time
was $376, defendant procured the car and used it for
months. The note and chattel mortgage were formally
assigned to plaintiff and the discount exceeded lawful in-
terest based on a loan, but did not make the transaction
usurious. Commercial Credit Co. v. Tarwater, 215 Ala.
123. The proper inference from all the writings, the
payment of monthly instalments and other evidence is
that all three interested parties at first understood the
sum of the’transactions to be a sale on credit for the
unpaid purchase price and proceeded to carry out its
terms. In passing on the validity of a contract, the court,
in addition to other factors, may consider it in the aspect
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in which the parties understood, treated and partially
performed it as valid. There is nothing in the record to
show that the difference of $76 between the cash price
and the price on time was unfair or fraudulent or ex-
tortionate in view of the hazards of used automobiles as
security for debts. The evidence, when considered in its
entirety, does not support findings that plaintiff was the
real payee in the note and chattel mortgage or that Hayes
was the agent of plaintiff or that the transaction was a
usurious loan. Transactions like the one in controversy
have been held valid sales on time and not usurious loans.
Manufacturers Finance Trust v. Stone, 251 Ill. App. 414;
General Motors Acceptance Corporation v. Weinrich, 218
Mo. App. 68; In re Bibbey, 9 Fed. (2d) 944; Commercial
Credit Co. v. Tarwater, 215 Ala. 123; Standard Motors
Finance Co. v. Mitchell Auto Co., 173 Ark. 875.

The judgment below is reversed, with directions to the
district court to enter a judgment in favor of plaintiff
and against defendant.

REVERSED.

Goop, J., dissenting.

I have no criticism to make of the principles of law,
as announced in the syllabus of the majority opinion.
Some important facts are overlooked which, in my opin-
ion, when fairly considered, require an affirmance of the
judgment of the district court, instead of its reversal.

This is a law action, in which the parties waived a
jury and tried the cause to the court. Under such cir-
cumstances, the finding of the trial court has the same
force and effect as the verdict of a jury. McCarter ».
Cover, 122 Neb. 691, same case in 122 Neb. 833; Bliss
v. Peters Nat. Bank, 122 Neb. 76; Cook v. Moats, 121
Neb. 769; National Cash Register Co. v. Chipman, 122
Neb. 866; Nebraska Nat. Bank v. Parsons, 115 Neb. 770.
We have further held that in an action at law, tried
to the court without a jury, where there is sufficient evi-
dence in support thereof, the finding of the court has the
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same effect as the verdict of a jury and will not be dis-
turbed on appeal, unless clearly wrong. Ayres v. Atlas
Ins. Co., 123 Neb. 285; Farmers Cooperative Mercantile
Co. v. Shultz, 113 Neb. 801; Prime v. Squier, 113 Neb.
507; Peterson v. State, 113 Neb. 546; Young v. Johnson
& Blind, 113 Neb. 149.

The real controversy in this action was whether the
promissory note, the basis of plaintiff’s action, was tainted
with usury. The record reflects the following facts:

Defendant purchased from Hayes, an automobile dealer,
an automobile for $550, trading in a used car for $250,
and for the difference gave his promissory note for $376,
payable in 16 instalments of $23.50 each. The first in-
stalment was due in 6 days, the last instalment in 15
months and 6 days. The average time the instalments
ran was 7.7 months. In other words, plaintiff, for the
use of $300 for the term of 7.7 months, was paying $76,
or at a rate of more than 39 per cent. per annum. Hayes
was not able to finance transactions of this sort, and did
not sell automobiles on time, except in form. He was the
agent of the plaintiff, or at least had an arrangement
with the plaintiff whereby he kept a supply of its blank
mortgages, notes and forms, and made loans under such
circumstances, making notes payable to himself, and
immediately indorsing them to the plaintiff. In the in-
stant case, before the deal was completed, Hayes, in the
presence of defendant, called up plaintiff, to know pre-
cisely the amount for which the note would have to be
drawn and the rate at which paid in instalments, and
secured the information, which resulted in the giving of
the note for $376. This note was made payable to Hayes,
- was immediately indorsed and transferred to the plaintiff.
The evidence also shows that Hayes received from the
plaintiff a commission out of the loan thus made, and
was, therefore, the agent of plaintiff.

Section 45-105, Comp. St. 1929, with reference to usury,
provides: “The acts and dealings of an agent in loaning
money shall bind the principal, and in all cases where
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there is illegal interest by the transaction of the agent,
the principal will be held thereby as if he had done the
same in person.” And further provides: “Where the
same person acts as agent for the borrower who obtains
the money from the lender, he shall be deemed to be
the agent of the loaner also.” The statute made Hayes
the agent of the plaintiff. The law denounces as usury
any rate in excess of 10 per cent. per annum, with cer-
tain exceptions, but the plaintiff is not within the ex-
cepted class. In my view, the transaction was a flagrant
violation of the usury statute. It ought not to be upheld.

In the case of State v. Central Purchasing Co., 118 Neb.
383, paraphrasing the language there used, it is said
(p. 389): “The courts in such a case as this are not
bound by forms but will look beyond form to the real
substance. Looking through the scheme of the plaintift
to acquire and retain an unlawful and usurious rate of
interest for the use of its money, and discerning the real
substance of its transactions, we are of the opinion that
its transactions pictured in the evidence were not bona
fide purchases of rights of action from its customers,
but rather were loans of plaintiff to its customers. As
such they were strongly infected with usury, were un-
lawful, and were contrary to the public policy of the
state.”

The contract rate was unlawful and unconscionable.
The judgment of the district court is right, and it should
be affirmed. -

GRAND ISLAND FINANCE COMPANY, APPELLANT, V.
RAYMOND G. RIDGEWAY, APPELLEE.

FiLep MARrRcH 10, 1933. No. 28454.

APPEAL from the district court for Lincoln county: J.
LEONARD TEWELL, JUDGE. Reversed, with directions.

Beeler, Crosby & Baskins, Francis P. Matthews and
William P. Kelley, for appellant.
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George N. Gibbs and William E. Skhuman, contra.

Heard before Goss, C. J., Rosg, DEAN, GooD, EBERLY,
DAY and PAINE, JJ.

ROSE, J.

This .is an action of replevin for an automobile for
the purpose of foreclosing a chattel mortgage thereon.
The district court sustained the defense of usury, canceled
the chattel mortgage and forfeited the principal debt and
interest. Plaintiff appealed.

The case was tried with Grand Island Finance Co. v.
Fowler, ante, p. 514, and for reasons stated in the opin-
ion therein the judgment below is reversed, with direc-
tions to the district court to enter a judgment in favor
of plaintiff and against defendant.

REVERSED.

Goop, J., dissenting.

I dissent from the holding in this case for the reasons
given in my dissent in Grand Island Finance Co. v.
Fowler, ante p. 514.

GRAND ISLAND FINANCE COMPANY, APPELLANT, V.
' SIDNEY B. BESACK, APPELLEE.

FiLep MARcH 10, 1933. No. 28455.

APPEAL from the district court for Lincoln county: J.
LEONARD TEWELL, JUDGE. Reversed, with directions.

Beeler, Crosby & Baskins, Francis P. Matthews and
William P. Kelley, for appellant.

George N. Gibbs and William E. Shwman, contra.

Heard before Goss, C. J., Rosg, DEAN, GooD, EBERLY,
DAY and PAINE, JJ.

ROSE, J.
This is an action of replevin for an automobile for
the purpose of foreclosing a chattel mortgage thereon.
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The district court sustained the defense of usury, canceled
the chattel mortgage and forfeited the principal debt and
interest. Plaintiff appealed. _

The case was tried with Grand Island Finance Co. v
Fowler, ante, p. 514, and for reasons stated in the opin-
ion therein the judgment below is reversed, with direc-
tions to the district court to enter a judgment in favor
of plaintiff and against defendant.

REVERSED.

Goop, J., dissenting.

I dissent from the holding in this case for the reasons

given in my dissent in Grand Island Finance Co. v.
Fowler, ante p. 514.

NELS L. NELSEN, APPELLEE, V. LEOPOLD DOLL ET AL.,
APPELLANTS.

FiLep MarcH 10, 1933. No. 28475.

1. Mortgages: I'ORECLOSURE: SALE: CONFIRMATION. “Mere in-
adequacy of price in a sale under foreclosure will not Justify
a court in refusing a confirmation, unless such inadequacy is
so great as to shock the conscience of the court or to amount
to evidence of fraud.” Lemere v. White, 122 Neb. 676.

2. : : REVIEwW. An order of the court
confirming the sale of land under foreclosure proceedings will
not be disturbed where it has not been affirmatively shown that a
subsequent sale would realize a greater price for the land.

APPEAL from the district court for Douglas county:
WILLIAM G. HASTINGS, JUDGE. Affirmed.

R. H. Olmsted, for appellants.

William McDonnell, contra.

Heard before Goss, C. J., RoSE, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.

DEAN, J.
This is an appeal from an order of the district court



524 NEBRASKA REPORTS [VoL. 124
Nelsen v. Doll

for Douglas county confirming the sale of 15 acres of land
in Nels L. Nelsen, the plaintiff herein.

It is disclosed that a mortgage on the above tract was
given to the plaintiff by the defendants as security for
a certain note. The defendants defaulted in payments
and failed to pay the taxes on the land over a period
of five or six years and, on or about March 25, 1931,
a decree of foreclosure was obtained against them by
the plaintiff. The court found that $2,932.48 was due
the plaintiff pursuant to the terms of the note and the
land was thereupon ordered sold to satisfy such judg-
ment. The defendants were given a nine months’ stay,
but the land was subsequently sold to plaintiff, the
‘highest bidder, for $3,100, and the sale was confirmed
by the court.

The plaintift’s affidavit and that of a witness in his
behalf, who was familiar with real estate, tend to estab-
lish the fact that, in the present state of market values,
another sale of the land would not realize to exceed
$4,000. The land is located about three-quarters of a
mile from the city of Omaha and is intercepted by a
creek which deducts approximately two acres from the
total fifteen acres.

In behalf of the defendants, affidavits were offered tend-
ing to prove that the land was worth more than the
amount of the plaintiff’s bid and that such bid does not
represent the fair market value thereof. Defendant Doll
averred in his affidavit that he had a prospective pur-
chaser, but the name of such purchaser was not divulged,
nor does it appear certain that the sale would be consum-
mated. And in view of the fact that taxes in an amount
exceeding $1,000 are now due on the land, it is doubtful
whether a purchaser could be obtained who would pay
more than the amount of the bid. The plaintiff stated in
his affidavit that the taxes exceed the income derived from
the land.

It is contended that the court erred in that he did not
set out in his findings that the land was sold for its
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fair value. It is apparent from the order confirming the
sale, however, wherein it is stated that the court fully
and carefully examined the proceedings and was satisfied
that the sale was legal and in all respects conformed to
the law, that the court concluded the property was sold
for its fair value. Complaint is also made in that the
court confirmed the sale without having first passed on
the defendants’ motion to set the sale aside. It is evident
that the court would have set aside its order confirming
the sale had he decided to sustain the defendants’ motion
and we fail to see that the defendants were prejudiced
in the manner indicated.

We have held: “Mere inadequacy of price in a sale
under foreclosure will not justify a court in refusing a
confirmation, unless such inadequacy is so great as to
shock the conscience of the court or to amount to evi-
dence of fraud.” Lemere v. White, 122 Nebh. 676. See,
also, Metropolitan Life Ins. Co. v. Heany, 122 Neb. T47,
and Federal Land Benk v. Radke, 122 Neb. 834. An
order of the court confirming the sale of land under fore-
closure proceedings will not be disturbed where it has
not been affirmatively shown that a subsequent sale would
realize a greater price for the land. The defendants had
ample time in which to sell the land to a purchaser of
their own choosing but failed to do so. The judgment is

AFFIRMED.

LOUISE SGROI, APPELLEE, V. YELLOW CAB & BAGGAGE
COMPANY, INC., APPELLANT.

FILEp MARCH 10, 1933. No. 28429.

1. Negligence: CONTRIBUTORY NEGLIGENCE: QUESTIONS FOR JURY.
The existence of negligence and contributory negligence in an
action for personal injuries is, ordinarily, a question of fact,
and where the evidence in relation thereto is such that minds
may reasonably reach different conclusions as to their «\-:‘x15tence
such question should be submitted to the jury.

2. Appeal: INSTRUCTIONS: DAMAGES. An instruction on measure
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of recovery, under statutory comparative negligence rule, which
tells the jury: “Plaintifi’s damage must be reduced in the
proportion that her contributory negligence bears to the whole
amount of damages sustained,” is erroneous.

APPEAL from the district court for Douglas county:
CHARLES E. FOSTER, JUDGE. Affirmed.

Kennedy, Holland & DeLacy, for appellant.
Howell, Tunison & Joyner and J. R. Lones, contra.

Heard before Goss, C. J., RoSE, DEAN, GooD, EBERLY,
DAY and PAINE, JJ.

Goop, J.

This is an action to recover damages for personal in-
juries, in which plaintiff recovered a judgment. Defend-
ant has appealed.

Plaintiff was a passenger on a street car traveling
north on Sixteenth street in the city of Omaha. The
street car stopped when it reached Howard street, and
plaintiff alighted from the front end of the street car and
started to walk east to the sidewalk. While so doing, she
was injured in a collision with one of defendant’s taxi-
cabs going north and passing the street car on the east
side thereof. At the place where plaintiff alighted there
was a safety zone for the protection of persons alighting
from or waiting to enter street cars stopping at that
point.

Plaintiff charged defendant with negligence in operat-
ing the taxicab without having it under control; in dis-
regarding the rights and safety of persons upon the street
at said place; in failure to give any signal or other warn-
ing of its approach at the time and place of the collision,
and in that the taxicab was suddenly and negligently
driven at a speed in excess of 12 miles an hour and at
a speed which was greater than reasonable and proper,
having regard for the traffic and use of the street and
prevailing conditions. In its answer defendant admitted
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that there was a collision in which plaintiff received some
injuries, but charged that plaintiff walked into the side
of the taxicab, and that she was guilty of contributory
negligence. '

At the close of plaintiff’s testimony and again at the
close of all the evidence, defendant moved for a directed
verdict, which the court denied. Defendant contends that
the evidence fails to establish actionable negligence on the
part of defendant, and that, in any event, it establishes
that plaintiff was guilty of more than slight negligence
in comparison, and for those reasons its motion should
have been sustained.

Where, from the evidence before the jury, different
" minds might reasonably draw different conclusions as to
defendant’s liability, it would be error to direct a verdict
for defendant. Suiter v. Park Nat. Bank, 35 Neb. 372;
Thomson v. Shelton, 49 Neb. 644; Ogden v. Sovereign
Camp, W. O. W., 78 Neb. 806; Oleson v. Oleson, 90 Neb.
738 ; Morrissey v. Wharton, 98 Neb. 544 ; Sindelar v. Hord
Grain Co., 116 Neb. 776.

We have read all the evidence and, from a considera-
tion thereof, have reached the conclusion that the evi-
dence is such as to bring it within the announced rule.
The court properly refused to direct a verdict for de-
fendant.

Defendant complains that the court erred in submitting
to the jury the question of the speed of the taxicab. The
only direct evidence as to the rate of speed at which the
taxicab was being driven was to the. effect that it was
not more than ten miles an hour. On the other hand,
there was evidence that the driver of the taxicab applied
his brakes and locked the rear wheels of the taxicab.
There was evidence tending to show that the marks of
the locked wheels on dry, level pavement were from six
to ten feet long. This is sufficient to warrant an infer-
ence of a greater speed than that testified to by defend-
ant’s witnesses. We think it was sufficient to permit that
question to be submitted to the jury.
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Complaint is made of the giving and refusing of a
number of instructions. We have examined both those
given and those refused, and find no just ground for
criticism except in instruction No. 11, given by the court.
In this instruction the trial court attempted to give the
rule as to the measure of recovery in cases where the
comparative negligence rule would be applicable; that is,
in cases where the contributory negligence of plaintiff
was slight and the negligence of defendant gross in
comparison. - The instruction contains the following lan-
guage: “If you find that the negligence of plaintiff was
slight, and defendant’s negligence gross in comparison
therewith, the plaintiff may still recover, but in such case
plaintiff’s damages must be reduced in the proportion that
her contributory negligence bears to the “whole amount
of damages sustained.”

The statute (Comp. St. 1929, sec. 20-1151) provides
that in actions to recover damages for personal injuries,
where plaintiff and defendant have both been negligent,
plaintiff- may still recover if his contributory negligence
was slight and the negligence of defendant was gross in
comparison, and further provides that “the contributory
negligence of the plaintiff shall be considered by the jury
in the mitigation of damages in proportion to the amount
of contributory negligence attributable to the plaintiff.”

It is clear that the comparison was to be made between
the negligence of the two parties, and if plaintiff was
entitled to recover, then her recovery should be reduced
in the proportion that her negligence contributed to the
injury. If defendant’s negligence was four times as great
as plaintiff’s negligence, the proportion would be four
to one. The combined negligence of the two causes the
total damage sustained. It is plain in such case that
plaintiff’s own negligence caused one-fifth of her injury
and defendant’s negligence four-fifths, and that plaintiff
would be entitled to a judgment for only four-fifths of
the total amount of damage sustained as the result of the
combined negligence of the two.
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The instruction failed to properly inform the jury as
to the extent plaintiff could recover under the compara-
tive negligence statute. Without the proper rule to guide
them in this respect, the jury were left to speculate. The
instruction was clearly erroneous, but the erroneous part
thereof related only to the measure of recovery. No
complaint is made that the verdict is excessive, if plain-
tiff was entitled to recover. Under such circumstances,
the giving of this instruction was harmless error and not
ground for reversal.

No prejudicial error has been found. Judgment

AFFIRMED.

GEORGE LUUNSFORD V. STATE OF NEBRASKA.
FiLEp MARCH 10, 1933. No. 28643,
u

Forgery. The offense of forgery is not established by evidence that
defendant signed the name of another to a bank check with
intent to utter it, unless it affirmatively appears that such
signing was without the authority of the person whose name
was so used.

ERROR to the district court for Richardson county:
JOHN B. RAPER, JUDGE. Reversed.

John Wiltse and James E. Leyda, for plaintiff in error.

C. A. Sorensen, Attorney General, and George W. Ayres,
contra.

Heard before Goss, C. J., DEAN, Goob, EBERLY and’
Day, JJ.

Goop, J.

Plaintiff in error, hereinafter called defendant, brings
to this court for review the record of his convietion of
the crime of forgery. The principal assignment of error
relied upon for reversal is that the evidence is insufficient
to sustain the conviction.
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The information charged the forging of a check for
$3.50. Defendant was designated as payee in the check,
and the name of his father was appended thereto as
maker. Defendant admits that he signed his father’s
name to the check and uttered it, but contends that he
had his father’s authority so to do. Defendant so testi-
fied. The state called defendant’s father as a witness to
prove lack of authority on the part of defendant. The
father testified that his son had authority to sign the
check; that he knew of the check, the amount thereof,
to whom it was made payable, and that he caused pay-
ment of the check to be stopped because it was given for
intoxicating liquor. It appears from the evidence that on
several other occasions the son had signed his father’s
name to checks which had been paid either by the bank
on which drawn, or by the father.

To sustain a conviction of forgery, it is not sufficient
to show that the person charged wrote another’s name,
but it must appear affirmatively that it was done without
the authority of the person whose name was signed to
the instrument.

“In Taylor v. State, 114 Neb. 257, it was held: “Where,
upon trial for forgery, it is shown that the accused in-
dorsed the name of another on a bank check which was
cashed by the prosecuting witness, before a conviction
can be had of the crime of forgery, it devolves upon
the state to prove that the indorsement was made without
the authority of the person whose name was used.”

We conclude that the evidence is wholly insufficient to
show that the defendant signed his father’s name to the
check in question without the latter’s authority.

The judgment of conviction is therefore reversed and
the cause remanded.

REVERSED.
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FREDRICKSON MILLING COMPANY, APPELLANT, V. WILLIAM
H. FASER, APPELLEE.

FiLep MARCH 10, 1933. No. 28659.

APPEAL from the district court for Buffalo county:
BrRUNO O. HOSTETLER, JUDGE. Reversed, with directions.

Kennedy, Holland & De Lacy and Edward J. Svoboda,
for appellant.

Stiner & Boslaugh and Edmund P. Nuss, contra.

Heard before Goss, C. J., Rosg, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.

Day, J.

This is a compensation case. The only question pre-
sented in this case is as to the method by which the
wage shall be determined for the purpose of fixing the
amount of compensation. The employee claims that the
confract of employment was that he was to receive 40
cents an hour, ten hours a day, and six days a week,
whether he worked all of that time or not, which would
make his weekly wage $24 a week. On the other hand,
the employer claims that there was no such contract, and
that the weekly wage should be determined on the basis
of the average earned for the time he actually worked,
which average weekly wage during his employment was
$15.55 a week. The trial court found that the contract
of employment was for $24 a week and an award was
made based upon this weekly wage. The compensation
commissioner and the trial court found for the defendant,
and plaintiff, employer, appeals.

If the contract is found to be as alleged by the em-
ployee, the finding of the district court is correct, but
if, on the other hand, the contract of employment is as
alleged by the employer, then the award is excessive.
The plaintiff attempts to establish the contract of employ-
ment by his own testimony, his brother’s, and that of the
witness Knapp. The defendant testifies to the conversa-
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tion at the time he was hired by the foreman for the
milling company. According to him, the conversation in
substance was during the discussion about the rate of
pay, that he said he would pay him 40 cents an hour
for ten hours a day and he was to work six days a
week, and that the conclusion he drew from this state-
ment was that he was to receive $24 a week, whether
he worked all the time or not. At times the mill did not
operate on account of either a lack of orders or on ac-
count of weather conditions. The plaintiff identified
checks which were given to him from time to time in
payment for the number of hours for which they were
given. The plaintiff testifies that these checks did not
come regularly, but an examination of the exhibits shows
that the plaintiff was paid almost every week which he
worked and that each check was given for a definite and
specified number of hours. The plaintiff claims that these
checks were given on account. It would seem, however,
that the checks were given for a certain number of speci-
fied hours for which he had worked and were accepted
without complaint by him. This is stronger evidence of
the nature of the contract of employment than the testi-
mony of the plaintiff as to his recollection of the terms
of the contract. Furthermore, the testimony of the plain-
tiff is not in conflict with the theory that the plaintiff
was to be paid for the hours which he put in, since at
the time the parties hoped that conditions would be such
that they would be able to work every day.

The brother of the employee claimed to be present at
the conversation which the employee had with the fore-
man of the milling company. He testified that it was his
recollection that the compensation that his brother was
to receive was 40 cents an hour, ten hours a day, and
six days a week. After the employee had been injured
and was claiming compensation, the insurance ecarrier
sent him a check for compensation, and this brother, who
testified to the contract, wrote a letter to the insurance
carrier, for defendant, stating that the check was insuffi-
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cient and stating that the employee in this case was en-
titled to have his weekly wage figured at $14.61 a week
and that the compensation check should be for $9.74.
He sets out facts concerning employment to sustain his
claim. He states in the letter that he wrote it with
the authority of his brother. Whether he did or not, it
tends to contradict his testimony to the effect that the
contract was for $24 a week. The witness Knapp testi-
fied that the foreman for the milling company offered
Faser 40 cents an hour regularly for ten hours a day and
six days a week.

The president of the milling company wrote a letter
to the compensation commissioner, the material part of
which is as follows: “The rate per hour was 40 cents
and Mr. Faser was subject to call at any time during
the week or Sundays, and would average a ten hour a
day and six days a week, as our business is such that
our customers call for feed very irregular and must make
shipments on time.” This statement of the company’s
official is not sufficient to establish that the contract of
employment was for wages of $24. The foreman for the
milling company was not a witness.

We are constrained to find upon the question of fact
as to the contract of employment that it was to pay the
employee 40 cents an hour for the time for which he
worked in the operation of the alfalfa mill, which was
operated out in the open on trackage property and subject
to weather conditions, for the actual number of hours
that he worked, and that, upon this basis, the weekly
wage of the employee was $15.55 a week for the purpose
of figuring compensation, and not $24. Upon this finding
of fact, the award by the district court was excessive and
should be reduced accordingly. The award should be for
126 weeks of temporary total disability at the rate of
$10.37 a week, and thereafter for 80 per cent. permanent
disability for 174 weeks at the rate of $8.30 a week, and
thereafter at the rate of $5.60 a week for life. Credit
should be given plaintiff for amount paid on compensa-
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tion. The judgment of the district court is reversed and
the cause remanded, with directions to enter a decree
conformable to this opinion.

REVERSED.

" EARL K. BURTIS, APPELLEE, V. CHICAGO, BURLINGTON &
QUINCY RAILROAD COMPANY, APPELLANT.

FiLED MARCH 10, 1933. No. 28410.

1. Carriers: DELAYED SHIPMENTS: LIABILITY. A railroad com-
pany is not an insurer of the arrival of its trains on schedule
time in the transportation of live stock; but, when there is
material delay in the delivery of stock, the company must, to
exonerate itself from liability, show that the delay arose from

~ some cause other than.its own negligence.

2. : . A common carrier is not liable for
loss or deprematlon in" value of live stock due to the time
consumed in the transportation thereof, if the stock is trans-
ported within the time provided by its regular schedules.

APPEAL from the district court for Hall county: EDWIN
P. CLEMENTS. JUDGE. Affirmed as modified.

Jesse L. Root, Byron Clark, J. W. Weingarten and A. G.
Abbott, for appellant.

B. J. Cunningham and Paul B. Newell, contra.

Heard before Goss, C. J., ROSE, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.

PAINE, J.

This is an action to recover $1,039.47, alleged damages
on account of negligent delay in transportation of cattle
from Spokane, Washington, to Grand Island, Nebraska,
which delay required the steers to be held over until the
next regular sale, one week later. A judgment for $433
was entered upon the verdict which the jury returned.

The plaintiff, a resident of Kearney, had been engaged
in the live stock business for 35 years, handling some-
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thing like 50 carloads a year, and was in Spokane to
purchase feeder steers to sell on the Grand Island live
stock market. He made inquiry of the agent of the
Northern Pacific about the time required for shipment.
He told the agent that he wanted to be on the Grand
Island market on Monday, July 1, 1929, and that Mon-
day of each week was the only day the market was
held, and the agent examined the schedules and told him
that the shipment would take five days’ time, but that
five and a half days would be the outside. Thereupon,
the plaintiff went out and bought 47 steers on the market.
They were loaded and shipped at 11 o’clock, Tuesday,
June 25, 1929, the plaintiff going with the shipment.

The defendant attempts to show in its brief that there
was only one scheduled through freight train daily from
Spokane eastward to Billings over the Northern Pacific,
and but one scheduled through freight train from Billings
over the Burlington to Grand Island, and that, transport-
ing this shipment of stock only upon said scheduled
through freight train, and allowing for the required stops
for feed, water, and a rest of five hours, this shipment
would have reached Grand Island at 12:30 p. m., July 1,
1929, and not at 11 p. m., Sunday, June 30, as the plain-
tiff testifies the initial agent promised, for which promise,
if made, the carrier can in no wise be held under the
law. However, it is shown by the evidence of the plain-
tiff that, if the steers had arrived at the regularly sched-
uled time of 12:30 p. m., July 1, they could have been
'sold on the market that day, for the sale was continued
until late that afternoon. The shipment actually arrived
in Grand Island that night at 10:35 p. m., even though,
after being held in Helena for some 26 hours, it was
shipped out on an extra train at 9:10 a. m., June 27,
instead of being held until the regular through freight
leaving Helena according to schedule, at 6:15 p. m.

All of the facts of the delays in this shipment at
various points were properly submitted to the jury, to-
gether with all of the defenses therefor, and the jury,
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under proper instructions, found that there was a negli-
gent delay in the shipment.

1. It may be admitted that the petition lacks much of
charging, in definite and concise language, certain detailed
facts going to make up the negligence in the delay of
this shipment, but charges the same generally, and the
plaintiff introduced considerable evidence in reference
thereto, which evidence the defendant attempted to meet,
and this question of negligent delay was submitted to the
jury by the trial court in its instructions. The gist of
the action is the alleged negligence of the carrier in fail-
ing to forward said steers and deliver them according
to their published schedules.

The trial court, in instruction No. 7, told the jury: “A
railroad company is not an insurer of the arrival of its
trains on schedule time in the transportation of live stock;
but, when there is a material delay in the delivery of
stock, the company must, to exonerate itself from liabil-
ity, show that the delay arose from some cause other
than its own negligence.” This is clearly in line with the
case of Jeffries v. Chicago, B. & Q. R. Co., 88 Neb. 268,
in which it was held that a delay of 24 hours at a station
is an unnecessary delay, unless it is explained and excused
by something which the law recognizes as sufficient, and
it is further held in this case that a common carrier of
live stock cannot, by contract with the shipper, relieve
itself from liability for injury or loss resulting from its
own negligence. See Denman v. Chicago, B. & Q. R. Co.,
52 Neb. 140; Union P. R. Co. v. Nelson, 76 Neb. T2.

In McElwain v. Union P. R. Co., 101 Neb. 484, 1 A. L.
R. 533, this court held: “Where there is proof that an
unreasonable time was consumed in transporting the ship-
ment, the burden is on the carrier to prove that the de-
lay was not caused by its negligence, though the owner
of the live stock accompanied the shipment.” Seé Pan-
handle & S. F. R. Co. v. Bell, 189 S. W. (Tex. Civ. App.)
1097.

In Cohn v. Chicago & N. W. R. Co., 100 Neb. 7, it was
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held: ‘“To entitle the plaintiff to recover for negligent
delay in transporting an interstate shipment of live stock,
it is necessary to introduce some competent evidence tend-
ing to show the length of time ordinarilv required to
transport the shipment from the place where it was re-
- ceived to the point of delivery, and that a longer time
was actually consumed than was necessary for that pur-
pose.”

2. A common carrier is not liable for loss or depre-
ciation in value of live stock due to the time consumed
in the transportation thereof, if the stock is transported
within the time provided by its regular schedules. Payne
v. Chicago, M. & St. P. R. Co., 99 Neb. 699; Rose v. Chi-
cago & N. W. R. Co., 111 Neb. 783.

It is insisted that the pleadings do not adequately cover
the issues presented in the briefs and evidence. This
court has held: “Where the record on appeal to this
court clearly shows that the case was tried and deter:
mined in the court below upon a certain theory, it will
.ordinarily be considered and decided in this court upon
the same theory, even though such theory may be some-
what at variance with the pleadings.” Hunt v. Chicago,
B. & Q. R. Co., 95 Neb. 746.

The verdict returned by the jury is attacked by the de-
fendant carrier as not sustained by the evidence. There
appears to be no conflict in the evidence upon the feed
bill of $113 for feed during the week while the steers
were being held for the next sale, and O. I. Blain, office
manager of the live stock company, testified that the
weight of the 47 steers was 37,300 pounds, and that the
market was 75 cents less per hundred pounds on July 8
than it was on July 1 on this class of stockers, which
makes a difference of $279.75. This leaves a difference
of $40.25, which the defendant carrier insists is not sup-
ported by the evidence. The mistake appears to have
occurred from an error of the jury in computing too much
interest. It appears that in the petition the plaintiff
asked interest at 7 per cent. from the date of the filing
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of the petition, to wit, February 19, 1931, while in in-
struction No. 16 the trial court instructed the jury, in
case they found for the plaintiff, to allow him interest
at 7 per cent. from the date of the filing of his claim
with the defendant carrier, which was upon August 8,
1929. This conflict in computing the interest is an error
which can be corrected by the trial judge, and, finding
no other error therein, the judgment of the district court
is affirmed, except as to the item of interest, and the
same is remanded to the district court to enter a judg-
ment for the correct amount, including interest.
AFFIRMED AS MODIFIED.

LINCOLN NATIONAL BANK & TRUST COMPANY, APPELLANT,
V. SCHOOL DISTRICT No. 79, BoyD COUNTY, APPELLEE.

Frep MARCH 16, 1933. No. 28409.

1. Assignments. Assignee of chose in action ordinarily acquires
no greater rights than those of assignor.

2. Schools and School Districts: WARRANTS. School district war-
rants are not negotiable and purchaser takes them subject to
all defenses available to original payee or subsequent holders.

3. Banks and Banking: DeprosIT oF ScHool, FUNDS: TRUSTS.
Bank receiving deposit of funds of school district treasurer,
who is also active managing officer of the bank, holds such
funds as trustee.

4, Norice. Knowledge of active managing
officer of the bank will be imputed to the bank, where, as in
this case, said officer handled the transaction for the bank,
although he acquired the information as treasurer of the school
district.

5. : RiGHT oF SET-OFF. Where a bank purchases

warrants of a school district through its managineg officer, who,
as treasurer of school district, wrongfully registers them for
payment. instead of paying them from funds of the distriet
denosited in the bank in the name of the treasurer, the school
district is entitled to offset its claim against the bank.

ArpPEAL from the district court for Boyd county: RoOB-
ERT R. DICKSON, JUDGE. Affirmed.
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Good, Good & Kirkpatrick and W. A. Selleck, for appel-
lant.

J. A. Donohoe, W. L. Brennan and Fred S. Berry, contra.

Heard before Goss, C. J., DEAN, Goop, EBERLY and
Day, JJ.

PER CuURIAM. ,

This is an action brought by the Lincoln National Bank
& Trust Company against School District No. 79, of
Boyd county, to recover on certain registered warrants
issued by the school district and held by the trust com-
pany. The district issued these warrants in payment of
operating expenses. The warrants were genuine and
regular on their face when the trust company purchased
them from the Ponca Valley State Bank, of Monowi, Ne-
braska. R. A. Studley was the treasurer of the district
and was the active managing officer of the Monowi bank
at the time these warrants were issued, registered, and
sold. Studley, as treasurer of the school district, depos-
ited its money in his bank in a special account. The
warrants involved in this controversy were paid upon
presentation by the bank, but were not charged to the
Studley treasurer account. When a number of them ac-
cumulated in the bank, Studley, as treasurer of the dis-
trict, registered them and then, as managing officer of
the bank, sold them to the trust company. Studley, as
managing officer of the bank, wrongfully transferred the
money from his account as district treasurer to other
accounts. Studley was not faithful to his trust either as
managing officer of the bank or as treasurer of the school
district, and the present litigation results because of his
wrong-doing. This is a mild portrayal of his manipula-
tion of the accounts in the bank by Studley, but is suffi-
cient for the purposes of this opinion. The distriet al-
leged two defenses, payment and set-off. The trial court,
jury being waived, found in favor of the defendant dis-
trict. There is some uncertainty although little dispute
as to the facts. The trust company, as the assignee of
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the bank, occupies the same position as the bank would
if the assignment had not been made. School warrants
are not negotiable instruments, and the rights of the
plaintiff in this case are to be determined in the same
manner as the rights of the bank, had the transfer not
been made. School District v. Stough, 4 Neb. 357; State
v. Cook, 43 Neb. 318; Nebraska State Bank v. School
District, 122 Neb. 483. In State v. Melcher, 87 Neb. 359,
we said: “School district warrants do not possess the
qualities of negotiable paper, and the purchaser thereof
takes them subject to all equities existing against the
original holder.” In Henefin v. Live Stock Nat. Bank,
116 Neb. 3831, the rule is stated in another way, as fol-
lows: “Ordinarily, an assignee of a chose in action ac-
quires no greater right than was possessed by his assign-
or, but simply stands in the shoes of the latter.” It rep-
resents the universal rule. See annotation, 36 A. L. R.
949,

The question involved in this case is simplified by con-
sidering the situation which would exist, if the warrants
* had not been transferred, between the bank and the school
district. There is no difference in the situation of the
bank and the trust company, since the trust company
bought the warrants at face value and in the regular
course of business from the bank. There is no defense
to the warrants in the hands of the trust company except
such as could be urged against the bank. The bank ac-
quired these warrants by payment from bank funds and
did not charge them to the account of Studley as treas-
urer of the district. Could the bank recover from the
district upon these warrants? The answer is obviously
in the negative. A school district cannot become a de-
positor in a bank. Comp. St. 1929, secs. 79-405, 79-2008.
A bank receiving a deposit by treasurer of a school dis-
trict becomes trustee for the district. State v. Midland
State Bank, 52 Neb. 1. And very recently we have held:
“A bank receiving a deposit of funds of a school district,
in the hands of its treasurer, who is also president and
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managing officer of such bank, holds such funds as trustee
for the district.” Nebraska State Bank v. School District,
122 Neb. 483. The bank as the holder of these warrants,
upon cashing them, knew that the deposit of Studley as
treasurer of the district was money of the district which
the bank held in trust. Substituting the name of Studley
as treasurer in the language of the above cited case:
“While it is a well-recognized rule that knowledge of an
officer of a bank acquired while acting beyond the scope
of his authority will not be imputed to the bank, we feel
that under the circumstances in this case the knowledge
of the treasurer, Studley, who was president and man-
aging officer of the bank, should be imputed to it.
Brownell v. Ruwe, 117 Neb. 407; State v. American State
.Bank, 108 Neb. 92; Emerado Farmers Elevator Co. v.
Farmers Bank, 20 N. Dak. 270.” The entire manage-
ment and control of the bank’s transactions, so far as
the matters involved in this litigation are concerned, were
in his hands. The bank received the deposit with the
knowledge that it was funds of the district. Studley’s
act in registering the warrants as treasurer of the dis-
trict and selling them as managing officer of the bank
was to secure money for the bank. At the time the
warrants were issued and wrongfully registered and sold,
the bank had in its possession as a trust fund a sum
aggregating the total amount of these warrants. It is
immaterial that the total amount of all outstanding war-
rants was slightly in excess of the total amount of the
district’s money in the possession of the bank. Even
though the outstanding registered warrants may have
had a priority over the warrants in this controversy, the
prior warrants were not paid, and in an action by the
bank upon these warrants against the district, the bank
would have been compelled to offset the amount of its
deposit.

The other officers of the district did not know that
these warrants had been registered, but intended and sup-
posed that they had been paid by the treasurer from the
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funds of the distriet. The payment of these warrants,
whereby the bank claimed to secure possession and owner-
ship of them, was of no benefit to the district. We are
of the opinion that this case is controlled by the opinion
in Nebraska State Bank v. School District, supra. The
appellant distinguishes that case from the case at bar
for the reason that the warrants in that case were irregu-
lar on their face so that they were not entitled to regis-
tration by the treasurer. In our view of the case, that
is not a controlling distinction, because the right of the
plaintiff to recover depends entirely upon the right of
the bank to recover, and certainly, under the facts in
this case, the bank could not recover. It is also argued
that the sale of these warrants was not for the benefit
of the bank, for that Studley, the managing agent of the
bank, had embezzled the funds of the school district and
had appropriated them to his own use. Even though the
record indicates that Studley as managing officer of the

bank and as treasurer of the school district had embezzled
" and appropriated money of the bank to his own use, it
is also the fact that the bank sold these warrants and
received the money therefor. Studley, it is true, ne-
gotiated the sale, but he did so as managing officer of the
bank, and the funds derived from the sale went to the
bank account and became funds of the bank. The fact
that Studley embezzled funds of the bank did not change
the right of the bank to recover against the school dis-
trict.

The judgment of the district court is

‘ AFFIRMED.

W. R. CARTER, GUARDIAN, APPELLANT, V. A. L. CARRELL:
ALEX MUIRHEAD, APPELLEE.

FILED MARCH 16, 1933. No. 28424.

1. Pleading: DEMURRER. A general demurrer to a petition admits
the truth of all facts well pleaded therein.
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2. Courts: CouNTY COURT: JURISDICTION. “The county court
possesses exclusive original jurisdiction in probate matters,
and questions relating to the settlement of estates must be
adjudicated there in the first instance.” Boales v. Ferguson,
55 Neb. 565. .

3. Pleading. Facts well pleaded in the answer held to sustain the
overruling of a demurrer thereto.

APPEAL from the district court for Box Butte county:
EARL L. MEYER, JUDGE. Affirmed.

R. O. Canaday and F. E. Williams, for appellant.
Mitchell & Gcmtz, contra.

Heard before Goss, C. J., RoSE, DEAN, GooDp, EBERLY,
DAY and PAINE, JJ.

Goss, C. J.

Plaintiffs sued A. L. Carrell and Alex Muirhead as
individuals. The petition set up an unpaid note for
$1,000, dated December 14, 1927, due September 1, 1928,
made by A. L. Carrell in favor of “Alex Muirhead, Ad-
minst. of Hoppock Estate or order,” and alleged that for
value before due the said Muirhead indorsed the note
on the back thereof to the plaintiffs, as follows: “Pay
to Charles D. Hoppock, Eugene Hoppock, Roy Hoppock,
William Hoppock, Robert Hoppock, Marjorie Hoppock,
Minors, and W. R. Carter, their Guardian. (Signed)
Alex Muirhead, Administrator.” The petition duly prayed
for judgment against each defendant.

Defendant Carrell defaulted. Judgment was rendered
against him and he did not appeal. Alex Muirhead
answered, admitting the execution and indorsement of the
note to plaintiffs, but denying that for value received he
indorsed the note. He further pleaded that on May 19,
1924, he was appointed as administrator of the estate
of Mattie Hoppock and that he qualified and continued
to act as such until July 28, 1928. He set forth the facts,
showing that the noté in suit was executed by A. L. Car-
rell for the benefit of the estate and as evidence of a debt
due said estate for rental of lands belonging to the estate;
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that on June 4, 1928, he filed his final report, and on June
28, 1928, the county court entered a decree of distribu-
tion, allowing the account and finding that said note was
all the personal property in the possession of said ad-
ministrator, that it belonged to said minors, who were
the sole heirs of Mattie Hoppock, and assigning said note
to said minors, share and share alike; that pursuant to
said decree, in his capacity as administrator, he indorsed
the note to the minors and to their guardian, W. R.
Carter, and that the guardian accepted and received the
note from defendant as administrator; that the receipt
therefor in writing, signed by said guardian, in the name
of said minors by himself as such guardian, is attached
to the answer and made a part thereof; that the guardian
and said minors well knew this defendant did not own
the note, had no personal interest therein, and indorsed
it solely in his capacity as such administrator; that by
reason of the facts alleged the plaintiffs are estopped;
that the defendant accounted for all property that came
into his hands as administrator, that he was duly dis-
charged as such and that he and his bondsmen were re-
leased by the county court from all liability on his bond.

To this answer the plaintiffs demurred on the ground
that it did not state facts sufficient to constitute a de-
fense. The demurrer was overruled. Plaintiffs elected
to stand on the demurrer and the action was dismissed.
Plaintiffs appealed. The only question is whether the
indorsement of the note bound the defendant Alex Muir-
head personally.

A general demurrer to a petition admits the truth of
all facts well pleaded therein.

Under the Constitution, the county court has original
jurisdiction in all matters of probate and settlement of
estates of deceased persons. Const. art. V, sec. 16. “The
county court has exclusive original jurisdiction in matters
of probate and in the settlement and distribution of the
estates of deceased persons.” State v. O’Connor, 102 Neb.
187. See Boales v. Ferguson, 55 Neb. 565. In the latter
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case it was held: “The county court possesses exclusive
original jurisdiction in probate matters, and questions
relating to the settlement of estates must be adjudicated
there in the first instance.”

The petition declared on a note made in form in favor
of defendant as administrator and indorsed by him in
form as administrator. The answer pleaded that the de-
fendant, as administrator, took the note in the course of
his administratorship as evidence of a debt due the estate;
the county court found that the note belonged to the
minors and decreed that it be assigned to them; by reason
of said decree defendant indorsed and delivered the note
to the minors and to their guardian and they accepted
it and receipted in writing in full of the distributive
shares due the minors in said estate, both the guardian
and the minors knowing that defendant did not own the
note, had no interest in it, and indorsed the note to them
only in his capacity as administrator. These are facts,
not conclusions, and the demurrer admitted them. If
plaintiffs were dissatisfied with the decree it was their
duty to attack it directly. Having admitted the facts well
pleaded by defendant, they are bound by them. We are
of the opinion that the facts admitted show that defendant
indorsed the note in his official capacity, as administrator,
rather than personally, and that no personal liability was
created thereby. This conclusion is compelled by the
legally admitted facts. It answers in the negative the
plea that the title following defendant’s name in the in-
dorsement was merely a description of his person. And
it renders unnecessary any consideration and analysis of
the cases involving decision of the very interesting ques-
tion, when the meaning of the words has not been agreed
upon, whether the words connected with an indorser’s
name are merely descriptio person.

For the reasons stated, the judgment of the district
court is

AFFIRMED.
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INTERSTATE AIRLINES, INC., APPELLANT, V. THOMAS F.
ARNOLD, APPELLEE.

FiLED MARCH 16, 1933. No. 28426.

Appeal. The jury, as triers of fact, are the sole judges of the
credibility of the witnesses and the effect to be given their
testimony, and it is error for the trial court, at the close
of all of the evidence, to withdraw the case from the jury
and dismiss the action where disputed questions of fact are
involved from which different minds might well, draw differ-
ent conclusions.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Reversed.

Byron W. Hunter and Gaines, McGilton, McLaughlin &
Gaines, for appellant.

Crofoot, Fraser, Connolly & Stryker, conira.

Heard before Goss, C. J., RosSE, DEAN, GooD, EBERLY,
DAY and PAINE, JJ.

DEAN, J.

This is an appeal from the district court for Douglas
county wherein the Interstate Airlines, Inc., plaintiff here-
in, seeks to recover $1,700 for damages to a Pitcairn
aeroplane owned by it and alleged to have been caused
by a Stinson aeroplane jointly owned by Thomas F. Ar-
nold and Norman P. Cahow, the defendants. It is alleged
that, on the night of January 29, 1931, the plaintiff’s
aeroplane was parked on the north side of the Rapid Air-
lines’ hangar in Omaha, and the Stinson aeroplane was
parked on the south side thereof, and that defendant
Cahow attempted to start the motor of the Stinson aero-
plane but did not have it under control, and the aeroplane
crossed the hangar apron and crashed into the plaintiff’s
aeroplane, thereby damaging it. It is also alleged that
Cahow thereby violated certain department of commerce
regulations in that no starting blocks had been placed
under the wheels of the aeroplane, and that it was not
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in charge of a licensed mechanic or pilot, and that the
aeroplane was not equipped for night flying.

Defendant Cahow filed no pleadings, nor did he make
any appearance at the trial. At the close of all of the
evidence, the court sustained Arnold’s motion and dis-
missed the plaintiff’s action against him. The plaintiff
has appealed.

The plaintiff contends that the evidence is sufficient
to prove the existence of a partnership between the de-
fendants at the time of the accident, and that they are
therefore jointly liable, and that the court erred in with-
drawing the case from the jury and dismissing the action
as against Arnold.

Defendant Arnold denied that he was the owner or in .
any way responsible for the operation of the Stinson
aeroplane at the time of the accident and he denied that
Cahow was his agent or partner. He alleged that a con-
ditional sales contract was entered into between them and
Lawrence Enzminger, on or about December 11, 1930,
whereby the defendants agreed to purchase the Stinson
aeroplane from Enzminger, and it is alleged also that the
agreement provided that the purchasers should have the
right to the use of the aeroplane, but that it was in all
instances to be operated by a pilot approved by Enzming-
er, and that it was agreed and understood therein that
the purchasers intended to form a corporation, and to
assign their interest in the conditional sales contract to
such corporation. And it is alleged that, on or about
January 19, 1931, or about ten days before the accident,
the contract between Enzminger and the defendants was
assigned to the X U Airways, Inc. Arnold denied that
he and Cahow had a conversation in respect of purchasing
an aeroplane as partners, but he testified that a corpora-
tion was to be formed for the handling of the aeroplane,
in which he and his wife were to have 50 per cent. of
the stock, their son 15 per cent. and Cahow and his wife
35 per cent. of the stock. On March 18, 1931, Arnold,
in a written communication signed by him as president
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of the X U Airways, Inc., notified the Rapid Airlines,
Inc., that the Stinson aeroplane was not to be removed
from the hangar by Cahow with any pilot and under any
circumstances without the consent of Arnold or his son.

As stated above, Cahow did not appear at the trial, but
his deposition discloses that he holds a student’s permit
to obtain instruction in piloting an aeroplane; that he and
Arnold had been acquainted for three years; and that he.
had assisted Arnold in the sale of cattle owned by the
latter. Cahow testified that he desired to purchase an
aeroplane for himself, but that, upon the suggestion of
Arnold, a larger aeroplane was purchased by both of them
in partnership, to be used in transporting farmers to and
from sales of cattle and to be used in conveying passen-
gers for hire. Cahow also testified that Arnold paid a
certain sum on the purchase price and that it was under-
stood that Cahow would pay an agreed sum at a later
date, the money to be derived from passenger flights and
from commissions obtained in the sale of cattle.

It appears that both Cahow and Arnold used the aero-
plane when a licensed pilot was along, and that a regular
account was maintained at the hangar for gas and other
‘incidental expenses and that such account was carried in
the name of both defendants. Cahow testified that ar-
rangements for the storage of the aeroplane were made,
and that it was understood at the hangar that he was
to be manager of the aeroplane in Arnold’s absence, and
that, at the time of the accident, the government license
plate was in the name of both defendants and that no
one else had any ownership or interest in the aeroplane.

The pilot who was engaged to fly the Stinson aeroplane
testified that arrangements for his services were made
by both of the defendants, and that he was instructed
by Arnold that Cahow was to be in charge of the aero-
plane and that it was to be removed from the hangar
only under Cahow’s orders. It further appears that, on
the night of the accident, two fare-paying passengers had
engaged the aeroplane to be transported to Denver, but
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the pilot testified that he refused to fly the aeroplane at
Cahow’s request for the reason that it was not equipped
for night flying, and therefore the services of another
pilot had been procured for the flight.

Deféndant Arnold denied having signed any instrument
with Cahow as a partner, and he testified that all of the
necessary papers transferring the aeroplane to the X U
Airways, Inc., were executed January 19, 1931, before
the accident occurred. But he identified his signature on
the bottom of a photostatic copy of the transfer of the
aeroplane from the defendants to the X U Airways, Inc.
This instrument is designated exhibit No. 11, and was
excluded from the record under the court’s ruling. It is
certified therein that the defendants as owners of the
aeroplane described “have this date, for value received,
sold said aircraft” to the X U Airways, Inc., of Omaha,
Nebraska. The instrument is signed by both of the de-
fendants, by “Thomas F. Arnold, Partner,” and bears the
date of February 19, 1981. We think the court erred in
excluding the abdve exhibit, and that the plaintiff was
entitled to have the jury pass on the question as to
whether the facts herein are sufficient to warrant a find-
ing that the defendants were partners at the time of
the accident and therefore jointly liable for the damage
to plaintiff’s aeroplane.

The jury, as triers of fact, are the sole judges of the
credibility of the witnesses and the effect to be given
their testimony, and it was error for the trial court, at
the close of all of the evidence, to withdraw the case
from the jury and dismiss the action where, as in the
present case, disputed questions of fact are involved from
which different minds might well draw different coneclu-
sions. Thomson wv. Shelton, 49 Neb. 644; Kimble o.
Roeder, 115 Neb. 589. It has been well said: “A trial
court is not justified in withdrawing a case from a jury
and directing a verdict, if there is competent evidence
from which the alleged facts may be reasonably inferred.”
Oleson v. Oleson, 90 Neb. 738.
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Other assignments of alleged error are pointed out, but,
in view of our conclusion, we do not find it necessary to
discuss them.

The judgment is reversed and the cause remanded for
further proceedings not inconsistent with the views ex-
pressed herein.

REVERSED.

FRANK L. PAUP, APPELLEE, V. AMERICAN TELEPHONE &
TELEGRAPH COMPANY, APPELLANT.

FiLep MarcH 16, 1933. No. 28365.

1. Torts. A tort-feasor is answerable for all the consequences
that, in the natural course of events, flow from his unlawful
or negligent acts, although those results are brought about by
the intervening agency of others, provided the intervening
agents were set in motion by the primary wrong-doer, or were
the natural consequences of his original wrongful act.

2. Appeal. As to assignments of error relating to insufficiency
of pleading, and challenged instructions of the trial court,
the controlling principle, in view of the record presented, is:
“The court in every stage of an action, must disregard any
error or defect in the pleadings or proceedings which does not
affect the substantial rights of the adverse party; and no
judgment shall be reversed or affected by reason of such error
or defect.” Comp. St. 1929, sec. 20-853.

3. Evidence examined, and held sufficient to support the verdict
and judgment.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Affirmed.

Brome, Thomas & McGuire and G. H. Seig, for appel-
lant.

Fred N. Hellner and Richard Mackey, contra.

Heard before Goss, C. J., RosE, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.
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EBERLY, J.

This is an action at law to recover damages, growing
out of an accident, to an automobile owned by plaintiff.
A trial to a jury resulted in a verdict and judgment
against the defendant, American Telephone & Telegraph
Company, and for plaintiff, in the sum of $600, and a
verdict in favor of defendant Short. From the order
overruling its motion for a new trial, the telephone com-
pany appeals.

It appears that plaintiff, an automobile dealer, was
driving a new Nash automobile, just delivered to him by
the distributors at Omaha, eastward from that city to
his place of business at Denison, Iowa. En route he
arrived at the Douglas street bridge between Omaha, Ne-
braska, and Council Bluffs, Jowa, about 8 o’clock a. m.
on January 9, 1931. It was a foggy, misty morning. His
automobile lights were burning, and he was traveling
about fifteen miles an hour. Shortly before plaintiff ar-
rived at the bridge, a Ford car, belonging to the defend-
ant telephone company, with three employees therein,
parked upon the north side of the bridge, headed west.
Two of these employees then crossed to the south side of the
bridge with certain tools and materials for the purpose
of making repairs on the property of the telephone com-
pany, and while they were thus engaged a Dodge car,
not involved in the accident, ran into the rear of the
telephone car in such a manner as to become engaged
théreto. Thereupon the foreman of the telephone com-
pany crew ordered Mr. Montgomery, a fellow employee,
to go to the east tollhouse at the east entrance to the
bridge and instruct the toll attendant to stop westbound
traffic. What this employee did thereafter is a matter
of disputed evidence. Testimony of plaintiff, if believed,
establishes that, in carrying out this order, after deliver-
ing his message to the east tollhouse attendant, and on
his return to the telephone company car, the employee,
Montgomery, ran toward plaintiff’s automobile, as it was
being driven eastward over the bridge, and flagged it
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to a complete stop. At this time the truck of defendant
Short was traveling about 75 feet in the rear of plain-
tiff’s ear. The truck driver observed the plaintiff’s car
stopping, and that there was ample room to pass to the
left of plaintiff’s car. The intervening cars prevented the
truck driver from seeing Montgomery or observing his
stop signals. He turned to the left, slowed down, and
started to go around the car of plaintiff. When he ar-
rived on a line even with the back footboard of that car,
a man, subsequently identified as Montgomery, dashed
from in front of the Paup automobile to a position di-
rectly in front of this approaching truck, signaling for
it to stop. The intervening distance between the ap-
proaching truck and the running man, when the latter
was first discovered, was such that the truck could not
be stopped in time to save Montgomery from serious
injury. As the driver of the truck testified: “It was up
to me either to hit the man or hit the car.” In the
emergency presented, to save the man, he turned his truck
quickly to the right and collided with plaintiff’s Nash
car, and thereby the damages in suit were caused.

The defendant telephone company insists that the evi-
dence is insufficient to sustain the verdict, and in argu-
ment at the bar emphasized the opposing testimony of its
own witnesses. But it is plain that the trial jury ac-
cepted the version of the accident as given by plaintiff’s
witnesses. On this basis their determination is binding
upon this tribunal. In the light of the verdict, we accept
the view that the jury were justified in determining that
defendant Short, driving his truck at a lawful rate of
speed, undertook in a proper manner to pass plaintiff’s
car ahead. When he turned to the left and was coming
up abreast of it, Montgomery dashed into view and neg-
ligently assumed a dangerous position, and to save this
man it was necessary for the truck driver to turn his
truck promptly to the right. In doing this he crashed
into the plaintiff’s car. He was suddenly called to act
in an emergency. He was not negligent, and if it be
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conceded that he acted unwisely, it was error in extremis.
It follows that the negligence of the telephone company’s
servant furnishes the sole and proximate cause. Wyatt
v. Chesapeake & P. T. Co., 158 Va. 470, 82 A. L. R. 386 ;
Lammers v. Carstensen, 109 Neb. 475.

In the early case of Scott v. Shepherd, 2 W. Bl (Eng.)
893, it appears that a “lighted squib, so thrown by the
defendant, fell upon the standing of one Yates, who sold
gingerbread, etc. That one Willis instantly, and to pre-
vent injury to himself and the said wares of the said
Yates, took up the said lighted squib from off the said
standing, and then threw it across the said market-house,
when it fell upon another standing there of one Ryal,
who sold the same sort of wares, who instantly, and to
save his own goods from being injured, took up the said
lighted squib from off the said standing, and then threw
it to another part of the said market-house, and, in so
throwing it, struck the plaintiff then -in the said market-
house in the face therewith, and the combustible matter
then bursting, put out one of the plaintiff’s eyes.” Shep-
herd was held liable for the injury thus inflicted. The
reason is: Here was but a single wrong, the original
act of throwing the dangerous missile; and though the
plaintiff would not have been harmed by it but for the
subsequent acts of others in throwing it in his direction,
yet, as these were instinctive and innocent, it is the same
as if a cracker had been flung in his direction which had
bounded and rebounded, again and again, before it struck
the plaintiff’s eye, and the injury was therefore a natural
and proximate result of the original act.

Since this so-called squib case, the principle is well
established that: ‘“A tort-feasor is answerable for all
the consequences that, in the natural course of events,
flow from his unlawful acts, although those results are
brought about by the intervening agency of others, pro-
vided the intervening agents were set in motion by the
primary wrong-doer, or were the natural consequences
of his original act.” 1 Cooley, Torts (4th ed.) 114.
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The following cases illustrate the application of the
language just quoted: Pierce v. Conners, 20 Colo. 178;
Phillips v. Dewald, 79 Ga. 732; Western & A. R. Co. v.
Bailey, 105 Ga. 100; Alabama G. S. R. Co. v. Chapman,
80 Ala. 615; Marchand v. Gulf C. & S. F. E. Co., 20 Tex.
Civ. App. 1; Hammill v. Pennsylvania R. Co., 56 N. J.
Law, 370; Jackson v. Galveston, H. & S. A. R. Co., 90
Tex. 372; Village of Carterville v. Cook, 129 1ll. 152.

In Hilligas v. Kuns, 86 Neb. 68, this court expressly
approved and substantially adopted the statement of the
principle above quoted, which is controlling in the instant
case. It follows that the evidence before us is ample to
sustain a recovery.

As to the challenge to the sufficiency of the petition,
the first paragraph or division thereof, after alleging the
time and place of the accident, continues: “That while
proceeding in a careful and prudent manner eastward
the agent, servant and employee of the defendant, Amer-
ican Telephone & Telegraph Company, one Montgomery,
suddenly without any warning, reason or cause jumped
in front of the automobile of your plaintiff and ordered
your plaintiff to stop, which was immediately done, in-
stantaneously and concurrently, and as a result of said
negligent acts the truck driven by Samuel L. Short and
owned by the defendant William B. Short ran into the
rear of your plaintiff’s car, which at that moment was
standing, which concurrent negligence of the defendants
and each of them was the proximate cause of plaintiff’s
damage, as hereinafter set out.”” The language thus
quoted embraces and covers the ultimate facts of the
transaction, as already recited in this opinion. These con-
stitute the facts from which the inference of actionable
negligence in this case arises. The second paragraph or
division of this petition which furnishes the sole basis of
defendant’s challenge to the sufficiency of this pleading
may be considered as merely stating the conclusions of
the pleader, and whatever force and effect be accorded
them, they cannot function to circumscribe or limit the
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legal effect of the ultimate facts pleaded in the first par-
agraph.

At best, petitions must be construed as entireties, giv-
ing full force and effect to all language therein contained.
We are committed to the rule: “A petition, taken as a
whole, which states facts showing the plaintiff is entitled
to some relief, is not fatally defective merely because it
may require some disentanglement, when it is impugned
for the first time by a demurrer ore tenus.” Donovan v.
Chitwood, 116 Neb. 683.

The defendant telephone company complains of instruc-
tion No. 1 given by the trial court on its own motion.
In this connection it is to be remembered that the real
issue of fact upon which this case must be determined
is to be found in the positive evidence of plaintiff’s wit-
nesses that Montgomery, the telephone company’s em-
ployee, ran toward plaintiff’s automobile as it was being
driven eastward over the bridge and flagged it to a com-
plete stop; then, as the following truck turned out to the
left and started around the Paup car, Montgomery dashed
in front of the oncoming truck and, from a position of
danger, likewise signaled it to stop, thus, due to his own
position of danger, causing it to swerve sharply to the
right and collide with plaintiff’s automobile. Opposed to
this is the equally positive testimony of Montgomery, and
other witnesses for the defendant telephone company,
categorically denying the evidence of plaintiff’s witnesses
as to the telephone company’s employees in any manner
participating in the accident. The testimony on behalf
of the telephone company, it is true, does not negative
the occurrence of the accident by a collision between
plaintiff’s automobile and Short’s truck, substantially as
alleged, but is directed to establishing as a fact that
Montgomery did not flag either the truck or the damaged
automobile, was not present when the accident occurred,
knew nothing about it, and in no manner participated
therein or contributed thereto.

We have already quoted certain allegations of the “first
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paragraph of plaintiff’s petition.” This defendant’s
answer expressly admits the allegations contained in the
first four lines of paragraph 1 of plaintiff’s petition, and
also sections 1, 2, and 3 of paragraph 3 thereof. It de-
nies generally all allegations not expressly admitted there-
in. But the original petition of plaintiff is not before
us, and neither does the transcript show its paging and
paragraphing with reference to the lines composing the
same. In this situation, by the instruction of which de-
fendant complains, the district court instructed the jury
that “The defendant telegraph company for answer ad-
mits the allegations in the plaintiff’s petition, but denies
that its servants or any of them was guilty of any act
of negligence causing or contributing to the bumping of
plaintiff’s car and the damage to the same.” Obviously
it does not affirmatively appear that defendant was prej-
udiced by the instruction given. Comp. St. 1929, sec.
20-853.

The evidence in the record as to extent of damage is
ample to support the verdict.

The record here presented failing to affirmatively dis-
close that a substantial or prejudicial error was com-
mitted by the trial court, its judgment is

AFFIRMED.

IN RE ESTATE OF GEORGE C. CACHELIN.
GRANT LOTHROP, APPELLANT, V. MADELINE DE WITT,
APPELLEE,

FiLep MARCH 16, 1933. No. 28413.

1. Executors and Administrators: APPOINTMENT. Even though the
applicant for appointment as executor be of legal age, sound
mind and memory, and untainted by conviction for a crime
which renders the convicted person infamous, yet if, in addi-
tion thereto, from evidence relating to the character and
relation of the interested parties, the nature and extent of
the testator’s estate, and the circumstances surrounding the
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same, the court, in the exercise of a sound judicial discretion,
determines that such applicant is “incapable or unsuitable to
discharge the trust,” the application will be denied.

2. EKvidence examined, and held to sustain the judgment of the
district court.

APPEAL from the district court for Douglas county:
WILLIAM A. REDICK, JUDGE. Affirmed.

Grant Lothrop and Norman Lothrop, for appellant.
Patrick & Swmith, contra.

Heard before Goss, C. J., Rosg, DEAN, GooD, EBERLY,
DAy and PAINE, JJ.

EBERLY, J.

Grant Lothrop, a resident of Stanton county, Nebraska,
on December 26, 1930, filed a petition in the county court
for Douglas county, Nebraska, setting forth the death
of George C. Cachelin, “late of Omaha, in the county of
Douglas, state of Nebraska,” on November 20, 1930,
“leaving a last will and testament * * * now on file in
this court;” also setting forth that Madeline De Witt, of
Omaha, Nebraska, a daughter, and three grand-children
of deceased were the only heirs at law of deceased and
the sole persons interested in said estate. This petition
prayed for the admission of the will to probate, and the
appointment of Grant Lothrop as executor. The validity
of the will was not challenged, but Madeline De Witt
filed objections to the appointment of Grant Lothrop as
executor. On hearing, the county court admitted the will
to probate, but sustained the objections of Madeline De
Witt and appointed her as administratrix with will an-
nexed of her father’s estate. From this order Grant
Lothrop appealed to the district court for Douglas county
where, after trial de novo, a judgment was entered deny-
ing his appointment. From this order Grant Lothrop
prosecutes this appeal.

It may be said that appellant, as an attorney at law,
drafted the Cachelin will which appears in the instant
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case. It was executed by Cachelin in the presence of Mr.
Lothrop and the latter’s wife, who attested the same as
the sole witnesses thereto. So far as the record discloses,
Lothrop has no interest in the estate of the deceased,
nor is he a beneficiary under the terms of the will, save
and except as such interest or benefits may be created
by the following words of this testamentary instrument:
“Lastly, I constitute and appoint Grant Lothrop of Blair,
Nebraska, to be -executor of this my last will and testa-
ment,” etc. It appears that Grant Lothrop has removed
to Stanton county where he now resides. None of the
property of said estate is situated in Stanton county, but
at the time of the death of said deceased such property
was wholly confined to Douglas and Washington counties.
In addition to these facts, the appellee challenged Loth-
rop’s appointment on the ground that he, “without cause,
is antagonistic and hostile” to her, and that the provisions
of the will relating to his appointment as executor were
secured by the exercise of undue influence by appellant
over the testator at the time of the making of the will.
Appellant, in pleading and in evidence, denied the al-
legations of the appellee. He insists that the provisions
of section 30-302, Comp. St. 1929, are controlling. These
are in the following language: “When a will shall have
been duly proved and allowed, the county court shall
issue letters testamentary thereon to the person named
executor therein, if he is legally competent, and he shall
accept the trust and give bond as required by law.” In
the interpretation of this statute, appellant adopts the
language of the supreme court of Illinois, as applied to
the words “legally competent,” to the following effect:
“Tt is the duty of a court of probate to grant letters
testamentary to the executor named in the will if he or
she is ‘legally competent’ and accepts the trust. These
words mean that the person named as executor must be
of legal age, sound mind and memory, and untainted by
conviction for a crime which renders the convicted per-
son infamous.” Clark v. Patterson, 114 1ll. App. 312.
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Appellant further insists that he responds to the terms
of the definition thus quoted, is named in the will as
executor, and the court therefore may not refuse to ap-
point him.

We are unable to agree with appellant’s contention.
The words ‘“legally competent” as employed in our de-
cedent act are not in terms defined by the lawmakers.
They must be construed in the light of context, and must
be held to cover, include, and embrace all qualifications
which other provisions of the statutes require executors
to possess in performance of their statutory duties. Thus,
section 30-309, Comp. St. 1929, provides: “If an ex-
ecutor shall reside out of this state, or shall neglect,
after due notice given by the judge of probate, to render
his account and settle the estate according to law, or to
perform any decree of the court, or shall abscond, or
become insane, or otherwise incapable or unsuitable to
discharge the trust, the county court may remove such
executor.” Obviously, the fact that an executor may be
“otherwise incapable or unsuitable to discharge the trust,”
when so determined by the probate court in the exercise
of a sound judicial discretion, renders his prompt re-
moval mandatory. The law does not contemplate vain
procedure. It is not reasonable to suppose that it re-
quires that one set of qualifications render mandatory
the appointment of an applicant as executor, and as soon
as the appointment is made the lack of additional qual-
ifications then required will render mandatory an im-
mediate removal. Obviously the words “legally compe-
tent” include all qualifications necessary not only to se-
cure the job but to hold it. Therefore, even though it
affirmatively appears, at the time of the original appli-
cation to the probate court for the appointment as execu-
tor of one named in a will admitted to probate, that
such petitioner was then “of legal age, sound mind and
memory, and untainted by conviction for a crime which
renders the convicted person infamous,” yet if, in addi-
tion thereto, from the evidence relating to the character
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and relations of the interested parties, the nature and
extent of the testator’s estate, and the circumstances sur-
rounding the same, the court, in the exercise of a sound
judicial discretion, determines that such applicant for
appointment is “incapable or unsuitable to discharge the
trust,” such appointment should not be made. The de-
nial of the petition for the same in this case is there-
fore fully justified. The present case is not here for
trial de movo. The judgment of the district court is
before us surrounded with the presumption of correctness.
It would serve no good purpose to set out the testimony
contained in the bill of exceptions. Viewed as a law
case, error does not appear.

It follows that the judgment of the district court is
correct, and it is

AFFIRMED.

WILLIAM DUNN, APPELLEE, V. CHRIS SNELL, APPELLANT.
FiLep MarcH 16, 1933. No. 28474.

1. Brokers: CONTRACT: STATUTE oF FRAUDS. Real estate broker’s
contract of employment to make an exchange of land is not
governed by statute requiring broker’s contract for sale of land
to be in writing. Comp. St. 1929, sec. 36-108.

—: COMPENSATION. A principal cannot defeat a broker’s

right to compensation for procuring customer for an exchange

of real estate by revoking his authority pending negotiations
with the customer.

AGENCY: REVOCATION. Though an agency to sell

real estate may be revoked at any time before the sale, such

revocation must be in good faith, and will not obtain to appro-
priate the broker’s services without compensation.

co

APPEAL from the district court for Sarpy county:
JAMES T. BEGLEY, JUDGE. A ffirmed.

Joseph E. Strawn and Hugh A. Myers, for appellant.

Lawrence F. Welch and John A. McKenzie, contra.
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Heard before Goss, C. J., ROSE, DEAN, Goop, EBERLY
and Day, JJ.

Day, J.

This is an action brought by a real estate broker to
recover compensation for services. He obtained a judg-
ment in the trial court, from which the defendant appeals.

The contract employing the plaintiff was oral, and since
the employment was to assist in making an exchange
of properties, recovery is not barred by section 36-108,
Comp. St. 1929; Sallack v. Freeman, 106 Neb. 299; Gill
v. Eagleton, 108 Neb. 179; Nelson v. Nelson, 95 Neb. 523.

The plaintiff produced a customer, negotiated a trade,
and the defendant signed a contract of exchange, contain-
ing a time limitation for acceptance. The plaintiff’s cus-
tomer did not accept the proposition. In the meantime,
the defendant had an interview with the customer. The
defendant displayed unusual diligence in getting back his
exchange contract, making several trips to plaintiff’s
office. A short time thereafter he made the exchange,
without the help of the broker, with the customer pro-
duced by him, upon. the identical terms of the former
contract. The final papers were prepared by another real
estate broker in the same town. The defendant relies
upon his attempted revocation of the broker’s contract to
defeat plaintiff’s recovery, which he alleges he accom-
plished when he secured the copy of his proposition which
had been submitted to the customer. There was no time
limitation on the broker’s contract.

A principal cannot defeat a broker’s right to compen-
sation for procuring a customer for an exchange of real
estate by revoking his authority pending negotiations with
the customer. Handley v. Shaffer, 177 Ala. 636; Weisels-
Gerhart Real Estate Co. v. Epstein, 157 Mo. App. 101;
Maddox v. Harding, 91 Neb. 292; Peach River Lumber
Co. v. Montgomery, 51 Tex. Civ. App. 487; Petersen v.
Swanson, 51 Idaho, 49; 9 C. J. 619.

Though an agency to sell real estate may be revoked
at any time before the sale, such revocation must be in
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good faith, and will not obtain to appropriate the broker’s
services without compensation. Branch v. Moore, 84 Ark.
462, 120 Am. St. Rep. 78; St. Regis Paper Co. v. Hubbs
& Hastings Paper Co., 235 N. Y. 30; Johnson v. Columbia
Mortgage & Trust Co., 201 S. W. (Mo. App.) 365.

In this case the evidence supports the finding of the
trial court that the broker’s contract was not revoked
in good faith but was canceled so that defendant could
appropriate the broker’s services without compensation.
The broker performed valuable services for defendant
which were satisfactory because he accepted the fruits
of his work. The judgment of the district court is

. AFFIRMED.

STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL,
APPELLEE, V. CITIZENS STATE BANK, APPELLEE:
EDWARD J. BREDENBERG ET AL., INTERVENERS,
APPELLANTS,

FiLep MARCH 16, 1933. No. 28412,

1. Banks and Banking: INSOLVENCY: PREFERENCES. There can
be no preferential claim upon the assets of an insolvent bank
on account of money paid to an officer in the bank, if said pay-
ment did not actually increase and augment the funds of the
said bank.

TRUST FuNDS. Money paid to a bank for the
sole purpose of paying a specific debt, and converted to its
own use by the bank, held trust funds, payable in full from
bank assets in hands of receiver.

APPEAL from the district court for Saunders county:
HARRY D. LANDIS, JUDGE. Affirmed as modified.

Schiefelbein & Donato and H. A. Bryant, for appellants.

F. C. Radke, Barlow Nye, G. E. Price, C. M. Skiles and
J. F. Berggren, contra.
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Heard before Goss, C. J., RoOSE, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.

PAINE, J.

Three petitions in intervention to establish preferred
claims against the assets of the insolvent Citizens State
Bank of Wahoo, Nebraska, were consolidated and tried
as one case. The trial court gave the interveners a pre-
ferred claim upon a $3,500 mortgage and $175 interest
collected thereon, and gave claimants a general claim
against the bank for $9,5600. Two errors, set out in the
brief of the appellants, are that the judgment is contrary
to the evidence, and contrary to the law.

There is no dispute about the facts in the case, for the
parties entered into a long stipulation in reference there-
to. Briefly stated, Pete Pearson made, executed and de-
livered to the Citizens State Bank of Wahoo, upon Feb-
ruary 29, 1924, three notes, two for $5,000 each and one
for $3,000, which notes were secured by three first mort-
gages upon land which he owned in Saunders county,
Nebraska. This being leap year, the notes were made
payable March 1, 1929. The bank thereupon sold and
delivered to Mary Hull and to Edward J. Bredenberg
each a $5,000 note, and sold the remaining $3,000 note
to George W. Beadle, and the said purchasers having paid
full value therefor, the bank executed and delivered to
them assignments of the mortgages securing their re-
spective notes.

Upon November 5, 1928, the said Pete Pearson paid
$2,000 upon the $3,000 note sold to George W. Beadle,
making the payment to the bank, which upon November
6, 1928, issued its certificate of deposit for said $2,000,
being certificate No. 14617, and the cashier of said bank
thereupon placed said certificate of deposit in the safe
deposit box of said George W. Beadle, intervener, who
had no knowledge of said payment of $2,000, or the is-
suance of said certificate of deposit, until April 17, 1930,
when said bank was closed by the department of trade
and commerce.
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Upon February 28, 1929, the said Pete Pearson paid
to said bank the balance of $1,000 upon the note owned
by George W. Beadle but the records of said bank do
not disclose the disposition of the said $1,000 so paid,
but George W. Beadle never received credit in his ac-
count for said $1,000.

Upon March 1, 1929, the three mortgages originally
given to secure the $13,000 loan were each released of
record, and the said Pete Pearson executed new notes and
mortgages to the said bank for the balance due from him
of $10,000, being evidenced by two notes for $3,500 each
and one for $3,000, and all of said new notes and new
mortgages were payable to the said bank, which sold one
note for $3,500 to C. M. Anderson, who is still the
owner and holder thereof, and sold the new $3,000 note
to Sophia Nethaway Hapke, who is now the owner and
holder thereof, and at the time of the closing of said bank
the remaining note for $3,500 was placed on the lnventory
as an asset found in the failed bank.

The interveners, Mary Hull and Edward J. Bredenberg,
who had each purchased one of the original $5,000 notes,
are still the owners and holders of said notes, and have
never received any payments thereon.

In open court, Mr. H. A. Bryant offered to accept the
$2,000 certificate of deposit which had been issued by the
bank November 6, 1928, in payment of that amount of
his claim of $3,000, but no record of any acceptance of
this offer is shown.

The trial judge, at the close of the argument, entered
a judgment, in which he set out all of the facts herein-
before stated, and also showed the payment by Pete Pear-
son to the receiver of $175 interest upon the $3,500 note
and mortgage retained by the bank. He found that the
three interveners were the owners of this $3,500 note
and the interest collected thereon, of $175, and that the
ownership thereof was 3/13 in George W. Beadle and
5/13 in Mary Hull and 5/13 in Edward J. Bredenberg,
and directed the receiver to assign and turn over the note
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and mortgage to the three claimants, and to pay in the
above proportions to each of the three interveners their
share of the $175 held by him, and that for the remainder
of their claim of $9,500 they had a general claim against
the bank in the same proportions as hereinbefore stated.

1. We will first consider the receipt by the bank on
February 28, 1929, of a payment by Pete Pearson of
$1,000 as payment upon the note owned by George W.
Beadle. In this case the records of the bank do not dis-
close any record whatever of the receipt of this payment.
This payment did not increase the funds of the bank in
any ‘way. ‘

“A person asserting a claim for preference against an
insolvent estate has the burden of showing that such
estate has been increased, to some extent, by the mis-
appropriation of trust funds or property belonging to the
claimant.” Morrison v. Lincoln Sevings Bank & Safe
Deposit Co., 57 Neb. 225. See Gering v. Buerstetta, 118
Neb. 54.

“A cestui que trust, who seeks a preference out of the
estate of an insolvent national bank in the hands of a
receiver, must clearly prove that the trust property, or
its proceeds, went into a specific fund or property which
came into his hands.” Central Nat. Bank v. First Nat.
Bank, 117 Neb. 161.

For this payment of $1,000, the trial court allowed
but a general claim. Under the proof, this court can
do no more. There can be no preferential claim upon the
assets of an insolvent bank on account of money paid to
an officer in the bank, if said payment did not actually
increase and augment the funds of said bank. First State
Bank v. Oelke, 149 Ia. 662; Zimmerlt v. Northern Bank
& Trust Co., 111 Wash. 624; Beard v. Independent. Dis-
trict of Pella City, 88 Fed. 375, 31 C. C. A. 562.

2. We will next consider the collection by the bank
of the payment of $2,000 made to the bank for payment
upon the note owned and held by George W. Beadle. In
this case the bank immediately issued for said cash pay-
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ment a certificate of deposit in the name of said George
W. Beadle, and the said bank placed said certificate of
deposit so issued in his safety deposit box. Of these
facts he had no notice or knowledge until after the fail-
ure of the bank. '

This court has very recently held: “Converted pro-
ceeds of a check delivered to and received by a bank for
the sole purpose of paying a specific debt of the payee
held trust funds payable in full from bank assets in the
hands of the receiver, and not deposits.” State v. State
Bank of Touhy, 122 Neb. 582. See Beard v. Independent
District of Pella City, 88 Fed. 875. See, also, State v.
Farmers State Bank, 121 Neb. 532.

The decision of the district court is modified to the
extent of declaring that George W. Beadle is entitled to
a preference, as a trust fund, from the assets of said
‘bank to the extent of $2,000, and no more. The decree
of the district court should be modified to that extent,
and to show that the ownership of the $3,500 mortgage
and interest payment thereon is owned by Mary Hull
5/11, by George W. Beadle 1/11, and by Edward J. Bred-
enberg 5/11, and, as so modified, is hereby affirmed.

AFFIRMED AS MODIFIED.

Goop, J., dissents.

EMMA DE BRULER, APPELLANT, V. CITY OF BAYARD,
APPELLEE.

FiLep MARrcH 16, 1933. No. 28591,

1. Evidence: DEATH: SUICIDE: PRESUMPTION. Ordinarily, the
party alleging death by suicide must prove it, for the mere
fact of death in an unknown manner creates no legal presump-
tion of suicide,

2. : : : . The presumption against
su1c1de does not control where there is substantial proof from
which rational consideration may reach the conclusion of
suicide.
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3. Master and Servant: WORKMEN’'S COMPENSATION ACT: RIGHT
To COMPENSATION: BURDEN OF Proor. Under the workmen’s
compensation act, the burden of proof is upon the applicant to
prove in this case that the employee came to his death by an
accident arising in the course of his employment. A careful
examination of the evidence, with the legitimate inferences
therefrom, forces us to the conclusion that death was the result

_of employee’s own deliberate act, and compensation is denied.

APPEAL from the district court for Morrill county:
EDWARD F. CARTER, JUDGE. Affirmed.

Morrow & Morrow, for appellant.

Yale H. Cavett and Wright & Wright, contra.

Heard before Goss, C. J., RoSE, DEAN, GooD, EBERLY,
DAY and PAINE, JJ.

PAINE, J.

This is an application for compensation by a widow
for the death of her husband, a policeman, employed by
the city of Bayard. The defense was suicide. The district
court denied compensation.

Fred De Bruler had been night marshal of the city of
Bayard approximately six months prior to the 23d day
of April, 1930, the date on which he came to his death.
On the night of his death he was performing his duties
as marshal. At about 1:15 a. m., he and Fred Hughes,
a druggist, had a cup of coffee together at a restaurant.
From there he and Mr. Hughes walked to the drug store,
Mr. Hughes going in, and Mr. De Bruler starting to make
his round by going up to the highway and back down
the alleys. About an hour later, while Mr. Hughes was
still in the drug store, he heard a mnoise of a gunshot
coming from the alley, but did not investigate. Mr.
De Bruler was found dead about 6 o’clock the next morn-
ing in the alley at the rear of the Palm Theater. He
had been dead some time. The Palm Theater, which was
about a block south of the drug store, has a small plat-
form off the alley, about 4 feet by 6 feet, upon which
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De Bruler’s body was found. The platform was high
enough so that, when a person was sitting on the plat-
form, his feet would touch the ground. There was a
bullet hole in the left side in the region of the heart.
The bullet came out on the opposite side, just below the
ribs, making a wound where it entered about the size
of a dime, the powder burn around it being about the
size of a half-dollar. The body was lying on its back,
with the feet hanging over the edge of the platform.
His large .45 caliber Colt revolver was in his hand, with
his thumb through the trigger guard in front of the
trigger. The hammer was resting upon the one dis-
charged cartridge shell. The bullet, after leaving the
body, ricocheted against objects for about 45 feet down
the alley, where it was found.

Druggist Hughes said that when they were in the
restaurant together, about an hour before the shot was
heard, De Bruler appeared nervous and restless. Some
months before his death, he told Charles Bradley, who had
known him for four years, at a time when they were
visiting about money matters: “Well, there ain’t much
use of trying. I just as well end it all.”

When the body was found, nothing upon his person
had been disturbed, and there were no signs of a scuffle
in the alley.

1. No evidence was submitted by the widow in sup-
port of her application for compensation, as she relied
upon the presumption against suicide.

It is insisted by the applicant that the presumption pre-
vails that a sane person will not take his own life. It
has been held that the party alleging suicide must prove
it, for the mere fact of death in an unknown manner
creates no legal presumption of suicide. Lawson, Law
of Presumptive Evidence, 242; Schrader v. Modern Broth-
erhood of America, 90 Neb. 683.

The term “presumption” means that which may be
taken for granted, or has the force of argument. It is
simply a deduction from experience that one has a tend-
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ency to cling to life rather than to destroy it. When the
question is as to whether a violent death is caused by
accident or suicide, the law presumes accident until sui-
cide is established.

This is illustrated by an action brought for compensa-
tion, which was allowed by the commissioner and denied
by the district court, this court reaffirming the award of
the compensation commissioner, where it appeared that
the deceased, who was manager of a grain elevator at
Minden, was hastening to mail a report on an incoming
train to the United States Grain Corporation, and was
killed by an oncoming train. It was held that he did
not come to his death by wilful negligence, or by suicide,
but by an accident occurring in the course of his business.
Farmers Grain & Supply Co. v. Blanchard, 104 Neb. 637.

2. In the case of Atlas Brewing Co. v. Industrial Com-
mission, 314 Ill. 196, a night watchman was making his
regular rounds and was required to check in at a box
in a barn loft at a certain hour. He was found dead
a short time later in this loft; death having occurred
from hanging. " Upon action for compensation, it was
held that the presumption against suicide does not relieve
the claimant of affirmatively showing that the death arose
out of his employment, nor cast the burden on the em-
ployer to prove suicide.

Liability under compensation laws cannot rest upon
guess, speculation, or conjecture, upon a choice between
two views equally compatible with the evidence, but must
be based upon facts established by a preponderance of
the evidence.

In Dodder v. Aetna Life Ins. Co., 104 Neb. 70, recovery
was denied upon an accident insurance policy for $15,000,
growing out of the death of Edward L. Dodder, who was
found some seven miles northwest of Florence, Douglas
county, sitting in his Cadillac coupé, with the brakes set,
and whose death had been caused by a bullet wound in
his head from a revolver bullet, and it was held by this
court that the presumption against death by suicide
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does mot prevail in the presence of facts bearing upon
the question of whether death is intentional or accidental.
And again, in a compensation case, it was held: ‘“The.
presumption against suicide is a presumption of fact, and
a strong one, but it does not control where there is sub-
stantial proof from which rational consideration may
reach the conclusion of suicide.” Hawkins v. Kronick
Cleaning & Laundry Co., 157 Minn. 33, 36 A. L. R. 394.
3. On the other hand, the burden of proof under the
workmen’s compensation act is upon the applicant, to
prove by a preponderance of the evidence that De Bruler
came to his death by an accident arising out of and in
the course of his employment. This, we believe, the ap-
plicant has failed to prove. A careful examination of the
facts, with the legitimate inferences which the court is
justified in drawing therefrom, leaves scarcely a shadow
of a doubt that De Bruler came to his death by his own
deliberate act. The presumption against death by suicide
is only prima facie, and in this case has been rebutted
by evidence which clearly and unmistakably points the
other way. Grosvenor v. Fidelity & Casualty Co., 102
Neb. 629; Sawyer v. Mutual Benefit Health & Accident
Ass’n, 121 Neb. 504; Bartlett v. Eaton, 123 Neb. 599;
Townsend v. Loeffelbein, 123 Neb. 791 ; Schraner v. Mass-
man Construction Co., 48 S. W. (2d) (Mo. App.) 104.
In our opinion, if an inference favorable to the appli-
cant can only be reached by speculation or conjecture,
then the applicant cannot recover. Finding no error in
the judgment entered by the trial court, the same is
AFFIRMED.

SOCIETE TITANOR, APPELLEE, V. PAXTON & VIERLING IRON
WORKS, APPELLANT.

FiLep MARrcH 16, 1933. No. 28363.

1." Corporations: CONTRACTS: ESToPPEL. Where a party con-
tracts with a company and recognizes and deals with it as a
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corporation, he is estopped to deny its corporate existence,
although the initial contract does not specifically designate
the company as a corporation, or as having a name that -
implies it to be a corporation.

2. Appeal: FINDINGS. The finding of a court in a law action
tried without a jury, based on conflicting evidence, will not be
disturbed unless clearly wrong.

APPEAL from the district court for Douglas county:
JAMES M. FITZGERALD, JUDGE. Affirmed.

Crofoot, Fraser, Connolly & Stryker, for appellant.
Finlayson, Burke & McKie and Gerald M. Drew, contra.

Heard before Goss, C. J., RoSE, DEAN, Goop, DAY and
PaINE, JJ., and RAPER, District Judge.

RAPER, District Judge. -

This is an action by Societe Titanor against the Paxton
& Vierling Iron Works, in which plaintiff asks recovery
of purchase price of a quantity of bar steel sold under
written contract. The petition of plaintiff sets forth the
written order, and alleged delivery of the steel, and
alleges in paragraph 1 that plaintiff is a corporation or-
ganized and existing under the laws of France. The de-
fendant in its answer denies paragraph 1 of the petition,

"and admits giving the order and that it duly received
the steel, and alleged that the steel furnished by plaintiff
could not be used in the manufacture of sound, usable
tools, the purpose for which same was sold and pur-
chased; that the defendant manufactured numerous tools
from the steel in accordance with instructions furnished
by plaintiff and the tools resulting from said process were
not commercially usable, and on March 14, 1927, notified
plaintiff it would not accept the steel. These allegations
were denied in the reply.

The order is dated April 16, 1926, addressed to Messrs.
Societe “Titanor,” Paris, France, and so far as necessary
to state reads: “Please ship us to our plant at Omaha,
Neb., Three (3) bars Titanor steel of each of the follow-
ing dimensions: Square 14" 134" 2" for cold sets. Price
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—38.52 Ib. To be delivered free of freight and duty to
Omaha, Neb.,” and is signed by Paxton & Vierling Iron
Works. The plaintiff sent invoice June 30, 1926, which
was received on July 22, 1926. The steel was delivered
to the defendant about the first of August following. The
heading on the invoice contained the words, in large type,
“Societe ‘Titanor,” French Titanor Corporation, Paris.”
No complaint was made by defendant until September 23,
1926, when defendant wrote to plaintiff, stating that de-
fendant had been experimenting with the steel and had
come to the conclusion that they did not know how to
temper the steel, and stated, “unless you can give us
a formula to temper this steel so it will hold up, we
will have no further use for it.”

There were several letters exchanged between the par-
ties after that date, the defendant advising plaintiff that
the defendant was unable to get satisfactory results from
the steel, and in response to a request of defendant the
plaintiff in October, 1926, sent instructions for the treat-
ment of the steel as to manner of heating, forging and
tempering. After that defendant wrote plaintiff, Decem-
ber 7, 1926, that the steel was not satisfactory, and in
response to that plaintiff, on December 22, asked defend-
ant to leave the affair in abeyance until one of plaintiff’s
officials, who would soon be there, could discuss the matter
with defendant. On the 14th of March, 1927, defendant
by mail notified plaintiff that the steel would not be
accepted and was held subject to its order. The plaintiff
wrote to defendant letters of date October 6, 1926, No-
vember 6, 1926, December 22, 1926, besides the invoice
sent June 30. On the letter-head of each of these com-
munications appeared in large type ‘“Societe ‘Titanor,’
French Titanor Corporation,” and the letters are signed
by a “managing director.” The defendant in a letter
dated December 7, 1926, and in the letter of March 14,
1927, definitely rejecting the steel, addressed these letters
to “Societe ‘Titanor,” French Titanor Corporation, Paris,
France.”
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After the parties had rested, in the trial to a jury both
sides moved for a directed verdict. Whereupon the court
discharged the jury and took the case under advisement.
Later the court, with commendable zeal to get all avail-
able evidence, and by consent of parties, permitted ihe
introduction of further testimony, and on final hearing
rendered judgment for plaintiff for the full amount of
its claim. Defendant appeals, alleging as errors: That
the judgment is not sustained by sufficient evidence; that
the judgment is contrary to law; and overruling its mo-
tion for judgment because the evidence failed to prove
that plaintiff is a corporation.

The only evidence on the corporate character of plain-
tiff was given in a deposition of a witness in Paris, who
stated “Societe Titanor is a societe organized and exist-
ing as ‘such pursuant to the laws of the Republic of
France.” The defendant moved to strike out that part
of the deposition, for the reason that it is a legal con-
clusion of the witness, and not the best evidence. The
motion was overruled. Perhaps this motion should have
been sustained, but no prejudice resulted, because, as we
view the situation, the defendant was estopped to question
the plaintiff’s corporate character.

The evidence does not give a translation of the word
“Societe,” but the facts above set out show ¢learly that
the defendant knew that plaintiff claimed to be a ecor-
poration. The invoice was so given, and defendant rec-
ognized plaintiff as a corporation and knew it was deal-
ing with plaintiff as a corporation. Where a party con-
tracts with a company and recognizes and deals with it
as a corporation, he is estopped to deny its corporate
existence after receiving the benefits of the contract.
American Gas Construction Co. v. Lisco, 122 Neb. 607;
Comp. St. 1929, sec. 24-221.

The appellant alleges that, as the steel was to be used
for manufacturing cold sets, there was an implied war-
ranty that the steel delivered was reasonably fit for that
purpose. Comp. St. 1929, sec. 69-415. Cold sets, as ex-
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plained by witnesses, mean cold chisels and some other
tools for working cold iron. The appellant strongly urges
that the judgment is not sustained by sufficient evidence
and is contrary to the evidence, in that the evidence shows
conclusively a breach of the implied warranty. Conced-
ing that there was an implied contract that the steel was
reasonably fit for the manufacture of cold sets, a reading
of the testimony discloses that there were several wit-
nesses called by both parties. Among them were expe-
rienced and skilled blacksmiths, iron workers, and there
was also called on each side an expert metallurgist.
Plaintiff’s witnesses, including one metallurgist, testified
that the steel was of good quality, superior to ordinary
domestic steel, and that good cold sets could be made
from same by ordinary methods, and that they had made
such tools, which were offered in evidence. Defendant’s
witnesses, outside of the metallurgist, testified that they
were employees of defendant and had repeatedly and by
various methods tried to make cold sets from the steel,
but were unable to get satisfactory or commercial prod-
ucts. The other metallurgist used what is called a pyro-
meter to control or gauge the heat in tempering, and with
that method he could make satisfactory tools. That
method is too expensive to use in practical production.
But he further testified in substance that the workmen
in defendant’s plant might or might not be able .to make
commercially usable tools without using the pyrometer.
He further testified that the steel was more sensitive than
“we (meaning the Union Pacific Railroad Company, his
employer) furnish our blacksmiths. It isn’t fool proof.”
He further stated that the heat range of this steel is
narrower than ordinary steel, having only about 20 de-
grees to work in, and he added: “Tool steels we attempt
to use we want to be fool proof, and we ought to have
as wide a range for quenching as possible.” The effect of
his testimony may be summarized as concluding that,
while good tools could be made from the steel by use of
pyrometer, the sensitive qualities and narrow heat range
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render it doubtful, if not impractical, that the steel can
be successfully used in the ordinary methods of manu-
facture. It is not unusual to have experts disagree. It
will serve no useful purpose to set out the evidence of
the parties more fully. In view of the whole record, it
appears that, while the testimony is conflicting, there
clearly is sufficient evidence to sustain the judgment.

The trial court observed the witnesses and their de-
meanor while testifying, and in an action at law tried
to the court without a jury, where there is sufficient evi-
dence in support thereof, the finding of the court has the
same force as the verdict of a jury, and will not be dis-
turbed on appeal unless clearly wrong. Ayres ». Atlas
Ins. Co., 123 Neb. 285.

The judgment is

AFFIRMED.

STATE, EX REL. C. A. SORENSEN, ATTORNEY GENERAL,
APPELLEE, V. CITIZENS BANK OF STUART, APPELLEE:
S. D. BICKFORD, ADMINISTRATOR, INTERVENER,
APPELLANT.

FiLep MARCH 23, 1933. No. 28478.

1. Banks and Banking: DEPOSIT. A deposit in a bank in the
ordinary course of its business is presumed to be a general
deposit.

When money is deposited in a bank as a
general deposit, the relation of debtor and creditor is thereby
created between the bank and the depositor.

3. : TrusTs. Evidence examined and held the
dep051t involved here was a general deposit and the relations
between the parties never changed so as to constitute it a trust
fund.

APPEAL from the district court for Holt county: RoOB-
ERT R. DICKSON, JUDGE. Affirmed.

D. R. Mounts, for appellant.

I. J. Dunn, Frank Warner, F. C. Radke and Barlow
Nye, contra.
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Heard before Goss, C. J., RoSE, DEAN, GooD, EBERLY,
DAy and PAINE, JJ.

Goss, C. J.

The intervener, as administrator of the estate of Jane
Ann Snyder, appeals from the judgment of the district
court allowing a claim as a deposit but refusing to allow
it as a trust fund.

On March 1, 1930, Mrs. Jennie A. Snyder, otherwise
known as Jane Ann Snyder, deposited $4,900 in Citizens
Bank of Stuart and received as evidence thereof a cer-
tificate of deposit due in six months., On July 22, 1930,
she ‘“died intestate in Steele county, Minnesota,” and an
administrator de bonis non was duly appointed in the pro-
bate court of that county. There have been two changes
in the administrator, but the estate has continued to be
duly represented in the suit. On December 1, 1930, the
bank was turned over to the department of trade and
commerce as an insolvent bank. G. E. Hall was the agent
in charge and found the unpaid certificate in the bank.
On December 17, 1930, he returned the certificate, which
had been sent by a Minnesota bank on August 30, 1930,
to the Citizens Bank on behalf of the then administrator
for payment. The letter of transmittal by a bank and
trust company says it is inclosed for ‘“collection.” “The
bank was insolvent on August 30, 1930. Mrs. Snyder’s
brother, Al Robertson, lived in Holt county. On Sep-
tember 16, 1930, he caused a petition for the appointment
. of an administrator of her estate to be filed in Holt
county, praying for the appointment of James C. Flan-
nigan as administrator. On October 11, 1930, the petition
was denied, appeal bond was fixed and given, but the
appeal was never perfected. January &, 1931, a receiver
was duly appointed for the bank by the district court
for Holt county. His successor is in charge. The re-
ceiver classified the claim “as a preferred claim for
deposit.” The foregoing facts were all stipulated.

There was only one witness who testified orally—James
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C. Flannigan, who was vice-president and one of the
managing officers of the bank. He testified that the cer-
tificate was made out and executed by him. Demand for
payment was made about the date the certificate was due.
It was refused because Al Robertson and his attorney
notified the bank not to pay it. This attorney was one
who was usually consulted by the bank on legal matters.
He filed the petition in the county court of Holt county,
asking that Flannigan be appointed administrator. The
Citizens Bank received several letters from the Minne-
sota bank requesting payment. When asked what rea-
son was given for not paying the certificate the witness
said: “The bank explained to the Minnesota bank just
what the situation was.”

The foregoing is a fair abstract of all the evidence.
The district court found and ordered that the interven-
er’s claim constitutes a deposit and not a trust fund.

The classification of this claim by the receiver as a
preferred claim for a deposit was authorized by the
statute, which gives priority to the claims of depositors,
for deposits, not otherwise secured and to claims of
holders of exchange. These claims, subject to federal,
state, county and municipal taxes, constitute a first lien
upon all the assets of the bank at the time it is closed.
Comp. St. 1929, sec. 8-1,102.

The theory upon which claimant seeks priority over
the position to which he was assigned by the classification
as a depositor is that the deposit was, or somehow be-
came, a trust fund. The basis for giving a trust fund
priority over depositors is that the fund does not con-
stitute “assets” of the bank, as the statute, section 8-1,102,
Comp. St. 1929, puts it, but is really the property of the
claimant held by the bank as trustee.. The evidence shows
no element of fact frem which we may -~onclude that
there was here anything but an ordinary general deposit
evidenced in the form of a certificate of deposit issued
in the ordinary course of the banking business.

A deposit in a bank in the ordinary course of its busi-
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ness is presumed to be a general deposit. When money
is so deposited, it ceases to be the money of the depositor
and becomes the money of the bank. By the contract
implied by law, and in this instance by the contract evi-
denced in the terms of the certificate of deposit, the bank
became a debtor of the depositor and the depositor be-
came a creditor of the bank to the extent of the deposit.
State v. Farmers & Merchants Bank, 114 Neb. 378; Har-
rison State Bank v. First Nat. Bank, 116 Neb. 456.

That the Minnesota bank stated it sent the certificate
of deposit for “collection” is of no avail to establish a
trust. The Citizens Bank never collected it. The word
“collection,” as applied to the Citizens Bank, is a mis-
nomer. It was the maker. The certificate was sent to
it for payment. The forwarding bank had it for col-
lection. Being insolvent, the maker had no right to pay
it. At any rate, it did not pay it and the deposit con-
tinued to be a debt of the bank. The mere fact that
it apparently based its refusal or neglect to pay upon
the notice from the brother of the deceased payee and
upon the impotent attempt to have the vice-president of
the bank appointed local administrator of the payee’s
estate did not change the rights of the parties. The
deposit never changed its character as such. It bears
no semblance of a trust fund.

We are of the opinion the claimant has utterly failed
to establish a trust fund. The judgment of the district
court was .right, and it is

AFFIRMED.

STATE, EX REL. CUMING COUNTY FARM BUREAU ET AL.,
APPELLANTS, V. THOMAS E. TIGHE T AL.,
APPELLEES.

FiLep MARcH 23, 1933. No. 28481.

1. Mandamus. The writ of mandamus eannot control judicial dis-
cretion. ‘Comp St. 1929, sec. 20-2158.
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2, The writ of mandamus may not be issued in any case
where there is a plain and adequate remedy at law. Comp. St.
1929, sec. 20-2157.

3. DecisioNs oF CouNTY Boarps. In passing upon a

petition for the appropriation of money for a farm bureau,
where it is necessary for a county board to determine questions
of fact, held (1) that the act of the board in such deter-
mination is quasi judicial, and (2) their decision is not subject
to collateral attack by mandamus in the distriet court, but (3)
those aggrieved by the decision have an adequate remedy at
law by direct proceedings in error.

APPEAL, from the district court for Cuming county:
CHARLES H. STEWART, JUDGE. Affirmed.

John J. Gross, for appellants.
Zacek & Nicholson and H. R. Ellenberger, contra.

Heard before Goss, C. J., RoSE, DEAN, GooD, EBERLY,
DAY and PAINE, JJ.

Goss, C. J.

Relators appeal from a judgment refusing to compel
the county board of supervisors by mandamus to allow
money to finance the county farm bureau.

The procedure for obtaining such allowance is set out
in chapter 2, art. II, beginning with section 2-1101, Comp.
St. 1929. The petition for mandamus duly pleaded the
organization of the bureau, the qualified status of relators,
the population of the county as 13,000 to 15,000, its op-
eration under township organization, the status of re-
spondents as the seven members of the board of super-
visors, the duty to appropriate money if a sufficient
petition be filed, and the assessed valuation of the county.
It alleged the filing of a petition in conformity to law,
signed by 866 persons, 65 of whom signed twice, leaving
801 qualified signers, and alleged the filing of a remon-
strance purporting to be signed by 1,045 persons, of
whom the petition relates that the names of 7 appeared
twice, 146 had previously signed the petition, 118 signers
disqualified; that there were only 774 qualified signers
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on the remonstrance, although 902 were needed to meet
the requirements of the law; that the petition and re-
monstrance were considered by the respondents for sev-
eral days in session as a county board and that they
voted (as shown by the quoted record) that the petition
and remonstrance be rejected for the reason of fraud
being shown on both petitions. Relators alleged that the
action of respondents was without authority of law and
contrary to law, in that the duty was to allow the pe-
tition or to submit the matter to a vote of the people.
Relators alleged damages in $1,000 and that they have no
adequate remedy at law. The prayer is for mandamus
to require respondents to allow the petition and set aside
the money for the farm bureau.

Respondents demurred and the court sustained the
demurrer. Relators electing to stand on their petition,
it was ordered dismissed.

Under the population alleged, 500 signers of the pe-
tition were required. Comp. St. 1929, sec. 2-1101. “When-
ever such petition is filed in the time, manner and form
herein prescribed, it shall be the duty of the county
board to accept and allow said petition and to annually
allow such budget without further action on the part of
the farm bureau.” Comp. St. 1929, sec. 2-1102. This
section also provides that if a‘remonstrance be filed
signed by one-eighth more in number than there are sign-
ers on the petition, the matter shall be submitted to a
vote of the people at the next general election.

The appellants urge that the act required of the county
board is ministerial and it was erroneous not to compel
it by mandamus. The appellees argue that, in determin-
ing the sufficiency of the petition, the county board ex-
ercises judicial functions, that its exercise of judicial dis-
cretion cannot be attacked collaterally and coerced by
mandamus, and that relators had an adequate remedy at
law by means of error proceedings from the county board
to the district court. The demurrer admitted all facts
well pleaded but raised the above questions of law.
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In substance and effect, the county board held the pe-
tition submitted to it insufficient because of fraud in ob-
taining the signatures to it and so rejected it. The ques-
tion before us is whether mandamus will compel re-
spondents to act merely because there were signers in
sufficient number, notwithstanding their finding that the
signatures were fraudulent, or whether the relators were
required to follow their legal remedy by error proceedings.

Though the writ of mandamus may be issued to any
inferior tribunal, corporation, board or person to compel
the performance of an act which the law specially en-
joins as a duty, ‘and may require an inferior tribunal
to exercise its judgment, or proceed to the discharge of
any of its functions, it cannot control judicial discretion.
Comp. St. 1929, sec. 20-21586.

“This writ may not be issued in any case where there
is a plain and adequate remedy * * * at law.” Comp.
St. 1929, sec. 20-2157.

In State v. Fulton, 118 Neb. 400, there is a concise and
thorough review by Judge Good of many cases in this
and other courts holding that mandamus will not lie to
control judicial discretion, nor to review the action of an
inferior court where there is an adequate remedy at law
for review by appeal or proceedings in error. We adopt,
without repeating it, the argument there. It is as appli-
cable to a county board as to a county court.

The recent case of Red Willow County v. McClain, 123
Neb. 209, involved the determination by the county board
of actual expenses, or of current railroad rates, or of the
number of miles actually traveled by the sheriff in con-
veying prisoners to institutions or in returning fugitives.
We held that the determination of the facts in each in-
stance would be a quasi judicial act on the part of the
board. The suit was begun by the county as an original
action in the district court to recover alleged overpay-
ments. The sheriff had from time to time filed claims
with the county clerk. They had been considered and
allowed by the county board and no appeal had been
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taken. So we further held that the decision of the county
board was not subject to the collateral attack by original
action in the district court.

In Mitchell v. County of Clay, 69 Neb. 779, Pound, C.,
reviewed former decisions of the courts in passing upon
claims against the county. It was there said: “County
commissioners act quasi judicially in passing upon claims
against the county, whenever their action is not merely
a formal prerequisite to the issuance of a warrant, but
involves the determination of questions of fact, upon evi-
dence or the exercise of discretion in ascertaining or fix-
ing the amount to be allowed.”

It seems that the act of the county board in passing
upon the petition submitted to them, taking several days
for the hearings, was fully as much a quasi judicial act
of the board or tribunal as would be the passing upon
claims involving the finding and decision of facts. The
relators pleaded that the board found fraud in the pe-
tition asking for the fund. We see no reason why the
board was bound to accept the petition if enough of the
signatures were procured by fraud to make it ineffectual.
The taint of fraud can vitiate things involved in a board
or inferior tribunal as well as in a regularly constituted
court. So we are of the opinion that the board acted
quasi judicially and that the remedy of relators was to
" have the action reviewed directly and not by this col-
lateral attack. We are of the opinion that mandamus
will not lie in such a state of facts.

The judgment of the district court was right, and it is
: AFFIRMED.

JaMES C. CLARY, APPELLEE, v. R. S. PROUDFIT COMPANY,
APPELLANT.

FiLep MARCH 23, 1933. No. 28689.

1. Master and Servant: WORKMEN’S COMPENSATION Law: INJURY:
NoTIcE. Timely notice to or knowledge of a foreman, whose
duty requires him to report to his employer accidental injuries
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to workmen, that a workman has been accidentally injured,
may be sufficient as notice to the employer.

2. Pleading: VERIFICATION. A petition may be verified by an
attorney, if plaintiff is absent from the county. Comp. St. 1929,
sec. 20-831.

3. Master and Servant: WORKMEN’S COMPENSATION LAW: LATENT
INJURY. Within the meaning of the law barring claims for
compensation of a workman, if not made within six months, a
latent accidental injury, seeming at first to be trifling and
noncompensatory, but subsequently resulting in a progressive
disease and_a disability, occurs when its true nature is first
discovered by him or when the diseased condition is known to
have culminated in a compensable disability.

APPEAL from the district court for Thomas county:
EpwiIN P. CLEMENTS, JUDGE. Affirmed.

Rosewater, Mecham, Burton, Hasselquist & Chew, for
appellant.

Harry R. Ankeny, -contra.

Heard before Goss, C. J., RoSE, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.

RosE, J.

This is a proceeding under the workmen’s compensa-
tion law. Comp. St. 1929, secs. 48-101 to 48-161. James
C. Clary, employee, is plaintiff. The R. S. Proudfit Com-
pany, employer, is defendant.

Plaintiff claims he suffered a compensable injury while
engaged in the duties of his employment, earning $30 a
month, as yardman in the lumber yard and elevator
operated by defendant in Seneca, Thomas county, April
10, 1928. His disability is arthritis in his right knee,
totally and permanently destroying the use of his right
leg. He attributes this condition to the accidental striking
of his knee on the round of a ladder which he was as-
cending in the elevator.

The compensation commissioner dismissed the proceed-
ing on the ground that plaintiff did not claim compensa-
‘tion within six months after the occurrence of the injury.
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Comp. St. 1929, sec. 48-133. Plaintiff appealed to the dis-
trict court, where he recovered judgment for $12.27 a
week for 215 weeks from September 11, 1928, or $2,-
638.05. Defendant appealed to the supreme court.

Defendant contends that plaintiff is not entitled to
compensation, because he failed to give notice of the
injury within the time limited by the statute, which pro-
vides:

“No proceedings for compensation for an injury under
this article shall be maintained, unless a notice of the
injury shall have been given to the employer as soon as
practicable after the happening thereof; and unless the
claim for compensation with respect to such injury shall
have been made within six months after the occurrence
of the same.” Comp. St. 1929, sec. 48-133.

The evidence on the issue of notice is conflicting. Plain-
tiff testified that he notified defendant’s foreman of the
accident the night after it occurred or the next morning,
giving place and details and saying that he bumped his
knee in the elevator, biut not very hard. The foreman
denied as a witness that notice was given, but he knew
that plaintiff’s right leg was shorter than the other one,
having been broken years before; admitted his limping
was worse immediately after April 10, 1928. Witness
said he was then defendant’s foreman at Seneca and had
been for many years; that it was his duty to report to
his employer injuries to employees. When all the direct
testimony is considered in connection with the surround-
ing circumstances, the preponderance of the evidence as
to notice of the accident is found to be in favor of plain-
tiff. Timely notice to or knowledge of a foreman, whose
duty requires him to report accidents to his employer,
is sufficient. Johansen v. Union Stock Yards Co., 99 Neb.
328 Simon v. Cathroe Co., 101 Neb. 211.

The judgment below is challenged as void on the ground
that the district court did not acquire jurisdiction on
appeal from the compensation commissioner, because the
petition on appeal was mnot verified by plaintiff in the
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manner provided by law. The defect upon which this
challenge is based is failure of plaintiff to verify his pe-
tition by oath. By supplemental transcript the petition
shows it was verified by the attorney for plaintiff during
the latter’s absence from the county. This method of
verification is authorized by statute. Comp. St. 1929, sec.
20-831.

The principal ground upon which defendant relies for
a reversal of the judgment allowing compensation is the
barring of the proceeding by failure of plaintiff to make
a claim for compensation within six months after the
occurrence of the injury. The date of the alleged acci-
dent was. April 10, 1928, and plaintiff did not make his
demand for compensation until he filed his petition with
the compensation commissioner July 17, 1930-——an inter-
vening period of more than two years. In the argument
in support of this defense reference is made to testimony
of J. L. Pennington, a practicing physician at Thedford,
to the effect that he treated plaintiff from May 17, 1929,
to September 28, 1929; that in May, 1929, plaintiff said
he had injured his knee, which was the cause of his
trouble, and asked if that was the start of it; that the
physician told him “it could be, as it was.” Pennington
testified that he did not treat plaintiff for rheumatism;
that he considered his trouble arthritis, “due to some
source of infection.” This is not sufficient proof that
plaintiff had knowledge of a compensable injury six
months before he filed his claim or that the proceeding
was barred by lapse of time. Dr. Clarence Emerson of
Lincoln testified in effect that he got the history of the
case and made a physical examination of plaintiff in
February, 1930; that the use of his right knee and leg
was destroyed by traumatic arthritis; that the cause of
the disability was at first difficult to determine; that the
disabling disease progressed slowly, culminating about the
time of plaintiff’s examination in February, 1930: that
there was some indication of later progress but no ma-
terial change afterward; that there was no evidence of
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arthritis in other joints; that since the knee only was
the seat of the disease, the blow there was the cause of
the injury. These views were positively expressed and
were supported by cogent reasons. There is no convincing
evidence to the contrary. Plaintiff testified he was treated
by Pennington for rheumatism and contradicted testimony
that he was told his trouble was infectious arthritis. The
proper deduction from the evidence as a whole is that
plaintiff, from the beginning, treated the blow on his
knee as a trifle; attributed his trouble, which grew grad-
ually worse, to rheumatism; worked for defendant and
drew his wages from the time of the accident until Sep-
tember 11, 1928, when he was totally disabled; went to
. a sanitarium at Edgemont September 12, 1928, and was
there treated for rheumatism without improvement; visit-
ed Grand Island clinic and was there treated for the same
trouble; at different times and places took baths and was
exposed to Violet rays; was examined for tuberculosis
of the bone; had eight teeth extracted; had tonsils re-
moved—all for infections and all in vain as remedies for
his injured knee. From his experiences and the profes-
sional advice of different physicians, he had a right to
assume, as he did for months, that his slight blow on
the round of the ladder was not the cause of his dis-
ability. If it was caused solely by an infection, independ-
ently of an accident, he was not entitled to compensation
and, so believing, he could not previously have made con-
scientious claim under the compensation law. Penning-
ton, in testifying, said he did not believe he understood
the nature of the injury, though saying he told plaintiff
that infectious arthritis was the cause. He did not point
out a source of infection and none was shown. The
weight .of evidence was to the contrary. On this issue
the findings are that plaintiff did not know the cause of
his disability until he was examined by Emerson in Feb-
ruary, 1930, and then learned for the first time of its
origin; that the injury was slight at first, was latent, and
that the diseased condition did not culminate, within the
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meaning of the law, until plaintiff acquired knowledge
of the fact in February, 1930; that plaintiff presented his
claim for allowance of compensation before six months
therefrom. Within the meaning of the law barring claims
for compensation of a workman, if not made within six
months, a latent accidental injury, seeming at first to be
trifling and noncompensatory, but subsequently result-
ing in a progressive disease and a disability, occurs when
its true nature is discovered by him or when the diseased
condition culminates in disability. Johansen v. Union
Stock Yards Co., 99 Neb. 328; Simon v. Cathroe Co., 101
Neb. 211; Selders v. Cornhusker Oil Co., 111 Neb. 300;
McGuire v. Phelon-Shirley Co., 111 Neb. 609; City of
Hastings v. Saunders, 114 Neb. 475; Travelers Ins. Co. v.
Ohler, 119 Neb. 121; Astuto v. V. Ray Gould Co., 123
Neb. 138; Collins v. Casualty Reciprocal Exzchange, 123
Neb. 227; Flesch v. Phillips Petroleum Co., ante, p. 1:
Montgomery v. Milldale Farm & Live Stock Improvement
Co., ante, p. 347.

Since the recovery is not reduced on appeal, an at-
torney fee of $150 for services in the supreme "court is
allowed in favor of plaintiff and taxed to defendant as
costs pursuant to statute.

AFFIRMED.

DoN L. SMITH V. STATE OF NEBRASKA.
FiLep MARcH 23, 1933. No. 28658.

1. Statutes: CONSTRUCTION. In construing a statute, the court ‘
+ should ascertain therefrom the legislative intent, and, if law-
ful, give effect thereto.

2. Automobiles: OPERATING WHILE INTOXICATED. A statute pro-
viding for imprisonment of a person convicted of operating a
motor vehicle on a public highway while intoxicated, and for
depriving such person of the privilege of operating a motor
vehicle within the state for a period of one year after conviction,
is a valid exercise of the police power, and the court, in which



588 NEBRASKA REPORTS [VoL. 124
Smith v. State

such conviction is had, is vested with jurisdiction to enforce
the statutory provision.

3. Statutes: VALIDITY: MOTOR VEHICLES: OPERATION. An act
is not broader than its title where it provides for the punish-
ment of any persons found guilty of operating motor vehicles
“while under the influence of intoxicating liquor,” and where
the title states that it is an act to provide penalties for the
operation of motor vehicles by persons “while in a state of
intoxication,” such terms, as used by the legislature, being
synonymous.

4. Automobiles: DRIVER'S LICENSE: REVOCATION. A license to
operate a motor vehicle is issued, not as a contract, but as a
mere privilege, with the understanding that such license may
be revoked for due cause by the proper authorities.

5. EBvidence examined and held that the verdict is amply sustained
thereby.

ERROR to the district court for Furnas county: CHARLES
E. ELDRED, JUDGE. Affirmed.

Stevens & Stevens, for plaintiff in error.

C. A. Sorensen, Attorney General, and George W. Ayres,
contra.

Heard before Goss, C. J., Rosg, DEAN, GooD, EBERLY
and PAINE, JJ.

DEAN, J.

Don L. Smith was complained against in Furnas county
and there charged with the wilful and unlawful operation
of a motor vehicle on a public highway within that
county while he was intoxicated. The jury found the
defendant guilty as charged, and the court thereupon
sentenced him to imprisonment in the county jail for 30
days, there to remain until the costs of prosecution are
paid, and it was also ordered that the defendant shall
not drive a motor vehicle within the state for a period
of one year from the date of his final discharge from the
county jail. The defendant prosecutes error.

The complaint herein was filed under section 39-1106,
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Comp. St. 1929, as amended by chapter 103, Laws 1931,
which provides that any person who is found guilty of
operating a motor vehicle while under the influence of
intoxicating liquor shall, for the first offense, be im-
prisoned in the county jail for 30 days, and, for the
second offense, he shall be imprisoned 90 days or not
to exceed six months in the county jail, and, for the third
and each subsequent offense, he shall be deemed guilty
of a felony and shall be imprisoned in the penitentiary
for not less than one year nor more than three years,
and ‘“shall also be adjudged and ordered by the court
not to drive a motor vehicle of any description within
this state for a period of one year from the date of his
final discharge from the county jail or the penitentiary
as the case may be, under the judgment of conviction.”

It is contended that the words relating to the discharge
of a defendant “from the county jail” were inadvertently
used, and that it was the intention of the legislature that
the provision prohibiting one so convicted from driving
a car after conviction shall refer to one convicted of a
third offense only. While the above section 39-1106 may
not be a model of the most complete and accurate lan-
guage, in construing a statute the court should ascertain
therefrom the legislative intent, and, if lawful, give effect
thereto. It fairly appears that the legislature, recogniz-
ing the need for the utmost restraint against the opera-
tion of a motor vehicle by an intoxicated person, and, in
the exercise of police power for the general welfare, in-
tended that the above section should apply to all offenders,
and not to one found guilty of a third offense only.

It is also urged that the county court exceeded its ju-
risdiction herein. A statute providing for imprisonment
of a person convicted of operating a motor vehicle on a
public highway while intoxicated, and for depriving such
person of the privilege of operating a motor vehicle with-
in the state for a period of one year after conviction, is
a valid exercise of the police power, and the court, in
which such conviction is had, is vested with jurisdiction
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to enforce the statutory provision. In a similar case, it
has been held: “Where a municipal court had jurisdic-
tion of offense of transporting intoxicating liquor, fact
that automobile forfeited on conviction was worth more
than $500 was immaterial, since forfeiture of property
follows as an incident to conviction, as proper exercise
of police power.” State v. One Studebaker Automobile,
50 S. Dak. 408. .

The title to section 39-1106, Comp. St. 1929, as amend-
ed, states that the act is one to provide penalties for the
operation of motor vehicles by persons “while in a state
of intoxication,” while the body of the act itself provides
punishment for any persons found guilty of operating a
motor vehicle “while under the influence of intoxicating
liquor.” The terms “while in a state of intoxication”
and “while under the influence of intoxicating liquor,”
as used by the legislature, are synonymous, and the act
does not appear to us to be broader than its title, as
contended by the defendant.

The defendant further contends that the license to drive
a motor vehicle constitutes a contract between the state
and the citizen which cannot be revoked and the obliga-
tion impaired by a penal statute. But with this conclu-
sion we do not agree. Provision is made by statute for
the revocation of any driver’s license for a period of
one year upon his conviction of driving while intoxicated.
Comp. St. 1929, sec. 60-412. The license to operate a
motor vehicle was issued to the defendant, not as a con-
tract, but as a mere privilege, and with the understanding
that such license may be revoked for due cause by the
proper authorities. 37 C. J. 246.

Upon an examination of the record, we conclude that
there is sufficient competent evidence to warrant a finding
that the defendant was in an intoxicated condition on the
date named in the complaint, and that, as a consequence,
he reeled and staggered when he walked, and that he
drove his car in a reckless manner, and otherwise clearly
indicated his condition. We have also examined several
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of the instructions of which complaint is made, but we
find them free from prejudicial error.
The judgment is
AFFIRMED.

IN RE ESTATE OF CASH D. FULLER.
CONTINENTAL NATIONAL BANK OF LINCOLN, APPELLEE, V.
Harris L. FULLER, EXECUTOR, APPELLANT,

FILED MARrRcH 23, 1933. No. 28487,

1. Executors and Administrators: REMoOVAL. A creditor of a
decedent’s estate, whose claim has not been adjudicated and
allowed, is without standing to ask removal of the executor
solely on the ground of his failure to pay the claim within
the time previously limited by the order of the county court.

2. PAYMENT oF CLAIMS. An executor cannot be required
to pay a claim against his decedent’s estate prior to the time
it has been allowed and adjudicated by the county court.

3. REMoVAL. An executor is not removable on the ground

of failure to pay claims within the: time limited by the court,
when there are no funds in his possession with which to pay
the same, unless it appears that, but for his neglect, funds
would have been in his hands, available for the purpose.

APPEAL from the district court for Lancaster county:
ELLWoOD B. CHAPPELL, JUDGE. Reversed, with directions.

L. B. Fuller and Perry, Van Pelt & Marti, for appéllant.

Mazwell V. Beghtol, Glen H. Foe and J. Lee Rankin,
contra.

Heard before Goss, C. J., RoSE, DEAN, Goop, EBERLY,
DAY and PAINE, JJ.

Goob, J.

Defendant has appealed from a judgment removing him
from the position of executor of the will of his father,
Cash D. Fuller. The only ground in the application for
removal, and on which the county court acted, was fail-
ure of defendant to pay the claims against the decedent’s
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estate within the time previously limited by the order
of the county court.

It appears that letters testamentary were issued to de-
fendant October 30, 1929, and the same day the county
court entered an order limiting the time for filing claims
to March 3, 1930, and for the payment of claims to No-
vember 1, 1930. April 25, 1931, plaintiff, a creditor of
the estate, filed petition for the removal of defendant
on the ground above stated. Citation was issued to de-
fendant, to which he made a return, and a hearing was
had May 9, 1931. The order of removal was not entered
until November 3, 1931, and the same day the county
court appointed one Bodie as administrator de bonis non
with the will annexed. Defendant appealed to the dis-
trict court, where the judgment of the county court was
affirmed, and from that judgment appeal was perfected
to this court. )

The judgments of the county court and of the district
court, alike, are erroneous and cannot be sustained for
two good and sufficient reasons: First, defendant could
not have paid the claim of plaintiff at the time its peti-
tion was filed, or at the time of the hearing thereon,
because such claim had not been adjudicated and allowed
by the county court; secondly, there were no funds in
the hands of the‘executor with which to pay the claim,
had it been allowed.

It appears that the only assets of the decedent’s estate
which might have been available for the payment of claims
of creditors was a 1600-acre ranch located in Chase county,
Nebraska, and which was incumbered with a mortgage
and taxes to-an amount in excess of $8,000. This ranch
at one time, a few years previously, had a value of more
than $40,000. At the time the inventory of the estate
was filed, it was listed as having a value of a little more
than $17,000, from which would have to be deducted the
incumbrance thereon. It also appears that the claims
filed against decedent’s estate amount to approximately $9,-
500. The record shows more than ordinary diligence on
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the part of defendant to find a purchaser for the ranch
at a price that would approximately take care of the
claims filed against the estate, but he was unsuccessful.
At the time the petition for his removal was filed he had
pending in the district court an application for license
to sell the Chase county ranch, and such license was
granted on the 29th of April, 1931. Pursuant to this
license, the land was advertised and offered for sale. The
only bid that could be obtained was for $10,000, which,
had it been accepted, would have left little or nothing
for the payment of creditors. In the exercise of his best
judgment, defendant adjourned the sale, as he had a right
to do under the statute, and later readvertised the land
for sale, but prior to the time fixed for such sale he was
removed by the order of the county court.

It is significant that practically all creditors of the
estate, save the plaintiff, and representing more than 75
per cent. of the amount of claims, are objecting to the
removal of the executor and objecting to the sale of the
land at that time because, under present depressed finan-
cial conditions, its sale would not realize enough to pay
any substantial portion of the claims against the estate.

The petition did not state a cause of action, in that it
did not show that plaintiff had an adjudicated claim that
could have been paid by the defendant; and, secondly, the
petition failed to state that defendant had funds in his
hands, available for the payment of claims, or any facts
showing that he had been remiss in his duty to reduce
the assets of the estate to cash.

Section 30-309, Comp. St. 1929, provides the grounds
for the removal of an executor, and one of the grounds
therein provided is that, if the executor shall neglect “to
perform any decree of the court,” the county court may
remove such executor. In order that such neglect shall
be ground for removal, it must appear that the executor
has wilfully and without just cause neglected or refused
to comply with the order and decree of the court. More-
over, in the instant case, there was no order that he pay
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out of any funds in his hands the particular claim. The
order entered was only a time limit generally for payment
of claims. Certainly, the executor would not be remiss
in his duties if the claims had not been allowed by the
court, and, secondly, if, without any fault of his, no funds
were in his hands, available for the payment of claims,
he could not comply with the direction. The legal maxim,
lex mom cogit ad impossibilia, meaning, “The law does
not compel a2 man to do that which he cannot possibly
perform,” is quite applicable to the situation here dis-
closed.

It follows that the judgment removing defendant from
his position as executor is erroneous; and likewise the
order, appointing Bodie as administrator de bonis non
with the will annexed, is erroneous.

The judgment of the district court is reversed, and the
cause remanded to that court, with directions to enter
judgment in accordance with this opinion, and to certify
such judgment to the county court for its action, in com-
pliance with such judgment.

REVERSED.

ELLEN O’CONNOR, REVIVED IN THE NAME oF MARY O’CON-
NOR LYNCH ET AL., ADMINISTRATORS, APPELLEES, V.
LORA POWER ET AL., APPELLEES: UNITED STATES
NATIONAL BANK OF OMAHA, APPELLANT.

FiLep MARCH 23, 1933. No. 28298.

Mortgages: PRIORITIES. While the mortgagee may ordinarily assert
the invalidity of a prior mortgage, when that mortgage is a
valid subsisting lien between the parties, and there are no
intervening equities, he is estopped to question its priority
when his mortgage contains an express recital that it is given
subject to the prior mortgage.

APPEAL from the district court for Douglas county:
FRANCIS M. DINEEN, JUDGE. Former judgment of re-
versal vacated, and judgment of district court affirmed.
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Morsman & Maxwell, for appellant.

W. H. Herdman and Wear, Moriarty, Garrotto & Bo-
land, contra.

Heard before Goss, C. J., DEAN, Goop, EBERLY, DAY
and PAINE, JJ.

Day, J.

This is a foreclosure suit in which the only question
involved is the priority between two mortgages. In a
former opinion, ante, p. 113, the nature of the case was
set out in full. We shall refer hereafter to the owner
of the fee as Power, the holder of the first mortgage as
O’Connor, and the second mortgage as the bank. For-
merly, the court held that, since the first mortgage had
not been refiled, as provided by section 20-202, Comp. St.
1929, the bank, being a subsequent incumbrancer for
value, acquired a prior lien to the first mortgage. Power
executed the O’Connor mortgage April 1, 1914. The in-
terest on this mortgage was paid up to April 1, 1923.
This suit was filed January 29, 1927. Therefore, as be-
tween the parties Power and O’Connor, the mortgage,
and the note secured thereby, is valid and enforceable.

Power executed the mortgage to the bank on the 30th
of October, 1926, which mortgage was second in point
of time to the O’Connor mortgage, and contained the
provision in the granting clause that it was “subject to
the balance due on the mortgage for $3,000 to John C.
Fetzer.” O’Connor stands in the shoes of Fetzer by
virtue of an assignment. Is the bank estopped by the
foregoing recital to question the priority of O’Connor’s
mortgage?

In McNaughton v. Burke, 63 Neb. 704, we held: “A
conveyance of real estate subject to a mortgage is, in
substance, a conveyance of so much of the property only
as is not required for the satisfaction of the mortgage
debt.” The court cited Hartley v. Harrison, 24 N. Y, 170,
and quoted from it as follows: “A conveyance of land
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subject to a mortgage * * * is neither more nor less than
a simple deed of whatever interest or estate the grantor
has after the debt is satisfied out of it.”” And our court
continues: “The land having come to the company bur-
dened with the mortgage, it cannot now repudiate its
contract to hold subject to the mortgage; it cannot claim
under the deed and at the same time deny the validity
of the clause limiting the interest conveyed; in short, it
cannot, consistently with equity and good conscience, as-
sert that it is the owner of an interest which it neither
bought nor paid for.” While the identical equities are
not found in the instant case, the situation is somewhat
analagous. The bank loaned money upon the equity of
Power, at which time O’Connor had not refiled his mort-
gage, which was a valid subsisting lien as between the
parties, valid as to everyone except as to “subsequent
purchasers and incumbrancers for value.” Recognizing
the obligation of an honest debt, Power executed a second
mortgage to the bank, which was executed subject to the
O’Connor mortgage.

The appellant relies upon Wallber ». Caldwell, 79 Neb.
418, Nelson v. Becker, 32 Neb. 99, Wyman v. Searle, 88
Neb. 26, and Fort Scott v. Hickman, 112 U. S. 150, as au-
thority for the proposition that a recital in a mortgage
that it is subject to any balance due on the prior mort-
gage did not operate to stay the running of the statute
of limitations as against the lien of its mortgage nor
estop it from contesting O’Connor’s lien. The cases cited
are authority for the proposition that such a recital in
a deed is not an acknowledgment of the indebtedness
sufficient to toll the statute of limitations, as such ac-
knowledgment must be made to the creditor or to some
one authorized to represent him. The basis of the de-
cision in these cases was that a mere recital was not
such an acknowledgment as to be effective, since it was
made to a stranger, rather than the creditor or some
one acting for him. In these cases, the mortgagee was
permitted to assert the invalidity of a prior mortgage.
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The prior mortgage was not a valid subsisting lien against
the property and the recital in the deed was not sufficient
to restore its validity as between the parties. In the in-
stant case, the mortgage debt of O’Connor was a wvalid
subsisting lien upon the property and was a valid obliga-
tion of the mortgagor. In what better way could an
honest debtor deal fairly with his creditor? Power at-
tempted to do just this, and in the execution of the mort-
gage to the bank, which obligation he recognized at that
time and had recognized by payment of interest within
such time as to toll the statute of limitations, and, with
a desire not to impair O’Connor’s security, executed the
mortgage to the bank with the recital in the granting
clause that it was subject to the balance due on the first
mortgage. Fort Scott v. Hickman, 112 U. S. 150, was a
case of a Kansas mortgage and determined according to
Kansas law, and yet Kansas recognizes the distinction,
for in Moffatt v. Fouts, 99 Kan. 118, it was held: “Or-
dinarily a mortgagee may assert the invalidity of a prior
mortgage, but he is estopped to do so where his mortgage
contains an express recital that it was taken subject to
the prior mortgage.” In Howard v. Robbins, 170 N. Y.
498, it was held that, where a mortgage recites that it
is subject to a prior mortgage made by the same mort-
gagor, the mortgagee does not acquire as security for its
loan anything more than the equity of redemption after
the discharge of the first mortgage. Again, in National
Hardware Co. v. Sherwood, 165 Cal. 1: “Where a person
accepts a mortgage which recites that it is subject to
another mortgage on the same property, he is estopped
thereby and is not allowed to defeat or impair the other
mortgage by denying its priority or validity at the time
he took it to the amount of it as recited in his own
mortgage.” That is undoubtedly the correct rule in this
state, unless the rule is modified by section 20-202, Comp.
St. 1929. We are of the opinion that the statute has more
to do with record notice of mortgages than to operate as
a statute of limitations. The language of the statute is
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that, if the mortgage is not refiled within ten years from
the date the cause of action accrues, it shall cease to be
notice of the mortgage as unpaid, and the lien thereof
shall cease absolutely as to subsequent purchasers and in-
cumbrancers for value. In the instant case, the mort-
gagor, Power, had kept the mortgage debt to O’Connor
alive by the payment of the interest. He recognized the
obligation as binding upon him, and he unquestionably
intended to keep the mortgage lien of O’Connor alive,
because, when he executed the mortgage to the bank, he
made it expressly subject to the O’Connor mortgage and
the bank accepted it upon that basis. There is not any
"question of the notice of the filed mortgage, because the
bank had the most effective notice that could have been
given, which was a reservation by the mortgagor of the
interest in the property intended to be subject to the
lien. While the mortgagee may ordinarily assert the
invalidity of a prior mortgage, when that mortgage is a
valid subsisting lien between the parties, and there are
no intervening equities, he is estopped to question its
priority  when his mortgage contains an express recital
that it is given subject to the prior mortgage. For the
reasons stated herein, the judgment of the court hereto-
fore rendered is vacated, and the judgment of the dis-
trict court is
AFFIRMED.

FIrRST NATIONAL BANK OF DECATUR, APPELLANT, V. JAMES
J. YOUNG ET AL., APPELLEES.

FiLep MARCH 28, 1933. No. 28434.

1. Chattel Mortgages: UNPLANTED CRoPS: EQUITY. As between
the parties, a definite and clearly established agreement, based
upon a good consideration, to execute, after they are grow-
ing, a mortgage upon crops not yet planted, may be enforced
in equity if the situation of the parties and property is such
that justice and equity call for such a remedy.
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FiLiNg: UNPLANTED CRroPS: NOTICE. “The filing of
a chattel mortgage upon specifically described property will not
operate as constructive notice of an agreement therein con-
tained to give a chattel mortgage upon unplanted crops.”
American State Bank v. Keller, 112 Neb. 761,

PRIORITY. A mortgagee who has notice, either actual
or constructive, of the rights of another to a prior chattel
mortgage is not a mortgagee in good faith and his lien will
be subordinated to the rights of that other. Weigand v. Hyde,
109 Neb. 678; Kelly v. Kannarr, 118 Neb. 472,

MORTGAGEE IN Goop FAITH. A mortgagee in good
faith is one who takes a chattel mortgage to secure a debt
actually and justly owing to him without actual or constructive
notice of prior equities against the mortgaged property. State
Bank of Gering v. Grover, 110 Neb. 421.

VALIDITY. “An oral chattel mortgage is good as be-
tween the parties thereto; it is invalid only as to creditors and
subsequent purchasers in good faith, Creditor in this connec-
tion means judgment, execution or attachment creditor; a subse-
quent mortgagee with notice is not so regarded.” Reiss w.
Argubright, 3 Neb. (Unof.) 756.

APPEAL from the district court for Thurston county:
MARK J. RYAN, JUDGE. Affirmed.

Howell, Tunison & Joyner and A. P. Coleman, for ap-
pellant.

A. D. Raun and Stason & Knoepfler, conira.

Heard before Goss; C. J., Rosg, DEAN, GooDp, EBERLY,
DAY and PAINE, JJ.

Goss, C. J.

The plaintiff, hereinafter called First National, on July
10, 1931, sued defendant Young to establish and foreclose
an equitable lien upon his crops. The suit was upon a
written agreement, made on March 26, 1931, by Young,
before the crops were planted, that he would give a
chattel mortgage on his 1931 crops, as soon as planted
and growing, to secure his note of the same date. Young
had refused a demand for the mortgage. The summons
was issued the day suit was filed and Young was served
the next day. The record does not show that Young
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ever answered or otherwise pleaded either to the petition
or to the amended petition. He took no part in the trial
except as a witness.

On September 26, 1931, First National filed an amend-
ed petition, making the State Bank of Decatur, herein-
after called State Bank, an additional party to the suit,
and alleging that State Bank claims an interest in the
same chattels by reason of a mortgage thereon, but First
National alleged priority of its equitable lien.

On October 14, 1931, State Bank answered, setting up
its notes executed by Young June 23, 1931, and its chat-
tel mortgage of the same date, covering the crops and
certain machinery and live stock, and claiming a prior
lien. Issues between the banks were finally joined.

Trial was to the court at the February, 1932, term.
The court duly found and decreed that Young was in-
debted to First National on his note and gave judgment
for the amount due; and that Young had agreed but
failed to give First National a chattel mortgage and
awarded it a mortgage lien upon the crops subject to the
first mortgage lien to State Bank. The court found and
decreed that the State Bank chattel mortgage, executed
June 23, 1931, was filed of record July 13, 1931, and was
a first lien for the amount found due. First National ap-
pealed.

The evidence on the trial developed that Young’s writ-
ten agreement to give First National a chattel mortgage
covering the 1931 crops to be planted was in the form
of a recital in his March 26, 1931, chattel mortgage in
favor of plaintiff and covering other chattels. That mort-
gage was recorded April 1, 1931. It is not involved here
except as it furnishes proof that Young agreed in that
writing to give the mortgage alleged in both the petition
and amended petition.

As between the parties, a definite and clearly estab-
lished agreement, based upon a good consideration, to
execute, after they are growing, a mortgage upon crops
not yet planted, may be enforced in equity if the situa-
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tion of the parties and property is such that justice and
equity call for such a remedy. Sporer v. McDermott, 69
Neb. 533; Ryan v. Donley, 69 Neb. 623; Rogers v. Trum-
ble, 86 Neb. 316; Skala v. Michael, 109 Neb. 305. ‘“The
filing of a chattel mortgage upon specifically described
property will not operate as constructive notice of an
agreement therein contained to give a chattel mortgage
upon unplanted crops.” American State Bank v. Keller,
112 Neb. 761. A mortgagee who has notice, either actual
or constructive, of the rights of another to a prior chattel
mortgage is not a mortgagee in good faith and his lien
will be subordinated to the rights of that other. Weigand
v. Hyde, 109 Neb. 678; Kelly v. Kannarr, 118 Neb. 472.
A mortgagee in good faith is one who takes a chattel
mortgage to secure a debt actually and justly owing to
him without actual or constructive notice of prior equities
against the mortgaged property. State Bank of Gering wv.
Grover, 110 Neb. 421; State Bank of Lushton v. Kelley
Co., 49 Neb. 242. Under the evidence, as the district court
found it and as we find it on the trial de novo, the follow-
ing conclusions must be drawn: (1) First National was
entitled in equity to judgment against Young on his writ-
ten agreement to give it a chattel mortgage; and (2)
State Bank was not charged with constructive notice of
that written agreement by reason of its presence in
Young’s recorded chattel mortgage to First National; (3)
State Bank had no actual or constructive notice, prior to
this suit, that First National was entitled to such chattel
mortgage from Young.

The chief question of fact to be decided is whether
First National then knew that Young had already given
such a chattel mortgage. While the decree did not ex-
pressly find that First National knew that Young had
given a chattel mortgage to State Bank before Young
was served with summons in this suit, that is the effect
of the decree. First National says in its brief: “Only
one point can be said to be in dispute, and that is,
whether -Mr. Way knew of the State Bank mortgage when
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this suit was commenced.” D. Roy Way was president of
First National and handled its transactions with Young.

Mr. Way testified that he and Mr. Larson, cashier of
First National, went out to see Young the afternoon of
the day before the summons was served. He was cutting
grain. They asked him to give the promised chattel
mortgage on the crops. Mr. Larson testified that he went
out with Mr. Way the evening before the summons was
served. Whether the visit was before the petition was
filed or before summons was issued is not clearly shown,
but it was the day before the summons was served on
Young. Young said he would not give the mortgage.
The foregoing was in chief. For defendant, Mr. Young
testified as to this matter. He said they came on July
10. Mr. Larson remained in the car, about 40 or 50
yvards from the barn. Mr. Way came to Young and asked
him if he was going to give a mortgage on the crops.
He answered: “Roy, I have got an advance in another
place, where I can get something on the crop. I gave a
mortgage to Bert Rossiter on my crops.” He testified
he was speaking of Emmett Rossiter, the president of the
State Bank. The bill of exceptions recites there was no
rebuttal evidence. In this state of the evidence on this
pivotal point, the trial judge who saw and heard the
witnesses accepted the testimony in behalf of State Bank.
If Young told the truth, First National had actual notice
of State Bank’s mortgage the day before summons was
served and probably before the petition was filed. First
National proved it was filed at 5:45 p. m., July 10, 1931.

Appellant urged that the commencement of the action
at 5:45 p. m., July 10, 1931, followed by service of sum-
mons on defendant Young the next day, constituted lis
pendens and fixed the lien of First National on the crops
as superior to State Bank lien under its mortgage of June
23, 1931, but not filed until July 13. It may be noted
that the record also shows a written notice of lis pendens
was filed in the office of county clerk July 11, 1931, at
8 a. m. Appellant also claims that the unfiled chattel
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mortgage of State Bank is absolutely void under section
36-301, Comp. St. 1929, on the ground that First Na-
tional was “a lien-holder creditor and a subsequent mort-
gagee.” The language of that section does not make an
unfiled chattel mortgage void as against all subsequent
purchasers and mortgagees. In that respect it says, “as
against subsequent purchasers and mortgagees in good
faith.” Tirst National was not a “lien-holder creditor”
until it impounded this property by its suit. As of the
moment the suit was effective the rights of the respective
parties were fixed and subject to be adjudicated. Then
and to that extent First National became a lien holder,
as it terms it.

Section 20-531, Comp. St. 1929, begins as follows:
“When the summons has been served or publication made,
the action is pending so as to charge third persons with
notice of pendency, and while pending no interest can be
acquired by third persons in the subject-matter thereof as
against the plaintiff’s title.” The contest here is over
priority between plaintiff bank, which was entitled (as
events showed) to a chattel mortgage from defendant
Young, and defendant bank, which already had one from
the same defendant covering the same property. The
purpose of the rule of lis pendens was to preserve the
status of the rights over the specific property affected,
to hold it within the jurisdiction of the court for the
purpose of granting the relief sought, and to prevent third
persons, during the pendency of the litigation, from ac-
quiring any interest in the property which would preclude
the court from granting the relief sought. Merrill .
Wright, 65 Neb. 794.

Such was the effect here. The pendency of the suit
against Young impounded the crops until the court ad-
judged the rights of the parties interested. While the
notice precluded others than the parties to the suit from
thereafter acquiring interests in the crops pendente lite,
it did not affect existing rights, nor prevent the court
from adjudicating the rights of State Bank when it later
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became a party and pleaded and proved them. The rights
of State Bank were not, in the word of the statute,
“acquired” while the action was pending. The rights of
State Bank, under its chattel mortgage, were acquired
June 23, 1931. As against Young, the mortgage was
valid. As against First National, considered either as a
creditor or as a mortgagee, was it valid if First National
had actual notice thereof on July 10, 1931, as Young
testified it had and as the district court held it had?

Section 36-301 makes an unrecorded chattel mortgage
absolutely void as against “the creditor of the mortgagor,
and as against subsequent purchasers and mortgagees in
good faith.” But that section has been interpreted in
this jurisdiction, as in most others, as not rendering an
unrecorded chattel mortgage invalid as against a subse-
quent mortgagee who takes with notice. A “subsequent
purchaser in good faith” is one who acquires title from
a mortgagor “after the execution of the mortgage and
without notice thereof.” Farmers & Merchants Bank of
York v. Anthony, 39 Neb. 343. ‘“A chattel mortgage is,
in most jurisdictions, valid as against a subsequent pur-
chaser with notice thereof, although it has not been filed
or recorded.” 11 C. J. 520, citing Wagner v. Steffin, 38
Neb. 392; Railsback v. Patton, 34 Neb. 490.

“A subsequent mortgagee is ordinarily regarded as
standing on the same footing as a subsequent purchaser.”
11 C. J. 520, citing Reiss v. Argubright, 3 Neb. (Unof.)
756. In the case cited, Pound, C., said: “An oral chattel
mortgage is good as between the parties thereto and
others having notice thereof; it is invalid only as to
creditors and subsequent purchasers in good faith. Conch-
man v. Wright, 8 Neb. 1, 4; Sparks v. Wilson, 22 Neb.
112, 114. Creditor in this connection means judgment,
execution or attachment creditor; a subsequent mortgagee
with notice is not so regarded. FEarle v. Burch, 21 Neb.
702; Farmers & Merchants Bank of York v. Anthony, 39
Neb. 343, 347.”
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So we are led to conclude that, if it or its officers had
actual notice on July 10, 1931, of the chattel mortgage of
the State Bank, First National cannot have priority. The
evidence is not as satisfactory on this point of notice as
we might wish., The trial judge saw and observed the
witnesses. He accepted as true the unequivocal testimony
of Young that he told Mr. Way, president of First Na-
tional, on July 10, that he had already given the chattel
mortgage to State Bank. Over against this is little but
the testimony of Larson to the effect that Young had
promised on two or more occasions to execute the chattel
mortgage but had failed to do so, and on July 10 declined
to execute that promised mortgage. In the circumstances,
we find that First National had actual notice from Young,
before this suit was eff