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JEss CAIN, APPELLANT, V. IrA MILLER, SHERIFF, APPELLEE.

Frep DeceMBer 30, 1922. No. 22468.

Divorce: TEMPORARY ALIMONY. An order for the payment of
temporary alimony for the support of a wife possesses different
characteristics from an ordinary debt. It is designed to secure
the performance of a legal duty in which the public has an in-
terest. It may be modified or set aside upon a proper showing
by the court which rendered it, as the circumstances may war-
rant.

CONSTITUTIONAL Law. An order to pay tem-
porary allmony is not a mere debt, and the provision of the
Constitution that “no person shall be imprisoned for debt in any
civil action on mesne or final process, unless in cases of fraud,”
does not apply to a wilful and contumacious refusal to obey an
order of the court to pay temporary alimony.

: ReMEDIES. The first section of chapter 40,
Laws 1883 (Comp. St. 1922, sec. 1534), when considered in con-
nection with section 2 of the act (Comp. St. 1922, sec. 1535), w0
the effect that “the remedy given by this act shall be held to
be cumulative and in no respect to take away or abridge any
subsisting remedy or power of the court for the enforcement of
such judgments and orders,” held not to take away the then sub-
sisting powers of courts of chancery to enforce obedience to their
orders in divorce cases by contempt proceedings.

Powers or Districr Courrs. It was formerly
the practlce in England that decrees of the ecclesiastical courts
in divorce actions, such courts being of limited powers, were
enforced by the chancery courts. When the whole subject of di-
vorce and alimony was committed by statute to the district court
of this state, possessing full equity powers, such courts were
invested with the same power to enforce their decree in divorce
cases as the chancery courts of England had.

ConTEMPT: PENALTY. It is the duty of a
husband to support his wife. When, in an action for divorcs,
a husband has been ordered by the court to pay tenporary ali-
mony for the support of his wife during the pendency of the
suit, and the husband, being of sufficlent ability to pay the
same, wilfully and contumaciously refuses to pay, having no
just or reasonable ground for his failure or refusal, such refusal
constitutes contempt of court, and such order may be enforced
by imprisonment until the amount ordered is paid.

Imprisonment is a serious and dras-
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tic remedy.. No one should be committed to jail for refusal to
pay temporary alimony unless it is clear that the refusal is
wilful and contumacious. If the defaulting husband has in
good faith no means or ability to procure means wherewith to
pay the alimony, does not wilfully refuse to obey the order of
the court, and has just or reasonable cause for his failure to do
so, he may purge himself of the contempt by so showing, and
in such case would be entitled to his discharge.

7. Courts: OveBRULING ForMER Decistons. While the court is re-
luctant to interfere with former decisions, yet where they have
not become a rule of property, and pertain merely to a question
of practice, and the court did not have the aid of counsel to
present both sides of the question before the basic decision was
made, we will not hesitate to adopt the proper practice and set
aside the erroneous decisions.

8. Cases Overruled. Segear v. Segear, 23 Neb. 306, and Leeder v.
State, 55 Neb. 133, examined and overruled.

AprpeaL from the district court for Lancaster county:
WiLLARD E. STEWART, FREDERICK K. SHEPHERD, WILLIAM
M. MorNING and ErriorT J. CLEMENTS; JUDGES. Afirm-
ed.

W. W. Towle and Francis V. Robinson, for appellant.
Claude S. Wilson and Albert S. Johnston, contra.
C. C. Flansburg, amicus curie.

Heard before Morrissgy, C. J., LerToN, DAY, RoSE and
AvpricH, JJ., REDICK, District Judge.

LeTTON, J.

Relator was confined in the county jail of Lancaster
county under a commitment for contempt on account of
his failure to comply with an order of the district court
to pay temporary alimony, suit money and attorney’s fees
for the benefit of his wife, who had begun an action for
divorce against him. He applied to the district court
for a writ of habeas corpus to discharge him from cus-
tody. The writ was denied, and from the order denying
the writ he appeals.

The sole question presented is: Did the distriet court
possess jurisdiction to punish, by contempt proceedings,
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the refusal of relator to obey the order? If the case at
bar falls within the principles of Segear v. Segear, 23
Neb. 306, and Leeder v. State, 55 Neb. 133, and if we
adhere to the views expressed in those cases, then the
relator is entitled to his discharge. :

In Segear v. Segear, 23 Neb. 306, an order to pay
temporary alimony had been made. Defendant failed to
comply with this order, and was cited to appear and
show canse why he should not be dealt with ‘for con-
tempt. He appeared and alleged he had no property or
other means of complying with the order of the court.
After the granting of a divorce to the wife, it appearing
that defendant had neglected to pay the allowance of
alimony, amounting to $225, the court ordered that he be
committed to jail until he pay, or satisfactorily secure
the payment of, that sum and costs, on which a capias
ad satisfaciendum issued and he was committed to jail.
On error proceedings to this court, he was discharged.
In the opinion by Cobb, J., section 1 of the amendatory
statute of 1883 (Laws 1883, ch. 40) was quoted. It
provides: “All judgments and orders for payment of

alimony or of maintenance in actions of divorce or
" maintenance shall be liens upon property in like man-
ner as in other actions, and may in the same manner
be enforced and collected by execution and proceed-
ings in aid thereof, or ¢ther action or process, as other
judgments.” It was said: “The provisions of this sec-
tion establish the character of an order for the pay-
ment of alimony with that of a judgment at law, and
limits the enforce:nent and collection to the same means.”
Tt was also said that the commitment for contempt was
not a lawful remedy, nor was the nonpayment of the
judgment “wilful disobedience” to the order of the court.
It may be noted that there was no appearance in this
court for defendant in error, so that the court was not
aided by the argument of counsel, or the production of
authorities presenting the contrary view.

In Leeder . State, 535 Neb. 133, the respondent had
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been ordered, in 1888, to pay the sum of $500 as per-
manent alimony in a divorce action. An execution at
that time issued upon the judgment and returned, no
property found. 1In 1898, no other execution having been
issued in the meantime, and no motion or pleading being
filed, an order was issued that defendant show cause
why he had not complied with the order of the court for
the payment of the $500. He. appeared and promised
to pay $100 in three days. He failed to make this pay-
ment, and was attached for contempt in not comply-
ing with the order of the court. He answered that he
was without means and pleaded his exemptions. The
court adjudged him guilty of contempt, and ordered him
to pay a fine of $200 and costs, and stand committed to
jail until the fine and costs were paid. Upon error pro-
ceedings, this court, by Norval, J., said: “Section 20
of our Bill of Rights declares: ‘No person shall be im-
prisoned for debt in any civil action on mesne or final
process, unless in case of fraud.” Manifestly a decree
for permanent alimony is a debt, within the meaning of
the above provision of the Constitution. (Const., art.
I, sec. 20.)” It was further stated: “The defendant
could no more be adjudged guilty of contempt, and fined
and imprisoned for failing to pay the $100. than he could
be punished as for contempt for a refusal to pay his
grocery bill, or to pay an ordinary judgment.” Segear
v. Segear, 23 Neb. 306, and Nygren v. Nygren, 42 Neb
408, are cited to support these views.

Nygren v. Nygren, 42 Neb. 408, merely decides that
under the amended statute a decree for alimony became
a lien upon the real estate of the husband. The question
presented now was not involved.

In Fussell v. State, 102 Neb. 117, which was a prosecu-
tion under chapter 186, Laws 1915 (which provides, in
substancey that when a husband, against whom a decree
for "alimony for the support of his children shall have
been rendered, shall, without good cause, refuse to pay the
amounts provided, he shall be guilty of a misdemeanor)
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it was held that the act was evidently passed by the leg-
islature for the express purpose of giving the district
court power to enforce orders and decrees in divorce
cases, and that the court would ordinarily have such
power by a contempt proceeding; but, this court having
held in the Segear and Leeder cases that a decree for
~alimony is not so enforceable, the legislature passed the
act now under consideration. It was also held that this
statute did not provide for imprisonment for debt.

From this review it is evident that the view .that
orders for the payment of alimony are debts like ordinary
judgments rests primarily upon a decision in which no
appearance was made by counsel to maintain the other
view.

Are these decisions sound? After it had been held in
Swansen v. Swansen, 12 Neb. 210, that, as the statute
then stood, a decree for alimony did not constitute a lien
on real estate, the legislature passed the amendatory act
of 1883. The first section of this act, as we have seen,
provides that judgments and orders in divorce cases,
shall be liens upon property as in other actions, and
may in the same manner be enforced and collected by
execution, or other process as in other judgments. Sec-
tion 2, which is not mentioned in the Segear or Leeder
opinions; but which is relied upon as justifying the
imprisonment of the relator, so far as material here, is
as follows: “The remedy given by this act shall be held
to be cumulative and in no respect to take away or abridge
any subsisting remedy or power of the court for the en-
forcement of such judgments and orders.”” Laws, 1883,
ch. 40, sec. 2. What remedy or power of the court for
the enforcement of judgments and orders then subsisted?
In a consideration of the power of divorce courts in this
country, Mr. Bishop says: ¢“That, though our ancestors
did not bring with them the English ecclesiastical courts,
they brought the law which in England those courts
administered, so far as applicable to our situation and
circumstances. It had no practical force with us while
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there was no tribunal to administer it. But on the
establishment of a tribunal—as by authorizing a common-
law or equity court to grant divorces for adultery or
cruelty—such law occupied the same relation to the sub-
ject as any other branch of the common law to its sub-
ject.” 1 Bishop, Marriage, Divorce and Separation, sec.
123. And, also, in section 126: “If we should deny
the doectrine of law in abeyance, and even hold that the
marriage and divorce law of the English ecclesiastical
courts did not become common law in the American
colonies on their settlement from England, still, when
the statute of a state authorizes divorce for a cause
named, it carries with it by interpretation the further
provision that it shall be enforced after the English
rules and methods, so far as adapted to our circumstances
and the common practice of the particular court, and
not in conflict with any statutory terms.” . He illustrates
this by the doctrines of connivance, condonation and
recrimination, which are not to be found in the statutes.
und yvet are applicable as defenses in a divorce suit.
Petrie v. Pecople, 40 I1l. 334; Barber v. Barber, 62 U. 8.
582. This court has taken the same view. Cizek «.
Cizek, 69 Neb. 800; Cizek v. Cizek, 76 Neb. ©97; Wharton
v. Jackson, 107 Neb. 288.

A few courts refuse to allow the remedy by contempt
proceedings for ~wilful refusal to pay alimony. The
reasons given are that, since the legislature has provided
a remedy by execution, the ancient power of courts of
chancery to enforce their orders by attachment of the
person has Leen abolished; or, that such an order for
the payment of alimony is a mere debt, and that im-
prisonment for debt is abolished by the Constitution.
The courts of Missouri assign both reasons. The first
reason is assigned in McMakin v. McMakin, 68 Mo. App.
57, and In re Kinsolving, 135 Mo. App. 631. Coughlin
r. Ehlert, 39 Mo. 285, giving the second reason, and hold-
ing that therefore one refusing to obey an order for the
payment of alimony may not be imprisoned, is based
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upon Roberts v. Stoner, 18 Mo. 481, which was not a
divorce and alimony case. In Aspinwall v. Aspinwall,
53 N. J. IEq. 684, construing a statute of the state, the
first reason is assigned; also in Gane v. Gane, 45 N. Y.
Super. Ct. 355. The second reason is given in Marsh wv.
Marsh, 162 Ind. 210.

Some courts, while denying the remedy by contempt
for refusal to pay permanent alimony, allow it to be
used where there had been a wilful and unreasonable
refusal to pay temporary alimony. In Michigan it is
held that an order for the payment of temporary alimony
not being recoverable by execution, an attachment for con-
tempt will lie. It is said: “The statutes have done
away with the barbarous rules which made process of
contempt the usual remedy for the enforcement of equi-
table rights.”” "But it is also said: ‘“The nature and pur-
pose of allowances to carry on litigation would not allow
them to depend for enforcement upon executions. Unless
they can be enforced in some other way, they may be
practically defeated.” Haines v. Haines, 35 Mich. 138.
See North v. North, 39 Mich. 67; Carnahan v. Carnahan,
143 Mich. 390. The same rule is followed in Connectlcut
Lyon v. Lyon, 21 Conn. 185; and in Towa in Bailey v.
Bailey, 69 1a. 77; Groves’ Appeal 68 Pa. St. 143. Other
cases hold such-remedy may be availed of to enforce
payment of either kind of alimony. Park v. Park, 80
N. Y. 156; Murray v. Murray, 84 Ala. 363; State v. King,
49 La. Ann. 1503; In re Fanning, 40 Minn. 4; Dwelly v.
Dwelly, 46 Me. 377; Pain v. Pain, 80 N. Car. 322; Blake
v. People, 80 Ill 11 Tolman v. Leona/rd 6 App D. C.
224; Morton v. Mmton 4 Cush. (Mass.) 518; Slade wv.
Slade 106 Mass. 499; Bronk wv. State, 43 Pla 461;
Brinkley v. Brinkley, 4( N. Y. 40; Ez parte Dawis, 101
Tex. 607; Pinckard v. Pinckard, 23 Ga. 286; Carlton v.
Carlton, 44 Ga. 216; Staples v. Staples, 87 Wis. 592;
GQalland v. Galland, 44 Cal. 475; Smith v. Smith, 81 W
Va. 761.

A judgment, order or decree for the payment of tem-
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porary alimony possesses different characteristics from
an ordinary debt. Before it is made the court has
decided that it is the duty of the defendant in the case
to support his wife, and that he has the power to do so.
It is designed to secure the performance of a legal duty
in which the public has an interest. It may be modified
or set aside upon a proper showing by the court which
rendered it, as circumstances may warrant. Audubon
v. Shufeldt, 181 U. 8. 575; Petrie v. People, 40 111. 334;
Wightman v. Wightman, 45 I11. 167 ;- Stonehill v. Stone-
hill, 146 Ind. 445; Lyon v. Lyon, 21 Conn. 185; State v.
Cook, 66 Ohio St. 566; Barclay v. Barclay, 184 Ill. 375.

We conclude, therefore, that the order to relator to
pay temporary alimony is not a mere debt, and that the
provision of the Constitution that “no person shall be
imprisoned for debt in any civil action on mesne or final
process, unless in cases of fraud” (Const., art. I, sec. 20),
does not apply to the wilful refusal to obey such an
order of the court.

As to the other contention: The holding that con-
tempt proceedings may not be availed of because an
execution can issue may be correct under the statute of
some states, but in this state the act of 1883, by the
second section, expressly provides that the remedy by
execution and lien provided for by the first section shall
be cumulative and shall not take away or abridge any
subsisting power of the court for the enforcement of
such judgments and orders. We have seen that the
remedy by contempt proceedings for the nonpayment of
temporary alimony is almost unanimously held to be one
of the inherent powers of the court in divorce proceed-
ings.

We are reluctant to interfere with former decisions,
Lut where they have not become a rule of property, and
pertain merely to a question of practice, and the court
did not have the invaluable aid of counsel to present both
sides of the question before the basic decision was made,
we should not hesitate to adopt the proper practice and,
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set aside the erroneous decisions. The rule of stare de-
cisis is not so binding in mere matters of practice as in
those of substantive law.

Despite the ideas of some would-be social reformers,
it is still the legal duty of every husband to support his
wife, and until this duty has been removed by the leg-
1slature it should be enforced. When a failure to dis-
charge this duty has been made to appear before a court
of competent jurisdiction, -and an order pendente lite has
been made that he fulfil this obligation, a wilful, definite
and contumacious disobedience of the order by a hale
and hearty man, able to earn a living, or with other
means, without just or reasonable cause, does in fact
constitute a contempt of court, and may be punishable
as such. To commit to jail is a harsh and drastie
remedy. Of course, if the refusal is not wilful, if the
defaulting husband has in good faith no means where-
with to pay the alimony, and does not wilfully refuse -
to obey the order of the court and has just or reasonable
cause for his failure to comply, he may purge himself
of the contempt by so showing.

We feel justified in taking the position occupied by
the maJomty of courts in this country upon the proposi-
tion, in overruhng Segear v, Segear, and Leeder v. State,
supra, and in holding that the relator, having been law-
fully committed for contempt in w1lfully dlsobe)mg the
order of the court, is not entitled to discharge by a erf
of habeas corpus.

AFFIRMED.

IN RE ESTATE oF LAURA V. KANE.
Marp M. HOLCOMB, APPELLEE, V. FRED A. KANE ET AL,
APPELLANTS.

Freep Decemeer 30, 1922. No. 22162,

1. Witnesses: CoMpPETENCY: PROPONENT or Lost Wmr. In a pro-
ceeding to establish and probate a lost will, the proponent who
is a devisee or an heir at law is not disqualified by the follow-
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ing statutory provisions to testify to conversations between
himself and testatrix, a deceased person, in regard to the exe-
cution and the contents of the lost will: “No person having a
direct legal interest in the result of any civil action or proceed-
ing, when the adverse party is the representative of a deceased
person, shall be permitted to testify to any transaction or conver-
sation had between the deceased person and the witness.” Comp.
St. 1922, sec. 8836.

2. Appeal: FinpiNgs BY COURT. "Where the district court acts in
the place of a jury in determining an issue of fact on conflict-
ing evidence sufficient to support a judgment in favor of either
party, the finding on that issue will not be reversed on appeal
unless clearly wrong.

APPEAL from the district court for Scotts Bluff county:
RarpH W. HoBART, JUDGE. Affirmed.

L. L. Raymond and Morrow & Morrow, for appellants.
Mothersead & York, contra. |

Heard before Morrissgy, C. J., LETTON, ROSE, DEAN,
FLANSBURG and DAy, JJ., SHEPHERD, District Judge.

Rosg, J.

This proceeding was begun in the county court of
Scotts Bluff county to probate what is alleged to be the
lost will of Laura V. Kane, deceased. The lost instru-
ment offered for probate was dated January, 1914, Tes-
tatrix, a widow, died January 11, 1919, seised of 80 acres
of land in Scotts Bluff county. Three children survive
and all are over 30 years of age. They are Dorothy Cor-
delia Leek and Mae M. Holcomb, married daughters, and
Fred A. Kane, son. According to the lost will the mother
devised 50 acres of her land to Mae and the remaining
30 acres in equal shares to Dorothy and Fred. Mae is
proponent and Fred and Dorothy are contestants. By
objection and answer the execution of the purported lost
will is denied. ' It is' also alleged by contestants that
the will offered for probate, if executed, was intentionally
revoked or destroyed by their mother. The county court
dismissed the proceeding, and proponent appealed to the
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district court, where there was a trial without a jury,
resulting in a decree establishing and probating the lost
will. Contestants have appealed. ’ .

The principal question presented is the competency of
testimony by Mae and her husband. They were per-
mitted, over the objections of contestants, to testify to
conversations between themselves and Laura V. Kane
in regard to the execution and contents of her will. If
there is a will, Mae, the proponent, is a devisee. If
there is no will, she is an heir at law. It is strenuously
argued that the district court, in overruling the .objec-
tions, disregarded the statutory rule declaring:

“No person having a direct legal interest in the result
of any civil action or proceeding, when the adverse party
is the representative of a deceased person, shall be per-
mitted to testify to any transaction or conversation had
between the deceased person and the witness.” Comp.
St. 1922, sec. 8836.

This statute does not.disqualify Mae, though she is
the proponent and a devisee, or an heir at law, as a wit-
ness in the contest of the will or destroy her testimony
as to conversations between her and her mother. The
question is not an open one in this state. The rule and
the reasons on which it is based have been stated in sev-
eral opinions. The proceeding to probate a will and
the contest thereof do not diminish or increase the
estate. The issue to be determined is .the making of
the will. Who succeeds to the property rights of de-
cedent? In McCoy v. Conrad, 64 Neb. 150, the principle
was announced in the following language: .

“In a contested proceeding for the probate of a will,
the heirs at law of the alleged testator are not disquali-
fied by the statute as witnesses to transactions and con-
versations with the deceased.”

This rule may apply to devisees and to proponents.
In a later discussion it was said: '

“The heir is not in all litigation concerning the estate
of the deceased the representative of the deceased within
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the meaning of our statute. It is only when he stands
in place of the deceased so as to uphold a right that
the deceased had at the time of his death that he may
be said to represent the deceased. When the right of
the deceased at the time of his death is not in contro-
versy, but the question is to whom does that right de-
scend, the heir, although a party to the litigation, does
not in that action represent the deceased within the
meaning of the statute.” Sorensen wv. Sorensen, 68
Neb. 509. .

The doctrine has since been recognized as settled law
in the case of In re Estate of Wiese, 98 Neb. 463, where
it is said that in a will contest there is no “representa-
tive of a deceased person.” While the courts in different
jurisdictions are not in harmony on this question, the
weight of authority and the better reasoning seem to
support the doctrine announced in the former decisions
of this court. See note in 51 L. R. A. n. s. 189, under
the case of Whitehead v. Kirk. .

Some confusion has apparently arisen from the follow-
ing language used in the opinion in McCoy v. Conrad,
64 Neb. 150:

“After the will of a decedent has been established, the
devisees and legatees are properly regarded as within the
protection of the statute, but, so long as they are merely
the proponents of a contested alleged will of the deceased,
their interests are as clearly adverse to those of the
heirs at law or other acknowledged representatives of
the decedent as are those of other litigants seeking to
recover against his estate on account of any other trans
action had with him in his lifetime. In such litigation
the plaintiffs or proponents, being named as devisees or
legatees, as the case may be, are assailing the estate with
the view of the appropriation of it, or of a part of it,
to their own uses. Any such assailants are, therefore,
clearly excluded by the statute, and so, of course, is an
executor in the proposed will.”



Vor. 109] SEPTEMBER TERM, 1922. 453

Sweedland v. State.

The last sentence in the excerpt is invoked by con-
testants to disqualify as a witness the proponent, a
devisee, and her husband. No such an inference can be
drawn from the opinion as a whole. The principle of
law announced and the reasoning in the context show
that proponent, a devisee, and her husband are not dis-
qualified in the present contest to testify to conversations
with testatrix in regard to the execution and the contents
of the lost will. Tn overruling the objections, therefore.
the trial court did not err.

It is also argued that the evidence is insufficient to
sustain the findings of the district court. The sufficiency
of evidence is not in doubt, when that of proponent and
her husband is considered. The making, witnessing and
publishing of the will in January, 1914, at the village of
Chambers, in Holt county, are clearly shown. The de-
vises in specific terms are also proved. There was tes-
timony on both sides of the issue as to whether testatrix
destroyed or revoked the will, but the trial court decided
that issue in favor of proponent on evidence to support
a finding either way. The findings have the force of )
a jury’s verdict. There is no reason for disturbing those
findings, and it follows that the judgment is

AFFIRMED.

DeEwrY SWEEDLAND V. STATE OF NEBRASKA.
FrLep DecEmBER 30, 1922. No. 22866.

1. TLarceny: LANDLORD AND TENANT: DivistoNn or Crops. Under
a lease entitling the tenant to two-thirds of a crop of wheat and
the landlord to one-third, the dividing of the wheat as threshed
and the storing of the share of the landlord for him in a sep-
arate bin in a granary on the premises may constitute payment
of the rent to that extent and, as to the landlord’s share thus
stored, may terminate the relation of landlord and tenant and
bailor and bailee, though the tenant thereafter has the right to
remain in possession of the leased land during the rest of an
unexpired term.
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SupriciENCY oF Evipence. Evidence outlined in opinion
neld sufficient to sustain the conviction of a tenant for the
larceny of wheat raised on the leased land and stored thereon
for the landlord as his share of the crop.

Evmence: HarmieEss Error. In a prosecution for lar-
ceny, the failure to qualify a witness who testifies to the market
price of wheat charged to have been stolen is not a reversible
error, where the state and defendant stipulate in open court such
price and the jury base their finding of value thereon.

4. Criminal Law: EvIDENCE: CONFESSIONS. In a criminal prose-
cution, confessions of guilt, though made to a sheriff, are ad-
missible in evidence, if voluntarily made without threats or in-
ducements.

NonpresUDICIAL ERrors. Errors in the trial of a crim-
inal case do ndt require the reversal of a. conviction, if th27s
in no wise prejudice defendant. .

Frror to the district court for Kearney county :
Lewis H. BLACKLEDGE, JUDGE. Affirmed.:

Bruckman & Paulson, for plaintiff in error.

Clarence ‘A. Davis, Attorney General, Charles S. Reed
and J. L. McPheely, contra.

Heard before MorrissEY, C. J., RosE and FLANSBURG,
JJ., REpICK and SHEPHERD, District Judges.

Rosg, J.

In a prosecution by the state in the district court for
Kearney county, Dewey Sweedland, defendant, was con-
victed of the larceny of wheat valued at $22.88, the prop-
erty of Anna K. Jensen Homark. For that misdemeanor
he was sentenced to pay a fine of $100. As plaintiff in
error, he presents for review the record of his conviction.

It is first argued that the wheat was not the subject
of larceny by defendant because, as he views the record,
he was lawfully in possession of it as tenant and bailee
November 28, 1921, the date of the offense charged in
the information. He was not convicted of larceny in
the capacity of tenant or bailee, each of which is a sep-
arate statutory offense. He denies the taking of lessor’s
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wheat and argues that all incriminating evidence applies
either to larceny by bailee or to larceny by tenant. From
Anna K. Jensen Homark he had leased the farm on which
the wheat was raised and his lease did not expire until
March 1, 1922. The grain was on the leased farm No-
vember 28, 1921, and his conclusion of law is that he
was then in rightful possession as tenant and bailee and
therefore not guilty of larceny. According to the lease
defendant was entitled to two-thirds. of the crop and
lessor to one-third. The wheat was divided as it was
threshed. The portion belonging to lessor was stored
for her on the premises in the west bin of the granary
and defendant’s share was stored for him in the east
bin. There is evidence tending to prove that defendant,
after the division, hauled away his own share in a wagon;
that when he made his last trip to the east bin he
emptied it, getting part of a load only, and that he
backed his wagon to the west bin and took therefrom
wheat enough to make a full load. Witnesses testified
to having seen him in the act of taking wheat from the
west bin. There is proof of admissions’ by him that
he did so.

Were the jury justified in finding defendant guilty
of larceny as distinguished from larceny by bailee and
larceny. by tenant? Courts and text-writers often find
it difficult to determine when the bailment. or tenancy
ends, where the bailee or tenant retains a limited custody
of the property after the original bailment or tenancy
has partially or wholly served its purpose. Distinctions
are sometimes made between possession created by the
relation of bailor and bailee or of landlord and tenant
and mere temporary, unavoidable custody after the orig-
inal contract has been partially or -wholly. performed.
In the instant case the proof of larceny seems plain.
Until the respective shares of the wheat were separated,
defendant had possession of the crop for the purpose of
raising it and procuring his share. The division of the
crop and the storage of lessor’s portion for her in the
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west bin amounted to payment of the rent to that
extent and she had the right of immediate removal.
Defendant thus lost the complete possession and control
which he legally had before the crop was divided. There
was no new contract giving the tenant exclusive posses-
sion of the landlord’s wheat in the west bin and the law
did not imply a new bailment for such a possession. As
to the tenant’s original possession the tenancy and bail-
ment had served their purpose in respect to the wheat
in the west bin. There the landlord’s right of posses-
sion was complete. To that right such temporary, un-
avoidable custody as the tenant had was a mere incident
and was in a sense the custody of the landlord. She
had the right of entry for the purpose of taking her
property. Defendant had no right to touch the wheat
in the west bin for the purpose of removing any part
of it. Any duty which he had in respect to it after the
"shares were separated was not the duty of a bailee or
tenant as those relations were originally created. When
he entered the west bin and took his landlord’s wheat,
he committed a eriminal trespass. As to that particular
wheat the bailment and the tenancy had previously served
their purpose and had been terminated by the acts of
the parties. The conclusion is that the wheat in the
west bin was the subject of larceny by defendant when
he removed part of it.

It is also contended that the evidence is insufficient to
sustain the conviction. In this connection it is argued
that shrinkage will account for the estimated difference
between the quantity of wheat stored in the west bin and
the number of bushels found to have been removed there-
from by lessor. Evidence of the quantity taken and of
the price sustains the finding of the jury on the issue
of value. Shrinkage does not account for the difference
between the quantity of wheat stored for lessor and the
amount removed by her. All elements of the larceny
charged are sufficiently shown.

Complaint is made because a witness who failed to
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state he knew the market value of wheat November 28,
1921, was permitted to testify it was 92 cents a bushel
a week or 10 days later. Defendant was not thus prej-
udiced. Later in the trial the state and defendant stipu-
lated that the market value of wheat on the date men-
tioned was 88 cents a bushel and the record indicates
that the jury estimated the value of the stolen property
on that basis.

Testimony by the sheriff that defendant confessed his
guilt is also criticised as erroneously admitted. The
point is without merit. The evidence shows that defend-
ant voluntarily made his incriminating statements and
that to procure them no threats were made or induce-
ments offered.

There are other assignments of error, but no substan-
tial ground for reversing the judgment has been pre-
sented.

AFFIRMED.

EUGENE PURCHASE V. STATE OF NEBRASKA.
Frep Decemser 30, 1922, No. 22790,

1. Commerce: TaxarioN. “Interstate commerce cannot be taxed
at all by a state, even though the same amount of tax should
be laid on domestic commerce, or that which is carried on solely
within the state.” Robbins v. Shelby County Taxing District,
120 U. S. 489.

RreurarroN. “The power granted to congress, to reg-
ulate commerce among the states, being exclusive when the
subjects are national in their character, or admit only of one
-uniform system of regulation, the failure of congress to exer
cise that power in any case is an expression of its will that
the subject shall be left free from restrictions or impositions
upon it by the several states.” Robbins v. Shelby County Tazing
District, 120 U. S. 489.

3. : ReeurLaTION: POWERS OF STATES. “A state may enact
laws which in practice operate to affect commerce among the
states—as by providing in the legitimate exercise of its police
power and general jurisdiction, for the security and comfort

LR
it
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of persons and the protection of property; by establishing and
regulating channels for commercial facilities; by the passage of
inspection laws and laws to restrict the sale of articles in-
jurious to health and morals; by the imposition of taxes upon
avocations within its borders not interfering with foreign or ’
interstate commerce or employment, or with business exercised
under authority of the Constitution of the United States.” Rod-
bins v. Shelby County Tazxing District, 120 U. S. 489.

4. INTERSTATE COMMERCE. To take orders for goods in
one state which are to be shipped from another state is an inci-
dent of interstate commerce and comes exclusively under federal
control and is therefore not subject to the burden of state leg-
islation. ’

5. Opnoxious Rurings: REerier. In all that relates solely

and peculiarly to the actual regulation of interstate commerce,
the congress, and not the courts, must be applied to for relief
from a rule of law which may to some appear to be obnoxious,
or to obtain relief by affirmative legislation as the need of the
exigency may require.

Error to the district court for Cass county: JAMES
T. BecLEY, JUDGR. Reversed and dismissed.

Crofoot, Fraser, Connolly & Stryker, for plaintiff in
error. ‘

a

Holmes, Chambers & M ann, contra.

Heard before Morrissey, C.J , LETTON, ALDRICH, DEAN
and Day, JJ., REpICK and SHEPHERD, District Judges.

DEAN, J.

Eugene Purchase, defendant, is the agent of the Grand
Union Tea Company, a New Jersey corporation, which
has its general headquarters in New York city and con-
ducts a branch house at Omaha. In October, 1921, as
an employee of the manager of the Omaha branch, and
as agent of the tea company, defendant took orders in
Louisville from each of three or more residents of the
village for five packages of coffee, each containing five
pounds, which he delivered about two weeks thereafter,
at which time he accepted from each of the purchasers
$2 in payment therefor. For effecting the sales and the
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deliveries so made, without first having paid a prescribed
occupation tax, defendant, upon complaint being filed,
was fined $10 by the police magistrate, which upon appeal
was affirmed by the district court.

Defendant’s contention is that the transaction herein
complained of constituted interstate commerce, and that
his arrest and the fine imposed were therefore violative
of the federal Constitution relating to that subject. To
have the proceedings reviewed, a petition in error has
been filed in this court. '

The municipal ordinance in question contains this
among other provisions: ¢“Retail sellers of goods and
merchandise and peddlers not having a permanent place
of business in this village, whether said goods and mer-
chandise are sold by sample or by taking orders or other-
wise, per day, two ($2) dollars, this not to include com-
mercial travelers, selling to dealers only.” The penalty
for a violation of the ordinance is a fine of not less than
$5 nor more than $100.

In addition to the preceding statement of facts, the
stipulation on which the case was tried, sets forth that-
defendant, as agent of the company, traveled in an auto-
mobile furnished by the company when taking the orders
and also in transporting the five-pound coffee orders from
Omaha to Louisville: that the purchasers were not en-
gaged in the retail business at Louisville at any time
herein mentioned, nor was defendant at the time a com-
mercial traveler selling goods to dealers in Louisville;
that the tea company is a seller of goods prepared and
manufactured by Jones Brothers Company, a New York
" corporation; that the goods when manufactured are
packed and marked with the label of-the Grand Union
Tea Company and delivered to it at the factory, from
which place they are forwarded by the tea company for
sale and distribution to various parts of the United
States; that the tea company sells a small part of its
merchandise at retail in its Omaha store; that the prin-
cipal part of its business in Nebraska is done through
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solicitors who go regularly from place to place on fixed
routes soliciting and taking orders for future delivery;
that the orders for each of the five-pound packages of
coffee were delivered by defendant personally to the
Grand Union Tea Company’s Omaha store, where they
were accepted and approved by the manager, and suck
five-pound packages were filled from larger fifty-pound
cartons or containers of bulk coffee which had been
shipped from Brooklyn, New York, a distributing point
of the tea company, and consigned to itself at Omaha;
that the five-pound coftee packages were delivered to de-
fendant, who in turn delivered them to the Louisville
customers, from whom he collected the purchase price:
that for his services defendant was allowed a certain
percentage of the original price as a commission; that
he did not sell the coffee at retail from his said auto-
mobile in any other manner than by taking orders for
future delivery; that in the event said five-pound coffee
orders had not been accepted by the Louisville customers
they would have been returned to the Omaha store and
‘placed in stock for sale over the counter; that the “fifty-
pound cartons of bulk coffee which were broken to fil!
the five-pound orders of said Louisville, Nebraska, cus-
tomers after they had been delivered by the carrier to,
the Omaha store were shipped to and addressed to Grand
Union Tea Company, Omaha, Nebraska, and were not
consigned at Brooklyn, New York, the distributing point
of said Grand TUnion Tea Company, to said defendant
nor to said Louisville, Nebraska, customers;” that the
five-pound coffee packages were the property of the com-
pany, charged to the account of its Omaha branch, until
actually delivered to the Louisville customers; that all
cards, memoranda or information concerning the Louis-
ville customers belong to the Grand Union Tea Company;
that the Omaha store does not keep a stock of goods on
hand with which to fill all orders taken by its solicitors.

The stipulation in part, and more particularly that
part which follows, we are informed by the brief of de-
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fendant, is adapted almost verbatim from the opinion
iu Grand Union Tea Company v. Evdns, 216 Fed. 791,
and reads: “The Omaha store does not keep a stock of
goods on hand with which to fill all orders taken by its
- solicitors, but experience has shown the manager thereof
about how many orders will come in each day and each
week in the usual course of trade, and in order to fill
the continually recurring orders he will anticipate by
a few days only the procurement of goods sufficient to
fill such orders by ordering them from a distributing
point of the Grand Union Tea Company at Brooklyn,
state of New York. All goods are ordered from Brook-
Iyn, in the state of New York, in no greater amount than
is necessary to fill the recurring orders received in the
usual course of trade, and so as to match orders which
are being taken when the goods to fill them are in transit,
the goods do not arrive at the store in Omaha until after
the orders from the customers have actually been taken
and probably one-half thereof actually received by the
Omaha store manager, and that all of the merchandise
involved in this action was outside the state of Ne-
braska at the time the orders were taken and were later
filled from those goods. Coffee is usually received in bulk
in fifty-pound packing cases, cartons or parcels, which are
unpacked in the Omaha store and kept separate and
apart from the goods held for local sales. Said five-
pound coffee orders in controversy received personally
from defendant, and accepted and approved by the man-
ager of the Omaha store, were filled from said fifty-pound
cartons by the employees of the Omaha store. At the
time said five-pound coffee orders from said Louisville,
Nebraska, customers in controversy were received from
said defendant and accepted and approved by the manager
of the Omaha branch of said Grand Union Tea Company
at Omaha, Nebraska, on or about October 14, 1921, until
on or about October 28, 1921, when said orders were
filled, there was over 25 pounds of coffee on hand in said
Omaha, Nebraska, warehouse, but same was intended for
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and used to fill orders for other customers. Said orders
were filled from broken original packages in five-pound
lots to suit the orders of the several Louisville, Nebraska,
purchasers previously taken. Said fifty-pound cartons
of coffee from which said orders were filled had here- -
tofore been brought into the state of Nebraska in inter-
state commerce. Said five-pound packages of coffee de-
livered to Mrs. John Davis, Mrs. Clara Grassman, Mrs.
Emily Benedict, and others, in said village on October
28, 1921, by defendant were not in the same form and
condition as when received by the manager of the Grand
Union Tea Company at Omaha, Nebraska. The original
orders taken from said Louisville, Nebraska, customers
were never transmitted to the distributing point of the
Grand Union Tea Company at Brooklyn, New York.”

In support of the argument, counsel for the village cite
In re Agnew, 89 Neb. 306, and contend that under that
decision the judgment of the district court must be af-
firmed. The argument is not persuasive. In the Agnew
case the original packages of goods included in the for-
eign shipment were broken by the consignee upon ar-
rival, and the contents, in smaller units, which consisted
of many small five cent packages of crackers, were dis-
played and offered for sale in this state by Agnew at his
place of business “in his regular retail trade, singly or in
numbers to suit his customers.” We there held that the
goods, when so submitted to the trade in the usual course
of business, became a part of the commerce of the state
and were, of course, as such, subject to the police power
under the pure food law. In re Page, 89 Neb. 299, is #
companion case which is substantially to the same effect.
Neither case is in point.

The present case presents a different state of facts. The
stipulation, inter alia, specifically discloses “that all of
the merchandise involved in this action was outside of
Nebraska at the time the orders were taken and were
later filled from those goods.”
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In Caldwell v. North Carolina, 187 U. 8. 622, it was
held that a transaction, such as the one under discussion,
is not deprived of its interstate character, even though
the articles were sent from another state to the vendor’s
agent, for delivery to the purchaser, instead of being sent
directly to the purchaser. It is there said that if the
vendor had sent the articles by express it would not have
subjected the transaction to state taxation, and the fact
that they were sent as freight and received by an agent
who made the delivery to the purchaser did not change
the interstate character of the transaction. It is to be
remembered, too, that in the case before us the goods
were shipped by the company to itself at Omaha, and that
the title did not pass to the respective purchasers until
the goods were actually delivered to them by defendant
at Louisville. Caldwell v. North-Carolina, 187 U. S. 622.

True, the five-pound coffee packages were made up from
coffee taken out of the fifty-pound cartons or containers,
but that was a mere incident, a detail in the transaction,
as shown by adjudicated cases berein cited, which does
not affect interstate character and is therefore not con-
trolling. In Grand Union Tea Co. v. Evans, 216 Fed.
791, hereinbefore cited, the fundamental principle is em-
phasized, namely, that the fact of taking orders in one
state for goods to be shipped from another state consti-
tutes interdtate commerce, “exclusively under federal con-
trol and not subject to the burden of state legislation.”
The writer goes on to say that the general principles in-
volved have so often been announced by the supreme
court of the United States as “to cause them to be ele-
mentary. Browning v. City of Waycross, 233 U. 8. 16,
decided April 6, 1914. The sole question, therefore, in
any given case, is whether the manner in which the busi-
ness is carried on comes within the rules laid down.”
Crenshaw v. State, 227 U. 8. 389; Stewart v. People, 232
U. S. 665; Mt. Holly Springs Borough v. Wilt, 43 Pa.
Co. Ct. 566.
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Robbins v. Shelby County Tawing District, 120 U, S.
489, is a leading case. Mr. Justice Bradley wrote the
opinion for the court, and among other things, said: “The
negotiation of sales of goods which are in another state,
for the purpose of introducing them into the state in
which the negotiation is made, is interstate commerce.”
Certain principles were then elaborately discussed as hav-
ing been established by the decisions of the court. Among
these was that the federal Constitution having given to
congress the power to regulate commerce among the sev-
eral states, that power is necessarily exclusive in matters
pertaining to subjects which are national in their charac-
ter, and that even though congress, in view of its exclusive
jurisdiction, may fail to make express regulations, its
silence shall be taken to indicate that its will is that the
subject shall be left free from any restrictions or impo-
sitions by the states. An exception is noted, however, in
the Robbins case as to matters of local concern only, and
which may “incidentally affect commerce, such as the
establishment and regulation of highways, canals, rail-
roads, wharves, ferries, and other commercial facilities;
the passage of inspection laws to secure the due quality
and measure of products and commodities ; the passage
of laws to regulate or restrict the sale of articleg deemerl
injurious to the health or morals of the community.” The
opinion concludes: “In a word, it may be said that in
the matter of interstate commerce the United States are
but one country, and are and must be subject to one gys-
tem of regulations, and not to a multitude of systems.
The doctrine of the freedom of that commerce, except as
regulated by congress, is so firmly established that it is
unnecessary to enlarge further upon the subject.”

In Brennan v. Titusville, 153 U. 8. 289, at page 302, it
is said: “It is undoubtedly true that there are many
police regulations which do affect interstate commerce,
but which have been and will be sustained as clearly
within the power of the state; but we think it must be
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considered, in view of a long line of decisions, that it is
settled that nothing which is a direct burden upon in-
terstate commerce can be imposed by the state without
the assent of congress, and that the silence of congress in
respect to any matter of interstate commerce is equivalent
to a declaration on its part that it should be absolutely
free.”
., Jewel Tea Co. v. Lee’s Summit, 189 Fed. 280, is strik-
ingly in point. Complainant owned a Chicago store and
employed an agent who went from house to house in
defendant city soliciting orders for tea, coffee, and other
like articles. The orders were reported by mail to the
Chicago house by the agent, but he did not give the names
of the prospective purchasers, merely stating in his re-
port that a certain number of purchasers would each
take a pound or more of tea or coffee or other articles as
the case might be. Upon receipt of the orders the ar-
ticles were each put up in cartons or packages corre-
sponding to the orders, and the separate packages so -
wrapped were all placed in a large box and shipped to
Kansas City, where the required number were taken out
and reshipped to the agent at the defendant city, who
delivered the goods, collected the price, and took mnew
orders for the next delivery. After a hearing on the
merits the defendant city was enjoined from enforcing an
ordinance requiring a license of $1 a day for selling mer-
chandise from wagons. The following excerpt taken from
the Jewel Tea Co. case may perhaps be of interest to
those having in charge the administration of municipal
affairs:

“Ordinances, as well as statutes, like this, are in all
instances artfully drawn; and their fairness and equality
insisted upon. But courts do not observe mere words or
phrasing, but look to the substance, effect, and meaning,
and, when those are ascertained, enforce the rights of the
parties. The ordinance in question is clearly one to com-
pel the people, in the interest of local merchants and
middlemen, to buy their necessities from them; and be-
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cause of such influences, the officers first adopt, and then
seek to enforce, such regulations, so as to eliminate out-
side venders of merchandise, including the necessary ar-
ticles of food for every family table. The stale argument
that the local resident, who votes, and who pays the taxes,
and otherwise maintains the town, and bears the local
burdens, should be given these privileges as against the
outsider and nonresident, is in all such cases strongly
urged. The tax of $1 per day is not intended as a mea-
sure to raise revenue, but is intended to be, as it will be,
if enforced, a measure to prohibit all kinds of competi-
tion by outsiders. There is nothing new in all this. It
was done by New York and Rhode Island before we had
a government. It was the central thought for the crea-
tion of our government; and because of such interference
the commerce clause was put in our national Constitu-
tion, giving to congress, and it alone, the power to regu-
late commerce between the states.”

In dealing with the facts before us we have looked to
the substantial rights of the parties, as they were created
by the federal Constitution, and have applied the law, as
interpreted by the federal courts, to the substance of the
transaction. To be sure the fifty-pound cartons of coffee
were broken upon arrival at Omaha and the five-pound
packages were made therefrom. In the Grand Union
Tea Company case the same thing was done. But neither
in that case nor in the present case has the spirit of the
law been violated, but its real meaning and its true intent
has been applied.

The sum of the whole matter is that, in all that relates
solely and peculiarly to the actual regulation of inter-
state commerce, the congress, and not the courts, must
be applied to for relief from a rule of law which may to
some appear to be obnoxious, or to obtain relief by af-
“firmative legislation as the need of the exigency may re-
quire.

It clearly appears that the defendant was wrongfully
arrested and that the fine was unlawfully imposed. An
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examination of the record leads us to conclude that the
ordinance imposes a burden upon interstate commerce
and is therefore unconstitutional and void.

It follows that the judgment of the district court must
be and it hereby is reversed, with directions that the ac-
tion be dismissed.

REVERSED AND DISMISSED.

CARL LANNING V. STATE OF NEBRASKA.
FiLep DecemBer 30, 1922. No. 22793.

Rape. Defendant was convicted of committing a rape upon the
person of a female child under the age of 18 years, to wit, of
the age of 16 years, and not previously unchaste. Held, that
there is sufficient evidence to support the verdict and that the
record is without reversible error.

ERrRrOR to the district court for Richardson county:
JoHN B. RAPER, JUDGE. Affirmed.

Jean B. Cain and F. A. Hebenstreit, for plaintiff in
error.

Clarence A. Davis, Attorney General, Chailes S. Reed
and R. C. James, contra.

Heard before Morrissey, C. J., ArpricH, DAy and
Dpan, JJ., REpICK and SHEPHERD, District Judges.

DEan, J. ‘

Carl Lanning, defendant, was indicted by a grand jury
in and for Richardson county, October 21, 1921, and by
that body charged with having forcibly committed a
rape upon the person of Viva Nichols, a female child
under the age of 18 years, to wit, of the age of 16 years,
and not previously unchaste. When the case was tried
in the district court the jury found the defendant guilty.
Thereupon the court sentenced him to the state reforma-
tory for men for a period of three years. Defendant
prosecutes error.
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The statute under which the prosecution is laid reads:
“Whoever shall have carnal knowledge of any other
woman, or female child, than his daughter or sister, as
aforesaid, forcibly and against her will; or if any male
person, of the age of eighteen years or upwards, shall
carnally know or abuse any female child under the age
of eighteen years, with her consent, unless such female
child so known and abused is over fifteen years of age
and previously unchaste, shall be deemed guilty of a rape,
and shall be imprisoned in the penitentiary not more than
twenty nor less than three years.” Comp. St. 1922, sec.
9551.

On the date of the alleged offense, namely, June 8§,
1921, the prosecutrix was a month and a day past the
age of sixteen years. The defendant then lacked thres
months of being twenty. On the evening of that day de-
fendant called at the home of the family where the prose-
cutrix was employed as a domestic and she accepted his
invitation to go buggy-riding with him. After they had
ridden about a mile she discovered that a young man
named John Rutz, who was about defendant’s age, was
standing on the back of the buggy, and when he found
that his presence was discovered by her he got into the
buggy and rode with them. Shortly afterward, upon her
request, defendant told her that he would return with-
her to her home. Instead of taking her home as he
promised, defendant permitted Rutz, who was driving,
to pass the intersection where they should have turned
off. - This was done, on the pretext of Rutz, that they
might go to the home of a neighbor girl, whom he named,
and have her accompany them in their drive. Instead of
doing so they came up to a schoolhouse, and Rutz, who
did most of the talking at the time, proposed that they
all get out, but she refused. The buggy was then driven,
according to prosecutrix’ evidence, to a lonely spot on
the bank of a creek having its slope bordered with timber
and underbrush. No houses were anywhere near. At
this point the buggy was stopped and both of the young
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men jumped out. Rutz tied the horses to a tree. She
remained in the buggy, but the defendant told her she
had to get out. She refused. After more solicitation on
his part, and her continued refusal, defendant jerked the
buggy cushion out from under her, and throwing it dowu
beside the buggy he seized her by the hand and, dragging
her violently out of the buggy over the wheels to the
ground, he threw her down on the cushion, where he com-
mitted the offense for which he was indicted. She said
that she resisted to the extent of her ability but that he
overpowered her. As soon as defendant accomplished his
purpose Rutz in a like manner violated her person.

Immediately thereafter defendant and Rutz promised
to take her home, and again upon their promise she
got in the buggy, but instead they drove to a vacant
church house. It was now about 10:30 or 11 o’clock in
the nighttime. They stopped and told her she had to
get out. She again refused. The two young men then,
each grabbing a hand, forcibly pulled her out of the
buggy and took her into the church, where the defendant
and Rutz, in the order named, again repeated the same
offense. She testified that Rutz, apparently on account
of her resistance, became very angry and applied to her
a vile and abusive epithet, and at the same time drawing
a knife from his pocket, and, accompanied by additional
threats, slightly wounded one of her legs. All of this
was done in the presence and hearing of defendant. It
may here be added that all of the assaults and the of-
fenses which were perpetrated by defendant and Rutz
on the night in question, upon the person of the prosecu-
trix, were committed in the presence of each other. Upon
their return to the home of her employer, between half
past 12 and 1 o’clock in the morning, she told both of
her assailants that she was going to tell about their
conduct, to which Rutz, in the presence and hearing of
defendant, replied: “You better not, you will never be
able to tell anything else.”

.Besides the evidence of the prosecutrix, a disinterested
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witness testified that Carl admitted his guilt to him and
at the same time, with a vile epithet, he dared the wit-
ness to tell it. Another witness testified that he heard
defendant say to Rutz: ‘“Have you heard anything of
the deal we pulled off with Pete (the childhood nick-
name of the prosecutrix)?” and that Carl, with an oath,
said: “No and we won’t, she is afraid to tell it.” An-
other witness, a married woman living in the neighbor-
hood, overheard defendant admit his guilt and at the
time he dared his hearer to tell it. It may here be
noted that the prosecutrix told her father and mother
about the occurrence about a month after it happened.

Defendant did not testify. Consequently he did not
deny the act of sexual intercourse, but for his defense he
relies mainly upon the contention that the prosecutrix
was unchaste at the time of the commission of the al-
ledged offense. He maintains that under section 9551,
Comp. St. 1922 the court should have instructed the
jury to return a verdict in his favor. To establish the
plea of unchastity defendant introduced the testimony
of several young men of about his own age. They testi-
fied that they had illicit relations with the prosecutrix
more than three years before the time of the trial then in
progress. One or two testified to illicit relations with her
as having occurred but a few days before June 8, 1921,
one of them being, as we have seen, John Rutz, hereinbe-
fore mentioned, who is now under bond to make an ap-
pearance in court. Each of them related their respec-
tive stories in detail. The jury heard their evidence and
that of the prosecutrix who, upon a searching cross-ex-
amination, denied their every allegation. She further
testified that she had never had sexual intercourse with
any male person until the night of June 8, 1921. Evi-
dently the jury believed her and disbelieved her accusers.
‘Where, as in the present case, there is sufficient evidence
to support the verdict it is elementary that we will not
hold that the jurors, as triers of fact, are not justified
in their deliberate conclusion.
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There is evidence in the record tending to prove that
the general reputation of the prosecutrix for chastity
in the community where she resided from her infancy
was good. Aside from the testimony of the young men,
not a voice was raised to contradict the evidence of the
.witnesses produced by the prosecution on this point.

The stories of the young men, in their attempts to
traduce the reputation of the prosecutrix, are improbable
in the highest degree. Their grossly sordid recitals, with
respect to the illicit relations which they maintained they
had, and which they said they had seen others have with
the prosecutrix, are unprintable and almost quite beyond
belief. It is evident that the jury so considered them
when they retired for consideration of their verdict.

Other assignments of alleged error are made with re-
spect to the information and with respect to some of the
instructions. Upon examination we do not find that the
defendant has been prejudiced in his substantial rights
upon the merits in the respects noted by counsel.

The conclusion is that there is sufficient evidence to
support the verdict. The judgment of the district coury
must be and it hereby is

AFFIRMED.

Morgissey, C. J., dissenting.

I dissent from the conclusion reached by the majority.
This cause was tried and submitted on the theory, not
that defendant was guilty of having carnal intercourse
with the prosecuting witness by force, but with her con-
sent, and the testimony mentioned in the majority opinion
which indicates that force and violence were used is based
sclely upon the testimony, in chief, of the complaining
witness. On cross-examination she testified freely and
frankly that she offered no resistance. Her statement in
regard to the assault upon her with a knife by one of
the party is also fully discredited by her own testimony,
given on cross-examination. The trial court evidently
took the view that no force was used and instructed the
jury on that theory. I shall not set out the scandalous
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story contained in the bill of exceptions, but, to my mind,
the testimony shows conclusively that prior to the time
set out in the indictment prosecutrix was unchaste and
that the evidence is insufficient to support the finding of
the jury.

TrOMAS W. G. CoOX, APPELLANT, V. W. T. Youne, Jr.,
APPELLEE.
Ficeo Decemser 30, 1922. No. 22161,

1. Mortgages: INTENT. “Whether a deed absolute on its face is
a sale or a mortgage depends upon the intention of the parties,
and such intention is to be gathered from their declarations and
conduct, as well as from the papers which they subscribed.”
Sanders v. Ayres, 63 Neb. 271,

Deep  As Securiry: ParoL EVIDENCE. “Where it is
sought to vary the effect of a deed of conveyance by parol testi-
mony so as to declare it to be a mortgage, the evidence must
be clear, convincing, and satisfactory in its nature in order to
warrant a court to grant the relief prayed” O’Hanlon v. Barry,
87 Neb. 522,

3. Evidence.examined, and held that the transaction is an absolute
sale, and not one of security.

ArpeAL from the distriet court for Banner county:
RALPH W. HOBART, JUDGE. Affirmed.

L. L. Raymond, for appellant.
Mothersead & York and Rodman & Rodman, contra.

Heard before Morrissey, C.J., Rosg, DAYy and Frans-
RURG, JJ., SHEPHERD, District Judge.

Day, J.

By this action Thomas W. G. Cox, the plaintiff, seeks
to have a certain deed executed by himself and wife to
the defendant declared to be a mortgage, and that he be
permitted to redeem therefrom. The defendant denied
that the deed was intended to be a mortgage, and by way
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of cross-petition prayed that the title to the land de-
scribed be ‘quieted and confirmed in him as against the
claim of the plaintiff. The trial resulted in a judgment
denying the plaintiff’s claim and dismissing his cause of
action, and also quieting and confirming the defendant’s
title to the land. TFrom this judgment the plaintiff
appeals. C

The plaintiff’s brief contains no formal assignments of
error or points of law relied upon for a reversal of the
judgment, but it is quite apparent from the argument
that he contends that the judgment is contrary to the
evidence. The record shows that on September 2, 1919,
the plaintiff purchased from one Erskine a tract of land
in Banner county, consisting of 865 acres, for an agreed
price of $61,362.89. He paid thereon in cash $21,587.89,
and agreed to pay a further sum of $6,000 on March, 1;
1920, and also assume a mortgage then upon the land
for $33,775. A warranty deed was executed, in which
the plaintiff was named as grantee, and the deed, to-
gether with the contract of purchase, was placed in
escrow in the bank at Kimball to be delivered to the
grantee upon the payment of $6,000 on March, 1, 1920.
As the day for making this payment approached, it be-
came apparent to the plaintiff that he would experience
difficulty in meeting the payment. Sources from which
he expected money failed, and he was unable to borrow
the amount necessary to make the payment at the bank,
although he made application at several places for such
a loan. Under these circumstances the plaintiff and
defendant entered into negotiations which, according to
defendant’s testimony, terminated by the defendant pur-
chasing the land. The defendant paid to the plaintiff a
sum sufficient to meet the $6,000 due on the purchase
price of the land; also an amount necessary to pay the
lease rent on a school section leased by the plaintiff, and
also to pay interest on the $33,775 mortgage, and the
taxes on the land, in all aggregating the sum of §7,676.90.
At that time the plaintiff and defendant went to the bank
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where the deed was held in escrow; paid the $6,000 to-
gether with the interest upon the loan, and the deed was
delivered to the plaintiff. Thereupon the plaintiff and
his wife executed and delivered to the defendant a deed
to the land, and also assigned to the defendant the school
land lease. At the same time, in furtherance of the
agreement between the parties, the defendant executed a
contract agreeing to sell back the land to the plaintiff
at any time prior to October 1, 1920, upon the payment
of $11,000. The agreement also provided that the plain-
tiff was to have possession of the land for the year, and
to receive the  rents and profits which, according to the
testimony, amounted to $2,000, and would have been
more but for a hail storm which destroyed a part of the
crop. ,

* The plaintiff’s testimony sustains his theory that the
advances of $7,676.90, by the defendant were a loan;
that plaintiff agreed to pay in redemption of the property
$11,000. 'The plaintiff now claims that the contract was
usurious; that the deed and the assignment of the lease
were given only as security for the loan, and prays that
he be permitted to redeem the land on payment of the
amounts advanced by the defendant, with interest.

The only witness as to the main features of the con-
tract were the plaintiff and the defendant, and their tes-
timony is in direct contradiction. According to the
plaintiff’s’ version, the transaction was a loan; while, ac-
cording to the defendant’s testimony, it was an out and
out sale with a contract to repurchase.

The rule of law governing this case is announced in
Snoke v. Beach, 105 Neb. 127, wherein it is said:
“Whether a deed absolute on its face is a sale or a mort-
gage depends upon the intention of the parties, and such
intention is to be gathered from the declarations and con-
duct of the parties, as well as from the papers which they
subscribe * * * The rule is also established in this
state that, where it is sought to vary the effect of a deed
absolute on its face by parol testimony so as to declare

S
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it to be a mortgage, the evidence must be clear, convine-
. ing, and satisfactory before a court is warranted in ad-
judging it to be a mortgage.” These propositions find
support in Sanders v. Ayres, 63 Neb. 271, Kemp v. Small,
32 Neb. 318, and O’Hanlon v. Barry, 87 Neb. 522.

TFrom an examination of the entire record, we are led
to conclude that the plaintiff failed to establish his case
by ciear, convincing, and satisfactory proof, which the
law requires.

The judgment of the district court is, therefore,

AFFIRMED.

ALPHONSE LAMMERS, APPELLANT, V. HANS CARSTENSEN,
' APPELLEE.
FiLep DecEMBER 30, 1922. No. 22166.

1. Negligence: QUESTION FOR JURY. Evidence set out in the record
held sufficient to submit to the jury the question as to whether
the defendant was negligent.

2. Appeal: AFFIRMANCE. Where there is substantial evidence sup-
porting the verdict of a jury, the judgment will not be disturbed
unless upon the whole evidence it appears that the verdict is
clearly wrong.

AppraL from the district court for Cedar county:
Guy T. GravEs, JUDGE. Affirmed.

H. E. Burkett, for appellant.

A. R. Davis and Frank P. Voter, contra.

Heard before Morrissgy, C. J., Rosg, DAy and I'LANS-
LURG, JJ., SHEPHERD, District Judge.

Day, J. .

Alphonse Lammers, the plaintiff, brought this action
against the defendant, Hans Carstensen, to recover dam-
ages to the plaintiff’s automobile, alleged to have been
caused by the negligence of the defendant, which resulted
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in a collision between the automobiles of the respective
parties. The trial resulted in a verdict and judgment for
the defendant. Plaintiff appeals.

The errors relied upon for a reversal of the case are:
That the verdict is against the testimony; that it was
rendered in disregard of the court’s instructions; and
that the court erred in failing to give an instruction
asked by the plaintiff.

The record shows that on the afternoon of June 20,
1920, Miss Jessie Rees had possession of the plaintiff’s
Buick automobile as bailee, and was driving the car on
a trip from Hartington, Nebraska, to Wayne, Nebraska.
Besides herself, three other persons were in the car. The
highway over which she was driving ran past the de-
fendant’s residence, on a farm about two miles southeast
of the town of Laurel. At and near the place of the
collision the roadway was graded up to a width of about
24 feet, had a hard, smooth surface, and was in splendid
condition. As the plaintiff’s car was being driven south
along this highway at a rapid rate of speed, the de-
fendant drove his car, a Dort, from his premises, ap-
proaching the highway from the west. There was a row
of trees along the north side of the defendant’s private
driveway, leading to the public highway, and also a row
of trees on the west side of the public highway. The low
branches and heavy foliage of these trees obstructed the
view toward the north of a person in a car coming out
of the private driveway, until the west side of the road-
way was reached. The same obstruction also prevented
a driver of a car approaching from the north from seeing
an automobile coming out of the private driveway. Just
as the front wheels of the defendant’s car entered upon
the west side of the roadway, defendant saw the plain-
tiff’s car approaching on the west side of the roadway
about 150 feet distant, traveling at a high speed. In
describing the situation, he says the car was coming in
a cloud of dust at 40 to 50 miles an hour. Miss Rees.
the driver of plaintiff’s car, testified that she was driving
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between 25 and 30 miles an hour. Defendant was driv-
ing, according to his estimate, between 3 and 4 miles an
hour, and, according to plaintiff’s testimony, from 7 to &8
miles an hour. Confronted by this sudden emergeney,
the defendant concluded that he did not have time to
cross the roadway far enough to permit plaintiff’s car to
pass in his rear, and therefore immediately stopped his
car, which left his car standing crosswise of the roadway,
the rear wheels being about 2 feet east of the west line
of the roadway. Miss Rees, acting on the assumption
that the defendant would drive on across the road,
steered her car to the right, intending to pass in the rear
of the defendant’s car. A bank along the west side of
the roadway at that precise point prevented Miss Rees
from turning further to the right than she did. She also
applied the brake in an endeavor to stop. In this situ
ation the plaintiff’s car collided with the rear end of de-
fendant’s car with such force as to turn plaintiff’s car
completely over twice, leaving it standing right side up
on a little bank at the side of the road about 50 feet from
the point of collision. The plaintiff’s car was badly
damaged, and defendant’s car suffered but little injury.

Under the facts, as shown by the record, we are of the
opinion that whether the defendant was negligent in
stopping his car as he did was a question for the jury
to determine. A sudden emergency was presented by the
gituation, in which all the.parties were placed in a po-
sition of peril, and quick determination and quick action
was required. If the plaintif’s car was moving at the
rate of speed estimated by some of the witnesses, or if
the distance from the scene of the accident was as given
by one of the witnesses, approximately 2 seconds elapsed
between the time the approaching car could have been
seen and the impact. Taking any view of the testimony, it
is plain that but 3 or 4 seconds intervened between the
time the plaintiff’s car could have been seen and the col- -
lision.

Users of the highway are required to exercise reason-

f
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able care. What is reasonable care must in each case be
" determined by its own peculiar facts and circumstances.
As we view the testimony and the circumstances, the
case was peculiarly one within the province of the jury.

The rule is well established that, where there is sub-
stantial evidence supporting the verdict of a jury, the
judgment will not be disturbed unless upon the whole
evidence it appears that the verdict is clearly wrong.

The instructions given by the court fully and fairly
submitted the questions presented by the record to the
jury. The verdict, as we view it, is responsive to the
evidence and not contrary to the instructions.

The instruction asked for by plaintiff, the refusal of
which is assigned as error, -was equivalent to an in-
structed verdict in his favor, and was properly refused.

Upon an examination of the record we find no error.
The judgment of the district court is, therefore,

AFFIRMED.

NELLIE IZLLIOTT, APPELLEE, V. CITY OF OMAHA, APPELLANT.
FiLep DecEMmbir 30, 1922. No. 22174,

1. Municipal Corporations: PENsions: LiNE orF Duty. The con-
tracting of a disease (in this case pneumonia) in the line of
duty, resulting in death, is within the meaning of section 2517,
Rev. St. 1913, which provides for a pension to the widow or
minor children of a deceased fireman in a paid fire department
of a city of the metropolitan or first class, whose “death is caused
by or is the result of injuries received while in the line of
duty.”

2. : : . Evidence examined, and held sufficieant
to submlt to the jury the guestion whether the contracting of
pneumonia by the deceased occurred while in the line of duty
as a fireman, and whether his death was the result of such a
disease.

Appearl from the districet court for Douglas county:
CHARLES LESLIE, JUDGE. Affirmed.
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Dana B. Van Dusen and John F. Moriarty, for appel-
Jant.

Kennedy, Holiand, De Lacy & McLaughlin, contra.

Heard before Morrissgy, C. J., AvrpricH, DAY and
FLaNSBURG, JJ., REDICK, District Judge.

Day, J.

Action by Nellie Elliott against the city of Omaha to
recover $150 claimed to be due her as a pension, as the
widow of Harold B. Elliott, deceased, who at the time
of his death was a member of the paid fire department
of defendant city, and who, it is alleged, died as the
result of injuries received while in the line of his duty
as such fireman. The trial resulted in a verdict and
judgment for the plaintiff. Defendant appeals.

The plaintiff’s action is based upon section 2517, Rev.
$t. 1913, which provides: “In case of the death of any
fireman in a paid fire department in any city of the
metropolitan, or first class, while in the line of duty,
or death is caused by or is the result of injuries received
while in the line of duty, then the same rate of pension
as herein provided for in the next preceding section shall
be paid to the widow or minor children of such deceased
fireman, as provided in such section.” The preceding
section mentioned in section 2517, in so far as it relates
to the present inquiry, provides, in substance, for a pen-
sion to retiring firemen of at least 50 per cent. of the
amount of salary such retiring fireman was receiving at
the time he retired, but in no case shall the amount of
the pension be less than $50 a month; that, upon the
death of any such retired fireman, the same rate of pen-
sion as herein provided shall be paid to the widow of
such deceased fireman, during such time as she shall:
remain the widow of such deceased fireman.

The record shows that Harold B. Elliott was a member
of the paid fire department of defendant city from No-
vember 18, 1908, until November 12, 1918, the time of his
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death; that his salary was $100 a month; that the plain-
tiff is his widow, and is still unmarried; and that the
deceased died of pneumonia. The real issue presented
is whether the words, “injuries received while in the line
of duty,” in the section of the statute above quoted, are
broad enough to include disease contracted while in the
line of duty, and the further question whether the facts
in this case are sufficient to show that the disease was
contracted in the line of duty.

It will be noted that the statute provides for a recovery
when “death is caused by or is the result of injuries re-
ceived while in the line of duty.” The word “injury,”
in ordinary usage, is one of very broad significance, and
includes any hurtful or damaging effect which may be
suffered by any one. Standing alone, it has no more
application to a hurt or damage arising from violence
than to any other injurious influence. That a disease is
a hurt or damage to the physical system seems too plain
to require argument. The work of a fireman is of great
importance to the community, and the public welfare
demands that he be encouraged in the performance of his
dangerous occupation. It is difficult to see why the de-
pendents of a fireman, named-in the statute, should not
be recompensed for his death resulting from disease con-
tracted in the line of duty, the same as dependents of a
fireman who is injured in the line of duty by a falling
wall and dies from such injury. These and other con-
siderations lead us to believe that the word “injuries,”
as used in this statute, was intended to be broad enough
to include the contracting of disease.

Cases arising under compensation acts are not very
helpful to the present discussion, because in most, if
not all, of them compensation is allowed only for in-
juries by accident, arising out of and in the course of
the employment. It will be readily conceded that the
phrase, “injuries received while in the line of duty,” has a
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much broader meaning than the language generally used
in compensation acts.

In State v. Trustees, 138 Wis. 133, the court had before
it for construction a statute essentially like our own.
There, as here, the statute provided for a pension for the
family of a policeman who should die as the result of
injuries received while in the line of duty. It was held
that the contracting of a disease in the line of duty (in
that case, as in this, pneumonia) was an injury within
the meaning of the act. These considerations and others
lead us to conclude that the phrase, “injuries received
while in the line of duty,” does not alone mean that a
fireman must suffer an accident or some violent physical
injury, but includes any hurtful effect which a fireman
may receive in the line of his duty, and includes diseases
contracted in the line of his duty.

The defendant earnestly insists that there is an utter
failure on the part of the plaintiff to show that the
pneumonia which was the cause of deceased’s death was
contracted by him while in the line of his duty, or that
there was any causal connection between his death and
the employment. The record shows that deceased was
2 member of the paid fire department of defendant city;
that he was on duty during the night of November 1,
Triday night, and drove to a fire. That on Saturday,
the 2d, he was detailed to assist in making an inspection
of buildings in the business digtrict, which required him
to go upon every floor of the buildings, to inspect the
wires, floors, windows leading to fire escapes, and in gen-
eral to make a thorough examination of the buildings.
This involved considerable walking, and the going from
one building to another. As to whether he climbed the
stairway in doing this work or used elevators is not
shown. He reported for duty soon after 8:30 o’clock in
the morning for this assignment dressed in regulation
uniform. He wore a heavy blue coat, and a heavy double-
breasted wool shirt, and a cap. The work of inspection
commenced soon after 8:30 a. m. and was concluded a
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little after 12 o’clock. When he left home in the morn-
ing he was feeling all right. What he did between 12
and 2:30 o’clock is not shown. When he arrived home
shortly after 2 p. m., he was perspiring; his undercloth-
ing was wet with perspiration; he was feeling bad; had
chills and fever and aches; and complained that he had
been chilling all the afternoon. He ate no lunch;
changed his wet underclothing for dry; and reported
back for duty at 5:30 in the afternoon. On Sunday he
came home; felt awfully bad; moped around all day;
complained of aches and pains and chills and fever. On
Sunday night he reported for duty at the fire station;
was taken quite sick, and was put to bed. On Monday
he came home in the morning hardly able to walk; was
immediately put to bed; a physician came in about a
half hour; and at that time deceased had double pneu-
monia, a temperature of 106, was delirious, and never
got out of bed again. He died on the 12th of November.
Without objection, the following evidence was received:
“Q. As soon as he got back from the inspection, did he
make any complaint then? A. Yes; he did. Q. What
complaint did he make? A. Well, that he had been
overheated and had chills and fever. You know when
you feel bad how you complain; I cannot remember
just the words he used. Q. Did he say he had chills
and fever before he came home? A. He said he had
been chilling all the afternoon. * * * Q. And then
Monday morning he came home; in other words, after
he got these chills and fever, while making this inspec-
tion he kept getting worse and worse? A. Yes; that is
the way it was.”

From this testimony especially when supplemented by
the expert medical testimony, we are of the opinion that
the jury could very properly say that the chills and fever,
and the subsequent pneumonia, was contracted by the
deceased while in the line of duty, and that his death
was the result thereof.
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The instructions of the court were as favorable to the
defendant’s interest as it could well ask, and there was
no error in giving them.

From what has been said, it follows that the judgment
of the, district court is right, and it is

AFFIRMED.

ELMER J. FREY V. STATE OF NEBRASKA
FirLep DrceMBER 30, 1922. No. 22444,

1. Criminal Law: INDORSEMENT OF WITNESSES DURING TRIAL.
Under section 10087, Comp. St. 1922, the court may in its dis-
cretion permit the names of additional witnesses to be indorsed
upon the information after the trial has begun, and where the
name of a witness has been indorsed on the information before
trial, but omitted from the copy of the information served on
the defendant, and objection is made to such witness testifying
on that ground, it is not error for the court to permit such
witness to testify, where the defendant makes no showing of
prejudice, or does not ask for a continuance or postponement of
the trial.

JupeMENT OF INFERTOR COURTS: ApMISSIBILITY. Before
a judgment of a court of limited jurisdiction is admissible to
prove the fact of the judgment, the record must be sufficiently
complete to show that the court had jurisdiction of the subject-
matter, as well as of the parties.

3. : : . Where it is sought to show a previous
convxctlon of a defendant before a village police magistrate whose
territorial jurisdiction 1is limited to the corporate limits
of such village and for three miles beyond such corporate limits,
and where the entire record offered consists only of the minutes
of the magistrate on his docket, as follows: “State v. Elmer
Frey. 7-3-19. Defendant appears in court, pleads guilty to un-
lawfully having intoxicating liquor, fine $100 and costs $2.50.
Paid by check. Paid fine School Dis. No. 1. Above fines to date,
July 7, 1919, $160. H. S. Smith, Police Magistrate’-——such record
is not sufficiently complete to show that the court had juris-
diction of the subject-matter.

Error to the district court for Thurston county:
AxsoNn A. WELcH, JubpGge.  Remanded, with directons.
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A. R. Oleson, for plaintiff in error.

Clarence A. Davis, Attorney General, and Charles S.
Reed, contra.

Heard before Morrissey, C.J., LETTON, DEAN, ALDRICH
and Day, JJ., SHEPHERD, District Judge.

Day, J.

Elmer J. Frey, the defendant, was convicted upon the
third count of an information which charged him with
‘unlawfully selling intoxicating liquor on June 19, 1921,
in Thurston county, Nebraska. In addition to this charge
the information by appropriate language averred that
the defendant had theretofore been twice convicted for
violating the liquor laws of the state-—once on July 3,
1919, in Thurston county, and again on March 9, 1920,
in Dakota county. The jury found the defendant guilty
as charged in the third count of the information, and
added, “and find that the same is a third offense.” TUpon
this verdict defendant was sentenced to the penitentiary
for a period of six months. To review this judgment he
has brought error to this court.

Numerous errors are assigned and argued in defend-
ant’s brief, some of which need not be noted because they
pertain to rulings of the court in reference to counts in
the information upon which the defendant was not con-
vieted, and errors, if any, pertaining to such matters
would be without prejudice.

It is first urged that the court erred in overruling the
defendant’s motion to quash the information. In sup-
port of this contention it is pointed out that the com-
plaint upon which the defendant was given a preliminary
hearing before the examining magistrate charged the
defendant with three distinct offenses for violating the
liquor laws of the state; that in binding the defendant
over to the district court the magistrate found that therc
was probable cause to believe that the defendant “com-
mitted the offense charged in said complaint.” From
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this it is argued that there is no way to determine which
offense charged in the complaint there was probable
cause to believe the defendant committed. We are of
the view, however, after considering the entire record,
that the defendant’s construction placed upon the magis-
trate’s order is too narrow. TFairly construed, we think
it means .that there was probable cause to believe that.
the defendant committed each offense charged in the
complaint. There was no error, therefore, in overruling
the motion to quash the information.

It is next urged that the court erred in permitting the
witness Harold Goodrich to testify on behalf of the
state, because his name was not indorsed on the copy
of the information served upon the defendant. The
record shows that, when objection was made by de-
fendant’s counsel to the witness Goodrich testifying, the
trial judge asked that the information be handed to
him, and announced that an examination of the infor-
mation showed that the witness’ name was indorsed on
the information, and thereupon overruled the defendant’s
objection. No explanation is made as to how the dis-
crepancy between the original and the copy arose. The
defendant made no showing that he would be prejudiced
in any wise by the testimony of the witness, nor did he
ask for a continuance or a postponement of the trial.

In Sheppard v. State, 104 Neb. 709, it was held thar
under chapter 164, Laws 1915 (Comp. St. 1922, sec.
10087), the court in its discretion may permit the names
of additional witnesses to be indorsed upon the infor-
mation after the trial has begun, and that such action
cannot be availed of as error where defendant makes no
showing of prejudice, nor asks for a continuance or post-
ponement of the trial. The same doctrine is announced
in Kemplin v. State, 90 Neb. 655, and Samuels v. State,
101 Neb. 383. On the request of the county attorney in
the case at bar the trial court granted permission to
indorse the name of the witness upon the copy of the
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information. In view of the holding in the cases just
cited, it would seem to logically follow that the court
in its discretion could permit a witness to testify, whose
name was indorsed upon the information, but had been
omitted from the copy served on the defendant. In such
case, where-an objection is made to such witness testify-
ing on the ground that his name was not indorsed upon
~ the copy of the information, it is proper for the court
to permit the witness to testify, where the defendant
makes no showing of prejudice, or does not ask for a
continuance or postponement of the trial.

The serious question presented by the record, however,
is whether there was sufficient competent evidence of
two prior convictions of the defendant for violating the
liquor laws of the state, and thus subject him to the
penalties of a felony as prescribed by our statute upon
conviction of a third or more offenses for violating the
Hquor laws of the state. A prior conviction of the de-
fendant in Dakota county was shown by a certified copy
of the record of the county court, in which appears the
complaint, the arraignment of the defendant thereon,
his plea of guilty, and the judgment of the court upon
the plea, which appears to be regular in every respect.
The trial court very properly ruled that this record was
sufficient to show a prior conviction of the defendant,
and submitted only to the jury the question of the
identity of the defendant as being the same person named
in the record of the judgment. His identity was shown
beyond question and not denied, so that it would have
been within the province of the court to have given a
peremptory instruection that this record and the testi-
mony as to the defendant’s identity were sufficient to
show one prior conviction.

To further sustain the averment in the information of
a prior second conviction the state, over the objection
of the defendant, introduced the minutes as found in
the docket of the police magistrate of the village of
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Pender, in Thurston county. The minutes had not been
extended in a formal judgment, and were in words and
figures, as follows: “State v. Elmer Frey. 7-3-19. De-
fendant appears in court, pleads guilty to unlawfully
having intoxicating liquor, fine $100 and costs $2.50.
Paid by check. Paid fine School Dis. No. 1. Above
fines to date July 7, 1919, $160. H. S. Smith, Police
Magistrate.” The trial court ruled that the record as
thus made was sufficient proof of a former conviction,
and submitted to the jury only the question of the iden-
tity of the defendant as being the person named in the
minutes of the police magistrate. The sufficiency of the
entries of the police magistrate to constitute a valid
judgment is assailed by the defendant upon a number
of grounds, the principal objection being that the record
fails to show that the police magistrate had jurisdiction
of the subject-matter. With respect to this objection,
we think the rule is well established that, in order to
render a judgment of a court of limited jurisdiction ad-
" missible, the record must be sufficiently complete to show

that the court had jurisdiction of the subject-matter, and
of the parties. 22 C. J. 816, sec. 930. Does the record
show jurisdiction of the subject-matter? Section 4401,
Comp. St. 1922, in so far as it applies to the question
now under consideration, provides in substance that the
territorial extent of jurisdiction of police magistrates
in cities and villages is confined to the corporate limits
of such city or village in which he is elected, and three
miles Deyond such corporate limits. Also the police
magistrate is given jurisdiction over all offenses against .
the ordinances of such ecity or village, and all misde

meanors under the laws of the state where the fine which
may be imposed does not exceed $100 or the imprison-
ment three months. The offense of unlawfully having
possession of intoxicating liquors is a misdemeanor under
the law of the state, and, as such, is cognizable by a
police magistrate, if the offense is committed within the
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territorial jurisdiction of such magistrate. So far as
the record before us is concerned, there is nothing in it
to indicate where the offense was committed. Under
the provisions of the statute above referred to, it is clear
that the police magistrate would have no ]uusdlctwn if
the offense were committed outside of his territorial jar-
isdiction. No presumption can be indulged in to aid
the jurisdiction of an inferior court. In Donald ». Mc-
Kinnon, 17 Fla. 746, it was held that a simple transcript
of a judgment entry does not prove a judgment in a
collateral proceeding, and that before it is admissible
enough should appear to show jurisdiction. In Benn v.
Borst, 5 Wend. (N. Y.) 292, it is said: “A certificate
of a justice’s judgment, to be competent evidence on the
trial of a cause, must show on its face that the justice
rendering the judgment had jurisdiction as well of the
person as of the subject-matter of the suit.” In State
v. Goetz, 65 Kan. 125, it was held that a justice of the
peace has no jurisdiction to try or sentence one for an
offense without a complaint in writing having been filed
before him charging such offense, and that the voluntary
appearance of one before a justice of the peace and his
plea of guilty to an offense without a written complaint,
conferred no jurisdiction upon the justice to render a
judgment. To the same effect are Bigham v. State, 59
Miss. 529, and Wilson v. State, 16 Tex. 246. Additional
authorities supporting this general proposition can readily
be found. Whether the docket entries of the magistrate
were sufficient to show a judgment is a proposition which
we do not consider necessary to pass upon. The failure
of the record to affirmatively show jurisdictional facts
rendered such entries incompetent to establish a prior
conviction. From what has been said, it follows that
the trial court erred in receiving the minutes of the police
magistrate’s record as proof of a prior conviction for
violating the liquor laws of the state.

Our statute (Comp. St. 1922, sec. 3288) provides a



Vou. 109] SEPTEMBER TERM, 1922. 489

Nosky v. Farmers Union Cooperative Ass’n.

cumulative penalty for the first, second, and third, or
more, offenses for a violation of the provisions of the
chapter devoted to the liquor laws of the state, the
first and second offenses being misdemeanors, and the
third a felony. The verdict of the jury finding the de-
fendant guilty upon the third count of the information
is clearly established by competent evidence, and, as
before stated, there was undisputed competent proof of
a prior conviction of the defendant in Dakota county.
The finding of the jury that this was a third offense is
in the nature of a special finding, and does not in our
view affect the general finding of the defendant’s guilt.
As the proof of a first or second offense goes only to the
degree of punishment which may be imposed, we see no
reason for remanding the case for a new trial, as it is
apparent that the record of the police magistrate in
Thurston county cannot now be corrected to meet the
objections pointed out against its competency as proof of
a conviction.

Objections are made to the instructions of the court,
which have been considered, and in our opinion they are
not prejudicial.

The defendant’s guilt having been established by the
verdict of the jury, and one prior conviction by undis-
puted testimony being shown, the case is remanded to
the district court, with directions to enter judgment as
upon a conviction for a second offense for violating the
liquor laws of the state.

REMANDED, WITH DIRECTIONS.

CArL J. NOSKY, APPELLEE, V. FARMERS UNION COOPER-
ATIVBE ASSOCIATION, APPELLANT.

- FiLep DEcEMBER 30, 1922. No. 22966.
1. Jury: WoRKMEN’S COMPENSATION Acr: CONSTITUTIONALITY.

Chapter 28 (secs. 3024-3084), Comp. St. 1922, commonly known
as the workmen’s compensation act, which provides that in cases
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arising under part II thereof the court shall have authority
to hear and determine the cause as a suit in equity, is not un-
constitutional because not allowing a jury trial, since the parties
by accepting the provisions of part II thereby waive a trial by
jury.

2. Master and Servant: WorkKMEN’S COMPENSATION Act: WILFUL
NEGLIGENCE: TRIAL BY JURY. Section 3024, Comp. St. 1922,
which provides that the question of whether the injury was the
result of the wilful negligence of the employee is a question
of fact to be submitted to the jury, applies only to cases arising
under part I of the compensation act, and has no application
to cases arising under part II.

— ELecTioN. Where the evidence is silent as
to gn election between part I and part II of the compensation
act, and the case is tried on the theory that the parties wer2
under part II, it will be presumed that the parties were acting
under pért II of the act.

: CasuaL EmproyMENT. Evidence examined, and
held sufficient to sustain the finding and judgment of the trial
court that the employment was not casual.

COMPENSATION AWARD: EXPENSES: PRoor. Where the
evidence shows that certain hospital and nurse expenses have
been incurred by the injured employee, a prima facie case is
made out, and, in the absence of any showing that the expenses
so incurred were unreasonable, such proof will be held to ne
sufficient.

6. Evidence examined, and held sufficient to sustain the findings and
judgment of the trial court.

Arpear from the district court for Otoe county:
Jares T. BreLEY, JUDGE. Afirmed.

W. F. Moran, for appellant.
Andrew P. Moren, contra.

Heard before MoRrISSEY, C. J., Rosg, DAYy and Fraxs-
PURG, JJ., SHEPHERD, District Judge.

Day, J.

This is a proceeding under the workmen’s compensa-
tion act. The plaintiff, Carl J. Nosky, filed a petition
before the compensation commissioner against the de-
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tfendant, for an award for injuries sustained on June 2,
1921, which arose, as he claimed, out of and in the course
of his employment. The compensation commissioner
found in favor of the plaintiff, and awarded him com-
pensation at the rate of $15 a week from June 2, 1921,
until disability ceased. An appeal was taken from this
award to the district court, where upon trial the plaintift
obtdined judgment entitling him to recover compensation
at the rate of $15 a week from June 2, 1921, together
with medical, hospital and nurse expenses in the sum
of $186.66, and a penalty of $78.75 for failure to pay the
award, and an attorney’s fee of $75. From this judg-
nment, the defendant has appealed.

The main error complained of by the defendant is the
ruling of the court denying a jury trial. At the time
the case was called for trial the defendant requested a
jury to pass upon the questions of fact. This request
was overruled. In this connection, it is first urged that
the ruling of the court in denying a jury trial was in vio-
lation of section 6, art. I of our Constitution, which
provides that “the right of trial by jury shall remain in-
violate.” Defendant has not aided us by the citation
of any authority in support of his proposition, except
to cite the constitutional provision. An examination of
the authorities has convinced us that the great weight
of aunthority sustains the rule that, where the employer
and the employee have the right to elect whether they
shall come under the provisions of the compensation act,
and where the act provides for a trial without the in-
tervention of a jury, an election to come within the pro-
visions of the act is a waiver of the right to a jury trial.
Hunter v. Colfax Consolidated Coal Co., 175 Ia. 245;
Hawkins v. Bleakley, 220 Fed. 378; Greene v. Caldwell,
170 Ky. 571. That it is competent for parties litigant
to waive a jury trial is well recognized, and in practice
is a matter of almost daily occurrence. The provisions
of part II of the workmen’s compensation act, which
contemplates a speedy trial without a jury, are not forced
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upon the employer nor the employee. They may avoid
its provisions entirely by taking the steps prescribed
therein. By affirmatively electing to come within its pro-
visions, or by failing to take the steps to obviate its pro-
visions, the employer and employee are under the pro-
visions of part II of the act, and may be said thereby to
have waived the right of a trial by jury.

Defendant also argues that section 3024, Comp. St.
1922, which is a part of the workmen’s compensation act,
specially provides that the question whether an injury
was the result of the wilful negligence of the employee is
a question of fact to be submitted to the jury, and, there-
fore, the court erred in denying a jury trial. An exam-
ination of the whole act, however, clearly discloses that
this section applies only to the provisions of part I of
the act, and has no application to part IL. The pro-
visions of part I apply to those cases only where the
employer or the employee has taken the necessary steps
to relieve himself of the provisions of part II. Section
3035, Comp. St. 1922, provides, in substance, that all
contracts of employment made after the taking effect of
the act shall be presumed to have been made with refer-
ence and subject to the provisions of part II, unless other-
wise expressly stated in the contract, or unless a written
or printed notice has been given by either party to the
other that he does not accept the provisions of part II
The form and manner of giving the notice is also set
forth in this section. There is no claim that either the
plaintiff or the defendant took any steps to bring them-
selves within the provisions of part I of the act, and,
hence, by the provisions of the act their respective rights
must be determined by the provisions of part II thereof.

Section 3060, Comp. St. 1922, provides, in substance,
for a hearing before the compensation commissioner;
that if either party is dissatisfied with the award of the
compensation commissioner the matter may be submitted
to the district court of the county which would have juris-
diction of a civil-action between the parties, “which court
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shall have authority to hear and determine the cause as
in equity, and enter final judgment therein determining
all questions of law and fact in accordance with the pro-
visions of this article.” Without mentioning further pro-
visions of the act, it seems clear that the legislature con-
templated that cases falling under the provisions of part
II should be tried by the court without a jury.

It is next urged that the defendant never employed the
plaintiff to work for it. This contention, however, is not
borne out by the testimony. It affirmatively appears that
the plaintiff was employed by one Schlosser, an employee
of the defendant, who testified that the company gave
him authority to hire the plaintiff, and he did so. This
is not denied.

It is further urged that the employment, if any, was
casual, and therefore not within the protection of the
workmen’s compensation act. It appears, however, that
the plaintiff was employed to work during the absence of
Mr. Schlosser on his vacation; and, while no definite
period was fixed as to the duration of the employment,
this fact alone would not, as we view it, render the em-
ployment casual within the meaning of the compensation
act. The term “casual,” as used in the compensation act,
is defined in Bridger v. Lincoln Feed & Fuel Co., 105
XNeb. 222. TUnder the rule there announced we think the
evidence sufficient to sustain the finding and judgment
of the trial court that the employment was not casual.

It is further contended that the plaintiff’s injuries
were caused by his own wilful negligence, which, if true,
under the terms of the compensation act, would prevent
a recovery. It appears that for the convenience of the
employees of the defendant’s elevator, a device known as
a manlift was installed, which operated by means of a
counterbalanced weight and a rope, by which a person
standing on the manlift would with slight exertion pull
‘himself to the top. When the manlift was on the lower
floor, and not in use, it was necessary to fasten it to pre-
vent the weight from raising it to the top. This was done
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by means of a pin. In some manner the manlift was left
unfastened at the bottom and was carried to the top of the
elevator shaft with such force as to break the cable and
allow the weight to drop to the bottom. The manlift,
however, in some manner became wedged or fastened and
could not be disengaged from the lower floor. The plain-
tiff thereupon climbed a ladder to the manlift, and, ac-
cording to his testimony, not knowing that the weight
had been broken loose from the manlift, stepped upon if,
when it fell to the bottom of the shaft with such force
as to injure the plaintiff’s spine. While there may be
some circumstances in evidence which would tend to
show that the plaintiff knew that the weight had broken
loose from the manlift, the testimony as a whole would
amply justify the findings of the trial court that the
injury was not the result of the plaintiff’s wilful negli-
gence. It has been repeatedly held in this class of cases
that the findings of the trial court, when supported by
competent evidence, will not be set aside unless clearly
wrong. Simon v. Cathroe Co., 106 Neb. 535, and cases
there cited. ' '

Lastly, it is urged that the evidence does not support
the judgment, particularly with reference to the allow-
ance of the hospital and nurse expenses. With respect
to these items, the plaintiff’s evidence does not go beyond
the point that they were incurred by him, and defendant
does not show that they were unreasonable or unjust
charges. Considering the somewhat informal manner in
which cases of this character are tried, we are inclined
to hold that the proof offered was insufficient to make
out a primae facie case, and, in the absence of any at-
tempt to show that the expenses so incurred were unrea-
sonable or exorbitant, it will be held to be sufficient.

An attorney’s fee of $50 is allowed to plaintiff’s coun-
sel for services in this court. .

No prejudicial error appearing in the record, the judg-
ment of the district court is

AFFIRMED.
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JOHN- GrASPER, APPELLANT, V. SECURITY STATE BANK ET
AL., APPELLEES.

Fep DecEMEBER 30, 1922, No. 22165.

1. Bills and Notes: DerLivery or CHEcK: PrEsUMPTION. By our
negotiable instruments law (Comp. St. 1922, sec. 4627), where it
appears that the maker of a check has surrendered possession
of it, a valid and intentional delivery of the check will be pre-
sumed, until the contrary is shown.

PLEADING. An allegation in a petition that the
maker of a check delivered the check to a certain person, re-
questing him to deliver it to the payee, and that such person
did not deliver it to the payee, does not affirmatively show that
there has been no legal delivery of the check necessary to com-
plete its execution, where the petition does not disclose the rela-
tion of such person to the parties to the check, or does not show
whether or not the maker had surrendered complete control
over it.

ASSIGNMENT OF Funp. A delivery of a check
by the ‘maker does not constitute an assignment of the fund in
the drawee bank’s hands, covered by the check, until there has

" been an acceptance of the check by the bank.

CHECKS: ACCEPTANCE. Under our negotiable instru-
ments law (Comp. St. 1922, sec. 4742), requiring acceptances to
be in writing, an unauthorized payment of a check by the
drawee bank on a forged indorsement will not constitute an
acceptance. ’

5. : : . CERTIFICATION. Where a check is
procured to be cert1ﬁed by the drawee bank by a person other
than the maker, legal holder or payee thereof, and without the
knowledge, consent or ratification of any of them, such certifi-
cation will not constitute an acceptance, nor work an assign-
ment of the bank’s funds held to the maker’s account.

CERTIFICATION: PLEADING. An allegation in
a petltlon that the certification was made “at the request of
some person other than” the maker, legal holder or payee is
not broad enough to negative the fact that it was done with
their knowledge and consent. ’

ApPEAL from the district court for Douglas county:
L. B. DAy, JUDGE. Affirmed.
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William M. Burton, for appellant.

James E. Bednar, Morsman, Mazwell & Ha,gga/rt,' Bro-
gan, Ellick & Raymond, John O. Yeiser and Ernest A.
Conaway, contra.

Heard before Morrissey, C. J.,, ALDRICH, DAY and
FLANSBURG, JJ., REDICK, District Judge.

FLANSBURG, J.

This was an action by plaintiff, maker of a check, to
recover from the Security State Bank, the drawee of the
check, the amount of the deposit covered by the check,
the plaintiff claiming that the check had not been fully
executed because of a want of delivery to the payee, and
that a third party had received payment on the check
from defendant bank upon the forged indorsement of the
payee’s name. The defendant demurred to the plaintiff’s
petition, and the plaintiff having elected to stand upon
the petition, the trial court entered a judgment on the
pleadings in favor of the defendant. The plaintiff ap-
Ppeals.

Two causes of action are set forth in the petition, but,
as both are determined by the identical state of facts, it
is necessary to discuss one of them only.

By the first cause of action the plaintiff sets forth thar
on June 1, 1920, he signed a check, drawn on the defend-
ant Security State Bank, for $500, payable to one W. R.
McGrew, and that on the same day he “delivered said
check to defendant Ernest A. Conaway, with the request
that said Ernest A. Conaway deliver the same to said
W. R. McGrew, payee,” but that said Conaway did not
deliver the check to W. R. McGrew, but, on the contrary
and without authority of McGrew, indorsed McGrew’s
name upon the check and obtained the money thereon.
The check, afterwards, having passed through the hands
of several holders, was finally paid by the defendant Se-
curity State Bank. The petition further states that on
the same day with the execution of the check, June 1,
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1920, “at the request of some person other than himself
(the plaintiff), the payee or bona fide holder, and before
the said check had been indorsed by any persons, the
defendant Security State Bank certified the check as fol-
lows, to wit: ‘Certified June 1, 1920, J. 8. Kramolisch,
Teller. Good when property indorsed, June 1, 1920, Se-
curity State Bank, J. 8. Kramolisch, Paying Teller.’”

Mr. Conaway has filed a brief in the case, arguing, as
justification for his indorsing the name of Mr. McGrew
and procuring the proceeds of the check, that he was a
successor in trust of Mr. McGrew and made the indorse-
ment as such successor, but no such allegations of fact
are set forth in the petition, and we therefore cannot
consider them. :

The plaintiff contends that the allegations of his peti-
tion affirmatively show that there never was a legal de-
livery of the check, since it is set forth that the plaintiff,
after signing the check, delivered it to Conaway, with
the request that Conaway deliver it to McGrew, that
Conaway did not carry out the order, and that McGrew
never, in fact, received the check nor its proceeds.

The fact of delivery resolves itself very largely into a
question of intention. The petition does not disclose
what relation Mr. Conaway sustained to any of the par-
ties to the check. It may have been that he was an agent
or employee of the plaintiff and a person over whom the
plaintiff had control, and that the delivery to him was
not an intentional and final parting with the control over
the check, such as would constitute a delivery in law to
McGrew. Barry v. Mutual Life Ins. Co., 211 Mass. 306
8 C. J. 209, sec. 338. On the other hand, it may have
been that Mr Conaway had been sent to the plaintiff
by Mr. McGrew for the purpose of receiving the check,
ov it may have been that he was a third person, acting as
a known intermediary between the parties, and that the
delivery to him was a surrender of the possession of the
check by the plaintiff, with the intention of making a
total and complete legal delivery of it. Palmer v. Moc-
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Farlane, T8 Neb. 788; Richardson v. Lincoln, 5 Met.
(Mass.) 201; In re Estate of Rule, 178 Ia. 184; Law-
rence v. Scurry, 187 la. 1055; Crosier v. Crosier, 215
Mass. 535; Dunlap v. Marnell, 95 Neb. 535; 8 C. J. 209,
sec. 338; 8 C. J. 203, sec. 334. Facts which would show
that Mr. Conaway’s relation was such that a delivery of
possession to him would not constitute a legal delivery to
McGrew should have been disclosed by the petition if the
plaintiff desired to show affirmatively that there was
not a complete execution of the check for want of legal
delivery. The negotiable instruments law (Comp. St.
1922, sec. 4627) provides that, “where the instrument is
no longer in the possession of a party whose signature
appears thereon, a valid and intentional delivery by him
is presumed, until the contrary is proved.” As against
the demurrer, therefore, the legal delivery of the check,
on the facts set forth in the petition, will be presumed.

The plaintiff contends, however, that the delivery of
the check, standing alone, does not, without an accept-
ance of it in some form by the bank, work an assign-
ment of the fund, and that, until there is a proper ac-
ceptance, the-plaintiff is entitled to recover the fund from
the bank. Comp. St. 1922, sec. 4799.

We believe it is the rule, and it seems to be conceded
by defendant’s counsel, that the drawee bank cannot
change the contract of the parties to a check, or affect
their liabilities, without the knowledge and consent of
some party to the check, either the maker, holder or
payee, and that, where a check is certifiéd at the in-
stance of a person having no authority from any one of
these, the certification will not constitute an acceptance
so as to change the relation of the parties and work an
assignment of the bank’s funds (State Bank of Chicago
v. Mid-City Trust & Savings Bank, 295 I11. 599, 12 A. L.
R. 989); nor, under the negotiable instruments law, re-
quiring an acceptance to be in writing (Comp. St. 1922,
sec. 4742), will the unauthorized payment by the
bank on a forged indorsement constitute an acceptance
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(Southern Trust Co. v. American Bank of Commerce &
Trust Co., 148 Ark. 283, 14 A. L. R. 761, and see cases
in note, 14 A. L. R. 766).

It is the defendant’s contention that the petition does
not sufficiently allege that the certifcation .was made
without any authorization on the part of the maker, payee
or bona fide holder.

The allegation in the petition, as set out above, goes
only to the extent of declaring that the defendant bank
certified the check “at the request of some person other
than” the payee, maker or bona fide holder. Thig allega-
tion has reference only to the person who actually pre-
sented the check and made the request for its certifi-
cation. It does not affirmatively allege that this was
done without the knowledge or consent or authorization
of the maker, holder or payee. The plaintiff has elected
to stand upon the strict wording of his petition. Its al-
legations are to be construed strictly against him. The
court can indulge in no presumptions in his favor which
do not, as a matter of law, spring from the facts pleaded.
Those things which are material and which are omitted
will not be presumed to exist. Chicago, R. I. & P. R. Co.
v. Shepherd, 39 Neb. 523; Cheney v. Dunlap, 27 N eh. 401 ;
Burlington & M. R. R. Co. v. York County, 7 Neb. 48T7.
Where a defendant in a suit on a promissory note
denies that he executed the note, it is held that he must
go further and deny that the instrument was signed or
executed by his authority. 8 C. J. 928, sec. 1212. The

"same principle of pleading -applies here. Where the
plaintiff strictly limits his denial of facts, he is in no
position to contend that his denial was broader than his
statement.

The petition, we believe, was vulnerable to the de-
murrer, for the reason that it does not affirmatively dis-
close either an absence of delivery or an absence of an
acceptance of the check by the Security State Bank.

The judgment of the lower court is therefore

AFFIRMED.
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Ricaarp C. HARRis, APPELLANT, V. CENTRAL Powgr
COMPANY, APPELLEE.

FiLEp DeceEmeer 30, 1922. No. 22173.

1. Electricity: TrrLErHONE CoMpANY: USE OF STREETS: CARE
ReQUIRED. Where an electric company secures telephone poles,
which it has a right to place in the streets, with guy wires, it
is required to use reasonable care to so erect and maintain such
wires as not to endanger public travel or the safety of indi-
viduals, having in view the probable use of the highway by the
public.

2. : : . Where an ordinance requires tele-
phone poles to be placed within or adjacent to the curb line of the
street, the fact that the curb line and property line of an alley
are the same, and that to place the poles adjacent to the curb
line would cause cross-arms, ordinarily used on telephone poles,
to extend over private property, is no justification for the com-
pany to set its poles out in the paving two and one-half feet
from the curb line, for the company may either construct its
cross-arms to extend from one side of the pole only, or procure
from private owners the right or permission for the overhang
of cross-arms over their property:

3. : : . Evience. The testimony of experts
on electrlc pole and wire construction, that the poles and wires
in the instant case were erected according to the method gen-
erally approved by electrical engineers, does not conclude the
question of whether or not the placing of the guy wires in the
alley, at the place and under the conditions in question, was a
dangerous obstruction to public travel, negligently maintained,
that being a matter within the range of common knowledge.

4. : : ¢  NECGLIGENCE: QUESTION FOR JURTY.
Where a company anchored an uncovered guy wire, which sup-
ported a terminal polé carrying five wires, out in the paving
of a 20-foot alley, and two and one-half feet from the outer edge
of such paving, held, that the question of whether or not the
company was negligent in so doing was for the jury.

ApPPEAL from the district court for Buffalo county:
Bruno O. HOSTETLER, JUDGE. Reversed.

Sinclair & McDermott, for appellant.
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Pratt & Hamer, contra.

~ Heard before Morrissgy, C. J., Rosg, DAY and FLANS-
BURG, JJ., SHEPHERD, District Judge.

FLAXSBURG, J.

This was an action to recover from the defendant Cen-
tral Power Company damages arising from personal in-
juries resulting to the plaintiff from collision with a guy
wire maintained by the defendant company in a public
alley in the city of Kearney. The trial court found that
there was no showing of negligence on the part of the
defendant company and directed a verdict in its favor.
From a judgment on this verdict the plaintiff appeals.

The only question presented is whether or not the
evidence, construed most favorably to the plaintiff, is
sufficient to have presented an issue for the jury on the
question of whether or not the guy wire, as located, fur-
nished an unnecessarily dangerous obstruction to public
travel; in other words, whether or not the plaintiff had
proved any negligence on the part of the company in
maintaining the wire at the place and under the con-
ditions shown. )

The alley runs north and south and is 20 feet wide.
Sntering the alley from the south there are business
buildings on the right-hand side, many of them having
doors opening upon the alley. On the left-hand side
is a lumber yard and a fence running along it next to
the alley. The fence is a foot from the edge of the pav-
ing. A row of telephone poles extends along the left-
hand side of the alley. They are placed in the paving.
F'rom the center of these poles it is two feet and eight
or ten inches to the outside edge of the paving. One
of these poles is about 100 feet north from the south
entrance of the paving, and this pole has attached to
it the guy wire in question, which extends south and is
anchored in the paving two and one-half feet from the
left-hand edge thereof. The placé where it is anchored
is about 60 feet south from the pole, to which it is at-
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tached, and perhaps some 40 or 50 feet north of the
south entrance to the alley. The plaintiff was engaged
in running a bakery, and the building in which he con-
ducted his business was located so that it had a rear
entrance upon this alley. The accident happened on
Sunday. The regular delivery boy was not on duty,
and the plaintiff had gone to the train in a Ford de-
livery wagon to get some merchandise, and, upon his
return, entered the alley from the south. He had madc
the trip through the alley only a few times before.
There is testimony to show that at this time, when he
entered the alley, he was going somewhere flom five to
eight miles an hour. As he started up the a,lley a child
came running from a building on the right-hand side
and across the path of the plaintiff’s car. Plaintiff tes-
tified that the child was about five feet in front of him,
and that he quickly turned the car to the left, toward
the guy wire, which was then 12 feet in front of him,
but which he could not at that time see, so as to pass
around the child, and before he had opportunity to turn
the car back to the right again the hub of the left-hand
wheel ran upon the wire, and the delivery wagon was
tilted up and turned over, thereby causing the personal
injuries to the plaintiff upon which this suit is based.

By the ordinances of the city, authorizing companies’
to place their poles in the streets and alleys of the city,
it was provided that such poles and wire shall be so
erected “as to in no manner interfere with the public
use of the streets, alleys and sidewalks of said city,”
and the franchise ordinance, under which the defendant
company was authorized to ma.lntaln its poles and wires
in the highways, provided that all poles should be placed
“within or adjacent to the curb line of the street and
in such manner as to not unnecessarily impede publie
travel, or unnecessarily interfere with the rights of ad-
jacent owners or occupants.”

The defendant introduced testimony of men experi-
enced in telephone construction, who testified, from their
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expert knowledge on the subject, that the guy wire in
(uestion was necessary to support the pole to which it
was attached, since the pole was the terminus of five
clectric wires, and that a guy wire was necessary to re-
lieve the strain of the pull of these wires upon the pole.
They testified that the cross-arm on these poles was
some six feet in length, and that it was necessary to place
the pole out in the paving of the alley at a distance from
the property line of the alley so that the cross-arm would
not encroach upon or extend over private property. They
testified, further, that it was necessary that the guy
wire be in the same plane, or in a direct line with the
electric wires attached to the poles, and, as the poles
were some two and a half feet from the edge of the
property line of the alley, that the guy wire must also be
placed at the same distance from the alley line. Their
testimony was to the effect that sometimes, where there
is heavy traffic, a short pole is set so as to lean in the
direction of and follow the guy wire, for the purpose
of protecting the wire, and that also, in other instances,
the guy wire is housed or boxed so as to protect people .
from coming in contact with it and receiving electric
shock. Though it may be there is no testimony to refute
the fact that the telephone poles and wires were con-
structed according to the method generally approved by
electrical engineers, still that does not conclude the
question as to whether or not the placing of the guy wire
in the alley, at the place and under the conditions in
question, was negligence so far as it might unnecessarily
interfere with or be an obstruction to the use of the
alley by the public. The question of whether or not a
wire so located interfered with the public use of the
alley, or was dangerous to public travel thereon, or
whether it was negligence on the part of the company
to maintain the wire, as was done in this case, is a
matter within the range of common knowledge and not
a matter to be determined by experts alone.

It seems to be argued that the necessity of placing the
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poles away from the property line and out in the paved
portion of the alley is a complete justification for-the
location of the guy wire.

The franchise ordinance contemplated that poles should
be placed along the curb line. Where the curb line and
the property line of the alley were one, it does not
follow that the company had the right to place its poles
and guy wires out in the paving at whatever convenient
distance it found necessary in order that the cross-arms
which it should use, in such lengths as it should judge
proper, should not extend over private property. There
was nothing to compel the company to so place.its cross-
arms as to extend over private property, even though
it should place its poles at the edge of the alley. The
engineers did not testify that the arms could not be
made to extend from one side of the pole alone, a manner
of construction not uncommon, though they did testify
that to attach the five wires directly to the poles, one
above the other, without the use of arms or brackets,
would make it dangerous to men on the poles when
- working with the electric wires. There were no build-
ings to interfere with the overhang of cross-arms on
these poles, nor would the encroachment actually inter
fere with the use of adjacent property by the owners.
The right to such encroachment the company had the
ability to procure, if it should have found it necessary.

It is manifest that the location of a pole in the paved
portions of a street, being so easily seen, would not
create the same danger to people using the street as
would a bare wire located in the same place, for a wire
is not, under all circumstances, an obvious obstruction.,
The placing of wires in the street must be done with
reference to the possible use of the street by the people
traveling thereon, and the company maintaining guy
wires in the street must use ordinary care to see that
no unnecessary danger is created thereby. In a number
of cases it has been held that the placing of guy wires
within the limits of the street, even though the wires
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are placed outside of the paving or sidewalks, and at
a place where people are not accustomed to travel, may
be negligence on the part of the company, where the
wires are not guarded or casings placed around them
so as to make the obstruction dbvious to view; and, where
a person using the street in the night-time, and under
circumstances where he could not see the wire, was in-
jured, the company has been held liable. Canyon Power
Co. v. Gober, 192 8. W. (Tex. Civ. App.) 802; Cumber-
land Telephone & Telegraph Co. v. Lawrence, 271 Fed.
89; Nessen v. City of New Orleans, 134 La. 455; Lafayette
Telephone Co. v. Cunningham, 63 Ind. App. 136; Raines
v. FBast Tennessee Telephone Co., 150 Ky. 670; Poumer-
oule v. Postal Telegraph Cable Co., 167 Mo. App. 533.

In the instant case the guy wire was located in the
traveled portion of the street. The plaintiff was re-
quired to act quickly in an emergency. What, to a
quick glance, might appear to be an open way upon a
paving laid out and intended for travel, was, in fact,
a path dangerously obstructed by a slanting wire. The
paving of the alley presented to him a place 20 feet
wide in which to operate his car. He was only some
12 feet from the wire as he attempted to turn out for
the child. He testified that he could not see the wire,
and the companion who was in the car with him testi-
fied that he did not see the wire and did not know what
had caused the car to turn over until after the acci-
dent had happened. The plaintiff did not remember
that he attempted to stop the car. Not having seen the
wire, he would not have been called upon to do so.
Had the wire been so open to view as to present a dan-
gerous obstruction at a glance, the plaintiff, if traveling
at the rate of speed testified to, should have been able
to stop. We cannot say, under these circumstances,
that as a matter of law the defendant was guilty of no
negligence in maintaining the wire anchored in the pav-
ing and over two feet from the edge thereof, in such close
proximity to where it knew vehicles must pass, and
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without, at least, some guard or boxing which would
at once have made apparent the existence of the ob-
struction.

A case somewhat similar to the one here is that of
Louisville MTome Telephone Co. v. Gasper, 123 Ky. 128,
9 L. R. A. n. s. 548, where a truck in the day-time ran
onto an unguarded guy wire, placed in an alley 18
inches from the side fence, and it was held that the
question of whether or not the maintenance of the un-
guarded wire, an obstruction not easily discernible, was
negligence on the part of the defendant was a question
for the jury. See, also, Unglaub v. Farmers Mutual Tele-
phone Co., 39 8. Dak. 355.

We believe that, under the facts as above related, the
question of whether or not there was negligence on' the
part of the company in maintaining an uncovered guy
wire, anchored in the paved way of the alley and two
and one-half feet from the outside edge of the paving,
cannot be determined as a matter of law, but was an is-
sue for determination by the jury.

The judgment of the lower court is therefore reversed
and the cause remanded for further proceedings.

REVERSED.

STANLEY NAVRACEL, APPELLANT, V. CUDAHY PACKING
COMPANY, APPELLEE.

Fiep DecemMBER 30, 1922. No. 22198.

1. Master and Servant: WORKMEN'S COMPENSATION ACT: AcTIiON
¥or LaMAacEs. An employee, who comes within the provisions
of the workmen’s compensation act and has not affirmatively
rejected it in the maner specified by such act, is held to have
surrendered any action for damages that might otherwise have
accrued to him under the factory act (Comp. St. 1922, secs. 7699,
7699), by reason of having been injured through machinery
which was left unguarded by the employer, in violation of the
factory act.
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2. WiLruL NEGLIGENCE. Under the provisions of
the workmens compensation law, the fact that the employer
may be found to be guilty of wilful negligence does not affect
the question of the compensation which the employee may re-
cover under the act, nor does it take the case from under the
operation of the act.

3. — ELecTioN. Where the employee is a minor,

19 years of age, being of an age where he is legally permitted
to work, and where the terms of the compensation law cover
his case, he will be held to have elected to come under the
act, where he does not reject it, and the remedies afforded him
by the compensation law will be exclusive of those statutory and
common-law remedies which he would have had, had he rejected it.

AppeAL from the district court for Douglas county:
CARROLL O. STAUFFER, JUDGE. Affirmed.

Frank L. McCoy and Weaver & Giller, for appellant.
Sears, Horan & Sears, contra. '

Heard before Morrissey, C. J., Rose and I'LANSBURG,
JJ., Repick and SHEPHERD, District Judges.

FLANSBURG, J.

This was an action by the plaintiff, an employee of
the defendant Cudahy Packing Company, to recover dam-
ages for personal injuries sustained as the result of the
. alleged negligence of the defendant company in failing
to guard certain machinery housed in its plant. It is
not questioned but that the accident arose out of and
in the course of the plaintiff’s employment. The defense
was that the plaintiff, as an employee who had not for-
mally rejected the compensation law, came within its
provisions, and that its remedies were exclusive as against
any suit for damages against the employer, based on neg-
ligence for failure to comply with the factory act. The
trial court entered judgment in favor of the defendant,
and the plaintiff brings this appeal.

By the provisions of the factory act (Comp. St. 1922,
sees. 7690, 7699), every person operating a plant where
machinery is used is required to provide guards o
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screens to protect employees from injury from shafting,
gearing, etc., and any such person violating the provi-
sions of the act is made “liable in damages to any per-
son injured, as a result thereof.” The factory act was
originally enacted in 1911 (Laws 1911, ch. 67) and has
been carried upon the statute books since, having been
finally revised and amended in 1919. The workmen’s
compensation law was originally enacted in 1913. Laws
1913, ch. 198.

It is the plaintiff’s contention that the factory act
gives a specific right to damages, not affected by the
compensation law; that the two acts are not inconsis-
tent, but, if found to be inconsistent, the factory act, by
the amendments and reenactment in 1919, was intended
by the legislature, to the extent of the provisions em-
bodied in the act, to work an implied repeal of provisions
in the compensation law inconsistent therewith.

The two laws are not inconsistent, though they could
not, obviously, be applied at the same time to a given
case. ILither the factory act or the compensation law
must govern. The compensation law is not a compul-
sory law but is elective. It was enacted at a time when
questions were being raised against compulsory compen-
sation laws, that to require the employer to pay com-
pensation for accidents happening to his employeey
where he was not at fault was taking his property with-
out due process of law. Some of the courts sustained
these objections to compulsory compensation acts and
held, on that ground, that they were unconstitutional.
Ives v. South Buffalo R. Co., 201 N. Y. 271, 34 L. R.
A. n. 5. 162. The elective law was based upon another
theory. It erected a statutory contract between all em-
ployers and employees, falling within its terms, who
should not affirmatively, in a specified manner, rejeci
- the provisions of the act. By a failure to act the parties
were presumed to have elected to come within the act
and to have contracted with reference to it. The obli-
gations, then, of the employver towards the employee,
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under the compensation law, are in a sense contractual.

That the compensation law was intended to govern
exclusively the matter of compensation for injuries re-
ceived by employees in the employment covered by the
act is shown by its express terms. It provides that by
the election of the parties to ¢come under the act they
shall be held to have surrendered their rights “to any
other method, form or amount of compensation or de-
termination thereof than” that which is provided by the
workmen’s compensation schedule of awards. Comp. St.
1922 sec. 3034.

A rase involving a very similar question to the one
presented here is Hilsinger v. Zimmerman Steel Co., 193
Ia. 708. That was a case where a general statute gave
to a parent the express right to recover damages for in-
jury to his minor son growing out of the negligence of
such son’s employer. The question was whether or not
the compensation act affected the parent’s rights under
the general law. The court said: “The argument for
the appellant is that the workmen’s compensation act
did not in terms repeal section 3471, and that its terms
are not so repugnant to section 3471 that a repeal by
implication should be found. To our minds, the question
involved is not so much whether section 3471 has been
repealed by implication, but whether the field of its
application has been circumscribed or reduced by the
operation of the compensation act. Assuming that the
purpose of the compensation act was to cover the entire
field of liability for industrial injury, section 3471 ecould
still be operative outside of that field.” The court in
that case held that the minor employee, 18 years of age,
came under the provisions of the compensation act, since
he had not expressly rejected it, and that the remedies
provided by that act were exclusive of any remedy to the
parent under the general statute for damages.

So it can be said here: The factory act is still oper-
ative, unaffected by the compensation law, as to all em-
ployees who do not come within the provisions of the

3
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compensation law, either where the parties reject the
compensation act, or where the employment or the acci-
dent was one which was not covered by the compensation
act. Compensation statutes of this character have gen-
erally been held to be exclusive of all other remedies,
by reason of a surrender of those remedies by the parties
coming under the act. Shade v. Ash Grove Lime & Pori-
land Cement Co., 92 Kan. 146; Menter Co. v. Brock, 147
Minn. 407; C. J., Workmen’s Compensation Acts, sec. 156.

Plaintiff argues that the failure to guard machinery,
in violation of the factory act, is wilful negligence on
the part of the employer, and claims, where injury results
from such conduct, that the occurrence does not con-
-stitute an accident, within the meaning of the compen-
sation law. In the case of McCarthy v. Village of Ra-
venna, 99 Neb. 674, such a violation was held to consti-
tute gross negligence. '

The plaintiff lays particular stress upon the decision
in Adams v. Iten Biscuit Co., 63 Okla. 52, where the court,
in passing upon the general constitutionality of a work-
men’s compensation law, declared. “A wilful or in-
tentional injury, whether inflicted by the employer or
employee, could not be considered accidental and there-
tore is not covered by the act.” The facts in that case,
however, did not show anything but ordinary negligence
on the part of the employer, so that the statement of
the court was only general, not being applied to any par-
ticular state of facts. There is a distinction between
an employer causing a wilful or intentional injury, and
being guilty of wilful or gross negligence, which negli-
gence results in an injury, and we take it that the court,
in making the general statement, had in mind that dis-
tinction. An employer could not, of course, be protected
by the provisions of the compensation act where he in-
‘tentionally inflicts an injury upon an employee. Such
an injury could hardly be said to be one which would
be incidental to the employment, or one which would
arise from the operation of the employer’s business.
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Some of the compensation laws have a provision

whereby an employer is made to pay an additional award
where the injury is the vesult of his wilful or gross neg-
ligence. See note, Ann. Cas. 1916A, 787. In one of
those cases (Sciola’s Case, 236 Mass. 407) a violation of
a safety appliance law by an employer has been held
not to constitute “wilful misconduct,” within the mean-
ing of the compensation act in that state. However that
may be here, it is unnecessary to decide that question
in this case, for, under the Nebraska law, there is no
provision awarding a ditferent amount of compensation
to an employee who is injured through the wilful or
gross negligence of the employer than the award allowed
him in the case of any other accidental injury.
. It is argued, since the plaintiff in this case was a
minor, being of the age of 1Y years, and since an em-
ployee is brought under the provisions of the compen-
sation law in a manner which is contractual, that the
minor’s contract, being a voidable one only, is not
binding upon him, and ‘that he may elect at any time
whether to be bound by the provisions of the law o»
to resort to other statutory or common-law remedies
cutside of the compensation law. In one case Moore
x. Hoyt, 116 Atl. (N. H.) 29, such has been held
to be true. That question, however, must be controlled
largely by the particular terms of the Nebraska statute.
That the statute was intended to cover minor employvees,
who are legally permitted to work, is shown by its pro
visions. By the statute (Comp. St. 1922, sec. 3038) the
term “employee” is defined to cover: “Every person in
the service of an employer, including minors who are
legally permitted to work under the laws of the state.”
And section 3055, Comp. St. 1922, provides, in case of
an injury to a minor, when any right or privilege accrues
to him under the act, he may institute a’ proceeding
through his guardian or next friend.

Where a minor is employed who is under the age at
which minors are legallv allowed to be employed under
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the statutes, the contract of employment is in direct
violation of law, and the minor cannot be presumed and
held, by such a contract of employment, to have sub-
mitted himself to the provisions of the compensation act.
New Albany Box & Basket Co. v. Davidson, 189 Ind. 57,
and cases therein cited. But where the minor is above
that age and is of an age where he is legally permitted
to work, and where by the provisions of the law it is
shown that he was intended to be bound by the provi-
sions of the act where he does not reject it, it is held.
in the absence of any rejection of the act by him in
compliance with the provisions thereof, that he comes
within it, and that the remedies afforded him by it are
exclusive of those statutory and common-law remedies
which he is presumed to have surrendered. Young v.
Sterling Leather Works, 91 N. J. Law, 289; Gilbert v.
Wire Goods Co., 233 Mass. 570; Hartman v. Unexcelled
Mfg. Co., 93 N. J. Law, 418.

Our conclusion is that the plaintiff in this case not
only came within the provisions of the workmen’s com-
pensation law and that he was bound thereby, but that
the remedies afforded him under that law were exclusive
of his right to bring an action for damages based upon
the provisions of the factory act.

The judgment of the trial court is therefore

AFFIRMED,

The following opinion on motion for rehearing was
filed May 26, 1923. Rechearing denied.

Heard before MorrIssey, C. J., LErToN, RosE, DEAN,
Day and Goop, JJ., Burrox, District Judge.

LEeTTON, J.

The question involved being of much importance, argi-
ment was allowed, and has been had, upon a motion for
rehearing. The former opinion is reported, ante, p. 506.
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We have reexamined the question and are confirmed in
the views expressed therein. In some states special pro-
visions are made in the compensation laws for such cases,
but here the legislature has left room for such remedial
legislation, the need of which was not foreseen.

In England, where the injury was caused by the per-
sonal negligence or wilful act of the employer, or some
person for whose default the employer is liable, the em-
ployee may, at his option, either claim compensation or
sue for damages, and if within the time limited in the
compensation law the employee bring an action to re-
cover damages, and it is determined that the employer
is not liable in such action, but that he would have been
liable to pay the compensation, the action shall be dis-
missed, but the court may proceed to assess such com-
pensation, and may deduct therefrom the costs caused
by the plaintiff suing for damages. Eng. St., 6 Edw. VII,
ch. 58; Workmen’s Compensation Appeals (Eng.) 1912,
1913, pp. 29, 34. In Illinois the statute expressly pro-
vides: “When the injury to the employee was caused by
the intentional omission of the employer to comply with
statutory safety regulations, nothing in this act shall af-
fect the civil liability of the employer.” Ann. St. IIL
1913, sec. 5451. In Wisconsin and other states increased
compensation is provided for. Cases having a bearing
on the question involved are: Knoll v. Shaler, 192 N.
W. (Wis.) 399; Smith v. Western States Portland Ce-
ment Co., 94 Kan. 501; Helme v. Great Western Milling
Co., 43 Cal. App. 416; Patten v. Aluminum Castings Co.,
105 Ohio St. 1; Toledo Cooker Co. wv. Sniegowski, 105
Ohio St. 161.

By failing to signify his election not to come under
the provisions of the compensation act, the employee sur-
renders his right “to any other method, form or amount
of compensation, or determination thereof, than as pro-
vided in part II of this article.” Comp. St. 1922, sec.
3034.

The reenactment of the factory act, slightly changed,,
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in 1919, in the compilation of the Civil Administrative
Code, did not evidence any intention to narrow the com-
pensation act. It would probably be wise to enact that
an employer who is guilty of a wilful or negligent viola-
tion of a specific provision for the safety of his workmen
prescribed by statute should be liable to an action for
damages for such negligence, and that the injured em-
ployee should have his election whether he would sue, or
rely on his right to compensation; but, as the law now
stands, we adhere to the opinion that the only right of
recovery is under the provisions of the workmen’s com-
pensation act.
Motion for rehearing
OVERRULED.

CHARLES MARKIEWICZ V. STATE OF NEBRASKA.
FiLep DeceEmser 30, 1922. ANo. 22681.

1. Criminal Law: INTERPRETER. In a prosecution for murder, whers
it is suggested to the court that the defendant did not under-
stand the English language and desired an interpreter to ia-
terpret to him the evidence of the various witnesses as it was
introduced and the things said and done at the trial, and where
the court appointed an interpreter for that declared purpose, who
was admittedly competent, held, that there was no affirmative
duty on the part of the court to watch over and require the
interpreter to translate to the defendant all that was being said.

Where the defendant, furnished with such an
mterpreter, makes a showing after conviction that the inter-
preter did not interpret to him the testimony of the witnesses,
and that he did not understand what transpired during the
trial, and where he has had a fair opportunity, as he does
have when such interpreter is furnished, to apprise himself
as to the course of the testimony, so as to enable him, through
his attorney, to properly cross-examine and reply to the wit-
nesses, and where the witnesses are called and testify in
his presence, it cannot be said that he has not been legally
confronted by such witnesses, as is required by the Constitu-
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tion of this state, from the mere fact that he has failed to
undersiand them.

WiTNEssEs: FEDERAL Guaranty. The guaranty found
in the fedéral Constitution, that persons accused of crime shall
be confronted by the witnesses against them, applies to prose-
cutions in the federal courts only, and not to those in the state
courts.

INSTRUCTIONS: FawLsus v Unro, FaLsUus IN OMNIBUS.
Where the condition of the testimony is such as to justify and
require the giving of an instruction, based upon the maxim
“Felsus in wno, falsus in omnibus,” the court should give it.
Such an instruction is, however, not required in all cases, but
only where, from the evidence, the jury may be justified in
believing that a witness has wilfully and corruptly testified to
a falsehood, and, further, where the same witness has testified
as to some other material issue in the case than that upon
which he is directly impeached. '

Dury or CoMPLAINANT. Where a defendant
predlcates error on the refusal of the court to give such an
instruction, it is incumbent upon him to specifically point out
that there is su:h a peculiar condition in the record as to
warrant the inst: action, and to designate to what material tes-
timony he believes the maxim should have been applied.

CavurroNarYy INSTRUCTION. An instruction, warning the
jury to exercise greater care in weighing the testimony of
police officers and detectives, is not rendered erroneous where
the court adds: “This does not mean, by any means, however,
that such officers should necessarily be disbelieved, but only that
in weighing their testimony such caution as above described
should be observed.”

InsTrUCTIONS. Other instructions examined, and held
to be free from prejudicial error.

8. Evidence examined, and held sufficient to‘support the verdict
of murder in the first degree.

ERROR to the district court for Douglas county: ALEX-
ANDER C. TrOUP, JUDGE. Affirmed.

Jamieson, O°Sullivan & Southard and Irvin Stalmaster,
for plaintiff in error.

Clarence A. Davis, Attorney General, and C. L. Dort,
contra.



516 NEBRASKA REPORTS. [Vor. 109

Markiewicz v. State.

Heard before Morrissey, C. J., LeETTON, DEAN and
FLANSBURG, JJ., REDICK and SHEPHERD, District Judges.

FLANSBURG, J. .

The defendant was convicted of murder in the first
degree and sentenced to life-imprisonment. He inter-
posed the plea of self-defense. It is his contention that
the evidence shows the killing took place upon a sudden
quarrel, and does not, in any event, justify a conviction
of any greater offense than manslaughter.

The defendant was a Polander, having been born in
Poland, Russia, and could speak very little in the Eng-
lish language On December 17, 1921, he went to the
bavber shop of deceased, in Omaha. The deceased offered
to sell him a drink. Defendant stated that he had a 20-
dollar bill only. This the deceased offered to change for
him. The defendant took a drink of whisky, for which
it was agreed he should pay 50 cents. The deceased took
the bill, but refused to return any change, saying that
the defendant could take the balance out in drinks. After
a time both parties left the barber shop. The deceased
went to a soft-drink parlor a few doors away. The de-
fendant, some 15 or 20 minutes later, entered the soft-
drink parlor. There is evidence to show that just before
entering he drew an automatic revolver, and that as he
entered the door with the revolver in his hand he said,
“T kill,” and mumbled something further which the wit-
ness could not understand. There were a number of
people in the soft-drink parlor, most of them Russians,
and who could not converse well in the Polish language.
The defendant was a foreigner among them. When he
entered the room the deceased was standing about half-
way back toward the further end of the room, the room
being about 60 feet in length, and was eating a sand-
wich at the counter. He was unarmed. There is evi-
dence to show that when the defendant approached with-
in some eight or ten feet of the deceased he said some-
thing about wanting his money and immediately began
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firing. Three shots were fired in the room. Two of the
bullets thus fired were found lodged in the wall, beyond
where the deceased was at that time standing, and each
of them struck at a height of about seven feet from the
floor. As the first of the three shots was fired the de-
ceased doubled up, throwing both hands to his stomach,
and then turned and ran towards the back door.. He was
followed by defendant some four or five feet distant be-
hind him. Back of the building these two were heard
scuffling, but there is no eye-witness, other than the de-
fendant, as to what took place there. Four more shots
were fired during that time. Shortly afterwards the de-
fendant appeared in the doorway, being pushed by the de-
ceased, who was holding the right hand of the defendant,
which hand held the revolver. The revolver, a 25-caliber
automatic, was taken from the defendant and a box of
cartridges was found upon his person. The deceased was
helped into the room and placed upon the floor, where he
soon expired. It was found that he had been struck by
four bullets; one, as if shot partly from the front, entered
deceased’s abdomen a little left of the navel, and took a
downward course, lodging in the groin; another entered
his left side about midway between the hip and the
shoulder and a little towards his back, this passed
through his body, penetrating the stomach and liver;
another, as if shot from a position to the left of the de-
ceased, passed through his left arm and grazed, but did
not enter, his body; and still another struck him near
the left cheek-bone and came out near his left ear. The
defendant, after the shooting, was made to sit in a chair.
He said, “That man is no good.” He was later taken to
the police station, where, it is said, he was asked why he
had killed the deceased, and he shrugged his shoulders
and answered: ‘“What for he took my $20.”

The defendant’s testimony was that he carried the re-
volver because he was afraid to leave it at home where
his" ‘children might get it. He related the altercation
with the deceased at the barber shop, much as described
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by the state’s witnesses, but his testimony is that, when
he entered the soft-drink parlor and approached the de-
ceased and asked for his money, the deceased struck and
began fighting him, and that during that struggle de-
fendant loaded his revolver and shot into the floor and
then into the ceiling, not attempting to hit the deceased,
that he followed the deceased through the back door of
the building where the struggle continued, the deceased
continuing to strike him and he shooting in self-defense,
all the time fearing that the deceased was about to take
his life. There is a conflict of testimony as to whether
the defendant appeared to have received any bruises dur-
ing the struggle. Some of the state’s witnesses said that
his face was bleeding when he reentered the room after
the struggle, and that his clothes were torn, and his eye
bruised, as if he had been struck there. Other witnesses
denied these facts.

The jury believed the testimony of the state’s witnesses
as to the nature and character of the attack made by
the defendant, and, without further detailing the testi-
mony, except as above outlined, though we have carefully
examined it, we feel that there can be no question but
that the evidence is sufficient to support the conviction
of murder in the first degree. The testimony on behalf
of the state shows a quarrel, a separation of the parties,
and an interval of some 15 or 20 minutes, in which the
defendant was thinking over his grievance. There is
enough to show a deliberate, premeditated determination,
actuated by the spirit of revenge, on the part of the de-
fendant, to take the law into his own hands, and, should
the deceased continue to wrong him in refusing to return
the money, to take the deceased’s life.

The defendant did not speak or understand the English
language, and assigns as a ground of error that the testi-
mony of the various witnesses, as it was introduced, was
not interpreted to him, nor the statements of court and
counsel explained to him during the progress of the trial,
and that his trial was, therefore, conducted in violation
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of the Constitution of the United States and of the state
of Nebraska, in that he was not legally confronted with
the witnesses against him.

At the commencement of the trial suggestion was made
that the defendant did not understand the English lan-
guage, and that he should be furnished an interpreter
to interpret the evidence as given and to explain the
things said and done during the proceeding. The court
thereupon appointed an interpreter, who was admittedly
competent, and who was the person selected by the.de-
fendant himself. This interpreter sat throughout the
trial at the side of the defendant. After conviction the
defendant, in support of a motion for a new trial, pre-
sented an affidavit, setting forth that he did not under-
stand the testimony of the witnesses, nor the various
steps taken and things done during the trial, and that the
interpreter had not interpreted nor explained any of
these things to him.. While the defendant was upon the
witness-stand himself, however, the interpreter did serve,
and translated all questions put and answers given.

There is no provision either in the Constitution or
statutes of this state, which expressly provides that the
court shall see to it that all testimony given in a crim-
inal trial shall be interpreted to the accused in language
that he understands. Though it is the duty and province
of a court to see that a witness comprehends all ques-
tions asked, in order that such questions may be an-
swered understandingly, and must provide an interpreter
for that purpose where, in the court’s discretion, one is
necessary, that rule does not satisfy the quwre of whether
or not the court is required to furnish an interpreter to
interpret to the defendant all of the testimony of the
various witnesses as it is given during the trial. Livar
v. State, 26 Tex. App. 115.

The defendant bases his claim, that the court was
bound to see that all the testimony was interpreted to
him as it was introduced, entirely upon those provisions
in the state and federal Constitutions which declare that
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the defendant in a criminal ease shall have the right to
be confronted with the witnesses against him. The guar-
anty found in the federal Constitution, that persons ac-
cused of crime shall be confronted by the witnesses
against them, applies to prosecutions in the federal
courts only, and not to those in the state courts. West v.
Louisiana, 194 U. 8. 258; 16 C. J. 836, sec. 2112.

The defendant argues that he is not confronted with
the witnesses in the legal sense of that term, where he is
not made to understand their testimony as it is given.
In Mattox v. United States, 156 U. 8. 237, it is said:
“The primary object of the constitutional provision in
question was to prevent depositions or ex parte affidavits,
such as were sometimes admitted in civil cases, being used
against the prisoner in lieu of a personal examination
and cross-examination of the witness in which the ac-
cused has an opportunity, not only of testing the recol-
lection and sifting the conscience of the witness, but of
compelling him to stand face to face with the jury in
order that they may look at him, and judge by his de-
meanor upon the stand and the manner in which he
gives his testimony whether he is worthy of belief.”.

Though the court must accord the defendant full op-
portunity to obtain all the benefit of this constitutional
right and, to that end, to understand. the testimony of
the witnesses against him, so that a proper cross-examina-
tion may be had, we know of no affirmative duty de-
volving on the court to see that the defendant does have
interpreted to him everything that is said and done, as
it occurs, during the progress of the trial. The court in
this case surely performed its full duty of preserving to
the defendant his rights in that regard by appointing
the interpreter selected by the defendant, an interpreter
who was admittedly competent, and who was appointed
for the declared purpose of interpreting and explaining
to the defendant all of the things said and done during
the trial. The defendant and his attorney were furnished
the means by which the defendant could be fully apprised
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with knowledge of the proceedings and the course of the
testimony, and it was for them to determine how far
they should avail themselves of the services of the inter-
preter furnished. The defendant having been actually
confronted by the witnesses face to face as they gave
their testimony, and having been given the means and a -
fair opportunity to understand what they said, and of
preparing himself, through his attorney, to have the wit-
nesses properly cross-examined, certainly has been denied
no constitutional right, from the mere fact that the
court did not, as the evidence was intFoduced, watch over
and require the interpreter to constantly translate to the
defendant all that was being said. See Ralph v. State,
124 Ga. 81, 2 L. R. A. n.'s. 509; Regina v. Yscuado, 6
Cox’s Crim. Law (Eng.) 386. '
Error is predicated on the refusal of the trial court to
give an instruction tendered by the defendant, based
upon the maxim “Falsus in uno, falsus in omnibus.” The
form of the instruction tendered is not questioned. It
advised the jury that, should they believe from the evi-
dence that any witness in the case had wilfully' testified
falsely as to any material facts in the case, then they
were at liberty to disregard all of the testimony of any
such witness, save such testimony as they might find
corroborated by the testimony of other credible wit-
nesses. ' ‘ '
Where the condition of the testimony is such ags to
require the giving of such an instruction, it has been’
held that the refusal of the court to give it, when prop-
erly tendered, is reversible error. Barber . State, 75
Neb. 543; Titterington v. State, 75 Neb. 153. And see 16’
C. J. 1017, sec. 2442, The evidence to which the instrue-
tion was particularly applicable in the cases just cited is
not discussed in the opinions. It is only stated there that
there was a serious conflict in the testimony as between
certain witnesses. We do not believe in every case, where
there is merely a conflict of testimony, that the court is
required to give the instruction in question. In most. of
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the decisions, where the refusal to give the instruction has
been held reversible error, there was certain direct evi-
dence to show that some witness had wilfully and cor-
ruptly testified, either by contradictory statements made
by himself while on the witness-stand, or where his testi-
mony was impéached by other witnesses who testified to
the making of such contradictory statements made by him
elsewhere. Reynolds v. State, 196 Ala. 586; Plummer v.
‘State, 111 Ga. 839; Owens v. State, 80 Miss. 499 ; State v.
Duwire, 25-Mo. 553. Of course, in many cases the con-
flict between the testimony of certain witnesses is alone
sufficient to show that one of the Wltnesses has wilfully
sworn to a falsehood.

Where the defendant bases error on the refusal to give
such an instruction, he must, by his bill of exceptions,
show that the peculiar condition of the testimony re-
quired the giving of it. State v. Allen, 111 La. 154.

Where the testimony is such as to show that a particu-
lar witness has wilfully and corruptly testified falsely to
certain particular matters, and has also given testimony
on certain other material issues in the case, upon which
he has not likewise been directly impeached, it is plain
that such an instruction would be of particular benefit
to the opposing party. It is obvious, however, that such
an instruction would not be applicable to every case
where there is a conflict between the testimony of a wit-
ness on one side, and the testimony of a witness on the
other, for, though there be evidence to show that a certain
witness has testified falsely on a particular issue, still,
if his testimony is confined to that issue and he has not
testified to other material facts in the case, upon which
he is not, to the same degree, directly contradicted or
impeached, then, should the jury disbelieve him as to the
testimony which he has given, they would not be called
upon to disregard his testimony on some other issues, for
there would be no such testimony in the record to disre-
gard. In the absence of such a peculiar condition of the
testimony, requiring the giving of the instruction, it
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would, if given, be of no additional aid to the jury or
benefit to the accused, where the jury is given the full and
general instruction covering their right and power to
weigh testimony, and to act as sole judges of the credi-
bility of witnesses. Such a general instruction was given
in this case. .

In Milton v. Holtzman, 216 S. W. (Mo. App.) 828, the
Missouri court has gone so far as to lay down the rule
that, in any case, “Such instruction is ‘nothing more
than an affirmative declaration of the power possessed
by the jury in determining the credibility of witnesses.’
State v. Barnes, 274 Mo. 625. And it may well be pre-
sumed that a jury will not hesitate to exercise that
power, if the circumstances warrant it, without being
specifically told that they may do so0.” See, also, Thomp-
son v. Portland Hotel Co., 209 Mo. App. 476; State v.
Barnes, 274 Mo. 625; State v. Banks, 40 La. Ann. 736;
State v. McDevitt, 69 Ia. 549.

It is true that there was a direct and serious conflict
in the testimony in this case between that of the defend-
ant and that offered by the state’s witnesses relating to
the main issues in controversy. It is manifest from a
reading of the record that either the defendant or the
state’s witnesses testified to a falsehood, but, viewing the
testimony of the state’s witnesses alone, there is little
substantial contradiction among them. The defendant’s
counsel, let us emphasize, does not point out in his brief
any particular testimony on the part of any-of the
state’s witnesses to which he wishes to apply the maxim.
In oral argument he did mention the testimony of the
15-year-old boy, who testified that he saw the defendant,
about 100 feet from the soft-drink parlor, after having
left the barber shop, go up the street in the direction of
the defendant’s home, and that he saw him return in
about 10 minutes. This boy also was the witness who
testified that the defendant drew his gun from his pocket
just before entering the soft-drink parlor. No witness
corroborates the boy in either of these particulars, and
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the defendant contradicts him in both. Counsel argues
that the boy’s story that the defendant went home and
returned is unbelievable, for the defendant’s home was
17 blocks away and defendant could not have made the
trip in the time specified by the boy. The boy, however,
could easily have been mistaken as to the lapse of time,
and, moreover, he did not attempt to testify as to where
the defendant had gone, simply that he went up the
street and later returned. There is nothing to show
that the boy purposely testified to a falsehood, unless
the jury should believe the defendant’s statements made
in contradiction to him, and, if the jury did so believe
them, the boy’s testimony would have been disbelieved
in one particular as much as the other, the matter rest-
ing entirely upon the general question of the credibility
of the two respective witnesses. Defendant’s counsel,
aside from what has just been mentioned, does not point
out that any particular witness testified falsely, and that
there was evidence to show that his testimony was wil-
fully and corruptly given upon that issue, and that such
witness also gave testimony upon some other materiat
issue in the case than that upon which he was impeached
and which might have been disregarded by the jury under
the instruction asked for. We therefore do not see but
that the general instruction given by the court, advising
the jurors as to their power to weigh the testimony and
determine the credibility of the witnesses, adequately
covered the requirements of the case.

The court gave a cautionary instruction to the jury,
warning them to exercise a greater care in weighing the
testimony of police officers and detectives because of the
natual and unavoidable tendency of such persons to
procure and remember only such testimony as would be
against the defendant. The defendant complains of this
instruction for the reason that the court added: ¢This
does not mean, by any means, however, that such officers
should necessarily be disbelieved, but only that in weigh-
ing their testimony such caution as above described
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should be observed.” The instruction, as we view it, is
entirely proper. The instruction is only intended to be
cautionary, and the additional clause only makes that
the more -esr. To hold the converse of what was added
to be true would be to utterly destroy and set at naught
that particular kind of testimony.

Defendant assigns error on the ground of the refusal of
the court to give an instruction tendered by him cover-
ing the matter of self-defense. By other instructions
given by the court, that defense was fairly and adequately
covered. It is claimed, however, that the instruction
given by the court was not proper as mnot being based
upon any reasonable theory of the evidence actually ad-
duced at the trial, and was inconsistent. The instruc-
tion was as follows:

“Even though you should believe from the evidence
that the deceased kept some money of defendant to which
the defendant was entitled, as claimed by him, yet should
you further believe from the evidence beyond a reason-
able doubt that thereafter the defendant sought out the
deceased and shot and killed him at a time and under
circumstances when the defendant had no reasonable
apprehension of immediate and impending serious injury
to himself, and did so from a spirit of retaliation or re-
venge for the purpose of punishing the deéceased for
the alleged wrong done him in keeping his money, then
the defendant cannot avail himself of the law of self-
defense and you should not acquit him on that ground
no matter how great the danger or imminent the peril
to which defendant may have believed himself to have
been exposed during the affray.”

There was certainly a sufficient basis for the instruc-
tion in the evidence, and, in view of the evidence on be-
- half of the state upon which the instruction is premised,
the final clause could only have referred to the affray
which followed the defendant’s initial attack. In view
of other instructions on the law of self-defense and the
condition of the evidence, the instruction could not have
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been misleading, though not as clearly worded as it
might have been.

A life sentence is perhaps a severe penalty in this
case. The defendant, a poor laboring man, was subjected
to the greatest provocation. The little money that he
had was being wrongfully withheld by the deceased,
whether or not with the intent of depriving him of it, at
least for the purpose of tantalizing and enraging him.
The defendant’s mind became obsessed with the idea as
evidenced by his demand: “Give me the rest of that
back; I got childs and my woman was killed and I have
to work for my childs.”  But the penalty is the minimum
for the offense of which he was found guilty, and the
court is without authority to reduce it.

The judgment of the lower court is therefore

AFFIRMED.

OMAaHA & CoUNCIL BLUFFS STREET RAILWAY CoMPANY,
APPELLANT, V. MRS. PEDER JOHNSON, APPELLEE.

Foep DecemBer 30, 1922. No. 23094.

1. Evidence: Cause or Deatu: Proor. In a case under the work-
men’s compensation law, brought to recover compensation for
the death of plaintiff’s intestate, the medical certificate of deatl,
which is made out by the physician last in attendance, in the
manner prescribed by section 8233, Comp. St. 1922, is incom-
petent when offered as proof of the cause of death as shown by
recitals contained therein.

2. Master and Servant: CoMPENSATION: CAUSE OF DeEATH: BURDEN
ofF Proor. In order that plaintiff recover under the workmen’s
compensation law for accidental death of an employee, the bur-
den of proof is upon her to show with reasonable certainty that
the death was proximately caused by the alleged injury.

Caust oF DeaTH: ProorF. Where an employee, 67 years
old, was struck by an automobile and sustained an injury to
his head and to his arm and side, the nature and extent of
which injuries are mnot clearly disclosed by the evidence, and
where it is shown he was never able to work after the accideat
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and was troubled with headache and dizzy spells, and about three
years after the accident afflicted with insanity, and where such
person survives the injuries for three years and approximately
two months and then dies, held, where no medical testimony
was introduced to show the cause of his death, and no showing
of the manner of his death or of the symptoms or conditions
which especially manifested themselves at the time of his death,
that the evidence was insufficient to show by inference alone,
arising from the facts ‘proved, that the death was the result
of those injuries.

" ApPEAL from the district court for Douglas county:
CARROLL O. STAUFFER, JUDGE. Reversed.

John L. Webster and R. B. Hasselquist, for appellant.
Gray & Brumbaugh, contra.

Heard before MorrIsseY, C. J., Rosg, Doy and FrLans-
BURG, JJ., SHEPHERD, District Judge.

FLANSBURG, J.

This was an action to recover compensation under the
workmen’s compensation law. It was based upon the
claim that the plaintiff’s husband, an employee of the
defendant company, sustained injuries in an accident oc-
curring to him in the course of and growing out of his
employment, of which injuries he died. The trial court
awarded compensation to the plaintiff, and the defendant
appeals.

Defendant contends that the evidence is insufficient
to show that death resulted from the injuries complained
of.

Plaintiff’s intestate, Peder Johnson, had been in the
service of the defendant street railway company for a
long number of years. At the time of the accident he
was 67 years old, and, although in good health, he had
the appearance of age, was small, thin and stooped. The
company had continued him in service as a night watch-
man. It was at that time building a new car barn, some
of the material of which ocecupied portions of the street,
and Mr. Johnson was given the duty of watching this
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property at night and of placing lanterns in the streets
to warn against danger. At about 6:30 in the evening
of December 6, 1918, Mr. Johnson, while upon the street
adjacent to the defendant’s properties, which it was his
duty to guard, was struck by an automobile. He received
an injury to the upper part of his head, the extent and
location of which are not exactly shown; it does appear
that some stitches were taken; his side and his arm
were also hurt, but the nature of these injuries is also
not described. He was helped to his home and, with
assistance, was able to walk. When he arrived home he
was seated in a chair. He complained that his head
hurt him. Twelve days later a numbness developed in
his right arm and right leg and he lost the power to
move them. He was then taken to a hospital where he re-
mained for 15 days. The paralysis of his right arm and
leg later became better, though there was never a com-
plete recovery. He was able to walk and, in visiting
the neighbors, it is shown, he at one time fell in ascend-
ing the steps to their house. After the accident the
plaintiff’s testimony is that he was “very nervous,” and
that he continued to have headaches and dizzy spells. In
October, 1921, almost three years after the accident, an
insanity complaint was filed against him by his wife,
and he was taken to the county hospital for a while and
later again removed to his home. On February 3, 1922,
three years and approximately two months after the
accident, he died. :

Though it. appears that he had medical attention im-
mediately after the accident and was attended by physi-
cians throughout this period of time until his death, and
that he had an attending physician, Dr. John Simpson,
at the time of his death, no one of these physicians was
called to testify, either as to the extent, nature or kind
of injuries sustained; or as to the cause of the temporary
paralysis or insanity, and there is no testimony as to
the cause of his death. It is not shown how or in what
manner he died, nor what were the symptoms which
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especially manifested themselves at that time nor for a
time previous, nor whether or not there was any apparent
immediate cause of death. He died at the age of 70
years. The defendant company paid compensation for
disability throughout the entire period from December
6, 1918, until the date of the death of Mr. Johnson. It
takes the position here that plaintiff has not shown that
death resulted from the injuries complained of.

In this case the burden was upon the plaintiff to show
with reasonable certainty that death was proximately
caused by the injury. This proof must be by substan-
tive evidence, leading either to the direct conclusion or
legitimate inference that such was the fact. It is the
plaintiff’s contention, since the injuries are disclosed and
since disability is shown to have continued from the time
of the injury until death oceurred, that nothing more
need be proved, and that an inference arises that death
was the result of that injury.

The defendant, on the other hand, introduced, over
objection, the medical certificate of death, made out in
accordance with the provisions of our statute (Comp.
St. 1922, sec. 8233) by the deceased’s physician last in at-
tendance, which certificate by the statute is required to
disclose the cause of death and must be filed before a
burial permit can be issued. And by this certificate
the defendant attempted to show by the recitals therein
that the cause of death was one entirely distinct and
apart from the injuries. Such a certificate, however,
though filed publicly with the registrar, is not a public
record entitled to be introduced as independent evidence
in such a case as this. It is filled out by the attending
phyisician in an ex parte manner, without a hearing and
without the right of parties interested to cross-examine.
In a controversy betwen individuals, where the cause of
death is a material issue, such certificate has no direct
evidentiary value on that issue, and its recitals must be
disregarded by this court. Louisville R. Co. v. Ray-
mond’s Admr., 135 Ky. 738, 27 L. R. A. n. 5. 176; Buffalo
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Loan, Trust & Safe-Deposit Co. v. Knights Templar &
M. M. Aid Ass’n, 9 N. Y. Supp. 346; Davis v. Supreme
Lodge, K. of H., 165 N. Y. 159; 17 C. J. 1306, sec. 169.
Can we, then, without any further evidence as to the
cause of the death of plaintiff’s intestate, by inference
assume that death resulted from the injuries sustained
three years and two months previously? Where an injury
is sustained and death immediately results, an inference
that the injury was the cause of death may arise without
anything further to show it, but as the period of time
increases between the time of injury and the date of
death that inference must necessarily weaken according
to the length of time which ensues. The plaintiff’s in-
testate survived the injuries for three years and two
months. It is certain that if his death was the result
of the injuries complained of his attending physician
could have testified to that fact. If the injuries caused
the death, why did not death come within the time ordi-
narily ensuing after injuries of such a sufficient char-
acter? As the plaintiff’s intestate had survived the in-
juries for over three years, then what should cause his
death at that time, rather than earlier? Was his insanity,
which came almost three years after the accident, the re-
sult of these injuries? He was a man who had lived
out the average expectancy of life. Was his death caused
by his injuries or by the ills which human flesh is heir
to and which appear in more abundance at the age of
70? Withont something more in the record than we find,
we cannot say. The evidence here does not give that as-
surance for decision which should support the judgment
of a court. The plaintiff must not merely ask the court
to guess that the original injury was the cause of death,
nor merely that it is probable it was, but she must either
prove it by evidence or by legitimate inference to be
drawn from the facts which are actually made to appear.
Without any testimony other than what we have out-
lined above, we do not believe that the plaintiff’s case
can be sustained. The burden was upon the plaintiff to



Vor. 109] SEPTEMBER TERM, 1922, 531

Johnson v. Payne.

remove the case beyond the realm of speculation and con-
jecture before she could be allowed to recover. The evi-
dence is insufficient to support the judgment.
The judgment of the lower court is therefore reversed
and the cause remanded for further proceedings.
' REVERSED.

F. T. JOHNSON, APPELLEE, V. JOHN BARTON PAYNE, DI-
RECTOR GENERAL OF RATLROADS, APPELLANT.

Fep DecEMBer 30, 1922. No. 22155,

1. Carriers: SuripMENT OoF LivE SToCcK: Losses: DBURDEN oF Proor.
Where live stock, unaccompanied by a caretaker, is received by
a carrier in good condition and when they arrive at destination
a number of the animals are dead, the burden of proof is upon
the carrier to show that the loss resulted from some cause Which
would exempt it from liability.

2. : :  ImproPER EQUipMENT: CONTRIBUTORY NEGLI-
GENCE. It is the duty of a carrier to furnish proper cars for
shipment of live stock, and when an improper car is furnished,
unless in exceptional cases, the shipper is not guilty of con-
tributory negligence in loading his stock in the car so furnished.

Loss oF Live Stock: INSTRUCTIONS: NEGLIGENCE. Whers,
in an action for damages for loss of live stock, contributory
negligence of plaintiﬂ‘ is pleaded and evidence is received tend-
ing to support the allegation, it is the duty of the court, upon
its own motion, to instruct the jury on the law of contributory
and comparative negligence, and it is error to refuse a request
of defendant thereon.

4. : : : MEeASURE oF Damaces. It is error to
instruct the jury that the measure of damages in such case is
the value of the animals as stated in the contract of shipment;
the measure is the fair market value of the stock lost at the
time and place where they should have been delivered, less any
amount received for the carcasses.

5. Appeal: WrirNessEs: CoMPETENCY: MARKET VALUE. The quses-
tion of the competency of a witness to testify as to the market
value of personal property rests largely in the discretion of the
court, and an affirmative ruling thereon, where abuse of discre-
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tion is not shown, will not be reviewed upon appeal, when the
objecting party fails to request the privilege of cross-examination
of the witness before the answer is received.

ArpPEAL from the district court for Franklin county:
WiLLiaM A. DiLworTH, JUDGE. Reversed.

John F. Cordeal, Elmer E. Whitted and John L. Rice,
for appellant. ’

W. H. Miller and Relihan, Relihan & Reed, contra.

Heard before Morrissey, C. J., ALDRICH, LETTON and
DEAN, JJ., REDICK, District Judge.

Repick, District Judge.

Plaintiff brings this action to recover damages sus-
tained to a shipment of 55 hogs which he delivered to
defendant at Riverton, Nebraska, in good order, and of
which 23 were dead upon arrival at Kansas City, the
death of which hogs he alleges was due to the negligence
of defendant carrier. Defendant answers, admitting the
shipment, denying all allegations of negligence, and al-
leging that if any of said hogs died in transit their death
was caused by the natural propensities, viciousness, and
inherent weakness of the animals, the weather conditions
then prevailing, and the negligence of the plaintiff. These
allegations are denied in the reply. Plaintiff claimed
damages in the sum of $1,246.83, and the trial to the
court and jury resulted in a verdict for the plaintiff for
$1,132.73, and the defendant brings the case here on ap-
peal. A large number of errors are assigned and all
 have been considered, but we will discuss only such as-
signments as seem to require attention.

Objection is made that the court in the statement of
the case omitted to mention the general denial of negli-
gence contained in the answer. This was probably an
oversight; but, as the case was tried all the way through
upon the questions covered by such denial, the error was
not prejudicial.

Objection is made to instructions Nos. 2, 3, and 4:
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“No. 2. If plaintiff has convinced you that all of said
animals were in good healthy condition when delivered
to the defendant at Riverton for transportation to Kan-
sas City, then the burden is upon the defendant to con-
vince you by a preponderance of the evidence that the
death of said animals resulted from the natural propensi-
ties, weakness, viciousness or characteristics of said
animals, and not from any negligence or fault on
the part of the defendant or defendant’s agents, or by
reason of something that the defendant could not prevent
by the exercise of ordinary care and prudence, or that it
resulted from some neglect or fault of the plaintiff or
his agents.

“No. 3. The evidence in this case shows that the de-
fendant received this car-load of hogs at Riverton, Ne-
braska, for transportation to Kansas City, Missouri, and |
that upon arrival at destination 23 of said animals were
dead.

“If you believe from the evidence that said shipment
was delivered to the defendant in good condition, then
the defendant must show and explain the cause or reason
~of the loss or damage occurring to said shipment during
the transportation.

“No. 4. You are instructed that, where it is shown
by the evidence that live stock is delivered to a railroad
company for transportation in good condition and is de-
livered at destination in a damaged condition, or a por-
tion of it is lost or destroyed, then it devolves upon the
railroad company to show that said loss or damage was
not the result of any negligence on the part of the rail-
road company, but was due to the fault of the shipper
or some act of God, or to the inherent propensities or
natural character.”

Defendant’s first objection is that, on account of the
repetition contained in the instructions as to the burden
of proof, too much stress was given to that feature of
the case. It would have been better had the various mat-
ters covered by the three instructions been included in
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the first one so that repetition in the respect complained
of would be avoided, but we cannot see that defendant
was prejudiced as claimed.

Defendant further objected that the instructions do not
state the proper rule governing the burden of proof in
this class of cases, it being argued that, when evidence
is produced by defendant sufficient to sustain a finding
that the loss was brought about by causes for which the
carrier is not responsible, the presumption fails, and
cites Nye-Schnesder-Fowler Co. v. Chicago & N. W. R.
Co., 105 Neb. 151, which case so holds; but there was
nothing in the evidence in that case which connected the
death of the animals from disease with any neglect of
the defendant. It was shown that the.animals died from
arthritis and other natural causes which from their
very nature could not be traced to negligence of the
carrier, while in the case under review the death of the
animals is shown to have resulted from over-heating re-
sulting in congestion of the lungs. The claim of the
plaintiff is, and there is evidence tending to show, that
the overheating was caused by the character of car fur-
nished by the defendant, and failure of the defendant.
to take proper care of the shipment in transit. Whether
the overheating resulted from natural causes, the kind of
car- furnished by defendant, lack of care in transit, or
negligent overloading by plaintiff were questions of fact
for the jury. Moreover, the instruction complained of
is substantially within the law as laid down in that cage
by Tlansburg, J., as follows: “Where it appears thar
live stock, unaccompanied by a caretaker, is received by
a railroad company in good condition and delivered later
to the consignee in a damaged condition, a prima facie
case is made against the railroad company, and the bur-
den is upon it to show that such damage resulted from
some cause which would exempt it from liability”—cit-
ing Church v. Chicago, B. & (). R. Co., 81 Neb. 615, and
Chicago, B. & Q. R. Co. v. Slattery, 76 Neb. 721. These
cases declare the law of this state that, where stock is



VoL. 109] SEPTEMBER TERM, 1922. 535

Johnson v. Payne.

not accompanied by a caretaker and loss or damage in
transit is shown, the burden of proof is upon the defend-
ant to show that the loss was occasioned by a cause for
which it is not responsible.

Objection is made to instruction No. 5 in the follow-
ing words: “You are instructed it was the duty of the
defendant to furnish a proper car for the transportation
of said animals, and that if defendant failed so to do,
and the shipper was compelled to accept said car for
said shipment and the defendant accepted said shipment
in said car, then the defendant is estopped from claiming
that said car was not proper for transporting said
animals.”

It appears from the evidence that plaintiff requested
that he be furnished a car for a shipment of hogs and
the agent of defendant notified him that the car was
ready, and plaintiff, with the assistance of his neigh-
bors, thereupon loaded 11 wagon-loads of hogs and drove
them about 11 miles to the railroad stock-yards, and,
when shown the car furnished by defendant, objected that
it was a horse car and was boarded tight half way down,
only the lower half being slatted. He was informed by
the agent that, if he wanted a different car, he would
have to wait until he could get ome, but no other car
was immediately available and the time when one might
be obtained was uncertain, so the plaintiff loaded the
car to which he had objected, and defendant now claims
that by so doing plaintiff was guilty of contributory neg-
ligence, and that the court should have submitted that
question to the jury. We are unable to sustain this con-
tention. It was the duty of the defendant to furnish a
proper car for the shipment of hogs (Chicago, B. & Q. R.
Co. v. Williams, 61 Neb. 608; Allen v. Chicago, B. & Q.
R. Co., 82 Neb. 726; we do not decide whether or not the
car in question was a proper car), and defendant, having -
notified the plaintiff the car was ready, cannot put the
burden upon plaintiff of either refusing that car or wait-
ing an indefinite time for another one after having



536 " NEBRASKA REPORTS. [Vor. 109

Johnson v. Payne.

brought his shipment to the railroad as above detailed.
Defendant cites quite a number of cases, the majority
of which we have examined, and especially the three
upon which defendant prlnapally relies are clearly dis-
tinguishable from the case at bar. In Otrich v. St. Louis,
I.M. & 8. R. Co., 154 Mo. App. 420, the plaintiff had a
choice, and he selected the car in question in place of
another one offered by defendant’s agent. In Coupland
v. Housatonic R. Co., 61 Conn. 531, the plaintiff was of-
fered a special box- car at a higher rate than the one he
selected, and it was held that under those circumstances
he assumed the risks incident to the use of the car he
selected. 1In Gilleland & Dillingham v. Lowisville & N.
R. Co., 119 Ga. 789, the plaintiff accompanied the stock
as caretaker, and it was held that plaintiff having af-
firmed the contract with knowledge that the car to
which he objected was being used for the transportation
of his stock, and as his only claim for injuries to the
stock in trans1t arose from omission of precautions which,
under the contract, devolved upon the plaintiff, the court
held it was not error to direct a verdict for the de-
fendant. '

Instructions 7 and 9 are as follows:

“No. 7. You are further instructed that, if the plain-
tiff overloaded said car, and the defendant discovered
said fact and had opportunity to remove said condition
in time to prevent loss or damage to such shipment and
failed to do so, the defendant is liable for all damages
resulting from failure to remedy such conditions.”

“No. 9. You are instructed that, if you find from the
evidence in this case that the plamtlff is entitled to re-
cover, you should return a verdict for such an. amount
as will compensate him for all damages sustained, not
exceedlng the amount prayed for in his petition; and in
arriving at such amount you will be governed by the
value of the animals set forth in the contract for trans-
portation, to wit, $60 per animal, less any amount re-
ceived by him f01 the carcasses.”
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Defendant urges two objections to these instructions:
(1) That they withdraw the questions of contributory
and comparative negligence from the jury; and (2) that
they state an improper measure of damages. We think
both of these objections are well taken. Contributory
negligence of plaintiff was pleaded, and the evidence was
conflicting upon the question whether or not plaintiff had
overloaded the car and thereby contributed to causing
the animals to become overheated, making it a question
for the jury. The jury should have been instructed by
the court on its own motion upon the law of contribu-
tory and comparative negligence, which it entirely failed
to'do. The only reference to this defense is contained
in the last 15 words of instruction No. 2, above quoted;
but the jury were not told what to do in case they found
all or part of the damage “resulted from some neglect
or fault of the plaintiff.” Hunt v. Chicago, B. & Q. R.
Co., 95 Neb. 746. Defendant’s request (No.'3) on .this
point should have been given.

Instruction No. 9 is not only erroneous for the reasons
just stated, but because it submitted an incorrect rule
of damages; the measure in these cases is the reasonable
market value of the hogs lost at the time and place where
they should have been delivered. Hunt v. Chicago, B. &
Q. R. Co., supre. Whatever may have been -the federal
rule in interstate shipments (in which class this belongs)
prior to the Cummings amendment of March 4, 1915,
(38 U. 8. St. at Large, ch. 176, p. 1196), the rule is now
as above stated. Chicego, M. & St. P. R. Co. v. McCaull-
Densimore Co., 253 U. S. 97. It happens in this case
that the amount of damages computed by the correct
rules does not differ substantially from the amount of
the verdict, and the error might be disregarded but for
the error in failing to instruct upon contributory and
comparative negligence.

It is claimed the court erred in permitting plaintiff
to testify as to the fair market value of the hogs at
Kansas City. The record is as follows: “Q. Now, Mr.
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~Johnson, do you know the reasonable value of those hogs

at Kansas City on the 13th day of March, 19187 De-
fendant objects for the reason that the witness has not
shown himselt qualified to answer.. Objection overruled.
Exception. A. I do. Q. You may state what it was.
Defendant objects as incompetent, irrelevant and imma-
terial, and no foundation laid. A. $16.65 per 100.”

The objection to the first question was properly over-
ruled, because a man is always the best qualified person
to state what he knows; and objection to the second
question was also properly overruled, because the ques-
tion being one of fact, not an opinion, and witness being
a stock shipper who is presumed to have some knowledge
on the subject of the market value of hogs, and having
testified that he did know the foundation was sufficiently
laid prima facie. If defendant desired to test his means
of knowledge before receiving the answer, he should
have requested the privilege of cross-examining the wit-
ness on that point, which dounbtless would have been per-
mitted, with the result in this case the answer would
have been excluded, as the subsequent cross-examination
so clearly showed the evidence incompetent that the court
would have stricken it out upon motion (defendant coun:
sel’s statement that this was done at page 18 of the
record is inaccurate). Evidence of plaintiff as to num-
ber of dead hogs and their proceeds should have been
excluded, as he had no personal knowledge on that sub-
ject.

Instruction No. 7 is erroneous in placing upon defend-
ant the absolute duty to remedy the condition of over-
loading. The evidence on this point is conflicting, and
it could not be known in advance whether damage would
result. TUnder these circumstances we think the de-
fendant was chargeable with ordinary care in transpor-
tation, taking the car as it found it.

One of the questions of fact was whether or not the
hogs should have been drenched while in transit. Witnegs
Duncan testified on cross-examination that he did not
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drench them; he should have been permitted on redirect
to explain why he did not; the evidence was conflicting
as to the necessity or propriety of drenching at that time
of year.

There being no question of unreasonable delay in trans-
portation, instruction No. 11 should have been omitted.

Whether the plaintiff negligently overloaded the car,
and, if so, whether such negligence contributed to the
loss and in what degree, were questions for the jury,
which, if found against the plaintiff, would entitle defend-
ant to a verdict, or a reduction of damages, and it fol-
lows that, for error of the court in failing to instruct the
jury on contributory and comparative negligence, the
judgment must be reversed.

REVERSED AND REMANDED.

HENRY LEE, APPELLANT, V. 'ORD EYERLY ET AL.,
APPELLEES.

FiLep DeceMBER 30, 1922. No. 22164.

Highways: ESTABLISHMENT: KEaseEMENT. Where a public road has
been attempted to be established by proceedings under the stat-
ute and opened and traveled by the public for more than ten
years, the public thereby acquires an easement therein, and the
court will not examine the original proceedings for the laying
out of the road and determine whether or not they were valid.
City of Beatrice v. Black, 28 Neb. 263, and Lydick v. State, 61
Neb. 309, followed and approved.

ArpEAL from the district court for Valley county.
Bayarp H. PAINE and EpwiN P. CLEMENTS, JUDGES. Af-
firmed.

Davis & Davis, for appellant.
Munn & Norman and Bert M. Hardenbrook, contra.

Heard before Morrissey, C. J., FLANSBURG, ALDRICH
and Day, JJ., REDICK, District Judge.
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Repick, District Judge.

This is an action to enjoin the road overseer and board
of supervisors of road district No. 15 in Valley county
from destroying gates and fences which the plaintiff had
erected across a traveled road of said county, on the
ground that said road had never been legally established
as a public highway. The plaintiff, just prior to the
commencement of the suit, had obstructed the road, and
the defendants had torn them down, and this had oc-
curred several times, resulting in the suit for the purpose
of determining the rights of the parties, the plaintitf
claiming that the locus in quo had never been legally
laid out and established as a public highway, and the
defendants that it had been so laid out and that -it had
been used by the public generally for a period of ten
years after the county commissioners had taken steps
under the statute to establish it as a highway. The case
was tried before two judges in the distriet court, result-
ing in a denial of the injunction and a finding and de-
cree for the defendants, and plaintiff appeals.

The facts as established by the evidence are substan-
tially as follows: The road in question had been traveled
more or less by the public from 1884 until August, 1887,
when a petition was filed with the board of county com-
missioners to open and establish the same as a public
highway, and pursuant to such petition a commissoner
was appointed, under the statute, for the purpose of
viewing the road and determining its necessity, who filed
his report in affirmation October 15, 1887, that he had
caused the road to be surveyed and presented a report
of such survey and the field notes and plat thereof, and
on January 16, 188§, the matter of the petition was
considered by the board and the petition granted as
prayed for, with the notation on the record of “no objec-
tions or claims for damages filed.” The road continued
to be traveled by the public generally from that time for-
ward to the present with no substantial interruptions, al-
though it appears from the evidence that obstructions
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were placed across the road in the form of gates at the
north and south line of plaintift’s land in 1912, but the
same were left open except at times during the winter
when they were closed for the purpose of confining stock,
but these obstructions did not seriously interfere with
the public travel until shortly before the commencement
of this action, when it was sought by plaintiff to perma-
nently close the road. The road did not follow a straight
line, but angled off in an irregular course conforming to
the topography of the country, its northern terminus be-
ing a mile west of its beginning, being about three and
one-half miles long. It pursued a rather irregular course
through the northwest quarter of section 13, the land of
the plaintiff, which he purchased about 1906. The major
portion of the road passed through a rough country and
along the course of what is referred to as a valley or
caiion; the sides of the cafion in many places were quite
precipitous and characterized by one witness as consist-
ing of “cat steps.” The ground on either side of the
road had not been cultivated to any extent until about
1902, although it appears that furrows had been plowed
along the road on the top of the bank of the cafion prior
to 1900, and at that time fences were built on the south
of plaintiff’s land up to the east side of the road, but were
not continued to the west until about 1912. The land to
the east of the road is good farming land, while that to
the west is somewhat hilly and broken; some of the land
on either side of the road had been taken up and culti-
vated at an early date, but the evidence does not estab-
lish that it was cultivated up to the line of the road or
with any reference thereto; neither is it shown that any
portion of the territory occupied by the road has ever
been cultivated or plowed, except by the public authori--
ties who did some work upon the road as early as 1890,
and the adjoining farmers worked out their poll tax on
this road. Whether or not the territory through which
the road passed would come within the classification of
“wild land” or “cultivated land” is a close question,
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which we do not deem it necessary to decide. Plaintiff,
Mr. Lee, in answer to the question, “You knew they were
traveling through there?” testified, “I thought there was
a road there until we was told there wasn’t any road
there”—the opinion having been imparted by an attor-
ney who probably based his judgment upon defects in
the proceedings of 1887 for the establishment of a road.

We think the evidence establishes two propositions:
First, that in 1887 the proper county authorities at-
tempted to lay out and establish the road in question as
a public highway; and, second, that the road was estab-
lished, substantially along the course of the survey, and
has been opened and traveled by the general public con-
tinuously for a period of ten years and up to the present
time.

If the case of Lydick v. State, 61 Neb. 309, is the law
in this jurisdiction, it rules this case. The first syllabus
is as follows:

““Where a public road has been established by proceed-
ings under the statute and opened and traveled by the
public for more than ten years, the public thereby ac-
quires an easement therein, and the court will not ex-
amine the original proceedings for the laying out of the
road and determine whether or not they were valid.”

That case followed City of Beatrice v. Black, 28 Neb.
263, and has been cited with approval in Close v. Swan-
son, 64 Neb. 389, and Kime v. Cass County, 71 Neb. 677.
In Close v. Swanson, supra, the court distinguished the
Lydick case, citing the syllabus above quoted, and said:

“Of the correctness of the rule established by that case,
and the decisions cited in support thereof, we have no
doubt; but in the case at bar the county board stopped
short of making any order concerning, laying out, or
establishing the road in question. Hence the road in-
volved in this controversy does not come within tha
rule announced in that case. If an order, however ir-
regular, had been made by the county board, laying out
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or establishing the road in controversy, the rule in Ly-
dick v. State would govern.”

The proceedings of the commissioners stopped with the
survey, and the plaintiff built his fence in accordance
with the survey, and the public travel was along the line
of the survey, and it was sought by the commissioners to
open the road across the plaintiff’s land some two rods
south of the line of the road as surveyed, on a claim
that a quarter section corner used as the basis of the
survey and long established as a government monument
was incorrect. o

In Kime v. Cass County, supra, the court said (page
678): “We do not find in the record any order of the
board establishing the road as recommended by the com-
missioner, but the road appears to have been opened
some time in the year 1872 and used more or less from
that date down to 1879 or 1880.” And on page 679:
“The district court found that no damages were awarded
to Kime for the land taken for this road, and we think
the evidence amply sustains that finding. There is no
record of the appointment of any appraisers to assess
the damages, and no record of damages having been
paid. In fact, no evidence of any kind appears relating
to the appraisement or payment of damages. If thiy
road had been opened and used by the public as a high-
way for ten years or more, then the regularity and
validity of the proceedings in establishing the same would
not be examined. (Citing the Lydick case.) ‘The public,
" however, ceased to use the premises as a road not later
than 1879, and from that time up to April, 1900, the
owner of the land has been in exclusive possession.”

It therefore appears that the county was defeated in
that case for the reason that the public had only used
the road for about seven years, and, the proceedings of
the commissioner being legally insufficient, no highway
was established. Tt seems clear from these cases that
the existence of a highway may be established in two
ways: First, by showing a strict compliance with the
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statutes providing for the establishment of public roads;
and, second, by imperfect proceedings under those stat-
utes followed by an opening of road and continued pub-
lic use thereof as a highway for ten years following said
proceedings. Other ways, of course, exist, such as ad-
verse possession for the statutory period, which in the
case of wild prairie land must be with the knowledge of
the owner, or dedication. The principles governing the
solution of the question as applied to the three methods
are somewhat different; as to the first, the only question
is the legality of the proceedings; as to the second, the
only jquestion is the continued user by the public for ten
years; and, as to the third, the public authorities must
bring themselves within the principles governing title
by adverse possession as between private owners. While
it is said in Peterson v. Fisher, T1 Neb. 238: “It may
be that the defective proceedings may be considered by
the court as defining the extent of the prescriptive right
claimed, but not as a basis of the same”—we do not think
that the learned justice by that language intended to
suggest that the proceedings by reason of their defects
had no relation to the nature of the subsequent public
use, and that, therefore, in every such case, the public
was required to bring its case within the principles gov-
erning a contest between individuals. After the de-
cisions in the four cases above cited, two of which re-
sulted in victories for the public and two for the land-
owners, and in 1909, the legislature passed an act (Laws
1909, ch. 113) which was amended in 1917:

“All roads within this state which have been laid out
in pursuance of any law in this state, and which have
not been vacated in pursuance of law, and all roads lo-
cated and opened by the county board of any county
and traveled for more than ten years, are hereby de-
clared to be ‘public roads,” and no such road or any part
thereof shall be vacated or changed without the consent
of the majority of the voters living within two miles of
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the road and not living in a village or city.” Laws 1917,
ch. 58.

This statute would seem to have been enacted in view
of the many existing disputes over the existence of pub-
lic roads, and to have classified them as above suggested,
first, roads laid out in strict pursuance of law, and,
second, roads located and opened by the county com-
missioners and traveled for more than ten years, and
constitutes a legislative recognition of the correctness of
the principles laid down in the Lydick and Black cases.
But plaintiff relies most strenuously upon the case of
Peterson v. Fisher, supra, and contends that the Lydick
case is thereby disapproved. To this we are unable to
agree. The case of City of Beatrice v. Black, supra,
which was followed in the Lydick case, was cited and
distinguished, but not disapproved, in the Peterson case,
and the court said:

“The question in this (Peterson) case is, whether the
presumption arising from the long lapse of time since
the attempted proceedings to lay out a highway, a por-
tion of which is in dispute, is conclusive against the
owner of premises over which the public has only oc-
casionally traveled a portion of the disputed highway.”
And at page 241 the court said: “The evidence in this
case shows that, while both east and west of the line
between sections 11 and 14 the road was freely traveled
by the public, yet it further shows that the main line
* * * was diverted to the north, thence westward across
section 11, thence southward after- having passed over
said section to a continuation of the original line running
east and west. The plaintiff testifies that he had a gate
at the east line of said section, and that a few persons
came through the gate, passed along between the sections,
thence southward to his house, but there is no evidence
that any public work was ever done upon, or that the
public in general ever traveled on, the line between sec-
tions 11 and 14, and there is no evidence of travel be-
iween these sections for as long a period as ten years.
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This being the case, no prescriptive right was acquired by
the public s against the owners of the land in said sec-
tions, and, since the plaintiff in this case never recog-
nized any right of the public to pass over his premises,
it is apparent that, unless the original proceedings were
valid, no public highway exists over the land of the plain-
tift at the place in dispute”’—citing three Nebraska cases.

It will thus be seen that no public user of the high-
way was shown in pursuance of the defective proceedings.
Our attention has not been called to any case where a
good faith attempt has been made to establish a high-
way by the county commissioners and followed by con-
tinued use by the public as a highway for a period ot
ten years, in which it is-held that- the highway was not
established, and we have been able to find none. The
existence of the highway has been denied only in cases
where it was shown that no proceedings whatever had
been taken and a failure to show adverse possession, ov
where defective proceedings were shown and a failure
to show public user for ten years; whereas, as in this
case, proceedings, though defective, were taken and fol-
lowed by use by the public generally for a period of ten
years, the existence of the road. has been uniformly de-
clared. ‘e conclude that the judgment of the district
court is right, and the same is

AFFIRMED.

WiLLiaM N. EDGAR, APPELLEE, V. JOHN F. ANTHES,
APPELLANT.

FiLep DEcEMBER 30, 1922, No. 24175.

1. EBEvidence examined, and held sufficient to support the verdict.

2. Appearance. A defense of fraud in obtaining jurisdiction of the
person of the defendant i§ waived by such defendant filing a
cross-petition asking affirmative relief. 'Linton v. Heye, 69 Neb.
450.
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3. Damages. An unambiguous provision for $500, “as damages for
nonfulfilment of contract” for conveyance of land, will be held
to be for liquidated damages, rather than a penalty, when the
sum named is not disproportionate to the probable damages,
and because of.the difficulty of accurately ascertaining the.dam-
ages in such case.

AppEAL from the district court for Frontier county:
Lewis H. BLACKLEDGE, JUDGE. Affirmed.

Ambrose C. Epperson, Charles H. Epperson, Jr., and
D. B. Massie, for appellant.

Lamb & Butler and Walter D. James, contra.

Heard before Morrissey, C. J., ALpricH, LETTON and
Drax, JJ., Repick, District Judge.

REepICK, District Judge.

Action brought to recover $500 paid upon a contract
for purchase of real estate and $500 as liquidated dam-
ages for failure of vendor to comply with the contract.
The evidence supports the finding of the jury for the
plaintiff, and only two other questions are presented for
review. The defendant alleged in his answer that he
had been inveigled into the jurisdiction of the county
court of Frontier county by fraud, and that such court
had no jurisdiction over his person, his residence being
in Clay county, and offered evidence in support of such
allegation. Whatever merit there may have been in this
defense, it was clearly waived by defendant filing a cross-
petition asking affirmative relief, as he thereby submit-
ted his person to the jurisdiction. Linton v. Heye, 69
Neb. 450, and cases cited therein.

The second question arises from the following pro-
vision of the contract of sale:

“Tt is mutually agreed that time is an essential element
in this contract, and it is further agreed that in case
either of the parties hereto shall fail to perform the stipu-
lations of this contract, or any part of the same, the
failing party shall pay to the other party of this con-
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tract the sum of five hundred and no/100 dollars as
damages for nonfulfilment of contract.”

Plaintiff contends that the sum named, $500, is liqui-
dated damages, and defendant that it is merely a penalty.

The contract is free from ambiguity, and says, in so
many words, that the sum mentioned shall be paid “as
damages for nonfulfiiment of contract,” so there is no
room for construction. Lorius v. Abbott, 49 Neb. 214.
The intention is plainly expressed; and, if the contract
as made is not against conscience or the policy of the
law, it must be given effect according to the natural im-
pert of the words used. The cases are in considerable
conflict, but are in substantial agreement upon the propo-
sition that, when the damages are difficult or uncertain
of ascertainment, the parties may liquidate them by con-
tract. It is said: “The actual damages arising from
the breach of a contract for the purchase of real estate
have been frequently held to be of such an uncertain and
unacertainable nature as to warrant the construction that
a sum named to be paid on breach is liquidated damages
and not a penalty.” 17 C. J. 956, sec. 254. “It is in fact
well settled that a contract for the transfer of land is of
the kind of agreements open to a stipulation for liquidated
damages.” Madler v. Silverstone (55 Wash. 159), 34 L.
R. A. n. s, note on page 8. And in the opinion it was
held that in a contract for exchange of lands a stipula-
tion for liquidated damages would be upheld, since “the
damages suffered for the breach of the agreement are un-
certain in their nature,” and ‘“the sum stipulated is not
so disproportionate to the probable damages suffered as
to appear unconscionable.” The note in L. R. A.) supra,
contains a valuable discussion of the question. In the
present case the price of the 800-acre farm was $32,000.
In the absence of the provision quoted, the measure of
damages would be the difference between that sum and
its value in excess thereof. The writer recently tried a
case where the damages to a city lot on account of taking
a l14-foot strip off the front of it were estimated at $12,-
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000 by plaintiff’s witnesses and $2,500 by witnesses for
the city—all qualified as experts; this illustrates the un-
certainty surrounding such questions, and justifies a rea-
sonable agreement by the parties in advance of breach.
The sum of $500 is a reasonable amount, not in excess
of the probable damages, considering the contract price
and the subject-matter of the contract. As suggested by
counsel for appellee in his brief: “If the witnesses
should vary as much as $1 an acre in their testimony as
to the value of this land, it would amount to $300 more
than the parties provided should be paid upon default.”
The amount stated in the contract must be construed
as liquidated damages. The cases from this state, Gil-
lilan v. Rollins, 41 Neb. 540, and Brennan v. Clark, 29
Neb. 385, cited by appellant, are not in conflict with the
views here expressed.
Judgment

AFFIRMED.

Davip THOMAS, APPELLEE, V. STEPHEN JARECKI,
APPELLANT.

FiLep DeceEMmBER 30, 1922. No. 22188.

1. Trial: QUEsTION FOR THE JURY. Where the state of the record
is such that a verdict of the jury either way would be supported
by sufficient evidence, the case should be submitted to the jury.

o

Evidence: Excuance oF Lanps: Res Gestz. Where on an ex-
change of lands a real estate agent, with the full knowledge of
both parties, acts for both, conversations between him and either
party upon the subject of the trade are admissible as a part of
the res geste.

3. Brokers: KNowLEDGE orF BrokEer. In such case, in the absence

of fraud, knowledge of the agent of facts connected with the
transaction is the knowledge of the principals.

AppEAL from the district court for Platte county :
A. M. Post, JUDGE. Reversed.



550 NEBRASKA REPORTS. [Vor. 109

Thomas v. Jarecki.

Reeder & Lightner and McElfresh & Walker, for ap-
pellant. -

Albert & Wagfner, contra.

Heard before LETTON,’ ROSE DAY and Dean, JJ,,
- REpICK, District Judge. -

REeDICK, District Judge. o

The parties exchanged farms. Plaintiff sues to re-
cover for a deficiency of 6 acres in the farm received by
him, and defendant counterclaims for a “deficiency of
elght acres in the farm deeded by plaintiff, Misrepre-
sentations as to the acreage are charged on both sides.
One of the principal questions litigated was whether the
respective sales were by the acre or by the farm; others
were as to the fact of false representations, the reliance
thereon, and whether or not they constituted the induce-
ment for the trade. Trial to court and jury, and, after
all evidence was in, the court instructed the jury to re-
turn a verdict for plaintiff; verdict was returned for
plaintiff on the counterclaim, and for plaintiff for $928
on his claim; judgment on the verdict and defendant
appeals. '

A careful perusal of the record shows that the evi-
dence warrants the drawing of different inferences and
is therefore conflicting. It is too well settled in this
state to require citation of authorities that, where the
state of the record is such that a verdict of the jury
either way would be supported by sufficient evidence, the
question is for the jury. On the plaintiff’s case there
were at least three questions of faet which the jury
should have been permitted to pass upon: (1) Whether
the sale was by the acre or in gross; if the latter, then,
(2) whether the deficiency in acreage was so great as to
amount to a fraud; (3) whether plaintiff relied upon the
recitals in the contract and deed as to the acreage and
was thereby induced to make the trade, On the first ques-
tion we think, on the record before us, a finding of a sale
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by the acre would not be supported; but, upon the other
two, reasonable minds might very well differ as to the
proper inférences to be drawn from the testimony and
the circumstances surrounding the transaction. The
court erred in directing a verdict for plaintiff on his
cause of action.

The defendant’s counterclaim even more clearly pre-
sented questions for the jury: (1) Whether the repre-
sentation was substantially false; (2) whether defendant
relied upon its literal truth and was thereby induced to
make the trade. Whether or not certain statements and
representations were in fact made may be so clearly es-
tablished as to justify the court in many instances in di-
recting the finding of the jury on that point; but the
questions of a party’s reliance upon the representations,
and to what extent, if at all, they induced him to enter
into the contract, are of a much more complicated na-
ture, depending for their proper solution upon a consid-
eration of all the facts and circumstances shown in the
evidence, and are seldom for the court. The counter-
claim in this case should have been submitted to the
jury. :

Error is assigned upon the ruling of the court exclud-
ing evidence by appellant to the effect that he objected
to the statement of 240 acres in the deed in a conversa-
tion with Byrnes when Thomas was not shown to be
present. Byrnes was acting as agent for both parties
with their full knowledge and consent, and conversa-
tions with Byrnes by either party were competent as
part of the res geste, and for the purpose of showing
actual knowledge of a material fact by either party, or
constructive notice thereof, by reason of the agency.
Mechem, Agency (1st ed.) sec. 67; Pine Mountain Iron
& Coal Co. v. Bailey, 94 Fed. 258; 2 C. J. 872, sec. 552.
The evidence should have been received.

TFor errors in not submitting the claims of the respec-
tive parties to the jury, the judgment is

REVERSED.
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DraiNaGe DistricT No. 2, DaKorA COUNTY, APPELLANT,
v. HENRY W. O’NEILL BT AL., APPELLEES.

FiLep DecEMser 30, 1922. No. 22194,

1. Action: . DEMURRER: MisJoIiNDER. A demurrer for misjoinder
of causes of action is properly sustained where the suit is
brought on four distinct bonds, signed by different sureties, and -
where several judgments are prayed.

2. Injunction: CoNDITIONAL Di1ssoLuTioN: BREACH oF BonNp. Where
the pleadings in an injunction suit are not in the record by
exhibit or allegation, so that the issues may be known, and
the final order dissolving the injunction and dismissing the case
was upon conditions thereafter to be complied with by defend-
ants, and until compliance the injunction was to remain ia
force, held, not a sufficient decision that injunction ought not
to have been granted in the first instance, to show a breach of
the injunction bond.

3. Appeal: SUPERSEDEAS BonDp: DaMaGes. Attorney’s fees and
cost of briefs are not proper elements of damages in an action
upon a supersedeas bond given on a writ of error from this
court to the supreme court of the United States, the same be-
ing governed by federal decisions, which disallow such items.
Tullock v. Mulvane, 184 U. S. 497.

Appear from the district court for Dakota county:
Gty T. GRAVES, JUDGE. Affirmed.

R. E. BEvans, F. E. Gill and Burkett, Wilson, Brown &
Wilson, for appellant.

Alfred Pizey, Jepson & Struble and Sidney T. Frum,
contra.

Heard before MoRRISSEY, C. J., FLANSBURG and RosE,
JJ., REDICK and SHEPHERD, District Judges.

REDICK, District Judge.

This is an action brought upon four separate and dis-
tinct bonds given in an injunction action brought against
the drainage district by Henry W. O’Neill, Cornelius K.
Heffernan, and Elizabeth Leahy, to enjoin the construe-
tion of an irrigation ditch across the lands of the plain-
tiff. The bonds are briefly described as follows: One
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for $1,000 given upon the issuance of a temporary in-
junction and conditioned for the payment of all damages
sustained by the defendant in case it should finally be
determined that the injunction ought not to have been
granted; one for $4,000, an additional bond required of
plaintiffs containing the same condition; a supersedeas
and appeal bond combined, given for the purpose of an
appeal to this court, in the sum of $5,000, and contain-
ing the usual conditions; and a supersedeas bond in the
sum of $2,000 for the purpose of prosecuting error to the
supreme court of the United States, the conditions of
which do not appear, and a copy of such bond not being
in the record. Each of said bonds are signed by O’Neill
and Heffernan as principals, and the first one by George
A. Blessing and Barney Gribble as sureties, the second
and third ones by Edward Mullally as surety, and the
fourth one by Patrick Heenan as surety. The petition
sets out by way of exhibit the final decree of the district
court for Dakota county dissolving the temporary in-
junction and dismissing the case as to the plaintiffs
O’Neill and Heffernan, and sustaining it as to plaintiff
Elizabeth Leahy, and seeks to recover various sums for
attorney’s fees and expenses incurred in the defense of
said injunction suit, the different items being allocated
to the several bonds, and judgment asked upon each
bond for the total amount referable thereto and against
the respective parties signing each of said bonds. The
petition contains no allegation that it had been finally
determined that the injunction ought not to have been
granted, other than as may be inferred from the language
of the decree attached as an exhibit, to which reference
will later be made. The petition does not set out the
pleadings in the injunction suit, and we are therefore
unable to determine the precise issues presented for de-
cision. It is, however, alleged: “The sole purpose and
object of said action being to enjoin and prevent the
construction of the aforesaid drainage ditch and sys-
tem.” The appeals to this court and the supreme court
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of the United States resulted in an affirmance of the
judgment of the district court for Dakota county.

To the petition in this case the defendants O’Neill,
Heffernan and Heenan, and the administrators of Bless-
ing and Gribble, after certain motions had been disposed
of, filed demurrers to the petition, only two grounds of
which need be considered: First, that several causes
of action were improperly joined in the petition; and,
second, that the petition did not state facts sufficient to
constitute a cause of action. The defendant Mullally
makes no appearance, and we are unable to determine
from the record whether or not he was served. The sev-
eral demurrers were sustained generally by the district
court, but whether upon one or both of the above grounds
does not appear, and, plaintiff declining to plead further,
the action was dismissed, and plaintiff appeals.

The demurrers on the ground of misjoinder were prop-
erly sustained. Section 8602, Comp. St. 1922, requires
that all causes of action united in one petition must af-
fect all the parties to the action; and it is perfectly
clear that Blessing and Gribble were only affected by
the cause of action on the first bond, they not having
signed any other; Mullally was only affected by the sec-
ond and third bonds, which he signed, and Heenan only
by the fourth bond, the only one he signed. It is quite
probable that these different defendants might have dif-
ferent defenses to the action upon the bonds which they
signed respectively, and the code does not provide for
separate judgments in different amounts against various
defendants in this class of cases. See Raapke & Katz
Co. v. Schmoller & Mueller Piano Co., 82 Neb. 716; Rad-
cliffe v. Lavery, 100 Neb. 31. Upon the sustaining of the
demurrer for this ground, upon application of plaintiff,
separate actions might have been docketed under sec-
tion- 8613, Comp. St. 1922, but no such request was made.
However, as the judgment of the lower court may have
gone upon the general ground, we will proceed to dis-
pose of that question.



Vor. 109] SEPTEMBER TERM, 1922. 555

Drainage District v. O’Neill.

It is first contended by appellees that it nowhere ap-
pears in the petition that the damages set forth accrued
in connection only with the defeat of the injunction;
but, so far as the allegations go, they would appear to
include the entire defense of the action. Of course, the
recovery upon-the bond is limited to damages accruing
through efforts to defeat the injunction, and net the
main case. Trester v. .Pike, 60 Neb. 510. But the ap-
pellant contends that the allegation of the petition above
quoted, to the effect that the sole object of the suit was
Lo obtain an injunction, etc., is sufficient to.entitle them
to recover all the damages alleged.. We are unable to
accept this view, for the reason that it appears to us this
is a mere conclusion of law reached by the pleader from
" an examination of the petition in the original action, and
is not admitted by the demurrer. The original petition
should have been attached as an exhibit, or-such essen-
tial facts pleaded from which it could be determined
what was the purpose -of the action. - First Nat. Bank of
Harvard v. Hockett, 2 Neb. (Unof.) 512.

Appellees further contend with reference to the in-
junction bond that it had never been finally decided that
the temporary injunction ought not to have been granted.
‘We think this contention sound. In the early part of
the decree appears the following with reference to the
motion.to dissolve the temporary injunction: “And the
court being fully advised in the premises doth sustain
said motion and said injunction is hereby vacated, dis-
solved and set aside except as to the land owned by the
plaintiff Elizabeth Leahy;” and, again, “doth find upon
the issue joined generally in favor of the defendants and
against the plaintiffs, except as hereinafter expressly
found in favor of the plaintiff, Elizabeth Leahy; to
which findings -the plaintiffs each separately except.”
But later on in the decree we find the following: “It
is, therefore, comsidered, adjudged and- decreed by th=
court. that, when the defendants-.shall have paid the
county judge or secured proper acquittance from:.the
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plaintiffs, Henry W. O’Neill and Cornelius K. Heffer-
nan, the amounts fixed by the awards made by said
board of appraisers as due to said plaintiffs, Henry W.
O’Neill and Cornelius K. Heffernan, respectively, the
temporary injunction heretofore allowed and issued be
and the same hereby is dissolved and this action dis-
missed; that as to the plaintiff, Elizabeth Leahy, said
injunction shall be and remain in full force until,” etc.
It does not appear anywhere in the record that the
condition upon which the injunction was to be dissolved
has been complied with. and the decree is very far from
deciding ‘that the injunction was improperly issued in
the first instance. The fact that the injunction was
continued until the performance of certain conditions
furnishes a strong inference that it was properly granted. -
1f there was no good reason for allowing the injunction,
why keep it in force until defendants comply with cer-
tain conditions? Here again we are in the dark for
want of information as to the allegations of the petition
for an injunction. We conclude, so far as the injunc-
tion bonds are concerned, that the demurrer was prop-
erly sustained on the second ground thereof.

What has been said sufficiently disposes of the ques-
tions presented as to all of the bonds, viewed as injunc-
tion bonds, but two of them also contain conditions ap-
propriate to supersedeas or appeal bonds, and it remains
to consider whether any cause of action is stated upon
them in that character. So far as the third bond is con-
cerned, in the penal sum of $5,000, $200 was to cover
costs that might be adjudged against the appellee in that
suit, but there is no allegation in the petition relative to
this feature of the bond. The same statement is true
with reference to the bond numbered four; so the only
question with reference to that bond is whether the alle-
gations of damage include items "properly constituting
elements of damage under the conditions of the bond.
The bond is not set out, but it may be assumed that the
condition was in the language of the statute, “if he
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failed to make his plea good, shall answer all damages
and costs.” We are of the opinion that the allegations
of damage do not represent proper items. They are (1}
attorney’s fees and expenses; (2) cost of briefs; (3) for
meetings and work had by the board of supervisors cost-
ing $413.30. As to the first two items, the bond having
been in a proceeding in the federal court and in compli-
ance with a statute of the United States, the construec-
tion, effect and liability upon the bond is controlled by
the federal decisions, as was expressly held in Tullock v.
Mulvane, 184 U. 8. 497, which also distinctly holds that
upon bonds of this character attorney’s fees are not re-
coverable as damages, and we think that other expenses
 connected with the prosecution .of the suit, such as cost
of briefs, fall within the same principle. The other alle-
gation of damage connected with the fourth bond is not
set out with sufficient clearness to warrant the court in
affirming that it constitutes a proper item.

It is suggested by appellees that the fact that the in-
junction was made permanent as to the plaintiff Leahy
is sufficient of itself to negative the proposition that the
injunction was wrongfully obtained, but we think that
sufficient appears in the record to show that the faects of
her claim with reference to her individual lands were
of such a different character from those connected with
the other plaintiffy’ cause of action, so far as we are able
to conjecture them from the record, that this proposition
cannot be sustained.

One other question should be noticed. The action is
brought against the administrators, respectively, of the
estates of Blessing and Gribble, who died pending the
injunction suit, and the point is made that they are not
subject to a suit in their representative capacity for the
recovery of money only. The point is well taken. Comp.
Bt. 1922, sec. 1374.

It results from the above considerations that the de-
cree of the district court must be affirmed.

AFFIRMED.
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WALTER BAKER V. STATE OF NEBRASKA.
Firep Decemsr 30, 1922, No. 22729.

1. Criminal Law: InrorMATION: BELEcTioN. Whether the attorney
for the state shall be required to elect between different counts
of the information is a matter resting in the sound discretion
of the court, for an abuse of which only may error be assigned.

2. Forgery: SraruTES: REPEAL BY IMPLICATION. Chapter 2986,
Laws 1921, commonly known as the fraudulent ch-ck act, did
not repeal by implication the statute of forgeries as applied to
checks. :

3. Criminal Law: INsrrUcTIONS: ' ALBI. Where all the evidence
presented by defendant refers to the one defense of alibi, an in-
struction beginning, “You are instructed that the defense in
this case is what is known as an ‘alibi,” is not preJudlcmlly
‘erroneous.

: ReasoNaBrE Dousr. A definition of reason-
able doubt, in an instruction, requiring it to be a doubt for
which the jury can give a reason, is erroneous, but in this case
held not prejudicial.

Error to the district court for Adams county: Wir-
LIAM A. DiLworTH, JUDGE. Affirmed.

J. E. Willits, for plaintiff in error.

Clarence A. Davis, Attorney General, and Charles S.
Reed, contra.

Heard before MoORRISSEY, C. J., I'LANSBURG, ALDRICH,
LerroN and DAY, JJ. Repick, District Judge.

RepicK, District Judge.

This is a prosecution for forgery,wherein the defend-
ant was charged with forging and uttering four different
checks at different times in separate counts, but the
fourth count was dismissed, and defendant was tried and
convicted on the three remaining. Some 45 errors are
complained ‘of, many of which are hypercritical and ab-
solutely without merit. We have examined the record
and the briefs with great.care and find only the following
questions in the record which require consideration.
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1. After the evidence of the state had been received,
the defendant moved to require the county attorney to
elect upon which count in the information he would rely
for a conviction, and the overruling of this motion is
alleged as error. The cases of Korth v. State, 46 Neb.
631, Bartley v. State, 53 Neb. 310, and Sheppard v. State,
104 Neb. 709, hold that whether or not the state shall be
required to elect between different counts of an informa-
tion is a matter resting in the sound discretion of the
trial court, “the determining question in each case being
whether defendant has been embarassed or confounded
in his defense.” It does not appear in this case that the
defendant suffered any embarrassment by reason of the
refusal of the court to require an election, and, there-
fore, no abuse of discretion on the part of the court is
shown. Plaintiff in error cites a number of cases to the
point that, “when evidence has been introduced tending
directly to the proof of one act and for the purpose of
securing a conviction from it, an election is regarded as
made of that act.” But where those cases sustain the
proposition, as some of them do, they were for prosecu-
tions charging only one crime, ¢. g., adultery, or sale of
intoxicating liquors, and it was held that under such a
charge, the state having introduced evidence of oné act,
it had elected to rely thereon, and could not be permitted
to introduce evidence of other acts of the same charac-
ter. They are not applicable here; the defendant in this
case was sentenced as only upon one count. )

2. The subject of the several forgeries being checks
upon banks, it is claimed that they do not constitute for-
geries, but merely offenses, under the fraudulent check
act of 1921, chapter 296, Laws 1921, and that the latter
act repealed by implication the forgery statute so far as
checks were concerned. The fraudulent check act merely
made it an offense to issue a check or order for the pay-
ment of money, upon any bank, knowing that the maker
had no sufficient funds in or credit with such bank for
the payment of such check in full. This was a new and
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distinct offense and many of the elements of the erime
of forgery are not included therein. While there may
be many cases in which it may be proper to prosecute
either for forgery or issuing a frandulent check, there
are no cases in which only the elements of the latter
crime are present which would warrant a prosecution for
forgery; there is, therefore, no such repugnancy between
the two statutes as to bring about a repeal by implica-
tion.

3. An affidavit sworn to before the county attorney
by defendant while in jail, in which he stated that his
true name was Walter Baker, and that he never went
by the name of Charles R. Smith, or Clifford R. Smitk,
or Charles M. Smith, or Charles M. Whyte, was re-
ceived in evidence over objection of defendant, that no
proper foundation had been laid, and it was incompe-
tent, irrelevant and immaterial. There was no direct
evidence that the statement was made voluntarily,.
though, of course, he was under no obligation to make
the affidavit, but he was under arrest at the time. How-
ever, defendant pleaded under that name without any
suggestion that it was not his true name—the record
shows that he signed an affidavit for process in that
name and gave that name to the sheriff when he was
arrested, which evidence was received without objection.
Under these circumstances any error in receiving the
affidavit was without prejudice.

4. Instruction No. 10 is criticized. It begins: “You
are instructed that the defense in this case is what is
known as an ‘alibi.’” Defendant claims that thereby he
was limited to that one defense. An alibi necessarily, from
its very nature, denies every other fact charged, and it
would have been better to have said “one of the de-
fenses is an alibi,” or words to that effect; but the state-
ment was literally true; defendant produced no evidence
on any other subject; he did not offer himself as a wit-
ness, nor call his wife in support of the alibi, although all
his witnesses put them together at the places they claimed
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to have seen him. Under this state of the record, we do
not think the instruction erroneous; but, if so, it was
clearly without prejudice. Other objections to this in-
struction are without merit. .

5. Instruction No. 12 is as follows: “The jury are
instructed that any defendant is presumed to be inno-
cent until he has by sufficient proof been proved to be
gnilty, and it is the duty of the jury te give to the de-
fendant the full benefit of this presumption and acquit
bim, unless the jury, from the evidence, believe that he
has been proved guilty in manner and form as charged
in the complaint, beyond a reasonable doubt.”

It is urged that by this instruetion defendant was de-
prived of the benefit of the presumption as evidence.
While the instruction would be clearer if it were stated
that the presumption was matter of evidence in favor
of the defendant, the jury were told that it was their
duty “to give to the defendant the full benefit of this pre-
sumption,” etc., and we do not think it was prejudicial
error. Bartley v. State, 53 Neb. 310; Garrison v. People,
6 Neb. 274.

6. Instruction No. 13 reads: “You are instructed
that a reasonable doubt is what the word implies—a
doubt founded in reason; a doubt for which you can
give a reason; a doubt growing out of the testimony in
the case, or lack of testimony; a doubt which would cause
you to hesitate in the ordinary affairs of life. It is not
a flimsy, fanciful, fictitious doubt which you could raise
about anything and everything. It means a reasonable
doubt. If, when all is said and done, you have such a
doubt about the guilt of the accused, it is your duty to
acquit him.” -

The objection goes to the phrase, “a doubt for which
you can give a reason.” That an instruction which re-
quires that the jury be able to give a reason for the
doubt which they may have is erroneous is decided in
Cowan v. State, 22 Neb. 519, Carr v. State, 23 Neb. 749,
and Childs v. State, 34 Neb. 236; and in the first of those
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cases the error was held to be calculated to mislead; in
the other two the question of prejudice was not Ieferred
to. Since those decisions, in 1921, the legislature passed
an act, the material provisions of which are as follows:

“No judgment shall be set aside, or new trial granted,
or judgment rendered, in any ecriminal case on the
grounds of mlsdlrectlon of the jury, or the improper ad-
mission or rejection of evidence, or for error as to any
matter of pleading or procedure, if the supreme court,
after an examination of the entire cause, shall cons1der
that no substantial miscarriage of Justlce has actually
occurred.” Comp. St. 1922, sec. 10186.

This statute was passed in response to a quite general
demand that the strict rules of the common law through
which the prisoner in many instances escaped or the
prosecution was unreasonably delayed, by reversals upon
merely technical grounds, should be modified, and power
given to the courts to disregard errors and imperfections
in the proceedings, when it appears from the record that
the substantial rights of defendant have not suffered
thereby. We think, under this statute, it is the duty of
firis court, in every case where error is shown, to de-
termine this question of prejudice before reversing the
judgment. A careful perusal of the record convinces
us that the result would not have been different if a
technically correct instruction had been given; and, in-
Geed, taking the objectionable words in connection with
the context and reading the entire instruction together,
they appear to be absolutely harmless.

The evidence convicts the defendant of the crime
charged beyond peradventure of a doubt, and we would
not be justified in reversing the judgment under these
cirecumstances.

AFFIRMED.
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MARIE VASKO, APPELLANT, V. EDWARD W. HERMANSKY
ET AL., APPELLEES. :

Frep DeceMper 30, 1922, No. 22153

1. Bills and Notes: Farure or CONSIDERATION.. In a case where
the consideration of the notes sued upon was the assignment of
a lease which the payee of said notes did not make, and was
unable to make, the consideration of the nofes failed, and no
recovery can be had thereon.

2. - Appeal: CONFLICTING EVIDENCE. When the evidence upon the
question in -issue is substantially conflicting, the verdict of the
jury will not be disturbed as unsupported, unless upon the whole
record it is clearly wrong. Held, in this cage, that the evidence
adduced was sufficient to sustain the decision of the trial court.

ApPEAL from the district -court for Douglas county:
CHARLES LESLIE, JUDGE. Affirmed.

B. N. Ro_bertéon, for appellant.
Gray & Brumbaugh and John M. Macfarland, contra.

Heard before Morrissey, C, J., DAY, FLANSBURG and
Rosg, JJ., SHEPHERD, District Judge.

SHEPHERD, District Judge.

This is an action on certain promissory notes for
$1,000. The defense was on plea of general denial, fraud
and failure of consideration. Upon the conclusion of the
trial, the cause was submitted to the:court, which found
tor the defendant. Only two assignments of error are
presented: The evidence is not sufficient to sustain the
judgment; the judgment is contrary to law. The appel-
lant was the plaintiff below, and the appellee the de-
fendant. They will be called plaintiff and defendant,
as there. C ‘ ' B

‘It seems that Joseph Vasko, Senior, and Joseph Vasko,
Junior, held a lease from Rome Miller on' the Millard
Hotel, which they were in danger of forfeiting’ because
a carload of beer had been found there. With the con-
sent of Miller, who feared that his hotel might be con-
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demned, they assigned said lease to one John Chadek,
the son-in-law of Joseph Vasko, Senior, who agreed to
run it properly. Shortly afterward, while retaining their
possession apparently as before, Joseph Vasko, Junior,
entered into a contract with Edward W. Hermansky to
operate the hotel as partmers, and Vasko, Senior, made
and delivered to the latter a bill of sale of his half inter-
est in the business, including lease, two cash registers, an
adding machine, two match machines, a stamp machine,
a lot of silverware, and all stationery, coal, provisions
and other things on hand. The consideration for this
bill of sale was $1,000 in cash, which was paid down by
Hermansky, and the three notes in suit, which were then
executed and delivered. These three notes were soon
after indorsed and delivered by said Vasko, Senior, to
his wife, the plaintiff, Marie Vasko. A provision of the
described bill of sale was as follows: “And it is further
agreed that the second party (Hermansky) will release
the first party (Vasko) from a certain lease to Mr. Rome
Miller on the said above hotel building and certain con-
tents.” When Hermansky applied to have the lease made
over to him, he found that it had been transferred to
the said Chadek, and that Rome Miller would not permit
it to be assigned to him, and would not recognize him as
in any respect a lessee.

The plaintiff concedes the general application of the
rule, so often declared by this court, that it will not upon
review disturb the finding of fact of a jury or of the
trial court, unless the same is obviously and unquestion-
ably wrong; but his contention is that, because of the
quoted provision of the bill of sale, and because of the
transfer to the defendant of certaln particular property
which the plaintiff had a right to convey, 4. e., the cash
registers, the stamp machine, the two match machmes,
the addlng machine, the s1lverware, stationery, coal and
provisions, the demsmn of the district court was neces-
sarily wrong and must so be adjudged as a matter of law.

The evidence was sufficient to establish that the plain-
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tiff was not an innocent purchaser and bona fide holder
of the notes in suit. And it was also sufficient to estab-
lish that Rome Miller and his agent and attorney, Mac-
tarland, absolutely refused to permit the transfer of the
lease to Hermansky. We must take these two questions
as properly decided in favor of the defendant by the
judgment of the lower court, though it was the conten-
tion of the plaintiff that, upon the interview in regard to
obtaining the said transfer of said lease, Miller was
willing to approve the same, provided that Vasko, Senior,
 was not released. There was conflicting evidence upon
this point, and, following said well-known rule, this court
will not disturb the finding of the trial court. We must
also find upon the same ground that Joseph Vasko,
Senior, had no interest in the described lease to convey,.
for two reasons: First, because he had transferred the
same to his son-in-law, Chadek; and, secondly, because by
the terms of the lease no transfer of his interest could
be made without the consent of the lessor, Rome Miller,
which the latter refused to give. This being the case, and
considering the matter in the light of the surrounding
circumstances and in connection with the situation of
the parties and what they did in the transaction, we are
inclined to construe the quoted language of the lease as
no more than an agreement on the part of the defendant
to stand between Miller and said Joseph Vasko, Senior,
and bold the latter harmless from further liability on
the lease. Such being our interpretation, the law cited
by the plaintiff may be conceded without reversal of the
judgment.

A more serious point is the contention of the plaintiff
that the defendant received some consideration apart
from the lease in the articles conveyed to him as above
enumerated. By the terms of the above mentioned bill
of sale Vasko, Senior, was conveying to him, not only
his half interest in the lease, but his half interest in said
enumerated articles. It is not clear from the record what
disposition was made of said personal property. So far
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as can be ascertained, it remained in the hotel. where it
was at the time that the bill of sale was made, and it
continued to be used in the conduct of the hotel, as then
and before. Nor does it appear that it was ever removed
therefrom or that the defendant ever reduced it to his
manual possession. It is true that, following the execu-
tion of said bill of sale, the hotel was operated under the
name of Vasko & Hermansky, Hermansky being repre-
sented in-its management by a John F. Kroupa who
worked along with Joseph Vasko, Junior, in looking after
the same. Hermansky was occupied with the conduct
of his own drug business in one of the storerooms of the
building, and seems to have let things drift along until
about two months after the execution of the said bill of
sale, when matters came to a climax by the refusal of
Miller to permit the assignment of the lease. Then, not
being able to obtain said assignment, he called the deal
off and demanded the return of his notes.

Not only does he testify that he could not get an as-
signment of the lease, but he also swears positively that
he never received any consideration whatever for the
notes or for the $1,000 in cash which he paid at the
time that he executed the same. In any event, it is
quite certain that the value of a one-half interest in the
enumerated articles of personal property was well with-
in the $1,000 which he paid. Considering these facts
and circumstances, we cannot say that the district court
was not justified in finding from the evidence that the
entire consideration of the notes was the transfer of
the lease in question, and that, not receiving the agreed
assignment of the lease, the consideration of the notes
failed in toto.

If the consideration of a note fails, no recovery can
be had upon said note by the payee thereof or by hiy
indorsee, unless such indorsee be an innocent and bona
fide holder. Warder, Bushnell & Glessner Co. v. Myers,
70 Neb. 15; Johnson v. Chilson, 29 Neb. 301; Newton
Wagon Co. v. Diers, 10 Neb. 284.
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There was sufficient evidence from which the trial
court might-properly find, as it evidently did, in favor
of the defendant on all the points raised. And where
there is sufficient evidence to sustain the verdict of the
trial court, this court will not undertake to reverse its
judgment, unless the same is manifestly wrong.

AFFIRMED.

DaN EGAN, APPELLEE, V. CHICAGO, BURLINGTON & QUINCY
Ra1LroAD COMPANY ET AL., APPELLANTS.

Fep DeceEMBer 30, 1922, No. 22176,

1. Carriers: INJury To Live STock: BURDEN OF Proor. “In an ac-
tion to recover damages from a carrier for injury sustained by
live stock in transit, which are, accompanied by the owner or
his agents, the burden is on the owner to show that the loss
complained of was occasioned by the carrier’s negligence.” Cleve
v. Chicago, B. & @. R. Co., 17 Neb. 166; Starr v. Chicago, B.
& Q. R. Co., 103 Neb. 645.

2. Parties: MisjorNpEr. The transporting railroad company may
not properly be joined with the director general of railroads in
an action against the latter for injury to stock or property in
transit; and whenever in the course of the proceeaings the
question of such improper joinder is raised, the court should
recognize its lack of jurisdiction and sustain the motion of the
railroad company to dismiss it from said action.

ApPEAL from the district court for Grant county:
BavARD H. PAINE, JUDGE. Reversed.

Byron Clark, Jesse L. Root and J. W. Weingarten, for
appellants. .

Daniel F. Osgood, contra.

Heard before Morrissey, C. J., DAY, FLANSBURG and
Rosg, JJ., SHEPHERD, District Judge.
SHEPHERD, District Judge.

A car of stock was shipped by the plaintiff from
Hyannis to South Omaha on or about the 2d day of
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November, 1919, the shipper sending a caretaker along
to look after the said stock. The caretaker -last saw the
cattle at or near Seward, Nebraska, when they were
standing up and apparently in good. condition. When
the shipment was unloaded at Omaha, two of the cows
were found to be cripples and had to be removed from
the car and disposed of as such, to the plaintiff’s damage
in the sum of $106.70. The action is upon the assump-
tion that the railroad company must be presumed liable
for all injuries to stock in transportation, except thoge
arising from the act of God, or the public enemy, or from
the natural propensities of the animals. The answer of
the company was that a caretaker was in charge, and
that, such being the case, said presumption does not ob-
tain, and that unless the injuries relied upon are prove:l
to have resulted from the negligence of the company the
owner cannot recover. The contention of the plaintiff in
reply was that the act of 1915, requiring railroad compa-
nies to transport caretakers with shipments of stock upon
the consideration charged for such shipments, disposes
of the defense so pleaded by said company.

The determining question seems to be whether or not
the enactment of the legislature, Laws 1915, ch. 106, sec.
1, is of such force as to change the rule relieving the
company of the burden of the deseribed presumption in
those cases where the shipper sends a caretaker with
the stock. And the argument of the plaintiff seems to
be that, before the said enactment was passed, the carry-
ing of a caretaker by the company was a sufficient con-
sideration from company to shipper to make valid an
agreement between the parties that, by sending his care-
taker along without extra expense to him to care for
his stock, the shipper released the company from the
burden of such presumption, and took upen himself
the burden of proving that any injury happening to
the stock in transit was chargeable to the negligence of
the company.
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We cannot see how the statute has any such effect,
and the previous decisions of this court relieving the
company from any such presumption where a caretaker
was in charge have been upon an entirely different the-
ory. This theory is well set out in Starr v. Chicago, B.
& Q. R. Co., 103 Neb. 645:

“The common-law rule, making the carrier an insurer
of goods in its hands for transportation, arose from the
practical impossibility of shippers proving how the goods
were lost. Frauds and collusions were easily practiced
but hard to prove. The shipper parted entirely with
his possession and control, and the carrier could pretend
a robbery or accident which had not happened. In course
of time the original rule was modified in certain particu-
lars. Not only were losses occasioned by the act of God
or public enemy excepted, but certain losses due to the
natural propensities of the animal being shipped were
also excepted. When, by agreement of the parties, the
animals shipped were attended by a caretaker, this fur-
nished another ground for an exception to the original
rule, because in such case it might be more the duty of
the caretaker to anticipate and prevent the particular
injury than it would be the duty of the carrier. Accord-
ingly, the common-law rule, as applied to such a case,
appears to be as announced by this court in Cleve w.
Chicago, B. & Q. R. Co., 77 Neb. 166, as follows: ‘In
an action to recover damages from a carrier for injury
sustained by live stock in transit, which are accompa-
nied by the owner or his agents, the burden is on the
owner to show that the loss complained of was occa-
sioned by the carrier’s negligence.” ”

. We think that this case rules the case at bar, and that,
since the plaintiff sent his caretaker along, the defend-
ant company was relieved from the burden of the com-
mon-law presumption. No evidence is introduced by
the plaintiff fending to show that the company was in
any wise negligent in transporting the stock in ques:
tion. It is true that when the stock was loaded it was
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in good condition, but without the presumption under
consideration the plaintiff has nothing upon which to
base a recovery.

There is some evidence that when the train arrived
at Omaha the caretaker, along with other caretakers ac-
companying other shipments of stock, was told to get
off and to go ahead to the viaduct. But there is no evi-
dence whatever that he was denied the privilege of ac-
companying his stock to the stock-yards, and, in any
event, the question of being prevented from doing his
duty efficiently as a caretaker is not in any wise raised
by the pleadings. Such being the fact, the judgment of
this court must be in favor of the defendant. There was
error in the decision of the trial court, and its judgment
must be reversed and the action dismissed.

The cross-appellee, the Chicago, Burlington & Quincy
Railroad Company, contends that it was improperly
joined with the director general of railroads. This con-
tention is manifestly sound; and when its objection was
raised it should have been sustained. Perhaps that ob-
jection should have been presented to the court at thc
outset, and not after the case had been appealed, bui
wherever the objection is jurisdictional and the court
finds that it is without jurisdiction to hold a case, or a
party thereto, it is the manifest duty of the court to take
notice of it and to act accordingly. That the railroad
company cannot be joined in the same action with the
director general of railroads is well settled. Hines o.
Dahn, 267 Fed. 105; Missouri P. R. Co. v. Ault, 256 U.
S. 554. On this account alone, the Chicago, Burlington
& Quincy Railroad Company should be, and is, dismissed.

It is doubtful that shippers get any good from the
act of the legislature permitting them to send a care-
taker with their shipments of live stock without extra
charge. This is certainly so unless the caretaker is of
exceptional efficiency, and ready and able to do a thor-
ough-going job of looking after the stock while in transit,
something that is often of no small difficulty. Where
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the caretaker accompanies the stock, the railroad com-
pany will not be subject to the presumption that injury to
said stock occurred by its neghgence and, if relief from
the condition which now obtains is to be had at all it
should be had at the hands of the leglslature and by legis-
lative enactment which shall squarely rest the common-
law hablhty npon the carrier.
REVERSED AND REMANDED.

Froyp C. ROBERSON, APPELLEE, V. CHICAGO, BURLINGTON
& QUINCY RaILrROAD COMPANY, . APPELLANT.
Firep DeceMBER 30, 1922, No. 22195.

1. Master and Servant: INJURY To EMPLOYEE: RIGHT OF RECOVERY.
Neither-the federal employers’ liability act of 1908 (U. S. Comp.
St. 1918, .sec. 8661), nor section 6055, Rev. St. 1913, destroys the
contract of the Burlington voluntary relief department, though
both of them affect such contract to the extent that the accept-
ance of relief benefits by an injured member of such department
“shall not preclude him from bringing an action against the Chi-
cago, Burlington & Quincy Railroad Company for his damages,
the terms-and -conditions of said contract notwithstanding.

2. : — *—: RELIEF BENEFITS. A Chicago, Burling-
ton & Qulncy Rallroa.d Company employee who is a member of
the company’s voluntary relief department, and who has, been

injured in interstate- commerce, cannot recover -relief benefits, con-
trary to the provisions of his contract with ﬁuch department,

after he has sued for, recovered and collected a Judg.uent against
the company for his damages resulting from such mJury

AprpreaL from the district court for Webster county
WiILLIAM A. DILWORTH, JUDGE. Reversed and dismissed.

E. B. Whitted, P. E. Boslaugh and J. L. Rice, for ap-
pellant.’ '

Bernard McNeny, conrtra.

Héard before Morrissgy, C. J., Day, FLANSBURG andk
LetTOoN, JJ., SHEPHERD, District Judge.
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SHEPHERD, District Judge.

The parties will be designated plaintiff and defendant
as in the court below. Plaintiff was injured in 1915
while employed as a brakeman in interstate commerce by
the defendant compuany. He took Burlington relief bene-
fits, being a member of the relief department, for about
a year; and he then brought suit for his damages sus-
tained by reason of his injury, and recovered a judgment
for $5,000, which the company paid in full. The present
action -is to recover the remainder of his relief benefits.
The company defended on the following grounds: That
he was not disabled during the time for which he claims
benefits; that, if he was under disability during such
time, he is barred of a right to recover such benefits under
the law and the relief department regulations, because
(1) he brought a damage suit and recovered and col-
lected; because (2) he removed to other states without
the medical examiner’s written approval; because (3),
his alleged disability is a sickness disability following
accident, etc.; and because (4) he failed to appeal to
the advisory committee of the department from the de-
cision of the superintendent denying his right to further
benefits. There are express provisions in the regulations
of the Burlington voluntary relief department which by
their terms, and according to the evidence adduced, com-
pletely sustain these defenses, if they are legally binding
and operative. The case was tried to the court without
the intervention of a jury, and the court found in favor
of the plaintiff and gave him judgment against the de-
fendant in the full amount claimed. Upon this appeal
the defendant duly raises the above enumerated conten-
tions and assigns the adverse ruling of the district court
on each of the same as error.

On the first of these contentions no time need be
taken. The trial court found upon sufficient evidence
that the plaintiff was under, disability during the time
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for which he claimed benefits, and its judgment in that
behalf must stand.

But the provisions of plaintift’s contract for relief
benefits specifically state that, if he brings suit for dam-
ages, he shall forego such benefits. A clause of his signed
application for membership in the Burlington relief de-
partment is in these words: “I also agree, * * * further,
if any suit shall be brought against said company * * *
for damages arising from or growing out of injury or
death occurring to me, the benefits otherwise payable and
all obligations of said relief department and of said com-
pany created by my membership in said relief fund shall
thereupon be forfeited without any declaration or other
act by said relief department or said company.”

It is not necessary to review Burlington litigation in
Nebraska. Suffice it to say that this court has consist-
ently held the contract of the relief department good,
and that the injured employee must forego his relief and
take his damages or take his relief and forego his dam-
ages. The cases will be found collected and discussed
in Clinton v. Chicago, B. & Q. R. Co., 60 Neb. 692; Oyster
v. Burlington Relief Dept. of C., B. & Q. R. Co., 65 Neb.
789; Chicago, B. & Q. R. Co. v. Bigley, 1 Neb. (Unof.)
225; Walters v. Chicago, B. & Q. R. Co., 74 Neb. 551;
Chicago, B. & Q. R. Co. v. Healy, 76 Neb. 786; Koeller v.
Chicago, B. & Q. R. Co., 88 Neb. 712. It so held from
the beginning down to the Koeller case, though some ex-
ception was made in the above cited Healy case because
of the penalty feature involved, and again in a case or
two where it was considered that a widow administratrix
who had accepted benefits did not do so for the children
of the deceased to such an extent as to deprive them
of their separate right to an action for damages. In no
case has it held that benefits could be had from the com-
pany after damages had been sued for, recovered and
collected. '

In the Koeller case, supra, such recovery and collec-
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tion had been had and the action was for some $1,900 of
relief benefits. Reversing the judgment . below, the su-
preme court reaffirmed the doctrine of its prior decisions
and denied benefits to the plaintiff.

However, the contention of the appellee is that the fed-
eral_employers’ liability act of 1908,.and more particu-
larly section 5 of said act, changes. the sitmation and
justifies his recovery of benefits, even though he has col-
lected damages. The section referred to is as follows:

“That any contract, rule, regulation, or device what-
soever, the purpose or intent of which shall be to enable
any common carrier to exempt itself from any liability
created by this act, shall to that extent be void; provided,
that in any action brought against any such common
carrier under or by virtue of any of the provisions of
this act, such common carrier may set off therein any
sum it has.contributed or paid to any insurance, relief
benefit, or indemnity that may have been paid to the
injured employee or the person entitled thereto on aec-
count of the injury or.death for which said action was
brought.” U. 8. Comp. St. 1918, sec. 8661.

This law applies because the injury in question arose
in interstate commerce, as heretofore stated. It clearly
appears from the.-language employed that the Burlington
relief contract with the plaintiff could not operate to
preclude the latter from a resort to his action for dam-
ages. But that seems to be the extent of its effect on
said contract if common and ordinary meaning is given
to the words used. ‘“To exempt itself from any liability
created by this act” is the expression of congress. And
the liability so created was the liability to respond in
damages for injury suffered. The act limits the contract
in that respect alone. The contract shall “to that ex-
tent be void.” If congress had intended to provide also
that the contract should be ineffectual to exempt the
carrier from the payment of benefits when damages had
been recovered and collected, it would have said so.

True it is that Minnesota, in Wise v. Chicago, B. & 0.
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R. Co., 133 Minn. 434, held in accordance with appellee’s
contention. But, as pointed out in the brief of the ap-
pellant, the decision in that case proceeds upon the au-
thority of two other cases, one of which, Philadelphia, B.
& W. R. Co. v. Schubert, 224 U. 8. 603, was to the effect
simply that an acceptance of benefits would not, under
said act, preclude the injured employee from bringing ar
action for damages; and the other of which, Rodell v.
Relief Dept. of C., B. & Q. R. Co., 118 Minn. 449, held
that the giving of the release required by the relief rega-
lations to be given by one who accepts full benefits could
not be enforced, as it would be opposed to said section
5 of the federal act. The first of these cases is not at
all valuable as affording a basis for the Wise decision,
. while the support: of the latter is but frail and uncertain.

For two reasons, it seems to us, the Pennsylvania doc-
trine in Getkin v. Pennsylvania R. Co., 259 Pa. St. 150,
is to be preferred and followed: First, because it is
sound from the viewpoint of simple and direct reasoning;
and, secondly, because it is in consonance with the trend
of Nebraska opinion. The facts were practically identi-
cal with those in the instant case. The court in dealing
with .the act said:

“But the only liability created by the-act is for dam-
ages to persons suffering injury while employed by a
common carrier engaged in interstate commerce. Any
regulation, therefore, which enables a carrier to exempt
itself from a claim for damages for injury received un-
der the conditions mentioned is void. If-the plaintiff had
received payment of the benefit certificate prior to bring-
ing suit for damages, the stipulation in the contract of
membership in the relief fund could not have been per-
mitted to defeat the right to recover damages. It is pro-
vided, however, in the act of congress, that, in such ac-
tion for damages brought against a common ecarrier, the
carrier may set off therein any sum it has contributed or
paid to any insurance, relief benefits, or indemnity that
may have been paid to the injured employee or the person
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entitled thereto on account of the injury or death for
‘which said action was brought. It is, therefore, apparent
that, by the act in question, congress did not intend that
there should be both payment of benefits and a recovery
of damages for the injury, at least in so far as payment
for both was to be made by the same defendant. In the
matter of payment here, counsel for appellant seek to
distinguish between the defendant company and the bene-
ficial association, which is merely a department or bureau
of the defendant company. But the benefits are de-
manded from the company, and the suit to compel their
payment is against it. If plaintiff is right in seeking to
hold the company responsible for the payment of the
benefits, it is difficult to see why it should not be credited
with their payment when made. However, that question
is not important here, as there is no attempt by defend-
ant to set off any sum against the amount to which the
plaintiff was entitled as damages. Defendant is merely
standing upon the terms of the contract under which
the benefit certificate was issued.

“The present suit is not an action for damages for
injuries sustained. As has already been stated, such an
action was actually brought and tried in another forum,
and this plaintiff, as administratrix of her husband, did
in that action recover for her benefit and that of her
children, if any, damages in the sum of $7,161. So that
no question of exemption or release from the payment of
damages, by reason of the acceptance of benefits, can
arise in this case, and there is no occasion to invoke in
that respect the provision of the act of congress. The
present claim is based entirely upon the contract of mem-
bership in the relief association, and that contract con-
tains a clear stipulation that the recovery of a judgment
in a suit for damages on account of injury or death of
a member shall preclude any claim upon the relief fund
for benefits on account of such injury or death. The re-
lief fund provides protection for its members in case of
sickness or accidental injury where there may be no legal-
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liability upon the part of the defendant company. And
where there is such liability, the beneficiary has the op-
tion of accepting the sum payable under the terms of
the benefit certificate, or of instituting legal proceedings,
with the possibility of recovering a much larger sum, as
did the plaintiff in the present case. But, under the
terms of the contract, the funds of the beneficial asso-
ciation are not to be depleted by the payment of benefits
in a case where damages are recovered for the injury or
death of a member. As such a recovery was had in the
present case, we think the court below was fully justified
in overruhng the motion for judgment for want of a suf-.
ficient affidavit of defense.”

That the decision above quoted from at such great
length is consonant with the trend of Nebraska opinion
‘is patent. We have before adverted to the fact that the de-
cisions of this court have always tended to sustain the
contract and to respect elections thereunder. It is not
now disposed to void it or hold it for naught, except as
it is expressly voided and held for naught by legislative
act. Such is the view of the Pennsylvania opinion. More-
over, at the time that the Koeller opinion, supra, was
handed down, the relief contract in question was sub-
ject to a state legislative enactment passed in 1907, which
was of practically the same effect as the federal statute
which we have been considering:

“No contract of employment, insurance, relief benefit
or indemnity for injury or death entered into by or on
behalf of any employees, nor the acceptance of any such
insurance, relief benefit or indemnity by the person en-
titled thereto, shall constitute any bar or defense to
any action brought to recover damages for personal in-
juries to or death of such employee; provided, however,
upon the trial of such action against any common carrier
the defendant may set off any sum it has contributed to-
ward any such insurance, relief benefit or indemnity that
may have been paid to the injured employee, or, in case
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of his death, to his personal representative.” Rev. St.
1913, sec. 6055.

This was the “recent legislation” which the late Justice
Sedgwick had in mind in his concurring opinion in the
Koeller case. He wrote as follows:

“It may be said that there is some reason for contract-
ing on the part.of the employee, that all damages that he
has suffered on account of the injury having been paid
by the company and received by him, the relief benefit
provided for in the contract shall be considered to be
thereby satisfied. This seems to be the idea of the recent

legislation which provides that in case relief benefits
have been paid and received by the employee that fact
shall not be a bar to an action for damages suffered, bur
such payments of relief benefits shall be considered as
part payment of the damages suffered and may be offset
in a suit to recover such damages. The force of our
former decisions, from which we have refused to deparrt
without action by the legislature, and in which it has
been held that full payment and receipt of all damages
will satisfy all claims upon the relief fund, has been
much strengthened by the fact that the legislature, with
full knowledge of these prior holdings, and while legislat-
ing upon the general subject, has refused to change the
rule established by this court. Comp. St. 1909, ch. 21,
secs. 4, 5. This rule, then, still remains and has applica-
tion to this case, in which the plaintiff has recovered
judgment for damages suffered by reason of the injury,
and has received full payment from the company.”

Nebraska and Pennsylvania are thus seen to have
looked at the question from the same viewpoint and to
have arrived at similar conclusions. The present claim is
founded upon contract for relief benefits between the
employee, appellee, and the company, appellant, which
contract contains the plain proviso that bringing suit
and recovering and collecting damages for his injury
shall preclude him from relief benefits. This contract
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stands unaffected by the act of congress invoked. He
was not entitled to the recovery of benefits awarded by
the judgment of the district court, and such judgment
must be reversed and the action dismissed at the costs-
of the appellee. So holding, it will not be necessary to
extend this opinion by a discussion of the other ques-
tions presented in the briefs.
REVERSED AND DISMISSED.

RILEY SMITH v. STATE OF NEBRASKA.
FiLep DecEMBER 30, 1922. No. 22764.

1. Criminal Law: VErpicT: CONFLICTING EvIDENCE. Where the evi-
dence is conflicting, the verdict and judgment of the trial court
will not be disturbed if it appears from an examination of the
record that such evidence is sufficient to sustain the same. Held,
in this case, that the evidence .was sufficient to sustain the
verdict.

REFUsSAL oF CONTINUANCE. . Wide discretion is vested in
the trial court on application for continuance filed on the eve
of trial. No reversal should be had in this court for the refusal
of a trial court to grant a continuance upon application of a
defendant, unless there has been an abuse of sound legal discre-
tion on its part. Dilley v. State, 97 Neb. 853.

AssistiNng CoUNSEL. Assisting counsel may be appointed
in a felony case at the instance of the county attorney and
under the direction of the court.

4. Robbery: StATUTE: CONSTITUTIONALITY. Section 9622, Comp. St.
1922, is not unconstitutional, and makes a felony of entering a
bank in a building and doing violence therein with intent to
steal, take or carry away any of its money or property.

Information: SURPLUSAGE. ‘“Where words appear in an informa-
tion which might be stricken out, leaving an offense sufficiently
“charged, and such word$s do not tend to negative any of the
essential averments therein, they may be treated as surplusage,
and be entirely rejected.” Hase v. State, 74 Neb. 493.

6. Robbery: InrormaTioN. Under section 9622, Comp. St. 1922; the
actual taking of any money or property is not of the essenc=
of the charge. The felony created by the statute lies in the
violence of or against the bank, coupled with the intent to steal,

ot
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take or carry away. Consequently, the information need
not contain an averment that there was money or property in
the bank.

Error to the district court for Saunders county:
GEORGE I'. CORCORAN, JUDGE. Affirmed.

Jamieson, 0’Sullivan & Southard and John H. Barry,
for plaintiff in error.

Clarence A. Davis, Attorney General, and Jackson B.
Chase, contra.

Heard before Morrissey, C. J., DEAN, 'LANSBURG, LET-
TON and Rosg, JJ., SHEPHERD DlStI‘lct J udge

SHEPHERD Distriet Judge.

Riley Smlth was convicted in the district court for the
fifth judicial district of entering a bank and intimidating
its employees with intent to steal, etc. His conviction
was upon the identification of the bank’s cashier and of
a young lady bookkeeper, coupled with circumstantial
evidence tending to connect defendant with the crime.
And while some of the members of the court might ques-
tion, were the case before them as finders of the facts,
that the proof of his guilt was beyond reasonable doubt,
the majority of them agree that it is sufficient to sustain
the verdict of the jury upon review. It remains to con-
gider whether there is otherwise reversible error in the
record.

Error is assigned because the trial court refused to
give the defendant a continuance on account of his al-
leged inability to procure the attendance of Mr. and
Mrs. Brown as witnesses in his behalf. The showing
which he files in this connection is by no means frivolous.
It states that these persons were with him at a farm
house nearly ten miles away at the time that the bank
was robbed. Their testimony would thus tend to estab-
lish a complete alibi. The showing also sets forth that, -
according to the state’s theory, the said Brown was sup-
posed to be defendant’s partner in the hold-up (thers
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were two gunmen together in the bank), and that con-
frontation by him upon trial would .greatly assist the
defendant in his defense. Taking the defendant’s .undis-
puted affidavit for it, Brown and his wife were undoubt-
edly material witnesses. Yet on the alibi, which was «
matter of chief defense, their testimony would have been
merely camulative. Defendant had, as it was, some six
witnesses who- testified to practically the same state of
facts which he would have attempted to prove by them.
One of the essential averments of a showing for continu-
ance is that the thing to be. testified to by the absent
witness cannot be proved by the testimony of any other
witness. A showing that cumulative evidence can be had
by the delay requested is.not ordinarily enough to com-
pel a continuance.

It is apparent, too, when the record is read; that the
notion that the state’s theory was that Brown, rather
than Boyd or some one else, was the second gunman in
the robbery was more fancied than real. And it is also
probable that the chances of identification or nonidentifi-
cation upon confrontation would have been about equal.
However, conceding that Brown was most necessary as a
witness for the defendant, the failure to have him present
at the trial must be charged to the defendant’s own fault.
It affirmatively appears in his affidavit that he told him
that the trial would not occur until fall, and allowed
him, if he did not encourage him, to drop out of sight.
Nor does it appear that he made the proper effort to find
him and have him present. - The trial judge did not abuse
his discretion in overruling the motion.  No -reversal
should be had in this court for the refusal of a trial
court to grant a continuance upon application of a de-
fendant, unless there has been an abuse of sound legal
discretion on its part. Dilley v. State, 97 Neb. 853.

Complaint . is made because attorney B. F. Good was
appointed to assist in the prosecution: Section 4916.
Comp. St. 1922, provides that assisting counsel may be



582 - NEBRASKA REPORTS. [Vor. 109

Smith v. State.

appointed in a felony case at the instance of the county
attorney and under the direction of the court. The prac-
tice has had recognition and approval in this court.
Goldsberry v. State, 92 Neb. 211; Bush v. State, 62 Neb.
128. The appointment was upon the application of the
county attorney and upon the order of the court. It
seems to have been duly made. Much space has been
consumed in . the briefs upon the right of the attorney
general to appoint counsel and to take a hand in prosecu-
tions here and there over the state, the defendant con-
tending that the department of justice act (Laws 1919,
ch. 205), under which the latter assumed to act (the at-
torney general also appointed Mr. Good), is unconstitu-
tional as creating a new executive department. An in-
teresting question is thus raised, though it would seem,
as the state argues, that no more is attempted in the
act than to enlarge the powers of the attorney general
without in the least creating a new department. But
it is unnecessary to decide or to discuss this, as we are
all -of the opinion that the court had ample power to ap-
point under the law as it was before the enactment of
1919. : : .
Error is assigned because the information was drawn
in the disjunctive, and because the law under which the
prosecution proceeded is what counsel for the defense
terms “confusion’s masterpiece,” and of no effect. The
act is certainly a bunglesome piece of English. It is as
follows: ] :

“That whoever enters any building occupied as a
bank, depository or trust company and by violence or
by putting in fear any person or persons in charge of or
connected with said bank, depository or trust company
with intent to take, steal or carry away any of the
money, goods, chattels or other property belonging to
or in the care, custody or control of said bank, depository
or trust company shall be deemed guilty of a felony and
on conviction thereof shall be confined in the state peni-
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tentiary not less than ten nor more than twenty-five
Yyears.” Comp. St. 1922, sec. 9622.

Il drawn as the statute is, its meaning may thus far
be deduced with certainty, 7. e., he who enters a bank
and does violence, with intent to steal, take or carry
away any money or property belonging to it or under its
care or control, shall be deemed guilty of a felony. Plainly
also it includes as guilty of a felony the person who
enters a bank and puts in fear any person in charge there-
of or therewith connected, with such intent.

We are admonished by the statute not to find cause
for reversal because of any matter of pleading or pro-
.cedure, unless a substantial miscarriage of justice has
occurred. Section 10186, Comp. St. 1922, reads in part:
“No judgment shall be set aside, or new trial granted,
or judgment rendered, in any criminal case on the
grounds of misdirection of the jury, or the improper ad-
mission or rejection of evidence, or for error as to any
matter of pleading or procedure, if the supreme court,
after an examination of the entire cause, shall consider
that no substantial miscarriage of justice has actunally
occurred.”

If we consider the title of the act in question in con-
nection with the foregoing, it will be seen that the sub-
ject of the legislation is sufficiently expressed therein.
The wording of the title is: “An act to define the crime
of robbery or violence of any bank, depository or trust
company; and to provide panishment therefor and to
declare an emergency.” We so hold.

The information is vigorously attacked because ity al
legations are in the disjunctive. In this particular it fol.
lows the language of the act, section 9622, Comp. St.
1922, verbatim. Our court has frequently approved the
practice of drawing the information in the words of the
statute, and in this case no surprise or disadvantage to
the defendant was occasioned thereby, and no miscarriage
of justice can have resulted therefrom. Our provision
as to pleading, section 10074, Comp. St. 1922, is as fol-
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lows: “No indictment shall be deemed invalid, nor shall
the trial, judgment or other proceeding be stayed, ar-
rested or in any manner affected, * * * for any surplus-
age or repugnant allegation when there is sufficient mat-
ter alleged to indicate the crime -or person charged; nor
for want of the averment of any matter not necessary
to be proved; nor for any defect or imperfection which
does not tend to the prejudice of the substantlal rights
of the defendant upon the merits.”

In this case it does not appear that the defendant was
prosecuted for more than the one crime, and where the
use of tlie disjunctive does not result in a prosecution
for distinet or separate crimes the objection that the al-.
legation was in the disjunctive cannot be successfully
urged upon review. This seems clear from the language
of the statute above quoted. But independently of this,
the alternative charge in the words, “or by putting in
fear,” may be regarded as surplusage or as redundant,
and the information still stands as charging the felony
provided by the statute. The defendant entered the
bank and did violence or acted with violence with intent
to steal, etc. This view is supported by the case of Hase v.
State, 74 Neb. 493, in which the court said in the sylla-
bus: “Where words appear in an information which
might be stricken out, leaving an offense sufficiently
charged, and such words do not tend to negative any of
the essential averments therein, they may be treated as
surplusage, and be entirely rejected.” -

These considerations apply to the- assignment of error
of the defendant that the information was subject to
the vice of duplicity. We hold that there was no reversi-
ble error' on’this account. We must -also hold against
the defendant upon his contention that it is not averred
in the information-that there was any money or property
in the bank to be stolen, taken or -carried away.
This was not necessary. -In this case the robbers secured
and carried away some $1,700. But the actual securing
of ‘any money or property is not of the essence of the
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charge. The felony created by the statute lies in the
violence of or against the bank and in the intent to
steal, take or carry away. ‘

The records in this"case have been carefully read
and thoroughly considered, and it does not appear that
the trial court was guilty of any abuse of discretion in
overruling the motion for a new trial, or in refusing the
defendant further time in which to obtain a showing as
to newly discovered evidence. The newly discovered evi-
dence would have been somewhat in the nature of cumu-
lative evidence, inasmuch as its object was to show that
the cashier of the bank and the bookkeeper of the bank
were not able to identify the defendant. The testimony
of Mr. John M. Berger, attorney, was to this effect, and
there were other circumstances which made the matter
a question for the. jury upon conflicting evidence. The
showing was not sufficient to require the court as a mat-
ter of law to extend the time, and the court’s action in
overruling the motion, as it did, was not reversible error.

We are of opinion that the judgment of the trial court
ought to be, and it hereby is

AFFIRMED.
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FraNk H. CUNNINGHAM, APPELLANT, V. WALTER H.
SCOTT BT AL., APPELLEES.

»FILEI; Jaxuary 16, 1923. No. 22189.

1. Evidence: .QUANTITY. In replevin for wheat in a bin, proof of
the quantity taken under the writ as shown By the testimony of
disinterested witnesses who measured it and by the actual
weights when weighed at elevators is not overthrown by the
mere opinion of defendants who base their estimate of quantity
on truck loads and the number of bushels in each without ac-
curate knowledge or admissible data.

2. Appeal: REVERSAL. Where the evidence shows that a finding of
fact on a material issue is clearly wrong, it may be set aside
on appeal.

SECONDARY EVIDENCE. Where memoranda consisting of
many items are used by a witness to refresh his memory in
testifying on a material issue, the failure, on motion, to strike
out the testimony thus adduced may amount to prejudicial er-
ror, if it is based on a book of original entries in possession of
the witness and available but not produced.

RErFUSAL oF INsTRUcCTIONS. The failure, upon request,
to submit to the jury a material issue of fact conforming to
plaintiff’s theory of the case as shown by the pleadings and
the proofs may constitute error requiring the reversal of a
judgment in favor of defendant.

APPEAL from the district court for Kimball county:
WiLLiaM A. DILWORTH, JUDGE. = Reversed.

Halligan, Béatty & Halligan and W. J. Ballard, for
appellant.
(586)
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Cunningham v. Scott.

- Rodman & Rodman and O. A. Torgerson, contra.

Heard before Morrissey, C. J., LETTON, RosE, DEAN
and Day, JJ., REpICK, District Judge.
Rosg, J.

Frank H. Cunningham, plaintiff, began this action
October 15, 1920, to replevy from Walter H. Scott and
Glenn F. Scott, defendants, 5,000 bushels of winter
wheat in bins on section 14, township 12 north, range 57,
Kimball county. Plaintiff claimed title under a bill of
sale dated October 25, 1919, in which defendants were
described as “first parties” and plaintiff as “second
party.” The expressed consideration in the bill of sale
was $9,400. The description of the wheat sold and the
terms of delivery were as follows:

“An undivided three-fourths interest in 343 acres of
winter wheat now planted and growing on section four-
teen (14) in township twelve (12) morth, range fifty-
seven (57), Kimball county, Nebraska, the said three-
fourths interest to be delivered into the elevator in Kim-
ball, Nebraska, by said first parties, without any expensc
to said second party. Tirst parties also to stand all ex-
penses in harvesting and threshing.”

The appraisers selected by the sheriff to assess the
value of the property to be taken by him for plaintiff
under the writ of replevin found the amount of wheat
in the bins to be 3,200 bushels, valued at $1.35 a bushel;
total, $4,320. The answer of defendants was a general
denial. Plaintiff sold the replevied wheat and conse-
quently could not return it to defendants in the event
of an adverse verdict. The jury found that he was not
entitled to the possession of the replevied wheat when
he began his suit and that the damages sustained by de-
fendants were $6,986.25. From a judgment against him
for that sum he has appealed. _

The insufficiency of the evidence to sustain the ver-
dict, rulings on objections to testimony and the failure
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to properly 1nstruct the jury are asmgned as grounds
for a reversal. -

The verdict, considered in the hght of the record, seems
to indicate the jury found that plaintiff, without the title
or the right of possession, took from defendants under
the writ of replevin 4,657.5 bushels valued at $1.50 a
bushel or $6,986.25. While plaintiff began his suit to
replevy 5,000 bushels he is not bound by his preliminary
estimate unless he took that quantity. The appraisers,
acting in an official capacity under oath, found the num-
ber of bushels in the bins to be 3,200. Is the evidence
sufficient to sustain a finding that plaintiff took 4,657.3
bushels or the equivalent of $6,986.25—the amount of
damages found by the jury?

The testimony on behalf of plaintiff that the number
of bushels replevied was approximately 3200 is direct
and positive. The two appraisers who made measure-
ments- and calculations for the purposes of the writ of
replevin testified as witnesses. They were disinterested.
They measured the bins and found the cubical contents
by mathematical calculations. Based on a bushel of
wheat weighing 60 pounds and occupying 1.2 cubic feet,
the quantity of wheat taken under the writ of replevin
was in round numbers 3,200 bushels, according to the
testimony of these disinterested witnesses. In addition
there is evidence that the wheat replevied tested 61
pounds to the bushel, that it was weighed for delivery
at the elevators, and that the quantity by measurement
did not differ materially from the quantity by actual
weight, when the difference between 60 pounds to the
bushel by measure and 61 pounds to the bushel by
weight is considered. In attempting to refute proof that
the number of bushels replevied, according to measurc
and weight, was approximately 3,200, defendants, with-
out definite knowledge or admissible data, testified that
plaintiff hauled away 53 truck-loads, averaging, as esti-
mated or guessed, 100 bushels to the load, or 5,300
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bushels in all. There is evidence that some of the truck-
loads of wheat hauled from the premises by both plain-
tiff and defendants varied from 55 to 80 bushels. Con-
ceding, but not deciding, that the testimony to disprove
the results of actual measures and weights was properly
admitted, there is no other competent evidence that plain-
tiff replevied more than approximately 3,200 bushels. On
the issue of quantity plaintiff adduced the better evi-
dence. It amounted almost to a demonstration. In ab-
sence of fraud or mistake, actual measurements and
 weights cannot be disproved by mere estimates or guesses
of interested witnesses without accurate knowledge or
admissible data. In the amount of damages the verdict
is against the clear weight of the evidence. The testi-
mony is insufficient to sustain a finding that plaintiff re-
plevied 4,657.5 bushels of wheat, or any greater quantity,
or that defendants sustained damages to the extent of
$6,986.25. For this reason the verdict is clearly wrong
and should have been set aside and a new trial granted.

There was also error in rulings on evidence. Without
a proper foundation defendants, while testifying as wit-
nesses, were permitted to make use of memoranda pre-
pared by them to show the number of bushels of wheat
taken from various tracts of land and stored in the bins
and the number of bushels removed therefrom before the
writ of replevin was executed. Defendants testified that
they made these memoranda from a book in their posses-
sion which was shown to be available as evidence. The
book was not produced and plaintiff was deprived of the
opportunity to inspect the entries therein and to cross-
examine defendants in regard to the items on which the
memoranda were based. On the face of the record the
overruling of a motion to strike this testlmony from the
record was a prejudicial error.

The trial court also erred in failing, upon request to
submit to the jury one of the issues involved in plain- .
tiff’s theory of the case. There was evidence tending to
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show that defendants failed to deliver to plaintiffs all
grain purchased by him, or three-fourths of the crop
described in the bill of sale, or that defendants had mixed
in the bins some of their own wheat with that belonging
to plaintiff. There was a reasonable basis in the evi-
dence for computing the quantity to which plaintiff was
entitled, if any, on this theory, and his right to recover
it or its equivalent in wheat or any portion of it, if
stored by defendants in the bins, should have been sub-
mitted to the jury by a proper instruction.

For the errors pointed out, the judgment is reversed
and the cause remanded for further proceedings.

' REVERSED.

Ray A. LOWER V. STATE OF NEBRASKA.
FILED JANUARY 16, 1923. No. 22542.

1. Criminal Law: “Acrions.” The word “actions” as used in the
general saving clause act, section 3097, Comp. St. 1922, includes
both civil and criminal proceedings.

REepears: PresumprioN. It will not be presumed that
the legislature, in the repeal of a criminal statute, intende¢
thereby, either directly or indirectly, to cause the dismissal of
prosecutions, pending and undetermined, against persons charged
with the commission of criminal offenses.

Parpons:  PresumprioN. It will not be pre-
sumed that the legislature intended to bestow a legislative par-
don, by the repeal of a criminal statute, upon persons found
guilty of a felony, but, who perhaps by some mishap or by some
error-in the proceedings, have not yet been lawfully sentenced.
EMBEZZLEMENT: VERDICT. When a defendant is charged
with embezzling money under section 8658, Rev. St. 1913, or un-
der section 8047, Comp. St. 1922, it is not necessary for the
jury to fix in the verdict the value of the money embezzled.
Courts will take judicial notice of the worth of United States
money.

AssisTING CounseL. The county attorney requested the
court to appoint counsel to assist in the trial of a case charging
a felony. Pursuant to such request the court appointed two as-
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sistant attorneys general for that purpose. Held, that such .ap-
pointment was without error.

¢. Embezzlement: FEvipExce. The evidence examined, and held that
the verdict is amply supported thereby.

ERrrorR to the district court for Saunders county:
Epwarp E. Goop, JUDGE. Affirmed.

Jamieson, O’Sullivan & Sowthard, for plaintiff in
error.

Clarence A. Dawvis, Attorney General, C. L. Dort and
Jackson B. Chase, contra.

Heard before Morrissey, C. J., LETTON, ALDRICH and
DEax, JJ., RepICK, District Judge.

DEean, J.

An information was filed in Saunders county against
Ray A. Lower, defendant, which charged him with em-
bezzling a large sum of money from the Valparaiso State
Bank while he was its cashier. The information, as
filed, contained 22 counts. When the state rested counts
1 to 15, both inclusive, were dismissed on defendant’s
motion. On one of the remaining 7 counts, which. charged
the embezzlement of $2,000, defendant was acquitted. On
the remaining 6 counts, which charged a total embezzle-
ment of $17,360, he was found guilty. Thereupon he was
sentenced to serve a term of not less than 1 nor more

than 7 years in the penitentiary on each of the six counts,
it being a part of the judgment that the sentence “shall
run consecutively and not concurrently.” Defendant
prosecutes error.

When the information was filed, May 17, 1920, under
section 8658, Rev. St. 1913, that section was in full force
and effect. The section follows

“Every president, director, cashier, teller, clerk or
agent of any banking company, who shall embezzle, ab-
stract or wilfully misapply any of the moneys, funds
or credits of such company or shall, without authority
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from the directors, issue or put in circulation any of the
notes of such company or shall, without such authority,
issue or put forth any certificate of deposit, draw any
order or bill of exchange, make any acceptance, assign
any note, bond or draft, bill of exchange, mortgage, judg-
ment or decree, or shall make any false entry on any
book, report or statement of the company, with an in-
tent in either case to injure or defraud such company or
to injure or defraud any other company, body corporate
or politic or any other individual person or to deceive
any officer or agent appointed to inspect the affairs of
any banking company in the state, shall be confined in
the penitentiary not less than one year nor more than
ten years.”

Subsequently, and while this action was pending and
undetermined in the district court, the legislature of
1921 enacted chapter 297, Laws 1921, with an emergency
clause, which was approved, February 25, 1921, by the
governor. Section 6 of the act, now section 8047, Comp.
St. 1922, has to do with substantially the same subject-
matter, but it is without a saving clause.

From this defendant’s counsel contend that section
8658, Rev. St. 1913, which authorized this prosecution,
is by implication repealed by the later act, namely, sec-
tion 8047, Comp. St. 1922, and that the later act, being
without a saving clause, the court was without authority
to sentence defendant. The contention is that section
8658 was not in effect when defendant was tried, the re-
sult being, as defendant argues, that the verdict and
judgment are void and of no effect.

The attorney general does not concede defendant’s ar-
gument, but contends that the 1921 act, namely, section
8047, Comp. St. 1922, is in form and substance practically
the same as the act which it repeals, the argument in
brief being that the simultaneous repeal and reenact-
ment of a statute, in terms or substance the same as the
original act, is a mere reaffirmance of such act and not a
repeal. ' '
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Defendant says the argument is not sound and con-
tends that the two sections are essentially and materially
different in their provisions. However, we do not find
it necessary to decide that question in view of the pro-
visions of section 3097, Comp. St. 1922, cited by the
attorney general, commonly known as the “general saving
clause act.” The act reads:

“Whenever a statute shall be repealed, such repeal
shall in no manner affect pending actions founded there-
on, nor causes of action not in suit that accrued prior to
any such repeal, except as may be provided in such re-
pealing statute.”

In Caha v. United States, 152 U. 8. 211, it is said in
an opinion by Mr. Justice Brewer that the word “ac-
tions” may include both civil and criminal proceedings.

The same question that is before us arose in Michigan
where a criminal statute was repealed, as in the present
case, without an express saving clause. But that state
has a general saving clause statute similar to ours, and,
as in our statute, the word “actions” is used without any
qualifying words. The court there held that if the legis-
lature did not intend that the word “actions” should be
used in its broad sense, so as to include both civil and
criminal actions, it would have used other restrictive ex-
pressions, such as “civil actions” or “actions for damages,”
and that, having failed to do so, it plainly appeared that
it was the legislative intention to include both civil and
criminal actions within the purview of the statute. In
re Adler, 171 Mich. 263.

The word “actions,” in a legal sense, has been defined
as “a judicial proceeding for the enforcement or protec-
tion of a right, the redress or prevention of a wrong, or
the punishment of a public offense.” Webster’s New In-
ternational Dictionary.

It will, of course, be presumed that the legislature
knew that section 3097 was and had been a part of the
substantive law of the state almost 50 years when the
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1921 act was adopted. It goes without saying that, if it
bad not been for the general saving clause statute, the
legislature would in all probability have incorporated
such a clause in the new act when the section in ques-
tion was repealed. _

It is unthinkable that the lawmakers should have in-
tended, either directly or indirectly, to cause the dis-
missal of prosecutions against persons charged with the
commission of a crime, but who had not Yet been brought
to trial. Nor is it conceivable that it was the legislative
intention to bestow a legislative pardon upon persons
found guilty of a criminal offense, but who, perhaps by
some error in the proceedings or other mishap, had not
yet been lawfully sentenced. We are convinced, upon
reason and authority, that the saving clause act in ques-

- tion continued the act in force under which the informa-

tion was drawn and that the court was clothed with
power to impose the sentence upon defendant of which
he complains.

Defendant complains because the jury did not state
in the verdict the value of the money that was embezzled.
It is not required to fix the value under the embezzlement
statute under which defendant was prosecuted. This has
been said to be unnecessary except under a statute which
provides that one who embezzles money or property of
another is guilty of larceny, and this on the ground
that in larceny a finding of value is required. 9 R. C. L.
1299, sec. 46. Courts will take judicial notice of the
worth of United States money.

It is true that in a case where the defendant is charged
with obtaining property under false pretenses the value
of the property falsely obtained must, of course, upon
conviction, be declared in the verdict. Hennig v. State,
102 Neb. 271. But that is not the situation here.

Reed v. State, 66 Neb. 184, is a case where the jury in
its verdict found the defendants guilty “of larceny from
the person to the amount of $275.” The verdict was held
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sufficient. The court observed: “It is not necessary for
a jury in any case to fix the value or worth of a dollar;
judges, as well as other people, know what it is” In
Bartley v. State, 53 Neb. 310, the terse observation is
made that courts will take judicial notice of the value
of a dollar. In the present case the verdict is sufficient
in form and substance.

Counsel contend that a charge with respect to the
venue has been omitted from each of the six counts on
which defendant was found guilty and that the court in
its instructions “supplied the venue.”

The objection is hypercritical. The first count charged
the offense as having been committed by defendant in
Saunders county, Nebraska. Counts 1 to 15, inclusive,
were dismissed by the court, as hereinbefore noted, after
the state had rested, and then on defendant’s motion.
Counts 16 to 22, inclusive, each, in apt terms, relates
back to the first count and separately charges that “the
county attorney further information makes that Ray A.
Lower (on a date named), in said county, was the
cashier of the Valparaiso State Bank; * * * that while
said Ray A. Lower was cashier as aforesaid, to wit, on
the day and year above set forth, he then and there
fraudulently, unlawfully and feloniously certain money
the property of said bank (naming the amount) in his
possession as such cashier did then and there convert to
his own use and embezzle with intent to injure and de-
fraud,” etc. The venue was properly charged and with
commendable brevity. The objections that the informa-
tion failed to state an offense and that it did not properly
charge the venue are without merit.

Defendant contends that the verdict is not supported
by the evidence, but the record shows that this assign-
ment is clearly without support. Complaint is also
made because the county attorney was assisted by two
of the assistant attorneys general. The request for as-
gistance was made by the county attorney and the ap-
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pointment was made by the court. The objection was
properly overruled. Blair v. State, 72 Neb. 501; Golds-
berry v. State, 92 Neb. 211.

Complaint is made with respect to the court’s refusal
to give certain instructions offered by defendant and
with respect to those given, and also in respect to evi-
dence submitted and evidence refused. An examination
of these, and also the other assignments of alleged error
which are preferred by defendant, does not disclose that
he has been denied any of his substantial rights.

We have examined all of defendant’s assignments of
alleged error presented in his brief of 361 pages. It is
not only impractical but it would serve no good or use-
ful purpose to discuss all of them. It is obvious that to
do so would require more space than should be allotted
to this opinion.

Finding no reversible error, the judgment is

AFFIRMED.

CHARLES BILLINGS V. STATE OF NEBRASKA.
FiLep JaNuary 16 1923. No. 22990,

1. Criminal Law: EVIDENCE UNLAWFULLY OBTAINED: ADMISSIBILITY,
Where articles or information are offered in evidence, which are
pertinent to the issue, the court will not exclude them because
they may have been obtained in an irregular or illegal manner.

2, : : . Where an officer acting under a search
warrant seizes property beyond the scope and terms of the writ,
such act under certain circumstances is a violation of section 7,
art. I of our Constitution, but the mere fact that the constitu-
tional right of search and seizure has been violated does not
militate against receiving in evidence, against the party from
whose possession they were obtained, the articles so seized and
the information so procured.

3. Searches and Seizures: AppLICATION oF FEDERAL ProvisioN. The

’ fourth amendment to the Constitution of the United States re-
lating to searches and seizures only applies to the federal govern-
ment and its agencies.

4. Courts: STatE CONSTITUTION: EFFECT oF FEDERAL DEecrsions. De-
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cisions of the supreme court of the United States construing the
fourth amendment to the federal Constitution are not controlling
or necessarily binding on this court in the construction of sec-
tion 7, art. I of our Constitution.

5. Instructions examined, and held to correctly'submit the issues to
the jury. ’

Error to the district court for Ante]opé county: AN-
soN A. WgLcH, JUpGeE. Affirmed.

J. F. Boyd, for plaintiff in error.

Clarence A. Davis, Attorney General, and Charles S.
Reed, contra.: :

Heard before Morrissey, C. J., Lerron, DAy and
F'rLANSBURG, JJ., SHEPHERD, District Judge.

Day, J.

Charles Billings, hereinafter designated defendant, was
convicted upon an information charging him with unlaw-
fully having in his possession a still or equipment for
the manufacture of intoxicating liquors, and also for un-
Jawfully having in his possession ten gallons of mash to
be used in the manufacture of intoxicating liquors. He
was adjudged to pay a fine of $500 and costs, and te
be imprisoned in the county jail for-a period of 30 days.
To review this judgment he has brought the record of his
conviction to this court.

The defendant contends that the trial court erred in
overruling his motion, made before the commencement
of the trial, for a return to him of all articles seized by
the sheriff under a search warrant, and also to suppress
the evidence thus secured, for the reason that the articles
seized and the information obtained were beyond the
scope of the search warrant, both as to the articles to be
seized and the place to be searched. Defendant also con-
tends that it was error for the court, over his objection,
to permit the articles so seized to be introduced in evi-
ednce, and also to permit the officers to testify concerning
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information obtained by them in the execution of the
writ. :

The record shows that the county judge of Antelope
county upon a proper affidavit issued and delivered to
the sheritf of said county a search warrant commanding
him to search the “residence and buildings” of the de-
fendant for intoxicating liquor, the residence and build-
ings being described as situate on a specifically described
quarter section of land. While the sheriff was executing
the writ, his attention was attracted to some suspicious
circumstances which he proceeded to follow up, and out
in the field some distance from the residence and build-
ings he discovered a still fully set up and equipped, which
was concealed by being covered over with hay. He also
found on the premises concealed in the same manner a
quantity of rye mash. The sheriff took possession of
these articles under the writ, and also arrested the de-
fendant. Thereupon the sheriff filed a complaint upon
which this information is based against the defendant,
charging him with the unlawful possession of a still and
mash for the manufacture of intoxicating liquors.

It is argued by the defendant’s counsel that, in view
of the fact that the articles seized by the sheriff wera
not specifically described in the search warrant, and that
the place where they were found was not the place desig-
nated to be searched, therefore the articles themselves as
well as the information gained by the sheriff were ille-
gally obtained, and that in allowing such evidence to be
received upon the trial the fourth amendment to the
Constitution of the United States, as well as section 7,
art. I of our own Constitution, was violated.

The provisions of the federal and state constitutions
above referred to are in identical language, and are as
follows: “The right of the people to.be secure in their
persons, houses, papers, and effects against unreasonable
searches and seizures shall not be violated ; and no war-
rant shall issue but upon probable cause, supported by



Vor. 109] JANUARY TERM, 1923. 599

Billings v. State.

oath or affirmation, and particularly describing the place
to be searched, and the person or things to be seized.”
We first consider the question presented in the light
of our own Constitution. Assuming for the purpose of
this decision that the sheriff in seizing the still and masb
exceeded the authority which the search warrant gave
him, does it follow that the articles so obtained and the
information gathered cannot be introduced in evidence?
The great weight of authority as announced by the state
courts, our own included, seems to faver the doctrine
that evidence which is pertinent to the issue being tried
is admissible without regard to the manner in which it
was obtained. Involuntary confessions, however, rest up-
on a different footing. This court for a period of more
than 45 years has steadily adhered to this doctrine. In
Geiger v. State, 6 Neb. 545, an objection was made to the
receiving in evidence of a letter from the defendant to
his wife, which had been procured by the state. Not-
withstanding a section of our statute which renders the
husband and wife incompetent to testify concerning any
communication made by one to the other during the
marriage, the court held that, where papers or letters are
offered in evidence in the trial of a case which are perti-
nent to the issue, they should be admitted, and the court
will not take notice how they were obtained, nor will it
form a collateral issue to determine that question. In
Russell v. State, 66 Neb. 497, a pair of old shoes worn by
the defendant at the time he was arrested was taken from
the jail in his absence and without his consent and re-
ceived in evidence, and it was held not to be a violation
of his constitutional right to be.secure against unreason-
able searches and seizures. In Younger v. State, 80 Neb.
201, shoes which had been forcibly taken from the de-
fendant were offered and received in evidence over his ob-
jection, and it was held that, where articles are offered
in evidence which are pertinent to the issue, the court
will not exclude them on account of the manner in
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which they were obtained. In Nizon v. State, 92 Neb.
115, the action was a prosecution for violating the liquor
laws of this state. It was held that it was not error to
permit the state to introduce a federal liquor license is-
sued to the defendant which was obtained from the de-
fendant by stealth.

Among the many well-reasoned decisions upon the pre-
cise point in issue, we quote from the case of People v.
Mayen, 188 Cal. 237. In that case articles were taken
under an invalid search warrant. The trial court denied
a return of the articles to the defendant, and they were
afterwards received in evidence. In disposing of the
case, the court said: )

“Without at all minimizing the gravity of such offense,
or the sacredness of the right of every citizen to be se-
cure in his person, home, and property from any unlawfu!
invasion by the state, it does not follow that the subse-
quent detention and introduction in evidence of the
property thus wrongfully taken constituted error on the
trial of the appellant. The trespass committed in the
wrongful seizure of these personal effects by unauthorized
officers, and the subsequent use of the same in evidence
on the part of the prosecution, were in legal effect en-
tirely distinct transactions with no necessary or inherent
relation to each other. * * * No authority, so far as we
have been able to discover, has suggested that the subse-
quent use of articles so taken as evidence is in itself any
rart of the unlawful invasion of such constitutional guar-
anty. The search and seizure are complete when the
goods are taken and removed from the premises. Whether
the trespasser converts them to his own use, destroys
them, or uses them as evidence, or voluntarily returns
them to the possession of the owner, he has already com-
pleted the offense against the Constitution when he makes
the search and seizure, and it is this* invasion of the
rights of privacy and the sacredness of a man’s domicile
with which the Constitution is concerned. The Consti-
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tution and the laws of the land are not solicitous to aid
persons charged with crime in their efforts to conceal or
sequester evidence of their iniquity. From the necessi-
ties of the case the law countenances many devious
methods of procuring evidence in criminal cases. The
whole system of espionage rests largely upon deceiving
and trapping the wrongdoer into some involuntary dis-
closure of his crime. It dissimulates a way into his con-
fidence; it listens at the keyhole and peers through the
transom light. It is not nice, but it is necessary in fer-
reting out the crimes against society which are always
done in darkness and concealment. Thus it is that al-
most from time immemorial courts engaged in the trial
of a criminal prosecution have accepted competent and
relevant evidence without question, and have refused to
collaterally investigate the source or manner of its pro-
curement, leaving the parties aggrieved to whatever di-
rect remedies the law provides to punish the trespasser,
or recover the possession of goods wrongfully taken, * * *
The fallacy of the doctrine contended for by appellant
is in assuming that the constitutional rights of the de-
fendant are violated by using his private papers as evi-
dence against him, whereas it was the invasion of his
premises and the taking of his goods that constituted
the offenses irrespective of what was taken or what use
was made of it; and the law having declared that the
articles taken are competent and admissible evidence,
notwithstanding the unlawful search and seizure, how
can the circumstance that the court erred in an inde-
pendent proceeding for the return of the property on
defendant’s demand add anything to or detract from
the violation of defendant’s constitutional rights in the
unlawful search and seizure?”

In Commonwealth v. Tibbetts, 157 Mass. 519, it was
said: “Evidence which is pertinent to the issue is ad-
missible although it may have been procured in an ir-
regular or even an illegal manner. A trespasser may
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testify to pertinent facts observed by him, or may put
in evidence pertinent articles or papers found by him
while trespassing. Tor the trespass he may be held re-
sponsible civilly, and perhaps criminally; but his testi-
mony is not thereby rendered incompetent.”

We cite a few of the many cases supporting this gen-
eral doctrine: Gindrat v. People, 138 Il1. 103; State v.
Pomeroy, 130 Mo. 489; State v. Griswold, 67 Conn 290,
State v. Flynn, 36 N. H 64; State v. Madison 23 8. Dak
584. The same rule is announced in Adams v. New
York, 192 U. 8. 585.

Some of the decisions sustaining the general doctrine,
especially with reference to the seizure of liquor, are
based upon the idea that there was no property right in
the individual in intoxicating liquors, and hence taking
the property illegally was no invasion of constitutional
rights. City of Siousr Falls v. Walser, 187 N. W. (S

Dak.) 821; United States v. Fenton, 268 TFed. 221. Other
cases hold that the seizure of 1ntox1cat1ng liquor illegally
held is not unreasonable.

The only doubt which has been cast upon the cor-
rectness of this rule is based upon the decisions of the
United States supreme court in Boyd v. United States,
116 U. 8. 616, Wecks v. United States, 232 U. S. 383, and
Silverthorne v. United States, 251 U. 8. 385. “’1thout
attempting a general analysis of these cases, we think it
may be conceded that the general conclusion is that,
where the federal government or its agents has obtalned
-possession of the property of a defendant through an
unlawful search and seizure, and where the defendant
has made a timely application for a return to him of
the property so seized, which demand has been denied, it
is error for the court to permit such property to be used
against him upon the trial, as it violates the fourth and
fifth amendments to the federal Constitution.

The rule is well settled that the fourth amendment to
the federal Constitution relating to searches and seizures
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only applies to the federal government and its agencies,
and has no application to the officers of state govern-
ments or to individuals. The decisions of the supreme
court of the United States in construing the federal Con-
stitution are of course supreme; but, as to those pro-
visions of the Constitution of the United States which
go no further in their application than to the officers and
agencies of the government, such decisions are not bind-
ing upon the state courts. Weeks v. United States, 232
U. S. 383; Gindrat v. People, 138 111. 103; People v. May-
¢n, 188 Cal. 237; 12 C. J. 744, sec. 161.

In view of the fact that our own decisions are in har-
mony with the great weight of authority, and that the
rule announced has been enforced for so many years, we
are not disposed to depart from it.

It is suggested that the sheriff was rightfully upon the
premises, and that the taking of the property under the
circumstances disclosed by the record was not illegal. In
the view we have taken, it seems unnecessary to pass
upon that phase of the case.

The defendant also complains of certain instructions
of the court as being misleading. An examination of the
instructions, considered as a whole, clearly shows that
the case was fairly submitted to the jury for its consid-
eration.

Upon an examination of the entire record, no error is
found, and the judgment is, therefore,

AFFIRMED.

BESSIE PESTER, APPELLANT, V. JOSEPH HOLMES ET AL.,
APPELLEES.

FiLep JANUARY 16, 1923. No. 22203.

1. Highways: Townswuips: LiapiLiTy. “A township organized un-
der the township organization act in this state is not liable to
persons injured by reason of defects in the public highways
within the limits of such township.” Wilson v. Ulysses Town-
ship, 72 Neb. 807.
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2. : : . The exemption of the township from
liability extends to its officers, agents and servants in the prose-
. cution of work upon the highway.

3. Negligence: LiasiLity. A liability for negligence presupposes
the existence of a duty from a breach of which injury results.

4. Master and Servant: LiasiLiTY OF SERVANT. A servant is not
liable to a third person for negligence of the master in failing
to perform a duty placed by law upon the master; but only for
his own negligence in failing to perform-a duty ow.ng by the
servant to such third person.

APPEAL from the district court for Valley county:
Bavyarp H. PAINE, JUDGE. Aﬁ‘irmed

Davis & Davis, for appellant.
Bert M. Hardenbrook, contra.

Heard before Morrissey, C. J., LETTON, DEAN and
FrLaNsBURG, JJ., REDICK and SHEPHERD, District Judges.

Repick, District Judge.

This action is brought by the plaintiff against the de-
fendants to recover damages resulting from a defect in
a highway within Yale township, in Valley county. The
petition alleged that on October 29, 1919, the defendants
dug a ditch across the highway and left it unguarded by
proper barriers or lights, and that plaintiff, on the night
of .that day, while riding in an automobile driven by her
fiancé, her husband at the time of the trial, was seri-
ously injured by the car being precipitated into the
ditch without fault of plaintiff or the driver. The answer
denied that the petition stated a cause of action; denied
all charges of negligence; and alleged that Valley county
was under township organization; that Yale township
was a regularly organized township; that at the regular
annual meeting of the township in 1919 the road over-
seer was directed to repair the highway at the place of
the accident by taking out an old culvert and replacing
it with a larger one; that the defendants were com-
manded by the overseer to assist in the work under the
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direction of the overseer; that sufficient barriers were
erected; and that the accident was caused by the negli-
gence of the driver of the car. The reply was a general
denial. .

The evidence establishes the fact that the defendants
took out the old culvert and dug the ditch across the
road; that plaintiff suffered severe injuries by the car
running into the excavation; and all the allegations. of
the answer except the erection of barriers and negligence
of the driver, as to which matters different inferences
may arise.

In view of the conclusion at which we have arrived, it
may be conceded that plaintiff received her injuries as
alleged, and that defendants were guilty of negligence
in failing to put up proper barriers or give warning of
the ditch across the road, if any duty rested upon them
in that regard. This postulate contains the key to the
solution of the question whether defendants are liable.

The road overseer was one Robert E: Woody. . Section
2929, Rev. St. 1913, authorized him to command the
services of men and teams to perform work on any road
or culvert in his district as he may direct, at going
wages, and provided penalties for their refusal. The
defendants were called under this authority and per-
formed the work, as far as completed at the time of the
accident, under the direction of the overseer. Let us in-
quire now what were the relations of the parties in con-
nection with the work and their duties and obligations
to the public and private persons:

1. The township duty was to keep the highway in re-
pair. This was a public duty—a governmental duty for
the negligent performance of which it was in no way re-
sponsible to private individuals, including the plaintiff.
Wilson v. Ulysses Township, 72 Neb. 807. '

2. The road overseer, being an officer of the township
and acting under its authority, stood in the shoes of the
township and was not liable for negligence in the per-
formance of the work. McConnell v. Dewey, 5 Neb. 385;
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Wilson v. Spencer, 91 Neb. 169 ; Gibson v. Sioux County,
183 Ia. 1006.

3. The defendants were servants of the road overseer,
hired and paid to do the work. Upon what theory can
they be held for negligence in doing the work, or failing
to take proper steps to protect the public? They were
not doing anything wrongful; they were in the prosecu-
tion of a lawful work under the direction of the town-
ship. The excavation in the highway, being made under
lawful authority, was not a nuisance. If the overseer
had dug the excavation himself and left it unguarded,
neither he nor the township would have been liable to
the plaintiff. Why, then, should the agents and servants
of the township a little lower down in the scale be
liable? 'We think, as said in Packard v. Voltz, 94 Ia.
277

“It must certainly be an anomalous doctrine that
would exempt the corporation itself from liability for
the doing of a lawful act in a negligent manner, upon
the ground of its compulsory agency in behalf of the pub-
lic welfare, and at the same time affix a liability upon
its agent for precisely the same acts done under express
authority. We think an instance of such liability is nor
to be found. It must be a reason for the rule of exemp-
tion, on the part of a political corporation, that its
agency is a public necessity, and it seems to us that the
same law that would give it exemption from liability
* * ¥ would protect from liability the servant through
whom, only, the corporation can discharge its duty to the
pubhc »

See, also, Gibson v. Sious County, supra.

However, it is said that the action is against the de-
fendants for their personal negligence in failing to put
up barriers or warnings; but to characterize any act or
omission as negligent presupposes the existence of a duty
to do or not to omit to do the act in question. Cohen v.
Tradesmen’s Nat. Bank, 262 Pa. St. 76. We may con-
cede, arguendo, that it was the duty of the road overseer
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to put up sufficient barriers or warnings, but we have
shown that he incurred no liability for a negligent failure
to do so, and that the exemption extended to his agents,
as they were all acting in a public capacity.

But how does the case stand if we consider the over-
seer and his servants purely as private individuals? The
overseer then is a contractor and defendants are his em-
ployees. As between them, where is the primary duty
to put up warnings? Clearly upon the contractor. Jes-
sup v. Sloneker, 142 Pa. St. 527. He may, of course,
delegate the performasxce of that duty to a servant, and
in such case both might be liable; but the servant is not
responsible for the nonperformance of a duty which the
law puts upon the master. Hill v. Caverly, 7T N. H. 215;
Floyt v. Shenango Furnace Co., 186 Fed. 539. The doc-
trine respondeat superior has no application e converso.

It seems clear, therefore, that the servant cannot be
held, at least, unless he has been specially charged with
the duty by the master, which doctrine in this case finds
support neither in the allegation nor the proof. A ser-
vant is liable for an injury produced by an affirmative
misfeasance (Sullivan v. Dunham, 35 App. Div. (N. Y.)
342), but not for mere neglect; the remedy in that casc
being against the master alone (Scheller v. Silbermintz,
50 Misc. Rep. (N. Y.) 175). It is not intended to pro-
voke any discussion as to liability for acts of misfeasance
and nonfeasance. It was stated in Fllis v. Southern R.
Co., 72 8. Car. 465: “The true rule deducible from the
authorities is that the servant is personally liable to
third persons when his wrongful act is the direct and
proximate cause of the injury, whether such wrongful act
be one of nonfeasance or misfeasance.”” But here this
digging of the ditch was lawful. What we do hold is
that every liability for negligence must arise out of the
neglect of some duty resting upon the party to be charged
toward the claimant. The duty is the mother of the ob-
ligation, and as we have shown that the duty to erect
barriers or give proper warning of the excavation rested
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upon the master, the obstruction belng a lawful one, the
servants, who had and were given no control over the
project, but merely dug the ditch under the master’s di-
rection, were not liable for failure of the master to give
warning. Jessup v. Sloneker, supra.

As the judgment of the lower court is the only one
which could properly be rendered, the other questions dis-
cussed in the briefs will not be cons1dered.

AFFIRMED.

PERRY ANTHONY V. STATE OF NEBRASKA.

FiLep Fesruary 15, 1923. No. 22837.

1. False Pretenses: INpicTMENT. In an indictment charging de-
fendant with obtaining a note by false pretenses with intent to
cheat or defraud the maker of the note, the causal connection be-
tween the false pretenses and the obtaining of the note is an
element of the statutory offense and must be positively and ex-
plicity stated. Comp. St. 1922, sec. 10074,

2. Criminal Law: InpicTMENT. In a criminal prosecution it is
a substantial right of defendant to have all elements of the
crime for which he. is prosecuted stated in the indictment, and a
failure in this respect may be a ground for reversing his con-
viction, this right not being defeated by the statute providing that
convictions shall not be reversed for defects in the indictment,
if they do not “tend to the prejudice of the substantial rights of
the defendant upon the merits.” Comp. St. 1922, sec. 10074.

Error to the district court for Lancaster county:
Frrort J. CLEMENTS, JUDGE. Reversed.

Doyle & Halligan, for plaintiff in error.

Clarence A. Davis, Atto'rney General, and Mason
Wheeler, contra.

Heard before MoRrisSEY, C. J., Rosg, DEAN, Day and
PLA\*SBURG,JJ SHEPHERD, Dlstmct Judge

Per CURIAM. _
In the district court for Lancaster county Perry
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Anthony, defendant, was prosecuted under the statute
declaring:

“Whoever by false pretense or pretenses shall obtain
from any other person, corporation, association, or
partnership, any money, goods, merchandise, credit or
effects whatsoever with intent to cheat or defraud such
person, corporation, association, or partnership of the
same, or shall sell, lease or transfer any void or pre-
tended patent right or certificate of stock in a pretended
corporation and take the promissory note or other val-
uable thing of such purchaser, or shall fraudulently
make and transfer any bill, bond, deed of sale, benefit
or grant or other conveyance to defraud his creditors
of their just demands, or shall obtain the signature or
indorsement of any person to any promissory note, bank
draft, bill of exchange, or any other instrument in writ-
ing, fraudulently or by mispresentation, if the value
of the property or promissory note or written instrument
or credit, fraudulently obtained or conveyed as afore-
said, shall be thirty-five dollars, or upwards, shall be
imprisoned in the penitenitary not more than five years
nor less than one year; but if the value of the property
be less than thirty-five dollars, the person so offending
shall be fined in any sum not exceeding one hundred
dollars or be imprisoned in the jail of the county not
cxceeding thirty days and be liable to the party injured in
the .mount of damage sustained.” Comp. St. 1922, sec.
9892. .

The indictment consisted of ten counts, but defendant
was answerable only under the fifth, which follows:

“And the grand jurors aforesaid, upon their oaths
aforesaid, in the name and by the authority of the
state of Nebraska, do further present that Perry Anthony
and Jaccb C. Liesveld on or about the 22d day of No-
vember, 1919, in the county of Lancaster and state of
Nebraska, then and there being, did then and there in-
tending unlawfully and fraudulently to cheat and de-
frand Julia Nahley falsely, knowingly, designedly, un-
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lawfully and feloniously, pretend, state and represent
to the said Julia Nahley that they were the agents of
and for the Lincoln Auto & Tractor School of Lincoln,
Nebraska, a corporation, organized and existing under
the laws of the state of Nebraska, and that they were
employed by said Lincoln Auto & Tractor School to
sell the common stock of "said corporation; that said
common stock of said corporation which they then and
there offered for sale to the said Julia Nahley was
treasury stock of said Lincoln Auto & Tractor School
and that said Lincoln Aunto & Tractor School had been
and was selling said common stock of said corporation
for $210 per share, and that said common stock was of
the fair and reasonable market value of $210 per share,
and that the said common stock of the said Lincoln Auto
& Tractor School had paid thirty per cent. dividends for
and during the preceding year; that both said defendants
owned the same kind of stock of the aforesaid company
that they were then and there offering for sale to the
said Julia Nahley, and that they and each of them had
paid $210 per share for said common stock; that relying
upon said false statements, pretenses and representations
of the said Perry Anthony and Jacob C. Liesveld made as
aforesaid, the said Julia Nahley did then and there
purchase, take and receive from the said Perry Anthony
and Jacob C. Liesveld thirty (30) shares of the common
stock of the Lincoln Auto & Tractor School of Lincoln,
Nebraska, a corporation, and did then and there execute

and deliver to the said Perry Anthony and Jacob C.
" Liesveld her negotiable promissory note in the sum of
$6,300, of the value of $6,300, signed by herself or order
-and by herself then and there indorsed with her signa-
ture; that said statements, representations and pretenses
so made by the said Perry . Anthony and Jacob C.
Liesveld were wholly false; and the said Perry Anthony
and Jacob C. Liesveld were not then and there the
agents of and for the Lincoln Auto & Traector School
of Lincoln, Nebraska, a corporation, employed by it to
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sell the common stock of said corporation; that the
common stock of said corporation which the said defend-
ants were then offering for sale to the said Julia Nahley
was not treasury stock of said corporation; that the
gaid common stock of the Lincoln Auto & Tractor School
had not been sold and was not being sold by said cor-
poration for $210 per share and that said common stock
was not of the fair and reasonable market value of $210
per share, and that the said common stock of said cor-
poration had not paid thirty per cent. dividends for and
during the preceding year; that neither of said defend-
ants owned common stock of said company for which
they had paid $210 per share, all of which was well
known to the said Perry Anthony and Jacob C. Liesveld
who then and there made said false and fraudulent
statements, representations and pretenses with the intent
to cheat and defraud the said Julia Nahley, contrary to
the form of the statutes in such cases made and provided,
and against the peace and dignity of the state of
Nebraska.” '

Upon a verdict of guilty, defendant was sentenced
to serve in the penitentary a term of not less than one
nor more, than five years. As plaintiff in error he
challenges his conviction as prejudicially erroneous.

It is argued that the indictment is fatally defective
because it fails to charge positively and explicitly, as
required by the criminal law, that defendant obtained
the note as a result of the false pretenses pleaded and
with the intent to cheat or defraud Julia Nahley. In a
prosecution under this statute the law has been an-
nounced as follows:

“Such indictment or information must charge ex-
plicitly all that is essential to constitute the offense. It
cannot be aided by intendment, nor by way of recital or
inference, but must positively and explicitly state what
the ‘accused is called upon to answer.” Moline v. State,
67 Neb. 164. '
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While it seems to be unnecessarily recited in .he
present indictment that Julia Nahley, relying upon the
false pretenses charged, purchased from defendant the
stock described, it is not positively and explicitly stated
that the note was obtained as a result of the false pretenses.
The obtaining of Julia Nahley’s signature to the note by
false pretenses does not appear to be the offense for
which defendant was prosecuted. Perhaps what was
meant to be charged was the obtaining of the note by
talse pretenses with the intent on the part of defendant
to cheat or defraud Julia Nahley. False pretenses,
the obtaining of something valuable as a result of the
false pretenses and the intent to cheat or defraud the
person wronged are all elements of the statutory of-
fense. The causal connection between the false pre-
tenses and the obtaining of something valuable cannot
be ignored in criminal prosecutions, because it is an
element of the unlawful act condemned by the statute.
Courts generally have thus viewed the legislation from
the time of its enactment. The intent to cheat or de-
fraud and the obtaining of something valuable as a
result of the false pretenses are generally understood
to be elements of the statutory offense. 25 C. J. 631,
sec. 62; Schleisinger v. State, 11 Ohio St. 669; Enders v.
People, 20 Mich. 233; Roberts v. State, 85 Ark. 435;
Connor v. State, 29 Fla. 455. The causal connection be-
tween the false pretenses and the obtaining of something
valuable, being an element of the stalutory offense, must
be positively and explicitly stated in the indictment.
Moline v. State, 67 Neb. 164. This element, as applied
to the obtaining of the note, does not this appear in the
indictment in the present case. To avoid the consequence
of the error, the staté invokes the statute providing that
convictions -shall not be reversed for defects in the in-
dictment, if they do not ‘“tend to the prejudice of the
substantial rights of the defendant upon the merits.”
Comp. St. 1922, sec. 10074. This statute was not in-
tended to deprive accused of a substantial right, to his
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prejudice. Under our system of criminal law it is a
substantial right of accused to have all elements of the
offense for which he is prosecuted stated in the indiet-
ment or information. Oral charges or elements of a
crime disclosed for the first time by the evidence during
the trial are not measures of the substantial rights of a
defendant in a criminal prosecution. The defect was
called to the attention of the county attorney and the
district court by a demurrer before the county and the
defendant were put to the expense of a trial. The de-
murrer should have been sustained. The error is funda-
mental. It deprived defendant of a substantial right
asserted at every stage of the prosecution. ‘For this
reason the judgment is reversed and the cause remanded
for further proceedings.
REVERSED.

WILLARD V. MATHEWS V. STATE OF NEBRASKA.
FiLep FEBRUARY 15, 1923. No. 23012.

Error to the district court for Douglas county
CHARLES LESLIE, JUDGE. Affirmed.

McCarty & Hager, for plaintiff in error.

Clarence A. Davis, Attorney General, W. C. Dorsey
andJackson B. Chase, contra.

Heard before Morrissey, C. J., LETTON, ROSE, DEAN,
Day and FLANSBURG, JJ., SHEPHERD, District Judge.

Prr CURIAM.

While he was president of the Pioneer State Bank
of Omaha, defendant was indicted by the grand jury in
* Douglas county and by that body charged with em-
bezzling $300,000 belonging to the bank. The first count
of the indictment charged defendant with the embezzle-
ment of $200,000; the second count charged the em-
bezzlement of $75,000; and the third count charged the



614 NEBRASKA REPORTS. [VorL. 109

Mathews v. State.

embezzlement of $25,000. February 20, 1922, defendant
pleaded guilty to the embezzlement of $200,000 as charged
in the first count. The two remaining counts, on motion
of the attorney general, were dismissed. The pro-

“nouncement of judgment, and sentence of defendant,

under his plea of guilty, were postponed by agreement
until March 6, 1922. On that date he was sentenced to
serve a term in the penitentiary of not less than one
year nor more than ten years. Pursuant to the sentence
defendant is now serving the term imposed by the court.

About five months after entering his plea of guilty,
namely, August 8, 1922, defendant filed in this court a
petition in error, alleging that the court erred in re-
fusing to sustain his motion to quash the first count of
the indictment which was filed by him in the district
court October 26, 1921.

The principal ground of the motion to quash, to which
our attention is now directed, is that the law under
which defendant was indicted and sentenced, namely,
section 8658, Rev. St. 1913, was repealed without a saving’
clause February 25, 1921, by the adoption of chapter 297,
Laws 1921, and more particularly section 6 of that
chapter, now section 8047, Comp. St. 1922.

The question presented by defendant was considered
by us and disposed of, adversely to his contention here,
in Lower v. State, ante, p. 590. The present case is
controlled by our decision in that case. The petition in
error is therefore denied, and the judgment of the trial
court is

AFFIRMED.
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JoHN O’HARA, APPELLEE, V. JAMES C. DAVIS, APPELLANT.

FiLep FEBrUARY 15, 1923. No. 23057.

1. Appeal: Law oF THE Case. There being no substantial difference
in the evidence upon the second trial of this case from that set
forth in the opinion at the former hearing, the conclusion of the
court that the evidence was sufficient to sustain a judgment has
become the law of the case, and is adhered to.

o, Appearance: JURISDICTION. An action for .damages against the
director general of railroads under the federal employers’ liability
act is both local and transitdry under general order No. 18-A,
and the district courts of this state have jurisdiction over the
subject-matter of such an action. Where the director general
specially appears to object to the jurisdiction of the court over
his person, and at the same time challenges the jurisdiction of the
court over the subject-matter of the controversy, as to which the
motion is not well founded, this is a voluntary appearance equiva-
lent to the service of summons, and gives the court jurisdiction
‘over the person of such officer.

3. Damages. A verdict for $46.840.11 for an injury resulting in
the loss of the sight of both eyes held, under the facts in this case,
to be excessive, and a recovery of $37,500 is allowed.

ApppaL from the district court for Douglas county:
L. B. Day, JupGeE. Affirmed on condition.

N. H. Loomis, C. A. Magew and Edson Rich, for
appellant.

John O. Yeiser and J. C. Travis, contra.

Heard before Morrissey, C. J., LerroN, DEaN and
FLANSBURG, JJ., SHEPHERD, District Judge.

PEr CURIAM.

This case is here for the second time. At the first
trial evidence was taken and both parties rested. A
motion of defendant to direct a verdict in its favor was
sustained, and the action dismissed. On appeal to this
court the judgment was reversed and the cause remanded
for further proceedings. O’Harea v. Hines, 108 Neb. T4.
Upon a second trial plaintiff recovered a judgment for
$46,840.11, and from this judgment this appeal is taken.
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The evidence upon the second trial is substantially the
same as that produced at the first trial, the substance of
which is set forth at length in the former opinion. There
are a few matters, however, which should be noticed. At
the former trial there was no evidence as to changes, if
any, in the explosiveness of the detonator that may have
taken place by reason of the exposure and the treatment
it had been subjected to. At this trial there is direct
testimony of certain experts that the exposure of the
detonator to the air, the loss of part of its contents, and
the length of time it had been manufactured would make
no difference in regard to its liability to explode, and they
cxpress the opinion that it could not be exploded in the
manner testified to by plaintiff. In this connection it
may be said that those witnesses testified that fulminate
of mercury may be exploded by heat, by a scratch, or by
a severe blow. As was in effect said in the former opin-
ion, it is not inconceivable that the pulling and twisting
of the wires in the detonator may have scratched or
caused friction in the fulminate, and this, rather than
the blow upon the rail, caused the explosion. Another
difference in the proof is that in this case there is no
exploded detonator in evidence with wires about an inch
long, said to have been picked up near the place of the
explosion. There was evidence tending to prove that
even after the accident plaintiff had said that he saw
vellow powder escaping from the cylinder, and that he
tapped it upon the rail, which he had denied in his tes-
timony. In the main, however, the testimony is the same
as at the former trial, except that the testimony of the
experts upon explosives may perhaps be stronger at this
trial. There is serious doubt in the mind of the court
whether the accident occurred in the manner testified to
by the plaintiff, or in that narrated by the witness Berg,
who testified that he saw the plaintiff hit the detonator
with a hammer. - Other witnesses testified that at the
time of the explosion the plaintiff was 10 or 12 feet away
from where the hammer was lying. Upon the disputed
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questions of fact the jury had the right to decide, and
there is sufficient evidence to sustain their finding that
the accident occurred in the manner that plaintiff de-
seribed.

The principal grounds relied upon for reversal are:
That the court had no jurisdiction over the person of the
defendant, and over the subject-matter of the suit; and
that the evidence is not sufficient to support the verdict.

Error is also assigned as to the giving of instructions
by the court, and the refusal to instruct the jury to
return a verdict for the defendant. It is also said that it
was prejudicial error for the court to embody in its in-
structions allegations of negligence unsupported by any
competent testimony. In this connection it is said that
it was not negligence for the defendant to fail to pro-
vide wire with which to tie the cloth to the cable, nor
for the foreman to direct the use of the wire without
examining the same, nor negligence for him to fail to see
and note the dangerous condition of the wire. It is
pointed out in the former opinion that, under the federal
employers’ liability act, a fellow workman stands in
the shoes of the master, and when he acts for the master
in a negligent manner, within the scope of his employ-
ment, his negligence is the neglience of the master.
The argument in this connection that the workman did
not give the wire to plaintiff to promote defendant’s busi-
ness, or in the course of it, but simply to comply with
John O’Hara’s request, was submitted to the jury, and
their verdict settled the question as to whether such con-
duct of O’'Hara was negligent.

Six of the propositions of law relied upon in the °
appellant’s brief and the authorities cited to sustain
them, are identically the same as those presented upon
the former appeal, and the discussion in the opinion upon
that appeal has settled the law as applicable to the facts
in this case. There is nothing in the record as now
presented which materially detracts from or modifies
he force of the facts as recited therein.



618 NEBRASKA REPORTS. [Vor. 109

O'Hara v. Davis.

It is strongly urged that the court had no jurisdiction
ol the person of defendant or the subject-matter of the
action. The action is brought under the federal em-
ployers’ liability act. The petition does not allege the
place of residence of plaintiff.

By general order No. 18-A of the director general of
railroads issued April 18, 1918, general order No. 18,
relating to the venue of suits against the director general,
was amended to read as follows: It is therefore ordered
that all suits against carriers while under federal control
must be brought in the county or district where the
plaintiff resided at the time of the accrual of the cause
of action, or in the county or district where the cause of
aetion arose.” This provision was ineffectual by a later
amendment. '

In Alabame & V. R. Co. v. Journey, 267 U. 8. 111, the
supreme court of the United States held that it was with-
in the power of the director general to prescribe the venue
of such suits. Whether this power existed up to that time
had been a disputed question. Some of the inferior
federal courts had held that the director general had such
power, others held to the contrary. Some of the later
cases are: Moore & Co. v. Atchison, T. & S. F. R. Co.,
174 N. Y. Supp. 60; Wainwright v. Pennsylvania R. Co.,
253 Ted. 459; Cocker v. New York, 0. & W. R. Co., 253
Ted. 676; Haubert v. Baltimore & O. R. Co., 259 Fed.
361.

After the petition was filed and summons served in
Douglas county, the director general, “appearing special-
ly and for the purpose only of objecting to the jurisdic-
tion of the court over the person of the defendant and over
the subject-matter of this action, moves the court to
quash the summons herein.”” As grounds therefor, he
alleged that plaintiff did not reside in Douglas county,
Nebraska, at the time of the accrual of the cause of
action, and that such cause of action did not arise in
said county and state. No evidence was presented to
~ prove these allegations, and the motion was properly
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overruled. The defendant then answered, raising the
game objections to the jurisdiction of the ecourt, and
also pleading to the merits.

The orders of the director general are concerned with
and govern only the venue of the action. If the action
had been brought in the county or district in which the
plaintiff resided, the fact that the accident took place
in another county or district would not divest the comrt -
of jurisdiction. The action itself under these orders is
therefore so far transitory in its nature as to the subject-
matter, and if jurisdiction of the person of the defendant
had been obtained either by proper service of summons or
voluntary appearance, the question of the liability of the
" Qdirector general would be properly before the court.

Similar provisions as to venue are to be found in the
Code of Kentucky. In.that state an action against a
common carrier for injury to a passenger, or to other
person, or his property, must be brought in the county
in which the defendant, or one of several defendants,
-resides, or in which the plaintiff, or his property, is in-
jured, or in which he resides, if he resided in a county
through which the carrier passes. The supreme court
of Kentucky held in Chesapeake, O. & S. W. R. Co. ».
HeatW’s Admr., 87 Ky. 651, that said action is both a
local and a transitory one. It is transitory because it
may be instituted in another county than that in which
the tort was committed, and under the Kentucky Code a
chief officer, or agent, may be served in any county where
be may be found; and it is made local at the option of the
plaintiff. It is said: “The action, therefore, being
both local and transitory, the common pleas court of Mec-
Cracken county had jurisdiction of the subject-matter,
and could have rendered a personal judgment if there
had been any service on the defendant as provided by
the Code.” It is also said: ‘The appellant in this case
has taken every step to prevent a judgment upon it with-
cut service, and has made no plea to the jurisdiction of
the court as to the subject-matter, or entered any ap-
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pearance to the merits by answer or otherwise, until
compelled to do so by the trial court.” It was held that
the special appearance should have been sustained.
Gillen v. Illinois C. R. Co., 137 Ky. 375, was an action
against a railroad company for damages from a fire
started by the negligence of the company, which injured
the fences and timber upon the plaintiff’s land. The
- court, after quoting section 73 of the Code providing
that an action against a carrier for injury to a person, or
kis property, must be brought in the county in which
the defendant resides, or in which the plaintiff, or his
property, is injured, or in which the plaintiff resides,
if he resides in a county through which the carrier passes
"said: “The purpose of sections 62-77 of the Code is not
to regulate the jurisdiction of courts. The Code of
Practice does not treat of the jurisdiction of courts, or
attempt to regulate it. It simply regulates the pro-
cedure in civil actions. The purpose of these sections
of the Code, as shown in the title, is to regulate the
county in which the action may be brought; or, in other
words, the venue of actions. If an action under any of
these sections for the recovery of money within the juris-
diction of the court is not brought in the proper county,
it may be dismissed if the objection is properly taken.”
In a number of decisions of the United States courts,
statutes providing for the venue of actions brought there-
under have been considered, and it has been held that,
even though the statute under consideration in the
particular case provided that actions should be brought
cnly in the district where the defendant resides, or where
the cause of action accrued, the defendant, if he made
an appearance in an action brought in another district
than that of his residence for any other purpose than
objecting to the jurisdiction of the court over his person,
waived his personal privilege not to be sued in such court.
If the court in such case had jurisdiction of the subject-
matter, it was given jurisdiction of the person by such
an appearance and was vested with full authority to
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proceed. The right to defend in the particular district
ig not a matter of jurisdiction, but of venue only, and
the privilege may be waived. In re Moore, 203 U. S.
490; Midland . Contracting Co. v. Toledo Foundry &
Machine Co., 154 Fed. 797; Arizona & N. M. R. Co. v.
Clark, 235 U. 8. 669; Champion Spark Plug Co. v. Cham-
pion Ignition Co., 247 Fed. 200; Western Loan & Savings
Cec. v. Butte & Boston Consolidated Mining Co., 210 U.
8. 368; Thames & Mersey Ins. Co. v. United States, 237
U. 8. 19; St. Louis & 8. F. R. Co. v. McBride, 141 U. 8.
127; United States v. Hvoslef, 237 U. S. 1.

In most of the cases cited from the United States
supreme court, the trial court’s attention was called, at
the time of the special appearance, to a question based
apon the merits of the case, in addition to the objections
{o the -jurizdiction over the person of the defendant. In
Nebraska, Ohio, and some other states an objection,
which is not well taken, to the jurisdiction of the court
over the subject-matter of the action, constitutes a gen-
eral appearance. Handy v. Insurance Co., 37 Ohio St.
366; Elliott v. Lawhead, 43 Ohio St. 171.

In Perrine v. Knights Templar’s & Masons’ Life In-
demnity Co., 71 Neb. 267, on rehearing 71 Neb. 273, de-
fendant filed objections to jurisdiction as follows:
“Comes now specially the above named defendant, for the
sole purpose of objecting to the jurisdiction of the
court, and for no other purpose, and submits that the
court is without jurisdiction of the subject-matter or of
the person of the defendant for the following reasons,”
ete. It is said in the syallabus of the case: “The ap-
pearance of a defendant, for the sole purpose of ob-
jection by motion to the jurisdiction of the court over
his person, is not an appearance to the action; but,
where the motion also challenges the jurisdiction of the
court over the subject-matter of the controversy and
ie not well founded, it is a voluntary appearance equiva-
lent to a service of summons.” This case is followed on
this point in the following cases: Summit Lumber Co. v.
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Cornell-Yale Co., 85 Neb. 468; Clark v. Bankers Accident
Ins. Co., 96 Neb. 381; Lillie v. Modern Woodmen of
America, 89 Neb. 1; Rakow v. Tate, 93 Neb. 198; Legan
¢. Smith, 98 Neb. 7; Mazwell v. Mazwell, 106 Neb. 689;
State v. Westover, 107 Neb. 593. See, also, Mahr o.
Cnion P. R. Co., 140 Fed. 921.

If the defendant had only appeared specially to object
to the court’s jurisdiction over his person on account of
the action not being brought in the proper county, and
that he was not compelled to litigate the question in
Douglas county, the court would not have acquired
jurisdiction over his person; but, if the defendant ap-
pears for any purpose except to object to the court’s
jurisdiction over his person, he thereby enters a general
appearance in the action. Defendant called for a
determination as to whether the court had jurisdiction
of the subject-matter of the action, which required an
examination of the petition and a ruling as to the nature
of the action. He thereby called for the exercise of a
judicial function not relating to jurisdiction over his
person. He must necessarily be before the court in order
that this might be done. There is no great hardship in
the rule because, as said in Western Life Indemnity Co.
v Rupp, 235 U. 8. 261, 273:

“A nonresident party against whom a personal action
is instituted in a state court without service of process
upon him may, if he please, ignore the proceeding as
wholly ineffective, and set up its invalidity if and when
an attempt is made to take his property thereunder, or
when he is sued upon it in the same or another jurisdie-
tion. Pennoyer v. Neff, 95 U. 8. 714; York v. Texas,
137 U. 8. 15. But if he desires to raise the question of
the validity of the proceeding in the court in which it is
instituted, so as to avoid even the semblance of a judg-
ment against him, it is within the power of the state
to declare that he shall do this subject to the risk of
being obliged to submit to the jurisdiction of the court
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to hear and determine the merits, if the objection raised
0 its jurisdiction over his person shall be overruled.” -

It must be conceded that, unless the defendant has
brought himself under the jurisdiction of the court by a
general appearance, the court did not acquire jurisdic-
tion. :

Did the district court have jurisdiction of the subject-
matter of the action? TUntil the orders of the director
general, the district courts of this state had full juris-
diction to try actions against railroads brought under the
tederal employers’ liability act wherever service upon the
defendant could be obtained. The order of the director
general fixing the venue did not affect the subject-matter
of the action. If, and when, jurisdiction of the person
had been obtained, the district court had full power to
adjudicate the question whether the defendant had been
guilty of actionable negligence. This was the essential
matter presented to the court for its determination, and
which, if it had acquired jurisdiction of the person, it
had the power to decide. A verdict that the defendant
was not guilty of negligence, and a judgment dismissing
the case would be res judicata in every court in the land,
always premising that jurisdiction of the person had
been obtained. Hunt v. Hunt, 72 N. Y. 217.

But, aside from these considerations, these facts are
relevant: At the first trial motions were made to dis-
miss the case for the reason that the plaintiff had not
proved facts sufficient to constitute a cause of action,
but no objection was made during the trial to the ju-
risdiction of the court, and the original special appearance
and motion to quash the summons had hbeen properly
overruled, since there was no evidence to support it. No
motion for a rehearing was made in this court after the
filing of the former opinion in the case, and the former
decision of the court has become the law of the case.

Lastly, it is complained that the verdict is excessive.
Plaintiff was earning $3.44 a day at the time of the ac-
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cident. He had an expectancy of life, according to the
Carlisle table, of 42.87 years. He suffered severe pain
and his sight has been totally destroyed. The loss of
earning power is only a part of the injury which the
Plaintiff sustained. He is compelled to walk in darkness
for the remainder of his life, to be deprived of all the
pleasures and joys which come from vision. His knowl-
edge of the outer world will be largely circumseribed by
the loss of the sense of gight, and he must in great meas-
ure continually be dependent upon others. No verdict
for as large an amount as in this case has ever been
sustained for such an injury, so far as the court has
been able to ascertain, and no case allowing such a re-
covery has been cited to us. Considering the present
worth of the amount of the verdict, and the amount
which it would require to purchase an annuity providing
the same daily wages which the plaintiff was earning
at the time of the accident, for his expectancy of life,
we are of the opinion that any verdict in excess of $37,500
ds excessive. The judgment of the district court is
affirmed if plaintiff file a remittitur of all in excess of
$37,600 as of the date of the judgment, within 20
days, otherwise the judgment of the district court is
reversed. :
AFFIRMED ON CONDITION.

LerToN, J., dissenting.

If, as I am satisfied, the question of jurisdiction was
not passed upon, or defendant concluded on this point
by the former decision, the majority opinion isin direct
conflict with the following decisions, and overrules them
without mentioning them: Hurlburt v. Palmer, 39 Neb.
158; ‘Kyd v. Ezchange Bank, 56 Neb. 557; Baker v.
Union Stock Yards Nat. Bank; 63 Neb. 801; Templin v.
Kimsey, 74 Neb. 614; Stelling v. Peddicord, 78 Neb. 779.

In these cases it is held that a defendant may plead
that he is privileged from suit in the county where the
action is brought, without thereby making a general ap-
pearance in the action. The cases cited in the opinion
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as to a general appearance being made, when jurisdiction
over the subject-matter of the suit is challenged, are not
applicable. Believing that defendant was privileged
from suit in Douglas county, and had not waived this
privilege, I respectfully dissent.

ALBERT JOHNSTON ET AL., APPELLANTS, V. J. MARGARET
ADEN, APPELLEE.

Frep Fepruary 15, 1923. No. 22187.

1. Adverse Possession. “When a fence is constructed as a boundary
line fence between two properties, and where the parties claim
ownership of the land up to the fence for the full statutory
period and are not interrupted in their possession or control
during that time, they will, by adverse possession, gain title
to such land as may have been improperly inclosed with their
own.” Pfeifer v. Scottsbluff Mortgage Loan Co., 105 Neb. 621,

2. Appeal. Rulings of the trial court on the admission or exclusion
of evidence which are not prejudicially erroneous will not be dis-
turbed on appeal. °* '

3. Trial: InsTrRUCTIONS. Instructions to the jury which correctly
state the law when construed together will be held free from
error, notwithstanding that a certain paragraph standing alone
may be an incomplete exposition of the law applicable to the
issues and the evidence.

AppEAL from the district court for Scotts Bluff county:
Bavarp H. PAYNB, JupGB. Affirmed.

Olsen & COottle and Mothersead & York, for appel-
lants.

White'& Heiss and Morrow & Morrow, contra.

Heard before MorrIssEY, C. J., LETTON, DBAN, ALDRICH
and FLANSBURG, JJ., RAPER and TroUP, District Judges.

Morrissey, C. J.

This is an ejectment suit involving a strip of land
containing 7.95 acres in the east half of the northeast
quarter of section 3, township 21, range 55, in Scotts



626 NEBRASKA REPORTS. [Vor. 109

Johnston v. Aden,

Bluff county. Trial was had to a jury, and from a
verdict and judgment in favor of defendant, plaintiff
has appealed.

Plaintiff is the owner of the northeast quarter of the
southeast quarter, and defendant the owner of lot 1 of
the section mentioned. There is no dispute as to the
chain of title of either tract of ground, nor is there any
dispute as to the location of the monuments erected by
the official surveyor when the land was originally sur-
veyed. The controversy arises because of the-fact that,
by an error in the survey, instead of the tract containing
§1.22 acres, as shown by the official field notes, it does
contain 97.37 acres. The record of the survey shows
that the northeast quarter of the southeast quarter,
title to which rests in plaintiff, contains 40 acres, and
lIot 1, title to which rests in defendant, contains 41.22
acres. It is agreed by the parties that under the law,
if no intervening rights or claims arose, the excess
acreage would be divided between the two claimants pro-
portionately according to the respective acreage of each
tract as shown by the survey, thus giving to plaintiff
as the owner of the northeast quarter of the southeast
guarter a total acreage of 47.95, and giving to defendant
as the owner of lot 1 a total acreage of 49.42 acres. The
only land involved in this suit is the tract of 7.95 acres
which would, under such division, have been attached to
cr incorporated in the southeast quarter of the northeast
quarter.

When the original entrymen went upon their re-
spective lands, it is claimed by defendant that,.starting
from an established monument on the south side of the
yuarter section, they measured north 80 rods and there
established what they supposed to be the true line sepa-
rating the northeast quarter of the southeast quarter
from lot 1; that the respective entrymen, and their suec-
cessors in interest, have during all the years from that:
time down to the bringing ef this suit acquiesced in the
establishment of such line and recognized it as the divid-
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ing line between their respective properties; that such ac-
guiesence extended over a period of more than ten years
immediately preceding the bringing of this action, and
that plaintiff is, therefore, estopped to maintain this
action; and that for more than the statutory period of
ten years defendant was in the open, notorious, adverse
possession under an absolute claim of right, and that
such claim had ripened into a perfect title.

“When a fence is constructed as a boundary line fence
between two properties, and where the parties claim own-
ership of the land up to the fence for the full statutory
period and are not interrupted in their possession or
control during that time, they will, by adverse possession,
gain title to such land as may have been improperly in--
closed with their own.” Pfeifer v. Scottsbluff Mortgage
Loan Co., 105 Neb. 621.

Evidence was offered to support the claims of each
party, and the court fully instructed the jury on the
law applicable to the respective claims.

Complaint is made of the ruling of the court in sus-
taining an objection to an offer of proof calculated to
show that, at the time plaintiff, Neeley, acquired title to
the southeast quarter of the northeast quarter, his grantor
made no representations whatever relative to the location
of the boundary line between the property the witness
was acquiring and the property held by defendant; but
there was no attempt to prove that the witness did not,
in fact, have knowledge of the line that had been rec-
ognized by the respective owners of the property. If
he had such knowledge, it would be entirely immaterial
whether it was aequired from anything said by his
grantor or otherwise. We find no prejudicial error in
the ruling, or in the other rulings on the admission or
exclusion of evidence.

Exceptions were taken to a number of the instructions
given. The court instructed the jury upon every question
that he thought would aid them in arriving at a correct
* conclusion. In doing this he did not undertake to cover
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the whole law of the case in a single paragraph, but ex-
pressly advised them that such was not his purpose,
and directed them that the whole charge must be read
together; and, from a consideration of the entire charge,
we reach the conclusion that the disputed questions of
fact on which the respective parties relied were fairly
submitted to the jury, and that the verdict returned has
ample evidence in the record to support it, and the
judgment is
AFFIRMED.

LoulE CLERNT V. STATE OF NEBRASKA.

FiLep FEBrRUARY 15, 1923. No. 22031,

Robbery: Principars: One who accompanies others to the neigh-
borhood of a bank, and there remains in charge of an automobile
with the .purpose of aiding in the escape of his companions, who
enter the bank and by putting in fear the person in charge thereof
take and carry away the money and property of the bank, is
present, in the eye of the law, at the place of the crime, and may
be held as a principal.

Error to the distriect court for Burt county:
CHARLES A. Goss, JUDGE. Affirmed.

Jamieson, O’Sullivan & Southard, for plaintiff in
CI'TOT.

Clarence A. Davis, Attorney General, and Jackson
B. Chase, contra.

Heard before Morrissgy, C. J., LETTON and ALDRICH,
JJ.,RapErR and Troup, District Judges.

Morrissgy, C. J.

Defendant prosecutes error from a conviction in the
district court for Burt county of a violation of section
9622, Comp. St. 1922, which reads as follows:

“Whoever enters any building occupied as a bank,
depository or trust company-and by violence or by put-
ting in fear any person or persons in charge of or con-
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nected with said bank, depository or trust company with
intent to take, steal or carry away any of the money,
goods, chattels or other property belonging to or in the
care, custody or control of said bank, depository or trust
company shall be deemed guilty of a felony and on con-
viction thereof shall be confined in the state penitentiary
pot less than ten nor more than twenty-five years.”

Numerous assignments of error assailing the informa-
tion and the proceedings are made, but, with the ex-
ception of the question which will be hereinafter dis-
cussed, these assignments fall under the rule announced in
Smith v. State, ante, p. 579, and they will not be
further noticed in this opinion.

The information charged that defendant did unlaw-
fully, intentionally and feloniously entér a bank build-
ing, which is properly described, and did then and therein
unlawfully, intentionally and feloniously by violence
and by putting in fear the employee in charge of the
bank steal, take and carry away money, goods and
chattels.

The only evidence in the record is that presented by
the state. It appears that on June 2, 1922, defendant
and two others drove from Omaha to Decatur in a
coupé; that defendant drove the car into an alley abou?
325 feet from the bank which was entered; that he re-
mained in the car and kept the engine running while
his companions entered the bank and by violence took
therefrom a sum of money. When defendant’s com-
panions entered the bank, the young lady in charge
made an outery, which aroused a number of the men of
the village, who, procuring arms, pursued defendant’s
associates, who ran to and entered the coupé. Defendant
then undertook to drive south through the alley that he
and his associates might effect an escape, but found
that avenue of escape shut off by citizens who opened
fire upon the car. The men within the car returned the
fire, but finding it too hazardous to proceed-farther
south the car was reversed and they attempted to effect
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an escape from the alley by way of the north entrance.
In the hurry and excitement of the moment the car was
jammed against a tree with so much force that defend-
ant was thrown from the car to the ground and he and his
companions were captured.

With Lhis state of facts as a basis, it is argued that,
if defendant be held for any crime whatever, he must
be charged as an accessory, and not as a principal.

The rule is well settled in this jurisdiction that one
who incites or instigates the commission of a felony
when he is neither actually nor constructively present
is an aider, abetter or procurer within the meaning of
our Criminal Code. Not so, however, with one who is
actually, or constructively, present, aiding and assist-
ing in the commission of the crime. -

In Dizon v. State, 46 Neb. 298, there is a valuable
discussion of the subject, and after referring to the
sections of the Code defining the crime of aiding, abet-
ting or procuring another to commit a felony, as well as,
too, the crime of being an accessory after the fact, and
declaring that these sections are merely declaratory of
the common law, it is said that they “do not refer to
one who is present when the crime is committed, aiding
and abetting the commission thereof. Such a person, at
common law and under the Code, is a principal and may
be indicted and convicted as such under evidence proving
his presence aiding the commission of the crime, although
his hand was not the instrument of its perpetration,”

In that case defendant was charged with producing
an abortion. The evidence disclosed that the instrument
was used by a third person while defendant was standing
several feet distant watching to prevent surprise or in any
other way to assist in the commission of the act. In the
instant case, defendant was likewise watching and wait-
ing, evidently in agreement with his companions to
assist in the commission of the crime charged in the
information. This brought him within the rule and
made him a principal equally as responsible as if his
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was the hand that aimed the revolver at the employee
of the bank, or snatched the money from the till. Clark
aud Marshall, Law of Crimes (2d ed.) sec. 173; 12 Cye.
184.

Defendant was sentenced to a term of 15 years in
the penitentiary and it is urged that this sentence is
excessive. The record does not disclose the previous
conduct of defendant, and under the circumstances the
court does not feel warranted in reducing the sentence
imposed by the trial court. If the sentence is ex-
cessive, at the proper time and to the proper board, that
matter may be presented.

The record is free from error, and the judgment of the
trial court is

AFFIRMED.

EpwiN T. SWOBE, APPELLANT, V. DruMMOND MOTOR
COMPANY ET AL., APPELLEES.

Friep Fesruary 15, 1923. No. 22206,

1. Compromise and Settlement: Esrtopper. In an action by a stock-
holder to restrain a sale and transfer of the assets of the corporation
to another corporation on the ground that the proposed transfer
was fraudulent as to the selling corporation and as to its
creditors, a settlement was made by which the plaintiff sold his
stock to a trustee for the corporations, and agreed, by stipulation
filed in the case, “that he will not directly or indirectly cause
any action to be commenced against the defendants in which the
validity of any of the transactions between the defendants be
called in question,” and further agreed “that he will not directly
or indirectly call into question the transfer made or to be made
* % % of property referred to in the petition in this case and that
the transaction between (the corporations) in issue in this case
be ratified” He afterwards, as a creditor, procured a judgment
against the selling corporation. In this creditors’ bill he is seeking
to subject the property of the buying corporation to the payment of
this judgment on the ground that the transfer was in fraud of
creditors. Held, that he is estopped by the stipulation from main-
taining an action upon this ground.

9. Judgment: Rgs Jupicata. Where, in an action at law, ‘two cor-
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porations were sued for the recovery of damages for breach of
contract, the petition alleging that -one of the corporations was
the successor and merely a continuation of the other, which was
denied by the answer, and a verdict was directed for the buying cor-
. poration under these issues, this is an adjudication of the issue
as to the identity of the corporations and is res fudicata between
the same parties in another action,

3. Appeal: AFFIRMANCE. A judgment supported by the pleadings
will, in the absence of a bill of exceptions and special findings, be
affirmed. In the absence of a bill of exceptions, a judgment supported
by the pleadings will not be set aside because of special find-
ings, if the latter can by any fair interpretation be held to sup-
port it.

ArppAL from the district court for Douglas county:
ARTHUR C. WAKELEY, JUDGB. Affirmed.

Kennedy, Holland, DeLacy & McLaughlin, and Stout,
Rose, Wells & Martin, for appellant.

Brome & Ramsey and Gaines, Van Orsdel & Gaines,
contra.

Heard before MoRrrIssEY, C.J., LETTON, FLANSBURG and
ALDRICH, JJ., RAPER and Troup, District J udges.

LerTon, J.

This is a suit in equity by which the plaintiff seeks to
hold the Douglas Motors Corporation liable for the
payment of a judgment in his favor against the Drum-
mond Motor Company, on the grounds that it is the
successor to the Drummond Motor Company, and im-
pliedly assumed the debts of that company, or upon the
ground that the transfer of assets was fraundulent and
void as to creditors of the Drummond Motor Company.
The petition alleges the recovery of a judgment by
plaintiff, the insolvency of the judgment debtor, and the
issuance and return nulle bona of an execution. In sub-
stance, it alleges that on or about December 7, 1918,
several of the directors of the Drummond Motor Company
caused the Douglas Motors Corporation to be organized ;
that at that time the Drummond Motor Company had
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outstanding liabilities of about $60,000 in addition to
ils capital stock; that its total assets at that time
were of the value of about $300,000; that the Douglas
Motors Corporation was formed for the purpose of
fraudulently depriving the Drummond Motor Company of
its assets, and its creditors from an opportunity to col-
lect their claims; that afterwards all the assets of the
latter company were transferred to the Douglas Motors
Corporation by virtue of a contract of sale; that the
transfer was only colorable; that the Douglas Motors
Corporation is possessed of over $100,000 worth of assets
of which the Drummond Motor Company is really the
owner. The contract provided that the Douglas Motors
Corporation shall pay the inventory value for the mer-
chandise, finished automobiles and automobiles in the
course of construction, in its common stock; for the
leasehold, good-will and trade-name, $20,000 in common
stock; and also pay certain specified debts of the Drum-
mond Motor Company amounting to about $45,000.

The defense is that a former action brought by plaintiff
to enjoin the Drummond Motor Company from trans-
ferring its assets to the Douglas Motors Corporation
was settled by the purchase of plaintiff’s stock for the
consideration of $3,280 under a written stipulation as
follows: ’

“For and in consideration of the payment to me of
thirty-two hundred and eighty dollars ($3,280) to be
paid on or before Wednesday March 14, 1917, by the
defendants in the above-entitled action, I, Edwin T.
Swobe, hereby assign, transfer and convey to Frank W.
Bacon, trustee, forty-one (41) shares of common stock
of ‘the Drummond Motor Company, which is all the
stock that I own in said corporation, and upon payment
of said money to me I hereby agree to dismiss the above-
entitled action absolutely.

“The said plaintiff agrees that he will not purchase
any stock of the Drummond Motor Company under
which any action be commenced against the defendants,
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and that he will not directly or indirectly cause any
action to be commenced against the defendants in
which the validity of any of the transactions between
the defendants be called in question, and the plaintiff
agrees that he will not encourage any action on the part
of any stockholders against the Drummond Motor Com-
pany. Plaintiff further agrees that he will not directly
or indirectly call into question the transfer made or
to be made by Drummond Motor Company and the
Douglas Motors Corporation of property referred to in
the petition in this case and that the transaction be-
tween the Drummond Motor Company and the Douglas
Motors Corporation in issue in this case be ratified;
provided that nothing herein shall be construed as waiv-
ing any action or right of action that does not involve a
claim of invalidity of any transfers, contracts, or trans-
actions between the Drummond Motor Company and the
Douglas Motors Corporation, or seek the rescission of any
such contract or transaction.”

And it is alleged that the plaintiff is estopped by
this stipulation from attacking the validity of the
transfer.

A further defense to the claim that the Douglas
Motors Corporation is liable as having assumed the
debts of the other company will be considered later.

Evidence was taken, and special findings of facts
were made. The court found, as a conclusion of law, that
the plaintiff would be entitled to satisfy his judgment
out of the assets and property of the defendant Douglas
Motors Corporation, but is estopped by the operation
and effect of the stipulation from alleging that the trans-
fer was fraudulent as to him or other creditors of the
Drummond Motor Company. The action was thereupon
dismissed for want of equity, and from this judgment this
appeal has been taken.

Upon a consideration of the first ground of recovery,
alleged by plaintiff, viz., that the alleged transfer
was in fraud of the rights of creditors, it seems to us
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that the construction placed upon the stipulation by the
trial court is reasonable and proper. The settlement
was evidently dictated by the desire on the part of the
parties to the pending contract of sale, which had been
held up by the injunction, to consummate the transaction
and to forestall and prevent any further attack by
plaintiff upon the validity of the transfer, and the stirring
up by him in the future of litigation against defendants,
based on the alleged invalidity of the sale. We con-
clude that the plaintiff is estopped by the stipulation
. from directly or indirectly calling in question the
validity of any of such transactions between the de-
fendants, or calling in question the transfer made of the
property, and that it is an effectual bar to this action so
far as based upon the ground of fraud.

The suit, however, is in a double aspect, and relief
is also sought upon the ground alleged in the petition,
that the Douglas Motors Corporation became the suc-
cessor to the Drummond Motor Company, taking over
all of its assets and conduecting the business as before,
only under a change of name, and that it therefore, under
former decisions of this court, impliedly assumed the
debts of the Drummond Motor Company. As a de-
fense to this branch of the case, the answer alleges
that, after the stipulation had been filed, plaintiff began
an action at law against the Drummond Motor Company,
Frank W. Bacon, Daniel Baum, Jr., Richard O. Bunn,
and Douglas Motors Corporation seeking to recover
a money judgment for breach of a contract between
himself and the Drummond Motor Company. After
alleging the contract and its breach, the petition in that
case alleged that the Douglas Motors Corporation was
the successor of and a mere continuation of that com-
pany, and took over all its assets, and that by reason
thereof the Douglas Motors Corporation became obligated
as a matter of law to pay all the debts and liabilities
of the Drummond Motor Company; that all these al-
legations were denied in the answer in that case; that
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after the evidence was taken the jury were directed to
return a verdict in favor of the Douglas Motors Cor-
poration, and a judgment of dismissal as to that com-
pany was rendered upon these issues, which judgment
is now res judicate as against the matters set up in this
suit by the plaintiff.

The reply denies that the rights of plaintiff against
the Douglas Motors Corporation were adjudicated in
the action at law, and alleges that the court in that
action “expressly directed the plaintiff to resort to an
action in equity,” and that pursuant to said direction
plaintiff is now maintaining this suit in equity.

The question is presented, whether the action of the
court in directing a verdict for the Douglas Motors
Corporation and dismissing the case as to it in the
action at law brought against it as the successor to the
Drummond Motor Company is res judicata and operates
as a bar to the prosecution of this suit. In bringing
the action at law against both corporations, plaintiff
relied upon the cases of Reed Bros. Co. v. First Nat.
Bank, 46 Neb. 168, and Douglas Printing Co. v. Over,
69 Neb. 320, upon the theory that the transaction between
the corporations was of such a character as to establish
that the new corporation was a mere continuation of
the old one. The trial court in that action found
against the plaintiff on this issue, and directed a verdict
for the Douglas Motors Corporation. It conclusively
settled that so far as the parties to that suit are con-
cerned the Douglas Motors Corporation was not a mere
successor to, and liable at law for the debts of the
Drummond Motor Company. However, where one cor-
poration, in fraud of the creditors of another corporation,
takes over the whole or any part of the property or assets
of the former corporation with the mutual intention
and purpose to defraud the creditors of the former cor-
poration, an action in equity in the nature of a creditors’
bill will lie to subject such property to the satisfaction of
a judgment creditor. The distinction between the two
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classes of cases is clearly pointed out in Sharples Co. v.
Harding Creamery Co., 78 Neb. 795. It is said: “If the
Nebraska-Iowa Company is shown by the petition to be
a mere successor to the Harding Company, then doubtless
the plaintiff might maintain an action at law for the
collection of the debt due from the Harding Company,
but we do not think the allegations of the petition
sufficient to show that condition. * * * Where, as in
this case, the new corporation is not a mere continuance
of the old, and the property bas been paid for in value
by stock in the new company, although the old corpor-
alion is insolvent, the subject-matter is one that can only
be dealt with in an adequate manner in a court of equity
where an accounting should be had of the assets and
liabilities of the old corporation, and of the character,
identity and value of the property received.”

Plaintiff contends that the action now pending is
allowable under the latter decision, but such an action
is of the nature of a creditors’ bill to reach property
which has been fraudulently transferred, and the stip-
ulation entered into is an effectual estoppel against main-
taining any action which attacks the validity of the
transfer.

Plaintiff relies upon certain findings of fact and con-
clusions of law made by the trial court as justifying a
reversal of this case, and the entry of a decree for the
sum due upon his judgment. There is no bill of excep-
tions, and the evidence is not preserved and presented
to us. Some of the numbered findings of the trial
court contain also conclusions of law. Considering
the pleadings, and those findings which are purely °
findings of fact, and drawing our own conclusions as
to the law applicable thereto, we see no reason to dis-
turb the judgment. We find. no inconsistency between
the pleadings, the findings of fact, the conclusions of law
drawn by this court therefrom, and the judgment of
dismissal. The judgment of the district court is there-
fore AFFIRMED.
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WILHELMINA SCHNEIDER, ADMINISTRATRIX, APPELLER, V.

)

JAMES C. DAvis, APPELLANT: UNION STOCK YARDS
COMPANY, APPELLEE.

FrLep FEeruary 15, 1923. No. 22215.

Carriers: Stock-Yaros CompaNy: Liasmary. The liability of a
stock-yards company as a common carrier begins upon its re-
ceipt of live stock from the railroad company at the transfer
switch, and ends with its delivery to the consignee, unless by
reason of such circumstances as unreasonable delay in ac-
ceptance, or other default on the part of the consignee, the
relation changes to that of bailee.

StatutE: ConsTrUCTION. Under section 5415, Comp. St.
1922: “Whenever two or more railroads are connected together,
the company owning either of such roads receiving freight to be
transported to any place on the line of either of the roads s»
connected shall be liable as common carriers for the delivery
of such freight to the consignee of the freight, in the same
order in which such freight was shipped.” This section applies
to the carriage of live stock.

Liasiity. Under the evidence in this case, the Union Stock
Yards Company was a common carrier of the live stock consigned,
and the director general of railroads is liable as the carrier
receiving the freight to be transported.

Statutes: ContiNurry. The simultaneous repeal and reenactment
of a law has the effect of continuing the uninterrupted operation
of the statute.

APPEAL from the district court for Douglas county:

CHARLES LESLIE, JUDGE. Affirmed.

Byron Clark, Jesse L. Root and J. W. Weingarten, for

appellant.

A. H. Murdock and Brown, Baxter & Van Dusen,

contra.

Heard before Morrissey, C. J., LETTON, DEBAN, AL-

pRICH and Goop, JJ., RAPER, District Judge.

LeTTON, J.
Plaintiff’s decedent delivered to the. director general

of railroads at Rosalie, Nebraska, with other live stock,
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31 hogs consigned to Bliss & Wellman at South Omaha.
The car containing the shipment was delivered by the
director general to the defendant Union Stock Yards
Company. Twenty-six hogs only were delivered to the
consignee by that company. This action is for the value
of the missing hogs.

Bliss & Wellman, the consignee, controlled certain
pens at the Union Stock Yards in Omaha. Cars loaded
with live stock consigned to dealers at the Omaha market
are delivered by the director general to the Stock Yards
Company at a transfer track. From the transfer track
these cars are transported by the company to the unload-
ing chutes at the stock yards. From these chutes the
live stock is driven through alley-ways to pens which
are used by the different commission firms. The usual
practice is to count the stock as it leaves the chutes,
though sometimes the stock is accepted by the com-
mission firms at the unloading chutes or in the alleys.
Under section 5415, Comp. St. 1922, the initial carrier
is responsible in the first instance for any loss oe-
curring upon the line of the connecting carrier. The
director general insists that the hogs were lost after
they were taken from the pens at the unloading chute
to be driven to the pens of the consignee; that after they
left the chutes they were in possession of the Union Stock
Yards Company as a bailee only, and not as a common
carrier; that, consequently, the director general as the
initial carrier is not liable for the loss. Upon the
same day this shipment was received by the consignee,
another shipment by a different consignor to another
consignee had an excess of five head of hogs, which were
delivered to the consignee of that shipment.

Appellant cites Covington Stock Yards Co. v. Keith,
139 U. 8. 128, in support of the proposition that de-
livery to the unloading chutes terminates the relation of
common’ carrier and its delivery to the consignee, but we
find this language in the opinion in that case:

“When animals are offered to a carrier of live stock
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to be transported, it is its duty to receive them; and that
duty cannot be efficiently discharged, at least in a town
or city, without the aid of yards in which the stock
offered for shipment can be received and handled with
safety, and without inconvenience to the public, while
being loaded upon the cars in which they are to be trans-
ported. So, when live stock reach the place to which
they are consigned, it is the duty of the carrier to
deliver them to the consignee; and such delivery cannot
be safely or effectively made except in or through in-
closed yards or lots, convenient to the place of unloading.
In other words,- the duty to receive, transport, and
deliver live stock will not be fully discharged unless the
carrier makes such provision, at the place of loading,
as will enable it to properly receive and load the stock,
and such provision, at the place of unloading, as will
enable it to properly deliver the stock to the con-
signee.”

We agree with this statement of the law. The entire
system of unloading chutes, alleys, gates, pens, etc.,
is designed for the express purpose of facilitating the
forwarding and the receipt and delivery of live stock
tu the consignee, and form a part of the machinery of
transportation. The liability of the Stock Yards Com-
pany begins with its receipt of the stock at the transfer
switch, and ends with its delivery to the consignee,
unless by reason of other circumstances, such as un-
reasonable delay in acceptance by the consignee, the
1elation changes to that of bailee. Panhandle & S. F. R.
Co. v. Crawford, 198 8. W. (Tex. Civ. App.) 1079. We think
there is nothing in the opinion in Nye-Schneider-Fowler
Co. v. Chicago & N. W. R. Co., 105 Neb. 151, and in the
opinion -of the supreme court of the United States in
the same case, Chicago & N. W. R. Co. v. Nye-Schneider-
Fowler Co., 260 U. S. 35, 43 Sup. Ct. Rep. 55, in-
consistent with these views. We hold, therefore, that the
director genmeral is liable for the nondelivery of the
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stock, under the statute and the principles of the case
last mentioned. A

The action of the court in taxing an attorney’s fee
against the appellant is assigned as erroneous, for the
reason that general order No. 50 of the director general,
relating to actions against such official for damages
to person or property being transferred by him, con-
tains the proviso: “This order shall not apply to fines,
penalties, and forfeitures.”” We have repeatedly held
that an attorney’s fee is not a fine, penalty, or forfeiture,
but is in the nature of costs. Marsh & Marsh v. Chicago
& N. W. R. Co., 103 Neb. 654; Nye-Schneider-Fowler Co.
. Chicago & N. W. R. Co., 105 Neb. 151; Eckman
Chemical Co. v. Chicago & N. W. R. Co., 107 Neb. 268.
"The decision of the supreme court of the United States in
Chicago & N. W. R. Co. v. Nye-Schneider-Fowler Co.,
260 U. 8. 35, is not inconsistent with this view.

The contention that no fee can be allowed because
the act permitting such a fee was repealed by chapter
134, Laws 1919, before the fee was allowed, must also
fail. The act of 1919 added the following words teo
the statute: “And in the event an appeal be taken and
the plaintiff shall succeed, such plaintiff shall be en-
titled to recover an additional attorney fee to be fixerl
by such court or courts.” This was the only change
made. The simultaneous repeal and reenactment of
all the other provisions of the law had the effect to
continue. the uninterrupted operation of the statute.
State v. McColl, 9 Neb. 203; State v. Bemis, 45 Neb. 724 ;
Quick v. Modern Woodmen of America, 91 Neb. 106;
Bauer v. State, 99 Neb. 747. '

The judgment is for $174.82. The- district court al-
lowed $100 as attorney’s fee. In view of the liberal
allowance made in the trial court, no attorney .fee
will be allowed here. Eckman Chemical Co. v. Chicago
& N. W. R. Co., 107 Neb. 268.

AFFIRMED.
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STATE, EX REL. 8. C. CLARKE ET AL., APPELLEES, V. GERING
IRRIGATION DISTRICT BT AL., APPELLANTS.

FiLep FeBruAry 15, 1923. No. 23028.

1. Waters: IrricatioN DisTrICTS. An irrigation district is a public
corporation; its funds are derived from taxation of all land within
the district, and the main purpose of its organization is to
“furnish water for the purpose of irrigation to all the landowners
within the district upon fair and equitable terms and conditions.

LateraLs. Lateral ditches are often necessary
portions of the irrigation works of an irrigation district, and,
where necessary, should be provided, maintained and supervised by
the district, in order that a just apportionment of water to each
landowner may be made.,

3. . : : ——— Owners of land within the district may

‘prov1de and control such laterals themselves if the district fail

to do so, and they can agree among themselves as to the proper
upkeep of the laterals and the equitable division of the water.

Manpamus. If, in the case of such a lateral
-constructed by the landowners, it is not kept in repair, and con-
tentions arise between such landowners, some receiving more
water from the lateral than their just share, and others little or
no water when entitled to the same, the landowners who are de-
prived of water may, by writ of mandamus, compel the directors
of the 1rr1gatxon district to take such steps as to provide thein
with their just share of the water ‘and to supervise the distribution
of the same.

AprpEAL from the district court for Scotts Bluff eounty:
RaLpH W. HoBArT, J UDGE Afﬁrmed

Olsen & Cottle, Motheq"sea,d (ﬁ York and Floyd bB.
Wright, for appellants. )

Mowow & Morfrow contm

.o

‘Heard before MORERISSEY;, C. J LETTON,  FLANSBURG,
DeaN and ALDRICH JJ., RAPER and TROUP Dlstrlct
Judges. - : :

" Letrow, J. R
The rclators are landowners 11v1ng within the bound
aries of the Gering Irrigation District. Their land is
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situated toward .the. lower end of a lateral, known as
lateral No. 2, and derlvmg its supply of water from the
main canal belonfrmo to the district. The lateral is
about three or four ‘miles long.. The latel al was not con-
structed by the irrigation dlstuct but by the landowners
whose lands it was designed to water. . For a number of
years the landowners toward the lower end of the lateral
have been. unable to obtain their proper share of the
water taken from the main canal. The upper water-users
took so much of the water in tlmes of scarcity that little
or none could be had near.the lower end of the lateral.
They also had.trouble during a number of years, both
with regard to washouts, when there was an.excessive
flow in the main canal, and scarcity of wafer, causing
loss of crops in some seasons. A number. of years ago
the owners of lands toward the lower end of the lateral
took steps. to, form a corporation and to take over and
control this Jateral but the effort proved abortlve and
the - troubles have . contmued .Relators have demanded
relief from the directors of. the irrigation dlstrlct asking
that the district . take over and control . the dlstnbutlon
of water along  the ]ateral but this request was . re-
fused. They  thereupon, brought this proceed’lng _in
mandamus, for. the purpose of compelling the board of
directors of the district to make immediate provision
for the repair and enlargement. of lateral No. 2, so 4s
to render its capaeity sufficient to furnish them their pro
rata share of the water, and to require the district,
through its superintendent, .to supervise. and . measure
the distribution :of . water through the - outlets .of the
. lateral, so that. each.water-user should receive his.pro rata
share. :

The lespondente deny that the lateral 1s any part ot‘
the irrigation. works of.the. district. . They admit that
the district has never. attempted. to maintain or keep
the lateral in repair, or supervise or.control. it; they
allege that Highland -Lateral Company No. 2. 1s the
owner . of the lateral; that the plan of organization
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adopted by the district does not include the construction
or repairs of any lateral, but only the delivery of water
at the bank of its main eanal; that it is not required to
deliver water to the respective landowners, but complies
with the law by delivering water from the main canal at the
bank into the laterals, and that no provision has ever been
made for delivering water at any other place; that
each landowner has built and maintained the necessary
laterals for the conveyance of water from the main canal
to his individual lands, and that relators and their pred-
ecessors in ownership have for more than 20 years
acquiesced in their said plan; that the distriet bas
exhausted its tax levy and has no funds with which
to perform, and no law authorizing the raising of
funds for such u purpose.

The facts alleged in the petition as to the condition
of the lateral and the deprivation of water supply to
relators are undisputably established, and, in fact,
not seriously controverted by respondents.

Since the defenses made are legal in their nature, it
becomes necessary to examine the statute to ascertain
the duties and powers of the directors of an irrigation
district, and the rights of the landowners in the dis-
trict with respect to the distribution and apportionment
of water. ‘

Is the lateral a part of the irrigation works of the
district, and does the fact that the district has never
constructed a lateral excuse its failure to furnish water to
regidents? Section 2865, Comp. St. 1922, makes it the
duty of the directors of irrigation districts “to make
all necessary arrangements for right of way for laterals
from the main canal to each tract of land subject to
assessment, and when necessary the board shall exercise
its rights of eminent domain to procure right of way for
the laterals and shall make such rules in regard to the
payment for such right of way as may be just and
equitable.” This evidently contemplates that the dis-
trict shall procure the right of way for the necessary
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laterals “to each tract of land subject to assessment.”
That the district has not heretofore furnished water ex-
cept at head gates upon its main canal is no defense.
The fact that it has neglected a plain duty for many
years is no reason why it should continue to neglect it.
That the plan of the district did not contemplate the
construction of laterals is also no defense. If the
plan was defective and failed to accomplish the
statutory duty of the district to furnish water to each
landowner in the district, in section 2866 it is pro-
vided: “The board, its agents and employees shall have
the right to enter upon any land within the district, to
make surveys, and may locate the line of any canal or
canals and the necessary branches.” This language
presumes the necessity of surveys and the location of
canals and necessary branches after the formation of
the district, and assumes that “branches” or laterals
may be necessary to carry out the purpose of the organ-
ization.

By section 2865 it is made the duty of the board
"to ‘“establish equitable by-laws, rules and regulations
for the distribution and use of water among the owners
of said lands, and generally to perform all such acts
as shall be necessary to fully carry out the purpose of
this article.” This section further provides that water
shall be apportioned ratably to each landowner upon
the basis of the ratio which the last assessment of
said owner for district purposes bears to the whole sum
assessed by the district.

An irrigation district is a public corporation. Its
funds are derived from the taxation of all land within
the district. The very purpose of its organization is to
furnish water upon fair and equitable terms and con-
ditions to each and every landowner within the district.
Comp. St. 1922, secs. 2857-2953. This, in the case of some
small districts, may perhaps be done by supplying water
direct to landowners from the banks of one canal. Bu!
this can seldom be done in districts embracing many
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acres. In such case there must be laterals to carry.the
water. to the unltimate user. . Such laterals are necessary
portions of the irrigation works and should be pro-
vided, maintained and supervised by the district, so that
a just apportionment of the water may be supplied
to each landowner therein. It would be manifestly
unjust and unfair to assess a landowner whose property
is situated- several miles from the main canal without
vroviding him reasonable facilities to obtain the water
for the furnishing 'of which he is taxed. To sustain
the position of the respondents would be to hold that
the owners of lind adjacent to the main canal are en-
titled to receive water without further initial outlay,
while at the same time other landowners, who-are also
taxed according -to valuation, shall be compelled to
build and maintain expensive works and furnish super-
vision - for such works in eorder to obtain that which
is supplied without such expense to others who have
no greater right. This would be clearly inequitable,
unfair and unjust, and such construction of the statute
ought not to be adopted: Of course, landowners may
provide their -own laterals if- they -desire, but -where
there is more than one water-user taking water from
the same ‘lateral,” and any dispute arises between the
users, the district board should regulate the supply,
as in the case of ~other users of water. Water is as
essential to successful dnd - profitable agriculture -in
arid regions as blood is to the body, and its distribution
is as necessary to such pursuit as the circulation of the
I:lood is to animal tissues.. The statute, both by ex-
press direction and by implication, .provides that all
powers ‘reasonably necessary -to carry into effect the
object “and: purpose’ of the organization are possessed
by the board .of directors.:

That the petition does not show that the district has
sufficient funds on hand which ecan be utilized for the
purpose “of repairing the lateral is mnot a sufficient
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defense under the circumstances proved in this case.
The evidence shows that, upon several occasions during
the years in which there has been trouble over the water
in the lateral, the presence of a ditch-rider who could
and would control the quantity of water withdrawn
from the lateral by the upper owners would have al-
lowed the water to which the lower owners were
entitled to flow to their lands. TFurthermore, the writ
did not compel instantaneous action, but only required
the board of directors to make provision for the repair
and enlargement of the lateral and for its supervision
in the future. The refusal to perform the duties re-
quested was never placed by the directors on the grouni
that they had no funds with which to perform, but their
1efusal has always been upon the ground that the dis-
trict had no authority to construct, maintain and super-
vise the laterals, their duty ending with the opening
of the head-gate upon the main canal; and this is the
real and substantial issue in this case. :

The respondents argue that section 8462, Comp. St.
1922, provides: “Any owner or person in control
of any ditch. for irrigation purposes * * * shall con-
struct necessary outlets in the banks for the delivery
of water to all persons who ‘are entitled to the same;”
and that this is the measure of their duty. This
section is no part of the irrigation district act, and does
not affect the duty of the district to furnish water. If
applicable at all, it only pxescrlbes upon Whom the |
duty to construct outlets rests.

Similar duestions” ds to the rights of water-users
have been presented to the supremeé courts of Cahforma,
Utah, and Idaho, and they havé taken thé same view.
Jenison v. Redfiel(l, 149 €al. 500; Niday v. Barker, 16
Idaho, 73; City of Nampa . v. Nampa & Meridian Irriga-
tion Dlstmct 19 Idaho, 779, 23 Idaho, 422; Hafrfms V.
T(mbet 19 Utah 328
" AFFIRMED.
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LouiE OSBORNE FERSON ET AL., APPELLANTS, V. ARMOUR
& COMPANY ET AL., APPELLEES. ‘

FiLep FEBRUARY 15, 1923. No. 22224,

1. Pleading: Perition. The rules of pleading require a plaintiff in
a civil suit to insert in the petition “a statement of the facts con-
stituting the cause of action in ordinary and concise language
and without repetition.” Comp. St. 1922, sec. 8608.

2. Contempt. Litigants and counsel are answerable to the court
for violating established rules of procedure and orders made in
regard to pleadings. ’

3. Pleading: StmikinG PeTITION. A petition may be stricken from
the files if fatal defects and improper matter therein extend to
the pleading as a whole, or if plaintiffs, in filing it, ignore an
order of the court.

4. Dismissal. Judicial power to dismiss an action without prej-
udice for failure of plaintiffs to comply with rules of pleading
and orders relating thereto is recognized by statute. Comp. St.
1922, sec. 8598.

5, ———— A court of general jurisdiction has inherent power to
protect itself, litigants and the public from vexatious proceedings
by dismissing with prejudice suits instituted by plaintiffs who
repeatedly violate the rules of pleading and the orders relating
thereto, after having had a.full opportunity to present litigable
controversies in proper form.

AprpeaL from the distriet court for Douglas county:
CHARLES A. Goss, Jupee. Affirmed.

John 0. Yeiser and John O. Yeiser, Jr., for appellants.

Kennedy, Holland, DeLacy & McLaughlin, Wayne Sel-
by, Sears, Horan & Sheppard, Baldrige & Sawton, Gaines,
Van Orsdel & Gaines, W. H. Herdman, Montgomery,
Hall & Young, Gurley, Fitch & West, Brown, Baxter
& Van Dusen, I. J. Dunn and Chester A. Legg, contra.

Heard before MoRrIssEY, C. J., Rosg, ALDRICH, DAY and
Goop, JJ., Troupr, District Judge.

Rosg, J.
This proceeding was instituted April 9, 1919, to re-
cover $120,000,000 in damages. Plaintiffs claim to
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have procured from the government of the United
States January 8, 1901, a patent for the invention or
discovery of a process for the manufacture of a
biscuit or ration combining pork and beans. They also
. claim to be owners of similar patents issued by other
governments. Defendants are corporations and individ-
uals engaged in the packing industries and in other in-
dustrial enterprises. The demand of plaintiffs for re-
lief seems to be based on a conspiracy which they claim
resulted in personal injuries and indignities and in the
destruction or loss of exclusive rights, investments,
property, business and profits protected by their patents.

.Though the proceeding has been pending in court
nearly four years, it has not passed beyond the petitions
and the conduct of plaintiffs and their counsel.

Four petitions were filed. The first covered ap-
proximately 400 pages of matter, containing, among
cther things, inflammatory language conclusions of
fact and law, redundant allegations, unnecessary rep-
etitions, scandal, private chat, personal.episodes, evi-
Gence, criminal charges and Other extraneous matters
having no legitimate relation to the stating of a cause
of action for damages. These flagrant violations of
the rules of pleading stand. out conspicuously on the
face of the petition. They cumber the record, harass
defendants and consume time which the court should
devote to litigants who invoke processes of the court and
judicial powers in an orderly manner. The law does
not require defendants to answer such a petition, nor
are they required, in attacking it, to perform services
equivalent to the drafting of a petition stating in proper
form a cause of action against themselves. Following
the proper procedure in a case like this, the district
court struck the first petition from the files.

Afterward, a shorter petition was filed, and it was
also stricken from the record because it did not con-
form to the statutory rule requiring, “A statement of
the facts constituting the cause of action in ordinary
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and concise language and without repetﬂition.”, Comp.
St. 1922, sec. 8608.

Later, a third petition, containing generally the im-
-proper mattex and the other infirmities in both -the
tirst and the. second petitions, was filed. This was
also stricken from the files, the findings of the trial
court containing, among other things the following:

“The court further finds that the plaintiffs have been
contemptuous of the court, constructively and legally,
filing petitions repeatedly, and. particularly. in filing
their third amended .petition, after being advised by
the court that' previous petitions with like defects
were improper, and after the striking of such previous
petitions from the files; but the court does not find
that the plaintiffs are actually -and actively contemp-
tuous, and so the court will not order the case dis-
missed.”

After this warning, while the opportunity to flle a
petition conforming to the rules.of pleading and to the
orders of the district court was still' open, plaintiffs
filed a fourth petition containing, in substance, the
fatal defects for which the second petition had been
condemned. The fourth petition met the same fate as
the others, but, in addition, the action was dismissed
with prejudice. Trom the dismissal plaintiffs have
appealed.

Did the trial court err in striking the fourth petition
from the files and in dismissing the proceeding with
prejudice?

While no particular form of expression or literary
style is required of -plaintiffs in drafting a petition,
both the statute and the orderly procedure essential
to the administration of justice require “A statement
of the facts constituting the cause of action in ordinary
and concise language and - without repetition.” This
rule is essential for the purposes of advising defendants
of their alleged wrongs or obligations, of raising and
defining issues of fact, of ruling on the admissibility
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of ev1dence, and' of making findings or of submitting
questions to the jury. To aid litigants ‘and -the courts
in ascertaining the "truth about controverted issues of
fact for the purpose of administering justice, the state
is éngaged at an enormous expensé in educating men and
women to ‘prepare pleadings and fo perforin- other ser-
vices of attormeys whose duties céxtend beyond their
clients to the courts and the statec. A’ colrt- is not
a mere instrument of litigants for the setticment of
private controversies. It is a separate department of
- government. Out of its findings and judgments in ac-
tions Letween private suitors grow 1ules of conduct
applicable to society as a whole. Litigants and counsel
alike are answerable to the court for violating escalilish-
ed rules of procedure and orders ‘made in regard to
pleadings. Plaintiffs’ fourth petition not only violated
established rules, but it was filed in contempt of court.
In a sitnation like this defendants are not limited to
the statutory methed of attacking the petition by motion
to sirike out improper matter or- to make. allezations
more definite and certain. Comp. St. 1922, see. §673.
it may be siricken from the files, if fatal defects ex-
tend to the pleading as a whole, or if plaintiffs in filing
it ignored an o:rde> of the court. Judicial power to dis-
miss an aciion without pm;udme for fdilure of plaintiffs
to comply with rules of pleading and orders relating
thereto is rccognized by statute. Comp. St. 1922, sec.
$598. A court of general jurisdiction has also power, in
administering justice as a department of government,
to protect itself, litigants and the public from vexatious
proceedings by dismissing with preJudlce suits in-
stituted by plaintiffs who. repeatedly violate. the rules
of pleading and the orders relating thereto, after having
had a full opportunity to present litigable controversies
in proper form. This power, however, should be Spar-
ingly exercised. Otherwise innocent suitors may suffer
from the mistakes or.the contumacy of:-attorneys whom
the court itself has licensed to practice law. The
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present case, however, is not one wherein the clients
are ignorant of the nature and the contents of the
petition. Much of the scandal and other objectionable
matter condemned could only have been collected and
prepared by painstaking care and industry on the part
of plaintiffs themselves. Under the circumstances of
this particular case, the trial court did not err in dis-
missing the proceeding with prejudice. :
i AFFIRMED.

LincoLN LAND COMPANY, APPELLEE, V. COMMONWEALTH
O1. COMPANY, APPELLANT.

Fiep Feeruary 15, 1923. No. 22230.

1. Bill of Exceptions: SerTLEMENT. A district judge has no
authecrity to settle 'a bill of exceptions more than 100 days after
adjournment of the term at which the appealable judgment in the
case was rendered and entered on the journal,

¢. Appeal: Bmr oF Exceprions. An appellee does not lose his
right to attatck a bill of exceptions because he made no ob-
‘jections to it until after the appellant filed his briefs, if the filing
thereof preceded the filing of the bill of exceptions.

PresumpriON. After the bill of exceptions has
been quashed in the appellate court, it will be presumed that the
evidence sustains the findings of fact below on the material issues.

4. Mines and Minerals: LEeases: ABANDONMENT. A lease . for oil
and other minerals may be terminated or abandoned by failure of
lessee to perform his agreements to prospect for and produce oil
or other minerals in paying.quantities within two years or otherwise
pay stipulated rentals.

AprpeaL from the district court for Scotts Bluff county:
RarpH W. HOBART, JUDGE. Affirmed.

A. R. Honnold, for appellant.

Mothersead & York and Hall, Cline & Williams,
contra.

Heard before MoORRisSey, C.J., Rosg, ALDRICH and
Day, JJ., Troup, District Judge.



Vor. 109] JANUARY TERM, 1923. 653

Lincoln Land Co. v. Commonwealth Qil Co.

Rosg, J.

This is a suit in equity to cancel a recorded lease as a
cloud on the title to lands owned by the Lincoln Land
Company, plaintiff, in Scotts Bluff county. The lease
was dated December 16, 1905. The Goshen Hole Ir-
rigation Company was named therein as lessor and the
Commonwealth Oil Company, defendant, as lessee.
Lessor demised “all of the oil, gas, salt, coal, iron,
gold, copper or other minerals in, under and upon” the
premises, so long as those or other minerals are found
in paying quantities, in the opinion of the lessee, “or
the rent for failure to drill a well or operate said min-
erals is paid.” The annual rental was 10 cents an acre
in the event of a failure to drill a well within two
years. Plaintiff pleaded, among other things, that it
purchased the lands from the Goshen Hole Irrigation
Company, lessor, in March, 1908, and that, about the
time mentioned, defendant removed its rigging and its
drilling apparatus, abandoned the premises permanently
and surrendered possession, after having violated its
agreement to drill wells or pay rentals according to
the terms of the lease. The facts entitling plaintiff
to relief in equity were put in issue by the answer of
defendant. Upon a trial of the case, the district court
‘found all the issues against defendant, canceled the
lease and quieted in plaintiff the title to the lands. De-
fendant has appealed.

A motion to quash the bill of exceptions was sub-
mitted with the case on its merits, and is sustained for
the reason that it was signed by the trial judge after
the statutory period for allowing it had expired. The
judgment from which defendant appealed was rendered
and entered on the jourrnal April 13, 1921, at the Feb-
ruary term which expired June 3, 1921. The bill of
exceptions was signed by the trial judge December 26,
- 1921. That was too late. He had no authority to set-
tle it more than 100 days after the expiration of the
term. Walker v. Burtless, 82 Neb. 211. It is argued,
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however, that the motion should not be sustained be-
cause the briefs of defendant were filed before plaintiff
obJected to the bill of except1o;1s This position is
untenable. The Dbill of exceptions did not reach the
appellate comt until after defendant’s briefs were
filed. ' ' S

With the bill of exceptions quashed in the appellate
court, it will be presumed that the cvidence sustains
the findings of fact below on’ the material issnes. The
inquiiy on appeal is thus narrowed to the sufficiency
of the pleadings to suppmt the ]udgment cancehnfr the
Tease and quietihg the title in plamtlfr '

The lease is a part of the’ pﬂtltlon and shows on its
face that it could only be kept in foreo’ lndehmte]\ by
drilling wells or paying annual rentals. ” Violations of
thesc terms are pleaded in the petition.  Could the lease
be thus terminated or abandbpned? The demise was for
a pericd “so long as oil, or gas, of salt, or coal, or iron,
or go'd, or copper, o other minerals is found in paying
quantltlw, or the rent for failurc to drill a well o
operatc said minerals iz paid.” In these respects non-
performance for two years was a ground of forfeiture
by lessor. For a period of more than 10 years defendant
neither prospected nor paid rentals. A lease for oil and
other minerals may be terminated or abandoned by
failure of lessee to perform his agreements to prospect
for and produce oil or other minerals in paying
quantities or otherwise pay stipulated rentals. Guffy v.
Hukill, 3¢ W. Va. 49; Ohio Oil Co. v. Detamore, 165
Ind. 243; Dill ». F’mze 169" Ind. 53; Peoples Gas Co.
v. Dean, 193 Fed. 938; Ra/wlmgs .. A'rmel 70 Kan. 778;
Caylor v. Bankers Oll Co., 110 Kan. 221 Anthis wv.
Sullivan 0il & Gas Co., 83 Okla 86; Foster v. Bllc Fork
0il & Gas Co., 90 Fed 178. The pet1t10n pleads facts
showing defendant terminated the lease or abandoned
all rights under it. ’

' AFFIRMED.
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Whetstone v. State.

WiLLIAM WHETSTONE V. STATE OF NEBRASKA.

Friep Feeruary 15, 1923. No. 22865.

Bail: RecogN1zaNcE. For the purpose of an appeal by =
defendant who has been convicted of a misdemeanor in a pros-
ecution before a justice of the peace, a recognizance with one

surety only does not comply with a statutory requirement. for a
recognizance “with ‘sureties,” and is fatally defective. Comp. St.
1922. sec. 9999. : ' ' '

Error to the district court for ‘Brown :c.ouhty:
Rosert R. DICKSON, JUDGE. . Affirmed. ‘

John - Wright, for plaintiff in error.

Clarence A. Davis, Attorney General, aﬁ'd”John'M.
Cotton, conira.

Donald Gallagher, amicus curie.

Heard before Morrissey, C.J., .Rosg, ALDRICH and
Goop, JJ., Raper and Troup, District Judges.

RosE, J.

In a prosecution by the state before the justice of the
peace for Pine precinct, Brown county, William Whet-
stone, defendant, was charged in three counts of an in-
formation with three separate violations of the law
. relating to intoxicating liquors. The offenses de-
seribed were respectively possession, transportation, and
giving away intoxicating liquors. Upon a trial de-
fendant was convicted as charged and was sentenced
to pay a fine of $100 for each of the three offenses. For
the purposes of an appeal to the district court for Brown
county, the justice of the peace took the recognizance of
William Whetstone, defendant in the sum of $1,000,
with Allen E. Whetstone, as sole surety. The district
court, holding that the law required more than one
surety, dismissed the appeal. Defendant, as plaintiff
in error, presents the record for review.

- Was the appeal from the justice'of the peace prop-
erly dismissed in the district court on the ground
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that the statute requires more than one surety on the
recognizance? The statite relating to appeals in
. prosecutions for minor offenses declares, among other
things: '

“No appeal shall be granted or proceedings stayed
unléss the appellant shall, within twenty-four hours
after the rendition of such judgment, enter into a recog-
rizance to the people of the state of Nebraska in a sum
not less than one hundred dollars, and with sureties
to be fixed and- approved by the magistrate before
whom said proceedings were had, conditioned for his
appearance at the district court of the county at the
next term thereof, to answer the complaint against
him.” Comp. St. 1922, sec. 9999.

These statutory provisions were considered in Zobel v.
Ntate, 72 Neb. 427, and it was therein said, referring to
Pill v. State, 43 Neb. 23:

“The substance of the decision is to the effect that
the provisions of the statute are mandatory and must
be complied with in all material respects, otherwise
the recognizance is fatally defective and confers no
jurisdiction upon the district court. To the same
effect is Kazda v. State, 52 Neb. 499. It would seem
from a reading of said section of the Criminal Code
respecting appeals in misdemeanor cases, that the enter-
ing into a recognizance by the defendant, and with
sureties, to be fixed and approved by the court, is just
as imperative as the provisions relating to the time the
appeal must be taken, the time when the recognizance
must be entered into, and the amount of the same.”

It has generally been the practice, both under the com-
mon law and state statutes, to require more than one
surety on a recognizance exacted as a condition of exer-
cising the statutory right o appeal from the sentence of a
magistrate in a prosecution for a misdemeanor. It was
obviously the intention of the legislature in requiring
“sureties” to adhere to the usual custom. While the
1ight of appeal is recognized for the benefit of accused,
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the purpose of the recognizance is the protection of the
public. To make the appeal available, there must be a
compliance with the statute. In the sense used the
word “sureties” does not mean “surety,” and the magis-
trate has no authority to release defendant from any
part of his statutory obligation or to deprive the state
of any protection exacted by the legislature. For the
purpose of perfecting an appeal, this seems to be the
view taken by the courts generally. It has been held
that an appeal bond with one surety does not conform
to a statutory provision for appeal bonds “with suf-
ficient sureties,” though another statute declares that
“the singular always includes the plural and vice versa,
except where such construction would be unreasonable.”
Harris v. Regester & Sons, 70 Md. 109. See, also, State v.
Fitch, 30 Minn. 532; Gibson v. Lynch, 1 Murph. (N.
Car.) 495; Jones v. Sykes, 1 Murph. (N. Car.) 281,
North American Coal Co. v. Dyett, 4 Paige Ch. (N. Y.)
273; White v. Rintoul, 6 N. Y. Super. Ct. 259.

The conclusion is that the district court properly
dismissed the appeal. In this view of the law, other
questions argued are immaterial.

AFFIRMED.

MYRTLE M. STEARNS, APPELLEE, V. NEBRASKA BUILDING &
INVESTMENT COMPANY, APPELLANT: F. B. BAYLOR,
TRUSTEE, INTERVENER.

Frep Fepruary 15, 1923. No. 22170.

1. Abatement, Where a suit is pending and undertimined in the
district court and afterward another suit is commenced in the
same court, which purports to be a plea in abatement of the former
suit, and wherein neither the parties nor the causes of action are
the same as in the former' suit, such action does not constitute a
good plea in abatement.

o Judgment: Res JupicatA. The defendant in this action filed au
answer and cross-petition, in a former suit begun by plaintiff herein,
and recovered a judgment on its counterclaim. At the trial of the
former case plaintiff introduced no evidence and, before defendant
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recovered its judgment, and presumably before final submisg:ion,
caused the suit to be ‘dismissed without prejudice to a new action.
Subsequently ‘plaintiff began this suit against the same defendant
pleading the same cause of action here which was pleaded in the
former action. Defendant filed a plea in bar of the plaintiff’s
present suit pleading 7es judicats. Held. that plaintiff had a lawful
right to prosecute the present action to judgment, and that the
court did not err in 'd(‘anyingldefendan'ts plea in bar.

8. Corporations: AcrioN For Commissions: DEFeNses. Where an
action is begun against a defendant corporation to enforce the pay-
ment of cormissions, which it is alfeged were agreed to be paid to
plaintiff under a verbal contract, and claimed to be due plaintiff for
procuring the sale of the defendant corporation’s stogk, it is no

- defense to the action that defendant's sales agents, other than plain-
tiff, effected such sales by alleged fraudulent representations of value
made to the purchasers, the plaintiff not béihé a party to the alleged
false representations, and it being neither charged nor proved that
plaintiff had ‘knowledge thereof at the time, .

4. Contracts: Action: Drrenses. Want of .mutuality is no defense
in an action to recover for services under a verbal .contract where
a party, at the time of entering into the contract to render the
contemplated services, was not- legally bound to perform, but
subsequently did perform all of the conditions of the contract and
thereby came clearly within its terms. Bigler v. Baker, 40 Neb. 325.

5. Appeal: ArrrMANce. The verdict of the jury, as the triers of
questions of fact, will not be disturbed when there is sufficient com-
petent evidence to support such verdict.

6. Evidence examined, and held that the verdict is supported by the
evidence.

Arprear from the district court for Lancaster county:
FREDERICK E. SHEPHERD, JUDGE. Affirmed.

Doyle, Halligan & Doyle, and Good & Good, for ap-
pellant.

Hainer & Flansburg, Fred C. Foster and Otto K. Per-
*in, contra.

Johnson, Moorhead & Rine, for intervener.

Heard before Morrissey, C. J., LETTON, ALDRICH and
DEAN, JJ., REpIcK, District Judge.



Vor. 109] JANUARY TERM, 1923. , 659

Stearns v. Nebraska Building & Investment Co:

DEAN, J.

This sn1t was br ought to enforce the collection of cer-
tain connmssmns alleged to' be due p1a1nt1ﬁ on what is
feImed an exclusive agency contract for the sale of
certain capital stock of the defendant company. The jury
fouiid plaintiff was entitled to $5,212.05, less $1,437.60,
that being a counterclaim of’ defendant’s, léaving a bal-
ance of $3,774.45, for which plaintiff 1ec0\e1ed a-verdiet
and judgment. Defendant appealed

The contract was verbal, and, it is al]erred that it was
entered into November 10, 1917; that under the contract
plaintiff was to and did sell or caused the sale of, capltal
stock “of the defendant company in lerritory d(l.)chCllt to
the \111 age of Raymond; that ker commission should ‘e
10 per cent. upon all StO"‘l\ thereafter sold in such ter-
ritory, whcthex soid by her or sold by others; that about
January 1, 1919; the rate of her, commission was raised
from 10 per cent to 1274 per cent, of the giess amount
received from such sales; that to Mis. Lewis Griggs,
sometimes known as Mrs. I‘annle I Cruwgs, there w OI\,
sold 319 shales, and to othérs in the same tevwitory 12
shares; that plaintiff was also insirumental in sclluw
to TFred Johnson defendant’s capifal stock of the par
value of $11, 900, and for this sale plaintit ff’s compensation
was to be 10 per cent. of the par value thereof: that upon
all’ of the sales of ‘stock enumerated i in plaintiff’s petition
there was due plaintiff, as commissions, $5,747.55, less
$535.50, with® which sum she was credited, leav1ng a
balance due her of $a,21‘> 05 as above mnoted.

The defendant corporation for its answer alleged
three separate defenses: First, that plamtlff brought an
action agamst defendant November 24, 1919, setting
up the same cause of action which is pleaded in the
present case, and therein she prayed for a Judgment
that defendant filed its answer and counterclaim Decem-
ber 26, 1919, alleglng that defendant advanced to plain-
tiff $513 46 in cash and also sold to her an automobile
for $770; that in the former action plaintiff in her reply
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admitted defendant’s counterclaim of $513.46, but alleged
that the debt was canceled by the service rendered by
plaintiff; that in the former suit defendant recovered
judgment for $1,328.38 on its counterclaim which, when
this action was begun, was a valid judgment, unpaid and
unappealed from. Defendant avers that all of the issues
pleaded in plaintiff’s amended petition in this case were
settled in the former case, and that it is a bar to this
present action.

Defendant’s second defense, in substance, is that about
November 10, 1917, the defendant company employed
plaintiff to do office work for a salary of $65 a month,
which was subsequently raised to $100 a month; that she
so continued in defendant’s employ from November 10,
1917, to October 31, 1918; that the sale of the stock to
Fred Johnson, hereinbefore noted, involved a proposed
exchange of a certain note owned by him, secured by a
real estate mortgage, for capital stock of the company;
that plaintiff agreed with defendant that in making the
¢xchange with Johnson she would accept the difference
between the discount necessary to cash the note and
mortgage and 10 per cent. as a full payment for her
commission in that sale, an amount which approximated
$535.50, which she agreed she would accept, and which
was then paid to her, as her full conpensation for the
Johnson sale, or exchange; that all of the stock sales
upon which plaintiff bases her claim in the present case
were made when plaintiff was in the employ of defendant
upon a salary. Defendant denied that it had a contract
with plaintiff to pay her any commission or other com-

pensation for any of the sales sued on.
"~ For a third and further defense, a ‘“Supplemental
Answer and Plea in Abatement” was filed by defendant.
It is therein alleged that the same Fannie E. Griggs, who
bought stock in the defendant corporation, began an
action Janunary 28, 1921, by her guardian, C. D. Coe,
against defendant, in the district court for Lancaster
county, to recover from defendant company $44,250 for
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preferred stock which she bought from defendant, the
guardian alleging in his petition that the sale of the
defendant capital stock was effected by the fraudulent
and false representations of the agents of defendant who
thereby induced her to purchase; that the stock so pur-
chased by Mrs. Griggs, upon which she based her cause
of action against defendant, is a part of the same cause of
action upon which the plaintiff herein, Myrtie M. Stearns,
bases her cause of action in the present case; that if the
guardian of Fannie E. Griggs recovered in the Griggs suit
it would be an adjudication of the fact that the purchase
of the stock by Griggs was procured by false angd
fraudulent representations on the part of the agents of
the Nebraska Building & Investment Company, and that
in such case the plaintiff could recover no commission
because of the perpetration of the fraud set up in the
Griggs petition; that it therefore became necessary
{c try the fraud issue presented in the Griggs petition
before trying the issues joined in the present suit.
Plaintiff’s reply contains the usual averments of denial
of new matter in defendant’s answer. She admitted the
fiiing of her petition in the former suit, in the distriet
court for Lancaster county, November 24, 1919, therein
setting up substantially the same cause of action which
ig alleged in her petition in the present case; admitted
that defendant answered therein and, upon trial, defend-
ant recovered judgment for $1,328.38 on its counterclaim
as hereinbefore noted. Plaintiff expressly denied that
the issues or any of them tendered by plaintiff’s petition
herein were submitted to or determined or adjudged by
the court in the former action; that, under leave of court,
plaintiff in the present case voluntarily dismissed her
petition in the former action before judgment was en-
tered, and without prejudice to a future action, and
withdrew from the case; that thereupon, in default
of any defense being made to the defendant’s counter-
claim, the court entered judgment against this plaintift
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upon the "counterclaini’ ini the former sult in the sum
of $1,328.38 and costs.” ~ ' -

In respect of the application of the law to the facts,
there is a wide divergence of opinion ‘between opposmg
counsel. The evidence of the par tles, submitted in sup-
port of their respectlve pleadings, ‘were in all respectb
resolved by the jury in favor of plalntlff so that our dis-
cussion’ of the record should necessau]y be confined, for
the most p'ut to the questlons ot Iaw \\hl(h me he1e
involved.”

It may be noted that plaintiff’s ainended pehtlon in
the present case was filed September 13, 1920. De-
fendant’s Triet was filed in this court Janu{u) 31, 1920,
wherein it is argucd: “Theé defendant ‘was compelled
to go to trial in the instant case, and’ the plaintiff re-
covercd ‘a judgment for commission on the stock sold
to I'anfie L. Griggs. Later, the case ¢f C. D. Coe,
guardian ‘of Fannic E. Gl'ifms, against’ this company,
Docket 73-193, was tried, and a judgment ias entered
against the defendant fo1 the full amount of the stock
purchased by Fannie E. Griggs, some $i4,000 said case
is now Defore this court on appeal, being ease No. 22372.7
Illsewhere in its brief defendant says, “the arrangement
for selling stock to Mrs. Griges” was made by two
men who were its sales managers. :
" In Spencer v. Johnston, 58 Neb. 44, we held: “The
pendency of a former action for the same cause, between
the same p:utles and in the same court, constitutes a
good plea in abatement.” To the same éffect is
]’zcha;dson v. Opelt, 60 Neb. 180; 1 C. J.- 57, see. 73,
59, sec. 76; Walter Conimission Co. v. G@llela,nd cCHaml/m
98 Mo. App 584,

It is perfectly apparent that defendant does not come
within the 1ule announced in the Spencer case. Neither
the parties nor the causes of action are the same. Be-
sides, the suit in support of the plea in abatement was
commenced by defendant in the district court only two
or three days before the trial of the present case was
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begun, and this case had then been. pending in that
court several months. The court did not err in denying
defendant’s plea. A

Defendant next contends that the court erred in . over-
ruling its plea in bar, which is based upon the fact that
plaintiff began a suit against detendant November 24,
1919, wherein she set up the same cause of action which
is pleaded in this case, and wherein defendant answered
and there recovered the $1,328.38 on its counterclaim,
all of which is referred to more in detail in the plead-
ings which are hereinbefore cited.

No authorities are cited in support of its argument
on this point. It is elementary that plaintiff waived
nothing by the institution of the former suit, which was
subsequently dismissed by. her, without prejudice, before
defendant -recovered ‘a judgment on its counterclaim. It
appears that plaintiff did not introduce any evidence in
the former action, and, in the present case,. she admits
validity of -defendant’s judgment upon its counterclaim.
Under that state of facts plaintiff had a lawful right,
which she exercised, to prosecute the present action to
judgment. The court did not err in denying defendant’s
plea in bar. : . .

Another defense interposed is that this action was pre-
naturely brought. Counsel contend that plaintiff’s right
of action depends upon whether the sale to Mrs. Griggs
was bona fide, and, unless that fact is finally established,
they insist that plaintiff has no basis for recovery..

We do not think the argument is tenable. The record
fairly discloses that plaintiff knew nothing about the
fraudulent character of the slock nor of the fraudulent
means which it is alleged were employed by defendant’s
sales organization to effect the sale of such stock, and,
as hereinbefore noted, she was in no way a party to the
traud practiced upon Mrs. Griggs or upon any other
purchaser. Under the pleaded facts plaintiff should not
be, and of course was not, a party to that suit.

There is evidence which tends strongly to prove .the
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allegations of plaintiff’s Ppetition, namely, that her con-
tract with the president of defendant company was that
she was to receive a commission of 10 per cent. on all
sales in the Raymond territory, whether sold by her or
by others, and that she was to go about in that territory,
where she formerly lived and where she had many friends
and relatives, as her clerical duties in defendant’s
office would permit, to interest such friends and relatives
in the purchase of stock. There is evidence tending to
prove that she visited many persons in the designated ter-
ritory, and that some of them, but by no means all, pur-
chased stock. It sufficiently appears that the court did
not err in holding that the present case should not
await the trial of the suit begun by the guardian,

Defendant points out that no consideration is pleaded,
nor is there an allegation or any evidence in the record of
any promise on the part of plaintiff to do or perform
any act. In other words, plaintiff incurred no obligation
and could terminate’'the contract at will or work or re-
Tuse to work as suited her convenience.

In Bigler v. Baker, 40 Neb. 325, we said: “Want of
mutuality is no defense, even in an action for specific
performance, ~where the party not bound thereby
has performed all of the conditions of the contract
and brought himself clearly within its terms.” The case
is cited with approval in Dickson . Stewart, 71 Neb.
424. See also, 6 R. C. L. 686, sec. 93. In section 94 of
the same text, among other things, it is said: “According-
ly, where one makes a promise conditioned upon the doing
of an act by another, and the latter does the act, the
contract is not void for want of mutuality, and the prom-
isor is liable though the.promisee did not at the time
of the promise engage to do the act; for upon the per-
formance of the condition by the promisee, the contract
becomes clothed with a valid consideration, which relates
back and renders the promise obligatory.” Reversible
crror cannot be predicated on this assignment. We
adhere to the rule announced in the Bigler case.
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Defendant argues that plaintiff should not receive
any compensation on the Griggs sales, the heaviest in-
vestor residing in the Raymond territory, on the ground
that she did not sell the stock to her. Objection was
also made for another reason, namely, that Mrs. Griggs
received a commission, or discount, of 10 per cent. on the
stock that she purchased because she refused to purchase
on any other terms. But, as we have seen, plaintiff
testified, in support of the averments of her pleadings,
that the president of the defendant company agreed with
her that she should have an exclusive agency covering the
Raymond district and also a commission of 10 per cent.
on the stock bought by Mrs. Griggs, just the same as
though no commission, or discount, was allowed to Mrs.
Griggs thereon. Plaintiff’s evidence throughout tends
to support the averments of her petition on every material

. point. :

It is true that the president of the company, and one
or more of its employees, denied all of the material
evidence of plaintiff, notwithstanding her evidence was
in large part corroborated by two of defendant’s sales
managers, that the arrangements were made to which
plaintiff testified with respect to the exclusive sale
of stock in the Raymond territory. In fact, one or
more of defendant’s sales managers corroborated much
of plaintiff’s material evidence in respect of the issues
involved here. It appears, however, that the jury ac-
cepted plaintiff’s version of the transaction between the
parties rather than that of the defendant.

Defendant also contends that no commission should
be allowed with respect to sales to three members of the
Kerlin family, three brothers of Mrs. Griggs, who pur-
chased stock through Mrs. Griggs to the amount of
$11,399, by the use of money appropriated from the sale
of land of her father. The same objection is made with
respect to a sale to Mrs. Rosa Barton who purchased
stock to the amount of $2,659, and also, on the same



666 NEBRASKA REPORTS. [VoL. 109

Stearns v. Nebraska Building & Investment Co.

grounds, objection is made to the sale of stock to E. L.
Kemmerer, a purchaser in the sum of $2,071.

There is also a controversy with respect to certain
stock which was sold to Fred Johnson hereinbefore noted,
in the aggregate amount of $11,000 or upwards. This
sale was etfected by the exchange of an interest of that
amount in a real estate mortgage owned by Mr. Johnson,
as we have seen. Defendant contends that plaintiff is
entitled to no compensation in respect of this sale. But
she testified that an agreement was entered into between
the pcesident of the company and herself to the effect
that she should have her commission thereon, and upon
all of the stock which was sold and which is herein
cnumerated, because she introduced the subject of buying
stock not only to-Johnson, while he was living on a farm
in Raymond territory, although at -the time the sale
was closed he was a resident of Lincoln, but also to the
other purchasers in that territory. : :

The record shows that every disputed question of
material fact, testified to by the parties in support of
their respective pleadings, was warmly contested. How-
ever, the evidence was properly and fairly submitted to
the jury, under instructions’ in which reversible error
does not appear. The verdict, too, is not excessive, as
defendant charges, but responds to the proved facts.
It follows that, under a long-established and familiar rule,
the verdict of the jury, as the triers of questions of
fact, ‘will not be disturbed - when - there 'is sufficient
competent evidence to support it:  And it - appears to
be so supported here. Defendant charges that the verdict
is the result of passion and prejudice, but, in view of the
evidence, we are unable to view it in that light.

Defendant contends -that the court efred in giving
1nstruct10ns, numbered 3 and 4 of its own motlon 'but we
do not find érror thereln

We conclude that rever s1br]e error has not been shown
The judgment is therefore =~

AFFIRMED.



Vor. 109]  JANUARY .TERM, 1923, 667

- Sanders v. Nightengale.

NANCY -A. SANDERS, APPELLEE,. V. Isaac- NIGHTE\IGALE,
_ APPELLANT.

- FiLEp - FEBRUARY 15,°1923: No. 22223. i

1. Fraud: QUESTION FOR’ Jury.” In an action -for damages for fraud
and deceit in -the- sale or exchange of property, itfis for the jury
to determine. from. the evidence whether facts. .and circumstances
are ,established which. show that p]amtnf’f was Justlfled in relymg on
the representatlons made by defendant, and Whether such repre-
sentations were made to induce the exchange of propertles

2. Trial: INSTRUCTIONS. “Instructlons stating the law correctly as a
whole, hcld suﬁiclent though one or more of them, taken separate-
ly, may ot havé’ been accurate » Smith v: Meyers, 59 Neb. 70.

3. Appeal: NEGLECT OF OFFICER “Where a party frée from fault or
laches is prevented from having "His -appeal docketed in the ap-
pellate court within the statutory ‘period. solely through. the neglect
or failure. of the proper officer’ to prepare ‘the transcript of the
praceedings,. the law. will not permlt him thereby to be deprlved of
h1s appeal.” Contmental Bmldmg & Laan Assn . lels 44 Neb
136.

4. Ev1dence exammed and held that it supports the verd1ct

ApPEAL from the - district court for \Ia,dlson county
WiLLIAM V. ALLEN, JUDGE. A]fﬁrmed :

M. D. Tyleo” and Mapes, _McFarland c@ Mapes, for ap:
pellant

[

William L. Dowlm G and Ea/rl J Moyer contm

Heard before ‘\IORRISSEY CJ LETTON DB;AN‘ “and
G-00D, JI, RAPER, Distriet Judfre . R

Deang J.

“Mis. Nancv A. %anders began ‘this ‘detion to: recover
damages in the sum” of - $6, 750 from defendants, ‘Tsdac
Nightengale and ‘Fred H. Ellis, ‘which she alleged grew
cut of the exchange of a’ farm of 194" dcres ‘owned - by
her in Holt' county, which was incumbered by a mortgage
of $2;000, for a 12: room hotel propertv and’ three town
_lots on which it was situated, in the ‘village ‘of 'Winslow,
Dodge county: As' a part ‘of the samé transaction’she
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gave back a $3,000 mortgage to Nightengale on the hotel
property, on the theory that it exceeded the value of
her equity in the farm in that amount. She alleged that
the exchange was effected by misrepresentations and
fraud practiced upon her by defendants in respect
of the value of the property which she received in ex-
change. The jury returned a verdict for $3,500 against
defendant Nightengale, and he has appealed from the
judgment rendered thereon. .

When the exchange was made Mrs. Sanders was a
widow about 54 years of age and without business ex-
perience. Two of her sons were then in the army and she
had no person upon whom to rely for advice. When the
trade was made she was employed as a nurse in the home
of a family at Norfolk. When the case was tried she
was employed as a housemaid. She testified that de-
fendant Ellis, a real estate man, was a schoolmate and a
professed friend, and that he introduced the subject of
making the exchange to her.

After some preliminaries it appears that Ellis arranged
for a meeting of plaintiff and defendant, at which Ellis
was present, where the contract, except as to the formal-
ity of signing, was agreed upon. There is evidence
tending to prove, and which would justify the jury in
the belief that the meeting of the parties and the ex-
change of properties was brought about by Ellis, and
that from the inception of the plan Nightengale secret-
1y connived with him to that end.

Plaintiff testified that, when the parties met pursuant
to the arrangement, the value of the respective properties
was discussed by defendant and Ellis and herself, and
that both of them told her that the hotel was a good
paying investment and of much greater value than her
farm and that it would yield a better income. She was also
advised that, practically alone as she was in the world,
'she could carry on the hotel with much greater con-
venience than she could carry on a farm in Holt county;
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that she believed and relied on and acted on the repre-
sentations so made with respect to the hotel, its value,
its paying qualities and the like, was testified to by her.
All of the representations so made she said she after-
wards found out were false and untrue and made to cheat
and defraud her.

At the trial it was shown that the hotel property had
been vacant for some time before the trade was made,
and that, shortly before, Nightengale, by his own ad-
mission, procured a man to move in and with his
family occupy it, rent free, to keep the hotel open and
keep up the insurance. It appears that it was so
occupied when plaintiff visited the property, but she
testified that she did not know and was not informed
of the character of the occupancy at the time.

Plaintiff called three or four witnesses who testified
respecting the value of plaintiff’s farm and its im-
provements when the trade was made, from which it was
made to appear that the property was worth from $55
to $60 an acre. Three or four witnesses, residents of
Winslow, testified that Nightengale’s town property was
worth not to exceed $2,500 or $3,000. On the part of
Nightengale, the evidence of several witnesses was in-
troduced tending to prove that the hotel property was
worth $5,000 or $6,000.

Nightengale testified that he never saw the Holt county
farm before the contract was closed, and for his defense
Le relies in part upon plaintiff’s visit to the hotel prop-
erty before she signed the contract. He also contends
that the value of the farm was misrepresented and that
it was not worth $20 an acre. To substantiate this -
contention he produced three or four witnesses and they
testified that its value did not exceed $18 an acre. How-
¢ver, the value of the respective properties and the
evidence in respect of fraud and deceit, being questions
of fact, were all properly submitted to the jury. It fol-
lows that the verdict should not be disturbed merely
because of a confhct in the evidence.
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~Harris v, Polk Investment Co., 188 Ia. 1259, is a case
where a. purchaser went. upon the land in sult after
certain representations concerning.its condition in that
it was not subject to flood-waters and the like, were
made by the seller, and which afterwards proved to be
false. The court said: “Whether a purchaser is deceiv-
ed or not is ordinarily a question of fact for the jury.
No general rule can be laid down that is applicable to
all cases.”

Plaintiff testlfled that when she found out the fraud
that had been perpetlated she called on nghtengale
and proposed that they trade back the respective prop--
erties. He told her that, having sold the farm, it was
not in his power to do so.. He also advised her that a
trade was a trade and that she would haye to abide by
it, or words to that effect,

It is elementary that, in, an, actlon tor damages for
fraud. apd.deceit in.the sale or exchange of property, it
is for the jury to determine.from the evidence whether
facts and circumstances are established which .show- that
plaintiff was justified in relying on the: representatloni
made by defendant, and whether such. representations
were made to indugce the -exchange .of properties. The
rule is stated in Realty Investment Co. v. Shafer 91 Neb.
798.

- Defendant . criticises one of- the 1nstruct10ns But
when -all -are construed together, they properly state
the law.. 'The verdict is. amply supported by the evidence.
Reversible error- cannot be predicated upon the giving -
of the instruction of Which»complaint is made. Smith v.
Meyers, 52, Neb.. 70. \

_The transcript in this case was f11ed out of tlme and
defendant in apt. time moved for that reason for -a dis-
missal of the appeal. It is shown, however, that. the
delay was caused on account of the press.of other official
business in the -office of the clerk of the, district court,
and through no fault of defendant.. We overruled the
motion to dismiss on the authority of Continental. Build-



Vor. 109] JANUARY TERM, 1923. 671

In re Estate of Kubat.

ing & Loan Ass’n v. Mills, 44 Neb. 136, where it was held:
“Where a party free from fault or laches is prevented
from having his appeal docketed in the appellate court
within the statutory period solely through the neglect or
failure of the proper officer to prepare the transcript
of the proceedings, the law will not permit him thereby
to be deprived of his appeal.”
Plndmg no reversible "error, the ]udgment is
AFFIRMED.

IN RE ESTATE OF Vacrav J. KUBAT.
Josgpra L. KUBAT ET AL., APPELLANTS, V." CHARLES H.
KUBAT BT AL., APPELLEES.

Fiep Frpruary 15, 1923. No. 22226.

1. Wills: Contest: QUESTIONS For Jury. In an action contesting
the validity of "a will' for want’ of mental 'capacity in the
testator, and undue influence exerted upon him, if ‘the evidence
on thesé issues® is‘-conflicting, they should- be submitted to the
jury for determination.

MenTAL Capacity. “If a testator knows the extent and
_character of his property, the natural objects of his bounty, and the
purposes of his devises and bequests, he is mentally competent to
make a will” In re Estate of Laflm 108 Neb 298.

o

3. Evidence exammed ‘and held sufficient to sustam the verdict and
special fmdmgs of the jury.

APPEAL from the dlStIlCt court for Douﬂlas county :
WILLIAM A. REDICK JUDGE.. Affirmed.

: Murphy cG Wmtefrs for' appellants
Baker & Rcady, contra.

"Heard before MORRISSEY C: J ROSE ALDRIOH and
D.u JJ Troup, District’ Judve

ALDRICH; J.

"This’ is an appeal from the judgment of the distriet
court for Douglas county denying the probate of the will
of Vaclav J. Kubat, deceased, whose will was- ¢ontested

[
P
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by Charles H. Kubat and Mary Lenicek, son and daughter
of the deceased, on the ground that the testator was, at
the time of the making of the will, of unsound mind, and
that the proposed will was obtained through undue in-
fluence. The case was tried before a jury, who by their
verdict found for the contestants generally, and further
that the document offered in evidence was not the last
will and testament of Vaclav J. Kubat, deceased. In
addition to the instructions, the court submitted two
special interrogatories, which with the answers of the
jury follow:

“First: Was Vaclav J. Kubat, on February 24, 1920,
of sufficient mental capacity to make a will? Answer.
No. :

“Second: Was the signature of Vaclav J. Fubat to
the document dated February 24, 1920, procured by the
undue influence of Joseph L. Kubat and his family?
Angwer. Yes.”

Judgment was entered in accordance with the verdict
thus rendered by the jury, and proponents are now ap
pealing to this court.

Appellants make three assignments of error, as fol-
lows: First. The court erred in not directing a verdict
for proponents on the ground that there was no evidence
of undue influence. Second. The court erred in not
directing a verdict in favor of the proponents on the
ground that there was no evidence of mental incapacity.
Third. The court erred in giving instruction No. 5.

The first issue presented for our consideration is:
Was the deceased testator of sufficient mental capacity
to make a will at the time he did on February 24, 19207
On this issue of fact the jury, being properly instructed,
found the testator did not have sufficient mental capacity.
We agree to their finding.

On the question of mental capacity to make a will,
our view of the qualifications requisite is precisely ex-
pressed in the court’s instruction No. 5, and we quote
it with approval:



Vor. 109] JANUARY TERM, 1923. 673

In re Estate of Kubat.

“YWant of sufficient mental capacity to make a will
does not necessarily imply a want of mental capacity
in all respects or upon all subjects. A person may be
entirely sane upon one subject, or a number of subjects.
and yet not have the mental capacity requisite to make
a valid will. The kind of mental capa'c1ty which the law
requires as essential to the maklno of a valid will is that
which relates to the pe1sons ploperty, such capacity
as will enable the person to know and recollect the
property to be disposed of, to have a reasonable con-
ception of the value and uses of prope1ty or money,
and a reasonable conception of how property or money
may be employed or enjoyed. If a person lacks a ca-
pacity and knowledge in relation to money or property,
such person is not competent to make a vahd will, even
though he or she may be entirely rational on othe1 sub-
jects, or have a good recollection of early e\ents or
eaily acquamtances

This fully explains the philosophy of a testator’s
attitnde and what constitutes true mental capacity to
make a will, and shows wherein a mental deficiency lies
and mental competency rests. The instruction is in aec-
cordance with the rules laid down in such cases as
Brugman v. Brugman, 93 Neb. 408, and Hacker v. Hoo'vefr
§9 Neb. 317.

Thus it is plain what this court determines as mental
capacity to execute a valid instrument. There is no
question about the law of this state on that subject.
Applying these principles to the instant case, it plainly.
appears of record that on February 24, 1920, the de-
ceased testator did not have sufficient mental capacity
to make a valid will, remembering those to whom he was
under obligation, the amount and extent of his property,
where it was loeated, and its nature and character. Such
was shown in the record, and that is why the jury
answered that the testator did not have sufficient mental
capacity. He was, at the time, feeble and helpless,
stricken with paralysis, his second stroke. The jury
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were correct in answering that question in the negative.
We have no criticism to make about the instruction or
the special finding, and say they found correctly on
the facts.

In Underhill on Wills, sec. 125, it is said: “The mental
and physical capacity of the deceased is to be considered
in determining what degree of influence will vitiate his
will. * * * The will of one whose independence has been
weakened by indulgence in dissipation, or whose stamina,
physical or mental, has been broken by illness or old age,
may be easily overcome. * * * Every case depends
wholly upon its own particular facts and attendant cir-
cumstances.” :

The next question for our consideration is one of
undue influence, which is closely allied with the testator’s
weakness of body and mind. The finding of the jury is
sustained by certain facts and the inferences therefrom
which they bear to the whole subject. The intermeddling
with testator on subjects calculated to harass and
annoy him, hurrying him purposely to make a will' with-
out proper deliberation, is considered undue influence.

“The question whether there was fraud or undue in-
fluence in procuring the will, on the part of the plaintiff,
and whether the will was executed by the testator with-
out a knowledge of its contents are questions of fact
within the exclusive province of the jury, which includes
the credibility of witnesses; and the court is not at
liberty to review and revise the action of the jury, unless
. there was not sufficient evidence to sustain a verdict
against the will.” 28 R. C. L. 405, sec. 417. See, also,
Blume v. Hartman, 115 Pa. St. 32, 2 Am. St. Rep. 525,
and note, p. 532.

The testator at the time of his death on February 29,
1920, was about 83 or 84 years old. He was a Bohemian
by birth, and had lived in Cedar Rapids, Iowa, for years.
His family consisted of Mary Lenicek, daughter, Joseph
L. Kubat and Charles H. Kubat, sons. After the death
of his second wife he lived at different places, staying
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with his children part of the time and also living among
his Bohemian friends. At the time the will was executed,
February 24, 1920, and at the time of his death, he was
al the home of his son, Joseph L. Kubat, in Omaha. Some
iwo weeks before the execution of the will the testator
was stricken with paralysis, his second stroke since 1916.

Within a week of the time the will was made; Joseph
L. Kubat borrowed a business form book from Mr. Kratky
one of the subscribing witnesses. A form was selected
and was used by Mrs. Porter, Joseph L. Kubat’s daughter,
in writing the will. The will gave to Mary Lenicek and
Charles H. Kubat $1,000 each, to Joseph L. Kubat’s wife
and three children $1,000 each, and to Joseph L. Kubat
the residue of the personal estate. There was no real
estate. :

Witnesses testified that Joseph propped the old man u
in bed and gave him pen and ink to sign the will. Both
subscribing witnesses testified that the document was
not read aloud nor by Vaclav J. Kubat while they were
there.

On the night before the execution of the will, Charles
H. Kubat was called to Joseph’s house to draw his
father’s will. Joseph produced a memorandum as to
how he said the testator wished the estate to be divided.
According to the memorandum, Charles H. Kubat and
Mary Lenicek were to receive $100 each, otherwise the-
memorandum provided for bequests in the same amounts
and to the same people as did the will. At this point
the testimony of Charles H. Kubat is as follows: “Q.
Now, tell the jury just what you said when Joe gave
you that list for that kind of a distribution. A. When
Joe banded me that list, T looked it over, and father was
lying there in bed, with his feet toward the north and
his head toward the south, and I was right in the middle
of the bed, in front of him, Joe right to the south of me.
When I looked at it, T was surprised, and I said to Joe,
‘Joe, what does this mean, $100 to me and $100 to Mary?
Why, you don’t mean that, Joe? ~He was half crying,
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and he says; ‘They,” pointing to his wife and children
in the next door, ‘They want it that way.’ ‘Why, I
said, ‘Joe, it is not what they want, it is what father
wants here’ And I then turned to father, and we talked
Bohemian. Q. Did you and Joe talk Bohemian in that
conversation? A. Yes, sir; every word. Q. What did
you say to your father? A. I said to father, ‘He wants
to give $100 to sister and $100 to me, and why is he
going to get 108 times more than me and 108 times more
than my sister?” My father reached up and took hold
of me and said, ‘Charley, Charley, that cannot be. That
cannot be.” I said, ‘Father, you have a right to give me
$100 and I would have to be satisfied, and I would
be satisfied, if that is what you want’ He says, ‘Char-
ley; that cannot be, you must have your share and sister
must have her share, and Joe his share’ Joe was stand-
ing there, and I said, ‘Joe, you heard what father says.’
And he said, ‘They want it ‘Joe’, I said, ‘it is not what
they want, it is as father wants. If father wants to give
me $1 only he has a right to do it, but he don’t want it
that way.’ Q. Is that all that was said? A. That is
about all, except I said to father, ‘If you want me to
make the will the way Joe has it here, I will do it.
He says, ‘No; it must not be that way’ Q. What was
done or said, if anything, with relation to some notes?
A. Then Joe went to the back of the bed on the end of the
bed where—I thought yesterday that the notes were in
the trunk, but, since Joe has mentioned it, I remember
he took them out of father’s clothes—he got them out
of father’s pocketbook out of some clothes back of the
bed. Q. The clothes were hanging on the bed? A.
Yes; on the back of the bed, and he went to them and
brought out these three notex. Q. The same three notes
that you spoke of? ~ A. The $2,000 note, the $1,300 note,
and the $1,000 note. Q. And what did he say to you?
A. He brought them out and showed them to me. T had
never seen them before, and there was another for $2,000.

~
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He handed that to me. Joe said, ‘I want to have father
assign these notes over to me.” Q. In the presence of your
father? A. Yes. Q. And what was said? A. I said,
‘Joe, that is father’s property, not your property.’ Q.
What did he say? A. Joe said, ‘Well, I thought I would
have him assign them over to me.’ * * * Q. Did Joe tell
You that night that he had bought them a week before
for $5 a piece? A. No; I never heard of that before
until yesterday.”

This tends to show what influence Joe’s family had in
making and executing this will; that is, they were doing
it, and not the old man. The will is not the testator’s
as such, as a matter of law and. fact.

In Carroll v. Hause, 48 N. J. Eq. 269, the court said:
“Against a beneficiary having a testator under his con-
trol, with power to make his will the will of the testator,
-especially in a case where the testator has made an un-
natural disposition of his property, the law presumes
undue influence, and puts upon the beneficiary the
burden of showing, affirmatively, that when the testator
made his will he did not exercise his power over the
testator to his own advantage and to the disadvantage
-of others having an equal or superior claim upon the
bounty of the testator.”

In Purdy v. Hall, 134 Til. 298, the court said: “Nat-
urally, the mind sympathizes with the body in thac
which debilitates, and, even when not otherwise im-
paired, it may become so wearied from long continued,
serious and painful sickness that it is willing to purchase
Test and quiet at any price, and when in that con-
dition it is susceptible to undue influence, and is liable
to be imposed upon by fraud and misrepresentation. The
feebler the mind of the testator, no matter from what
cause—whether from sickness or otherwise—the less
evidence will be required to 1nva11date the will of such
person.”

See, also, Hegney v. Head 126 Mo, 619; Sheechan v.
Kea/rney, 82 Miss. 688; Whitelaw’s Ezr. v. Szms 90 Va.
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588; Miller v. Miller, 187 Pa. St. 572. These cases were
cited with approval by our court in the case of In re
Estate of Paisley, 91 Neb. 139, and they are again in
point, being applicable to the instant case, because appel
lants fall far short of satisfactorily sustaining the burden
oi proof imposed upon them by settled rules of law.

The testimony on the question of undue influence, as
well as mental capacity of testator, was conflicting, in
many particulars in hopeless conflict. We conclude
that the attending facts and circumstances leading up to
the making of the will, the provisions of the will itself
as being unnatural and unjust, Joseph L. Kubat’s ob-
taining $4,300 in promissory notes for a consideration
of only $11, the four members of Joseph L. Kubat’s
tfamily receiving $1,000 each, the apparent influence of
Joseph L. Kubat and his family, all taken together,
point clearly and unmistakably to the correctness of the
jury’s findings. The case abounds with evidence of
suspicious circumstances and is suggestive of fraud. By
force of these circumstances and by force of truth por-
trayed in the record, nothing else is imposed upon us
save to enforce the verdict of the jury and the judgment
of the lower court by affirmance.

AFFIRMED.

KrANK WEIGAND ET AL., APPELLEES, V. E. B. HYDE ET AL:
'W. H. DEVER, INTERVENER, APPELLANT.

Fiep FeBruary 15, 1923. No. 22181.

3. Landlord and Tenant: Fraup: REeLIEF 1N Eguiry. Where a lease
provides that the lessee shall on demand execute a chattel mortgage
on the crops to secure the payment of the rent, but lessee-fails to
do so, and executes to a third person a first chattel mortgage on
the same crops, the execution thereof constitutes a fraud on the
part of the lessee, as between himself and the landlord, against
which a court of equity may grant relief at the suit of the lessor.

FrRAUDULENT MoRTGAGE oF Crops: Notice. In such case,
the mortgagee. if he had notice of the provisions of the lease, and
of the landlord’s rights thereunder, is not a mortgagee in good faith,
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and, in an action by the lessor for specific performance of the
terms of the lease, the mortgagee’s rights will be subordinated to
those of the lessor.

3. : : . Evidence examined, and held that the
mortgagee had notice of the terms of the lease under which the
premises were held, and that he was not a mortgagee in good faith
as against the plaintiffs.

AprreaL from the district court for Knox county:
WiLLiaM: V. ALLEN, JUDGE. Affirmed. .

W. A. Meserve and W. D. Funk, for appellant.

P. H. Peterson, contra. ’
Heard before LeTTON, ROSE, DEAN and Day, JJ,
REepICK, District Judge.

Day, J.

On August 9, 1918, the plaintiffs brought this action
against the defendants E. B. Hyde & Sons to enjoin them
from disposing of any of the crops growing or grown up-
on the premises leased to the defendants by the plaintiffs,
praying that the lease be performed, and that the plain-
tiffs be given a lien upon the crops growing or grown
upon the land for the year 1918 as security for the rent
for that year. In this action W. H. Dever intervened
and claimed that a chattel mortgage which he held on the
crops was a prior lien to-the claim of the plaintiffs. The
defendants Hyde & Sons made default, and judgment was
entered against them. As between the plaintiffs and the
intervener, the court found the equities in favor of the
plaintiffs; that the intervener had converted the property
covered by his mortgage to his own use; that its value
was in excess of the plaintiffs’ claim; and rendered a
personal judgment against the intervener for the amount
found to be due the plaintiffs for the rent of the premises.
The intervener appeals.

The appeal presents a controversy between the plain-
tiffs and the intervener, each claiming a priority lien
upon the same crops. The plaintiffs’ claim rests upon the
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provisions of a lease between them and their tenants,
Ii. B. Hyde & Sons. The intervener bases his claim upon
a chattel mortgage executed to him by E. B. Hyde.

The record shows that the plaintiffs were the owners
of a large tract of land in Knox county, a part of which
was devoted to farm purposes; that they leased the same
1o the defendants for a period of one year beginning
March 1, 1916. Notes were executed by the defendants
for the rent .l'eserved, which were also: signed by the
intervener as surety. By oral agreement between the
plaintiffs and defepdants the lease was extended for
another year, the intervener signing the notes for the
rent as surety as before. It also appears, although upon
this point there is some dlspute that the plzuntlffs and
defendants agreed that the lease should be extended for
the year commencing March 1, 1918, and that intervener
should sign the notes for the rent as surety as he had
theretofore done; the intervener, however, was not a.
party to this agreement. The ]ease was in wutmg, and,
among other things, contained a stipulation, as follows:

S“And it is further expressly agreed that the second
party shall secure the performance of the terms and
conditions of this lease on his part by giving to the first
party on demand a chattel mortgage upon all or any
part of the crops growing or gathered on said premises
during said term.”

About the middle of July, 1918, the defendants had
not executed the rental notes, and plaintiffs then de-
manded that notes be signed in accordance with the
agreement. The intervener declined to sign the notes.
About July 26, 1918, the plaintiffs made a demand upon

the defendants for a.chattle mortgage upon the. crops,
as provided for by the terms of the lease. The defendant
E. B. Hyde finally agreed to this and fixed the date on
which he would meet the plaintiffs and close the matter
up, Instead of keeping his promise and performing the
conditions of the lease, he executed on July 31,1918, a
chattel mortgage for $2,500 in favor of the intervener,
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who' was his brother-in-law, upon the crops grown upon
the leased premises for that year. A copy of this ‘mort-
gage was filed for record August 2, 1918. This mortgage
was given to secure intervener for advances made to E.
B. Hyde & Sons, and to E. B. Hyde, and $200 which was
raid to E. B. Hyde at the time of the execution of the
chattel mortgage.

Plaintiffs urge’ that, as the property mortgaged was
partnership property, I&. B. Hyde had no legal right to
secure any of his individual indebtedness by incumbering
iv. We think, however, that the partnership was dissolv-
ed before March 1, 1918, and that E. B. Hyde continued
1o operate the farm for his individual benefit for that year
undes the lease; and, except as to the superior rights of
plaintiffs” as hereinafter shown, he had the right to de-
vote his property to the payment of the debts of the
former partnership as well as to his individual debts.

Although there is some dispufe upon this point, the
evidence shows that at the time the mortgage was ex-
ecuted the intervener had actual notice {hat the de-
fendant Hyde was holding the premises under a lease
containing a clause giving to the plaintiffs the right to
demand and receive a chattel mortgage upon the crops
grown on the premises to secure the payment of the rent.
The intervener was also charged with knowledge that
the plaintiffs could enforce this right in an action for
specific performance. "As between the plaintiffs and the
defendant Hyde, the latter was bound in good conscience
to live up to the terms of the léase and execute the chattel
mortgage to the plaintiffs when demand was made.
When, therefore, E. B. Hyde executed the chattel mort-
gage to his brother -in-law he perpetrated a wrong against
the plaintiffs.

To preserve the property it was agreed between the
plaintiffs and the intervener, without any prejudice to
their respectlve rlghts,' that the intervener should take
possession of the property under hlS ‘mortgage and sell 1t
which was done.
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Under this state of facts we are called upon to
determine, as between the plaintiffs and the intervener,
who has the superior equities. It is a well-settled prin-
ciple that an agreement to give a mortgage for a valuable
consideration upon property which is sufficiently specified
is in a court of equity regarded as the creation of the
mortgage itself. This is held for the reason that equity
will treat that as done which ought to be done. And,
in such case, a lien will be given precedence over a
mortgage or other lien taken by a party who has notice
of the rights of the equitable mortgagee. Bridgeport
Electric & Ice Co. v. Meader, 72 Fed. 115; Foster Lum-
ber Co. v. Harlan County Bank, 71 Kan. 158; Gest ».
Packwood, 39 Fed. 525.

In Foster Lumber Co. v. Harlan County Bank 71
Kan. 158, money was advanced for the purpose of buylno'
a specific tract of land, the borrower orally promising
to secure its repayment by a mortgage upon the property
when title thereto was obtained. After the title had
Leen procured by the use of the money, the borrower
refused to execute the mortgage to the lender and
mortgaged the property to a third party who had full
knowledge of the rights, claims and equities of the lender.
It was held that “equity will regard that as done which
the borrower agreed should be done, and which ought
to have been done, and will treat the transaction as
crreating an equitable mortgage upon the land in favor
of the lender,” and, “such a lien will be given precedence
over a mortgage on the land taken by a party who has
notice of the rights of the equitable mortgagee.”

The case of Rogers v. Trumble, 8 Neb. 316, is in
many of its aspects similar to the case at bar. In thart
case it was held that the rights of the mortgagee were
superior to those of the landlord. There the lease
contained provisions essentially the same as the lease
in the case at bar, but in the Rogers case the mortgagee
had no notice or knowledge of the equitable rights of the
landlord, and was held to be a good faith mortgagee.
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Under the facts as disclosed by this record, it seems
ciear that the intervener was not a good faith mortgagee
as against plaintiffs’ rights. In State Bank of Lushton v.
Kelly Co., 49 Neb. 242, it was held that a mortgagee in
good faith is one who takes a chattel mortgage to secure
a debt actually and justly owing to him, whether pre-
existing or not, without actual or constructive notice of
prior equities against the mortgaged property.

We do not consider there is anything in Skala .
Michael, ante, p. 305, contrary to the doctrine herein
announced. ‘

Under the evidence in this case, we are clearly of the
opinion that the trial court was right in holding that the
plaintiffs’ equities were superior to those of the inter-
vener, and in awarding a judgment against the inter-
vener. The judgment of the district court is, therefore,

; AFFIRMED.

SOUTHERN NEBRASKA POWER COMPANY, APPELLANT, V.
H. G. TAYLOR ET AL., APPELLEES.

FiLep FeBruary 15, 1923. No. 22238.

1. Waters: ApproPRIATION: CommoN Law RicHT. Where a riparian
owner has appropriated water from a stream for power purposes
prior to the time the legislature declared the waters in the streams
of the state to be the property of thé public, the water-right so
acquired by such riparian owner is by virtue of the common law.

: In ‘such case, the water-power right is
not a “franchise” as that word is used in the statute prohibiting the
railway commission from granting authority to a public utility cor-
poration to issue stock of the corporation based upon the value of
its franchise to be a corporation, or on the value of the right to own,
operate, or enjoy any franchise. Comp. St. 1922, sec. 676.

e

Vestep RicHTs. In such case, a water-power
right is a vested property right which may not be taken away or
impaired without- compensation. .

Issuance oF Stock. Where a public utility cor-

poration has succeeded to the water-power right of a riparian owner,

and makes application to the state railway commission for authority
R ;
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to issue stock of the corporation based upon the value of the water-
power right, it is proper for the railway commission to make an
order granting such authority to the amount the commission finds
the value of the water-right to be.

5. : : . In such case, the statute prohibiting the
railway commission from granting authority to a public utility cor-
poration to issue stock of the corporation based upon the value of its
franchise to be a corporation, or on the value of the right to own,
operate, or enjoy any franchise, has no application. Comp. St. 1922,
sec. 676.

6. Evidence examined, and held to sustain the finding of the railway
commission and its orders thereon.

AprpeaL from the State Railway Commission. Affirmed.
J. H. Agee, for appellant.

Clarence A. Davis, Attorney General, and Hugh La
Master, contra.

Heard before Morrissgy, C.J., ROSE,.ALDRICH, DAy and
Goop, JJ., Trotup, District Judge.

Day, J.

The Southern Nebraska Power Company, a public
utility corporation, made application to the state railway
commission for authority to issue additional stock of the
corporation based upon the value of its property. In ad-
dition to its physical property the company listed a water-
power right, upon which it asked permission to issue
stock. At the conclusion of the hearing the railway com-
mission made findings as to the value of the physical
property, and also found the value of the water-power
right to be $50,000. Upon these findings the railway
commission issued an order granting the corporation
authority to issue additional stock. From the order of
the railway commission the corporation has appealed.

No objection is made by appellant to the action of the
commission in fixing the value of the physical property.
It contends, however, that the value of the water-power
right as found by the commission is entirely too low, and
urges that under the evidence the water;power right
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should have been fixed at not less than $100,000. The
attorney general in behalf of the state, appearing in the
case for the first time, has filed a brief in which he
contends: First, that appellant’s water-power right
is a franchise, and that under the provisions of section 676,
Comp. St.1922, the railway commission is prohibited from
authorizing the issuance of any stock by a public utility
corporation, based on the value of its franchise, and that
therefore the railway commission erred in permitting
the corporation to issue stock to the amount of $50,000
based on the value of the water-power right; and, second,
that, should the court hold that the water-power right
was not a franchise, then under the record the railway
commission’s finding as to the value of the water-power
right is correct and amply sustained by the evidence.

Section 676, Comp. St. 1922, provides, in substance,
that public. utility corporations organized under the law
of this state may not issue stock of the corporation with-
out first obtaining authority of the state railway com-
mission. The section further provides: “The commis-
sion shall have no power to authorize the capitalization
of any franchise to be a corporation, or to authorize the
.capitalization of any franchise, or the right to own,
operate, or enjoy any franchise whatsoever, in excess of
the amount (exclusive of any tax or annual charge) ac-
tually paid to the state or to a political subdivision there-
of as the consideration for the grant of such franchise or
right.”

It appears that in 1878, and long before the state under-
took to regulate or control the use of the waters in the
streams of the state, Robert Guthrie conceived the idea
of operating a grist-mill by means of water-power ob-
tained from water in the Republican river. A little
south and west of the city of Superior the Republican
river, flowing from the west, makes a sharp turn to the
south, and, returning north, forms what might be termed
an “ox-bow.” The distance across the bow is about three
miles. In consideration of Guthrie’s erecting the mill, a
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number of property owners donated to him a right of
way 100 feet wide for the mill-race. The right of way
thus acquired, together with a few purchases, and the
use of the bed of a dry creek, to which no objection was
1nade, gave him a -strip of land 100 feet wide, extending
tfrom - the intake of the mill-race to where the tail-race
returned the water to the river. Guthrie built a diver-
sion dam in the river, constructed his mill-race and
tail-race, erected a mill, and operated it for a number of
years. At a later period the rights of Guthrie were ac-
quired by Guthrie Brothers, a corporation, and in 1915
appellant was incorporated and succeeded to the rights
of Guthrie Brothers. Still later the appellant acquired
by purchase an electrie light plant, having a franchise
from the city of Superior, and also built a transmission
line to a neighboring city. The power used to operate
these plants was largely obtained from water taken from
the river.

During all the years since ity first construction, the
water-power from the river has been used, except oc-
casionally when some parts of the equipment were under-
going repair. In recent years the principal use of the
water-power has been to generate electrical power for the
operation of public utilities.

The appellant having succeeded to the water-power
rights of Guthrie, the question is presented whether his
water-power rights, in any proper sense, can be said to
rest upon a franchise. Generally speaking, a franchise
is a grant of a special privilege by public authority, the
main element of which is the permission to do some-
thing which otherwise the grantee would not have the
right to do. Under the facts presented by this record.
it does not occur to us that the water-power right ac-
quired by Guthrie was a “franchise” as that word is
usually understood. By virtue of the fact of his owner-
ship of the right of way connecting with the river, he
was a riparian owner, and, as such, had the right to
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divert the water for power purposes. This right was not
bestowed upon him as a special privilege by the state
or any of its municipal subdivisions, but was a common-
law right applicable to every riparian owner alike. The
cnly persons who had a right to complain of Guthrie’s use
of the water were other riparian owners whose rights
were thereby infringed upon. Such was the law of the
state before the enactments declaring the water in the
streums of the state to be dedicated to the use of the
people.

In Kearney Water & Electric Powers Co. v. Alfalfa
Irrigation District, 97 Neb. 139, the history of our legisla-
tion upon the subject of water-rights is reviewed at con-
siderable length, and it was held that, prior to the enact-
ment of the irrigation statute (Laws 1889, ch. 68), our
law provided no method of making a claim of ap-
propriation of water except the construction of works to
divert it, and applying the water so diverted to a
beneficial use. It was also held that there was no dis-
tinction between the use of water for irrigation or for
power purposes, and that appropriations which were
completed under the act of 1877 (Laws 1877, p. 168) be-
came vested rights and could not be taken for any pur-
pose without just compensation.

It may not be amiss to say here that the law of 1877
simply gave to corporations operating canals for ir-
rigation purposes the right to acquire a right of way by
condemnation. In Clark v. Cambridge & Arapahoe Ir-
rigation & Improvement Co., 45 Neb. 798, it was held
that the common-law doctrine with respect to the rights
of riparian owners prevails in this state, except as it may
be modified by statute. It was also held that the right
of a riparian owner, as such, is a property right, and,
when vested, cannot be taken away or impaired without
compensation. In Crawford Co. v. Hathaway, 67 Neb.
325, it was held that the common-law rule with respect
to the rights of private riparian proprietors has been a
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part of the law of this state ever since the organization
of the state government.

Whatever may be said of a water-power right acquired
since the time the legislature declared the use of water
in the streams of the state to be dedicated to the people
as being a franchise, a question which seems unnecessary
to determine, we are quite clear that, under the facts of
this record, the water-power right cannot be considered
a franchise. Appellant’s water-power right is a valuable
property right, and it was proper for the railway com-
rission to authorize the corporation to issue stock
based upon its value. .

Upon the question of the value of the water-power right
there was a wide diversity of opinion among the expert
witnesses who testified upon that subject. One of them
placed the value at something over $200,000. The testi-
mony of the experts was highly technical, and based upoun
theories which resulted in a saving by the use of water-
power over the use of internal combustion engines. One
of the experts, whose valuation was the lowest, advanced
certain theories upon which his calculation was basged,
and which resulted in a valuation of $85,000; but, he
further testified: ‘Realizing that my costs were esti
wated and more or less theoretical, I concluded by say-
ing that I believed a normal value of the water-right to
be $50,000. I say this because I realize that something
might happen to the water-plant. The dam might wash
cut again as it has just done; a great many things
might happen which would cause this company to gener-
ate its power on the oil basis; and, in view of all those
contingencies throughout the years, I have considered the
$50,000 more reasonable and conservative than the $85,-
000.” : ’ '

From an examination of the expert testimony, we are
unable to say it affirmatively appears that the finding
and order of the railway commission were clearly wrong.

The rule is now well established that, in direct ap-
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peals to this court from orders of the state railway
commission, such orders will not be reversed unless it
affirmatively appears from the record that they are
clearly wrong. Byington v. Chicago, R. I. & P. R. Co.,
96 Neb. 584. s
To sum up, we conclude that the water-power right of
appellant does not rest upon a franchise; that it was
proper for the railway commission to authorize appellant
to issue stock of the corporation based upon the value of
the water-power right; and that the fixing of the
. value of the water-power right at $50,000 is fully sus-
tained by the evidence. o
The order of the railway commission is
‘ AFFIRMED.

TFrRANK CALDWELL V. STATE OF NEBRASKA.

Fiep Fesruary 15, 1923. No. 23117.
1. Evidence examined, and held sufficient to sustain the verdict and
judgment. : ° )
2. Criminal Law: New TriaL: Showing made by plaintiff in error
in support of a motion for a new trial on the ground of newly dis-
covered evidence, held insufficient.

Error to the district court for Sheridan county:
WiLLiaM H. WESTOVER, JUDGE. = Affirmed.

Allen G. Fisher, for plaintiff in error.

Clarence A. Dawvis, Attorney General, and Mason
Wheeler, contra. ;

Heard before Morrissgy, C.J., Rose and Day, JJ,
RaAPER, District Judge.

Day, J. : :

I'rank Caldwell, hereinafter designated defendant,
was convicted of an assault with an intent to inflict great
bodily injury, and sentenced to serve a term in the
penitentiary of from one to five years. He has brought
the record of his conviction to this court for review.

I
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It is first urged by the defendant that the evidence is
not sufficient to sustain the verdict. This would be true
it the jury were- limited in their considerations to the
evidence produced on behalf of the defendant, but con-
sidering the entire evidence, as it was their duty to do,
we are of the opinion that the evidence amply sustains
the verdict. While there is a direct conflict in the
- evidence upon almost every material issue, the jury had
the right, if they saw fit to do 80, to adopt the evidence
as given by the state’s witnesses as being the true version
of the affray.

Without attempting a full analysis of the testimony,
the evidence on behalf of the state tended to prove thc
following state of facts: On January 10, 1922, the de-
fendant went to the home of Albert Spitler for the pur-
Jose of getting a wagon belonging to the defendant’s
brother, George. As defendant was about to drive away
with the wagon, Spitler requested him to take the side-
boards off, as they belonged to him. Defendant refused
tc do this and hurriedly drove off, followed by Spitler,
the latter attempting to get in the wagon. Defendant
struck at Spitler a number of times with a pitchfork
handle, and prevented him from getting in the wagon.
Spitler says at this time defendant did not hit him, but
merely struck at him. Defendant’s version of this part of
the controversy is that he hit Spitler several times with
the pitchfork handle. The defendant took the wagon
Lo the home of his brother, George, some 20 rods distant
from the house in which Spitler lived. Spitler followed
the defendant to the house of George Caldwell, both:
arriving there about the same time. Ag Spitler ap-
proached the house, defendant seized a baseball bat and
went toward Spitler, warning him to keep off the place.
As defendant approached Spitler, the latter picked up
a 2 by 4 of convenient length, and the two men engaged in
a fencing match, which, according to the testimony
of the witnesses, would have done credit to the knights of"
olden times. Neither party succeeded in striking the-
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other, or, if they did, no particular injury was inflicted.
Outside parties interfered and the fight calmed down.
Spitler threw his 2 by 4 down, and defendant laid his
Laseball bat aside. Spilter started to return ‘home,
when he was called to by George Caldwell, and he re-
turned to the place where a number of men were standing
near the garage. George Caldwell then called Spitler’s
attention to the fact that the latter had taken the
former’s pole strap, and that he had charged him §$3
tor it. Spitler in turn claimed it had been taken by
Russell, who was present. In the argument that en-
sued heated words were used, and some one present
charged Spitler with stealing gasoline. In the con-
troversy between Spitler and Russell a few blows were
struck, but no one was hurt. This fight cooled down, and
apparently all of the belligerents were ready for peace.
At this juncture a man by the name of Hoppe appeared
for the first time, coming out of the garage. Defendant’s
witnesses say that Spitler announced that he could whip
all of them, and asked Hoppe whether he wanted some of
iz. Hoppe struck Spitler on the side of his face with
his fist, knocking him down and out. As Spitler lay
upon the ground, the testimony of the state’s witnesses
skows that defendant struck him on the top of the head
with the baseball bat, which rendered him unconscious.
He was carried into the garage, and soon thereafter
neighbors, assisted by George Caldwell, removed him to
his home. From these injuries, according to the testi-
mony of his family, Spitler lay in an unconscious state
for almost three weeks, and was not able to be about
for a number of weeks thereafter. The doctor attending
him testified that he was in a semicomatose state fov
ten days. An X-oray was afterwards taken which dis-
closed a fracture of the skull. Spitler’s hired man, who
was present, as well as his daughter, both testify posi-
tively as to the striking of Spitler with the ball bat
by the defendant. The defendant denies' the use of
the ball bat at that time, but admits that he was about
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tc kick him as he lay upon the ground, but was deterred
by some one crying out; “Don’t kick him when he’s
down.” One of defendant’s witnesses testified that the
ball bat was not used at this time, but that defendant
kicked at Spitler as he lay on the ground, and just
grazed his face as his foot was coming back. Other
witnesses say they did not see the ball bat used. Under
this state of facts, we think it was clearly the province
of the jury to determine whether defendant was guilty
of an assault with intent to inflict great bodily injury.

The defendant also urged that the county attorney and
his assistant should not have been permitted to prosecute
the case because they were attorneys for Spitler in a
civil action for damages growing out of the same state
of facts. We cannot pass upon the merits of the point
thus sought to be raised, because there is no proper
showing in the record to support the contention. There
was a motion for a new trial filed some six months after
the verdict and judgment, supported by a showing of
newly discovered evidence, in which a pleading is also
filed in regard to the civil case; but this showing comes
cutirely too late to affect the ruling of the trial court
upon the objection to the attormeys for the state trying
the case. '

It is also urged that the court erred in overruling
the motion for a new trial based upon the ground of
newly discovered evidence. As to this objection, it is
enough to say that the showing was not sufficient. The
affidavit in support of the motion simply states that a
brother of Spitler had stated that Spitler had been kicked
by a horse at one time, and that he frequently had a
bleeding of the ear from that injury. It is plain that the
party to whom the brother is supposed to have made the
statement could not testify to that fact, because it would
be hearsay testimony. No claim is made that the
brother would testify to these facts if a new trial were
granted. Besides this, the defendant has not sought
to raise the question by petition, as contemplated by
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section 8828, Comp. St. 1922, and, in addition, the pro-
visions of the statute have no apphcatlon to criminal
actions. Evers v. State, 87 Neb. 721.

Complaint is also made of the instructions of the court.
The instructions as a whole clearly state the law ap-
plicable to the record.

While the testimony tends to show that Spitler was
manifesting a rather belligerent attitude, still the assanlt

made upon him by the defendant was without justifica-
tion or excuse.

Under the record the jury were justified in finding
that the assault was made with intent to inflict great
bodily injury.

No pre3ud1c1al error appearing in the record, the
judgment is

AFFIRMED.

GoocH MiLLiNG & ELEVATOR COMPANY, APPELLEE, V.
CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY,
APPELLANT.

Fiep FEBRUARY 15, 1923. No. 22217.

1. Appeal: INSTRUCTIONS. An erroneous instruction, not prejudicial to
the complaining party, will not justify a reversal of the judgment.

o Statutes: ConTiNUITY. The simultaneous repeal and reenactment
of a law has the effect of continuing the uninterrupted operation
of the statute. :

AppEAL from the district court for Lancaster county:
WiLLARD E. STEWART, JUDGE. Affirmed.

Byron Clark, Jesse L. Root, J. W. Weingarten, and
Reavis & Beghtol, for appellant.

Albert 8. Johnston and Claude S. Wilson, contra.

Heard before Morrissey, C. J., LerToN, Dean and
Goon, JJ., Raper and TrouP, District Judges.

Goop, J.
This is an action to recover damages for failure of
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defendant to deliver at destination a car-load of flour.
Plaintiff had judgment, and defendant has appealed.

The shipment was received at Lincoln, Nebraska, Sep-
tember 28, 1914, and consigned to New York City. Ii
was transported- to Chicago, where -a connecting carrier
refused to take it. Defendant thereupon shipped the
flour back to plaintiff at Lincoln. All of said flour was
in good condition when returned to plaintiff. Previous
to the shipment plaintiff had sold the flour to a customer in
New York City for export, and had put it in sacks on
which was printed the purchaser’s private brand. To
fill the order, plaintiff was compelled to purchase flour
in New York City on the spot-cash market and to pay
therefor a price of 70 cents a sack above the cost of the
flour consigned, had it reached its destination.- Ag plain-
tiff could not sell the flour returned, bearing the private
brand of the purchaser, it was compelled to unload the
flour and resack it at an expense of $25. Plaintiff had
paid $8.33 as a part payment of freight on the original
shipment. The facts are not in dispute.

The appellant first insists that the court erred in
giving instruction No. 8, which, in effect, directed the
jury to allow the plaintiff such sum as would equal
the difference between the market value of the flour ai
Lincoln and of the same kind of flour at New York City,
plus any expense, resulting from the negligence of the
defendant, which plaintiff had incurred. It is true, as
insisted by appellant, that the instruction does not fix
any time for determining the value of the flour at the
respective places, but, as all the evidence related to the
time of the shipment, we are unable to say that appellant
was prejudiced by the instruction.

Appellant further insists that there is no such thing
as a rule of damages which takes as its measure the
difference in value of two articles, at the same time, at
different places. As an abstract proposition of law, this
may be correct, but it is evident from the record that,
because of the failure of defendant to deliver the flour
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at its destination, plaintiff was compelled to purchase
other flour instead, at an advance of 70 cents a sack.

Appellant further contends that the shipment was
made under a bill of lading which, inter alia, provided:
“The amount of any loss or damage for which any carrier
is liable shall be computed on the basis of the value of
the property (being the bona fide invoice price, if any,
to the consignee, including the freight charges, if pre-
paid) at the place and time of shipment under this bill
of lading”—and insists that under this clause in the bill
of lading it was error to give any instruction relating to
the measure of damages, except one based upon the value
of the flour at the time and place of shipment, as pro-
vided in the bill of lading, and cites, in support of its
contention, New York, P. & N. R. Co. v.. Peninsula Prod-
wce BEwchange, 240 U. S. 34. We have carefully ex
amined this decision of the supreme court of the United
States, and, in our opinion, it is not an authority sus-
taining appellant’s contention. In effect, it holds that
the clause is a limitation upon the amount that may
be recovered. The evidence discloses that the value of
the flour at Lincoln, Nebraska, was largely in excess
of the amount recovered. The uncontradicted evidence
shows that plaintiff was damaged in a sum slightly in
excess of the amount of the verdict, and, if the eighth
instruction was erroneous, it was without prejudice to
the appellant. An erroneous instruction, not prej-
udicial to the party complaining, does not justify a
reversal of the judgment.

Appellant also complains of the trial court in allowing
the plaintiff an attorney’s fee of $50, and asserts that
there is no statutory authority for the allowance of
such fee. It is conceded that section 6063, Rev. St. 1913,
authorizes the allowance of such fee, but this statute
was repealed in 1919 and reenacted by the same act
(Laws 1919, ch. 134), and now appears as section 5422,
Comp. St. 1922. Appellant insists that the repeal of
section 6063 without a saving clause prevents a re-
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covery under that section, and that the new section 5422,
Comp. St. 1922, not having been enacted' until after the
tiling of the claim, no allowance can be made thereunder.
We are unable to agree with this contention. -Section
6063, Rev. St. 1913, was reenacted by the enactment
of chapter 134, Laws 1919. It has been frequently held
by this court that the simultaneous repeal and reenact-
wment of a law has the effect of .continuing the uninter-
rupted operation of the statute. State v. McOoll, 9 Neb.
203; State v. Bemis, 45 Neb. 724; Quick v. Modern
Woodmen of Amcmca 91 Neb. 106; Bauer v. State, 99
Neb. 747; Schneider v. Davis, a,nte, p 638.

On appel]ee’s application,-it is allowed the sum of $50
for attorney’s fees in this court.

No reversible error being apparent, the dec1s1on of
the district court is

AFFIRMED.

PEERLESS BATTERY MANUFACTURING COMPANY, APPELLEE,
V. JAMES L. HAND, APPELLANT.

FiLep Fesruary 15, 1923. No. 22239.

1. Contracts: Evipence: Surriciency. Evidence examined, and heid
to support the finding of the district court that defendant did not
possess any secret process or formula for the manufacture of
storage batteries.

2. Corporations: ConTracT: FAILURE oF CoNsIDERATION. Where one
procurqs' capital stock of a corporation to be issued to him in
consideration of his possessing and turning over to such cor-
poration a secret process or formula for the manufaéture of
‘storage batteries, and also ‘enters into a contract, as a part of the
consideration for the so-called secret process or formula, that he
shall receive royalties upon the sale of the products of .the cor-
poration, and it transpires that he does not possess any secret
formula or process, he thereby acquires no right either to the
capital stock or to any royalties upon the sale of products.

3. Bills and Notes: ConsipERATION. The issue of corporate stock,
without consideration at the time, may be a sufficient consideration
for the giving of a promissory note, of the face value of the

* stock, at a later date. .
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AppeAL from the district court for Lancaster county:
“7ILLIA‘\I M. MORNING, J UDGE. A]T@/rmed

T. 8. Allen, for appellant.

Fre.d_”(;'. Foster, G. N. Foster, 0. K. Perrin and Bert
A. Button, contra.

Heard before Morrissey, C.J., ROSE, ALDRICH, DAY
and Goop, JJ., TROUP District Judge '

Goop, J.

This action was instituted in the district court for
Lancaster county by the appellee, who will hereafter
be referred to as plaintiff, to recover upon a promissory
note for $7,360, and for dn accounting and .other relief.
Appellant, who will hereafter be referred to as the de-
fendant, filed an answer and. cross-petition, in which he
admitted the execution of the note for $7,360, but alleged
that the same was an accommodation note and without
consideration, and further alleged that there was a large
amount due him from the plaintiff for various matters,
which will not be further.referred to. Upon the trial
ot the cause in the district court, judgment in favor of
plaintiff for $1,614.59 was rendered, and the court, in
adjusting the various items of debits and credits, deter-
mined and held. that defendant was liable upon the
said promissory note. Defendant has appealed, and the
only questions for determination in this court are those
relating to the liability of defendant upon the promissory

note.

" The defendant, one Flinn and others organized the
plaintiff corporation in 1919 for the purpose of manufac-
turing and selling storage batteries. At the time, de-
fendant claimed to be the owner of a secret process and
formula, by which a superior storage battery could be
produced, and contracted with the plaintiff to turn
over to it such secret formula and process, in consid-
eration of which $25,000 of the capital stock of plaintiff
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was issued to him in two certificates of $12,500 each.
Immediately thereafter defendant assigned and trans.
ferred one of said certificates to Flinn, and a new
certificate was then issued to Flinn for $12,500, but it
was left in the stock book of the company. Flinn then
sold to various persons a portion of this stock, to the
amount of §$7,360. of its face value, for which he re-
ceived the purchase price. Later, an application was
made to the state bureau of securities for leave to gell
additional stock, and, upon an investigation of the
- affairs of the company, the said bureau held that the
$25,000 of stock issued to Flinn was bonus stock, for
which no adequate consideration had been paid to the
company, and declined to authorize the issuance of ad-
ditional stock unless the $25,000 of capital stock, which
had been originally issued to defendant, was called in
and canceled. Thereupon a meeting of the board of
directors of the plaintiff company was held, and the de-
fendant surrendered and canceled the $12,500 certificate
still held by him, and Flinn surrendered and canceled the
stock held by him, and which he had not sold, but there
was $7,360 of the stock Flinn had sold and which could
not be surrendered. Flinn was requested to execute a
note as security for the $7,360 of stock, but declined to-
do so. Thereupon a contract was entered into between
plaintiff and defendant, whereby the plaintiff was to
allow the defendant certain royalties upon all batteries
which it sold, and the defendant to execute and deliver
to the company his note for $7,360, and it was further
agreed that as the royalties became due to defendant on
the sale of batteries one-half thereof should be credited
upon the note. Thereafter the company became involved
in financial difficulties, and this action resulted. Upon
the trial of the cause the district court held the contract
void, and that defendant was not entitled to any royal-
ties, for the reason that he did not possess any secret
process or formula, and that such contract was but a
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subterfuge whereby the stock was issued to defendant
as a bonus.

The defendant contends that the distriet court erred
in making this finding. We have examined the record
with some care, and have reached the same conclusion
ag the district court, that defendant did not possess
any secret process or formula for the manufacture of
storage batteries. It was plainly shown upon his cross-
examination that he was utterly ignorant of chemistry
or of any knowledge concerning a formula for the
manufacture of storage batteries. The trial court, in
our opinion, was fully justified in its finding that de-
fendant did not possess or turn over to the plaintiff
any secret formula or process, and that the contract was
therefore not enforceable.

It is next contended by the defendant that there was
no consideration for the promissory note in question, and
that it was given as an accommodation. This contention
is not well founded. The defendant procured to be is-
sued to himself, without any consideration, $25,000 of the
par value of the plaintiff company’s stock, and, when
called upon to return and cancel this stock, he made
restitution only to the extent of the stock that was then
in Flinn’s and in defendant’s name, but $7,360 of the
par value of the stock had passed to innocent holders
for value and could not be returned and canceled. It
was his duty to procure and return the stock or pay the
company therefor, and the issue of the stock to him
which he afterwards transferred te Flinn, and for which
no consideration was paid to the company, was a suffici-
ent consideration for the giving of the promissory note.

It is also in evidence that the plaintiff sued Flinn and
recovered a default judgment against him for the $7,360,
but this judgment was never collected. The decree
of the trial court provided that defendant should be
subrogated to the plaintiff’s rights in this judgment and
that it should inure to his benefit. Defendant was
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not prejudiced by the recovery of this judgment against
Flinn, nor was he relieved of his liability to the com-
pany, so long as the judgment remained unsatisfied.

The view that we take of the facts disclosed by the
record renders it unnecessary to consider any of the law
questions urged by the defendant. \

The judgment of the district court is free from error,
and is therefore

AFFIRMED,

FRED A. GALPIN, APPELLEE, V. DaN H. FISHER, APPELLANT.

FiLep FEBRUARY 15, 1923. No. 22204

Master and Servant: NEGLIGENCE oF CHAUFFEUR. The defendant fur-
nished his minor sons an automobile in which to drive to and
from school, and- one of the sons, while using the car for such
purpose, negligently injured plaintiff. The father had directed
the sons to drive from home directly to a certain garage, leave
the car there till close of school, then drive directly home; the
father knew that his orders had been violated but permitted the
sons to continue using the car thereafter. The sons drove tha
«<ar, on the day in question, to a garage, then took the car out a
few minutes before school opened, and with some companions drove
"near the school building for a pleasure ride, during which plaintiff
was injured. Held, under the rule announced in Ryne v. Licbers
Farm Eguipment Co., 107 Neb. 454, the issue was properly sub-
mitted to the jury.

ArpPEAL from the district court for Custer county:
Bru~xo O. HOSTETER, JUDGE. Affirmed.

Sullivan, Squires & Johnson and P. C. Spencer, for
appellant. '

N. T. Gadd and W. A. Prince, contra.

Heard before MogRrISSEY, C.J., LETTON, DEAN, ALDRICH
and FLaxsBURG, JJ., RaPEr and TrouP, District Judges.

RaPER, District J udge. :

The petition alleges that the defendant furnished his
minor sons an automobile to drive to and from school,
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and that one of the sons, while using the car for such
purpose, through his negligence, injured plaintiff.
The testimony shows that defendant, who lived several .
miles from Broken Bow, had two minor sons attending
school in that city; that defendant kept a!Ford automo-
bile for their regular use in driving to and from school,
and also owned a Hudson car, which the boys drove to
school on some occasions. The defendant, according to
his testimony, which was not disputed, had given direc-
tions to the sons to drive from home directly to the
Ford garage in Broken Bow, where he had arranged for
storage of the car, and leave the car in the garage unti!
close of school, and then return home, and forbade them
using the car for any other purpose, and that he directed
them to never permit others to ride with them. There
is evidence that the boys had used the cars on different
cecasions to drive to town for various purposes besides
going to school, and used the cars to carry others at
times about the town, and that the father knew of
such occurrences, and, because of such acts, had threaten-
ed to stop the sons from using the cars and require
them to.use a horse and buggy in going to school, but,
instead of prohibiting the use of the automobiles, the
father permitted the sons to continue using them. On
the morning of plaintiff’s injury, the father was at work
in the field when the boys, on going to the garage for
the Ford car to start for school, discovered the Ford
car had a flat tire, so they took the Hudson and drove
to the Hudson garage in Broken Bow to have some
slight repairs made. They intended to leave the car in
the Hudson garage and go to school, but, on looking at
the time and finding it about 20 or 25 minutes before
school opened, took the car out of the garage, picked up
a couple of school companions, and started out for a
pleasure drive until time for school to begin. On this
trip they drove several blocks from the garage, passed
the schoolhonse a couple of blocks, turned and came back
*toward the schoolhouse, where a number of children were

o
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in and about the school grounds, where Marion Fisher,
the 19 year old son of defendant, who was driving the
car, struck a little girl and ran the car onto the school
ground, where the plaintiff was injured. There is ample
evidence to sustain the alleged negligence, and no ob-
jection is raised to the finding of the jury, on that
guestion, nor as to the amount the jury allowed plaintiff
for his damages.

The defendant’s contentlon is that, because he had
given the sons positive directions 11m1t1ng the use of the
car, and that the sons, while using the ear in disobedience
of his orders, injured plaintiff, he is not responsible for
their acts committed during such unauthorized use of
the car.

The evidence was such that, if the case had been
submitted to the jury on the theory that the father had
furnished the automobile for the customary convenience
and pleasure of the family, under the rule adopted by this
court in Stevens v. Luther, 105 Neb. 184, and Linch ».
Dobson, 108 Neb. 632, the jury might have found the
father liable. However, the petition, perhaps, was not
go drawn as to permit such submission. The trial court
took the view that, under the pleadings and evidence, the
case came within the principles announced in Ryne v.
Liebers Farm Equipment Co., 107 Neb. 454, and in-
structed the jury that, if they found that Marion Fisher
had been directed to drive the automobile over a certain
route and place the car in the I'ord garage, and that
Marion Fisher deviated materially and substantially
from the instructions so given him, then the defendant
would not be liable, but, if the deviation had been only
¢light, then such deviation would not of itself relieve
the defendant from liability. This instruction was more
favorable to the defendant than he was entitled to under
the pleadings and evidence. A

The evidence is sufficient to support the verdict on that
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theory, and it is unnecessary to review the authorities,

as the cases in this state above cited are controlling.

The verdict and judgment should be affirmed.
AFFIRMED.

JOBBERS OVERALL COMPANY, APPELLEE, V. E. R. DEPUTY
COMPANY, APPELLANT.

FiLep Fesruary 15, 1923. No. 22247,

1. Sales: NONACCEPTANCE: MEASURE oF Damaces. Where a buyer
wrongfully neglects or refuses to accept and pay for goods, the
seller may maintain an action against him for damages for non-
acceptance, and, generally, the measure of damages is the difference
between the contract price and the market price, if there is a
market price, at the time fixed in the contract, or the refusal to
accept. This rule is now statutory under the uniform sales act,
Comp. St. 1922, sec. 2533.

STAPLES : ADMISSIBILITY OF . EviDENCE. The measure of
damages for breach of contract of sale of personal property is the
difference between the market and contract price, this rule applying
to manufactured articles which are staple and have a known market
value, but not to especially manufactured articles, and, hence, though
the article was manufactured in response to a particular order,
evidence that it was staple was admissible. Manhattan City & I. R.
Co. v. General Electric Co., 226 Fed. 173.

Diels v. Kennedy, 88 Neb., 777, is distinguished.

)

ArpeaL from the district court for Lancaster county:
I'rEDERICK E. SHEPHERD, JUDGE. Reversed.

Stewart, Perry & Stewart, for appellant
Hall, Baird & Williams, contra.

Heard before Morrissey, C.J., LeTToN, DEAN and
Goop, JJ., RAPER, District Judge.

RaAPER, District Judge.

Action by plaintiff to recover damages for breach of
contract for sale of 150 dozen overalls. Plaintiff pleaded
as its damages the difference between the cost of manu-
facturing and the agreed price; that is, the profit it
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would have made on the completed sale. Some other
items of special damages also were claimed, but were
excluded on the trial. The defendant offered proof to
show that, at the time of the cancellation of the order,
the goods were worth more on the market than the con-
tract price. Such proof was rejected on the ground that
it was immaterial. The court instructed the jury that if
they found for plaintiff it was entitled to recover the
difference between what it cost the plaintiff to furnish
the goods at Lynchburg, Virginia, and the price named in
the contract. There was a verdict and judgment for
plaintiff; defendant appeals. The rejection of de-
fendant’s evidence as to the market price of the overalls
and the giving of that instruction are alleged as error.

There is evidence that, after the receipt and acceptance
of the written order, the plaintiff, an extensive manu-
facturer of overalls at Lynchburg, Virginia, made up the
goods, and that the profit of the company on the con-
{ract, if the goods had been accepted and paid for by
detendant, would have been $900, which testimony was
received over the objection of defendant. Evidence also
was given that some of the garments were of unusual
size, but nothing so extraordinary in that respect as to
indicate they may not have found a sale on the market.
Defendant’s rejected testimony was to the effect that
such goods did have a ready market.

The trial court evidently followed the conclusion of
the majority opinion in Diels v. Kennedy, 88 Neb. 7717,
which seems to hold that, on a breach of contract for
the sale of flour, the measure of damages would be the
difference between the cost of manufacture and the con-
tract price (three judges dissenting). In that case it
was not necessary for the court to determine that
(uestion. The court was only called upon to say
whether there was any element of damage alleged in the
petition to which a demurrer had been sustained. The
sixth paragraph of the petition, which alleged as damage
the difference between the necessary cost of production
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and the contract price, had been stricken out by the
trial court, and a demurrer then interposed to the
petition with that paragraph out. In the lower court
the demurrer was sustained and the action dismissed.
The real question at issue, and the only one necessary
t¢ determine, was: Did the petition without the sixth
paragraph state a cause of action? Chief Justice Reese
in the opinion says (p. 781): “Our conclusion is that,
in any view of the case, the action of the district court
in sustaining the demurrer was erroneous. Even ‘had the
sixth paragraph of the petition been correctly stricken
out, enough remained to constitute a cause of action for
some damages, and the demurrer should have been over-
ruled.”” So the conclusion ‘announced in' that case, to
the effect that the measure of ‘damages was the difference
between cost of production and the contract price, was
obiter dictum and cannot be considered as authoritative.
and such rule is not applicable to a situation where the
subject of the sale contract of personal property has a
market value that can be readily and definitely fixed.
he conclusion stated by Chief Justice' Reese has never
been adopted by this court in any cdse, so far as known,
where it is shown that the commodity has a market value,
but several cases have announced the principle in sub-
stance applicable to cases like the one at bar, as follows:
“The generdl rule is that the measure of damages where
the buyer repudiates the contract and refuses to re-
ceive and accept the goods is the differencé between the
contract price and the market value of thé goods at the
time and place of delivery.” 35 Cyc. 592. See, also, 24 R.
. L. 116, sec. 386. The text in those two works is support-
ed by nearly all the states in the Union, as well as the
supreme court of the United States and other federal
decisions. In Nebraska, that general rule has the sup-
port of the foltowing ¢ases: Dodge v. Kiene, 28 Neb.
216; Funke v. Allen, 54 Neb. 407; Allen v. Rushforth, 77
Neb. 840; Trinidad Asphalt Mfg. Co. v. Buckstaff Bros.
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Mfg. Co., 86 Neb. 623; Tacoma Mill Co. v. Gilcrest Lum-
ber Co., 90 Neb. 104; Fahey v. Updike Elevator Co., 103
Neb. 245.

The uniform sales act (Comp. St. 1922, sec. 2533)
fixes the liability of the buyer who wrongfully refuses to
accept and pay for the goods, which is, in substance, the
rule quoted from Cyc., but that does not apply to sales
made before the act went into effect, July 28, 1921.

Where there is no market value, or under certain
conditions, the rule is different, and the characteristic dis-
tinctions are pointed out in Murray v. Stanton, 99 Mass.
345, and Todd v. Gamble, 148 N. Y. 382, 52 L. R. A. 225.
In the first of the two cases cited it is said (p. 349):
“When there is ‘a market value, it shows the price at
which either party may have relief from the consequences
of the default of the other; and therefore it properly
measures his damages. But when there is no such
standard, the damages must be estimated from other
means of valuation” In the New York case, Judge
Gray says (p. 385): “Market value, in the ordinary
sense, is generally, but not always, the measure of damag-
¢y, and the application of the rule necessarily must be
to a case where it is shown that there is a market value
for the subject of the contract of sale” In 35 Cyc. 594,
it is further said: “If the article has no market value
the measure of damages is the difference between the
contract price and the cost of producing it, but to
render such a measure of damages applicable there must
be proof that the goods have no market value.” In the
case at bar, there was no testimony that the goods had no
market value.

A case from circuit court of appeals, Manhattan City
& I. R. Co. v. General Electric Co., 226 Fed. 173, is in
prineciple very like the one” at bar, and it holds that
proof to show that a manufactured article has a market
value should be received. Furthermore, if there was
a market for the goods, the burden of proof is upon the
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seller to establish the market price. Sweetser v. Mellick,
4 Idaho, 201; Jones v. Jennings Bros. & Co., 168 Pa. St.
493.

The refusal of the trial court to admit the proffered
testimony and the giving of the instruction complained
of was error, and the cause 1s reversed and remanded.

REVERSED.

JENNINGS JOHNSON, APPELLEE, V. DAvID COoLE CREAMERY
COMPANY, APPELLANT.

FiLep Fesruary 15, 1923. No. 22492,

1. Master and Servant: INjuRY To SERVANT: COMPENSATION. A
claimant for compensation under section 3044, Comp. St. 1922,
who through an injury has suffered a permanent partial loss of
the use or function of both arms, is entitled to recover such pro-
portion of the compensation allowed for total disability, under sub-
division 1 of said section, as the extent of his loss. would bear to
the total loss of such members.

2. : : . Where the employers’ liability law
(Comp St. 1922, secs. 3024-3084) fixes-the amount of compensation,
such compensation can be measured only in the manner directed
by the statute.

ArpPEAL from the district court for Douglas county:

ARTHUR C. WAKELEY, JUDGE. Remanded, with directions.

Kennedy, Holland, De Lacy & McLaughlin and Edward
J. Svoboda, for appellant.

Jamieson, O’Sullivan & Southard, contra.

Heard before Morrissey, C. J., LETTON and ALDRICH,
JJ., RapER and Troup, District Judges.

RAPER, Distriet Judge.

Appeal from award of compensation to a workman.
On September 15, 1920, plaintiff, age 23, in the course
of his employment by defendant, was severely burned
over the back and arms by a gasoline fire, as a result of
which he was confined to a hospital for five weeks and
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was obliged to have the care of a physician selected by
defendant. The defendant paid for medical attendance
on plaintiff and his hospital bill an amount largely in
excess of the amount required by statute. At the time
of injury plaintitff was receiving $37.50 a week, as an
automobile mechanic, and was unable to return to his
work for six months, during which period plaintiff was
paid his regular wages, $37.50 a week. Two weeks
after his return to work his wages were reduced to
$30 a week, which continued until in May, when he
was discharged. On July 5, 1921, he began working
as a tinner at $25 a week, in which occupation he has
since continued to work. He testified that after his
re* irn to work he was unable to perform his duties as

comobile mechanic and was given other work. After
ds discharge the defendant paid $15 a week to plaintiff
until July 6, 1921, when the payments were discontinued,
and plaintiff filed application before the compensation
commission for award, where he was granted $9 a week
for 300 weeks from the date of the injury, together with
$7.20 each week for the remainder of his life. On the
appeal in district court the trial judge found that plain-
tiff had sustained a permanent partial disability of both
arms, to the extent of 37/80 and judgment was rendered
awarding plaintiff $6.93 a week from July 6, 1921, for
271 weeks, and thereafter 37/80 of $12 a week, $5.55,
for the remainder of his life. The sole controversy on
this appeal is the amount awarded.

In the district court three physicians were called as
witnesses, two for plaintiff and one for defendant, as to
the extent of the disability of the plaintiff. Omne of
plaintiff’s witnesses estimated permanent disability of
the right arm to be 100 per cent., or total, and of the left
arm to be 25 per cent. The other two physicians practical-
ly agree on 50 per cent. of disability for the right arm
and 10 per cent. for the left arm. The trial judge also
saw and examined plaintiff. The court thereupon
computed the disability as follows: He gave to each
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uninjured arm 100 per cent. efficiency, which makes
200 per cent. for both. Then he added the 100 per cent.
for right arm and 25 per cent. for left arm disability
as estimated by one physician, which gave 125/200 or
5/8 disability for both. He next took the 50 per cent.
for right arm and 10 per cent. for left arm disability,
or a total of 60/200 or 3/10 for both, as testified to
by the other two medical men. The sum exactly be-
tween these two estimates gave the result he adopted as
37/80, permanent disability for both arms, and allowed
plaintiff relief on that basis.

As to the testimony of the physician who estimated
100 per cent. total disability of the right arm and 25
per cent. of the left arm, it is apparently made on the
supposition that plaintiff could no longer follow his
occupation as automobile mechanic, and therefore, as to
that occupation, he was totally disabled. This is not
the correct theory upon which to interpret the statute
as to what is permanent total disability. Epsten v. Han-
cock-Epsten Co., 101 Neb. 442. The plaintiff’s own testi-
mony, as well as that of the medical men, shows con-
clusively that the only permamnent injury to the right
arm is caused by a keloid growth, and the skin and scar
tissue under the arm have adhered so that it prevents
raising the arm higher than the shoulder, with a some-
what restricted movement backward and in some
positions toward the front; that is, the arm is bound
down to the side by the adhesion. The arm itself is not
injured. The fact that he performed various services
for defendant when he resumed work, and has, since
July 1921, been earning $25 a week as a tinner and
.engaged in roofing and cornice work, proves beyond
question that plaintiff has very good use of his right arm,
and that the doctor’s conclusion of total disability
is based upon a wrong theory. Under a study of the
whole evidence, it is apparent that no finding is war-
ranted of a permanent disability greater than 50 per
cent. of the right arm and 10 per cent. in the left arm.
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Indeed, it seems that such estimates are very liberal,
and it is possible there may be some improvement in
the future. The left arm has an adhesion which restricts
the use of that arm, but in a much less degree than in
the right. The finding of the trial court that there
is a permanent partial loss of the use of both arms is
confirmed, but only to the extent of 10 per cent. in
the left and 50 per cent. in the right arm.

As to the method of computation for the compensation
to be awarded, it was held by this court in Frost v.
United States Pidelity & Guaranty Co., ante, p. 161,
that in a permanent partial loss of the use of both
legs the plaintiff was entitled to recover such proportion
ol the compensation allowed for total disability, under
subdivision 1 of section 3044, Comp. St. 1922, as the
extent of his loss would bear to the total loss of such
members. Judge Flansburg correctly stated in the
opinion that the literal interpretation of the statute
is in accord with the legislative intent. The statute
seems plain, and this court should follow its clear
direction.

By a stipulation and arrangement between the parties,
no claim is made for any penalty, and the plaintiff is
not entitled to attorney’s fees.

The cause is remanded, with directions to award
plaintiff $4.50 a week for a period of 271 weeks from
and after July 6, 1921, and after the expiration of said
271 weeks, and for the remainder of his life, he shall
receive from the defendant the sum of $3.60 a week.
The defendant, by an agreement between the parties, has
been paying plaintiff $6.93 a week. The amount paid
in excess of $4.50 a week shall apply on future payments.
No penalty or attorney’s fee is allowed. Costs of this
appeal taxed to plaintiff.

REMANDED, WITH DIRECTIONS.
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ReixaoLd L. KARLIN, APPELLANT, V. FRANCISCAN SISTER-
HOOD OF NEBRASKA, APPELLEE.

FiLep Feeruary 15, 1923. No. 23062.

1. Municipal Corporations: SaLe oF Vacatep Streers. When the
charter of a city of the second class gives authority to the
mayor and city council to sell vacated streets, a sale of such
vacated streets by the city should not be set aside merely because
the selling price may not equal the actual value, unless such
selling price is so grossly inadequate as to raise a presumption that
there was fraud, or that the mayor and council had not acted in
good faith.

PresuMmpTiON. Where a mayor and city council,
acting within the scope of legislative authority, sell and convey a
vacated street, their deed is presumed to be valid and to be based
upon adequate consideration, and the party attacking it must by
clear proof exclude the legal presumptions in favor of the official
acts of such officers.

Evidence examined, and held not sufficient to show fraud or lack
of good faith or abuse of discretion on the part of the mayor
and city council in vacating and selling certain streets in Columbus
to the defendant.

¢

AprPEAL from the district court for Platte county:
A. M. Posrt, JubpGe. Affirmed.

McElfresh & Walker, for appellant.
Albert & Wagner, contra.

Heard before Morrissey, C. J., LETTON, DgaAN and
Goop, JJ., RAPER, District Judge.

RAPER, District Judge.

This action was commenced October 5, 1921, by plain-
tiff Karlin, as a taxpayer, and in his own right as a
property owner, to enjoin the defendant Franciscan
Sisterhood of Nebraska (and other defendants whom
it will not be necessary to mention) from eclosing up
and taking possession of certain streets alleged to have
been illegally vacated and sold by the city of Columhus
to said defendant.

The said defendant has been the owner for many
vears of blocks 3, 4, 12, and 13, Chambers addition to
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Columbus; on block 12 a hospital is maintained. In 1910
the street between blocks 12 and 13 was vacated by an
ordinance, and defendant at once took possession, built
a brick barn thereon, and has since used same in con-
nection with its hospital. Block 3 is north of block 12
and blocks 4 and 13 are east of 3 and 12. In September,
1920, the streets between blocks 3 and 4, and between 3
and 12, and between 4 and 13, were vacated by ordinances
of date September 12, 1920, and of September 7, 1921.
The plaintiff owned and lived upon property one block
and across two streets east of the easternmost part of
the vacated street. November 3, 1921, the city inter-
vened claiming title to the vacated streets. In the
latter part of December, 1921, the city, by ordinance
duly passed, sold and conveyed the vacated streets to
the defendant for $500, and after that the city filed a
disclaimer and was dismissed out of the case. Plaintiff
filed a supplemental petition setting up the sale of the
vacated streets to the defendant and asking that it be can-
celed. Issues were joined, and at close of the hearing
plaintiff was denied relief and the action dismissed.

Appellant bases his right to relief upon the following
proposition, so far as need be considered: (1) That the
vacation of the streets was induced by and solely re-
sulted in private benefit to defendant, and was so done
without providing for or paying damages to plaintiff
and other property owners. (2) That the sale of the
vacated streets was without adequate consideration and
constituted a fraud upon the rights of plaintiff and other
taxpayers. (3) That the vacation and sale of the streets
to defendant was hasty and ill-considered; was done
without regard to the rights of the taxpayers and proper-
ty owners of the city, and was induced by the defendant
for its own personal financial benefit, and did not
Lenefit, the public or the city; and that said acts by
the city council constituted an abuse of discretion of
the mayor and council, and amounted to a fraud.
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The testimony disclosed that the Franciscan Sister--
hood is one of the charitable orders of the Catholic
church and contemplates enlarging the existing hospitai -
to an extent that will require the expenditure - of
probably $250,000 or more; ‘that they receive patients °
from all classes, and accept cases that are charges on
Platte and other neighboring counties, charging a weekly
sum to the counties, which is much less than the ordinary
hospital charge; that under the plans for- the improve--
rments it will be necessary or urgently convenient: to
place some of the new buildings on the block north of the
present hospital (on block 3) and to inclose the four
blocks and vacated streets with walls and fences, and
among other improvements is a contemplated building
to house and care for patients with contagious diseases,
and which the city and county can have the use of (not,
however, without compensation) ; and that the Sisterhood
use the money paid by patients who are financially able,
and donations from charitably inclined persons to pay
the operating expenses.

The plaintiff produced a witness who testified that
the value of the vacated lots which weré sold to the
defendant was $2,000 and plaintiff offered testimony
that by the vacation there would ensue a large ex-
penditure to drain the adjacent streets; also, that the
plaintiff’s property would be deprecidted in value; how-
ever, the testimony as to-extra cost of drainage was dis-
puted by testimony of defendant. It appears without
contradiction that plaintiff has outlet on other streets
than those vacated, but he testifies that, in going to
certain parts of the city,' he will have to go a longer
route. Such, in brief, is the state of the record on the
more 1mportant facts.

The appellee insists that plaintiff has no standing
to maintain the action to enjoin the occupation ‘of the
vacated streets, and because plaintiff, after’ the appeal
was taken, asked for a modification of the decree by
asking affirmative relief in retaxing costs, he is pre-
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cluded from maintaining this appeal. In the view we
take of the matter, it will be unnecessary to pass upon
either of those objections; for this reason, if he does
not show a right to the relief, then it matters not
whether he is a proper party to maintain the suit, or to
pursue the appeal. Upon consideration of all the evi-
dence, we are impelled to hold that the district court’s
decree was right upon the main questions of fact.
Under the proofs appearing in the record, we are not
able to say that the council acted arbitrarily, and
abused the discretion vested in them by the statute, in
vacating the streets, even though it may have resulted
in benefit to the defendant. Such an institution as
is maintained by the defendant has more than a mere
personal pecuniary object. They are regarded as being
of general benefit to the whole community, both city
and surrounding country. To have a place where care
can properly be bestowed upon the sick and afflicted,
without regard to whether they are able to pay, is
of itself sufficient proof that it does tend to help and
improve the necessities and conveniences of the public
at large. Perhaps with its enlarged capacity it may
bring patients and their relatives, attendants and friends
from a distance, and thus enchance the trade of the
merchants and places of entertainment where food and
lodging is furnished. These streets were near the out-
skirts of the city, and there is testimony which shows
that these vacated streets never had heavy travel. All
these matters, and perhaps others which the council may
have had in mind, were no doubt considered, and there is
not sufficient proof in the whole record to show that the
council acted arbitrarily, or abused their diseretion.
To warrant the court in interfering with the action
of a city council acting within the scope of their
statutory authority, the evidemce should be such as to
show with reasonable certainty that their action could
not be construed as having been taken with a view of
the general public welfare. The principal question in
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this case bearing upon the good faith of the city council
and its power to act in vacating the streets seems to be
that the defendant is the one solely benefited by the
vacation. The case of Village of Bellevue v. Bellevue
Improvement Co., 65 Neb. 52, holds that, because the
vacation was had at request and principally for the
benefit of certain property owners, is not ground for
declaring such vacation ordinance invalid.

The plaintif’s property does not abut upon the
streets vacated, nor is the ingress and egress to his
property interfered with. Under such circumstances
he was not entitled to damages on account of such
vacation. Lee v. City of McCook, 82 Neb. 26, and
cases cited therein.

Lastly, as to the claim that the sale of the vacated
streets by the city being for a grossly inadequate price,
such sale should be declared void. One witness, as
above stated, who was interested in same manner as
plaintiff gave his opinion that the streets conveyed to
defendant were worth $2,000. He appeared as an ex-
pert witness as to such value. The trial judge was not
bound to accept the opinion of the witness. But it
should be remembered, further, that the defendant wag
claiming a part of the vacated portion by adverse pos
session. As to whether or not such claim was valid
we do not determine, yet the mere claim, enforced by
the fact that defendant had erected a brick building
cn it and had been in possession for a number of years,
no doubt would affect the market value. We may also
infer that the mayor and members of the council,
being residents, and no doubt more or less familiar
with values of property, used their knowledge when the
sale was ordered. Under these circumstances the find-
ing of the trial judge should not be overturned. @

The evidence not being. sufficient to establish an
abuse of the discretion of the city council, it is not
necessary to pass upon the questions as to whether
plaintiff was entitled to maintain the action. The
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questions of law upon the main facts have been so re-
peatedly passed upon by this court that citations there-
for are not needed.
The action of the district court in dismissing plain-
tiff’s petition is right, and is
AFFIRMED.

Ray C. PAULEY, APPELLEE, V. EARL KNOUSE ET AL.,
APPELLANTS.

‘Fiep FEBRUARY 15, 1923. No. 22205.

1. Judicial Sales: REVERSAL OF JUDGMENT: ParTiEs ProreEctEp. Upon
the reversal of a judgment under which an order of sale
is issued and the land of the judgment debtor sold, it is a good
faith purchaser only whose title acquired at the judicial sale will
be protected by the provisions of sections 8590 and 9023, Comp.
St. 1922,

2. Deeds: BreacH oF COVENANTS: DaMaces. In a suit by the grantee
against his grantor for breach of covenants of warranty, wherein
it appears that the title to the land conveyed completely failed, the
measure of damages is the consideration paid for the land, with
interest thereon, together with such costs and expenses, including
attorney’s fees, as were reasonably incurred by the plaintiff in an
honest endeavor to maintain his title.

: Wire NoT LiasLe. In a suit to recover damages
for breach of covenants of warranty, wherein it appears that the
wife joins with her husband in the conveyance of property owned
by him for the sole purpose of relinquishing such contingent interest
in the premises as she may have as a wife, the wife is not liable in
damages, and it is error to render judgment against her therefor.

AprpEAL from the district court for Lancaster county:

TREDPERICK E. SHEPHERD, JUDGE. Affirmed as to appel-

lant Earl Knouse, and reversed and dismissed as to

_appellant Bertha M. Knouse.

A. H. Gutberlet and Kelso A. Morgan, for appellants.

Cosgrave, Campbell & Ankeny and A. Moore Berry,
contra.

Heard before Morrissey, C. J., LeETTON and DAYy,
JJ., RapEr and Troup, District Judges.
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Troup, District Judge.

“An action to recover damages for alleged breach of
covenants of warranty in the purchase and sale of certain
real estate in the city of Lincoln, Nebraska.

In his petition the plaintiff alleges the purchase of the
land in question from the defendants on April 6, 1917,
for the sum of $1,800, receiving from defendants a deed
conveying to him the title to said land in fee simple, with
the usual. covenants of warranty, a complete failure of
the title so conveyed, as evidenced by certain prior ad-
judications of the court, and prays for damages in the
sum of $2,350.

Defendants, answering, admit the sale of the property
to plaintiff for the sum stated and the execution and
delivery of the warranty deed with the usual covenants
of warranty; that defendants obtained title to said
premises, through mesne conveyances, from one Roy A.
Bickford, who purchased the same at judicial sale; that
the title conveyed by defendants to plaintiff is in no
way defective; that no breach of warranty has oc-
curred; and deny that plaintiff has been damaged in any
sum whatsoever.

A jury being waived, a trial to the court resulted
in a judgment for plaintiff in the sum of $2,224.60.
Defendants appeal.

All the facts necessary for a review of this case
are comprised in a certain stipulation by the parties
filed herein, a recital of which will go far toward in-
dicating what the decision in the case must be, the
substance of which, together with certain proceedings
to which it refers, are as follows:

That on and prior to May, 1915, one Charles L.
O’Connor, then a resident of California, was the owner
in fee of the real estate in controversy; that on or
about May 20, 1915, one Martha E. Coates, the mother-
in-law of O’Connor, commenced an action in the distriet
court for Lancaster county, Nebraska, against O’Connor
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to recover on an alleged claim for work and labor as
nurse, in the sum of $600, by attachment on the real
estate in question, and obtained service against the
defendant O’Connor by publication. No appearance
having been made by the defendant, default was taken,
and on September 27, 1915, judgment rendered against
him for the sum of $600 and costs; thereafter an order
of sale was issued and published, and on November
30, 1915, the premises in question were sold to one
Roy A. Bickford for the sum of $600; on December 4,
1915, the sale was confirmed and deed ordered, and on
the same day the sheriff’s deed was executed and deliver-
ed to the purchaser Bickford, who on the same day flled
the same for record in the office of the register of deeds.
of Lancaster county. On December 10, 1915, Bickford.
conveyed the property to one Snavely, who on April 5,
1916, conveyed to one Adler, who on September 13, 1916,
conveyed to one Traver, who on October 18, 1916, con-
veyed to Earl Knouse, one of the defendants in the
present action, who in turn, and on or about April
6, 1917, conveyed by warranty deed containing the
usual covenants of warranty the south 100 feet of said
lots to the plaintiff herein, Ray C. Pauley, who took
possession of the same and erected valuable improvements
thereon. On December 10, 1915, and at the same term
of court in which the judgment was rendered against
him in the suit of Coates v. O’Connor, the said O’Connor
filed a motion in said case, supported by affidavits,
moving the court to vacate the judgment rendered
against him on the ground of accident and mistake on
the part of his attorney. Said motion was overruled by
the district court, but, upon appeal duly taken, this
court on June 15, 1918, reversed the action of the
district court and held that, under the facts and eir-
cumstances appearing, the judgment rendered against
the defendant O’Connor and the sale of his land made
thereunder should be vacated and set aside, and the



Vor. 109] JANUARY TERM, 1923. 719

Pauley v. Knouse.

same was so vacated and set aside. While this court,
in its opinion in said case, did not directly pass upon the
question whether Bickford was a good or bad faith
purchaser at the judicial sale, leaving that .to be deter-
mined thereafter, nevertheless it did stropgly intimate
that he was not of the former class, and further held
that, in a case where “there has been a sale of attached
property under circumstances which would amount to
notice to the purchaser of the rights of the defendant,
lie will be held to purchase subject to the defendant’s
rights.” SeeCoats v. O’Connor, 102 Neb. 602.

Soon after the decision of this court above mentioned,
Pauley, the plaintiff in the present suit, instituted
an action in the district court for Lancaster county
against O’Connor, seeking to quiet the title to said
premises in the plaintiff Pauley. By agreement of
parties this case was consolidated with the then pending
case of Coates v. O’Connor and they were tried to-
gether. After a hearing thereon, that court, by its
decree of July 10, 1919, found the issues generally in
favor of defendant O’Connor, and, among other things,
found especially that on June 28, 1915, and soon after
the commencement of the suit of Coates v. O’Connor,
a lis pendens was filed in the office of the register of
deeds of Lancaster county giving notice of the com-
mencement of said suit and its purpose, and that the
same had never been discharged of record, and further
found “that in taking title to the said premises an ab-
stract was furnished which showed the undischarged
lis pendens, and also disclosed the filing of the bill of
exceptions and the motion to vacate the judgment at
the same term of court at which the judgment was
entered in the case of Coates v. O’Connor.” The court
further found, ‘“as a matter of law from the stipu-
lation of facts and the findings of facts hereinabove
recited and set out, that none of the purchasers dealing
with said property were good faith purchasers within
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the meaning and intent of the law, and that the said
defendant Charles L. O’Connor is entitled as a matter
of law, to have his title to said premises quieted and con-
firmed in himself free and clear of the claims of the
plaintiffs and each of them,” excepting, however, the
matter of improvements; the rights respecting which
were left to be determined under the provisions of the
occupying claimants act. From this decree no appeal
was ever taken, and it therefore stands as a final ad-
judication upon all matters involved therein.

Thereafter, and on or about March 2, 1920, the
present suit was instituted by the plaintiff against the
defendants herein for the purpose and with the result
as already stated. _

Appellants complain of error upon two grounds only,
as follows: (1) That the decision of the lower court
is contrary to the evidence introduced. (2) Said de-
cision is contrary to the laws of the state of Nebraska
and to the decisions of the supreme court of the state
of Nebraska. In our opinion neither of these complaints
are well founded.

As to the first proposition, it is difficult to conceive
how it can reasonably be claimed that the decision of
the lower court is contrary to the evidence introduced.
It is in evidence that on April 6, 1917, the defendants
herein undertook to convey the title to these premises
by warranty deed, wherein they covenanted that “we
are lawfully seized of said premises; that they are
free from incumbrances; and that we have good right
and lawful authority to convey the same; and we do
hereby covenant to warrant.and defend the said prem-
ises against the lawful claims of all persons whom-
soever,” excepting only certain specified general and
special taxes; and that, in consideration of such warranty
and promige of pP\'}te\,uuu, the plaintifi paid the de-
fendants $1,800. It is the undisputed evidence that,
after the deed was given and the consideration therefor
paid and before the commencement of this suit, it was
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conclusively adjudicated by a competent tribunal of
the state, in a suit of which the defendants had actual
knowledge, that the defendants never at any time had
any title whatsoever to the property which they could
convey to the plaintiffs or any one else, but, instead,
{he title at all times belonged to another and in whom
the title was thereupon quieted; that being true, the
plaintiff obtained no title whatsoever by defendants’
deed nor any consideration for the purchase price paid
by him to the defendants, and was therefore entitled
to recover damages sustained by reason of a breach of
the covenants of warranty contained in the deed in
question.

As to the amount of damages sustained by the plain-
tiffs, the greater part thereof, to wit, the purchase price
of $1,800, is of course apparent, and the remainder
or difference between this sum and the total amount
of judgment, to wit, $2,224.60, was for items of expense
actually incurred by plaintiff in an effort, in the
meantime, to maintain his title, consisting of taxes,
court costs and attorney’s fees, respecting all of which
ample proof was adduced for their allowance by the
stipulation of the parties that these expenses were actual:
Iy incurred and are reasonable in amounts.

As to any contention that reasonable attorney’s fees
incurred by plaintiff in defense of his title may not
be allowed as part of the damages sustained in a suit
for breach of covenants of warranty, we think it sufficient
to refer to the case of Walton v. Campbell, 51 Neb.
788, wheréin it is held that in such a case an attorney’s
fee incurred is one of the proper elements of damages
to be allowed. See, also, Cheney v. Straube, 35 Neb.
521; Dale v. Shively, 8 Kan. 276; Seitz v. Peoples Sav-
ings Bank, 140 Mich. 106; Meservey v. Snell, 94 Ia. 222.

In respect to the second objection, that the decree of
the lower court is contrary to the laws of the state and
the prior decisions of this court, the claim of defendants
seems to be that, notwithstanding the order of this
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court vacating the judgment and sale in the case of
Coates v. O’Connor, the same should not be allowed tc
affect Bickford, the purchaser of the property at the
judicial sale; that he should be allowed either to retair
the title obtained through the judicial sale, or, failing
in that, have his purchase money returned to him, and
they cite sections 7646, 8087, Rev. St. 1913 (Comp. St.
1922, secs. 8590, 9023), and numerous decisions of this
court relating to said sections.

Bickford is not a party to this suit, and we have
therefore no authority to make any orders either for
or against him. But, if defendants claim that the title
to the premises obtained through the judicial sale having
failed the purchase money should be restored for their
use and benefit, the answer is that, under the provisions
of section 8087, it is the judgment creditor (in this case
Martha E. Coates) who should restore said money, and
we know of no one disposed to prevent defendants from
seeking restoration from that source if they so desire.
If defendants claim is that, under either section the title
obtained through the judicial sale should not fail even
though the judgment under which it was obtained was
vacated and set aside, then our answer is that under
both sections the judicial title is preserved to good
faith purchasers only—under section 7646 by its own
express provisions, and under section 8087 by a con-
struction of that section by the decisions of this court.
See Coates v. O’Connor, 102 Neb. 602, particularly the
opinion of Judge Sedgwick on motion for rehearing;
“also, Kazebeer v. Nunemaker, 82 Neb. 732.

As already stated, by the decree of the Lancaster
ccunty district court of date July 10, 1919, in the con-
solidated cases of Pauley v. O’Connor, it was expressly
and finally adjudicated that “none of the purchasers
dealing with said property were good faith purchasers
within the meaning and intent of the law.” That
being the case, Bickford is not of the class of purchasers
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whose title is protected by the statute. These objections
must therefore be overruled.

Included, however, in this assignment may be con-
sidered the objection made in defendants’ brief that it
was error on the part of the lower court to render
judgment against the defendant Bertha M. Knouse.
We are of the opinion this point is well taken and
should be sustained.

Section 1566, Rev. St. 1913 (Comp. St. 1922, sec. 1515)
declares: “A marrled woman shall not be bound by any
covenant in a joint deed of herself and husband.” While it
has been held that this statute was abrogated by the mar-
ried woman’s act, so far asit attempted to release her from
covenants made in a conveyance of property held in her
own right, and in which her husband joins, we think the
statute still effective to protect her against covenants
contained in a deed in which she joins with her husband
in a conveyance of property owned by him for the
sole purpose of relinquishing such contingent interest
as she may have in the premises as wife. See Pochin v.
Conley, 74 Neb. 429. ‘

The title to the premises conveyed in this instance
was exclusively in the defendant. Earl Knouse. The
defendant Bertha M. Knouse was his wife, and, it not
appearing that she had a greater interest, she presumably
joined her husband in the conveyance to plaintiff for the
purpose only of relinquishing such contingent interest,
if any, she may have.-had in the premises as such wife.
In that event she is not .liable, and it was error to
render judgment against her. The plaintiff, in his brief,
does not contend against this objection, and by his
silence may therefore be presumed to acknowledge this
objection as well founded. :

The judgment, therefore, is reversed and the case
dismigssed as to defendant Bertha M. Knouse, but is
affirmed as to the defendant Earl Knouse.

: JUDGMENT ACCORDINGLY.
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Crty NATIONAL BANK OF LINCOLN, APPELLEE, V. D. .
JONES, APPELLANT.

FiLep FeBruary 15, 1923. No. 22214.

1. Bills and Notes: DirectioNn oF VEerpict. Upon an examination of
the evidence in a suit upon promissory notes, in which at the
close of the trial the court directed a verdict for the plaintiff for
the amount of the notes, held, the directed verdict was proper.

2. Appeal: Harmress Error. Upon objection to the refusal of certain
testimony on cross-examination, held, if the refusal was error at
all, it was manifestly error without prejudice.

APPEAL from the district court for Lancaster county:

FRrEDERICK E. SHEPHERD, JUDGE. Affirmed.

George W. Ayres and Peterson & Devoe, for appellant.
Stewart, Perry & Stewart, contra.

Heard before MoRrRrissgY, C. J., LETTON and ALDRICH,
JdJ., RaPer and TrouP, District Judges.

Troup, District Judge.

A suit by the City National Bank of Lincoln, Nebraska,
against D. R. Jones and the Standard Securities,
a corporation, to recover judgment upon two promissory
notes for an amount aggregating $6,057.30, executed
and delivered by defendant Jones to his codefendant
Standard Securities and by that company indorsed
and delivered to plaintiff for value before maturity.

The petition is in the usual form in a suit for the
purpose named. By answer the defendant Jones admits
the execution and delivery to the Standard Securities
the notes in suit, but alleges that said notes were pro-
cured by the Standard Securities through the false repre-
sentations of the officers of that company, and that plain-
tiff had notice of the fraud or was chargeable with
notice at the time of its acceptance of said notes from
the payee. The reply denied the allegations of fraud:
denied that plaintiff had any notice of alleged fraud
having been practiced by the payee upon the maker of the
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notes; but, on the contrary, alleges that it purchased said
notes in due course of business, for valuable consider-
ation, before due, in good faith, and without notice of
any infirmity therein or defense thereto.

A trial was had before the court and jury, at the
close of which, however, the court directed a verdict for
the plaintiff and against both of said defendants for
the amount due on the notes and rendered judgment
therefor. Defendant Jones alone appeals, and assigns
as error the instruction of the court directing a verdict
against him, and this now is the only question for
determiiation,

There is only one way by which this question properly
may be determined, and that is carefully to read the
evidence and discern what it discloses. This we have
done, and, after doing so, we express a serious doubt
if, from the entire record, there can be found evidence
enough tending to show fraud or misrepresentation
practiced by the officers of the Standard Securities upon
which the defendant Jones relied to justify the court
in submitting to the jury even that question. ,

But, for the sake of further demonstration, concede
that there is. Of course, that is not enough. The case
must go further and there must be either some evidence
tending to show bad faith or some lack of evidence
tending to show good faith on the part of plaintiff
in accepting the notes in suit before the right of plain-
tiff to recover can be defeated.

Assuming that there is evidence of fraud, deception,
or false representations practiced on defendant Jones
by the officers of the Standard Securilies, by which
Jones was induced to give to that company one or
both of the notes in question, and on which false repre-
gentations Jones relied and acted and was thereby
injured, sufficient to carry that question to the jury, and
assuming, which we do, that in such instance the burden
rests upon the plaintiff to show its bona fides and its
entire freedom from knowledge or suspicion of such
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false representations before or at the time it acquired
said notes, then we are clearly of the opinion that
situation has been more than amply met by plaintiff’s
cvidence.

We do not find in the entire record a Word of evidence
or circumstances arising therefrom to warrant a belief
that plaintiff, at or before the acquisition of the notes
in suit, had any notice or knowledge of fraud or
deception practiced by the payee upon the maker of the
notes, either by false representations or otherwise, where-
by the maker was induced to execute and deliver said
notes, or that plaintiff was in possession of any facts
sufﬁuent to suggest that there might be some infirmity
in the notes or defense thereto.

The fact that plaintiff at one time exchanged some
stock in another corporation for an equal amount of
stock in the Standard Securities company, which, soon
thereafter, upon the expressed desire of the officers of
the Standard Securities, was reexchanged, and the
further fact that the business ‘quarters of plaintiff and
the Standard Securities were located in the same
building, with a more or less obscure passageway be-
tween them, unaided by any other fact or suggestion
that there was any connivance or secret relation exist-
ing between these two parties, are not even circum-
stances so different from those which are liable to
avise or exist at any time between individuals or cor-
porations dealing with each other in due course of
business as to warrant serious consideration.

On the other hand, the plaintiff’s officers testified
that at no time did they have anything to do with
the affairs or management of the Standard Securities
company, but that for an indefinite time prior to the
transaction in question plaintiff had been accustomed
to deal with said company, as it had with others, in the
acceptance of notes and other securities, and that it had
frequently accepted, through said company, the notes
of defendant Jones, which he had given for the purchase
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of automobile trucks, and which notes had always been
taken up when due; that plaintiff supposed, at the. time
it accepted the notes in question, that they were so-
called “truck notes,” and knew nothing to the contrary
until about two weeks before the trial of "this case
in the district court.

L. B. Howey, president of plaintiff bank, who had
most to do in the purchase of the notes in suit,
testified that at. the time he accepted these notes for
the bank he had no notice or knowledge of any kind
of any fraud or misrepresentation practiced or claimed
to have been practiced against the maker of said notes,
or of any infirmity or defense of any kind existing
against them; that he accepted said notes in payment
¢f other truck notes then due of an equal amount,
in due course of business, supported by a financial
statement of the maker. L. J. Dunn, vice-president
of plaintiff bank, testified to the same effect. There is no
evidence to the contrary.

Defendant complains that the trial court unduly
restricted the cross-examination of plaintiff’s witnesses,
and an instance is quoted in his brief, presumably as
strong as any to be found, to the effect that, when
Mr. Howey was being cross-examined as a witness, and
it appearing that the notes in suit had been drawn
payable to the maker, but properly indorsed by him,
referring to one of said notes, the witness was asked:
“Did you make any inquiry as to why the note was
drawn that way?”’ to which the court sustained an
. objection interposed ‘“as immaterial, for the reason
that that gives no notice of any infirmity in the note.”

While we are of the opinion that it might have been
as well, perhaps better, to have permitted an answer
to this question, yet as there was no intimation that the
answer of the witness, whatever it may have been,
would be followed by any disclosure damaging to the
- plaintiff, the court’s ruling, if error at all, was mani-
festly error without prejudice.
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We are clearly of the opinion that the court did
not err by instructing a verdict for plaintiff. Indeed
we are of the opinion that the court would have erred
had it dome otherwise, and a verdict for defendant
rendered.

AFFIRMED.

STATE, EX REL. HiraM CHASE, RELATOR, V. Guy T.
GRAVES, DISTRICT JUDGE, RESPONDENT.

FiLep FeBrUARY 27, 1923. No. 23170.
Mandamus: DeniaL oF WRIT. “Although delay in applying for a writ
of mandamus is not an absolute bar, it may be sufficient ground,
in the discretion of the court, for denying the writ” State .
Holmes, 3 Neb. (Unof.) 183.
Original proceeding in mandamus to compel respon-
dent, as district judge, to abate a suit to partltlon land.
1th denied.

Hiram Chase and A. R. Oleson, for relator.
J. A. Stnghaus, contra.

Heard before Morrissey, C. J., LETTON, ROSE and
DgeaN, JJ., RAPER, District Judge.

PeEr CURIAM.

This is an original application for a peremptory writ
of mandamus to compel the judge of the district court for
Thurston county to abate an election to partition a tract
of land. Relator claims to be the owner of the land in
controversy and insists that plaintiff in the partition .
suit should be required to test his claim of title in an
action at law wherein the right of relator to a jury
trial will be protected. Respondent filed herein 4an au-
swer in which the p1oceedings' in the partition suit are
pleaded in detail. - The issues are submitted to- the court
for judgment on the pleadings. '

Relator is not entitled to a writ. Mandamus is not
in every instance demandable as a matter of right. The °
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court in many cases may rely on its own discretion in
determining whether a writ should be issued. An un-
reasonable delay resulting in prejudice to a party to be
affected by the writ may be a sufficient ground for
denying it. State v. Holmes, 3 Neb. (Unof.) 183.

If relator was entitled to a writ of mandamus abating
the partition suit, the right:existed when the district
court denied the abatement. Instead of demanding the
writ at the time, relator filed answers in the partition
suit, participaied in the trial, awaited judgment on the
issues, permitted the land to be sold and the sale to be
confirmed. He did not apply for mandamus until after
plaintiff in the partition suit had borrowed money on
the strength of the title acquired at the judicial sale
and until after the district court had distributed the
proceeds thereof. He permitted the time for an appeal
to expire without superseding the judgment in the
partition suit or attempting to have it reviewed. These
are circumstances under which a court may in the
exercise of judicial discretion refuse to allow a writ of
mandamus without inquiring into the merits.

WRIT DENIED.

LULL NGFEL LLAN V. LID f -
ErrA VWEDDINGFELD, APPELLANT, CAROLINE WEDDING
FELD ET AL., APPELLEES.

Fiep FeBruary 27, 1923. No. 22243,

Partition. Sections 9238, 9258, and 9261, Comp. St. 1922, construed,
and held that, when there is an outstanding estate for life, vested
in a third person, in the whole of the premises of which partition
is sought, a remainderman cannot maintain an action in partition
over the objection of the holder of the life estate.

ApPEAL from the district court for Dixon county:
Guy T. GrAvES, JUDGE. Affirmed.

Kingsbury & Hendrickson, for appellant.
W. D. McCarthy, contra.
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Heard before Morrissey, C. J., LETTON, DEAN and
Goob, JJ., RAPER, District Judge

Morrissgy, C. J.

One Weddingfeld died seised of 200 acres of land
in Dixon county, Nebraska. Under the provisions of
his will, which was duly probated, his widow, Caroline
Weddingfeld, one of the defendants in the action, be-
came vested with a life estate in all of the land. Plain-
tiff and the defendants Ella Virginia Weddingfeld and
Albert Weddingfeld, minors, are the joint owners or
tenants in common of the remainder. While the owner
of the life estate was living and in possession of the
property, plaintiff instituted this suit, and by her petition
prayed partition of the real estate. The trial court sus-
tained a general demurrer to the petition and dismissed
plaintiff’s cause of action. The question presented on
this appeal is: Can partition be had over the objection
of the holder of the life estate in possession during
the continuance of the life estate?

“The general rule which prevails with few exceptions
unless it has been changed by statute is that a joint
tenant or tenant in common will not be permitted to
maintain a suit for parfition unless he has an estate
in possession, namely, such an estate as entitles him
to enjoy the present possession of the property and
-receive the rents and profits thereof as one of the joint
tenants or cotenants thereof.” 15 Ency. Pl. & Pr. p.
784. Seé Brown v. Brown, 67 W. Va. 251, 28 L. R. A.
1. 8. 125, and note; Striker p. Mott, 2 Paige Ch. (N. Y.)
387; Eberle v. Gaier, 89 Ohio St. 118; Alexander v.
Alewa,nder 26 Neb. 68.

It will be seen that an essential element requisite to
the maintenance of the action is the possession, actual
or constructive, or the immediate right to such possession
of the lands sought to be partitioned. The proceeding
operates upon the possession and enables each of the
owners to take and enjoy his share of the common or
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joint estate. However, it is argued by plaintiff’s at-
torneys that this action may be maintained by virtue
of the provision of section 9238, Comp. St. 1922, which
provides:

“When the object of the action is to effect the partition
of real property among several joint owners, the petition
must describe the property, and the several interests
and estates of the several joint owners thereof, if known.
All tenants in common, or joint tenants of any estate
in land may be compelled to make or suffer partition
of such estate or.estates in the manner hereinafter pre-
scribed.”

Counsel point out that, in this section, “nothing what-
ever is said about possession or the right of possession.”
And they argue that because of the absence of a reference
to possession or the right of possession the legislature
intended to say that partition might be had although
the parties seeking the relief had neither the possession
nor the right thereto. A reading of the statute, however,
discloses that it provides for partition only among
‘“Yenants in common. or -joint tenants.” Before it can
be invoked to compel the holder of the life estate to
submit to partition, a court must first hold that the
holder of the life estate and the remaindermen are
“tenants in common or joint tenants.” It is plain that
plaintiff and her two minor children whom she has
made defendants are tenants in common or joint tenants
in remainder, but they are not tenants in common or
joint tenants with the holder of the life estate. She
holds her interest in severalty. As to her it is not
necessary that the statute make reference to possession,
or the lack of possession, because she does not fall
within its terms.

But counsel point to two succeeding sections of the
statute, namely, 9258, Comp. St. 1922, which provides
for the payment of incumbrances, if any are found to
exist, and section 9261, which provides:

“If an estate for life or years be found to exist
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as an incumbrance upon any part of said property, and if
the parties cannot agree upon the sum in gross which
they will consider an equivalent for such estate, the
court shall direct the avails of the incumbered property
to be invested, and the proceeds to be paid to the in-
cumbrancer during the existence of the incumbrance.”

When these sections are read in connection with 9238
they cannot be construed to confer upon the remainder-
man the right to force partition upon the holder of the
life estate. Section 9261, upon which chief reliance is
placed, does not authorize the court to ascertain the
value of the life estate and pay it over to the holder
of the ‘life estate, but, on the other hand, it directs
the court to have the entire fund created by the sale
invested, “and the proceeds to be paid to the in-
cumbrancer during the existence of the incumbrance.”
Tt is clear, we think, that the provisions of the last
two mentioned sections are meant only to apply, first,
to cases where there is an ordinary incumbrance, such
as a mortgage; and, second, where there is an estate
for life or for years and the holder of such estate
voluntarily submits to the partition, but, having gone
-thus far, fails to agree with the other parties in interegst
upon the value of the life estate. In that event the court
orders the investment of the entire amount realized from
the sale. It therefore follows that the demurrer was
properly sustained.

The further assignment is made that the court
erred in dismissing plaintiff’s cause of action against
the minor children. Service of summons was not had
upon the children and no appearance was made in their
behalf. The issue was treated as one between plaintiff
and the holder of the life estate, and the order of dis-
missal was apparently made for the accommodation
of plaintiff, so that she might have an order from which
appeal would lie to this court.

There is no error in the record, and the judgment
is AFFIRMED.
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ORMAN S. JEFFERY, APPELLANT, V. SILAS H. BURNHAM,
JR., ET AL., APPELLEES.

Fiep FEBrUARY 27, 1923, No. 22149:

Trover. Plaintiff agreed to exchange liberty bonds for first mortgages
upon irrigated land in Wyoming. The liberty bonds were delivered
when the contract was made, and it was agreed that the mortgages
should be sent to him by mail. When the papers arrived they
proved to be assignments of deferred payment contracts for the
sale of land and water rights under the Carey Act. Plaintiff
promptly tendered back the notes, assignments, and contracts,
and demanded the return of the liberty bonds, which was refused,
and the bonds sold. Held, that under the evidence the retention
and sale of the bonds constituted a conversion, and the plaintiff
was entitled to recover.

AppEAL from the district court for Lancaster county:

FREDERICK E. SHEPHERD, JUDGE.- Reversed.

W. L. Kirkpatrick, Good & Good and P. C. Spencer.
for appellant.

Stout, Rose, Wells & Martin and Bruce Fullerton,
contra.

Heard before Morrissey, C. J., LETTON, DEAN, DAY
and ArpricH, JJ., REDICK, District Judge.

LutToN, J.

This is an action for conversion, brought to recover
the market value of certain liberty bonds delivered by
the plaintiff to defendants in exchange for certain
first mortgages upon irrigated land in Wyoming, which
were to be sent him by mail.

Plaintiff 'alleges that defendants tendered some notes
and contracts of sale, but that the securities tendered
were not first mortgages, as agreed; that he promptly
offered to return to defendants all securities and papers
delivered by them and demanded the return of his
Liberty bonds, which was refused, and the bonds were
converted by defendants to their own use.

The defendants admit the receipt of the bonds, and
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allege that a contract of exchange was made with plain-
tiff, and that he was informed of the nature of the
securities and was familiar with the same, and that he
made the contract of exchange with full knowledge.
They deny all allegations of fraud. They also file a
counterclaim for $113.77 and interest, as the amount
due them on the exchange over and above the face value
of the bonds.

The case was tried to the court without a jury, re-
sulting in a judgment for defendants on the plaintiff’s
claim, and for the plaintiff on the counterclaim.
Plaintiff appeals. '

James R. Deane, a member of the firm of Burnham
& Deane, who had formerly sold some stock in a brick
company to the plaintiff, Jeffery, called upon the latter
at his home near Benedict, Nebraska, about September
22, 1920, and left with Mr. and Mrs. Jeffery a circular
to examine, telling them that they could make 8 per
cent. on their money by investment in the securities he
was offering, instead of 414 per cent. which they were
receiving upon the liberty bonds which they held. The
circular is entitled:

“Burnham & Deane,
Investment Bankers.
“Dealers in Conservative Bonds,
Mortgages and Investments.”
On the next page of the circular:
“Mortgage Notes Yielding 8%

“We offer, subject to prior sale, $175,000 worth of
first lien and first mortgage on Carey Act lands be-
longing to the Lake View Canal Co. These securities
are the unpaid balance amounting to $37.50 per acre
on a perpetual water right granted to the Lake View
Canal Company by the state of Wyoming, and are
further secured by the land which is irrigated by this
water.”

The circular states, among other things: “We believe
in offering a security that the paramount consideration
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is, ‘What will the lands on which a mortgage is held
e worth at maturity?” We further believe, and we
always bear this in mind, that unless the land which
secures a mortgage note is bound, beyond a question
of a doubt, to increase in value, that the holder of a
mortgage note is in a somewhat precarious condition.”
Also: “Remember, when we present this attractive in-
vestment to you, you are not buying a mortgaege which is
based on a speculative value. The value of the water and
land which has been purchased in this particular instance
has been fixed by the state of Wyoming, therefore, you
are absolutely assured that the moment this land is put
ander cultivation, and a great deal of it has already
been put ander cultivation, that this land security will
increase as time goes on, and you would never have to
foreclose for the payment, as the surrounding farmers
would not allow this land to be sold for the mortgage.”
The italics are ours and are inserted merely to make
evident the frequent use of the ferm “mortgage” as
- describing the articles to be sold. ,

There are a number of other statements in the cir-
cular, which, if all reference to “mortgages” and “first
niortgages” were eliminated, might give a fair and correct
idea of the nature of the securities, but, when considered
in connection with the statements and implications that
the securities offered are “mortgage notes” and “first
lien and first mortgage on Carey Act lands,” they, and
the oral statements by Deane, were well calculated to
deceive any person not familiar with the somewhat
intricate provisions of the United States statutes and the
statutes of Wyoming regarding such reclamation projects,
and with the nature of assignments of contracts of
purchase of water rights under such statutes.

Deane returned to the Jeffery farm on September
29, and, after considerable conversation relating to
“mortgages,” he left and returned again on the 30th,
when he, with Mr. and Mrs. Jeffery, went to the bank
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at Benedict. Mr. Ward, the banker, testified as follows:
“I said, “What are you doing Mr. Jeffery? Are you selling
these bonds to this man?’ or something, and Mr. Deane
spoke up and said, ‘He is trading me $5,000 worth of
liberty bonds for a first real estate mortgage on Wyoming
irrigated land drawing 8 per cent. interest;’ and he went
on to explain how much better it was to be _drawing
3 per cent. on a first real estate mortgage than carrying
the bonds at 414 per cent. and I agreed with him.” Mr.
Jeffery had delivered the bonds to Deane at the bank.
Ward testifies, “I asked Mr. Deane if he had the
mortgage with him, and he said, ‘No, I haven’t, it will
be mailed from Lincoln.’” A receipt in the following
form was then given by Deane:
“Benedict, Neb. Sept. 30th, 1920.

“$5,000.

“Received of Orman 8. Jeffery five thousand and
00/100 dollars. Account mortgage in amount of $5,000
to be mailed from Lincoln office.

“Burnham & Deane by J. R. Deane.”

A letter is in the record from Burnham & Deane to
Jeffery under date of October 2, acknowledging receipt
of the $5,000 in liberty bonds, “received from you
on your purchase of five-year notes from us,” and
inclosing an assignment of water contract and a five-
vear note of Frank J. Hubka for $3,700.05, indorsed
without recourse. The Iletter also suggests that the
firm had selected, in addition to this note, three notes
to Oscar Johnson, making a total of $5,422.50, leaving
a balance due. of $506.70, and concluding, “If this
arrangement is not satisfactory, kindly let us know at
once.” On receipt of this letter with the Hubka con-
tract and note, Jeffery went to Benedict to consult
his banker, and he and Mr. Ward went to York to
see a lawwer, Mr. Kirkpatrick. The next day, October
6, the Jefferys went to Lincoln to see Mr. Deane in
order to procure the return of the bonds. They then
tendered back to Deane all the papers which had been
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sent and asked for their bonds. Deane looked them
over, and handed them back, saying, that Mr. Burnham
Lad the bonds, and he would have to find out if he
had disposed of them; that' as soon as he saw Mr.
Burnham he would write and let them know. Jeffery
was unable to wait and went home. The next day they
received a letter, dated October 9, stating the. bonds
had been disposed of “last Saturday,” and inclosing
two notes given by one Robertson. The letter does
not mention “mortgages” but speaks of the papers as
“gecurities.” It also states that there is a balance due
of $62.63, for which a remittance is asked. This action
was brought within 30 days. ~

Defendants say that Jeffery was familiar with such
deferred payment contracts and with their sale and as-
signment as securities, and contracted with full knowl-
edge at arm’s length. This is based on his testimony, as
follows: “Q.  What, if anything, did he say about
the Carey Land Act? A. Well, he said that this land was
under the Carey Act, land act, and he says that the
‘Wheatland project was under the Carey Land Act, and
T told him that it was, and he said there was nothing
that was any better. I told him that I guessed that
they were all right as far as anything that I knew, that
different ones had told me that that was the best there
was, and that was as much as I knew about it. Q. That
18 the land deal we are talking about? A. The Carey
Act water right—you see the Carey Act—that is under
the Carey Act water right. Q. You discussed the
quality of the Carey Act water right? A. Well, that
was about all that was said. He said, ‘Well, then,
vou know what the Carey Act is? I said, “That is about
all T know about it’”—and upon the further fact that
Jeffery, some 20 years before, had bought land with a
water right under the Carey Act in Wyoming from a
real estate agent, and had finally procured his deed or
patent from the state of Wyoming. C

These facts do not establish that he was informed of
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the nature and character of these securities. Thig
is only an inference of defendants and is un-
warranted. There is no evidence that Jeffery ever had
anything to do with the purchase or sale of water-right
contracts under the Carey Act as securities, or that
he contracted for and expected to receive anything but
first mortgages upon the land itself. When a man con-
tracts and agrees to exchange first mortgages for liberty
bonds, he ought to be required, if he tenders securities
other than first mortgages, to show that he fully dis-
closed the real and true character of such securities
before the contract was made so that the minds of thc
parties met with full knowledge. Deane may have be-
lieved all that he said, and all that was in the circular,
but this would not deprive Jeffery of the right of re-
jection if the securities tendered were not such as were
represented. Assuming that the notes and assignments
of contract are worth as much as mortgages would be
worth, this does not affect Jeffery, because he had the
1ight to stand on his contract and insist that his bonds
be returned when defendants failed to deliver the
mortgages. Such securities are not first mortgages,
and to describe them as such in the circular and by oral
statement was a misrepresentation as to their character.
When the liberty bonds were procured from Jeffery.
they were disposed of almost immediately, and, al-
though plaintiff acted with the utmost promptitude as
soon as he found that the mortgages he bought were not
delivered, the defendants retained and still retain the
fruits of the transaction.

On the undisputed facts, Jeffery did not receive that
for which he agreed to exchange his bonds. The sale
of the bonds by defendants until after Jeffery was
willing to accept the notes and assignments sent him
was unauthorized, and constituted a conversion of hig
property. This is not a case of rescission on the ground
of fraud. There never was a contract to exchange
liberty bonds for the papers sent Jeffery. The contract
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with him was never executed by defendants, and the
bonds never rightfully became their property.

The case was tried to the court without a jury, but
the principle that the findings of a court upon the facts
in a law action upon conflicting evidence, like a verdict,
will not be set aside unless manifestly wrong does not
apply in this case, because the evidence in regard
to the material points, when the cross-examination of
Mr. Deane is considered, is not in substantial conflict.
The allegations of the petition with respect to keeping
the tender good are not faultless, but, of course, before
any judgment could be rendered in favor of plaintiff
the papers sent him would be required to be in the hands
of the court for delivery to defendants.

REVERSED AND REMANDED.

CHICAGO & NORTHWESTERN RAILWAY COMPANY, APPEL-
LANT, V. CITY OF ALBION ET AL., APPELLEES.

FiLep FEBrUARrY 27, 1923. No. 22242,

1. Municipal Corporations: StreeT IMPROVEMENTS: FINDING oF BENE-
Fits. Unless there are circumstances which show that the special
benefits found by a board of equalization to have accrued to certain
property abutting upon a street which has been paved are excessive
and unreasonable in amount, all things being considered, a finding
by the board which is based upon the idea that the paving has
added to the value of the lots a sum equal to the proportionate
cast of the improvement is not so unreasonable as to justify setting
aside the assessment for that reason alone.

AssSESSMENTS: REviEw: BuL orF FEXcepTions.
Where the record shows that extended consideration had been
made by the board of equalization, of a city of the second class,
of the subject of the assessment of lots within a certain paving
district, before a property owner appeared who requested and
was given leave to introduce evidence, and who asked to have
the evidence upon which the board made its findings incorporated
in a bill of exceptions, the fact alone that the board refused to
insert in the bill of exceptions evidence other than that which was
adduced by the property ownér will not render the assessment
erroneous. :
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3. : : . It is neither required nor necessary
that the amount of special benefits assessed against each lot in a
paving district bear any proportionate relation to the actual value
of the lot.

4. : : . The special benefits to property of a
ra1lroad company conferred by the paving of a street in front of
its passenger station, depot ground, and other of its real estate
which is suitable to be used by, or leased to, other industries, should
be assessed upon the same basis as other real estate abutting upon
the improvement is assessed.

AprpEAL from the district court for Boone county:
A. M. Post, Jupce. Affirmed.

Wymer Dressler, Robert D. Neely, H. C. Vail and
Paul S. Topping, for appellant.

W. J. Donahue, contra.

Heard before Morrissey, C. J., LertoN, Goop and
Drax, JJ., Raper, District Judge.

LETTON, J.

The city of Albion meated certain paving districts and
assessed the sum of $8,258.31 as special benefits against
certain property of the Chicago & Northwestern Railway
Company within paving district No. 1. From the order
of the board of equalization levying such special as-
sessment, the railway company prosecuted error to the
district court, which court sustained the assessment.
From this judgment the railway company appeals.

The material allegation of the petition in error is
that the only facts considered by the city council and the
only basis used in making the levy was the cost of the
paving, regardless of any other consideration.

Section 4283, Comp. St. 1922, confers the power to
fave upon the city council, and the method of assessment
is prescribed in section 4286.

The record shows that a notice was published fo all
property owners in the districts that the city council
would sit in special session’ on October 21, 1918, at 3



Vor. 109] JANUARY TERM, 1923. . 741

Chicago & N. W. R. Co. v. City of Albion.

o'clock p. m., -for the purpose of fixing the valuation
of the lots within paving districts Nos. 1, 2, and 3, and
for the purpose of equalizing and distributing the costs
of the improvement upon the property benefited “ac-
cording to law and the benefits derived therefrom.”
The council met, took up the matter, and adjourned until
QOctober 24, 1919. A number of adjourned meetings were
keld, and finally on November 12, 1919, “after arriving
at ‘a tentative agreement as to values and benefits, the
clerk was instructed to embody the same in a schedule
for further consideration at a future meeting.” An
adjournment was taken to November 14. At that meet-
ing the Chicago & Northwestern Railway Company
appeared and requested the privilege of offering testi-
mony in regard to the assessment of paving taxes on
their property, and further asked the board to introduce
the evidence upon which it based its findings in fixing
the assessment, so that it might be preserved in a bill
of exceptions. The council permitted the railway com-
pany to present whatever testimony it desired, but
the request that the evidence leading to the findings of
the board be incorporated in a bill of exceptions was
refused. Testimony offered by the appellant was then
received, and the board adjourned until the next evening.
At this time the “board proceeded to further discussion
of the benefits to property by reason of the paving and
the amount of special tax to be levied on the various
properties, when, there still being no complaints on file,
and no one appearing with objections to the levying of the
special tax for the cost of the paving, curbing and
guttering of the streets in paving districts No. 1, No. 2,
and No. 3, city of Albion, except the Chicago & North-
western Railway Company,” a resolution was passed
determining the value of each lot or parcel of land,
and finding that the improvement has benefited all lots,
fractions of lots, and pércels of land, and that no lot
or other parcel of land in any district has in any way
heen injured by reason of the improvement; that the
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paving, curbing and guttering benefit each lot and
tract of land “in proportion to the area thereof, its
location in the district, its proximity to the improvement,
and the extent and ndtule of the improvement abutting
or adjacent thereto, and the board do further find and
fix the amount of beneﬁt to each lot, fraction of lot, and
palcel of land in the aforesaid paving districts No. i,
No. 2, and No. 3, of said city, by reason of the aforesaid
improvement, at the various amounts set opposite the
description of each respective lot” in a schedule attached.
The board then levied and assessed the specific tax upon
the several lots and parcels of land “according to the
benefits accruing thereto by reason of said improvement.”

The testimony on behalf of the railway company is
to the -effect that, from the point where the railway
crosses Main street to the end of the pavement near the
milling company property, the ground on both sides of
the paving is unplatted and is about three feet below
the level of the street, and has not been used by the
railway company for many years, nor does it derive
any benefit from the same; that the land would make
about four industrial lots 80 by 160 on one side, and S0
by 120 on the other, which would be worth about $1,000
each; that other lots assessed on Main street are worth
as much as $7,000 to $10,000 each.

The city engineer testified that he computed the
schedule of assessment according to a zoning systen:
with six zomes, so as to provide enough money to pay
for the improvement. It is not contended by the ap-
pellant that the assessment was not properly made if
such a basis of assessment is justifiable. - That speciai
assessments can only be based upon special benefits
to the property assessed, and that such an assessment
beyond the special benefits conferred would be a taking
of private property for public use without just com-
pensafion, as appellant urges. is settled law in this
state. Schneider v. Plum, 86 Neb. 129, and other cases
cited. In that case a village board, acting under the
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same statute as to the method of assessment involved
here, was enjoined from collecting a special tax upon
Ilaintiff’s property to defray the expense of constructing
4 concrete sidewalk. The court held the burden was on
plaintift to show lack of authority: “The trustees
did not find that the lots were or were not benefited by
the construction of the sidewalk, but they arbitrarily as-
sessed upon the real estate the total cost of said im-
provement. The market value of lots may or may not,
according to the circumstances of a particular case,
be increased by the construction of a sidewalk adjacent
thereto, and the cost of the improvement does not neces-
sarily measure that increase. The trustees were not
vested with power to ascertain and then assess the cost
of the sidewalk, but the benefits aceruing to plaintiff’s
lots by reason of the improvement, not to exceed its
cost. We do not intimate that the trustees’ record must
be faultless, but it must at least show that those
officials acted within their jurisdiction and substantially
complied with the law.”

Of course, without a finding of benefits the assessment
was unauthorized. But, in the case at bar, the board
" specifically found the benefits. It is true that the
special benefits to all the property in the district has
been found to equal the cost of the paving, but this
fact alone is not sufficient to avoid the assessment. The
Lenefits derived, under like conditions, from the paving
of a street are usually under a zoning system, in pro-
portion to the frontage and area of the lot assessed,
and so with respect to the cost of paving. Unless there
are circumstances which show that the special benefits
found are excessive and unreasonable in amount, all
things being considered, a finding by the board which
in substance is based on the idea that the paving has
added to the value of the lot a sum equal to the
proportionate cost of the improvement is not so un-
reasonable as to justify setting the assessment aside
for that reason alone. O’Reilley v. City of Kingston,
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114 N. Y. 439; Hennessy v.' Douglas County, 99 Wis. 129;
City of SpanfmZd v. »Salc, 127 Iil. 359, Hughes v. Oth
of Portland, 53 Or. 370. The boald must be con-
sidered to have acted as applalsels of the benefits,
acting upon information and upon their knowledge of the
property, and the tact alone that the record does not
set forth the evidence upon which the board acted -
will not render the asaessment erroneous. The record -
shows extended consideration of the subject before
appellant appeared and requested evidence to be taken.
Of course, there may be cases where the special benefits
conferred, if any, may be much less than the cost of
paving. In this instance no such condition has definitely
been shown to exist, and the burden is on appellant to
establish it. The lots of appellant are only a few feet
below - the level of the street, and, while a witness said
they were wet and swampy, he qualified this by saying
“in the spring” and other witnesses say they are capable
of being put to use for other industries, such as elevators,
lumber vards, or other lines of effort often found in
the vicinity of railroads. = The property has been rendered
more easy of access and more desirable by the paving
of the street in front of it.

Appellant has pointed out that the amount of special
benefits assessed against each lot in the paving district
has little or no relation to the actual value of the lot.
This is immaterial. The value depends upon other
factors. A lot in a city with a ten-story building on it
may be worth immensely more than a vacant lot on the
same street, and vet the special beneﬁt to and enhance-
ment of value of, each lot. be the same.” There seems
to be little use for the valuation required by the statute
unless it means that the board shall ascertain the value
of the property before and its value after the improve-
ment, and assess the difference as the special benefit.
But the statute does not so require in direct terms and
any method of reaching a substantially just appraisment
of the special benefits may be supported. Norwood v.
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Baker, 1‘) U. 8. 269, is cited to sustain appellant’s
VpOSlthD but this case has been modified and distinguish-
ed in later cases, so that it has Iost much of its force as
authority. : '

It is next contended that there' can be no special
assessment against a railroad right of way and station
ground for local improvements except upon the basis
of increased value of the land for railroad purposes.
A number of cases are cited fo sustain this proposition,
but a larger number can be found in which the.courts
take a contrary view, and uphold assessments on the
same basis as other property is assessed. 4 Dillon,
Municipal Corporations (5th ed.) sec. 1451, and note.

The paving extends in front of the passenger station
and ‘depot grounds of the appellant, and the street
extends beyond the ecrossing to industries near the tracks,
but it seems to appear from the plat in ‘evidence that
most of the property in dispute was originally included
within a city block. Under somewhat similar facts,
the supreme court of Missouri held that the fact that a
railway is a highway, and the railroad corporation is a
common carrier, does not exempt land used by a rail-
road for depot and yard purposes from special taxes
for street improvements. City of Nevada v. Eddy, 123
Mo. 549, 561. Other courts, whose decisions are collected
in Dillon, as above cited, are to the same effect. The
policy of this state has been -to make. private property
abutting upon or adjacent to a public improvement
pay by special assessment the amount which it has been
specially benefited, .and in the like situation of publie
property, such as that of counties, s¢hool districts, and
(uasi-municipal corporations, where ' city authorities
have no power to enforce the collection of the assessment
by sale of the property, the legislature provided in 1909
that the payment may. be enforced by suit' and judgment.
Comp. St. 1922, sec. 4283. Churches and charitable
institutions which are e‘zempt from geneéral taxation are
‘held liable to pay such spe01a1 assessments We see
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no reason for, and find no statute authorizing, the ex-
emption of railroad property of the nature of that
involved in this assessment. |
We find no error in the judgment of the district
court.
AFFIRMED.

ISSTER SWARTZ, APPELLEE, V. DRAKE REALTY CONSTRUCTION
COMPANY, APPELLANT.

Fiep FEBruary 27, 1923. No. 22258.

1. Penhansky v. Drake Realty Construction Co., ante, p. 120, followed
as to all errors assigned, except the assignment that the verdict -is
excessive.

2. Damages. Evidence set forth in the opinion held not to sustain a
verdict for personal injuries in excess of $3,500, and recovery
reduced to that amount.

ArpEAL from the district court for Douglas county:

Javes M. Frrzeerarp, JUner. Affirmed on condition.

Kelso A. Morgan and Livingston & Whitmore, for
appellant.

Weaver & Giller, contra.

Heard before Morrissey, C. J.,, LeTToN, DEAN and
AcpricH, JJ., RAPER, District Judge.

Lrrvox, J.

Plaintiff recovered a judgment for $5,000 in this,
an action for personal injuries. The particulars of the
accident are set forth in the opinion in Penhansky v.
Drake Realty Construction Co., ante, p. 120. At the
time of the accident both Mrs. Penhansky and the
plaintiff were knocked down by the negligent operation
of an automobile truck driven by defendant’s employee.
The complaints made of the rulings of the irial court,
with the exception of one assignment of error, are ruled
by the Penhansky opinion, and will not be again consid-
ered. .
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This complaint is that the verdict is excessive, and
must have been the resulf of passion and prejudice on
the part of the jury. Plaintiff was knocked down and
rendered unconscious for a short time. There was a
deep flesh wound on the upper part of her left leg.
She was taken to a hospital, where shé remained between
four and five weeks before she went home. She was
severely bruised in the region of the hip and thighs.
She was in bed for about two months after she left
the hospital, and, when she first became able to sit up,
it was necessary that her left leg be elevated and rested
upon a pillow on another chair. She was unable to per-
form her household duties for over six months. When
the flesh wound healed, it left a scar and depression
in the thigh. The medical testimony on behalf of both
plaintitf and defendant as to the location, size and result
of the wound is in substantial agreement, and it is con-
ceded that the scar will always remain. It is from two to
three inches long and one and one-half inches wide. Her
power of locomotion is not interfered with. The secar
tissue is more sensitive to cold than the natural skin,
but there seems to be no permanent injury to her person
except this. She suffered a severe nervous shock at the
time of the accident, and considerable pain, which
gradually became less as time passed; she still complains
of nervousness and pain to some extent.

Considering the facts testified to on her behalf, we
think the verdict is excessive, and that, while she is
entitled to a full and adequate recovery of the damages
suffered, we are of opinion that the sum of $3,500 is as
large a verdict as the evidence will sustain for all
damages proved. Judgment affirmed, if within 20 days
plaintiff file in this court remittitur of $1,500 as of date
thereof; otherwise reversed.

AFFIRMED ON CONDITION.
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CLARA BAXTER, APPELLANT, V. NEBRBASKA BUILDING &
IxvESTMENT COMPANY, APPELLEE.

FrLep FEsruAry 27, 1923. No. 22182.

1. Trial: Request 10 WITHDRAW REST: ABUSE OF DiscrerioN. In an
action to rescind 3 contract on the ground of fraud and deceit in
its procurement, an abuse of sound judicial discretion may be com-
mitted where the court refuses, in a proper case, to allow a party
to withdraw his rest to correct an alleged mistake in his evidence
on a material matter, when it appears that the other party will not
be prejudiced thereby in his lawful rights.

2. Evidence: ApMISSIBILITY: FALSE REPRESENTATION. Evidence which
has to do solely with alleged fraudulent representations made to
induce a contract is distinguishable from oral evidence offered to
vary the terms of a written contract and, as such, is admissible
in an action for fraud and deceit.

AprpreaL from the district court for Lancaster county:

FREDERICK E. SHEPHERD, JUDGE. Reversed.

Stama & Donato, for appellant.

Doyle, Halligan & Doyle, Good & Good and Johnson,
Moorhead & Rine, contra.

Heard before Morrisspy, C. J., LETTON, ROSE, DAY and
DEax, JJ., REDICK, District Judge.

DEAN, J.

Plaintiff bought from defendant 45 shares of preferred
stock in the defendant corporation for which she paid
$4,947.50. This action was brought to rescind the
contract of purchase and to recover the money so paid
on the ground that fraudulent representations were made
by defendant, which plaintiff believed and upon which
she relied, which induced her to buy the stock. When the
parties rested, a motion was made to withdraw plain-
tiff’s rest to permit her to correct her former evidence
on a point which counsel believed to be material. The
motion was overruled. Defendant then moved for a
directed verdict, which was sustained, and plaintiff ap-
pealed.
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Plaintiff testified that she found out the falsity of
defendant’s representations in the latter part of Sep-
tember, 1920, but, after she had given that evidence, she
recalled that her statement with respect to the time of
the discovery was inadvertent on her part, and that
in fact, instead of the middle of September, it was not
until about the middle of October, 1920, that she found
out that the alleged fraud had been perpetrated upon her,
and this was only about a week or ten days before the
suit was begun. And it was mainly, but not solely,
to correct her evidence on this point that the request
was made that her rest be withdrawn.

Defendant contends that plaintiff waived the right
to rescind because, inter alia, she accepted the semiannual .
dividends from the company, which amounted to 7 per
per cent. annually, from January 1, 1919, to January 1,
1920, and a one-quarter dividend July 1 1920. It is
also contended that a letter written by her to defendant,
under date of October 3, 1920, showed that she ratified
the contract of purchase by agreeing in that letter to
leave part of the money in the company and asking
a return of the balance under the terms of the alleged
contract. The letter follows:

“I am holding certificates amounting to $5,000, of
which I wish to draw $4,000, by November the first.

"1 regret very much to be compelled to ask you for this
money at this time as I have a note coming due on that
date, and I am compelled to have the money. Hoping
1 may receive an early reply, Respectfully, Mrs. Clara
Baxter, 341 East 3d St.,, Wahoo, Nebr.”

Counsel also contend that plaintiff is estopped from
maintaining this action because she discovered the al-
leged fraud of which she complains about the middle of
September, 1920. The argument is based on her evidence
and on her letter and also on the evidence of her counsel.
Defendant therefore concludes: “The only question to be
considered is the action of the court in sustammg de-
fendant’s motion for a directed verdlct ”
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But on this point plaintiff’s counsel testified on the
cross-examination that in September he, Mr. Slama,
“didn’t know anything about the condition of the com-
pany at all,” and also that plaintiff at that time was
making application for her money, “uapon the promises
that were made to her.” Counsel appears, too, from his
cross-examination, to have been insistent in demanding
that the money be repaid, and this demand was in an
apparent “pursuance of her (plaintiff’s) contract,”
when he made a visit to defendant’s office in September.

It may be noted with respect to plaintiff’s letter
defendant points out that no mention is therein made of
rescinding the contract, but that it merely gave to de-
. Tendant “thirty days’ notice she wanted her money back
on the terms of the contract.” The argument is that
the contents of the letter are inconsistent with any in-
tention to rescind. On the back of each of the two or
three application forms for the purchase of stock, how-
ever, there is an indorsement which in substance pro-
vides that, after one year from the date of the issuance
of the purchaser’s stock certificate, if the purchaser gives
30 days’ notice in writing of an intention to resell,
it shall then be its duty to resell, or take over such
stock as may be offered for resale, upon such terms as
said company shall deem to be for the best interest
-of the company, and to resell the stock. :

It is obvious that neither the acceptance of dividends
mnor the writing of the letter, under the circumstances
here involved, should be taken to ratify the conmtract,
- as a matter of law, if it should appear that plaintiff
did not discover the perpetration of the alleged
fraud for about two weeks after the letter was written.
The delay in beginning the action, under the facts,
was not unreasonable and, besides, it is not made to
appear that defendant was prejudiced thereby in any
‘way.

Plaintiff’s explanation of the mistake she made with
respect to the time when she discovered the fraud is
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consistent with the allegations of her petition. She
alleged in substance that October 14, 1920, she had an
investigation made, and thereafter for the first time
learned that the representations made by defendant to
induce her to invest in its preferred stock were false
and fraudulent. From this, in connection with other
evidence on this point, it may reasonably be inferred
that the mistake was honestly made. In Tomer wv.
Densmore, 8 Neb. 384, in an opinion by Judge Maxwell,
we held that in a proper case evidence might be offered
in support of either party, even after the case has been
submitted to the jury, provided the party offering such
evidence does not thereby obtain an undue advantage.
From a review of the facts we conclude that it was an
abuse of sound judicial discretion for the trial court to
deny plaintiff the right to submit the offered evidence
to the jury. The issue was not a question of law for
the court to deeide, but was a question of fact for de-
termination by the jury. '

With. respect to material representations made by de-
fendant’s agent to induce plaintiff to make the con-
tract, she testified:

“Q. The first time he came to your house, what did
he tell you? A. Well, he told me about the Building &
Loan Association, and I told him where I had my morey,
that I had my money in the Occidental Building & Loan
Assgociation in Omaha and I was receiving 6 per cent.
Well, he told me then how this was similar, and it was
a very good investment, and couldn’t possibly lose by
investing in it, and that they were paying 7 per cent.
And, of course, I.wanted the 7 per cent. I had put in
my little insurance money that I had received from my
husband after he died, and I had put that in the * * #
Q. Now, just what did he tell you? A. Well, he
told me then that this was similar, it was just about the
same—it was the same as the Building & Loan As-
sociation in Omaha, and that it was protected by the
state, and why they could pay the 7 per cent. was be-
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cause they had their own material, their own brick-yard
and their own lumber-yard, and in every way that they
were better equipped, so that they could give me 7
per cent. * * * Q. XNow, then, tell the jury what
- he told. you the second time he came to your house.
A. 'Well, he told me just about the same. He went over
about the same thing each time, telling me what a good
investment it was, and he hated awfully to think of my
letting it go. by because I could get 7 per cent. and it
was such a good thing he didn’t like to have me let
it go by. And he came to the home many times, and
called - up there many times, and asked me to solicit
money. for him,. to have my friends invest money, and
-that he would make it worth while if I invested. Q.
‘What did he tell you, if anything, about your getting
your money back? A. He told me that, after they
had had the money a year, any time on’ thirty days’
notice I could get my money back; they must have my
money one year, and after that I could get it back on
thirty days’. notice.”

The foregoing excerpt from plaintiff’s evidence is
reproduced from defendant’s brief and is urged by it as
being “the plaintiff’s entire testimony of the representa-
tions made to her by defendant’s agent.”

The widowed plaintiff was untutored in business ways
and usages. She was a housekeeper by occupation.
‘When' the contract was made she was keeping house for
Louis Laudenschlager, her aged father of 86 years, who
could neither speak nor understand the English language.
Evidently she relied upon the statements which induced
her to make the contract and she was clearly within
her rights when she wrote the letter of October 3,
1920, which was introduced in evidence by defendant.
All of the evidence on this point should have been sub-
mitled to the jury. The evidence had to do solely with
the inducement and, as such, was distinguishable from
-an attempt to vary the terms of a written contract
by oral testimony.
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State Bank v. Endres.

The judgment is reversed and the cause remanded
for further proceedings not inconsistent with this
opinion. M

REVERSED.

STATE BANK OF OMAHA, PLAINTIFF, V. MICHAEL L.
ENDRES, TREASURER, ET AL., DEFENDANTS.
Fi.ep FEBRUARY 27, 1923. No. 23169.°
Taxation: SmAREs OF SToCK'IN BANKS. Section 5887, Comp. St. 1922,
relating to the duty of the assessor in taxing shares of stock in
banks, banking .associatiops and trust companies, in so far only
as it declares “such capital stock shall. thereupon be listed and
assessed by him at the same rate as tangible property is assessed
in the taxing district where the principal place of business of such
association, bank or company is located,” is invalid as to national
banks, because it conflicts with the act of congress forbidding
states to tax shares of a national bank at a greater rate than
is assessed upon other moneyed capital, and, with national banks
excluded from its operation, it is also invalid as to state banks, be-. .
cause the latter would then be taxed at a higher rate than national
banks, and therefore the taxation would conflict with that part of
the state Constitution requiring taxes to be uniform as to class.
Rev. St. U. S. sec. 5219; Nebraska Const., art. VIII, sec. 1.
Original suit to enjoin defendants from illegally
taxing the property of plaintiff. Injunction allowed.

Gaines, Van Orsdel & Gaines, for plaﬁntiff.

Ora S. Spillman, Attorney General, and George W.
Ayres, contra. '

Heard before Morrissey, C. J., ROSE, DEAN, Day and
Goop, JJ., RapER, District Judge.

Day, J. :

We entertain jurisdiction of 'this, an original action ’
in this court, upon the ground that the action involves
the public revenue. The relief sought is an injunction
to protect plaintiff’s property from illegal taxation. The
jssue presented arises upon a demurrer to the petition
which alleges that the .petition ‘does mnot state facts
sufficient to constitute‘a cause of action.
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Briefly stated, the petition - alleges in substance that
the plaintiff, the State Bank of Omaha, is a Nebragka
corporation conducting a banking business in Omaha,
Douglas county, Nebraska, having a capital stock of
$300,000, divided into shares of $100 each; that the de-
fendants, Michael L. Endres and Frank Dewey, are
respectively the county treasurer and the county clerk
of said county; that on April 1, 1922, in compliance with
‘the statute, the plaintiff made out and delivered to the
assessor a statement showing the number of shares of its
capital stock, the name and residence of each shareholder,
the number of shares held by each, and that the value
of each share, for the purpose of computing the state
and county taxes for the year 1922 and the city tax
for the year 1923, was the sum of $153.50 ; that all the
shares of stock have been entered upon the 1922 tax list
of said county against the plaintiff and its several
- shareholders, aggregating the sum of $400,523.60; that
moneyed capital in the hands of individual citizens of
the state, subject to taxation under the general law
relating to taxation of intangible property, exceeds in
value $141,000,000; that moneyed capital in the hands
of individual citizens in Douglas county, subject to
taxation under the general law relating to tdxation of
intangible property, exceeding the sum of $47,000,000,
Las been entered upon the tax list of Douglas county
for the year 1922, and assessed as intangible property;
that the capital stock of state and national banks and
trust companies in the state have been valued at over
$54,000,000; that there are a large number of national
banks in the state and in the city of Omaha, with
" capital aggregating several millions of dollars, which
come directly into competition with the plaintiff and other
state banks; that national banks, by virtue of the
statutes of the United States, cannot be required to pay
taxes upon their capital stock at a greater rate than is
levied upon moneyed capital in the state, which in this
state is 25 per cent. of the rate levied upon tangible
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property; that a large part of the moneyed capital in
the hands of the individual citizens of the state, and
listed as intangible property, is being used and will be
used to buy notes, bonds, commercial paper, real estate
mortgages, and in making loans for interest, and thereby
come in direct competition with the plaintiff and other
slate banks; that the rate of taxation for the state for
the general and capitol fund is 2.3 mills; that the rate
of taxation for Douglas county is 3.6, and for the city
of Omaha, for the year 1923, is 22.26 mills; that Frank
Dewey, as county clerk, has made up the tax list of
Douglas county for the year 1922, and delivered the
same fo Michael L. Endres, county treasurer; that the
tax list shows a valuation on each share of plaintiff’s
capital stock to be $133.50; that the tax rate entered upon
the books of the county clerk and county treasurer
requires the plaintiff to pay the same mill rate as is
required of real estate and other tangible property,
whereas the mill rate levied upon intangible property,
except capital stock in state and national banks and
trust companies, is 25 per cent. of the mill rate levied
upon tangible property; that the plaintiff made a
tender to the defendant Michael L. Endres of the full
amount of state and county taxes, based upon the same
rate as is required to be paid by other moneyed capital,
and upon intangible property, but that the treasurer has
demanded that the plaintiff pay upon its shares of stock
the same rate that is required of tangible property. The
plaintiff further alleges that the tax levied upon its
shares is unjust, illegal and discriminatory, and prays for
an injunction against Michael L. Endres, county treasur-
er, from collecting a greater rate upon its shares of
stock than is levied upon other moneyed capital. The
plaintiff also prays that defendant Frank Dewey, as
county clerk, be required to enter upon his books against
the plaintiff’s property the same mill rate levy as is
levied against other intangible property.

The question thus raised is whether the plaintiff on
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behalf of its stockholders can be required to pay
a greater mill rate on its capital stock than is required
- of national banks and other moneyed capital.

Acting upon authority of the provisions of the Con-
stitution, the legislature of 1921 made some important
changes in the revenue laws of the state. Speaking
generally, it classified property subject to taxation into
two groups—tangible and intangible. Tangible property
was required to be listed at its true value, and assessed
upon the mill rate levy. The tax upon intangible prop-
erty, with certain exceptions, was required to be listed
at its true value, and a tax levied thereon at 25 per
cent. of the mill rate levied upon tangible property.

With respect to shares of stock in banking corpor-
ations, it was provided (Comp. St. 1922, sec. 5887)
that the officers of banks, loan and trust or investment
companies should, on April first of each year, make
out a statement under oath and deliver the same to
the county assessor, showing the number of shares of
stock held by each person, the name and residence of
the stockholders, -and the value of the stock. It is then:
made the duty of the assessor to assess the capital
stock at the same rate as tangible property is assessed
in the taxing district where the principal place of busi-
ress of the bank is located. In determining the value
of the stock for taxation, it is made the duty of the
assessor in case of national banks to examine the last
report on such bank made to the comptroller of the cur-
tency, and in the case of state banks the last report
made to the department of trade and commerce. The
bank is required to pay the tax thus levied upon its stock,
and is given a lien upon the stock of its shareholders
for repayment.

. From this brief outline of the provisions of the law
it is plain that it was the iulention of the legislature
to classify certain intangible property and to place such
property for taxation purposes upon the same basis
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as tangible property. It is equally plain that shares of
stock in national banks were placed on the same basis
as shares of stock in state banks.

Since the passage of the act in question by our
legislature, the supreme court of the United States has
pointed out more clearly than theretofore the limitations
upon the power of the states to tax shares of stock
of a national bank. In Merchants Nat. Bank v. City of
Richmond, 256 U. S. 635, the court reviewed the act
of congress (Rev. St. U. S. sec. 5219) which authorized
the states to tax shares of stock of national banks,
limiting the power, however, so that a greater rate of
taxation may not be assessed upon shares of national
banks than is assessed upon other moneyed capital,
and held: “In the provision of Rev. St. sec. 5219, respect-
ing state taxation of shares of national banks, that
it ‘shall not be at a greater rate than is assessed upon
other moneyed ecapital in the hands of individual
citizens of such state) the words ‘moneyed capital in
{he hands of individual citizens’ include bonds, notes
and other evidences of indebtedness in -the hands of in-
dividuals, which are shown to come materially into com-
petition with the national banks in the loan market.”

In the light of this decision, it seems clear that the
method adopted by our legislature of taxing shares of
stock in banks, in so far as it applies to shares of national
banks, is beyond the power of the legislature.

If, then, the national banks be excluded from the
operation of this section of the statute, what effect does
it have upon the state banks? While the legislature has
the undoubted right to make a reasonable classification
ci intangible property for the purposes of taxation, it
would seem clear that a classification, the effect of which
would be to tax its shares of stock four times as much as
the shares of a national bank, would be an unreasonable
exercise of its power, and would be in violation of
section 1, art. VIII of the Constitution, which, while
giving the legislature power to classify intangible proper-



-1
ot
v

NEBRASKA REPORTS. [Vor. 109

State Bank v. Endres.

ty, nevertheless requires that taxes shall be uniform as
to class.

From what has been said, it would seem to follow that
section 5887, Comp. St. 1922, relating to the duty of
the assessor in taxing shares of stock in banks, banking
"associations and trust companies, in so far only as it
declares “such capital stock shall thereupon be listed and
assessed by him at the same rate as tangible property
is assessed in the taxing district where the princiual
place of business of such association, bank or company
is located,” is invalid as to national banks, because it
conflicts with the act of congress forbidding states to
tax shares of a national bank at a greater rate than
is assessed upon other moneyed capital, and, with
national banks excluded from its operation, it is also
invalid as to state banks, because the latter would then
be taxed at a higher rate than national banks, and
therefor> the taxation would conflict with that part of
the statc Coustitution requiring taxes to be uniform as
to class. Rev. 8t. U. 8. sec. 5219; Nebraska Const., art.
VIII, sec. 1.

It is also suggested by the defendants, but not
argued, that injunction is not available to the plaintiff.
The tax complained of, being illegal, we think comes
within the saving clause of section 6491, Rev. St. 1913.
The plaintiff having tendered the amount which could
have legally been assessed, viz., 25 per cent. of the mill
rate levied against tangible property, the relief prayed
for by plaintiff will be granted.

INJUNCTION ALLOWED.
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ANNA L. ANDERSON, APPELLANT, V. JAMES L. WALSH
ET AL., APPELLEES.

FiLep FEBrUARY 27, 1923. No. 22269.

1. Mortgages: FORECLOSURE: DEFICIENCY JUDGMENT: Finpings. Find-
ings of fact in ‘a decree of foreclosure, showing defendants
personally liable for any deficiency that may remain after sale of
mortgaged premises, relate only to facts then existing, and do not
operate to preclude defendants from setting up, as a defense to an
application for deficiency judgment, facts arising after entry of
decree.

2. : : . INaDEQUACY OF PriCE: CONSIDERATION
FOR WAIVER oF DEericiency. Inadequacy of price of land sold at
judicial sale may not, after confirmation, be urged as a defense to
a deficiency judgment, but it may, before confirmation, afford a
basis for a contract between the parties to the action, wherein one
waives the right to file objections to confirmation of sale in con-
sideration of the other party relinquishing the right to apply for a
deficiency judgment.

3. Appeal: OpjEcTioNs To FEvIDENCE. It is incumbent on one, not
wishing to be bound by evidence made incompetent by statute, to
make timely objection when it is offered. It is too late to raise
the objection for the first time in the appellate court.

AppeAaL from the district court for Wheeler county:

WpwiN P. CLEMENTS, JUDGE. Affirmed.

. N. Anderson and John C. Martin, for appellant.
Vail & Flory, contra.

Heard before MorrissEy, C. J., ALDRICH, DAy and
Goop, JJ., Troup, District Judge.

Goop, J.

Plaintiff has appealed from a decree dismissing her
application for a deficiency judgment, after a judicial
sale and confirmation thereof in a foreclosure action.

Plaintiff brought action against James L. Walsh, “his
wife, Mary E., Frank M. Gross, and his wife, Bess1e
A., to foreclose two mortgages which had been executed
by Walsh and wife. After the execution of the mortgages,
Walsh and wife conveyed the mortgaged premises by
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warranty deed to I'rank M. Gross. Plaintiff in her
" petition alleged that ‘in the warranty deed, as a part
of the consideration for the land, Frank M. and Bessie
A. Gross assumed and agreed to pay the debts secured by
the mortgages. In the prayer of her petition plaintiff
asked that all of the defendants be adjudged to pay any
deficiency which might remain after applying proceeds
of sale to the payment of the debts secured by the
mortgages. Summons was personally served on all of the
defendants,” but none of them made appearance in the
criginal action. Default decree was entered in favor of
the plaintitf, which, among other things, contained a
finding that Walsh and wife conveyed the lands to
Frank M. and Bessie A. Gross, subject to the said
mortgages which they assumed and -agreed to pay,
as alleged. The decree further provided: “And in case
said premises do mnot sell for sufficient to pay the
debts and costs, a deficiency judgment be given for the
“amounts.” Thereafter an order of sale was issued
and the premises were sold by the sheriff to the plain-
titf for the sum of $750, and, after applying the proceeds
of the sale to the payment of costs and amount found
due, there remained a deficiency of $1,097.06. Plaintiff
filed motion for confirmation of sale and for deficiency
Jndgment. When this motion was called up in court,
counsel for defendant Gross stated that he had no ob-
jection to the confirmation of sale provided no deficiency
judgment was asked. The court then entered an order
confirming the sale, and gave defendants time to make
objections to the application for a deficiency judgment.
The defendants Gross and wife filed objections, in which
they alleged that, after the sale and before confirmation
thereof, they had entered into an agreement with the
plaintiff by the terms of which they agreed not to make
objection to the confirmation of sale, upen the condition
and agreement of the plaintiff that she would not ask for
a deficiency .judgment in -the case, and, relying on said
agreement, did not file .objections to a confirmation,
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though the - premises sold for an inadequate price.
Plaintiff filed reply, in which she admitted the purchase
of the land at judicial sale and that an agreement had
Leen entered into, but that the terms of the oral agree-
ment were entnely different from those contended for
by the defendants Gross, and alleged that the right of
plaintiff to a deficiency judgment had been adjudicated in
the original decree,. and that the order confirming
the sale .without .objection estopped the defendants
from claiming any defense to the motion, and prayer
tor deficiency judgment. .

On a trial of the issues thus presented, the district
_court found that, subsequent to the sherift’s sale, an
agreement- was enfered into betyeen plaintiff and de-
fendants, to the effect that defendants would refr: ain from
filing any objections.to the confirmation of said sale
in consideration. of plaintiff waiving and relinquishing
her right. to ask for a deficiency judgment in said case
against defendants; that defendants relied on. said
agreement and did not file objections to confirmation
of sale; that plaintiff purchased the land at sheviff’s
sale for $750, and that the land was at the time reason-
ably worth $1,600. The court sustained the objections
and denied plaintiff a deficiency judgment.

1. The first legal proposition advanced by plaintiff
for a reversal is that the decree in the foreclosure case
is a final determination; that all of the defendants are
liable for any deficiency remaining after applying the
proceeds of the land on the amount found due to
plaintiff in that decree, and that it is not subject to
review on objections to a deficiency judgment. She -
cites, in support of her contention, Parratt v. Hartsuff, ‘
75 Neb. 706; Patrick v. National Bank of Commerce,
63 Neb. 200; Devries v. Squire, 55 Neb. 438; Stover v.
Tompkins, 34 Neb. 465; Dodge v. Healey, 103 Neb. 180.

‘We think none of the cases cited goes further than
to hold that: “Where, in a petition filed to obtain the
foreclosure of a mortgage, facts are alleged showing a
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personal liability on the part of the defendants for the
‘payment of the debt, and judgment for deficiency is
asked against them, and where the court, in its decree,
finds that they are personally liable for the payment of
any deficiency that may exist after a sale of the mort-
gaged premises, they cannot, while such decree remains
in force and unmodified, be permitted, when judgment
for deficiency is sought, to set up facts which existed
when’' the original decree was obtained, to show that they
are not liable.” Patrick v. National Bank of Commerce,
supra.

In the instant case, the matters that are set up to
defeat a deficiency judgment are not matters that .
existed at the time of the entry of the decree, but arose
by virtue of an agreement that was made after the
sale and before confirmation. Tindings of facts in a
decree of foreclosure, showing defendants personally
liable for any deficiency, relate only o the facts then
existing, and do not operate to preclude defendants
from setting up, as a defense, facts arising after entry
of decree.

2. It is claimed that the order confirming the sale
was a final determination that the land sold for a fair
price, and that inadequacy of price could not be raised
as an objection to a deficiency judgment. The prop-
osition may be conceded to be sound, but it does not
follow that inadequacy of price would not have been a
good ground for objecting to confirmation of sale, or that
it would not afford a good basis for a contract between
the parties by which one waived the right to make valid
objection to a confirmation, in consideration of the
cther party relinquishing the right to apply for a
deficiency judgment.

3. It is urged that the agreement, being in parol
and being made on behalf of plaintiff by her attorney,
is in conflict with section 266, Comp. St. 1922, and not
cnforceable. Said section, so far as applicable, provides:
“An attorney or a counselor has power * * * to bind
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his client by his agreement in respect to any proceed-
ing within the scope of his proper duties and powers;
but no evidence of any such agreement is receivable,
except the statement of the attorney himself, his writteu
agreement signed and filed with the clerk, or an entry
thereof upon the records of the court.”” It will be ob-
. served that the portion of the statute quoted does not
make an oral contract invalid, but only relates to the
character of evidence by which it may be established.
All the evidence on the question was received in the
district court without objection, and the attorney for
plaintiff also testified concerning it, though his testimony
did not coincide with that produced for defendants-
Had plaintiff made timely objection, the evidence might
have been excluded, but, in failing to object, she waived
her right to have the contract established by oniy
such evidence as the statute makes competent.

It is incumbent on one, not wishing to be bound by
evidence made incompetent by statute, to make timely
objection when it is offered. It is too late to raise
the objection for the first time in the appellate court.

Plaintiff insists that in any event she was entitled
to have judgment entered against James L. and Mary E.
Walsh, because they made no objections to the application
for a deficiency judgment and were not parties to the
agreement between her and Gross. It will be observed
that the agreement with Gross was not to relinquish
her right as against the Grosses alone, but generally
to relinquish her right to a deficiency judgment. The
effect of the agreement was that plaintiff should take
the land in satisfaction of her decree. The district
court did not err in denying plaintiff a deficiency
judgment as against any of the defendants. .

AFFIRMED.
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IrRvINE C. WEARY, APPELLANT, V. EDWARD WESTERING,
APPELLEE.
FiLep FeBrUuARry 27, 1923. No. 22248,

‘1. Appeal: ConrLIcTING EvipEnce. In this action to recover damages
for breach of contract of sale, defendant counterclaimed for
plaintiff's breach of the same contract. The evidence was conflicting
as to which party was in default and it was within the province .
of the jury to find that neither party was entitled to recover.

2. Evidence examined, and found sufficient to sustain the verdict.
APPEAL from the district court for Thayer county:
Rarra D. Brown, Jubce. Affirmed.

Richards & Richards, for appellant,
Cosgrave, Campbell & Ankeny, contra.

Heard before Morrissey, C. J., LETTON, DEAN and
Goop, JJ., Raper, District Judge.

Rapgr, District Judge.

The plaintiff, Irvine C. Weary, brought action against
the defendant, Edward Westering, claiming damage
for breach of written contract for the sale of plaintiff’s
stock of general merchandise in Hubbell. The defendant
counterclaimed for damages on an allegation that plain-
tiff had breached the contract. Each claimed $1,000
as liquidated damages under a provision of the contract
which fixed that sum  as damages for nonfulfilment of
ihe contract. The jury found against the plaintiff
on the petition and against the defendant on the cross-
petition. Plaintiff appeals.

The contract provided for an exchange of plaintiff’s
stock of merchandise for land belonging to defendant
in Colorado; the stock of merchandise to be free from
incumbrance, and the land be subject to a mortgage
of $6,000, the mnerchandise to be invoiced, and the land
‘alue was agreed at $23,000. The contract further
provided that defendant agreed to take a second mortgage
on the land in the sum of $4,000 “in lieu of some of the
obligations now standing against the party of the second
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part (plaintift), but not to exceed $5,000.” A further
clause provides: “Party of the second part agrees to pay
all wholesale and other accounts immediately that said
stock may be charged with or held for. Satisfactory
to party of the first part (defendant).” An invoice was
taken, but when the settlement was attempted trouble
began, principally over the construction and effect of the
two provisions above quoted. The defendant claimed
that plaintiff owed an amount in excess of the §5,000
which defendant had agreed, as he contended, to advance
on plaintiff’s debts if that much were needed, and
defendant further claims that plaintiff did not pay the
wholesale bills and never would furnish a correct list of
such debts, and he refused to proceed with the deal
until plaintiff gave him satisfactory assurance that he
could and would pay them, because, as he testified, he
did not want to-pay plaintiff for the goods and then have
creditors take the stock under the bulk sales law. The
plaintiff insisted that he was willing and able to pay
all his debts, amounting, as he testified, to between
$5,900 and $6,000, and that he so assured defendant.
It is somewhat difficult to get from the plaintiff’s testi-
mony just what he expected of the defendant in regard
te the giving of the mortgage of $5,000, but it is
undisputed that he did not pay the claims, and never
gave a list of his creditors to the defendant. There is
a large amount of testimony, much of it contradictory.

The court gave an instruction that plaintiff cannot re-
cover unless he paid or was ready, willing and able to
pay all wholesale and other accounts, immediately
after the signing of the contract, that the stock of
merchandise was charged with or held for, the same
being satisfactory to defendant. This is alleged as
error. The instruction might have been framed- more
aceurately to comport with the proof; but, inasmuch as
both parties testified that their negotiations for com-
pleting the contract were carried on for some time, and
that a further instruction told the jury that if plaintift
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was willing and able to carry out the contract and
defendant refused, plaintiff could recover, it can bardly
be said the jury were misled. By another instruction the
Jury were told that one of the questions for them to
decide was “which party to the agreement entered into
between. the plaintiff and the defendant breached it.”
The instructions as a whole fairly submitted the issues
as to the breaching of the contract. After the jury
kad been deliberating for some time, they came into
court and inquired if they could be permitted to offset
one claim with another. The court then instructed
the jury, over the objections of plaintiff, that they could
not offset one claim against another, but that the jury
might find under the instructions already given that
neither the plaintiff nor the defendant would be entitled
to recover. This is also claimed as error. We do not
so view it.  There is ample testimony to support the
verdict against plaintiff, and as to the finding against
defendant of course plaintiff is not objecting.

The rule of damages submitted by the court to the
Jury is vigorously assailed; but, inasmuch as the jury
found there was no damage, it is useless to discuss ways
and means of measuring nothing.

On consideration of the whole evidence and the
instructions, we feel that the jury’s verdict is right, and
that there is no prejudicial error in the record. Judg-
ment

‘ AFFIRMED.

W. E. SHARP ET AL V. STATE OF NEBRASKA.

Fiep Fesruary 27, 1923. No. 22695.

1. Injunction: VioLATION: ABETTORS. A person bound to obey an
injunction should not be permitted to evade responsibility for its
violation when he has aided or abetted others in wviolation thereof.

. In determining whether a party is responsible for
the violation of an injunction, one of the tests is, whether the
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course of action pursued by him was intentionally instrumental in
causing a breach of the mandate.

Injunction orders must be fairly and honestly
obeyed, and courts will not look with indulgence upon schemes or
subterfuges, however devised, designed to thwart their decrees.

4. Pleadings and evidence examined, and held sufficient to sustain the
judgment.
Error to the distriet court for Lancaster county:
F'rEDERICK E. SHEPHERD, JUDGE. Affirmed.

Hainer, Craft & Lane and O. B. Clark, for plaintiffs
in error. -

J. C. McReynolds, contra.

Heard before Morrissgy, C. J., Rose, ALDRICH and
Goon, JJ., RarEr and Troup, District Judges.

Rarer, District Judge.

In obedience to a mandate from this court, in the case
of Widener v. Sharp, 106 Neb. 654, the district court
for Lancaster county, on the 21st day of November, 1921,
entered a decree enjoining the defendants, and their at-
torneys, agents and successors in office from in any wise
enforcing against the plaintiffs the new table of rates
adopted by the supreme legislative and governing
body of the Royal Highlanders at a special session held
at Denver in October, 1919.

December 17, 1921, the plaintiffs filed a motion in the
district court for an order citing the defendants and
0. B. Clark and B. L. Starboard for contempt for dis-
obedience of the decree. With said motion were also
filed affidavits of Gottlieb J. Wenninger and William
Widener, plaintiffs, and Homer C. VanBoskirk, A. H.
Vanlandingham, and J. C. McReynolds, whe were not
named as parties to the suit, but are members of the
Roval Highlanders. The affidavits set out various acts
ot O. B. Clark and B. L. Starboard, who are respectively
the secretary-treasurer of Bonnie Doon Castle anid
Moray Castle, of the Royal Highlanders, in effect, charg-
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ing these secretary-treasurers, as agents and employees
of the defendants, and the defendants with collecting
the enjoined rates from the affiants. The court there-
upon issued a citation to the defendants W. E. Sharp
and T. J. Sharp and their agents for collection of assess-
ments, O. B. Clark and B. L. Starboard “for wilfully
and contumaciously violating the order of injunction,”
which citation was duly served upon the four persons
named therein. They filed an answer in" which is
sct forth their respective duties as officers of the order,
denying that either of the parties was agent of either
of the other parties, and denying that they collected the en-
‘joined rates from either of the affiants; alleging that
the payments received were voluntarily paid by the
affiants, and asserting that they have in good faith,
fully and fairly complied with the terms of the in-
junction, both in letter and spirit. A trial was had,
evidence taken, and on the 17th day of January, 1922,
the counrt discharged O. B. Clark and B. L. Starboard;
found defendants W. E. Sharp and F. J. Sharp guilty,
assessed a fine of $500 on each, to be paid at the end
of one .year, and provided that if they cause to be con-
veyed through three successive issues of the Royal High-
lander a plain and specific statement that by the holding
of the court the collection of rates made in Nebraska
from November 21, 1921, to December 27, 1921, inclusive,
was not authorized as to the excess over the certificate
rates, and will be returned if personally demanded by
those who paid them, and provided further that if the
defendants repay, or caunse to be repaid, such excess
upon such demand, and make due proof thereof to the
court by affidavit, then and in such case they shall be
deemed to have purged themselves of such constructive
contempt and their fines shall stand remitted. The de-
fendants Sharp filed motions for new trial, which were
overruled, and they bring error to this court.

The finding of Judge Shepherd gives a clear and com-
prehensive review- of the situation as developed, so it
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seems advisable to give a considerable portion herein:

“The opinion of the supreme court is to the effect that
the 1919 rates were without authority and therefore
without force. It directed this court to enjoin the de-
- fendants from enforcing said rates. This means from
keeping such rates in force or collecting the same. Con-
sidering that the supreme court declared these rates a
nullity, it seems reasonable that it meant just about
this by the language which it employed. We hold that
such was the meaning of ‘enforcing’ as used in the
mandate and in the injunction which we entered in
obedience thereto.

“Defendants held their 1921 convention after the
opinion in question had been handed down. Said con-
vention passed an edict reenacting the 1919 rates
and providing for a new and higher rate after January
1, 1922, and providing further that if members ac-
quiesced by paying the 1919 rates for the remainder
of the year, or by written acceptance of the same, they
might continue on the 1919 rates and not be subject to
the new ones. However, the edict could not be effective -
until December 27, 1921, because of the Ilimitation of
the statute. :

“Thereupon they proceeded to collect the condemned
rates of 1919 as before the opinion and injunction,
though claiming to do so under the reenactment of 1921,
and continued to so collect even after the injunction
throughout the entire months of November and December
and up to the time of the trial of this contempt pro-
ceeding. They did not compel the membership to pay
these rates by threat of forfeiture or otherwise. They
did not dispute that the member had a right to pay the
certificate rate if the question was raised. They re-
ceived the certificate rate if it was tendered. But at least
in one of the tributary castles the practice of the
secretary was to turn to the edicts whenever a member
came to pay, and say this is the rate. It followed that
the ordinary uninquiring member paid the 1919 rate,
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not from choice, not in a voluntary way, but as a result
of a collection system employed Uy the defendants.
Undoubtedly many throughout the state paid the pro-
scribed rates in this way, believing that they must or
should. This was a wrong attitude on the part of the
defendants. It amounted, according to the view taken
by the court, to an enforcing of the 1919 rates and to
a violation of the injunction.

“The responsibility rests mainly upon the head
officers, the executive castle, including W. E. Sharp, most
illustrious protector, and F. J. Sharp, chief secretary,
who are cited for contempt. They received account of the
collections of the tributary castles. They had oversight
of the order. The publication of the official organ of the
gociety (The Highlanders) was in the hands of Secretary
F. J. Sharp. He noted in it (July number) the decision
of the supreme court declaring the 1919 rates as in-
valid, announced that application for a rehearing had
been made, and stated that said rates would continue
to be collected until final disposition of the case or until
such rates were superseded by the edict. Subsequent
issues, to be sure, gave the 1921 edict in full. But none
of them gave any plain information as to the determina-
tion of the case in court and as to the protection af-
forded to the membership thereby. In fact, the October
number issued at a time when the supreme court
had said its final word and when the injunction of
this court was imminent, announced in sterotyped form
that the November assessment had been made and that
members should pay, etc., precisely as through the months
preceding, though in other parts of this issue the option
of the mnew edict was explained and the membership
was told how it might escape the higher rates of 1922
by paying the same old rates collected since April, 1920.
By continuing the system the society and the defendants
enforced the 1919 rates throughout November and Decem-
ber of 1921, and violated the injunction. Because of
this, which the court finds as a matter of fact, the de-
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fendants W. E. Sharp and F. J. Sharp, respectively
most illustrious protector and chief secretary, are ad-
judged guilty of constructive contempt.

“It is insisted that the society had a right to give its
members the option referred to, and that their ac-
ceptance of the same made a good contract. But, as the
court views it, it did not and could not give such option
before the 27th day of December, 1921. As the court
views it, such a contract should be made only upon full
disclosure of the standing of the 1919 rates and of the
rights of the membership with respect to its payments
made thereunder, so that members would know what
they were giving up by the acceptance of such option.
But, as a matter of fact, the society did not give any
option to members when it was collecting November
and December assessments up to December 27. It could
not, because the edict did not and could not go into
effect till said 27th day of December. It was con-
ceivable at the time that the.old rates were being col-
lected for the months in question that the 1921 edict
might never go into effect. There was no basis for such
contemplated contract at the time that these collections
were being made. Both authority and consideration
were lacking to give it validity.”

The first alleged error is that the affidavits in support
of the motion for the citation do not contain facts
sufficient to sustain judgment of guilt. In substance the
affidavits state that the defendants Sharp, through their
agents, stated to the two plaintiff affiants and two
others that the rates they were collecting for the month
of November, 1921, were the same as had been collected
gsinee April, 1920, and which were the enjoined rates,
and the other affidavits show similiar demands and
payments by other members of the order of Highlanders.
The affidavits are sufficient; but, if there was a defect,
the defendants waived it by answering to the merits
without challenging the sufficiency of the complaint.
9 Cyc. 39. The court had jurisdiction of the de-
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fendants. Plaintiffs in error contend that the court had
no authority to hear and determine the rights of any
members who were not in fact named as plaintiffs.
While this may be the rule in certain cases, in others it
has been held that any one who has a pecuniary interest
may have relief by contempt proceedings. 13 C. J. 59,
sec. 82. However, there arises no necessity for a
determination of that proposition here, because there are
two actual plaintiffs seeking the remedy, and the right
of the court to take jurisdiction does not depend on the
status of those affiants who were not originally plaintiffs.

Plaintiffs in error allege that there has been a change
of conditions in the by-laws (edicts, as they are called)
of the order which constitute a sufficient justification for
disregarding the mandate of the injunction. Of course,
there may arise a condition subsequent, or an express
agreement, which will release the injunction, or a party
by conduct may waive his right to have the mandate
carried out. No authorities are needed to support this
c¢lementary principle. Many cases were cited in plain-
tiffs’ brief, but none of them are applicable to the facts
in this case. The opinion of the trial judge clearly
states that there could have been no objection to a
member paying the proscribed rate, providing he under-
stood his rights and did it voluntarily.

It is urged that the evidence does not show any act
of the plaintiffs in error which can be construed as
“enforcing” the collection of the old rates. The word
“enforce” is used in a multiplicity of ways and is given
many shades of meaning and applicability. It does not
necessarily imply actual force or coercion. It may mean
to exact, to obtain authoritatively; to cause to have
force or effect or to be executed; to put in execution;
to cause to take effect. The trial court was' justified
in finding that the method used was in fact enforcing
the collection of the old rates.

Tt is further contended that the secretary-treasurers
of the subordinate lodges were not agents of the plain-
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tiffs in error. We mneed not decide the proposition
whether it was what may strictly be called an agency.
These two chief officers had general charge and over-
sight of the affairs of the order, and must have known
that the collectors were sending in the exact amounts
-of the enjoined rates. Mrs. Starboard evidently under-
stood, for she so testified, that she was without authority
antil directed by the higher officers to make any rate
-other than contained in the edict (which was the old
rate). It is a fair inference from the evidence that the
plaintiffs in error knew of continued ecollection of the
-enjoined rates, and that they knowingly permitted it
to go on for the purpose of evading the commands of the
injunction. It was the duty of the plaintiffs in error.
to’ obey the spirit as well as the letter of the decree,
.and they cannot excuse themselves where they have
knowingly permitted, or aided or abetted its violation
Py the subordinate officers of the castles or lodges.
People v. Pendleton, 64 N. Y. 622; Ex parte Miller, 129
Ala. 130, 87 Am. St. Rep. 49; 22 Cyc. 1012; Merchants
Stock & Grain Co. v. Board of Trade of City of Chicago,
201 Fed. 20.

The plaintiffs in error did not profit from the illegal
collection, but this is immaterial; and perhaps, as sug-
gested, the payment of the enjoined rates may have been
to the advantage of the paying members; but that matter
has no weight here, for such consideration was a matter
wholly for the paying member. The court should look
to the course pursued in ascertaining whether it was
intentionally instrumental in causing the ecollection of
the enjoined rates.

The district court provided a fair and inexpensive
method by which the defendants can escape the payment
of the fines, and if the plaintiffs in error are, as they
assert, anxious to carry out the mandate of the in-
junction, they could long ago have had the fines re-
itted.

The judgment of the distriet court is

AFFIRMED.
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CHARLES T. ALTIS V. STATE OF NEBRASKA.

FiLep Fesruary 27, 1923. No. 22867.

1. Criminal Law: AMENDMENT oF COMPLAINT: PRELIMINARY HEARING.
Where a defendant had a preliminary hearing on a valid complaint,
and thereafter a faulty information is filed, and later, by leave of
court, an amended information is filed which conforms to the
original complaint, the defendant is not entitled to a.new pre-
liminary hearing.

2. Evidence examined, and held sufficient to support the verdict.

Error to the district court for Lancaster county:
Eiriorr J. CLEMENTS, JUDGE. Affirmed.

R. J. Greene and W. W. Towle, for plaintiff in error.

Clarence A. Davis, Attorney General, and C. L. Dort,
contra. .

Heard before Morrissey, C. J., LETTON, DEAN and
Goop, JJ., Rarer, District Judge.

RapER, Distriet Judge.

Error proceeding from second conviction of defendant
in error for wife and child abandonment. The first
conviction was reversed by this court in Altis v. State,
107 Neb. 540, because of a faulty instruction, and a
failure to properly allege the crime. When the case
was remanded the county attorney was permitted to
file an amended information which contained the omitted
essential allegation which was lacking in the former
information. A plea in abatement was filed to this
amended information, alleging that defendant had not
been given a preliminary hearing. Issue was joined on
this plea, jury impaneled and trial had thereon. The
undisputed evidence showed that before the first informa-
tion was filed a complaint was filed with a justice of the
peace, and a full preliminary hearing had, and the justice
in due form found the crime had been committed, and
held the defendant to answer to the district court. At
the close of the hearing the court directed the jury to
return a verdict for the state. The original complaint
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before the justice complied in every respect with the
.conditions required by the opinion of the supreme court
in the case of Altis v. State, supra. The defect in the
first information was evidently caused by an oversight
in preparing. the information, and the words “without
good cause” were inadvertently omitted. The complaint
filed with the justice contained these words. The de-
fendant, having been granted a valid preliminary hear-
ing, is not entitled to another on the filing of an amended
information which states the same offense as that contain-
ed in the original complaint. The action of the district
court in directing a verdict against the defendant on
the plea in abatement was right.

Plaintiff in error urges that the evidence is not
sufficient to sustain the verdict of guilty. A careful
reading of the testimony shows that the verdict was
fully justified. The defendant, without good cause,
wilfully abandoned the wife and three minor children.
and wilfully and without good cause wantonly failed
and refused to provide for them. The abandonment took
place in Lancaster county. The defendant thereafter
left the county, and had to be brought from another
gstate on an extradition warrant, but this can in no
wise excuse him. But he alleges that the state did not
prove he had no property, or that he was earning
sufficient wages to provide for the family. It was fully
shown that at the time of the abandonment the de-
fendant was a strong, healthy young man and was and
had been earning good wages. Of course, it would be
impossible' for the prosecution to trace him from one
locality or state to another, and prove his employment
at these different places or the wages he received. The
jury had the right to presume, in the absence of proof
to the contrary, that his earning capacity remained un-
impaired. It was sufficient for the state to show that
prior to his departure he had steady employment at
remunerative wages, and it is not required to offer
further proof that he had means or that he earned
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wages after he left. The defendant did not testify
in his own behalf, nor did he offer any testimony. The
state’s proof was ample under the rule announced in
Ilavlicek v. State, 101 Neb. 782. The abandonment and
Tailure to provide for the family was wanton and heart-
less, and without any justification, and his conduct as
shown by the evidence fully merits the sentence im-
posed by the court. ,

Error is assigned for the court’s failure to give eight
instructions asked by defendant. All of these, with the
exception of two, were fairly included in the instructions
given by the court. One of these referred to the pre-
sumption of good character. In certain cases the giving
of such an instruction would be proper, but the record
of this case clearly shows that such instruction was not
in any way required. The other proposed instruction
was to the effect that if the jury believed any witness
had wilfully sworn falsely to material statements, they
might wholly disregard the testimony of such witness.
There is nothing appearing in the testimony of any
witness which would have justified the giving of such
instruction.

The defendant had a fair trial, and the judgment of the
district court is

AFFIRMED.

CHARLES T. ALTIS V. STATE OF NEBRASKA.

Friep Fesruary 27, 1923. No. 22879.

Bill of Exceptions: ApPLICATION FOR AT ExPENSE OF CoUNTY: HEARING.
Under section 1123, Comp. St. 1922, on application by defendant for
an order to require reporter to furnish bill of exceptions at the ex-
pense of the county, where objection is made thereto, the court or
judge has authority to hear testimony for and against such appli-

poverty is untrue, or that the inability to pay the fee is occasioned by
his own wilful act for the purpose of avoiding payment, the court
or judge should refuse the order.
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Error to the district court for Lancaster county:
WiLrray M. MORNING, JUDGE. Affirmed.

R. J. Greene, W. W. Towle and Francis V. Robinson,
for plaintiff in error.

Clarence A. Dawvis, Attorney Geneml and C. L. Dort,
contra.

Heard before Morrissey, C. J., Lerron, Dean and
Goop, JJ., RAPER, District Judge.

RapPER, District Judge.

In the divorce action of Jeanette M. Altis, plaintift,
v. Charles T. Altis, defendant, the defendant was ad-
judged guilty of contempt of comt for wilful failure and
refusal to obey an order of the court directing the de-
fendant to pay support money for the wife and children
during the pendency of the divorce action, and he was
sentenced to jail until he paid the allowance or gave
bond for the family’s support.

Defendant gave notice of appeal, and filed an affidavit
stating that he was unable, on account of poverty,
to pay the costs of a bill of exceptions, and prayed the
court to direct the reporter to make and deliver to
defendant Dill of exceptions, the fees therefor to be
charged to and paid by Lancaster county. Affidavits
were filed for and against the application; the court
refused the requested order, and the reporter refused
to make bill of exceptions for the defendant until the
fees therefor were paid.

Two errors are assigned: First, the court was without
power to punish the defendant for failure to pay the
support money; second, the court erred in refusing the
request to require the reporter to furnish bill of ex-
ceptions. _

The case of Cain v. Miller, ante, p. 441, disposes of
plaintiff in error’s first contention. The testimony not
being before us, we must assume that there is sufficient
evidence to support the judgment.
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As to the second contention, section 1123, Comp. St-
1922, is relied on. This provides that, in criminal
cases wherein, after conviction, the defendant shall
make an affidavit that he is unable, by reason of his
poverty, to pay for such copy, the court or judge thereof
may, by order indorsed on such affidavit, direct the
reporter to deliver such long-hand copy to such defendant,
and his fees therefor shall be paid by the county. It is
contended that this statute should be so construed
that, on the filing of such affidavit, the court must
accept it as true and make the order accordingly. If it
be granted that this is a “criminal case,” within the
meaning of the statute (which, however, we do not
determine), the statute cannot reasonably be construed
as contended for. The statute says the court “may,
by order indorsed on such affdavit,” direct the reporter
to make long-hand copy of the evidence to defendant. A
defendant is not entitled as a matter of constitutionai
right, for the purpose of appeal from conviction for
crime, to have a bill of exceptions furnished to him
free; his right to such free bill of exceptions rests
wholly upon the statute. From the wording of the
statute and the purpose for which it was enacted, it is
plain that it was not intended to require the trial court
or judge, in a mere ministerial way when objection has
been made, to grant the order on the presentation of
the affidavit without question and without the authority
to inquire into the truthfulness of good faith of de-
fendant’s affidavit. If, bowever, the proof is sufficient to
support the application, then, of course, it is the duty of
the court or judge to grant the order. The court or judge
has the power, under the statute, when objection is
made, to receive evidence for and against the application,
and on such hearing, if it appears that the defendant’s
affidavit is untrue or that defendant hag wilfully dis-
sipated his property or conveyed or given it away for
the very purpose of putting the state to expense of
furnishing the bill of exceptions, it cannot justly be
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said that, because of defendant’s poverty, he is unable
to pay the reporter’s fee. In the case at bar the court
considered the evidence for and against the application,
and the evidence is sufficient to support the refusal to
grant the order. This procedure was warranted under
the statute, and the order of the trial court was proper.
The action of the district court is '

: i AFFIRMED.

RoBeErT C. FISCHER, APPELLANT, V. WALTER FUELBERTH,
APPELLEE.

Fiiep Fesruary 27, 1923. No. 22218.

1. Estoppel. The rule that, where a party gives a reason for his con-
duct and decision touching anything involved in a controversy, he
cannot, after litigation is begun, change his ground and put his con-
duct upon another and different consideration, that he is estopped
from doing it by a settled principle of law, does not apply to one
who, at the time he gave a reason for his conduct, had no knowl-
edge, actual or imputed, of the existence of an additional ground of
defense which he afterwards learned and respecting the assertion of
which he is sought to be estopped.

(&)

Pleading: Derenses. In such case, in a suit against him, the
defendant may set up, as one of his defenses, the after-discovered
ground, as well as the one first assigned, and be permitted to
support the same by evidence and have the same submitted to the
jury under proper instructions.
ApppaL from the district court for Pierce county:
WiLLiAM V. ALLEN, JUDGE. Affirmed.

M. H. Leamy, for appellant.
Ora 8. Spillman, contra.

Heard before MorrIsSEY, C. J., LETTON, DEAN, ALDRICH
and Goop, JJ., Raper and Troup, District Judges.

Troup, District Judge.

An action for damages alleged to have been sustained
by plaintiff by reason of failure of defendant to comply
with his bid for a quantity of hay at an auction sale.
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It is alleged in the petition that on January 6, 1920,
the plaintiff being possessed of a large amount of
personal property, including a quantity of alfalfa hay,
exposed the same to public sale at auction, and defendant,
being present; bid off 40.3 tons of said hay at an agreed
price of $15 a ton and the same was thereupon sold to
defendant, the sale amounting to $604.50; that thereafter
the defendant refused to accept said hay and pay for the
same; thereupon plaintiff notified defendant that he
would resell said hay and hold the defendant responsible
for any deficiency that might arise by reason thereof,
and on February 27, 1920, plaintiff did resell said hay at
public auction for the sum of $277.64, which, it is
alleged, was the highest price obtainable therefor, and
in doing so incurred an additional expense of $8.32,
making his damages sustained the sum of $335.18, for
which he prays judgment in a suit brought in the
district . court for Pierce county.

On April 4, 1921, the day before the commencement of
the trial in the district court, the defendant filed an
answer in which he admits the purchase of the hay at
public sale referred to, but alleges that previous to and
at the time he purchased the same he was told by
plaintiff that the hay was at the place of one Charles
Mordhorst, six miles distant from the home of defendant,
which was easily accessible thereto, whereas in truth
and in fact, as he learned afterwards, said hay was
located at the place of one Fred Mordhorst, a distance
¢f 18 miles from defendant’s home and not -easily
accessible thereto, and thereupon and for that reason
the defendant refused to accept said hay and so notlﬁed
the plaintiff.

On April 5, 1921, the same being the day the trial
in the dlstrlct cmut began, the defendant filed an
amended answer in which he alleged the matters set
forth in his original answer, and further alleged that
at the sale at which defendant purchased the said hay
the same was sold by sample, which sample was ex-



Vor. 109] JANUARY TERM, 1923. 781

Fischer v. Fuelberth,

hibited to and examined by defendant, and plaintiff,
being present, stated to defendant and other bidders
that the hay offered for sale was of the same kind and
¢uality as the sample, whereas in truth and in fact
it was greatly inferior in quality and was not worth
to exceed one-half the value it would have been had
it equaled the sample exhibited, all of which was well
known to the plaintiff, but not known to defendant,
and defendant, relying upon the statements of plaintiff
as to the location and quality of said bhay, purchased
the same, whereas if he had known otherwise he would
not have bid therefoi.

Plaintiff, replying, denies all allegations of new matter
contained in defendant’s answer, and further alleges that
at the time the defendant refused to comply with his bid
and pay for said hay, and at no time since did the
defendant make any objection to the quality of said
hay or refuse to comply with his bid for the reason
said hay was not of the kind or quality represented,
and that defendant, having given one reason for his
conduct and decision touching said purchase of said
hay, cannot now, after litigation has begun, change
bis ground and put his conduct upon another and
different consideration.

At the trial plaintiff objected to the admission of
any and all testimony in support of the defendant’s
claim that the hay was not as represented for the
reasons set forth in his reply, but the objections were
overruled and the evidence admitted. At the close of the
trial plaintiff tendered an instruction covering the prop-
osition and theory contended for in his reply, which
instruction the court refused, and instructed the jury
upon that subject as follows:

“No. 11. If you find from the evidence that, shortly
after the sale, the defendant discovered that the hay was
rot located on the Charles Mordhorst farm, but on the
Fred Mordhorst farm, distant about 18 miles from
his home, and for that reason he rescinded the transaction
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and refused to make the settlement and payment pre-
scribed by the terms of the sale, and you further find
that thereafter he further discovered that the bhay
was not as represented by the plaintiff and did not
comply with the sample exhibited at the time of the
sale, but was inferior in quality, then the fact that he
placed his refusal to make payment and settlement in
the first instance on the ground that the hay was not
situated on the Charles Mordhorst farm, but on the Fred
Mordhorst farm, would not preclude him from
showing the inferior quality of the hay.”

The jury returned a verdict for the defendant. The
plaintiff appeals. )

The sole question presented by the briefs of both
sides, and therefore the sole question for consideration
“and determination here, is: Did the court err in
admitting testimony in support of the defense respecting
the alleged misrepresentations as to the quality of
the hay and by giving the instruction above quoted and
refusing to give the instruction tendered by plaintiff?

The plaintiff contends for the application of the rule
that, where a party gives a reason for his conduct
and decision touching anything involved in a con-
troversy, he cannot, after litigation has begun, change
his ground and put his conduct upon another and
different consideration. He is not permitted thus to
mend his hold. He is estopped from doing it by a
settled principle of law. ’

This is a familiar and well-established rule in this and
many other jurisdictions, and in the opinion of the
writer is a sound and most wholesome one to prevent,
so far as may be, litigants, so disposed, from trifling
with their solemn contracts and other like legal ob-
ligations when called into court for a breach thereof,
but in our opinion this ruie cannot be made to apply in
the instant case. We fear that the learned counsel for
the plaintiff has over-looked, for the time being, the fact
that knowledge, either actual or imputed, by the party
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complained against, of the existence of the subject-matter
concerning which he is sought to be estopped, is an
indispensable element of estoppel.

The undisputed evidence in the case shows that, at the
time the defendant refused to complete his contract of
purchase and gave as his reason therefor the alleged
misrepresentation of the location of the hay, he did not
know of the inferior quality of the hay and had no
means of knowing it; it was not until a “week or so
after” that he learned of the inferior quality of the hay as
compared with the sample exhibited at the sale. There
is no evidence that after defendant gave his first reason
for declining to complete his purchase he ever had any
communication with . plaintiff on the subject. Now,
after he learned of the additional reason, was there a
legal duty imposed upon the defendant to communicate
{he same to the plaintiff before he could avail himself
of this additional defense to plaintiff’s suit? In our
opinion there was not. To illustrate: The defendant,
in the first instance, might have refused to complete
his contract and remain silent as to any or all reasons
he might have had for his conduct, no matter how many
he may have believed existed, and still, when sued, set
up in his answer any and all defenses available to him,
whether coming to his knowledge before or after suit,
without apprising the plaintiff of what these defenses
were. So, in the present case, when plaintiff demanded
of defendant a completion of his purchase by payment
for the hay, the defendant refused, giving as his reason
therefor the only one of which he then had knowledge,
namely, the alleged misrepresentation of the location of
the hay, and it was not until afterwards that he learned
of the additional objection, to wit, the alleged comparative
inferior quality of the hay with the sample. This, as
we have seen, defendant was not obliged to communicate
to plaintiff. After knowledge of the additional reason,
defendant made no declaration respecting the transaec-
tion, and therefore could not be estopped from asserting
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the latter reason as one of his defenses. The record
shows that he asserted both, introduced evidence in
support of both, and appropriate instructions respecting
both were submitted to the jury, all of which we think
properly may be done, and without violation of the
rule in question, and without conflict with any decision
enforcing the rule, of which we are aware. An exami-
nation of all of the many decisions in which the rule is
enforced, whether in this state or elsewhere, which an
exhaustive search has brought to our attention, without
exception, discloses the fact that the person held to
be estopped had knowledge, either actual or imputed,
of the fact or facts constituting his subsequently offered
defense at the time he gave to his adversary the first
reason or excuse for his conduct. Of course, it is plain
to see that one should expect to find this fact present
in all such cases; otherwise, no ground for estoppel
would exist.

It is true that defendant’s answer was long-delayed,
and even then his first answer, filed the day before the
trial, did not contain this so-called second defense, and
1t was not until his amended answer, filed the day the
trial began, that this defense was first set up. No ob-
jection was made by the defendant to the filing of
either of these answers, but, in any event, permission to
file the same when they were filed was within the sound
discretion of the court. The assertion of this belated
defense under the facts disclosed was a circumstance
nevertheless which the jury had a right to consider as a
possible reflection upon its genuineness, and which it will
be presumed the jury did consider in arriving at their
verdict. _

We think there was no error on the part of the trial
court in dealing with the matters complained of, and its
judgment therefore must he

AFFIRMED.
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JaMES D. LAWSON, APPELLEE, V. UNION PACIFIC RAILROAD
COMPANY, APPELLANT.

S

FiLep FEBRUARY 27, 1923. No. 22235.

1. Railroads: NEGLIGENCE. Where it appears that after dark the
servants in charge of one of defendant’s engines, with powerful

- electric headlight attached, leave the same in such a position
that the full glare of said light is cast upon a nearby crossing
over which the public pass and animals are lable to be driven, the
effect of which light is to cast dark shadows upon the lower
ground in the immediate proximity to defendant’s track, calculated
to frighten cattle being driven over said crossing, and said cattle,
becoming frightened, refuse to move forward, but, getting beyond
the control of their drivers, crowd westward along defendant’s
track, where within a few minutes thereaiter, a belated fast-moving
passenger train of defendant strikes and kills many of the herd,
and where it further appears that, after placing the engine and -
headlight in the position stated, those incharge thereof absented them-
selves and remained absent therefrom until after the happening
of the accident, leaving no one present to remove the cause of the
danger by dimming or extinguishing the light, such facts constitute
negligence on the part of defendant for the injurious consequences
of which it may be held liable.

The fact that defendant may have had no actual
knowledge of the alleged effect of its light upon the crossing, nor of
the propensity of animals to frighten thereat, will not necessarily
excuse it from the charge of negligence, where it further appears
that, had defendant’s servants been at their post of duty, they could,
in the exercise of ordinary diligence, have discovered the dangerous
effect the headlight was having upon plaintiff’s cattle and promptly
removed the source of danger by dimming or extinguishing the
light.

3. Negligence: QuEsTioN For Jury. Even though plaintiff, in doing
what he did, with knowledge of certain facts ascribed to him, was
guilty of negligence, his negligence cannot be said to be of such a
degree as that the court was required, as a matter of taw, to direct
a verdict for defendant. At most, it produced a case of comparative
negligence for the jury.

4. TInstructions upon the subject of comparative negligence examined
and approved.
APPEAL from the district court for Buffalo county:
Bruxo O. HOSTETLER, JUDGE. Affirmed.
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C. A. Magaw, Thomas F. Hamer and Thomas W.
Bockes, for appellant.

Prince & Prince, Fred A. Nye and M. H. Worlock,
contra.

Heard before Morrissgy, C. J .» ROSE, ALDRICH and
Day, JJ., Troue, District Judge.

Troup, District Judge.

Plaintiff brings his action against ‘the defendant,
Union Pacific Railroad Company, to recover for the loss
of 45 head of cattle killed by one of defendant’s fast-
moving passenger trains at or near a certain public
highway crossing over defendant’s tracks in or near the
village of Buda, Buffalo county, Nebraska. The undis-
puted evidence shows the value of the cattle destroyed
to be $4,757; but, presumably to avoid federal jurisdiction
and maintain his action in the state courts, the plaintiff
reduced the amount of recovery asked to $3,000. The jury
returned a verdict for plaintiff for $2,000 and interest,
A total "of $2,47213. Defendant appeals.

From the petition it appears that at or about 6 o’clock
on the evening of December 11, 1917, plaintiff received
a shipment of cattle over defendant’s road at Buda,
Nebraska, and, deciding to drive the cattle to his feed
yards located about six miles northwest of Buda that
night, plaintiff afoot and three men on horseback as-
sisting him drove the herd from the stock pens along
the highway immediately south of and parallel to de-
fendant’s tracks, a distance of about 2,000 feet, then
north onto the crossing of defendant’s mainline tracks,
the route taken being the natural and most practical one
to point of destination, arriving at the crossing a few
minutes before 7 o’clock; that defendant had negligently
failed to maintain cattle-guards on either side of said
crossing; that defendant’s freight train which had -
brought plaintiff’s cattle to Buda was left standing on the
south switch track with.the engine attached headed west, .



Vor. 109] JANUARY TERM, 1923. 787

Lawson v. Union P. R. Co.

equipped with a powerful electric headlight, within a
few feet (from 300 to 500) of said highway crossing,
which defendant’s servants negligently left lighted in full
glare casting intense rays of light over and upon said
crossing; that defendant’s north track at such crossing
is about 18 inches higher than the ground in the im-
mediate proximity of said north track, causing the rays -
from the headlight to cast shadows over the lower ground
making it look black; that said cattle, after going upon
said crossing, became greatly frightened at said light
and the shadows cast beyond its rays, so that they re-
fused to move farther north and cross said mainline
track, but “milling” about became unmanageable and
crowded off said crossing onto the defendant’s tracks
west thereof; that at said time a passenger train of
defendant company, known as No. 7, and running several
hours late, approached from the east at a very high rate
of speed, and passing through said town of Buda without
lessening its speed negligently ran into said cattle then
on defendant’s track, killing 45 head thereof; that said
cattle were killed wholly through the negligence of de-
fendant in maintaining the powerful and nndimmed head-
light on the freight engine, the failure to maintain
cattle-guards at the crossing in question, and the negli-
gence of its servants in charge of its passenger train in
the failure to exercise ordinary care to stop said train
before coming into collision with said cattle.

Defendant’s answer admits that at the time stated in
plaintiff’s petition plaintiff and his employees drove a
herd of cattle belonging to plaintiff along the public
highway south and parallel to defendant’s track from the
stock pens in Buda to the public highway crossing on
defendant’s track, referred to in plaintiff’s petition, and
that said cattle were being driven by plaintiff and his
employees upon said public crossing at a time when de-
fendant’s westbound passenger train No. 7 was approach-
ing from the east; it admits that no cattle-guards had
been constructed on either side of said cross-way, but
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alleges that the law did not require the same ; it admits
that certain of plaintiff’s cattle were killed by defend-
ant’s train No. 7, but denies each and every other al-
legation in plaintiff’s petition contained. Further an-
swering, defendant alleges that whatever loss or injury
plaintiff may have sustained by reason of the killing
of said cattle was caused wholly by the negligence of
plaintiff and his servants, and without fault or negligence
on the part of defendant or its employees. The reply
of plaintiff denies all new matter in defendant’s an-
swer.

It will be observed that three grounds of negligence
against defendant are presented by plaintiff’s petition:
(1) Negligence in maintaining the headlight on the
freight engine standing on the side-track; (2) negligence
in failing to maintain cattle-guards at the crossing; and
(3) negligence in the operation of the passenger train
No. 7 which killed the cattle.

Ground No. 2 was stipulated and instructed out of
the case, and ground No. 3 was withdrawn from the jury
by one of the court’s instructions, so that ground No.
1 was the only one submitted to the jury, and agreed by
both parties to be the only one for consideration here.

At the close of the entire evidence in the case the
defendant requested a directed verdict in its favor.
The same being refused, the case was submitted to the
jury, the jury returning a verdict for plaintiff in the
sum above stated. The refusal to direct a verdict and
the claim that any verdict for plaintiff cannot be upheld,
under the evidence, form the principal grounds of error.

An examination of the evidence shows that it sub-
stantially supports the allegations of the petition in
respect to the ground of negligence to be considered,
and further shows that, after placing said engine, with
its headlight, in the position stated, the defendant’s
servants in charge thereof abandoned the same for an
indefinite time, with no one in attendance thereat until
after the accident to the cattle had happened. Under
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the evidence adduced there can be no doubt but the
glaring headlight from defendant’s freight engine and
the effect it had upon the uneven surface at the crossing
was the proximate cause of the cattle stampeding which
led to their destruction. The blinding light continuing
to shine, with neither the engineer nor fireman at his
post to remove the cause by dimming the light while
the cattle were still upon the crossing, created a negligent
condition, for the injurious comsequences of which we
think the defendant may be held responsible. It was
not necessary that this headlight, casting its intense
rays over and upon a public crossing, should have been
kept burning as it was. The train and engine to which
said headlight was attached was at rest and was to be at
rest until it received orders to go forward. Allowing
the full light to shine, as it did, was not so culpable,
“in our opinion, as the act of those in charge deserting
their post leaving no one to remove the negligent con-
dition by dimming or extinguishing the headlight in case
an emergency arose, as one did arise in this instance.
1t defendant’s servants had been at their place of duty
and exercised ordinary care to observe what effect the
light of their engine was having upon the actions of
plaintiff’s cattle, in all probability the mischief could
have been averted by dimming the headlight while the
cattle were still upon the crossing and within the control
of the drivers. It was the continuation of the negligent
condition after it could and should have been removed
that worked havoc among the animals, causing them
io break away from the crossing and into a place where
they were destroyed. .

The case is not unlike one in which unusual noises
occur in or about the operation of trains in the vicinity
of public crossings calculated to frighten animals. The -
case of Williams v. Chicago, B. & Q. R. Co., 78 Neb. 695,
is of that character, and in which it is said: “Where the
conditions are such that noises thus made would endanger
a person (plaintiff’s team taking fright) at a public



790 NEBRASKA REPORTS. [Vor. 109

Lawson v. Union P. R. Co.

crossing, which result could be avoided by temporarily
staying or suspending the noise without materially inter-
fering with the due operation of the train, ordinary
care and prudence require that it be thus stayed or
suspended until the danger is past.” In the course of
the opinion the court further observes: “The defendant’s
Lability does not depend alone on what its employees
saw, but on what, under the circumstances, they might
have seen and should have seen. The fireman at leasf
might have seen the plaintiff’s peril, and, in view of
all the circumstances, it was certainly the duty of
someone engaged in operating the train to see.”

" So we say, under the circumstances of the instant
case, it was the duty of either the engineer or fireman,
or both, to have been at his post. of duty, and, had
either one been there, he would or should have seen
the predicament plaintiff’s cattle were in, caused by the
light from the engine, and that by dimming or even ex-
tinguishing same, if necessary, could have averted the
accident. Why both of these employees absented them-
selves from their post of duty under the circumstances
does not appear. Neither one was put upon the stand
to explain his absence, and from this it is probably fair
to infer that neither one had a justifiable excuse for
doing so.

The case of Missouri, K. & T. R. Co. ». Weatherford,
26 Tex. Civ. App. 20, is one in which the railroad com-
pany was held liable for the negligence of its engineer
for the unnecessary blowing of the whistle near a
crossing resulting in plaintiff’s injury, and the court
said: “As the jury were authorized to find from the
evidence, the employees of the appellant in charge of the
engine were negligent in sounding the whistle and keep-
ing it sounding, so that the appellee’s team becamec
frightened and ran upon the track. They were required
to keep a lookout for the crossing, and if they discovered
that appellee’s team had taken fright, or by the exercise
of ordinary care could have discovered it, or knew that
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the noise being made would likely frighten a team of
ordinary gentleness, and frightened the team with the
unnecesary blowing of the whistle, the appellant. would
be liable for negligence.” Substituting the “headlight”
in the case at bar for the “whistle” in the case cited,
we have a perfect application. See instruction to same
effect, approved in Missouri, K. & T. R. Co., v. Belew,
92 Tex. Civ. App. 264; Gulf, C. & 8. F. R. Co. v. Boz,
S1 Tex. 670; Philadelphia, W. & B. R. Co. v. Stinger,
78 Pa. St. 219.

Who can say that under the circumstances in the
present case the defendant was not negligent in any
degree? Even if the plaintiff was also negligent, it be-
came a question of comparative negligence between the
two, and that was a question for the jury to decide.

It is true that while the cattle were about to go
upon the crossing the driver in the lead espied what he
thought might be a train approaching from the east just
appearing around a curve in the road about six miles
distant, and called out to his fellow drivers, including
the plaintiff, who said, “Go ahead.” But the cattle were
then upon the crossing, and any attempt to have trrued
them back at that time in the face of defendant’s blinding
light would have been a futile thing, as subsequent
events proved, and had the condition at the crossing
caused by the light and shadow which frightened the
cattle not existed, or, existing, had been removed by
dimming the light, the plaintiff would have had ample
time to have driven his cattle across before the arrival of
the train which killed them. It is said by defendant
that the plaintiff knew. of the existence of the light upon
the crossing, and also that no one was on the engine, so
far as he discovered, at the time of passing the same
on his way to the crossing; that he was also familiar
with the construction of the crossing, and with the
habits and propensities of cattle to shy or become
frightened by a sudden change from light to darkness
on the surface of the ground, and that a fair inference
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from the evidence is that defendant’s servants had no
actual knowledge of the effect of the light upon the
crossing and no knowledge of the effect the condition
created would have upon animals. This much we think
is fairly shown or inferred from the evidence. Wc
think, however, there is no evidence showing that plain-
tiff knew, or had reason to know, that the rays of de-
fendant’s headlight cast dark shadows upon the crossing
or in immediate proximity thereto, or that plaintiff
knew, or had reason to know, that defendant’s servants
had left the vicinity of their engine so as not to be
able, in the exercise of ordinary care, with reasonable
promptness, to protect travelers and their property
cn a public crossing against dangerous emergencies
liable to arise on account of the headlight.

" But, from what is shown and inferred from the evi-
dence, defendant argues that plaintiff was negligent, and
that, if both plaintiff and defendant were negligent,
" then the negligence of each is to be measured by their
comparative knowledge of existing conditions, and that,
if plaintiff’s knowledge of the danger to be encountered
equals or exceeds that of defendant, then defendant
is not liable, if plaintiff embraces the danger. .We think
this may be conceded to the extent, if at all, plaintiff
was, in fact or in law, negligent. But we are of the
opinion that defendant is presuming too much on plain-
tiff’s supposed negligence.  Conceding that plaintiff
knew, as he did, of the existence of the light upon the
crossing before he drove his cattle there, he did not
know, in advance, that it created a dangerous condition,
and he had a right to assume that, if a dangerous con-
dition created by said light was suddenly disclosed
which was endangering plaintiff’s ecattle, defendant’s
servants would be on hand with reasonable promptness
to abate the same. Williams ». Chicags, B: & @. R. Co.,
supra. Under these conditions defendant’s proposition
itself becomes one of comparative negligence—a matter
for the jury to determine under proper instructions.
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We think the trial court instructed the jury properly
on this question, and that defendant’s objections thereto
are not well taken, nor is the claim that, because the
verdict rendered is less than half of plaintiff’s total
loss, evidence that the jury found that the defendant’s
negligence was less than gross and plaintift’s negligence
was more than slight as compared with each other. The
plaintiff limited his recovery to $3,000 and the jury were
so instructed. We are of the opinion that the judg-
ment of the lower court is warranted under the law
and the evidence, and that the same should be.

‘ AFFIRMED.

Rosg, J., dissenting.

In my opinion there is no evidence of actionable negli-
gence on the part of defendant.

The following opinion on motion for rehearing was
filed July 9, 1923. Former opinion vacoeted, and judg-
ment of district court reversed.

Railroads: NEGLIGENCE. In an action to recover from a railroad com-
pany damages for the loss of cattle killed by a passenger train at a
highway crossing, while plaintiff was attempting to drive them
across the railroad tracks, proof that defendant at the time per-
mitted the headlight of a freight train standing on a side-track 300
feet away to shine on the crossing, and that, in consequence of the
light and the shadows cast by it, the cattle took fright and became
unmanageable, is not evidence of actionable negligence, where there
is nothing to indicate that the engineer and the fireman in charge of
the freight train could reasonably or probably have anticipated
what happened. Latwson v. Union P. R. Co., ante. p. 185, vacated.

Heard before LETTON, ROSE, ALDRICH, DAY and Goob,
JJ., BLACKLEDGE, District Judge. :

Rosg, J.

This is an action to recover damages for negligence.
After dark, December 11, 1917, a passenger train going
west on defendant’s railroad ran into a herd of plain-
{iff’s cattle at a highway crossing west of the station
at Buda and killed 45 head, worth $4,757. At that
place the railroad extends east and west and crosses the
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highway at right angles. From the station at Buda the
highway runs west about 2,000 feet along the south side
of the railroad, turns north and crosses defendant’s
tracks. Plaintiff drove his cattle west along the highway
from the station, turned north and was attempting to
cross the railroad tracks when the collision occurred.
The railroad grade at the crossing is about 18 inches
above the natural level of the ground. A freight train,
headed west, from which the cattle had been unloaded,
stood on a switch south of the main lines. Plaintiff
pleaded that defendant negligently left a glaring head-
light on the freight engine, permitted it to shine on the
crossing, to cast shadows north of the railroad tracks,
to frighten the cattle, and to make them unmanageable.
As a resulting loss plaintiff demanded judgment for
$3,000. Defendant denied negligence and liability for
damages. The jury rendered a verdict in favor of
plaintiff for $2,000 and interest computed at $472.13,
or a total of $2,472.13. From a judgment thereon de-
Tendant appealed. Upon a former hearing the judgment
was affirmed. Lawson ©v. Union P. R. Co., ante, p. 785.
The sufficiency of the evidence to sustain the judgment
being in doubt, a reargument was granted. The case has
been re-examined in the light of new briefs and able
arguments at the bar.

The only issue of negligence submitted to the jury
was the act of defendant in permitting the headlight of
the freight engine to shine undimmed while the cattle
were on the crossing. If proof of that fact was not
evidence of actionable negligence, there was nothing
to submit to the jury and their verdict cannot stand.

It is only where different minds may draw different
“conclusions from evidence of a fact in issue that a
question for the jury is presented. If there is no
cvidence of the fact the jury should not be permitted
to make a finding. Was proof that the engineer and
fireman left the headlight shining on the crossing evi-
dence of actionable negligence? The answer depends
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on whether they could reasonably and probably have
anticipated the consequent frightening of the cattle.
Plaintiff seems to recognize this principle of the law
of negligence and argues that any person with common
experience and knowledge knows that a glaring light
thrown into the face of animals only a short distance
away will frighten them. The light was not thrown in
ihe face of the animals. It was shining on the crossing
from the east at a point 300 feet away when the cattle
approached from the south. There is no evidence that
the engineer or the fireman knew that cattle had a pro-
pensity to scare at lights and shadows. Plaintiff was
an experienced cattleman and was familiar with the
highway at the railroad tracks. While the headlight
was shining, assisted by three mounted men, he attempted
to cross with the animals in the face of a warning by
one of his own employees that a train was approaching.
1f, as an experienced cattleman, knowing, as he did,
that the light from defendant’s engine was shining on
the crossing, he did not anticipate what happened, is it
fair to assume without proof that the engineer and
fireman, in reason and probability, knew the propensities
of the animals and that the light and shadows would
frighten them and make them unmanageable? It seems
more reasonable to assume the contrary in the absence
of proof, since engineers and firemen in the performance
cof their duties at night necessarily cross highways
at different elevations above the natural surface of the
ground, throw light on public -crossings at varying
angles, cast shadows along railroad tracks, observe the
custom to light highway crossings in cities, villages,
and country places and witness the endless caravan of
moving automobiles as they throw light and cast
shadows at highway crossings everywhere. The headlight
wag one in ordinary use and was part of the necessary
equipment. The freight train was standing on a side-
track near a station where the engineer was awaiting
orders to proceed. He had a right to have his train
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ready. If he and the fireman could not have reasonably
and probably anticipated the consequence of permitting
the light to shine undimmed, they did not owe plaintiff
the duty to stay on the motionless engine, watch the
crossing and dim the light when the cattle were driven
npon the railroad tracks. The better view of the record
is that the verdict is without support in the evidence.
It follows that the former opinion is withdrawn, the
judgment of the district court reversed and the cause
remanded for further proceedings.
REVERSED.

P. A. McCRrARY, APPELLEE, V. JOHN F. WOLFF, APPELLANT.

FiLep FEprUARY 27, 1923. No. 22244,

1. Master and Servant: Emprovers’ LiasiLity Act: INJUry ARris-
ING oUT oF EmrrovyMmENT. Evidence in support of the finding of
the trial court that an accidental injury resulting in death arose out
of and in the course of employrrient, within the meaning of the work-
men’s compensation act, examined and finding sustained.

: DEPENDENCY. Likewise, as to claim of dependency.

CoMPENSATION : PENALTIES. Under the work-
men’s compensation act, periodical instalments of compensation for
an injury to an employee do not become due, in the sense that they
carry the statutory penalties for nonpayment, until the obligation
of the employer is definitely ascertained or settled, where there is
a reasonable ground for controversy over defendant’s lability or
other material issues in the case and defendant in good faith pur-
sues his remedy with proper diligence.

APPEAL from the district court for Cass county : JAMES
T. BEGLEY, JUDGE. Affirmed on condition.

Kennedy, Holland, DeLacy & McLaughlin and E. J.
Svoboda, for appellant.

A. L. Tidd and Aubrey Duzbury, contra.

Heard before Morrissey, C. J., RoSE, ArpricH, DAy
and Goop, JJ., Troup, District Judge.
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Troup, District Judge.

Action by dependent to recover a death claim against
ihe former employer of deceased under the workmen’s
compensation act as contained in chapter 198, Laws
1913. A decree was entered for claimant for $9.75 a
week for 350 weeks, burial, hospital and medical ex-
penses, $180 penalty for waiting time, and $200 attorney’s
fees. Defendant appeals.

On September 30, 1920, and for some time prior there-
to, the deceased, a boy about 19 years of age, was em-
ployed by defendant to do work of a general or mis-
cellaneous character in and about. defendant’s garage
in the city of Plattsmouth, Nebraska, including mes-
senger service. At or about 1 o’clock p. m. on September
30 deceased was directed by defendant to go to a certain
storage battery station, a place about a block and a half
distant from defendant’s garage, to get a battery which
had been left there for repairs. As the boy started on hisg
errand he espied an acquaintance driving a truck on the
sireet at the rate of about five or six miles an hour, and
whom he knew was going by the place where deceased
was sent on his errand, and, approaching his friend’s
truck he attempted to mount upon the running-board,
but, missing his hold, he fell underneath the wheels of
the truck and was so badly crushed that he died the
vext day.

That part of the section of the act pertaining to this
fcature of the case is as follows: “Compensation shall be
made for personal injuries to or for the death of such
employee by accident arising out of and in the course
of his employment, without regard to the negligence of
the employer, according to the schedule hereinafter
provided, in all cases except when the injury or death is
caused by wilful negligence on the part of the em-
rloyee; and the burden of proof of such fact shall be
npon the employer.” Laws 1913, ch. 198, sec. 10 (Comp.
St. 1922, sec. 3033).
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The case is much simplified by defendant’s announce-
went in open court that he makes no claim whatsoever
that the accident occurred through the wilful negligence
of deceased. We also understand that defendant does
Lot claim that the accident did not occur “in the course
of employment.” Indeed, it could not well be contended
otherwise from the fact that deceased was actually on his
way in the performance of the errand of his master
when the accident happened. The only question then
upon this feature of the case is: Did the accident
arise “out of” the boy’s employment?

It may be proper to remind ourselves again that, the
statute we are dealing with being highly remedial both
in character and purpose, the same should be liverally
construed to attain the accomplishment of its beneficent
purpose. Parson v. Murphy, 101 Neb. 542; United
States Fidelity & Guaranty Co. v. Wickline, 103 Neb.
21. The intention of the act being to compensate all ac-
cidental injuries growing out of and received in the
service, except those resulting from wilful negligence or
intoxication, the courts should guard against a narrow
construction and should not exclude a servant from
the benefits thereof unless constrained so to do by the
clear intent as gathered from the entire act. State .
District Court, 129 Minn. 176; Stephenson v. Schelk, 173
Wis. 251.

The following undisputed extracts from the evidence
will indicate the character of deceased’s employment and
to some extent the custom of deceased and others em-
ployed at defendant’s garage to jump on and off moving
cars in the performance of their work in and about
the garage: “Q. You may state, Mr. Wolff (the boy’s
cmployer), what work Loren did around the garage.
A. He drove for the doctors, washed cars and ran errands,
whatever there was to do—general work around the
garage. Q. You may state to the court whether you
gave Loren McCrary any instructions prior to this
accident. A. T did. Q. You may state what those in-
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structions were. A. I instructed him to get a car out
of the alley, and before it could be moved there was a
battery at the station that it was necessary to get
and place in the car; and to get some glass for a
window light that was broken, to repair-it. Q. You may
state, Mr. Wolff, whether or not the help frequently
step upon moving automobiles and trucks. A. It is
frequent that they have occasion to step upon moving
cars when they want to ride. We frequently rent cars
out to drive yourself, and they are there to oil and
start them out, and they will step on and start them
out and then step off frequently when they are moving.
Q. You had seen Loren do this? A. No doubt. Q. And
you do that yourself, do you not? A. Yes, sir; any one
does who is around a garage.”” The same witness, upon
being interrogated on cross-examination if he had not
expected deceased to take a car from the garage in
going for the battery, answered: “I didn’t so instruet
him. I didn’t tell him how to get it. The only thing
1 would say was, ‘If you can run errands and can
make time by taking a car, take a car.’” Arthur
Moran, an employee at defendant’s garage with de-
ceased, testified substantially to the same effect.

TFrom this evidence we are justified in finding that
the deceased had at least the implied license from
his emplover to jump on and off moving ecars in or
about the garage in the performance of his work, as
they all did. If the accident had happened while de-
ceased was attempting to board a car in or about
the garage, could there be any doubt that the accident
arose ‘“‘out of” his employment? Suppose this same
truck driver whose ecar was the means of the accident
was driving his car out of the defendant’s garage upon

the street at a time when the deceased was about to
"~ gtart on his errand, and the deceased, being a friend
of the driver and knowing that he was about to drive
past the place where deceased was going, attempted to
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get aboard while the car was moving at the rate of
but five or six miles an hour, scarcely faster than a
man can walk, and, missing his hold, the accident
happened, could there be any reasonable escape under
the evidence from holding that the accident arose
“out of” as well as in the course of his employment? We
think not. If not, would it not be unreasonable to hold
that, because the accident happened apparently less
than 100 feet from the garage on the street, but otherwise
under the same circumstances above supposed, the ac-
cident did not arise “out of” and in the course of em-
ployment? It is fair to presume that the young man
had in mind when he sought to board the truck.that he
could accomplish his errand in less time than he could
by walking, and thus expedite his master’s business. If
that be true, then in doing what he did it can scarcely
ke said, under the evidence, he was departing from the
express or implied instructions of his employer.

Ruegg, in his work on Employers’ Liability and
Workmen’s Compensation (8th ed.) 346, says: “The
words ‘arising out of the employment’ may be satisfied
if it is shown that the occupation in which the workman
was engaged, though not strictly part of his duties,
was being done in the mutual interest of the employer
and himself”’—-citing cases.

In M’Quibban v. Menzies, 37 Scottish L. R. 526, the
court said: “The ‘arising out of and in the course
‘of the employment’ appear to me to be sufficient to
include something which occurs while the workman is
in his master’s employment and on his master’s work,
although he is doing something in the interest of his
master beyond the scope of what he was employed to do.”

In Buvia v. Daniels Co., 203 Mich. 73, the court said:
“An injury arises out of the employment when there is
apparent to the ralional mind, upon consideration
of all the circumstances, a causal connection between
the conditions under which the work is required to be
performed and the resulting injury.”
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- Almost innumerable cases along the same line might
be cited, but a few additional ones only must suffice:
Mann wv. Glastonbury Knitting Co., 90 Conn. 116;
Beaudry v. Watkins, 191 Mich. 445; Zappale v. In-
dustrial Ins. Commission, 82 Wash. 314 ; State v. District
Court, supra. .

It is true, however, that a correct determination of
any case of this character must depend largely upon
the peculiar facts and circumstances surrounding the
particular case in hand. Sometimes what would seem
at first to be a very slight fact or circumstance arising
in the case will influence the entire decision, resulting
in a conclusion different from what otherwise it would
have been. This is forcibly illustrated by the case of
State v. District Court, 138 Minn. 326, the one most
relied upon by defendant in the case at bar. Except for
a bare inference indulged in by a majority of the court
in the case cited and on which alone they base their
decision without a hearing upon the facts, giving the
decision the appearance of being inconsistent with that
court’s former decision-in State v. District Court, 129
Minn. 176, we might well have expected a different con-
clusion and one more in harmony with the latter case,
We are of the opinion the trial court did not err in
holding that the accident was one “ariging out of
and in the course of employment.”

The defendant insists that it has not been shown
that there are any dependents in this case, that the
testimony in behalf of the alleged dependent is exaggerat-
ed and unreliable, but that, even admitting dependency,
the amount awarded is excessive. We do not believe
it is either necessary or profitable to enter into a general
discussion of the testimony relating to dependency. The
evidence shows that at the time of the accident de-
ceased was a minor 19 years of age, living in the home
of his parents with 3 minor brothers and sisters be-
tween the ages of 8 and 17 years, and was accustomed to
pay into the family exchequer the sum of $65 a month
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toward the support of the family; that this sum was
1equired of their son by the parents, that they needed
it and relied upon it to assist in defraying the living
cxpenses of themselves and family. If these facts are
true, then, under all of the authorities, the claimant
herein was a dependent. The matter was heard before
the compensation commissioner and again on appeal
before a judge of the district court, before both of
whom the various witnesses appeared in person, giving
to the ones presiding the best opporfunity to judge of the
iruthfulnss of their statements and the value to be placed
thereon, and both commissioner and judge found the
claimant was a dependent and entitled to the award
made. We have examined the evidence with much
care and are not prepared to say that, under the
evidence and the law pertaining thereto, the finding is
not correct, Unless it is clearly wrong, it should not
be disturbed. Simon v. Cathroe Co., 106 Neb. 535, and
cases cited; Swift & Co. v. Prince, 106 Neb. 358; Way v.
Georgie . Casualty Co., 107 Neb. 508.

In respect to the amount of the award made, will say
that, if the same is not precisely correct, we think it is
so nearly so that to demonstrate that it is not would
require a refined calculation for which the record furnish-
es no basis. It is quite apparent that the meéthod sug:
gested by defendant is not correct. One member with-
drawn from a family of six does not decrease the living
expenses of the family one-sixth. Certain fixed charges,
such as rent, fuel, light, and perhaps other like expenses,
remain the same with a family of five. The method
adopted in this.instance seems to be in conformance with
the customary method under the statute in arriving at
an award to be made in a case of partial dependency,
and we feel justified in accepting it, at least until some
more precise method is devised. _

The lower court included in its judgment the sum
of $180 as penalty against defendant for delay in making
pavments after the award had been made by the compen-
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sation commissioner. We presume this was done in
pursuance of what the court. believed was a peremptory
requirement of the statute. The - defendant protests
against the assessment of this penalty, and we are of the
opinion his protest is well-founded, and that the record
herein presents a case where an assessment of the penalty
is not contemplated by the statute. This provision for
penalty .was placed. in the statute evidently with the
object, not only to induce prompt payments after the
award has been finally established, but, in case the
award is contested, to conmpel prompt action on the part
of the defendant in-making his defense, and to defeat
frivolous delays and chronic ‘procrastinations often - oc-
curring in the course of legal proceedings; and; when any
of these conditions are found to exist, the penalty should
be promptly imposed. But we think' it was not intended
to apply where it satisfactorily appears that the de-
fendant in perfect good faith-is in the process of testing
- the correctness of a finding against him on .0ne or more
material issues.in the case and defendant is prosecuting
his remedy with proper diligence. Under such cir-
cumstances the defendant should be pérmitted to prose-
cute his defense free from the imposition of a burdensome
penalty. With these conditions in view and as a guide,
the question of assessing a penalty or. not should be
left to the sound discretion of the court. This we think
may now be considered the settled doctrine of this
court. Osborn w. Omaha Structural Steel Co., 105
Neb. 216; Hall v. Germantown State Bank, 105 Neb.
709; Swift & Co. v. Prince, supra.

In this case there is nothing whatever in the record
to indicate that the defendant did not, from the very
first and in the very best of faith, dispute and expect
to continue to dispute all liability to the claimant or
any one else on account of the accident and death of
deceased. So, if any delay occurred between the happen-
ing of the accident and the claimant’s application to the
compensation commissioner for an award, that delay
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was due.to the claimant herein, and not to-the de-
fendant. . There is nothing in the record to show when
the application was filed with the commissioner, but it
does appear that it was heard on April 4, 1921, the
award made by the commissioner on April 11, notice of
appeal by defendant on same day, petition on appeal
filed April 18, the issuance of summons forthwith, the
hearing in the district court on June 18. Certainly this
record discloses no unnecessary delay on the part of
defendant. That the nature of the case and the un-
certainty of defendant’s liability and the question of
dependency afforded grounds for reasonable controversy,
there can be no.doubt. e think the penalty should not
have been imposed, and, therefore, the same will be
disallowed.

Defendant complains that the court erred in ad-
mitting in evidence certain statements of deceased made
to the attending physician shortly after the accident as
to how it happened. The point is not well taken. The
statements were clearly res gestw. Collins . State, 46
Neb. 37.

‘The decree of the district court is, therefore, in all
things approved, except as to the assessment of penalty
of $180, which is set aside. If plaintiff files a re-
mittitur of $180 in this court within ten days from
notice of filing of this opinion, the decree will be affirmed ;
otherwise, the proceeding will be remanded, with direc-
tion to the district court, on the record already made, to
reform the decree to comply with the views herein ex-
pressed. :

AFFIRMED ON CONDITION.
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Mary REHMEYER, APPELLANT, V. SIMOX' N.’ LYSI\‘GER ET
AL., APPELLEES. '

Frep Feeruary 27, 1923. No. 22250.

1. Principal and Agent: OSTENSIBLE AvutHORITY. “Ostensible author-
ity to act-as agent may be conferred if the party to be charged
as principal affirmatively or intentionally, or by lack of'ordinary care,
causes -or allows third persons to trust and act upon such apparent
agency.” Thowmson v. Shclton, 49 Neb. 644,

ImpLiEp AurtHorITY. “Where one not in possession of a
note assumes to collect both principal .and interest as agent of the
holder, proof of his authority to receive payment of principal may
be implied from {facts and circumstances arising in the course
of the relations between the holder and the alleged agent with
regard’ to the note, justifying the ‘inference that it was intended
that the latter should be empowered to collect both prmc1pal and
interest.” Kile v. Zimmerman, 105 Neb.. 576.

MORTGAGE: ASSIGNMENT: PAYMENT T0 MorteaGee. “Evi-
dence examined, and held sufficient to show that the mortgagee was
the agent of its assignee, and the payments to it satisfied the
mortgage indebtedness.” Pine v. Mangus, 76 Neb. 83,

4. Bquity: EstorpeL. “Where one of two innocent persons must suffer
through the misfeasance of the agent of one, that one must suffer
who has placed the agent in a position to perpetrate the fraud
complained of.” Bull v. Mitchell, 41 Neb. 647.

APpPEAL from the district court for Hamilton county
“GEORGE F'. CORCORAN, JUDGE. Affirmed.

Hainer, Craft, Edgerton & Fraizer, for ;f;ppellant. ,
Horth & Ryan, contra.

*Heard before Morrissey, C. J., AI:DRICH; Day and
Goop, JJ., TroUP, District Judge.

Troup, District Judge.

Plaintiff brought suit in the district court for Hamil-
ton county to foreclose a mortgage upon 80 acres of land
therein situated. From a decree finding that the note,
which the mortgage was given to secure, had been fully
paid and dismissing plaintiff’s suit, plaintiff appeals.

The case is another one of a class of which there have
been many before this court at one time or another
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wherein the plaintiff is seeking to avoid the consequences
of the fraudulent acts of a faithless agent.

Plaintitf’s petition is in the usual form of one seeking
the foreclosure of a real estate mortgage. Defendant’s
answer narrates ‘a brief history of the transaction in
question, alleges the good faith of the defendant in all
that he did in respect thereto, his entire lack of knowi-
edge or notice, actual or constructive, of the fact that
plaintiff was the assignee of the mortgage in suit or
had any interest therein; the agency of the Wentz Com-
pany in its relation to the plaintiff throughout the
transaction; defendant’s payment in full of said note
and mor tgjaoe, a denial of any lien or claim of plaintiff
against the land in question, and the estoppel of plaintiff
as against the defendant to the relief she seeks. The
reply of plaintiff denies all matfer in defendant’s
answer not admitted in the petition.

The evidence supports the material allegations of
defendant’s answer, and, without serious dispute, is,
in substaice, as follows: That W. C. Wentz was in
the real estate, loan, brokerage and investment banking
- business in Aurora, Nebraska, for a period of about 40
vears prior to the transaction in question; that he did
business as W. C. Wentz, unincorporated, up to March,
1906, at which time he incorporated the business
under the same name; that at all times both before
and after incorporation W. C. Wentz was virtually
the sole owner and in exclusive control of the business
until some time in 1918, when he sold the same to his
son, Charles W. Wentz, who thereaffer was ‘the sole
ocwner and in control of the business; that for con-
venience in handling loans the same were generally -
taken in the name of W. C. Wentz while he was owner,
and in the name of Charles Y. Wentz after he became
owner; that on Janunary 2, 1914, the defendants, Lysinger
and Wlfe old and well- known residents of Hamilton
county, borrowed $2,000 from the said Wentz Company,
giving their note therefor due January 1, 1919, with ten
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senmi-annual interest coupons attached, all payable  to
W. C. Wentz, and payable at the office of the W. C.
Wentz Company at Aurora, securing said note by a
mortgage on 80 acres of land in Hamilton county, said
mortgage being recorded January 3, 1914; that the
plaintiff, Mary Rehmeyer, is a German lady about 80
vears of age, a resident of Hamilton county for 37 years,
with an adult son and daughter, and at the time in
question resided at Aurora; that on or about January
12, 1914, through her son Gus, plaintiff purchased thc
Lysinger note and mortgage from the Wentz Company,
the mortgage being assigned to plaintift by W. C. Wentz,
and the note and coupons assigned by him in blank
without - the name of the assignee anywhere appearing
therein, although the form provided a space for that
purpose, and, thus' assigned, delivered the papers to
plaintiff, who deposited same in a tin box left in the
custody of the Wentz Company, she retaining possession
of the key; that plaintiff’ did not record her assignment
of mortgage until more than six and a half years after
she received it, and not until more than 15 nfonths after
ithe note and mortgage had matured and same been fully
paid by the defendant; that defendant had ho knowledge
or notice, either actual or constructive, that plaintiff
had or claimed any interest in or to said mortgage; thaf,
as interest coupons became due, Wentz Company would
notify defendant to pay same, which defendant did from
time to time during the five years’ life of the mortgage
and until all ten coupons were paid, reeeiving the
canceled coupons through the mail from Wentz soon
after payment; the plaintiff Jeaving the matter of col-
lecting interest in charge of Wentz or the Wentz Com-
pany, called at the company’s office every six months
to get her interest, at which time Wentz would get
her box, she unlock the same, he would clip coupon and
give her check for same, she then lock box again, leave
gsame with Wentz, leaving it to Wentz to give or send
the paid coupon to defendant. This plaintiff kept up
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regularly through the life of the note and mortgage and
for more than 18 months after same matured. Soon
after defendant’s mortgage became due he arranged
with Wentz Company to give a new mortgage for same
amount, which he did, in the name of Charles W.
Wentz, who a year before had become the owner of the
business, which mortgage was immediately sold by
Wentz to one Ida K. Long, intervener herein, and
the $2,000 received therefor credited to the plaintiff
herein in her account on the books of the Wentz Company.
When defendant executed a new mortgage he asked for a
reiease of old mortgage and was told by Wentz that he
would send papers to him in about a week. Defendant
called again, but failed to get the release, and, sickness
occurring in defendant’s family, the matter drifted along
without defendant securing the required discharge of
the mortgage. In the meantime, apparently without
any attention given to the fact that her note and
mortgage had matured, plaintiff continued to call upon
the Wentz Company for her interest, and two instal-
ments of jnterest were paid her by the company after
the note and mortgage had matured and the same
fully paid by the defendant, the Wentz Company charging
her account with the interest payments against her
credit on the books of the $2,000 received in payment
of her mortgage. So the matter stood when on March
17, 1920, the Wentz Company failed. After the Wentz
Company failed, plaintiff, or her son, went to the Wentz
Company office for her papers, but same were not in her
box, and were afterwards found somewhere among the
company’s office or bank papers. The first intimation
that defendant had that plaintiff owned the mortgage
on which he had been paying interest for five years and
which, soon after its maturity, he paid in full, was after
the company failed and 15 months after payment of
plaintiff’s mortgage. Upon Wentz obtaining the new
mortgage and selling the same to Ida K. Long, he gave
to Mrs. Long an assignment of the mortgage, which she
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Guly recorded on the same day, March 24, 1919. On
July 31, 1920, plaintiff’s attorney filed with the re-
ceiver for the Wentz Company a duly authenticated
claim in behalf of plaintiff' and against the Wentz
Company, for money had, received and converted by the
Wentz Company, in the sum of $2,000, the attorney, how-
ever testifying that this was done without the knowledge
of the plaintiff,

The principal question for decision then is: Was the
Wentz Company, as represented first by W. C. Wentz
and later by Charles W. Wentz, the agent of plaintift
in collecting the interest and principal due her as
assignee of the mortgage in suit? That must be deter-
mined alone from a just consideration of the facts
above detailed, together with such proper inferences
ag may be drawn therefrom. The facts speak for them-
selves, and no amount of comment thereon can add
force to the conclusion which these facts compel. After
due consideration of the same, we have no hesitation
whatever in declaring that the Wentz Company, as
thus represented, was the agent of the plaintiff at all
times in doing what it did in the collection of all moneys
due plaintiff upon her mortgage, and, as such, plaintiff
is bound by its acts in that regard. It probably does
not appear from the evidence that plaintiff created that
company her agent by express words, but that by her
own acts and her acquiescence in the acts of the rep-
resentatives of said company in acting for her in the
collection of money due upon her mortgage from the
mortgagor through a period of six and a half years
she created that company her ostensible agent there can
be no question, and that is sufficient. '

“Ostensible authority to act as agent may be con-
ferred if the party to be charged as principal affirmatively
or intentionally, or by lack of ordinary care, causes or
allows third persons to trust and act upon such ap-
parent agency.” Thomson wv. Shelton, 49 Néb. 644.
See, also, Phaeniz Ins. Co. v. Walter, 51 Neb. 182; Pine
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v. Mangus, 76 Neb. 83; Walker v. Smith, 92 Neb. 841:
Nile v. Zimmerman, 105 Neb. 576. Numerous other
cases to the same effect abound.

We infer from plaintiff’s brief that she does not
seriously dispute the fact that the company mentioned
had authority to collect the various instalments of
interest, but contends that authority to collect interest
does not necessarily imply the authority to collect the
principal. This is probably true, except, however, as
the facts and circumstances surrounding the particular
case justify the implication. We think the facts and
circumstances surrounding the present case do  justify
the implication in this instance. The bond and mortgage
were made to VWentz in the first instance. The de-
fendant never knew any one else in the transaction but
Wentz Tn the canceled coupons or other receipts given
defendant for payments made there never was revealed
the name of any other person as having any .ownership
or interest in the mortgage than Wentz. Even if it
were proper to infer from Wentz’s statement to de-
fendant, when the latter requested a release of the old
mortgage, that “vou will have to wait until I get
this money from the east,” that the. bond and mortgage
were therefore held by some person in .the east, yet
it was perfectly natural to believe that, the person in
the ecast, whoever he may be, would require some local
agent to attend to the collection of his mortgage when
it was apparent he was not doing so himself. Who was
raore likely to have that authority than Wentz? He
was the enly one, so far as defendant knew, who had the
apparent authority to act in the matter. The note
and mortgage never were in the east; they were in the
possession and control of either Wentz or the plaintiff
st all times, neither of whom at any time ever disclosed

a0

to the defendant plaintiff’s interest. therein. We are
satisfied that the facts and circumstances justified de-
fendant in paying the principal as well as the interest
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on the mortgage to Wentz. See Kile v. Zimmerman,
SUpra. :

Plaintiff’s next proposition .is that the authority
of an agent to collect his principal’s debt does not in-
clude the authority to accept as payment anything but
money. Assuming this also to be true, plaintiff’s as-
sumption that Wentz satisfied her mortgage with any-
thing but the payment of money is not sustained by the
record. Upon the taking of the new mortgage from
defendant, Wentz received $2,000 in cash to be applied
in satisfaction of plaintiff’s mortgage. The fact that he
obtained the money through the medium of the sale
of a second mortgage can make no difference to plaintiff.
That he secured this cash in payment of plaintiff’s
rortgage and for the express purpose of appropriating
the same to plaintiff’s use and benefit is evidenced by the
fact that he immediately entered the amount to her
credit on the books of the company. That her agent
Wentz may have kept the fact of this ecollection secret
from plaintiff, or that a year or more thereafter he may
have converted or embezzled the money so collected, as
he may have done in many other instances, cannot alter
the situation. Plaintiff’s money was there to her credit.
It was at her command at all’ times. In the sense of
liability therefor it is there yet. For theé fact that
eventually it may be lost, plaintiff’s lack of ordinary
diligence and her agent’s perfidy are alone responsible.
Defendant was an old resident and well-known land-
owner of Hamilton county. Plaintiff knew it was his
mortgage she held; he was ignorant of the fact; had she
notified him at some time during the life of the mortgage
of her ownership therein doubtless her loss would have
been spared her. But, plaintiff did nothing in that re-
gard and she must bear the natural consequences of her
own negligence. That the result of so holding is a
hardship upon plaintiff may be admitted. That to hold
otherwise would be a hardship upon defendant must also
be conceded. In such a ‘cagé the familiar and well-
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established maxim must apply that, where one of two
innocent persons must suffer loss he whose negligence
caused the injury must bear it, or, to be more specific,
as applying to the case at bar: “Where one of two
innocent persons must suffer through the misfeasance of
the agent of one, that one must suffer who has placed the
agent in a position to perpetrate the fraud complained
of.”  Bull v. Mitchell, 47 Neb. 647.

We are of the opinion that the decree of the lower
court is right and it is therefore, in all things,

AFFIRMED.

HATTIE G. TAYLOR, APPELLANT, V. AXBL M. Firopyan
ET AL., APPELLEES.

Fruep Fesruary 27, 1923. No, 22256.
Equity: FEstorpeL. The syllabus in Rehmeyer v, Lysinger, ante, p.
805, applied in this case.
APPEAL from the district court for Hamilton county:
GEORGE F. CORCORAN, JUDGE. A ffirmed.

Hainer, Craft, Edgerton & Fraizer, for appellant,
John C. Martin, contra.

Heard before Morrissey, C. J .» DAY, ALDRICH and
Gooo, JJ., TroUP, District J udge.

Troup, District Judge.

This is a companion case with that of Rehmeyer .
Lysinger, ante, p. 805; the transaction growing out of
the defalcation of Charles W. Wentz and his insolvent
company at Aurora, Nebraska. The nature of the case
and the pleadings and evidence herein are substantially
the same as in the Rehmeyer case. The judgment of the
court below was the same in this case as in that, and a
similar judgment must be entered in this conrt. In one
or two particulars the instant case presents a situation
cven more favorable to appellees than did the case
referred to. We deem it neither necessary nor profitable
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to discuss the evidence in detail. As in the Rehmeyer
case, so in the present case, the issues resolve themselves
into one of agency, the situation respecting which is
simply this: The bond and mortgage, in the first in-
stance, were made to W. C. Wentz, individually; that
mortgage was duly recorded in the proper record in
Hamilton county, where it remained throughout the
life of the mortgage as the only claim upon the land
in question. By the terms of the bond all pay-
ments of interest and the principal itself were made
payable to the order of W. C. Wentz at the Wentz
Company office; the mortgagor, or his subsequent gran-
tees, received notice from Wentz, from time to time
Jduring the life of the mortgage, to call and make interest
payments, which were regularly complied with, the
payor receiving from Wentz the canceled coupons in
return. The note gave the maker the right to pay $100
or any multiple thereof upon any interest date. Some-
thing like a week or more before the maturity of the
obligation the defendant prepared to pay the same in
full, and accordingly on February 24, 1920, caused a
check to be sent through his bank for the sum of $530,
the same being in full of the principal, $500, plus $30
for the last interest coupon, with request to execute and
forward release of mortgage. Wentz received the cash
upon this check and on February 26, 1920, credited
plaintiff with full amount of collection in her account
on the books of the company which account shows
numerous transactions of a like character between plain-
tiff and the company for a period of over five vears im-
mediately previous. Wentz Company failed on March 17,
1920. On May 29, 1920, plaintiff filed her assignment of
mortgage and commenced this suit, and then, for the first
time, it transpired that plaintiff claimed to be owner
of the mortgage and the first time that defendant ever
knew there wds such a person as the plaintiff in ex-
istence, full five years after she took her assignment and
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more than three months after the mortgage debt had been
paid in full.

For more than five years after plaintiff took the as-
signment of this mortgage, so far as the evidence dis-
closes, not a soul knew of the transaction except plain-
tift and Wentz, and no one could know anything about
it except as one or the other of these two individuals
imparted the information. The plaintiff uttered not a
word to any one concerning it, nor did Wentz. She
kept her assignment from the public records, and thereby
its very existence from the knowledge of defendant and
the world. In the meantime that she made Wentz her
agent to collect her interest and. look after the mortgage
matter for her stands admitted in the record. Under
these circumstances, in the name of common sense and
reason, why should plaintiff expect the mortgagor or
any subsequent grantee to deal with any one but Wentz
in the payment of the mortgage debt? Kile v. Zimmer-
man 105 Neb. 576, and -cases cited in Rehmeyer o.
Lysinger, supra. True, it is a hardship that plaintiff
should suffer this loss. It is also true that it would
be a hardship that defendant should suffer a like loss.

For the reason stated in Rehmeyer v. Lysinger, supra,
the one whose negligence caused the injury should bear it.
The decree of the lower court is in all things

' AFFIRMED.

S. L. RIFE, APPELLEE, V. WiLLIAM H. SWANSON ET AL,
APPELLEES: CHARLES G. LANE, APPELLANT.

Towarp C. AUSTIN, APPELLEE, V. LULU E. SPATZ BT AL,
APPELLEES: CHARLES G. LANE, APPELLANT.

Fiep Marcm 12, 1923. Nos. 22276, 22277,

Mortgages: ForecLosURE: Resatz at Bmper's Risk. A sale under
foreclosure was made on March 24, 1921. The sale was confirmed
on June 3,71921. The purchaser failed to pay the purchase price, and,
on motion filed July 11, the court on July 12, the purchaser being in
court by his attorneys, ordered that the confirmation and sale be set



Vor. 109] JANUARY TERM, 1923. 815

Rife v. Swanson.

aside, and a resale ordered at the purchaser’s risk and loss in case
the real estate sold for less at the resale than the amount of the bid.
The purchaser appeals merely from that part of the order which
directs the resale to be at his risk. Held, that the order of the
district court was justified, and that under the circumstances it was
unnecessary to issue an order to show cause before setting aside
the sale.

AprpEAL from the district court for Nuckolls county:

RavrrH D. BRowN, JUDGE. Affirmed.

Tibbets, Fuller & Tibbets, for appellant.

Stiner & Boslaugh, Rinaker, Kidd & Delchant and
Buck & Brubaker, contra.

Heard before MormissgY, C. J., LerroN, Rose and
DEeAN, JJ., RAPER, District Judge. '

LETTON, J.

In this case plaintiff Austin recovered a decree of
toreclosure for $10,188 which is a first lien on 320 acres
of land. Charles G. Lane is the owner of a fifth lien on
the same property amounting to $24,022. On March 24,
1921, at the sale under the decree, the property was sold
tc Lane for $22,500. Objections to confirmation wers
filed by Swanson, the owner of the equity of redemption.
These objections were overruled, and the sale confirmed
on June 3, 1921.

After the deduction of costs and expenses and the
" amount due prior lien-holders, there was applicable on
the lien of Lane from the proceeds of the sale $3,411.51.
Swanson gave a supersedeas bond for appeal from the
confirmation. On July 11, 1921, at the same term of
court, Swanson moved to set the sale aside for the
reason that the purchase price had not been paid to the
sheriff. Plaintiff Austin-and cross-petitioner Drake, the
holder of the second lien, also filed a motion setting
forth that the amounts ordered to be paid to them by the
sheriff from the proceeds of sale are now wholly in-
gnfficient on account of the accrual of interest, and pray--
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ing: (1) That Lane be ordered to pay the full amount
of his bid; (2) or that security be given by him, and that
upon the disposal of the appeal by Swanson he will pay
his bid with interest on the decree prior to his; (3) or
that the order of confirmation be modified to provide for
the payment of interest on decrees to the date of their
payment; (4) or that the order of confirmation be vacated
and the real estate ordered resold at Lane’s cost. -

The court found that Lane had failed to make pay-
ment of his bid. The sale was set aside, and the order of
confirmation vacated. The supersedeas bond given by
Swanson was canceled, and a resale ordered at the cost.
of Lane and at his risk and loss in case the said real
estate upon a resale shall bring less than the amount of
the bid therefor at the sale. The court refused to grant
a supersedeas, and Lane appeals. , :

It is held in Gosmunt v. Gloe, 55 Neb. 709 : “Sales under
executions and decrees of foreclosure are made for cash,
and the person making such sale should require the
purchaser to pay the amount of his bid at the time of the
sale. If the officer fails to do so and reports the sale,
he is liable for the purchase price.”

The practice in this state for many years by most
sheriffs has been to require, at the time of sale, a deposit
of enough of the purchase price to cover sale costs,
and to wait for the balance of the money until at, or
just before, the confirmation of the sale. If this ig done,
the sale will be upheld. Had the sheriff insisted upon
this, as he had the right to do, no trouble would have
ensued. Under our former decisions, the court might
have enforced the payment of the purchase price by
proceedings in contempt (Phillips v. Dawley, 1 Neb. 320),
or the sheriff might have sued Lane to recover the pur-
chase money (Jones v. Null, 9 Neb. 254; Maul v. Hell-
man, 39 Neb. 322). Other cases bearing on the guestion
are Gregory v. Tingley, 18 Neb. 318; Penn Mutual Life
Ins. Co. v. Creighton Theatre Building Co., 51 Neb. 659.
The court also had the power, the purchaser having failed
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to comply with his bid, to set the sale aside at his costs
and expenses, and to compel him to make good any
deficiency in the purchase price at the resale from the
amount of his bid at the former sale. Rowley v. Feldman,
82 N. Y. Supp. 679; Camden v. Mayhew, 129 U. 8. 73; 24
Cye. 45. , '

Lane is not offering upon this appeal to comply with
his bid, but is here objecting to the order of resale at his
risk. We are of the opinion that he has no substantial
reason to complain of the order. The district court
might have applied a much more drastic and summary
remedy. ,

It is said that the court should have made an order
to show cause why he should not comply with his bid
before setting the sale aside, but we fail to see any
reason for this. The motion was made the day before the
order was entered. All parties were in court, and it is
evident that he did not desire or intend to pay the
purchase price. He had made no effort to comply with
his bid from March 24 to July 11, and he made no
request for time when the motion was filed.

The order of the district court is '

' AFFIRMED.

VERN HOWARD V. STATE OF NEBRASKA.

FiLep Marca 12, 1923. No: -23157.

1. Information. “Where a statute states the elements of a crime, it is
generally sufficient, in an information or indictment, to describe
such crime in the language of the statute” Cordson w. State, 77
Neb. 416.

2. Criminal Law: INToxIiCATION: Proor. Intoxication is a fact which
a witness may ascertain in the same manner he ascertains other facts.
He may give the details and then may state the ultimate fact of
intoxication as derived from observation.

New TriaL: SsEOwING. In an application for a new trial
on the ground of newly discovered evidence, it is elementary that
the applicant must state in his affidavit the facts to which the
proposed witnesses will testify if present.
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Error to the district court for Pawnee county:,
JOHN B. Rarer, JUDGE: Affirmed as modified.

Dort & Witte, for plaintiff in error.

Ora 8. Spillman, Attorney General, and George W.
Auyres, conira. :

Heard before )IORRISSEY c.J, ROSE Day, G00D and
DEean, JJ.
DEAN J.

Defendant was convicted under section 3241, Comp.
Bt. 1922, of having been “found in a state of 1ntox1cat10n ”
It was. also chalged and defendant admitted, that he
pleaded guilty to an information which charged g like
misdemeanor about 6 months before; so that this was
the second time that he was charged with being in-
toxicated. The court sentenced him to confinement in
the county jail for a period of 45 days and it was ad-
judged that he pay the costs of the action. Defendant
prosecutes error.

The facts are substantially these. Defendant was
Griving an automobile about Pawnee City accompanied
by three companions. He ran his car into a ditch and
the city marshal discovering his plight directed a by-
stander to take defendant’s place at the wheel and
drive the car to the courthouse with its occupants.
Upon arrival there defendant was placed under arrest
and a complaint was subsequently filed. This was at the
noon hour and defendant was detained at the sheriff’s
office until about 5 o’clock, when he was put in jail.

Four or five witnesses testified on the part of the
state. The city marshal, having, as he said, observed
the manner, the conduct and the appearance of defend-
ant with the view of discovering his condition, testified
that he was intoxicated. Two or three of the Wlfnesses
having the same qualifications as the city marshal
with respect to observation, testified that they detected
the smell of liquor on defendant’s breath and that he
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was intoxicated. ' Practically all of the state’s witnesses
qualified their statements by saying that they had for
many years seen and had often observed intoxicated. men
and that they could tell, by observation, whether a
person was intoxicated and by listening to his talk and
the like.

The sheriff testified that defendant fell out of a chair
in his office. It is argued by defendant that the chair
out of which he fell was the ordinary swivel office chair
with caster rollers, and that it is not unusual for such
chairs to slip out from under a person when they are on
a hard floor and tilted back. This, however, was only
one feature of the case and was properly submitted with
the other evidence for the jury’s consideration. It also
appears that, as defendant went upstairs in the court-
house, he “put his hand up against the wall to kind of
steady himself.” This witness said he smelled liquor
on defendant’s breath and that he appeared to have been
drinking. A business man in the town testified that de-
fendant’s appearance, conduct, manner and condition
indicated that he was intoxicated.

Five or six witnesses testified on the part of de-
fendant. One on the direct examination testified that

- defendant “was not what I would call drunk.” He

added that he had evidently been drinking that day.
For the defense another witness who had observed
defendant’s conduct said, “I couldn’t say that he was
drunk and I couldn’t say he was sober, I never examined
him,” and that he didn’t see ‘“anything particularly”
from which he “could swear that he was drunk; no.”
Another witness for defendant said on cross-examination
that he thought defendant ‘“had a drink or so,” but
that he would not say that he was drunk.

That there was competent evidence to support a
finding of intoxiecation sufficiently appears.

Defendant, however, assigns as prejudicial error the
fact that the state was permitted to amend. the in-
formation after the trial had commenced ‘by inserting
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the word “unlawful.” Section 3241, Comp. St. 1922,
under which the information was drawn, reads: “If any
person shall be found in a state of intoxication, he
shall be deemed guilty of a misdemeanor,” etc. The in-
formation when filed charged that defendant was “found
in a state of intoxication,” etec. After the amendment
was made the information read that defendant was
“found in a state of unlawful intoxication,” ete. The
only change being the insertion of the word “unlawful.”

In 22 Cyc 332, it is said that, where the term “un-
lawful” is not contained “in the definition of a statutory
" offense, it need not be employed in an indictment.”
In Cordson v. State, 77 Neb. 416, we held: “Where a
statute states the elements of a crime, it is generally
sufficient, in an information or indictment, to describe
such crime in the language of the statute.”

Clearly the original complaint states an offense in
the language of the statute. That was sufficient. The
amendment was mere surplusage. It follows that prej-
udical error cannot be predicated on that assignment
of alleged error.

It may be added that on this point the state cites
and relies in part on that part of section 10186, Comp.
St. 1922, which reads: “No judgment shall be set °
aside, or new trial granted, or judgment rendered, in
any criminal case on the grounds of misdirection of
the jury, or the improper admission, or rejection of
evidence, or for error as to any matter of pleading or
procedure, if the supreme court, after an examination of
the entire cause, shall consider that no substantial mis-
carriage of justice has actually occurred.”

Defendant argues that the court erred in “admitting
in evidence statements of witnesses giving their opinions
and conclusions,” over defendant’s objections in respeet
of defendant’s condition. A number of Nebraska cases
are cited, but they have no application here. They have
to do for the most part with questions.involving the rule
where opinion evidence is excluded and the like. In
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Alinnesota it was held: “One who has witnessed a per- -
son’s acts, appearance, and speech may express an -
opinion whether he was intoxicated.” McKillop "wv.
Duluth Street R. Co., 53 Minn. 532. In Texas a witness
may give his opinion as to whether another person was
drunk. Pace v. State, 79 8. W, (Tex. Cr. Rep.) 531
In New York certain witnesses testified that the actions
of defendant “were those of a drunken man, and that
Iris breath smelled of liquor. This evidence sufficiently
established the charge. It is elementary that drunken-
ness may be proved by observation; expert evidence is
not necessary.” People v. Martin, 36 N. Y. Supp. 437.
Sce Lawson, Expert Evidence (2d ed.) p. 529.

“Intoxication or drunkenness is a fact which may be
proven as other facts are proven. A witness * * * would
not be confined to a detail of the combination of minute
appearances that have enabled him to ascertain the fact
of intoxication. The details of conduct, attitude, gesture,
words, tones and expression of eye and face may be
stated by him, or he may state the fact of intoxication,—a
fact which he can ascertain by personal observation;
as he ascertains other facts. So, also, a witness may
state whether or not a person had the appearance of
being intoxicated, and such statement of appearance
would be the statement of a fact. Facts which are
latent in themselves, and only discoverable by .way
of appearances more or less symptomatic of the ex-
jstence of the main fact, may, from their very nature,
be shown by the opinions of witnesses as to the-existence
of such appearances or symptoms. Sanity, intoxication,
the state of health or of the affections are facts of this
character.”  City of Awrore v:. Hillmen, 90 Ill. 61,
66.

“The fact of intoxication may be proved by any person
who had an opportunity to observe the party whose
intoxication is sought to be established at the time in
question. * * * Although the witness may describe
the facts and circumstances which led him to the con-
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clusion that the person was intoxicated, he is not
confined to these details.” 7 Ency. of Evi. 777.

The rule, as deduced from the weight of authority,
is that a witness may testify, from observation, whether
a person was intoxicated. Intoxication is a fact which
@ witness may ascertain in the same manner in which
he ascertains other facts. He may give the details and
then may state the ultimate fact of intoxication as de-
rived from observation. It may be added that the
intoxication which results from an intemperate use
of spirituous liquors is a condition that cannot be
described by a definition that will fit all cases alike.
The court did not err in overruling defendant’s ob-
jections to the competency of the evidence in respect
of the offense with which defendant was charged.

Defendant argues that the court erred in refusing a
new trial on the ground of newly discovered evidence.
In his affidavit he avers: “That he has within past
two days found and located two men, of unimpeachable
character and standing, who can and will testify to
material facts in favor of defendant, if defendant be
granted a mew trial, and be thus enabled to produce
said witnesses in court in his behalf.” It appears that
defendant did not state the facts in his afidavit to
which the witnesses would testify. It is elementary that
the showing was insufficient. It follows that the court
did not err in denying the application.

Other assignments of alleged error are pointed out,
but on examination we find that reversible error does
not appear in the respects noted by counsel. To dis-
cuss the assignments so made would unduly extend this
opinion. However, we conclude that the district court
did not err in overruling the application for a new trial.
But from a review of the facts it appears that the ends
of justicc will be served by a reduction of the jail
sentence from 45 to 30 days and it is so ordered.

The judgment as modified is affirmed.

AFFIRMED AS MODIFIED.
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HerperT P. ROSS, APPELLEE, V. OMAHA & CouNCIL BLUFFS
STREET RAILWAY COMPANY, APPELLANT-

Fiep Marce 12, 1923. No. 22209.

1. Trial: DIRECTION OF VERDICT. Held, that the trial court did not
err in refusing to direct a verdict for defendant, sufficient com-
petent evidence having been introduced by plaintiff to warrant the
submission of the case to the jury.

5 Appeal: ConrrLicring EvipEnce. The verdict of .the jury on dis-
puted questions of fact will not be disturbed. unless clearly wrong.

AprEAL from the district court for Douglas county:
WirLiaM A. REDICK, JUDGE. Affirmed.

John L. Webster, for appellant.
W. J. Connell, contra.

Heard before MorrigseY, C. J., LETTON, DEAN, ALDRICH,
Day and Goop, JJ., Rarer and TrOUP, District, Judges.

ALDRICH, J.

Action by plaintiff, Herbert P. Ross, to recover dam-
ages alleged to have been sustained by reason of a col-
lision between the motor truck which he was driving
and a street car of defendant, Omaha & Council Bluffs
Street Railway Company. The accident occurred on
January 23, 1918, at the intersection of Nineteenth and
Vinton- streets in the ecity of Omaha. Plaintiff ap-
proached and entered the intersection from the south,
and, he alleged, was struck by defendant’s street car with
great force, knocking his truck to one side and causing
personal injuries. Suit was brought to recover damages
in the sum of $6,700. Defendant, in its answer, denied
each and every allegation of plaintiff’s amended petition,
and alleged the street car was proceeding northeasterly
along Vinton street at a proper, lawful and safe rate
of speed; that as it approached the intersection the
motorman sounded his gong; that plaintiff operated the
automobile truck unlawfully, driving at a rate of speed
in excess of six miles an hour at the street intersection:
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that he failed to sound g warning or to look for ap-
proaching street carg 3 and that plaintiff negligently
drove his truck against the side of the street car without
any fault of defendant or itg employees. Defendant’s
allegations were put in issue by plaintiff’s reply. At
the close of plaintiff’ evidence, and again at the cloge
" of all the evidence, defendant moved for a directed
verdict. Both motions were overruled, and the cage
was submitted to the jury, who by their verdict assessed
Plaintiff’s damages in the sum of $5,000. Defendant’s
motion for a new trial was overruled and judgment ren-
dered on the verdict. Defendant appeals.

Appellant contends that the case comes within the
rule laid down by the United States federal court and
by severel state courts, and urges the following prop-
osition:  “The failure of the plaintiff to look for g
street car and to stop his automobile truck before at-
tempting to drive onto the track directly in front of or
against the front end of the moving street car was such
an act of gross negligence as would have justified and
required the court to direct g verdict for defendant com-
pany.” A careful examination of the record discloges
facts which make a case not within the rules discugsed
by counsel for appellant and which Justifies and sustaing
the jury’s finding in plaintiff’s favor. ,

The issue then is g question of fact and must be de-
cided as such according to law, and being a question of
fact, what the jury finds, as a matter of law, cannot
under the rules of this court be disturbed unless clearly
wrong. This is one of the substantial rules of this
court and we are not justified in going behind it under
the facts in this cage. The verdict of the jury is in
accordance with the faects.

The following is g quotation from the tria] judge’s
instructions: “The burden of proof is upon the de-
fendant to establish by a preponderance of the evidence
that the plaintiff was guilty of negligence contributing
to cause the collision in question in a degree sufficient
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to defeat his recovery, and if you find from all the
evidence that the defendant was guilty of negligence, and
that the plaintiff was also guilty of negligence, it would
be the duty of the jury to compare the negligence of the.
respective parties, and if upon such comparison the con-
tributory negligence of the plaintiff is found to exceed
in any degree that which, under the ‘circumstances,
amounts to slight neghgence or if the negligence of the
defendant falls in any degree short of gross negligence,
undeér the circumstances, the contributory negligence of.
the ‘plaintiff, however slight, will defeat a recovery.- On
the other hand, if upon such comparison the negligence .of
the plaintiff is found to be slight and the negligence
of the defendant gross, the plaintiff may recover, but in
such case it is the duty of the jury to deduct from the
amount of damage sustained, if any, such amount as
plaintiff’s contributory negligence bears to the whole
amount of such damage.”

The evidence of the witness Swanson is 1nvaluable to
this case. He was with the plaintiff and in a position
to see the car in question, to note and judge the speed at
which it ran and the control of the same as handled by
{he motorman. This testimony was valuable, inasmuch
as it corroborated the essential parts of the testimony of
plamtlff

It is noticeable that the street car “was running at a
proper and reasonable rate of speed,” which statement,
it is claimed, is confirmed by the motorman and other
witnesses for the defendant company. The story of plain-
tiff’s witnesses was confirmed by undisputed physical con-
ditions. The witness Swanson testified substantially that
the street car was running 20 or 25 miles an hour when
it struck the motor truck.

According to plaintiff’s testimony the accident hap-
pened at 8:15 in the morning. The day was clear. He
was driving a truck for Sunderland Brothers Coal Com-
pany and was accompanied by a helper, the witness
Swanson. Plaintiff made a delivery of coal on South
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. Nineteenth street and approached the intersection in
(uestion with about one ton of ‘coal in his truck. He
catne to a complete stop when he reached the intersection;
the front end of his machine was parallel with the side-
walk on the south side of Vinton street. He looked
up Vinton street, both to the right and to the left, and,
seeing no street car, sounded a warning with his klaxon
and proceeded to cross the intersection to turn west.
His car ‘was in low gear, mioving at the rate of 3 or 4
miles an hour for a distance of about 25 feet to the north
rail of the car track. Plaintiff testified that he did not
see the street car until it was 10 or 12 feet from him
and when the front wheels of his truck were just about
to the rail of the car track. Plaintiff was rendered un-
conscious and remembered nothing more about the ac-
cident. Swanson, the helper, corroborated him. in his
testimony and added the material statement that no warn-
ing was sounded by the motorman from the time Swanson
first saw the street car up to the time of the collision.
The street car, according to the record, traveled 150
or 200 feet while plaintiff’s truck moved 25 feet. This
fact evidently was taken into consideration by the jury
in arriving at their verdict.

The claim is made that the verdict is excessive and is
not borne out by the record. The following testimony
was given concerning his injuries: “Q. After you re-
covered consciousness, while you were at the hospital,
to what extent did you suffer pain, either in your
head or other parts of your body? A. Well, I suffered
with my back, my head and my arm. Q. What arm? A.
My right arm. Q. Now, referring to your head, where
was the ‘pain in that? A. In the upper part of my jaws,
I was struck in the temple here (indicating); I had a
large lump on my temple; my nose was all stopped up,
I couldn’t breathe, and blood was coming through my
mouth. Q. What was that, fresh blood? A. Yes, sir. Q.
You say your nose was plugged up. What do you mean
by that? A. The doctors took cotton and medicine and

-
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plugged it up. so it wouldn’t bleed, but it kept bleeding
through my mouth, - Q, Then, where would the blood
get out.of your head? A.l would have to have a vessel
{interrupted) Q. No, but what part, through your nose
or your mouth or what? Would you spit it out .to get
rid of it? A. Yes, sir; it would come through my mouth,
Q. To what extent while you were at the hospital did
you have this bleeding or hemorrhage..from the nose?
'\, All the time I was there. * * * Q. Now, state to the
jury if you ever had any. bleeding, or difficulty of that
kind, before. A. No. sir; I never had any.”

The plaintiff was injured in the back and on the
bip or side, also his hearing was affected and was not
nearly as -good at the time of the ‘trial as before the
injury. He was at the hospital about two weeks and had
internal bleeding in the head all the time he was there
and for some time afterwards. He was injured to such
an extent that he had hemorrhages every few weeks and
they continued nearly every day until some time in the
winter. His hearing in the right ear since the accident
is affected, making it very difficult and. almost im-
possible for him to hear. He is highly nervous. and ir-
ritable and does not sleep well at night. Such being
the true condition, we do not believe a verdict of $5,000
is in any way excessive. ‘

Taking all matters into consideration, we hold that
the verdict should be and it is,
' AFFIRMED.

LerTON, J. dissenting.

Disregarding all the testimony for the defense, and
considering alone that given by the plaintiff’s witnesses
in its most favorable aspect, it clearly establishes that
plaintiff, the driver of the truck, was grossly negligent
in failing to see the street car until it was within a few
- feet from him. He testifies that the first and only time
he saw the street car was when the .front wheels of the
truck were on the first rail of the nearest street car
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track; the street car being at that time about 10.or 12
‘feet away. The truck was at a standstill at the curb,
‘and his witness, Swanson, who was riding with him, says
the street car was in plain sight while plaintiff was
driving from the curb to the car track. It was daylight
and there was nothing to obstruct the view. 'He might
have stopped in plenty of time if he had looked to see
whether the street car was approaching.” His negligence
was- gross, according to his own testimony, and therefore
the evidence is not sufficient to support a verdict in
his favor.

‘JOHN SEATON V. STATE OF NEBRASKA.

FiLep Marcu 12, 1923. No. 23106,
Evidence examined, and held sufficient to sustain the verdict.

o

Instruction No. 7 held to be free from prejudicial error.

3. Criminal Law: Jurors: PRESUMPTION. “In the absence of a showing

to the contrary, one who has served as a juror is presumed to have

- been in all respects qualified at the time of serving.” Hart v. State,
14 Neb. 572, o ‘

4. Burglary: SenteEnce. It was error for the district court to sentence
defendant under section 10248, Comp. St. 1922, the provisions of
section 9152, Rev. St. 1913, being in full force and effect and ap-
plicable at the t'me the crime was committed, :

5. Parole: SusstanTiVE RicHT. The right of parole is a substantial
right of which a convicted person cannot be deprived by the court.

ERROR. to the district court for Otoe county: JAMES
T. BrGLEY, JUDGE. Affirmed: Sentence reduced.

D. W. Livingston, for plaintiff in error.

Ora 8. Spillman, Attorney General, and €. L. Dort,
contra. :

Heard before Morrissey, C. J., ALDIucﬁ, Day ani
Gobop, JJ., RAPER and Troup, District Judges.

ALDRICH, J. :
The defendant, John Seaton, was convicted of burglary
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in Otoe countv, and sentenced to conﬁnement in the
penitentiary for an inderterminate sentence of not less
“than five years nor more than ten years at hard labor.
Motion for new trial was overruled, and defendant
prosecuted error.

On June 7, 1920, the defendant was arrzugned in the
district court for Otoe county and entered a plea of
not guilty. The case was tried and conviction had. Ou
error to this court the cause was reversed and remanded.
The report of the former appeal appears in 106 Neb.
833, 19 A. L. R. 1056.

The first issue to be considered is whether the evidence
is sufficient to sustain the conviction. A careful ex-
amination of the record discloses all the essential ele-
ments of the erime charged in the information, and
fully proves defendant’s participation as an armed guard
«tationed near an automobile parked by the law-breakers
within a half block of the house which was broken into.
The details of his arrest, as testified to by the police
officers, and all the attendant circumstances demonstrate
defendant’s guilt beyond a reasonable doubt. Defendant,
being armed with a loaded 45 automatic Colt revolver
and acting as a guard, or look-out, was a principal
offender and was equally guilty with the others who
were actually engaged in the commission of the un-
lawful act.

The only instruction complained of is No. 7, given
by the court on its own motion. Defendant’s contention
that the instruction is not sustained by the evidence
is not well taken. The question as to defendant’s knowl-
edge of the unlawful intent of the co-defendants was an
issue of fact for the jury. We find the instruction
sustained by ample evidence. Mrs. Chapin, a near-by
neighbor, who called the police officers, testified that
these men were apparently together. Defendant. was
left with another man in charge of the cars. When the
officers came, defendant held them up with a gun. His
presence a half block from the scene of the burglary
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and the burglary are admitted. As a matter of fact,
the evidence, together with the inferences leg1t1mate1y
drawn therefrom, justify the instruction and the verdict.

Defendant contends that the case was not tried by a
lawful jury; that one of the jurors was but 22 years
of age and therefore incompetent to serve, which fact
was unknown by defendant and - his counsel until after
the verdict had been returned. He. cites section 9071,
Comp. St. 1922. This matter was.urged and submitted
on the motion for new -trial in the court below. Two
affidavits in support thereof are.in the bill of ex-
ceptions, one affidavit by defendant’s counsel, the: other
by defendant himself. Both, are founded upon hearsay
evidence and for that reason are incompetent and in-
sufficient to support a reversal of the lower court’s
finding that there was a lawful jury. No abuse .of dis-
cretion is shown in the record.

“In the absence of a shomng to the contraly, one
who has served as a juror is presumed to have been in
¢ll respects qualified at the time of serving.” Hart v.
State, 14 Neb. 572.  See, also, Bemis v. City of Omaha,
81 Neb. 352. » .

As a matter of fact none of defendant’s constitutional
guaranties were violated or abridged. As provided by
section 11, art. T of the Constitution, defendant had
“a speedy public trial by an impartial jury of the
county or district in which the offense is alleged to
have been committed.”

The alleged incompetency was not disclosed by the
roir dire examination, at which time the question should
have been tried out. The objection was waived by
failure to examine and challenge.

“The general rule as to waiver of lack of quahﬁcatlon
of a juror appears to be that qualifications, the lack of
which does not affect the ability of the juror to render
a fair and impartial verdict, are waived by failure to
object to such juror till after verdict. And so it is
that failure to challenge a juror for cause as to his
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competency, and to examine him or other witnesses in
support of the challenge, is a waiver, even though the
fact of incompetency is not known to the party unti:
after verdict. It is clear that the refusal of the trial
court to vacate a decree because of the incompetency of
a juror, first discovered after verdict and judgment, iz
not an abuse of its diseretion in the premises, where
the verdict rendered was the only one which could
be Iendeled consistently with the facts.” 16 R. C. L. 284,
sec. 100.

The general rule applies to both. c1v11 and criminal
cases. 16 R. C. L. 286, sec.-102; 287, sec. 103.

Defendant was tried by an impartial jury, none of
his constitutional guaranties were denied him and sub-
stantial justice has been done. '

The lower court erred in one respect.. The crime was
committed in May, 1920, at which time the old indeter-
minate sentence law (Rev. St. 1923, see. 9152) was in
force. Under that law .the court was to impose sentence
between the maximum and minimum provided by law,
without fixing the limit or duration of the sentence.
Defendant was tried for violation of section 9623, Con 1
St. 1922, which provided as penalty imprisonment from
cne to ten vears. The court imposed its sentence of from
five to ten years under the provisions of section 10248,
Comp. St. 1922, the indeteiminate sentence law in force
at the time of the trial, allowing the court to “fix the
terms of any indeterminate sentence which it desires
provided the minimum term fixed by the court shall
not be less than the minimum term provided by law for
the crime for which the person,was convicted, nor the
maximum term be greater than the maximum term pro-
vided by law for the crime for which the person was con-
victed.” Secetion 9152, Rev. St. 1913, was repealed by the
legislature in 1921. This sentence was in violation of
a substantial right to parole, of which the convicted
" cannot be deprived by the court. Grifith v. State, 94
Neb. 55, 61. » ' o
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Defendant, after having served the minimum term
fixed by law, would be eligible to parole. - Section
10251, Comp. St. 1922. By increasing the minimum
term from ome to five years he would be deprived of
four years of time within which the beoard of pardons
wight permit him to go upon parole. .

For these reasons, it follows that the sentence im-
posed by the district court should be changed to a
minimum of one year and a maximum of ten Years and
it is so ordered. In all other respects the judgment is
affirmed.

AFFIRMED: SENTENCE REDUCED.

FarMERS MUTUAL INSURANCE COMPANY OF NEBRASKA,
APPBLLANT, V. NELLIE GUMAER ET AL., APPELLEES.

Fiep Marcm 12, 1923. No. 22252,

Judgment: PremaTure EntRY. Where plaintiff files an action in the
nature of an interpleader, praying that certain claimants to the
fund in his hands be brought into court, and that the court
determine the respective rights of such claimants; and where the
claimants file a cross-petition against the plaintiff, praying for
judgment against him in excess of the amount tendered into court,
although no summons may be necessary to be served on the plaintiff,
nevertheless the plaintiff is entitled to the same time to plead to the
cross-petition as though the defendant filing the cross-petition was
plaintiff and the plaintif was- sole defendant. In such case, a
default and judgment against the plaintiff on the cross-petition,
before the time to plead has expired, is erroneous.

ApPEAL from the district court for Gage county:
LeonNarp W. CoLBy, JUDGE. Reversed, with directions.

Doyle, Halligan & Doyle, for appellant.
E. 0. Kretsinger, and Sackett & Brewster, contra.

Heard before Morrisspy, C. J., ALDRICH, DAY and
Goop, JJ., Troup, District Judge.

Duay, J. :
The Farmers Mutual Insurance Company commenced
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this action in the nature of an interpleader, making
Nellie Gumaer, Mary Gumaer, and George Lippold,
parties defendant. No affirmative relief on behalf of
the plaintiff is prayed against either of the defendants.
The petition alleges in substance that the plaintiff issued
its policy to Nellie Gumaer for $1,800, upon a dwelling-
Louse then owned by her; that on June 20, 1920, while
the policy was in full force and effect, the said Nellie
Gumaer transferred the title to the insured premises to
Lker mother, Mary Gumaer, without the knowledge or
consent of the plaintiff; that on September 20, 1920,
Mary Gumaer entered into a contract to sell the said
premises to George Lippold, and thereupon the said
Nellie Gumaer, without disclosing that she had sold
the premises to her mother, notified the plaintiff that the
property had been sold to George Lippold, and requested
that the policy be changed so as to include the interest
of the purchaser; that thereupon on September 20, 1920,
the plaintiff, in ignorance of the fact of the sale of the
premises by Nellie Gumaer to her mother, caused to be
issued and attached to the policy a rider to the effect
that loss, if any, under the policy should be payable to
Nellie Gumaer and George Lippold, as their interests
may appear; that on February 21, 1921, the dwelling-
" house was destroyed by fire; that Lippold had paid
upon his contract of purchase $475; that plaintiff and
Lippold agreed that his loss under the policy was $450,
and plaintiff agreed to pay him that sum; that the
transfer of the premises by Nellie Gumaer to her mother
without the knowledge or consent of the .plaintiff by the
terms of the policy rendered it void so far as it affected
the rights of Nellie Gumaer thereunder; that Nellie
Gumaer and Mary Gumaer have notified the plaintiff
that they claim an equitable lien to any interest that
George Lippold may have under the policy, based upon
the claim that Lippold has forfeited all his rights under
the contract of purchase.

Plaintiff brings into court $450, and asks that the
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parties defendant be summoned into court and their
1espective rights to the $450 determined.

In its final analysis, the petition is essentially a
statement to the court that the plaintiff has $450 in its
hands; that the three persons named are making claim
to it, and that plaintiff brings the fund into court and
asks the court to determine, as between the claimants,
their respective rights. To this petition Nellie and Mary
Gumaer filed an answer and cross-petition on April 29,
1921. The cross-petition, on behalf of Nellie Gumaer,
alleged the issuance and delivery of the policy to her
for $1,800; the destruction of the dwelling-house by
fire; that the deed to her mother was never delivered
and was of no validity to transfer title; that TLippold
had forfeited all rights under the contract of purchase;
and prayed for judgment on the policy for the full sum
of $1,800, with interest thereon, and an attorney’s fee.
On May 2, 1921, Lippold filed a pleading, which he
denominated an “inter-plea,” in which he claimed relief
against the plaintiff on the policy, and also charged that
the plaintiff had agreed fo pay him the sum of $450
in settlement of the loss. On May 28, 1921, Nellie and
Mary Gumaer filed an answer to the “inter-plea” of
Lippold, to the effect that Lippold had forfeited all
rights under the contract, and that they were entitled -
to an equitable lien upon the $450, claimed by Lippold
against the plaintiff.

Under this state of the pleadings the case was
called for trial on May 28, 1921; default was entered
against plaintiff for failure to plead to the cross-petition
of Nellie Gumaer, and the “inter-plea” of George Lippold,
and judgment was rendered against the plaintiff and in
favor of defendant Nellie Gumaer on her cross-petition
for $1,800 and interest, together with an attorney’s fee
of $200, and judgment was also rendered in favor of
Lippold on his “inter-plea” against plaintiff for $450
and interest. On May 30, 1921, plaintiff filed a motion .
for a new trial, based upon a number of grounds, which
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was overruled. From this judgment the plaintiff ap-
peals.

One of the errors assigned is that the default and
judgment against the plaintiff were prematurely entered.
‘We think this assignment is well taken. It will be noted
that the plaintiff asked no affirmative relief against
either of the defendants. It simply brought a fund into
court, alleged that defendants were claiming it, and asked
the court to determine the respective rights of the de-
fendants thereto.

The defendants by their respective counterclaims
against the plaintiff, praying for affirmative relief
against it, presented an entirely new issue in the nature
of an independent action. While it was not necessary
that a summons should issue against the plaintiff,
nevertheless it had the same time to plead to the cross-
petitions as though the defendants were plaintiffs and
the plaintiff was defendant. While the precise question,
so far as we are aware, has not heretofore been passed
upon by this court, an analogous question has been
considered. In Cockle Separator Mfg. Co. v. Clark,
23 Neb. 702, it was held that, when a defendant files an
answer against his codefendant in the nature of a cross-
petition, although no summons need be issued thereon,
yet the co-defendant is entitled:- to the same time te
plead thereto as though the defendant filing the answer
was plaintiff and the codefendant sole defendant, and
that a decree taken before the time to plead was erron-
eous. Under this rule the plaintiff had until May 30,
1921, to plead to the cross-petition 'of Nellie Gumaer,
and until June 6, 1921, to plead to the cross-petition
of George  Lippold.

Besides this, we are of the opinion that the judgment
as a whole is not responsive to the pleadings. The
pleadings clearly indicate that the claims of the respective
parties defendant primarily rest upon the policy. It
seems quite clear, therefore, that the liability of the
plaintiff could not exceed the amount of the face of the



836 NEBRASKA REPORTS. [Vor. 109

Farmers Mutual Ins. Co. v. Gumaer.

policy with interest, together with a reasonable at-
torney’s fee. The aggregate judgment of $2,250 with
interest, together with an attorney’s fee against the
plaintiff, based upon its $1,800 policy, is manifestly
excessive.

Since the case has been pending in this court, it is
claimed by the plaintiff that a full and complete settle-
ment has been made and effected between the plaintiff
and the defendants Nellie and Mary Gumaer, which
disposes of the whole case. We are asked by *the plaintiff
to approve the settlement, to determine the amount of an
attorney’s fee which should be allowed defendants’ at-
torney in this court, and to dismiss the appeal.

Nellie and Mary Gumaer, however, claim that the so-
called settlement was procured by fraud, and they have
tendered back to the plaintiff the amount paid upon the
settlement. Numerous and lengthy affidavits have been
filed bearing on the question of the good faith of the
settlement. It will serve no good purpose to set out the
circumstances and the inducements which led up to
the signing of the contract of seftlement. Suffice it to
gay that, upon a consideration of all of the facts and
circumstances surrounding the settlement, we are con-
vinced that it ought not to stand, and that the parties
should not be bound by it.

TUp to this time the merits of the case have not been
passed upon. Upon an examination of the record, we
have come to the conclusion that the judgment should be
reversed, with directions to fix the time for making up
the issues as between the respective parties, and that
the case be heard upon ifs merits. :

The question of attorney fees for defendants’ attornevs
can then be determined.

The judgment is reversed and the cause remanded for

further proceedings.
' REVERSED.
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CHARLES W. KIBLER, ADMINISTRATOR, APPELLEE, V. JAMES
C. Davis, DIRECTOR GENERAL, APPELLANT.

. FiLep MarcH 12, 1923. No. 22234

1. Commerce: FeperaL EMPLOYERS Liapicty AcT: INTERSTATE Em-
PLOYMENT. Where one is engaged in shoveling coal into a pit, to
be elevated by machinery into a coal chute for immediate use in
engines, used in both interstate and intrastate traffic, he is engaged
in a work so closely related to interstate transportation as to be a
part of it, and is within the protection of the federal employers’
liability act.

2, Evidence, examined and set out in the opinion, held sufficient to

sustain a finding of negligence. i

Master and Servant: INJURY To SERVANT: DEFENSE OF CONTRIBU-

Tory NEGLIGENCE. In actions under the federal employers’ liability

act, contributory negligence, no matter how great, is not a defense,

but may be considered for the purpose of reducing a recovery.

o

INSTRUCTIONS : ASSUMPTION OF RIsk. Where the defense
of assumption of risk is submitted to the jury on conflicting evidence
and under proper instructions, their verdict is conclusive.

Instruction, examined and substance stated in the opinion, held to
correctly state the law applicable to assumption of risk.

&

ArpEAL from the district court for Buffalo county:
Brrxo O. HOSTETLER, JUDGE. Affirmed.

C. A. Magaw, Thomas W. Bockes and Thomas F.
Hamer, for appellant.

William E. Shuman and N. P. McDonald, contra.

Heard before Morrissey, C. J., ALDRICH, Day and
Goop, JJ., Troup, District Judge.

Goop, J.

Plaintiff, as administrator of the estate of Albert
Gammill, deceased, recovered a judgment for damages
under the federal employers’ liability act against the de-
fendant, for negligently causing the death of Gammill,
and defendant has appealed.

Defendant denied any negligence on its part, pleaded
assumption of risk, and that the death of Gammill re-
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sulted wholly from his own negligence, and denied that
deceased was engaged in interstate commerce or that
defendant was liable under the federal employers’
liability act. ’

The principal questions for solution, as presented by
this appeal, are: (1) Was deceased, at the time he met -
his death, engaged in interstate transportation or in work
50 closely related to it as to bring the case under the
federal employers’ liability act? (2) Was defendant
guilty of negligence that caused or contributed to the
death of Gammill? (3) Did deceased assume the risk of
injury? (4) Did the court err in giving or refusing in-
structions on the subject of assumption of risk?

1. The facts surrounding the employment and death
of Mr. Gammill are about as follows: The Union Pacifiz
Railroad Company maintains coal chutes and bing at
Kearney, Nebraska, at which all classes of trains, both
interstate and intrastate, are coaled. These coal bins
are elevated and stand above and over the two main-line
tracks and the passing track. Engines stop beneath thege
bins and receive coal by means of a chute which dumps
it into the engine tender. The coal reaches the elevated
bins from ecdrs which are first pushed in on what is
known as the hopper track, which 1is immediately north
of and adjacent to the passing track. A pit constructed
beneath the hopper track receives the coal as it iy
dumped from the bottom of coal cars, and from this pit it
is elevated by machinery.to the bins overhead. In dumping
- the coal into the pit, some remains in the car, and some
is spilled about on the hopper track. The coal that
remains in the car and that which is scattered about the
track is required to be shoveled into the pit. This was
the work in which Gammill was employed. The coal
bins above the three tracks would hold about 250 tons,
and were filled on an average of once in 36 hours, so
that the coal placed in these chutes was for immediate use
in the engines of the railroad company.
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The rule applicable to the question under consideration
is that for an employee to come under the federal em-
ployers’ liability act he must, at the time of the injury,
be engaged either in interstate transportation or in
work so closely related to it as to be practically a part of
it. Shanks v. Delaware, L & W. R. Co., 239 U. S. 556
Pedersen v. Delaware, L. & W. R. Co., 229 U. S. 146.
While the rule is well established, much difficulty arises
over its application to a given state of facts, and there
is a marked want of harmony in the decisions of the
various courts in determining whether work of a similar
character, that is, work that is not directly a part of
interstate transportation but is essential to and inti-
mately connected with or related to it, comes within the
rule. We think no useful purpose would be subserved by
attempting a review of the cases. Each one must be
determined upon the facts and circumstances of the par-
ticular case. In the instant case, the coal which decedent
was shoveling was intended for use in and was essential
to the operation of interstate trains. The work per-
formed was the last manual labor performed before it
was appropriated to its intended use.

We are of opinion, where one is engaged in shoveling
‘coal into a pit, to be elevated by machinery into a coal
chute for immediate use in engines used in both inter-
state and intrastate traffic, that he is engaged in a work
so-closely related to interstate transportation as to be a
part of it, and that he is within the protection of the
federal employers’ liability act. Cases in which there
is a more or less similar application of the rule are:
Guy v. Cincinnati N. R. Co., 198 Mich. 140; Pedersen .
Delaware, L. & W. R. Co., supre; Norfolk & W. R. Co. ».
Barnest, 229 U. 8. 114; St. Louis, 8. F. & T. R. Co. v.
Seale, 229 U. 8. 156; North Carolina R. Co. v. Zachary,
932 TU. 8. 248; Philadclphia, B. & W. R. Co. v. Smith,
250 U. 8. 101; Brie R. Co. v. Collins, 253 U. 8. 77; Hrie
R. Co. v. Szary, 253 U. 8. 86; Philadelphia & R. R. Co.
». Di Donato, 256 U. 8. 327; Horton v. Oregon-Washing-
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ton R. & N. Co., 72 Wash. 503; Southern R. Co. v.
Peters, 194 ‘Ala. 94; Barlow v. Lehigh V. R. Co., 143 N.
Y. Supp. 1053; Chicago, R. I. & P. R. Co. v. Bond, 47
Okla. 161; Kelly v. Erie R. Co.,, 177 N. Y. Supp. 278;
Loush v. Baltimore & 0. R. Co., 243 Fed. 712; Kamboris
t. Oregon-Washington R. & N. Co., 75 Or. 358; Sells .
Girand T. W. R. Co., 206 I11. App. 45; Slatinka v. United
States Railway Administration, 194 Ta. 159.

2. It is argued that the evidence does not show any
actionable negligence on the part of defendant. The
evidence shows that the hopper track was a stub track
long enough to hold 14 cars. Its eastern end was con-
nected by a switch with the passing track. The western
half of the hopper track was level and about four feet
higher than the adjacent tracks. The east half inclines
downward to the switch. The coal pit is about 30 feot
long and located at the east end of the level, elevated
portion of the track, and on each side of the pit there
is an iron wall some three feet distant from the track.
The custom was for the switching crew to set in five
or six cars of coal at a time. These would be pushed to
the west end of the hopper track, leaving the last car
of coal of the string over the pit. When this was un-
loaded, the shovelers would “pinch” or push the car to
the east and allow it to descend the incline by gravity.
Then the next car would be “pinched” or pushed over
the pit and unloaded and disposed of in like manner as
the first, and so on, until the last car was unloaded,
which would be left standing over the pit. The switching
crew, when being advised that other cars of coal were
needed, would then pick up the empty cars and remove
them from the hopper track. In doing 80, they would
sometimes push other cars ahead of the engine and
connect with the empty cars to be removed. On the day
of the accident all the cars, six in number, had been
unloaded and the coal shoveled into the pit by about 10
o’clock in the forenoon. The foreman requested other
cars to be set in for unloading, but this was not done



Vor. 109] JANUARY TERM, 1923. 841

Kibler v. Davis.

until shortly after noon. Gammill and his fellow
workmen were standing or leaning against the west end
of the empty car, standing over the coal pit, ready to
resume their labors when another supply of coal for
unloading was furnished. Shortly after 1 o’clock in
the afternoon, the switching crew pulled from the west
on the passing track and past the coal pit a string of
ten cars, five being loaded box cars and five being loaded
with coal. The front end of the engine was coupled to
these cars. This string of cars was pushed by the engine
onto the hopper track and against the.empty coal cars
and up the inclined track against the car standing over
the pit, to the west of which Gammill was standing,
knocking him down, running over him and inflicting in-
juries from which he died. The evidence shows that this

string of cars was pushed violently along the track;
" that no whistle was blown or other signal given, and
that no flagman was placed on the front end of the
advancing string of cars to give warning to any one;
and it is also disclosed that the engineer on the switch
engine was aware of the fact that coal shovelers were
likely to be on the hopper ‘track, waiting to perform
their duties.

TUnder the circumstances disclosed, we think there
was sufficient in the evidence to warrant the jury in
finding that the defendant was negligent.

3. Defendant contends that the rule stated in Mer-
Louras v. Chicago, B. & Q. R. Co., 104 Neb. 491, is in
point, but we think there is a clear distinction between the
Merkouras case and the one at bar. That was a case
not under the federal employers’ liability act, and the
doctrine of comparative negligence was applicable, and
it was held in that case that the negligence of plaintiff
was more than slight. In actions under the federal
act, contributory negligence, no matter how great, is
not a defense, but may be considered for the purpose of
reducing the recovery. Fitzpatrick v. Hines, 105 Neb.
134; Chicago, R. I. & P. R. Co. v. Ward, 252 TJ. 8. 18.
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4. It is argued that, assuming that there was negli-
gence in the manner of handling the cars, in placing
them upon the hopper track, there is no liability, be-
cause deceased had assumed the risk of injury arising
from the manner in which such cars were ordinarily
placed on that track. There is a conflict in the evidence
ac to whether a flagman was usually kept on the front
end of a string of cars, when being pushed onto the
hopper track, and the evidence shows that the cars
were, on this particular occasion, pushed with more than
usual violence. Where the defense of assumption of risk
is submitted to the jury on conflicting evidence and under
proper instructions, its verdict is conclusive on the
question. Fitzpatrick v. Hines, supra; Morris v. Hines,
107 Neb. 788.

5. Defendant complains of the giving and refusal of
instructions on the subject of assumption of visk. The
instruction given is quite lengthy and will not be
quoted in full. In effect, it told the jury that an em-
ployee assumes the ordinary risks and dangers incident
and peculiar to the employment upon which he enters,
but does not assume the Tisks or dangers arising from
sudden, unforeseen circumstances, not ordinarily incident
to his employment, and further charged that deceased
assumed all the risks and hazards incident and peculiar
to the business of coal-shoveling, and, if from the
cvidence they believed the death of Gammill was due to
or the result of the risks and hazards incident and
peculiar to the business of coal-shoveling, that plaintiff
could not recover. We think this instruction fairly
stated the law applicable to the question and covered
the ground of the instruction requested by defendant.
It was unnecessary, and indeed would not have been
r-oper, to have repeated the same rule in another in-
struction.

No substantial or prejudicial error has been found.
The judgment is

AFFIRMED.
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HuympHREY M. EDGECOMBE ET AL., APPELLEES, V. CITY
OF RWLO, APPBLLANT. :

Frep Marcu 12, 1923. No. 22302.

1. Municipal Corporations: DisconnecTiNG TERrrITORY: EVIDENCE.
Evidence, examined and set out in the opinion, held sufficient to
support a finding that justice and equity require plaintiff’'s lands to
be disconnected from the city of Rulo. ’

: That part of section 4263, Comp. St. 1922, which
reads: “The provisions of this section shall not apply to lands laid
out into city or village blocks, lots and streets”’—construed, and held
to refer to conditions as existing at the time of bringing action to
detach territory from a city or village, and that it does not operate
to prevent the detaching of territory which had been platted and laid
out into lots and blocks, when such plat had been vacated prior to
bringing the action to detach territory. -

AppEAL from the district court for Richardson county:
JoHN B. RAPER, JUDGE. Affirmed.

Brogan, Ellick & Raymond, for appellant.
Stoan, Sloan & Keenan, contra.

Heard before Morrissgy, C. J., Rose, ALDRICH and
Goop, JJ., Troup, District Judge.

Goop, J.

This action was brought under section 4263, Comp.
St. 1922, to have certain tracts of land, aggregating 136
acres, detached from the corporate limits of the city of
Rulo. The trial resulted in a decree detaching all excent
2 minor part of the lands deseribed, and defendant city
has appealed.

The city of Rulo was incorporated in 1858 by a special
act of the territorial legislature. The land in question is
all owned by the plaintiff Edgecombe; the other plain-
tiffs are legal voters residing on the land. The lands
were at one time platted either as a part of the original
incorporated city or of one of its additions, but, while
platted on paper, the streets and alleys have never been
opened or worked, and for more than 40 years the lands
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kave been fenced and used exclusively for agricultural
purposes. Prior to the commencement of this action,
Edgecombe brought an action against the city in which
‘it was enjoined from opening any of the streets in the
land in question, and in that action plaintiff’s title to
the streets and alleys was quieted in him. The plat of
plaintiff’s land was vacated before this action was begun.
No sidewalks or cross-walks penetrate or reach to the
lands in question, and, while the city maintains an
electric light plant, none of the lights or electric wires is
nearer than 300 feet to any part of the premises. The
city has a bonded debt of $6,000, still outstanding, for
the electric light plant, and has voted bonds in the sum of
£13,000 for the construction of a water plant, but which
(ioes not include any water-mains, the purpose being
to assess the cost of mains against property abutting
thereon when they are laid. The owner of the lands,
while residing thereon, and his tenants, since he has
been leasing the same, have traded at the stores, attended
one of the churches, and sent their children to school in
the city, and have made use of the streets, sidewalks, etc.,
in the business part of the city.

1. One of the provisions of the section (section 4263,
supre) under which the action was brought is: “If the
court find in favor of the petitioners, and that justice and
equity require that such territory, or any part thereof,
. be disconnected from such city or village, it shall enter
a decree accordingly.” Defendant insists that the evi
dence does not warrant such a finding; that the proximity
of the lands to the post office, church and school in Rulo,
¢nd because the occupants of the land are in a position
to enjoy these privileges, because the bonds for the light-
ing plant and bonds for a water plant were voted while
the land was inside the city limits, and because the
residents thereon would have the benefit of city police
protection, is sufficient to base a contrary finding to that
made.

We cannot accept this view. So far as the post office,
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church and school are concerned, they are not maintained
Ly the city. The post office is maintained by the federal
government, the school by state and district taxation, of
which the landowner pays his proportion, whether
within or without the city, and the church is supported
by voluntary contributions of its members, but is not
and could not be supported by the municipality. So far
as the use of the streets and sidewalks is concerned, those
are open to all who may have occasion to visit the city
on business or pleasure. The land is benefited in no
way other or different from any farm in close proximity
to such a city. The police protection afforded by the city
- is negligible. By inference, it appears that the police
force consists of a city marshal, and it does not appear
that his services have been evey called for upon the lands
in question in more than 40 years. ‘While bonds have
been issued and voted for public utilities during -the
time that the land has been in the city, it does not appear
that the land or its occupants have received or will
receive any substantial benefit therefrom. The evidence
is ample to support the finding of the trial court.

2. Another provision of said section 4263 is: “The
provisions of this section shall not apply to lands .aid
out into city or village blocks, lots and streets”” De-
fendant argues that, under the rule laid down in Sole v-
City of Geneva, 106 Neb. 879, wherein it is held: “When
a privilege or right is conferred by statute, on certain
prescribed conditions, and a party desiring to avail him-
self of such privilege or right brings action for the en-
torcement thereof, he must allege and prove all the
facts that are essential to a strict compliance with the
preseribed conditions”—the territory cannot be dis-
connected from the city. If the territory in question, at
the time the action was brought, was laid out into city
blocks, lots and streets, defendant’s contention would be
sound, but we think the provision of the statute quoted
has reference to conditions existing at the time the action
was brought, and not to a condition existing at some
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previous date. The land disconnected was not, at the
time the action was brought or at the time of entering
the decree, laid out into blocks, lots and sfreets, and the
provision of the statute is no bar to granting the relief
prayed.
The decree is
AFFIRMED.

HERMAN J. KRAUSE ET AL, APPELLEES, V. PETER J. LoNg
ET AL., APPELLANTS.

FiLep Marcr 12, 1923. No. 23018,

1. Judgment: Suir To ENJoIN: SUFFICIENCY OF PeTITION. Petition
examined, and held sufficient to state a cause of action to enjoin the
enforcement of a judgment.

w

- SurFicIENcY oF Evipence. Evidence examined, and
held to sustain the findings of fact made by the trial court.

Fraup v ProcuREMENT: REeuEr 1N Egurry. Equity will
afford relief against a judgment procured by fraud of the successful
party, when it appears that the injured party did not, in the exercise
of reasonable diligence, discover, within the time allowed for com-
mencing a statutory proceeding to vacate such judgment, sufficient
evidence of the fraud to warrant a reasonable belief and expectation
that such a proceeding would be successful, if begun.

Revivor: Fraup as Derense. Fraud in procuring a
judgment cannot be urged as a defense in a proceeding to revive
the same.

AppPEAL from the district court for Sheridan county:

WiLLiam H. WESTOVER, JUDGE. Affirmed.

Byron G. Burbank and Thomas Lynch, for appellants.

Sullivan, Wright & Thummel and Arthur F. Mullen,
contra.

Heard before Morrissey, C. J., Rose, DeaN, DAy and
Goop, JJ., RAPER, District Judge.

Goop, J.

This is an appeal from a decree of the district court
for Sheridan county, which enjoined the appellants from
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enforcing a judgment, recovered on July 5, 1919, in the
district court for Douglas county by Peter J. Long and
Anna Long against John H. Krause and Herman d.
Krause. :

Peter J. Long, the owner of a section of land in
Sheridan county, on which was a lake of 200 acres or
mere, in the latter part of December, 1915, entered inte
a contract with John H. and Herman J. Krause for the
sile of said land for a consideration of $8,000, and re-
celved $300 as earnest money. February 3, 1916, the
Krauses paid the remainder of the purchase price and
reecived a deed from Long and wife. Two years later
Long and wife instituted an action in the district court
for Douglas county against the Krauses to recover
damages. In that action the Longs charged in their
petition that the lake on the land contained potash and
valuable mineral which was wholly unknown to them at
the time of the conveyance, but that such fact was fully
known to the Krauses, and that by the false statements
and misrepresentations of the Krauses the plaintiffs in
that action were deceived and misled as to the value of
the lake. In that action the Longs recovered a judgment
for $75,000, which was later affirmed in this court. Long
r. Krause, 105 Neb. 538. More than two years after
the entry of the judgment by the district court, Herman
J. Krause and the heirs of John H. Krause, who in the
meantime had died, commenced this suit in the district
~ court for Sheridan county to enjoin the collection of the
judgment. In this action the plaintiffs allege that the
defendants Peter J. Long and Anna Long conspired to-
gether to cheat and defraud John H. and Herman J.
Krause, and brought the action to prosecute a fraudulent
claim against them, and that in procuring the judgment
they gave and caused to be given false and perjured
testimony, to the effect that at the time of the conveyance
of said lands they had no knowledge that there was
potash or other valuable mineral in gaid lake,
and that they believed the Krauses desired said land for
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grazing purposes only, and that but for such false and
perjured testimony the judgment could not have been ob-
tained. The plaintiffs further allege that they did not
have knowledge of the perjury of said Longs until long
after they could take advantage of said fact in said
action. The district court found that the judgment in
Douglas county was the product of false and perjured
testimony, given by said Peter J. Long and Anna Long;
that the true character of the waters of said lake was
well known to them at the time of the sale of the lands;
that neither of the Longs was deceived or misled by the
Krauses as to the value of the lands or quality of the
waters in the lake, and enjoined the collection of the
judgment.

1. Appellants contend that the petition is fatally
defective in the following respects: That it does not
contain any averment that the Krauses did not discover
the evidence to establish the perjury and fraud com-
plained of within two years of the entry of the judgment;
that it does not contain any averment showing due
diligence on the part of the Krauses to discover and
present the evidence to refute the alleged perjury on the
trial of the law action; and, lastly, it is defective because
it contains no averment that the value of the lake, as
found by the jury, was not its true value.

As to the first objection, the petition shows an aver-
ment to the effect that appellees did not have the means,
or knowledge of evidence, by which to disprove the alleged
perjured evidence given by the Longs until long after
they could take advantage of said fact in said action.
We deem this averment sufficient to meet the first ob-
jection. As to the second objection, the record dis-
closes that the Longs testified that they had no knowl-
edge of the mineral contents of the lake at the time they
sold the land, and that they were led by the statements of
the Krauses to beliéve that the latter desired the land
for grazing purposes only. Whether the Longs had
such knowledge was a fact peculiarly within their own
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minds, and the knowledge they possessed could not well
be known by others, unless the Longs had disclosed the
information. Appellees could not be expected to antic-
ipate that their adversaries would resort to perjury, nor
to look for evidence to establish it until such time as they
should be apprised of facts that would show that perjury
had been committed, or at least put them upon inquiry.
We think under the circumstances that no allegation,
with respect to diligence was required. As to-the third
objection, it seems to us wholly immaterial whether the
value of the lake, as found by the jury, was its true
value. The real question was whether the Longs had
Lbeen deceived and misled. If at the time they sold the
land they knew the mineral content of the lake and
knew that the Krauses wanted the land for other than
grazing purposes, they were not deceived or migled by
the Krauses, and the real value of the lake would be of
no consequence, save that it might be a circumstance
tending to corroborate the claims of one or the other of
the parties. The petition is held to be sufficient to state
a cause of action to enjoin the enforcement of the judg-
ment. .

2. We have examined and read with care the entire
record. The evidence shows that both Long and wife
knew before they sold the land to the Krauses that the
waters of their lake had been tested for potash, and
they believed that, in view of the distance of the lake
from the railroad, its waters did not contain sufficient
potash to justify the expense of building a pipe line
to a reduction plant. They also knew that the Krauses
wanted the land because they believed there was potash
in the lake in paying quantities. It also shows that
they asked and received from 50 to 75 per cent. more for
the land than they had offered to sell it for a few
months before. Our view of the record is that the
evidence not only warrants but compels the findings of
fact made by the trial court. ‘

3. Appellants assert that the record shows that ap-
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i:)ellees discovered the evidence tendered to support the
charge of fraud and perjury within two years of the
date of the judgment, and that they could have applied
for a vacation of the judgment in the court where
rendered, and therefore they should be denied relief in
a court of equity.

There is marked contrariety of opinion as to the right
to relief in equity against a judgment procured by
fraud, where a statutory remedy exists. Equitable juris-
diction on this ground is as ancient as the existence of
chancery. Courts of equity have generally been reluctant
to concede exclusive jurisdiction to courts of law arising
from statutory enactment. In many jurisdictions it is
held that the remedy provided by statute is concurrent
with equity, and that the aggrieved party may have
his election of remedies. 1 Pomeroy, Equity Jurispru-
dence (4th ed.) 169; 11 Ency. of Pl. and Pr. 1185;
Darst v. Phillips, 41 Ohio St. 514; Meyers v. Smith, 59
Neb. 30; Munro v. Callahan, 55 Neb. 75; Abbott v. John-
ston, 93 Neb. 726; Wirth v. Weigand, 85 Neb. 115; Na-
tional Surety Co. v. State Bank, 56 C. C. A. 657; Thomp-
son v. Laughlin, 91 Cal. 313; Wright v. Hake, 38 Mich.
525; Brown v. Parker, 28 Wis. 21.

The rule obtains in this and some other jurisdictions
that equity will not afford relief if the complainant has
a remedy by statutory proceeding in the original action,
and that to be entitled to equitable relief against the
enforcement of a judgment procured by fraud the party
must not have neglected to avail himself of a statutory
remedy. Van Antwerp v. Lathrop, 70 Neb. 747; State
v. Lincoln Medical College, 86 Neb. 269; Bankers Life
Ins. Co. v. Robbins, 53 Neb. 44; Proctor v. Pettitt, 25
Neb. 96; 23 Cyc. 981; Wirth v. Weigand, supra; National
Surety Co. v. State Bank, supra; Thompson v. Laughlin,
supra.

Subdivision 4, sec. 9160, Comp. St. 1922, confers upon
district courts the power to vacate their judgments,
after the term for which rendered, for fraud practiced
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by the successful party in obtaining the judgment.
Section 9167 requires that the proceeding to vacate a
judgment for fraud shall be commenced within two
years after its rendition.

It becomes important to aseertain whether appellees
discovered evidence, by which they could successfully
impeach the judgment for fraud, before the expiration
of the two-year period. It clearly appears that within
two years after the rendition of the judgment appellees
had knowledge of evidence tending to indicate that the
Longs were guilty of perjury and fraud in procuring the
judgment in Douglas county. It also appears that the
major portion of the more important evidence, introduced
on the trial of this case to establish the fraud, was not
known to appellees until after more than two years
from the entry of the judgment in Douglas county.
Bearing in mind the rule that the evidence to vacate
a judgment for fraud must be clear and convincing
in its nature, we are of opinion that the evidence known
tc the appellees at the expiration of the two-year
period was insufficient to establish the charge that the
judgment was -procured by fraud, and that it was not
sufficient to have warranted a reasonably prudent person
in commencing a proceeding to vacate the judgment for
{fraud. It is suggested that due diligence on the part
of the appellees would have put them in possession of
substantially all of the evidence offered. It may not be
out of place to remark that it ill becomes one, who has
obtained a judgment by his own perjury and fraud, to
complain that his victim has not been diligent in
discovering the chicanery and fraud perpetrated upon
" him by which the judgment was procured. There is,
however, a very good reason shown why the appellees
could not, within the two years, discover the needed
cvidence. It appears that John H. Krause, now de-
ccased, had been:charged with criminal offenses and was
very unpopular in the neighborhood of the residence
of all of the parties, and persons who knew of the
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situation refused to give any information or lend any
aid in the investigation by the Krauses and their -at-
torneys, and not until after the affirmance of the Douglas
county judgment by this court and news thereof was
published in the local newspapers, and when the peopla
of the community realized that a great wrong had
been done, did they consent to talk and give information.
The mandate from this court was not issued until after
the expiration of the two-year period. It is not, there-
fore, surprising that appellees did not discover sufficient
in the way of evidence to prove the fraud until after the
lapse of more than two years and until after the ex-
piration of the time when they could have used it in a
proceeding to vacate the original judgment.

Equity will afford relief against a judgment procured
by fraud of the successful party, when it appears that
the injured party did not, in the exercise of reasonable
diligence, discover, within the time allowed for com-
nmencing a statutory proceeding to vacate such judgment,
sufficient evidence of the fraud to warrant a reasonable
belief and expectation that such a proceeding would be
successful, if begun.

4. Since this'action in equity was begun, the judgment
at law was revived as against the heirs of John H.
Krause, who died subsequent to the entry of the original
judgment. Appellants claim that the revival of the
judgment is an adjudication of the question of fraud
in its procuration, on the ground that the fraud alleged
could have been urged as a defense to the revivor. This
contention is unsound for two reasons: First, when a
court of equity has once acquired jurisdiction of a
cause, it cannot be ousted of its jurisdiction by a sub-
sequent action or proceeding at law in another court.
Second, in no case and under no cirecumstances can the
merits of the original judgment be inquired into in a
revivor proceeding. IFraud in procuring the original
judgment may not be urged as a defense in a proceeding
tc revive the same. Supplec v. Halfmann, 161 Pa. St. 33;
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Bruno v. Oviatt, 48 La. Ann. 471; 1 Black, Judgments
(2d ed.) sec. 493; 23 Cye. 1443, 1444. Authorities cited
by appellants in support of the contrary view have been
¢xamined and found not in point.

From an examination of the entire record, we are
catisfied that the judgment of the district court is right,

and it is therefore
AFFIRMED.

BENJAMIN A. SIMMONS, APPELLEE, V. RICHARD L. BAKER
ET AL., APPELLANTS.

Fiep MArCH 12, 1923. No. 22259.

1. Appeal: Review, In a law action, begun to recover a payment of
money made by plaintiff on an executory written contract for the
purchase of real estate, on the ground of fraud, where the de-
fendants denied the alleged fraud, and prayed for specific per-
formance of the contract, the issue is triable to the court without a
jury. In such a trial the function of a jury, if one is called, is
advisory only. No error can be predicated upon the giving or
refusal of instructions.

5 Vendor and Purchaser: Fraup: SUFFICIENCY OF EvipeENcE. Evidence
examined, and found sufficient to §ustain the decree of the district
court awarding relief to plaintiff and refusing specific performance.

AppEAL from the district court for Wheeler county:
TpwiN P. CLEMENTS, JUDGE. Affirmed.

Halligan, Beatty & Halligan, for appeliants.
A. L. Bishop and Prince & Pﬁnce, contra.

Heard before MorrissgY, C. J., LETTON, DEAN and
AvpricH, JJ., RAPER, District Judge.

RAPER, District Judge.

Action at law was begun by plaintiff to recover from
defendants 4 payment that had been made by plaintiff
on a contract for purchase of land. The defendants
Baker and Peterson, appellants, in their answer denied
plaintiff’s right of recovery, and prayed for specific
performance of the agreement. The issue, therefore, be-
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came triable to the court without a jury. Card v. Deans,
84 Neb. 4. However, the court called a jury in an ad-
visory capacity. O. B. Clark and the Bank of Stapleton
were, in plaintiff’s petition, joined with Baker and
Peterson as defendants. Under peremptory instruction,
the jury found for Clark and the bank, and the principal
issue between plaintiff and Baker and Peterson was
submitted to the jury, who found a general verdict for
plaintiff, which the court confirmed and adopted as the
finding of the court, and further found generally for
plaintiff and against defendants Baker and Peterson.
Decree was rendered against the appellants. on their
prayer for specific performance, and plaintiff was
awarded the full amount of the payment he had made on
the contract, with interest. From this decree Baker and
Peterson appealed.

Error is alleged in the giving and refusal of several
_instructions; in receiving the testimony of witness
Doran as to value of the property; in the court’s refusal
to direct a verdict for defendants,and that the verdict and
decree are not supported by sufficient evidence. When a
jury is called by the court in an equitable preceeding,
their verdict is advisory only. No error can be pred-
icated on the giving or refusal of instructions. Peterson
v. Estate of Bauer, 76 Neb. 652. It is very doubtful if
the knowledge of the value of the land, shown by the
witness Doran, was sufficient to permit him to testify
thereto, but its admission, if erroneous, was without
harm, for the value of the land was not submitted to the
jury, and it is evident the jury disregarded it. These
alleged errors being thus eliminated, the cause must be
determined by this court on the pleadings and evidence.

By the admissions of the parties in the pleadings and
the evidence, it is established that plaintiff, a retired
hardware merchant, about 60 years of age and in poor
health, and with little experience in real estate trans-
actions, lived at Erickson; that O. B. Clark was an old
and trusted friend and former fellow townsman; that
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Clark was a real estate agent at Stapleton and, in ad-
Jition to his business as such agent, he owned or had
contracts of sale on several hundred acres of land near
- the land in controversy. Clark knew plaintiff had some
money and invited plaintiff to go to Stapleton for a
ride, a distance of about 150 miles. A man named
Lowden, an associate of Clark, accompanied them.
Nothing was said to plaintiff about buying land until
plaintiff and Clark had been in Stapleton for several
days, during which period plaintiff had accompanied
Clark on trips about the country when Clark was trying
to sell his own and other lands. Clark then began to
importune plaintiff to buy some land, and particularly
the half-section in controversy. This half-section was
cwned by a Mr. Patterson, who had contracted to sell
it to one Danker. Defendants Baker and Peterson
bought this contract from Daiiker, who signed his name
to a printed form of assignment on the back, without
any name appearing as assignee. Baker and Peterson
engaged Clark to resell the land, but plaintiff did not
know that Clark was acting as their agent until after
time for final settlement. During the time that Clark
was soliciting plaintiff to buy the land, Clark told plain-
tiff that it would be a help to Clark if plaintiff would
buy, and Lowden told plaintiff that, if he would buy
the land, a brother-inlaw of Lowden would purchase
it at $5 an acre increase in price within 90 days, and
was ready to do so, Clark being present when that was
stated. No such person was shown to exist. At another
time Clark had stated to plaintiff that he would
guarantee to sell it within 90 days and make $5 an acre
profit and board for the plaintiff. Just before the con-
{ract was signed, plaintiff said to Clark, “I don’t want
ro land; now if you pull me into anything here you have
got to pull me out,” and Clark said, “T’ll protect you.
don’t you worry, you will come out all right.” Lowden
and Clark had a person, who could not be identified,
whom they told in plaintiff’s presence: that the land was
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priced at $55. Clark was to receive all he sold the land
for above $42.50 an acre, and there is some testimony,
but it is not entirely clear, that Lowden was to receive
$400. There are other details of the evidence which in-
dicate that Clark and Lowden were quite insistent upon
plaintiff taking the land, Lowden at one time telling
plaintiff that if he did not take the land Lowden would
and could resell it soon at a profit. It is clear that
plaintiff placed reliance upon Clark as his friend and
was without knowledge of real estate in the vicinity,
that plaintiff relied upon what Clark and Lowden told
him, and had no knowledge that they were interested
financially in the sale. Plaintiff thereupon entered into
a written agreement to purchase the land for $15,000
and paid to Baker and Peterson $2,000. Neither of the
appellants had any part in the dealings until the signing
of the contract. ’

It is urged by appellants that plaintiff must have
known from Clark’s statements and actions that he was
acting as agent for appellants, and there are circum-
stances that strongly point that way. If the plaintiff
had been less credulous, he might have found the truth,
and, under other circumstances, his failure to make
further investigation might well bar him from relief.
It can hardly be said that plaintiff was dealing at arm’s
length with his trusted friend Clark. ‘However, it js
certain that he succumbed to the insistent and unfair
pressure. The plaintiff’s expectations were unduly in-
flamed and he was pressed into the contract Py insistent
and unfounded representations, some of which might be
ground for rescission, such as statements that Lowden’s
brother-in-law was ready and able within 90 days to buy
the land at an advanced price. 39 Cyec. 1275.

It has been frequently held by this court that
specific performance is not generally a legal right, but
is directed to the sound legal discretion of the court,
and it will not be granted where its enforcement would
be unjust, and the courts will be governed to great extent
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by the facts and merits of the case as it is presented.
Such discretion, however, is not unlimited, and a decree
is not to be given or withheld arbitrarily or capriciously,
but it is a judicial discretion, to be controlled and
governed by equitable rules and principles. Hoctor-
Johnston Co. v. Billings, 65 Neb. 214 ; Edmiston v. Hupp,
68 Neb. 84. Applying these rules to the whole record in
this case, we feel assured that the trial court was fully
justified in refusing specific performance of the contract,
and that plaintiff was entitled to judgment for the pay-
ment he had made.

There is much testimony and discussion in the briefs
as to plaintiff’s offer at one time to perform and de-
fendants’ inability to comply, and various attempts to
make settlement, all of which appears unnecessary for us
to heed, in view of the decision reached.

The decree of the district court is

AYFFIRMED.

THOMAS E. WOODRUFF, APPELLEE, V. THOMAS H. CoOPER,
APPELLANT.

" Fiep MarcH 12, 1923. No. 22273.

Parol Evidence. “Where the controversy is between a party to a written
contract and one who is neither a party nor a privy to it, the rule
excluding parol evidence tending to vary, modify or contradict the
writing does not apply.” First Nat. Bank v. Tolerton & Stetson Co.,
5 Neb. (Unof.) 43.

AprpEAL from the district court for Douglas county:
CHARLES A. Goss, JUDGE. Affirmed.

Hugh A. Myers and Kelso A. Morgan, for dppellant.
Alfred C. Munger, contra.

Heard before Morrissey, C. J., LETToN and Dran, JJ.,
RaPER, District Judge.

RAPER, District Judge.
This cause was originally instituted in the municipal
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court of Omaha by two separate suits. From the deci-
sion there an appeal was taken to the district court,where,
by agreement, the cases were consolidated and tried to-
gether, )

The suits are to recover commissions for three auto-
mobile trucks sold by plaintiff while he was employed by
the Lincoln Snyder Motor Company. The orders for
the trucks had been taken by plaintiff, but the cor-
missions were not to be payable until the trucks were
delivered. After the taking of these orders by plaintiff,
and before the trucks were delivered, the Lincoln Snyder
Motor Company sold its stock and business to de-
fendant Cooper. The terms of the sale were reduced to
writing, signed by the vendor and vendee. In that writ-
ing Cooper agreed, among other things, to pay out-
standing debts of the Lincoln Snyder Motor Company
to the amount of $1,500. A list of the debts of the
vendors was made about the time of the transfer, which
aggregated something over $1,700, which, it was claimed,
included all the debts that Cooper was to pay. Another
list was made of accounts that Cooper did not assume.
Plaintiff’s claim for commissions did not appear in
either list. Of the claim list totaling $1,700, Cooper
paid $1,500 and Lincoln Snyder Motor Company paid
the balance, but there is no evidence as to what particular
debts in the list each party paid. Two of the trucks for
which orders had been taken were delivered to Cooper in
the transfer, and were later delivered by him to the
party to whom plaintiff had sold them. The other truck
was not in the stock at the time of the transfer, but soon
after was sent by the manufacturer to Cooper, who de-
livered it to the party who had ordered it from plaintift,
Cooper thus receiving the profit on all three of the
sales.

It is alleged in the petition that Cooper, as a part of
the sale and transfer, agreed to pay plaintiff’s com-
missions. This is denied by defendant. On the trial of
the case the court permitted the plaintiff, over the o}-
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jection of defendant, to offer oral testimony that Cooper,
as a part of the consideration for the transfer of the
property, did agree to pay plaintiff’s commissions when
the trucks were delivered. The issue was submitted to
the jury under instructions which are not criticised in
appellant’s brief. Verdict and judgment was awarded
plaintiff, and the evidence is amply sufficient to sustain
the verdict.

The principal contention of appellant is that the
court erred in admitting parol evidence to vary the terms
of the written agreement entered into between the Lin-
coln Snyder Motor Company and Cooper. The principle
involved has been determined by this court in several
cases adversely to appellant. The case of Heisler Pump-
ing Engine Co. v. Baum, 86 Neb. 1, is squarely in point,
and directly applicable. In Durland Trust Co. v. Payne,
106 Neb. 135, the same principle is adopted. These
decisions, w1th the authorities quoted therein, need no
further comment. The trial court did not err in ad-
mitting the oral testimony.

The judgment is right, and it is

' AFFIRMED.

Roy C. MERRITT, APPELLEE, V. JOSEPH JOHNSTON,
APPELLANT.

FiLep Marcr 12, 1923. No. 22253,

1. Contract: " ConstructiON. The agreement sued on and set forth
in opinion construed, and held a contract of employment, and not
one of partnership.

2. Trial: AccounTiNG: TrriaL 1o Jury. Suit upon a contract of em-
ployment to recover the stipulated compensation named therein for
services performed, even though said compensation or part thereof
consists of a certain per cent. of the net income of defendant's
business, is triable primarily before a court and jury, and neither
party is entitled, as matter of right, to have the case transferred
to a court of equity, unless it should mamfestly appear that the
issues and items therein are so numerous and the evidence to
sustain them so variant, technical and voluminous that a jury is
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incompetent to deal iﬁtellige'ntly with them and come to a just
conclusion.

3. : : . Issues and evidence examined in the
case at bar and held the trial court did not err in overruling de-
fendant’s motion to transfer the case to an equity court.

AppeaL from the district court for Douglas county:
L. B. Day, Jupce. Afirmed.

Gaines, Van Orsdel & Gaines, for appellant.
Harland L. Mossman, contra.

Heard before Morrissey, C. J., ALDRICH, DAY and
Goop, JJ., Troup, District Judge.

Troup, District Judge.

Plaintiff brought his suit at law to recover from de-
fendant an alleged balance due him for compensation as
manager of defendant’s business, under a certain written
contract set forth in his petition, wherein it is stipulated
that plaintiff was to receive for his services $150 a
month, and in addition thereto one-half of the net in-
comre from the business. Plaintiff alleges he entered
defendant’s employment on September 26, 1918, and
remained until November 18, 1920, during which time
be drew $150 a month and in every way fulfilled his
part of the agreement; that the net income of the
business, during the time aforesaid, amounted to $15,
936.63; that plaintiff received from defendant on account
theleof the sum of $1,195, and no more, and ‘that there
remains due him the sum of $7,145.81, for which he
piays judgment,

Defendant, answering, admits the contract set forth
in the petition; that plaintiff entered employment of de-
fendant thereunder, as stated, and so continued to
Novemher 18, 1920, at which time plaintiff, desiring to
terminate said contract, offered to accept and thereupon
was paid by defendant the sum of $1,200 in full settle-
ment of any amounts that might be due him under said
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contract. Further answering defendant denies that the
net income of the business is as stated in the petition,
and avers that at the time of the settlement the net
income had not been ascertained, but that plaintiff,
having had full charge of the books, knew better than
defendant what the net income was. Plaintiff’s reply
denies all new matter in defendant’s answer.

At the close of plaintiff’s testimony the defendant
moved the court “to dismiss the jury and to refer the case
to the equity court, for the reason that the same, upon
the showing made by plaintiff, involves an accountmg,
and hence is not proper to be submitted to the jury.”
The motion was overruled; the trial proceeded with the
introduction of defendant’s evidence; the case was sub-
mitted to the jury, and a verdiet rendered for plaintiff
in the sum of $3,750. Defendant appeals.

The first contention made by defendant is that the con-
tract between the parties hereto is one of partnership,
and ‘not employment. We canmot take that view of it.
The contract is as follows:

“This agreement, made this 26th day of September,
1918, between Joseph Johnston, doing business as the
Western Plumbing & Heating Company of Omaha,
Douglas county, Nebraska, and R. C. Merritt of Omaha,
Douglas county, Nebraska, Witnesseth:

“Joseph Johnston is the owner of a plumbing and
heating business which is conducted under the name of
the Western Plumbing & Heating Company, and is
desirous of obtaining the services of R. C. Merritt as
manager of said business, and R. C. Merritt is desirous
of accepting said employment.

* «Joseph Johnston agrees to pay to R. C. Merritt for
his services the sum of $150 per month, and one-half
of the net income received from said business, after the
payvment of all expenses, and after the payment of an
equal salary, to wit, $150 per month to the said Joseph
Johnston.

“It is further agreed that in the event of the withdraw-
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al of said Joseph Johnston from the plumbing and
heating business for any reason whatsoever, or upon the
death of the said Joseph Johnston, R. C. Merritt in
consideration of said services shall further have a right
to continue to conduct said business under the name
of Western Plumbing & Heating Company, and shall
be from henceforth a joint owner with the said Joseph
Johnston of said trade name. : .

“R. C. Merritt hereby agrees to accept said employment
and agrees to devote his best energies and his time to the
prosecution of said business and the management of the
same.

“In witness whereof the parties have héreunto signed
their names this 26th day of September, 1918.

“(Signed) Joe Johnston.
“(Signed) R. C. Merritt.
“(Signed) E. M. Owen, witness.”

It would seem that a mere reading of the contract
must convince one that it is but a contract for hire,
pure and simple, and that the parties to the same must
have had no other contemplation in view, except and
until at least one or both of the contingencies mentioned
in paragraph 4 of said contract should arise. Neither
of these contingencies did arise. That the contract pro-
vided that part of the compensation to be received by
the plaintiff for his services should be a cert:din portion
of the net income of the business does not tend to render
it any the less a contract for employment. Aetna Ins.
Co. v. Bank of Wilcoz, 48 Neb. 544 ; Whitney v. Gretna
State Bank, 50 Neb. 438; Agnew o. Montgomery, 72
Neb. 9. Such a stipulation in a contract between master
and servant is of frequent occurence and becoming mor'e

SC every year, and is generally considered to be highly
~ promotive of the interests of both employer and em-
ployed. Besides, the parties themselves have regarded
the contract as one of employment only, as evidenced by
their pleadings, the substance of which is above set
forth; neither was a contrary view assumed by either
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party at the trial. In such a case ordinarily for that
reason alone the court will be justified in adopting the
construction given it by the parties. School District v.
Estes, 13 Neb. 52; Paxton & Gallagher v. Smith & Co.,
41 Neb. 56; Fiscus v. Wilson, T4 Neb. 444; Jobst v.
Hayden Bros., 84 Neb. 735.

The next position taken by defendant is that, even if
the court should hold the contract to be not one of
partnership, still the cause of action is of such a nature
as that the only proper forum for its determination is
a court of equity .where an accounting may be had be-
tween the parties, and that the trial court erred in not
sustaining defendant’s motion to transfer the case to
an equity court. We do not believe this position is well
founded. This action does not call for an accounting.
Certainly the defendant does not require one, for he
makes no counter charges against the plaintiff in his
answer and none arises in the evidence. The action is
simply one upon a contract, and its purpose is to recover
for a breach thereof, that is, for a failure to pay a part
of the compensation stipulated therein. Primarily,
therefore, this would be a law action cognizable for trial
before a court and jury, and the mere fact that the com-
pensation sued for consists of a portion of the net income
of defendant’s business, to determine which requires
gsome examination of defendant’s books of account, would
by no means necessarily transform the case from one at
law to one in equity. Lee v. Washburn, 80 App. Div.
(N. Y.) 410, and cases cited.

Before, if at all, a so-called “accounting”, and a court
of equity to handle the same, can be demanded in a
case like the present one, it must appear that the issues
and items are so numerous, complex and technical that
it becomes dpparent that a jury is unable to deal with it.
As was said in the case of De Bevoise v. H. & W. Co., 67
N. J. Eq. 472, wherein it appeared that plaintiff was to
receive $2,000 a year salary and 25 per cent. of the net
profits:

1
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“To justify a bill in equity for an accounting, the
issues must be so numerous, so distinet, and the evidence
to sustain them so variant, technical and voluminous,
that a jury is incompetent to deal intelligently with
them and come to a just conclusion.”

Such a situation is not present in the instant case.
The defendant employed an expert auditor and ac-
countant to go over his entire accounts with a view of
showing just what was desired to be known by either
party. Both plaintiff and defendant joined in aiding
the accountant in this behalf, with the result that the aec-
countant exhibited to the court and jury a complete,
accurate, itemized, typewritten statement of just what
the defendant’s books showed in this regard and a
deduction therefrom of what the net income was for the
given time required; so that there was but little or no
occasion for any material dispute to arise, and, as we
view the evidence, but little or no material dispute did
arise, except one pertaining to the correct inventory of
defendant’s stock, which arose as follows: After the
audit was completed and the accountant had fully
finished his work, the defendant intimated that the ae-
countant had not taken the correct inventory of the
stock as a basis for computation. The accountant stated
that he had taken the only inventory which appeared in
nig books and the only one to which his attention had
Leen called. Defendant stated that he had an in-
ventory at home which defendant, his boy (13 vears
old), and two of his hired men had taken, and which
was materially differen. and more favorable to defendant
than the one taken by the accountant. The accountant
stated to defendant that as a responsible public account-
ant he could not accept an inventory so -casually
arising and so lacking in authenticity, and the inventory
.employed by the accountant in the first instance was
allowed to stand for the time being and remain as part
of his audit. Nevertheless, at the trial the defendant
was allowed to introduce the inventory referred to in
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evidence and the jury and defendant had the benefit of
what it purported to show.

The question of alleged settlement between plaintiff
and defendant, as averred in defendant’s answer, was
likewise fairly submitted to the jury and the jury evident-
ly found against the defendant on that issue. The jury
returned a verdict for plaintiff for $3,750, but little
more than half of what plaintiff claimed was due and
considerably less than what the jury might have awarded
under the evidence, and respecting which no complaint
seems to be made by defendant, provided the contract in
question is to be held one of nonpartnership, which we
have decided it ‘is. .

We find no reason why the judgment of the lower
court should not stand, and the same is therefore

AFFIRMED.

ERNEST MELCHER V. STATE OF NEBRASKA.

Friep MarcH 12, 1923. No. 22701.

1. Criminal Law: PrLea 1IN Bar. Plea in bar examined, and held,
demurrer to same properly sustained for reasons stated in opinion.

2. ApmissioN oF Evipence. Objection to the admission of
certain evidence, same examined, and held, even if not properly
admitted, its admission was not prejudicial error requiring a re-
versal of the case.

3. Misconpuct oF Prosecutor. Complaint of certain state-

ments of the county attotney in his address to the jury considered,
and while same disapproved, yet when followed by his reason for
the statement, which reason was supported by the evidence, held
of not such an injurious nature as to justify reversal.

4. Information: INToxICATING LIQUORS: ALLEGATION OF PossessionN:
SURPLUSAGE. Possession of the car used by defendant in transport-
ing intoxicating liquor is not one of the elements required under the
statute, either to be alleged or proved, and therefore the character
of defendant’s possession is immaterial, and an allegation of pos-
session in the complaint will be regarded as mere surplusage.
Evidence as to guilt of defendant examined, and held ample to
sustain verdict of conviction.

6. Intoxicating Liquors: FoRFEITURE OF AUTOMOBILE: RIGHTS OF

e
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CLaiMANT. In a criminal prosecution under section 2, ch. 109, Laws
1919 (Comp. St. 1922, sec. 3274), for the unlawful transportation
of intoxicating liquor by mieans of an automobile, wherein, as part
of the prosecution, it is sought to condemn and sell said vehicle
for the benefit of the school fund, and wherein it appears that one
other than the defendant claims ownership and right of possession
of said car, while it is not proper to incumber the criminal action
against defendant with an investigation and determination of the
alleged ownership and right of possession of said car, nevertheless,
after conviction of defendant, no summary order of forfeiture and
sale of said car should be made until a reasonable opportunity be
afforded claimant to establish his rights of ownership and possession
of said car, if any he has, within the exemptions under the statute
as indicated by the decisions of this court.
Error to the district comrt for Stanton county:
WiLLtaM V. ALLEN, JUDGE. Affirmed in part and re-

versed in part.

D. C. Chase and George A. Eberly, for plaintiff in
error.

Clarence A. Davis, Attorney General, and C. L. Dort,
contra.

Heard before Moruissgy, C. J., Rosg, ALprICH and
Goop, JJ., RapEr and Trour District Judges.

Trovp, District Judge.

This is a criminal action wherein the defendant is
charged with the unlawful transportation of intoxicating
liquors, by means of an automobile used and operated
for that purpose. The defendant, being found guilty, was
sentenced to a term in the county jail and the automobile
condemned and ordered sold. Defendant brings error.

The first assignment of error is that the trial court
erred in sustaining a demurrer to defendant’s plea in bar.
Before a plea to the general issue was entered by de-
fendant he filed what he denominates a plea in bar, ser-
ting forth various reasons why, as he claimed, the law
under which he was convicted is invalid. The trial court
made no mistake in sustaining the demurrer thereto.
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The various matters complained of can be raised only
under plea in abatement, and not by plea in bar, which.
latter can be made upon the following grounds only,
to wit: “That he (defendant) has before had judgment
of acquittal, or been convicted, or been pardoned . for
the same offense.” Comp. St. 1922, sec. 10118. TFiling
a plea in bar constitutes a waiver of all matters necessary
or proper to be raised by plea in abatement. Comp. St.
1922, sec. 10113; Bush v. State, 55 Neb. 195.

The defendant’s objection to an instruction given by the
court to the effect that, in order to convict the defendant
of unlawful transportation of intoxicating liquors, it is
not necessary for the state to show that at the precise
moment the liquor in the automobile in question was
found and seized, and the defendant in actual possession
of said car arrested, the car was in actual motion, is tech-
nical at best and without merit. But technical as it is,
any basis for the assumption of the fact that the car was
not moving at the time stated is refuted by the evidence.
On page six of the bill of exceptions, the arresting of-
ficer then being examined, these questions and answers
appear: “Q. Now, what, if anything, did you do with
the bottles that you found there in the car? A. I left
them in at that time. Q. Did you place the defendant,
Ernest Melcher, under arrest at that time? A. Well,
I walked away from the car a little ways, and then I
walked back, and when I got back to the car he had
started his car and was leaving the place. Q. Who? A.
Melcher. Q. What, if anything, did you say to him at
that time? A. I ran and got on the running board and
tried to stop him and did stop him. Q. Did you place
him under arrest? A. I did.” On cross-examination the
same witness testified: “Q. When you arrived back at the
car, what position was Melcher in? A. He was sitting
at the steering wheel backing the car up. Q. He was
backing the car out? A. Yes. Q. That’s when you jumped
on the running board? A. Yes, sir. Q. Did you have any
help in making this arrest? A. No; I made it alone. Q.
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How did you make the arrest? A. I got in the car and told
him to stop.”

When the defendant himself was upon the stand he
nowhere denied that the car was moving when the officer
jumped aboard, except in one place he said he was not
backing up, but, on the contrary, on cross-examination,
in referring to his companions who had accompanied
kim in the car to the dance and who were expecting to
return with him, he testified: “They said they were
ready to go; I told them I was. Q. And there wasn’t any-
body in your car when you started it up? A. No, sir.
Q. You didn’t even know that Cal Wood (the arresting
officer) was on the ground? A. No. sir.”- Cal Wood was
in hiding, and then it was he came from his hiding-
place, jumped upon the running board of the moving
car, compelled defendant to stop his car, and placed
Lkim under arrest, all the while the liquor being in the
car where the officer first discovered it; so that, even
if it were necessary to show that the car containing the
liquor was actually moving at the moment of arrest and
seizure, in order to prove illegal “transportation,” which
we do not hold it is, the evidence more than supports
that fact. Certainly, there is no prejudicial error in the
instruction complained of.

Another error assigned is the admission of certain
testimony upon cross-examination of defendant as to
defendant having engaged in similar transactions prior
to the one for which he was then on trial. While we do
not approve of the admission of the evidence in question,
yet it cannot be said by any means that in this instance
it was so prejudicial as to require a reversal of the case.

A complaint is likewise made of certain statements or
language used by the county attorney in his address to
the jury, the most objectionable of which is as follows:
“T say to vou that the defendant is a bootlegger and al-
ways has been, because his friends said that they didn’t
believe his statement that he didn’t have any liquor.”
Upon objection being made, the court overruled the same,
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with the remark: “The jury will have to pass on that,
gentlemen. They are not bound by the arguments. Pro-
ceed in order.”’

This court has heretofore condemned the practice
gsometimes indulged in by prosecuting officers in making
individual assertions respecting the guilt or character
of the defendant on trial, and we again reaffirm our dis-
approval of this practice in so far as the above expression
of the county attorney may be within it. In this case,
however, the assertion of the prosecutor was followed by a
statement of his reason therefor, supported by the evi-
dence in the case, to wit: “Because his friends said that
they didn’t believe his statement that he didn’t have any
liguor with him.”’ It was then for the jury to say
whether, under the evidence, the assertion was well
founded. Under these circumstances we cannot say that
the alleged objectionable language was such a trans-
gression of the rule which ought to obtain in this
regard as to pronounce if reversible error, particularly
¢o in view of the statute (Comp. St. 1922, sec. 10186)
which applies to both of the objections last above referred
to, and which provides:

“No judgment shall be set aside, or new trial granted,
‘or judgment rendered, in any criminal case on the
grounds of misdirection of the jury, or the improper
admission, or rejection of evidence, or for error as to
any matter of pleading or procedure, if the supreme
court, after an examination of the entire case, shall
congider that no substantial miscarriage of justice has
actually occurred.” :

This statute was doubtless. enacted for the very purpose
.of furnishing to this court express lawful authority to
deny the reversal of a case for just such matters as are
involved in the above complaints, where, after an” ex-
amination of the entire case, it shall appear that no
substantial miscarriage of justice has actually occurred.
We have examined the whole case and are of the
opinion, not only that no miscarriage of justice occurred
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in finding the defendant guilty as charged, but that
a palpable miscarriage of justice would have occurred,
had the jury found otherwise.

The claim that the car was not in the “possession” of
defendant, according to the legal import of that term, is
without merit. © 1t is necedless to discuss the nature of
defendanl’s possession and whether it was that of owner,
trespasser, or thief. The statute says nothing abous
possession 1n connection with the offense to be alleged
or proved. Such an allegation contained in the com-
plaint in this instance is not a necessary or material part
of the charge and it will be regarded as mere surplusage.
All tke statuie requires is that the car or vehicle in ques-
tion be used or operated for the purpose named and’
such allegation properly appears in the complaint. In
passing, however, it may be observed that in his petition,
found in the record, to suppress certain evidence, the
defendant makes oath that the automobile in question was
in his “custrdy and possession” at the time of the
seiznr> of the same by the officer.

Complaint is made by defendant of the court’s dis-
position of the automobile in question and a refusal
to admit evidence that the same belonged to another than
the defendant. As we understand it, this is a matter in
which the defendant is not concerned, particularly
since he disclaims all interest in the vehicle himself. The
forfeiture of the vehicle is no part of the sentence to
be imposed upon defendant for his individual guilt
in the transaction, but is an incident only to the con-
viction of the defendant so unlawfully using it, and
therefore 'proceedings looking to such forfeiture should
not incumber that part of the criminal action looking
only to a determination of the personal guilt or innocence
of the defendant. It is only after the conviction of de-
fendant that the action may proceed against the vehicle
with a view to its forfeiture. However, it must be ob-
served that that part of the statute under which this
action is prosecuted, as well as one similar thereto re-
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lating to forfeiture, has been construed not to apply to
one whose property and the possession thereof had been
taken without the owner’s knowledge or consent, either
express or implied, as by act of trespass or theft or by
forces of nature beyond his control, and we think properly
8o, not only for the reason stated in the opinions about
to be cited, that in such case it cannot be said, in a
legal sense, that the owner parted with his right of
possession, but because to hold otherwise would be to
permit the property of an innocent person to be taken
and sacrificed without ‘due process of law. Robinson
Cadillac Motor Car Co. v. Ratekin, 104 Neb. 369; United
States v. One Sazon Automobile, 257 Fed. 251, and cases
cited.

In view of this fact, it would seem that an immediate
and summary confiscation of said car should not follow
conviction, when it appears that in the meantime one
claiming to be the owner of said car is endeavoring to
assert his rights of ownership thereto, but in such in-
stance a  reasonable opportunity should be afforded
claimant to establish said rights by invoking such civil
remedy for that purpose as the law affords.

In the present case, it appears that the sister of the
defendant claimed to be the absolute owner of the car
in question, and that defendant had wrongfully taken
possession of the same without her knowledge or con-
sent, and she therefore instituted an action of replevin
for the possession of said vehicle. Without giving the
claimant an opportunity to be heard, either in her re-
plevin action or otherwise, but following a strict
literal interpretation of the statute, the court directed
the sheriff of the county to repossess himself of said
automobile, sell the same at public auction and turn
the proceeds thereof into the school fund. This we think
the court should not have done until a reasonable op-
portunity had been given the claimant to establish her
property rights, if any she had, to said car, and only upon
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her failure or refusal to so do could the summary action
be taken that was taken.

That part of the judgment of the court sentencing de-
fendant to county jail and to pay the costs of prosecution
is affirmed. That part of the judgment condemning the
automobile in question and directing its sale is re-
versed and same vacated, with directions to fix a reason-
able time and opportunity for the claimant to establish
her rights of property and possession, if any she has,
to said vehicle within the exemptions under the statute
above indicated, the ultimate dfsposition of said vehicle
tc abide the result of such action.

JUDGMENT ACCORDINGLY.
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Appearance held general. O’Hara w. Davis ................

Assault and Battery.
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Whether accused intended  ‘“great bodily injary” held a
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Intent may be inferred from surrounding circumstances.

Hallett o, State «oeveri ittt ittt etneteneneneenernanenns
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Evidence held to justify submission to jury of question of
intent to inflict “great bodily injury”. Hallett v. State ..--..
Evidence held to sustain conviction of assault with intent to
inflict great bodily injury. Caldwell v. State ............. -

recognizance with one surety held not to comply with a stat-
utory requirement for a recognizance with sureties. Whet-
SEONE V. StAIE « vttt i i e e

PBanks and Banking.

1

[

Bills
1.

Where the maker of a check surrenders possession of it,
delivery will be presumed. Gasper w. Security State Bank..
Allegation of a petition held not to show that there had been
no delivery of a check. Gasper v. Security State Bank ....
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Delivery of a check by the maker is not an assignment of the .

fund until acceptance by the bank. Gasper v. Security State
22771 -
Unauthorized payment of a check by the drawee on a forged
indorsement will not constitute an acceptance. Gasper .
Security State Bank ........ ... il
Procurement of certification of a check by a person other than
the maker is not an acceptance, nor an assignment of the
fund. Gasper v. Security State Bank ......................
An allegation that certification of a check was made at the
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Shawnee State Bank v. Vansyckle ........... .. ... ... ....
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stated. Merchants Nat. Bank wv. Peterson .................
Evidence held to show want of consideration for notes in
suit. Vasko v, Hermansky ......coiiiiiiiiiiiiiinenianns
Issuance of corporate stock without consideration may be
sufficient consideration for giving a note therefor at a later
date. Peerless Battery Mfg. Co. v. Hand
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7. Evidence in action on notes held to warrant directed verdict

for plaintiff. City Nat. Bank v. Jones «eevuvn... Ceeeeiaas . 724
Boundaries.
1." Original government monuments control courses and dis-
tances. Mitchell v. Hawkins .......ovvieeueeinunrnnnnins. 9

2. Boundary lines between two quarter sections of land are
ascertained by drawing straight lines between the opposite
quarter-section corners. Littlejohn v. Fink ................ 282

3. Method of determining quarter corner of section bordering on
north or west township line stated. Littlejohn v, Fink .... 282

4. Corners fixed by United States surveyor in original sur-
vey control field notes made at the time or in any subsequent

survey. Littlejohn v, Fink .....oooiviiinn i, 282
‘Brokers.
Knowledge of an agent acting for both principals is knowledge
of the principals. Thomas v. Jarecki ........ouvueevevnn... 549
Burglary.
1. Evidence held to sustain conviction. Seaton v. State ....... 828
2. Sentence should be imposed under law in effect at the time
the crime was committed. Seaton- v. State ........ooo...... 828
Carriers.

1. The rule that a street railway company is not bound to warn
passengers alighting of obvious dangers is subject to excep-
tions in case of children and incompetents, and where an
employee knows of a danger of which a passenger is un-
aware. Jacobson v. Omaha & C. B. Street R. Co. .......... 356

2. A street railway company must not compel a passenger to
alight in the way of danger from passing vehicles. Jacobson
v. Omaha & C. B. Street R. Co. vovvvvviirininennninnnnnnn, 356

3. A street railway company is not bound to protect passengers
after alighting. Jacobson w. Omaha & C. B. Street R. Co.. ... 356

4. The relation of passenger does not necessarily cease the in-
stant one alights from a street car. Jacobson v. Omaha &

C. B. Street R. Co. vuveivniiiii i, 356

5. A street railway company is not required to protect pas-
sengers alighting from independent agencies operating in the
street. Jacobson v. Omaha & C. B. Street R. Co. .......... 356

6. A street railway company is not ordinarily bound to warn
passengers alighting of dangers incident to the street.
Jacobson v. Omaha & C. B. Street R. Co. ..oovvuennnn... 356

7. The burden of proof is on a carrier to show that loss of live
stock, unaccompanied by a caretaker, resulted from a cause
exempting it from liability. Johuson v. Payne .............. 531

8. A shipper of live stock who uses an improper car furnished
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9.

10.

12.

13.

14.

by a carrier is not guilty of contributory negligence. John-
SOM . Payme . .ooiiiiiiiii i 531
In an action for damages for loss of live stock, held error to
refuse a requested instruction on contributory and comparative
negligence. Johnson v. Payne .....ccciiiniiiiiiiiiinieens 531
*The measure of damages for loss of live stock in shipment
is the fair market value at the time and place of delivery less
amount received for carcasses. Johnson v. Payne .......... 531
The burden is on the owner of live stock accompanied by a
caretaker to establish the carrier’s negligence. Egan v. Chicago
B. & Q. R. €O veeeiiiie it s ia it 567
The liability of a stock-yards company as a carrier begins with
receipt of live stock from the railroad company and ends with
its delivery to the consignee. Schneider v. Davis .oooovennn 638
The statute as to liability of connecting carriers for delivery
of freight to consignees held to apply to live stock. Schneider
P B 2 X A R KRR PR 638
The director general of railroads held liable as receiving car-
rier of live stock. Schneider v. Davis «...ooiieeiniiiianann 638

Charities.

1.

.Ql

A devise to promote the public good is valid. Elliott w.
0 T Tk LEEELEEERRTTEERERE 3
A devise in trust to a county school fund held not void for
uncertainty. Elliott 2. QUK ....coovviiiiiiiiiiaiiiiee. 5
A gift for charitable uses sustained, though a trustee was not
named in the will. Elliott v. Quinn ....cooovieiiiieinnnns i
District courts have equity jurisdiction to supervise the ad-
ministration of charitable trusts. Elliott v. Quinn ....... 5
Bequest of residue of estate held to constitute the executor
a trustee with power to sell for benefit of a public library.
In re Estate of Secrest ....oovueinneieneainiieniiiienenans .. 431
A bequest of a trust fund for a public charity whose exist-
ence is provided for by the will is not void for uncertainty.
In re Estate of Secrest ....oveveieiieiuenannnnians ceeeen.. 431
A bequest sustained where one of two conditions was com-
plied with before the money was paid over. In re Estate of
R L 23 2 seeen, . 431
The word “desire” in a bequest for charity held precatory. In
re Estate of Secrest ....oooiviiiiiieniiiaiioinas e, 431
A bequest to a public charity will not be defeated unless on
account of manifest defects in the will. In re Estate of..-.
Secrest  ..iiouan Ceaeeieaseans ceeeceane Creeeseereiiieenaans 431

Chattel Mortgages.

1.

A bill of sale given to secure a debt is a mortgage. Hippodrome
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Amusement Co. v, Redick «vovvvieieauinannnnnnn.. Ceeean 390
2. If the grantee in a bill of sale to secure a debt converts the
property, the grantor may recover its fair market value, less
the amount due. Hippodrome Amusement Co. v. Redick. ... 390
3. If the grantee in a bill of sale given as a mortgage claims the
property, no demand or tender is necessary before bringing
suit. Hippodrome Amusement Co. v, Redick .............. 399
4. The grantor who gives a bill of sale to secure a debt must
resort to equity if the grantee repudiates the agreement. Hippo-

drome Amusement Co. v. Redick «v.ovuveeuriurnnnnunnn.. 390
Commerce.
1. Interstate commerce cannot be taxed by a state. Purchase
v. State .......... e e e et e .. 457

2. The failure of congress to exercise power to regulate inter-
state commerce in any case is an expression of its will that
the subject shall be left to the states. Purchase v. State .... 457

3. A state in the exercise of its police power may enact laws

which affect interstate commerce. Purchase v. State ...... 457
4. Orders for goods in one state which are to be shipped from

another state is interstate commerce. Purchase v, State .... 457
5. Congress and not the courts may grant relief from obnoxious

rules regulating interstate commerce. Purchase ». State . ... 457

6. One engaged in shoveling coal for immediate use in engines
used in interstate and intrastate traffic is within the federal
employers’ liability act. Kibler v. Davis .......ooovu...... 837

Compromise and Settlement. .
Plaintiff held estopped by a settlement and stipulation from
questioning a transfer of assets of a corporation. Swobe .

Drummond Motor Co. .....cooviviiiiiiininnininannnnii.. 631

Constitutional Law. St MunNicipaL CORPORATIONS, 14. RoBBERY, 6.
SEARCHES AND SEIZURES, 1. STATUTES, 6.

1. A statute providing for housing municipal courts in the
county courthouse held constitutional. State v. Board of
County COMMASSIONErS . .u.veeoruiiii s aaens i, 35

2. Courts will consider a contemporaneous legislative con-
struction in construing a constitutional provision. Watson v,

O 2 43

3. An ordinance granting a gas franchise and fixing maximum
rates held to be a contract whose obligations cannot be im-
paired. City of University Place v. Lincoln Gas & Electric
Light Co. woverirr it e e e e ceeee... 370

4. Retroactive legislation which is not curative or remedial is
unconstitutional. Wakeley v. Douglas County ................ 306
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Contempt.

1.

w

Proceedings for contempt are governed by the strict rules
applicable to criminal cases. Furrer v. Nebraska B. & 1. Co.
Presumptions will not be indulged to sustain judgment of
conviction of contempt. Furrer v. Nebraska B. & I Co.vv--
Where advice of counsel was sought in good faith and the
record does not show wilful disobedience of the court’s
order, a conviction for contempt will not be sustained. Furrer
v, Nebraska B. & I. C. ovvriinimrmnnunrannnenennenrs
A juror who discusses a case with a person outside of court
in wilful violation of the court’s orders is guilty of contempt.
Rozean . StAIe oo ruue ot it

“Litigants and counsel are answerable to the court for violation

of established rules of procedure and orders as to pleading.
Ferson v. Armour & Co. ovvvneirnneemiiiniiananiaeainns

Contracts.

1.

In an action to rescind a contract for fraud, a petition which
sets out facts from which a presumption of damage arises is
sufficient to show injury. Johnson v. Nebraska B. & I. Co.
In a suit for accounting, evidence held to sustain finding that
defendant had no secret process for the manufacture of
storage batteries. Peerless Baitery Mfg. Co. v. Hand .-----

Corporations.

1.

Receipt of dividends held not a ratification of contract for
purchase of stock, preventing rescission for fraud. Johnson
. Nebraska B. & 1. Co. coviviiniiiine i
A plea of ultra vires is_not admissible in an action for fraud
in sale of stock. Johnson v. Nebraska B. & I. Co. ..........
Evidence held sufficient to sustain verdict for rescission of
contract for purchase of stock. Johnson w. Nebraska B. &
I. Co. ..oovinnnn e e e et i ..
An unenforceable promise is admissible to show fraud, in a
suit to rescind a contract for purchase of corporate stock.
Scow v. Bankers Fire Ins. CO. ..ooviviiiiiininn e,
Evidence held to establish fraud in sale of corporate stock.
Scow wv. Bankers Fire Ins. Co. ..oooeviiiiiiiiiiiiiiainne,
Though all purchasers of stock in a corporation have been
defrauded in the same way, each may sue separately to re-
scind for fraud. Scow w. Bankers Fire Ins. Co. ............
Tn an action for commissions on sales of corporate stock, it
is no defense that defendant’s agents, other than plaintiff,
effected sales by fraudulent representations. Stearns .
Nebraska B. & I. Co. «ovvvviiiniirniianiiisiiiiinens
Want of mutuality is no defense where the contract is per-
formed. Stearns v. Nebraska B. & I. Co. «evvvnviieriienens
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9. Evidence keld to sustain verdict for commissions for sale of
stock. Stearns v. Nebraska B. & I, Co. vovuunnvn.n. Ceveeaiien 657

10. Plaintiff held not entitled to capital stock, or royalties on
sale of storage batteries, in consideration of a secret process
which he did not possess. Peerless Battery Mfg. Co. v. Hand 696

Counties and County Officers.
1. Counties possess only governmental powers. State 2. Board
of County Commissioners - 1
2. The state can direct the use, management and disposition of
county property acquired by funds raised through taxation.
State v. Board of County Commissioners .............. veve. 35
3. A statute requiring county commissioners to furnish offices
in the county courthouse for the municipal courts held not to
appropriate property of one district for the use of another.
State v. Board of County Commissioners ............ ereens 35
4. In absence of statute a citizen cannot recover from the county
for destruction of his property by a mob. Wakeley v. Douglas
County ................ D 396

Courts. .

1. The term “courts of record,” as used in ch. 144, Laws 1921,
held not to include municipal courts. State v. Board of County
COMMISSIONETS v vt v ittt e e e e 35

2. A statute requiring county commissioners to provide rooms
for the accommodation of the “courts of record” and a statute
requiring them to house municipal courts in the courthouse
held not inconsistent. State v. Board of County Commis-

SIOMEYS o e eveaninneernnnannnnnns cerencneas Cresenneann vees 33
3. Municipal courts are a branch of the state’s judicial system.
State v. Board of County Commissioners .................. 35

4. The supreme court may promulgate rules of practice and
procedure not in conflict with existing law. Nichols v. State 333
5. Courts will not hesitate to set aside erroneous decisions per-
taining to practice. Cain v. Miller ................... ceee. 441
6. Decisions of the United States supreme court construing the
fourth amendment to the federal Constitution are not con-
trolling on the supreme court of Nebraska in the construction
of sec. 7, art. I of the state Constitution. Billings v. State.. 596

Criminal Law. See AssaULT anNDp BATTERY. BAIL. BurcLary. Emprz-
ZLEMENT. FALSE PreTENses. ForGErv. HoMmICIDE. INDICTMENT
AND INFORMATION. INTOXICATING Liguors. LarcEny. Parnox.
RAPE. RECEIVING STOLEN Goops. ROBBERY. SEARCHES AND SErz-
URES.
1. Public records kept by a county treasurer are admissible as
evidence of his acts. Heilman v. State .................... 15
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10.

11.

12.

13..

14.

15.

16.

17.

18.

19.

20.

Immaterial and harmless errors are not ground for reversal.
Hetlman v, State ....ooviivineiiiiassenisasessiessssonansss
Admission of incompetent evidence is harmless where the
fact is established by other evidence. Waison v. State ....
Remarks of the trial court in ruling on the admissibility of

evidence held error. Carrico v. State ......ccovevenls
A verdict of guilty will not be set aside because of mere
possibility of innocence. Hans v. State ...ooveveveneenannns

Misconduct of counsel during argument will not be considered,
where there is no reference thereto in the record. Hans v.
Y 777 7 PPN s iaes e
Instruction on credibility keld not erroneous as giving undue
prominence to interest of accused. Bray v. State .......... .
Errors not brought to attention of trial court in motion for
new trial will not be considered on error. Hall v. State ......
Permitting the state to withdraw its rest held not error.
Hukill v. State ......c.coouvues e
Absence of judge during argument presumed to be by consent.
Hukill v, State ..ot it iet it ianiiiansonnnans
Misconduct of prosecutor in making statements unwarranted
by the evidence held cured by cautionary instruction. Huksll
L7 Y 7 7P Cerrereasis e
A verdict will not be set aside for want of evidence unless
clearly wrong. Hukill v. State ...........c.occiiiiiinniinn,
Indorsement on information of name of witness by title,
instead of by his given name or initials, held not prejudicial.
Hallett 0. State .. vvi it it it ie i eieetiiaentaiaasneans
Accused may testify as to his intention, if an element of the
crime charged. Nichols v. State .......coviiiiiiiiinnnns
Where an answer to a question is unchallenged, a subse-
quent ruling sustaining an exception to the question is not
necessarily prejudicial. Nichols v. State ........cooviveens
Where jurors have the statutory qualifications, and accused
has not exhausted his peremptory challenges, assigned errors
in accepting or excusing veniremen are unavailing. Nichols
LN Y7 2 Y
Accused held not entitled to discharge for failure to file in-
dictment at the term at which he was held to answer,
where the felony was committed after the jury called for the

term had been discharged. Nichols v. State ................
Opening statement of county attorney held sufficient. Morris
LN Y 7

Failure to qualify a witness who testifies to a fact stipulated
by the parties is not reversible error. Sweedland v. State..
Voluntary confessions made to a sheriff are admissible in
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36.
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©evidence. Sweedland v. State ......oiiiiiini i .

Nonprejudicial errors do not call for reversal of conviction.
Sweedland v. State ... s
The court may in its discretion permit the names of additional
witnesses to be indorsed upon the information after the trial
has begun. Frey ©. State .ocvvniieiiniiiinennnnnnnnnn
It is not error to admit testimony of a witness whose name
was not indorsed on copy of information, where no prej-
udice is shown, nor continuance requested. Frey v. State- ...
A judgment of a court of limited jurisdiction is not admis-
sible unless the record shows jurisdiction of the subject-
matter and the parties. Frey v. State ..... e e
Judgment of police magistrate’s court held inadmissible for
failure to show jurisdiction of the subject-matter. Frey v.
State o e e e eeereea ..
When an interpreter is appointed to interpret the procedure
to accused, it is not the court’s duty to require the inter-
preter to translate all that was said. Markiewicz v. State. ...
Where an interpreter is appointed for accused, he cannot say
that he has not been confronted by the witnesses because he
failed to understand them. Markiewicz v. State .veeevev...
The guaranty that persons accused of crime shall be con-
fronted by the witnesses against them applies to federal
courts only, and not to prosecutions in state courts. Markie-
WICE U, SEAIC oottt ittt e e
An instruction based upon the maxim “falsus in uno, falsus in
omnibus” should be given only where a witness has testified
to a material issue in addition to that upon which he is
directly impeached. Markicwicz v. State ......oueueeevo...
To predicate error on the court’s refusal to give an in-
struction based on the maxim “falsus in uno, falsus in omnibus,”
accused must point out the material testimony to which the
maxim should have been applied. Markiewicz v. State
Cautionary instruction as to weight of testimony of police
officers and detectives held not erroneous. Markiewicz v.
SHAE oot
Where alibi was sole defense, an instruction on that issue
only held not error. Baker w. State «....ccovvvveennnnnn...
Instruction defining reasonable doubt held erroneous, but not
prejudicial. Baker w. State ............. i,
Whether an election between cqunts shall be required rests in
the discretion of the court. Baker v. State ..................
A verdict on conflicting evidence will not be disturbed where
the evidence is sufficient to sustain it. Smith v. State .......
There is a wide discretion vested in the trial court on appli-
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37.

38.

39.

40.

41.

42.

43.

44,

46.

47,

48,

49.

50.

51.

52.

cation for continuance on the eve of trial. Swmith v. State ..
Reversal for refusal to grant a continuance will not be
granted unless there has been an abuse of dlSCl‘CthIl Smith
V. State .. i e e
Assisting counsel may be appointed in a felony case at the in-
stance of the county attorney and under the direction of the
court. Swmith v. State . ..coo i i

Courts will take judicial notice of the worth of United States-

money. Lower v. State ..ot
The court may appoint assistant prosecutors when requested
by the county attorney. Lower w. State ..................n.

The word “actions” as used in the saving clause of the act re-
lating to repeals as affecting pending actions includes both
civil and criminal proceedings. Lower v. State ..............
It will not be presumed that the legislature, in the repeal of a
criminal statute, intended to cause the dismissal of pending
prosecutions. Lower v. State .......coviviiiiiiiiieiniiniann
It will not be presumed that the legislature intended to be-
stow a legislative pardon by the repeal of a criminal statute.
Lower ©. State ..o e e
Articles or information pertinent to the issue will not be ex-
cluded because they may have been illegally obtained.
Billings ©. State .....cooviiiiiiii i e
Articles seized in violation of the constitutional provision
as to searches and seizures may be received in evidence.
Billings ©. SEe oottt s
All elements of the crime charged must be stated in the indict-
ment, and failure to do so is ground for reversal. Anthony
LY 77 PO
Showing on motion for a new trial on ground of newly dis-
covered evidence held insufficient. Caldwell v. State ........
Accused is not entitled to a new preliminary hearing on an
amended information which conforms to the original com-
plaint. Altis v State ....vviiniiiiiii i i e
Evidence held to sustain wife and child abandonment.
AlEs U0 StaEe oottt et i e
A witness may state the ultimate fact of intoxication as de-
rived from observation. Howard v. State .................
An affidavit in support of an application for a new trial on
the ground of newly discovered evidence must state the facts
to which the proposed witnessess will testify. Howard wv.
SEAEE o ..

One who has served as a juror is presumed to be quahﬁed
in absence of contrary showing. Seaton v. State ............
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53. Demurrer to plea in bar held properly sustained. Melcher
U SHALe o e e -.e. 865
54. Admission of evidence of former offenses held not prej-
udicial.  Melcher o, SEREE «ovneenne i iiiiinieeneernannns 863
55. Statements of prosecutor in argument held not to justify re-
versal. Melcher v. State ......covoiiiiiiniiiiiiiriieninnenns 865
Damages. )
1. Rule as to damages for breach of contract stated. O’Shea
v. North American Hotel Co. ........... PR 3
2. Speculative profits are not allowable as d.unages O’Shea
v. North American Hotel Co. ....oovvvviinieianninnnnnn.. 317
3. A verdict of $8,500 for permanent partial paralysis held not
excessive. Cornforth v. Graham Ice Cream Co. ............ 426
4. Provision for $500 as damages for nonfulfilment of contract
for conveyance of land held to be for liquidated damages.
Edgar v. Anthes .................... e e e 546
5. Verdict for $46,840.11 for loss of sight held excessive.
O Hara v. Davis .......c.uiiuniiiiiniine e einiaianannnn, 615
6. Damages held excessive. Swartz v. Drake Realty Construction
G0, e e e e 746
Z~ath,
Evidence held not to show that injury {o employee caused his
death. Williams v. Hines ......... e e eiiereraaaas 11
Deeds. .
1. The burden of proving mental incapacity as ground for

cancelation of a deed is on the party alleging the incapacity.
Clark ©. Holmes ....ouieieniinns e in i, 213
Undue influence which will avoid a deed is an unlawful or
fraudulent influence which controls the will of the grantor.
Clark 0. Holimes ....oeiiii e, 213
Possession of deed by grantee is prima facie evidence of
delivery. Clark v. Holmes ........coouiieenuniiniinnnnn.n. 213
Evidence held insufficient to show mental incapacity of
grantor, undue influence, or nondelivery of deed. Clark v.
Holmes .....coovvvviin..... RN e iei e, 213
Measure of damages for breach of covenants of warranty
stated. Pauley v. Knouse ......ooviiiiieeennensanannnnnn. . 716
In a suit for damages for breach of covenants of warranty
in a deed to the husband’s property, it is error to render judg-
ment against the wife who signed the deed solely to release
her contingent interest in the land. Pauley v. Knouse ...... 716

Dismissal.

1.

A court may dismiss an action without prejudice for plain-
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tiff's failure to comply with rules of pleading and orders
relating thereto. Ferson v. Armour € CO. voevrerinineenns 643
Courts have inherent power to dismiss suits with prejudice
where rules of pleading and orders relating thereto are re-
peatedly violated. Ferson v. Armour & CO vevvveeniininnns 648

Divorce.

1.

Though alimony, as such, may not be allowed the husband,
the court may decree an equitable portion of joint earnings
of the parties to the husband. Bartunek v. Bartunek ....... 437
An order to pay temporary alimony is not a debt, but a
legal duty which may be modified or set aside, upon a proper
showing, by the court which rendered it. Cain v. Miller ..... 441
The constitutional provision against imprisonment for debt
held not to apply to a wilful refusal to pay temporary ali-
mony. Cain v. Miller ....... e eeetteseerseaeaas e 441
The statutory provisions for the enforcement of decrees for
alimony Jhcld not to abridge the powers of chancery courts
to enforce orders in divorce cases by contempt proceedings.
Cain v Miller oot eee s iirtenaeasaneacarainacnnnns 441
The district courts possess legal and equitable powers to en-
force decrees in divorce cases. Cain v. Miller .............. 441
In an action for divorce, wilful refusal to pay temporary
alimony constitutes contempt of court, which may be pun-
ished by imprisonment. Cain v. Miller ...........coo.n. co. 441
1f an imprisoned defaulting husband is unable to pay alimony,
he is entitled to discharge from imprisonment. Cain v. Miller 441

Ejectment.

Evidence held to present an issue of fact for the jury. Little-

John V. FimE «ooiiiiiiiiis i 282

Electricity.

1.

An electric company must use reasonable care in erecting and
maintaining guy wires. Harris v. Central Power Co. «vvneen 500
Duty of telephone company in placing cross-arms on telephone
poles set on the curb line of an alley stated. Harris v.
Central Power CO. «ovvevereoarteonistneiisnscstiiiieaons 500

Embezzlement.

1.

In a prosecution for embezzlement, proof of return of money
converted after discovery of the shortage is no defense.
Heilman 0. SHHE o uivieiineremnantesiiiririonaniieens ve.. 15
The amount embezzled may be determined by adding amounts
taken at different times between specified dates. Heilman
D, SEAIE v vevnernrainaen et 15
It is not necessary to fix in the verdict the value of money
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embezzled. Lower w. State .........cocoiiiiisiiiinii, 590
4. Evidence held to sustain verdict. Lower z, State ........... 590
Equity.
1. A suit in equity will not lie where there is an adequate and
speedy remedy at law. Hahn Syetem v. Stroud ............ 181

2. Equity seéks the substantial rights of parties, and applies
the remedy to relieve those having the controlling equities.
Laue v. Braddock ..................... ... .. ... ... 210

3. Where one of two innocent persons must suffer through fraud
of an agent, that one who placed the agent in a position to

perpeterate the fraud must suffer. Rehmeyer v. Lysinger . ... 805
Taylor w. Flodman ................cccciueiieiii 812
Estoppel.

One is not estopped to assert an additional ground of defense
of which he had no knowledge at the time he asserted other
grounds of defense. Fischer v. Fuelberth .................... 779

Evidence. See ArpeaL AND ERrorR. CRIMINAL LAw.
. An indorsement on a note is not proved by merely introducing
the note in evidence. Shawnee State Bank wv. Lydick ........ 76
Shawnee State Bank w. Vansyckle ... 86
2. Admissions of a decedent may be received against his personal
representatives to show his contractual liabilities. .In re
Estate of Griffin ......cccoiiiiiiiiii 116
3. Sale and credit slips showing original "entries are admissible
in evidence as books of account, where proper foundation is
laid. Redding v. Posten ............cuiiiiininnn. 197
4. The rule against parol evidence is not applicable in an action
to rescind a contract for fraud. Johnson v. Nebraska B.

E L Co oo <., 235
5. Negative evidence may be received to contradict positive evi-
dence. Hook v. Payne ............cccieeuiiiaiiiniinn., 252

6. An expert accountant’s statement of the financial condition of
a corporation is admissible in evidence as an admission
against interest. Rewick v. Dierks Lumber & Coal Co. .... 300
7. Plaintiff may testify that he relied upon false representations.
Rewick v. Dierks Lumber & Coal Co. ....c.ouvevveennn.. .. 300
8. Failure to disprove evidence tending to establish a fact against
the interest of the opposing party strengthens its probative
force. Morris v. Equitable Life Assurance Soctety .......... 3483
9. A witness may testify as to the nonexistence of a person; the
extent of the search affects the weight, and not the compe-
tency, of the evidence. Morris v. Equitable Life Assurance
Soctety it 348
10. Whether guy wires were negligently placed in an alley is a
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11.

12,

13.

14,

matter of common knowledge and not confined to experts.
Harris v. Central Power CO. ..oooviv it iuriaianaens 500
Recitals in medical certificate of death held incompetent to
prove cause of death. Owmaha & C. B. Street R. Co. w.
FES Ty T EREEE R TR R R 526
Conversations between a broker, acting for both parties in an
exchange of lands, and either party are admissible as a part
of the res geste. Thomas v. Jarecki «-.coevvverevencennens 543
Testimony of disinterested witnesses who measured wheat
is not overthrown by mere opinion evidence. Cunningham
YT 1 A R R T R R R R 586
Ev1dence of fraudulent representat:ons made to induce a
contract to purchase stock is admissible in an action for de-
ceit. Baxter v. Ncbraska B. G L Co. cvienenri e 743
In a controversy between a party to a written contract. and
one not a party, the rule excluding parol evidence does not
apply. Woodruff w. Cooper ........oovrviiiinenniiencecns 857

Exceptions, Bill of. See APPEAL and ERror, 4, 5.

1.

A district judge cannot settle a bill of exceptions more than
100 days after adjournment of the term at which the appealable
judgment was rendered. Lincoln Land Co. v. Commonwealth
Fo T o T R R TR R TR 652
On application for a bill of exceptions by one pleading pov-
erty, the court may hear testimony, and if claim of poverty is
untrue should refuse the request. Altis v, State .............. 776

Talse Pretenses.

1. In a prosecution for obtaining property under false pretenses,
the jury on comviction must find the value of the property.

© Fowler . SHAle «...o.ieeieieiiimin e 400

2. A judgment based on conviction of obtammg property under
false pretenses where the jury failed to find the value of the
property is erroncous. Fowler v. State vooeiiiiiiiiiaiae 400

3. Upon conviction of obtaining property under false pretenses,
the court must look to the verdict for the value of the prop-
erty to determine the sentence. Fowler v. State ............ 400

4. Obtaining an extension of a preexisting debt by fraud is not
obtaining credit by false pretenses. Dill v. State ........... 402

5. An indictment charging obtaining a note by false pretenses
must explicitly state the causal connection between the false
pretenses and the obtaining of the note. Anthony . State 608

Forgery.

1. Conviction for uttering a forged instrument cannot be sus-
tained without proof of the forgery. Majors v. State ...... 318

9. The fraudulent check act did not repeal by implication the
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statute relating to forgeries of checks. Baker v. State ...... 558

Fraud. See Evipence, 14.

1.

Contract for sale of stock by employee to employer held ad-
missible to show damage. Rewick v. Dierks Lumber & Coal Co. 300
Statements of officer of corporation as to value of its stock
held representations of fact. Rewick v. Dierks Lumber &
Coal Co. ..iviiiiiiiiiiiiiiiiiiii i 300
Evidence of sales of stock is not admissible as proof of its
value. Rewick v. Dierks Lumber & Coal Co. vevvnnnnn. .. 300
In an action for fraud in exchange of property, whether plain-
tiff was justified in relying ‘on representations of defendant
iS a question for the jury. Sanders v. Nightengale ........ 667
Evidence held to sustain judgment for damages for fraud in
exchange of property. Sanders . Nightengale ............. 667

Highways.

1.

Where a county has collected road taxes within the limits of a
city, it holds one-half thereof in trust for the city. State
v Gallagher ... . 111
Cities of the second class are road districts and are entitled
to have one-half of township road taxes expended within their
corporate limits. State v. Kelly .............. feveree e 113
A township has statutory power to raise money by taxation for
the construction and repair of its roads and to make con-
tracts therefor. State v. Bone Creek Township ............. 202
A township may appropriate money for a portion of the ex-
pense of paving a state road through the township. State v,
Bone Creek Township ...................co i, 202
Public roads are not “works of internal improvement” re-
quiring appropriations therefor to be submitted to a vote of
electors. State v. Bone Creek Township .....ccoovvuini... 202
The paving of a public highway at the partial expense of a
township is not a work of “internal improvement” within the
constitutional limitation as to donations, State v. Bone
Creck Township ..............coo.iiiiiiiiii . 208
Where the public has acquired an easement in a road by user,
courts will not inquire as to the validity of the original, pro-
ceedings establishing the road. Lee . Eyerly ......c....... 539
A township is not liable for injuries from defects in highways.
Pester v. Holmes ............. herraeaa, et e 603
The exemption of townships from liability for defects in high-
ways extends to its officers, agents, and servants. Pester
v Holmes ... ... i, e ieireiteeeeean 603

Homestead.
An unacknowledged contract for sale of homestead held valid,
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where made simultaneously with a warranty deed which was

acknowledged. Farmers Investment Co. v. O’Brien ...... .
Homicide.
1. Evidence held to sustain conviction of murder in the first
degree. Nichols v. State ...coveeereiiiiiiniiiiiieinnnas
2. Proof required to establish corpus delicii. Morris v. State
3. In an information for murder, it is not necessary to specify the

portion of the body on which a wound is inflicted. Morris
LY 77 1 2 .

Indictment and Information. See RogBERY, 5.

1.

The sufficiency of an oath to a complaint or information is not
fixed by the Constitution, but is a matter for legislative and
judicial determination. Watson v. State ............coou..
An immaterial variance between the complaint and the in-
formation is not a ground for abatement. Nichols v. State
Form of information for murder in the first degree. Nichols
L 2N Y 77 7
The technical rules of the common law as to information are
relaxed by statute. Morris w. State ........coiiiiiiiiiias .
Words in an information which when stricken leave an of-
fense sufficiently charged may be treated as surplusage.
Smith 1. State ..ot i it ittt
It is sufficient to describe a crime in the language of the
statute. Howard v. State ....ioiiiiiieiiiiniiiiiinininenn,
Possession of automobile used by accused in unlawful trans-
portation of intoxicating liquor is not an element of the of-
fense, and an allegation of possession is surplusage. Melcher
L/ Y 7 AU

Injunction.

1.

In a suit to restrain officers of an irrigation district from
assessing city lots for irrigation purposes, the officers can-
not defend on constitutional grounds available only to tax-
payers and bondholders not parties to the suit. Erickson wv.
Nine Mile Irrigation District ........c...iviviueenevinns
Injunction held proper remedy to enforce lessor’s right to a
lien on crops. Skala v. Michael ...........................
An order dissolving an injuncttion on condition held not
sufficient to show a breach of the injunction bond. Drainage
District v. O'Netll ..ottt ieniitenicneans
One who aids or abets violation of an injunction cannot evade
responsibility. Sharp v. State ........... . i il
A test of responsibility for violation of an injunction is
whether the course of action pursued was intentionally in-
strumental in causing a breach of the mandate. Sharp v. State

19
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Courts will not permit schemes or subterfuges designed to
thwart their decrees. Sharp v. State .........ccvviiian..

Insurance.

1.

10.

11.

12.

13.

14.

A mutual benefit association cannot by amendment of its
by-laws reduce benefits payable under its contract. Kennedy
v. Royal Highlanders ...... . it iinineinnnn.
A mutual benefit association possesses the powers enumerated
in statutes under which it is organized. Kennedy v. Royal
Highlanders ... i e e L.
Mutual benefit association certificate providing for payment
of endowment held valid. Kennedy v. Royal Highlanders . ...
Beneficial association held to operate on the “assessment
plan” under the statute. Kennedy v. Royal Highlanders . ...
A fraternal society doing business in Nebraska must conform
to her laws. Meyer v. Supreme Lodge, K. of P. ...........
Evidence held insufficient to sustain judgment against insurer
for failing to act on an application for insurance within a
reasonable time. Page v. National Automobile Ins. Co.
Statements by employer to obligor in a bond of indemity held
to be representations; grounds on which representations con-
stitute a defense stated. Farmers Union Grain Co. v. United
States Fidelity € Guaranty Co. ......oiiiiiiiinnninnnnn.
Evidence hcld to sustain verdict for plaintif on a bond of
indemnity. Farmcrs Union Grain Co. v. United States Fidelity
& Guaranty Co. ...
A guaranty company is iiable on an employee’s fidelity bond
without his signature, unless specifically provided that no li-
ability attaches without it. Farmers Union Grain Co. wv.
United States Fidelity & Guaranty Co ........coovveeu....
Statements in an application for insurance will not be con-
strued as warranties unless the application and policy admit no
other construction. Farmers Union Grain Co. v. United States
Fidelity & Guaranty Co. ....... ... . i i,
A subsequent by-law providing for forfeiture of a benefit
certificate when death is occasioned by suicide held valid.
Miller v. National Council, K. € L. of S. ....covvvvvvenn...

"Presumption arising from instinct of self-preservation may be

overthrown by circumstantial evidence of suicide. Miller .
National Council, K. € L. of S. ...ooviiiii ...
Evidence held insufficient to sustain a finding in favor of ben-
eficiary on issue of suicide. Miller w. National Council,
K. € L of S it e

Pleading held sufficient as to allegation that insured was suf-

‘focated by gas.  Birss v. Order of United Commercial

Travelers . .o.ooon e e,

766
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15.
16.

17.

18.

19.

20.

21.

22.

Intoxicating Liquors.
1.

The term “gas,” as used in a life insurance policy, defined.
Birss v. Order of United Commercial Travelers ............ 226
Death of insured by inhaling gas held within exemption in
policy. Birss v. Order of United Commercial Travelers ce.. 296
Wheré a contract provided that it should become void on the
happening of a certain event, a surety’s liability was fixed at
the time of such event. O’Shea v. North American Hotel Co. 317
A surety may waive notice of default in performance of con-
tract. O’Shea v. North American Hotel Co. ...........vvu. 317
Where a surety knowingly issues a bond in favor of one who
is acting for himself and others, in a suit on the bond the
surety cannot defend on the ground that under his contract “no
right of action accrues to any one other than the obligee.”
O’Shea v. North Awmerican Hotel Co. ......c.oovvvviivinan. 317
A surety on a building contractor’s bond is not liable for
damages in excess of the penalty of the bond, with interest
from the time the contract was broken. O’Shea v. North

American Hotel Co. ..o i it enenaann 317
Attorney’s fee allowed in an action on a fidelity bond.
O’Shea v. North American Hotel Co. ........ccoivieiiiin.. 317

The burden is on claimant of life insurance to establish his
identity with beneficiary named in policy. Morris v. Equit-
able Life Assurance Society ... .. e 348

A search warrant for search of premises for intoxicating
liquors need not describe the owner with the same particularity
as a warrant for apprehension of a person. Watson 2. State 43
To make possession of a still unlawful, it must be established
that it was intended to be used for the manufacture of in-
toxicating liquor without permission as required by statute.

Blevins v. State ....... e e et teteia et 183
Possession of a still for legitimate purposes is not a crime.
Blevins v, State ... .o e s 183
“Mash” defined. Blevins v. State ............ccccvvieinei... 183
Possession of “mash” presumed to be unlawful. Blevins
) 777 725 183
Evidence held to sustain conviction of unlawful possession of
liquor. Bray v. State ... e, 271
Evidence held to sustain conviction of unlawful transportation
of liquor. Melcher v. State .......cc.iviin i ainnnnn 865

Claimant of automobile used by accused in unlawful trans-
portation of liquor should have a reasonable opportunity to
establish his rights. Melcher v. State ..................... 865
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Judgment.
1. Judgment as to identity of corporations held res judicata.
Swobe v. Drummond Motor Co. «.ovvviireiiiiininenenann.

2. Plea in bar held not good. Stearns v. Nebraska B. & I. Co.
3. A default against plaintiff on cross-petition before time to
plead has expired is erroneous. Farmers Mutual Ins. Co.
Do GUIMAEY ittt it ittt e et vasseesensenneneroenoens .
4. Petition held to state a cause of action to enjoin enforcement
of a judgment. Krause v. Long .......coviiiiniiunnnnnnn..
5. Evidence held to sustain decree for plaintiff in suit to enjoin
enforcement of a judgment. Krause v. Long ..........
6. Equity will afford relief against a judgment procured by
fraud which the injured party did not discover within the
time allowed for commencing a statutory proceeding to vacate

it Krause 0. LOHZ oo ieiinniiriiitiiiinseesinneennnnnans
7. Fraud in procuring a judgment cannot be urged as a defense
in a proceeding to revive it. Krause v. Long ..............

Judicial Sales.
Only bona fide purchasers are protected, where the judgment
under which land is sold is reversed. Pauley v. Knouse ....

Jury. .
1. Tt is not improper to ascertain whether an insurance company

is interested in the action, when impaneling the jury. Pen-
hansky v. Drake Realty Construction Co. ................. .

2. The workmen’s compensation act held not unconstitutional as
denying right of trial by jury. Nosky v. Farmers Union
Cooperative ASSn .. ...oiiii it i i e

Jusuee ¥ Peace.

The only judgment a justice of the peace may render on a trial
of the right to property is one for costs; and the order
directing restoration of the property is not a judicial order.
Fidler v, Adatr .. e

Landlord and Tenant.

1. A lessor may enforce his rights to a chattel mortgage on
crops in equity; and the suit impounds the crops against sub-
sequent liens. Skala ©. Michael ..........ccovvveuiunei....

2. Attachments levied after suit brought to enforce lien on crops
provided for in lease held subject to equitable right of lessor
in possession. Skale v. Michael ...........c.ccouiiuiun. ...

3. Dividing and storing the landlord’s share of grain may ter-
minate the relation of landlord and tenant, though the tenant

- remains in possession of the premises. Sweedland v. State

4. Where a lease provides that lessee shall on demand execute a

631
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846

716

120

489

404

305

305

453
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mortgage on the crops for the rent, a mortgage on same to a
third person is a fraud on the lessor. Weigand v. Hyde....
5. A mortgagee of crops with notice of a lease providing for a
mortgage to the lessor on demand to secure the rent is not

a mortgagee in good faith. Weigand v. Hyde ........ .

6. Rights of mortgagee of crops keld subordinate to those of les-

sor. Weigand v. Hyde ......ccoeiiiiiiianns, reesiesanees

7. Evidence held to show that mortgagee of crops was not a

mortgagee in good faith. Weigand v. Hyde ............. .
Larceny.

Evidence held to sustain conviction of tenant for larceny of
landlord’s share of wheat stored on the leased land. Sweed-
Iand D. SEEIE < vvreiieene e iiaeeceorntsisasnsnasasasosareons

Mandamus.

1. Mandamus will lie to compel directors of an irrigation dis-
trict to provide water and to supervise its distribution.
State v. Gering Irrigation District .........cviiievnianans .

2. Delay may be ground for denial of writ. State v. Graves

Marriage.
The burden of proof of marriage rests upon the party who
pleads it. Morris v. Equitable Life Assurance Society ......

Master and Servant.
1. Compensation allowable for permanent partial loss of the use
of both legs. Frost v. United States Fidelity & Guaranty Co.
9. The unreasonableness of refusal to permit an operation is a
question of fact. Frost v. United States Fidelity & Guaranty

678

678

678

678

453

642
728

348

161

L T 161
3. Refusal to submit to an operation held not unreasonable.
Frost w. United States Fidelity & Guaranty Co. ..., 161
4. A disability superinduced by a preexisting disease hcld an
accident arising out of employment. Gilcrest Lumber Co. v.
Rengler oo i i e 246

5. Disability prolonged by preexisting disease is compensable for
entire period of disability. Gilcrest Lumber Co. v. Rengler

© 6. An injury and preexisting disease may combine to produce
compensable disability. Gilcrest Lumber Co. v. Rengler ....

7. Provision for trial of question of wilful negligence to a jury
under part I of the compensation act held not applicable to
part IT of the act. Nosky wv. Farmers Union Cooperative
A M e e i e e

8. Election under the compensation act will be presumed from
acts of the parties. Nosky wv. Farmers Union Cooperative
3y S A P

246

246

489

489
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9. Evidence held to sustain finding that employment was not

casual. Nosky v. Farmers Union Cooperative Assn .......
10. Evidence as to hospital expenses held sufficient. Nosky w.
Farmers Union Cooperative ASS'n «.evvvneen. e ves
11. Evidence in compensation case held sufficient. Nosky w.
Farmers Union Cooperative Ass'n «.ovvviiineniiiiiiin, o,

12. An employee who does not reject the compensation act sur-
renders his rights under the factory act. Nawracel v. Cudahy
Packing Co. o oooenie i e e

13. The employer’s wilful negligence does not affect the com-
pensation under the compensation act. Nawvracel v. Cudahy
Packing  Co. oo e

14. A minor may elect under the compensation act. Newvracel v.

- Cudahy Packing Co. ...oovieiinii i,

15. To recover compensation for accidental death, claimant must
show with reasonable certainty that the death was proximately
caused by the alleged injury. Omaha & C. B. Street R. Co.
U JORRSON oot e e

16, Evidence in compensation case held insufficient to show that
death resulted from the alleged injuries. Omaha & C. B.
Street R. Co. v. JORRSON oo i,

17.  Acceptance of relief benefits by a railroad employee is not a
bar to an action against the company for damages. Roberson
v. Chicago, B. ¢ Q. R. Co. vooviviini i,

18. Recovery of damages by a railroad employee bars recovery
of relief benefits. Roberson w. Chicago, B. & Q. R. Co.....

19. A servant is not liable for negligence of the master. Pester
v, Holmes oo e

20. Owner of automobile held liable for injury caused by his son’s
negligence. Galpin ©. Fisher .............couueiueini.i. ..

21. Compensation allowable for permanent partial loss of the use
of both arms stated. Johnson v. Cole Creamery Co. ........

22. Compensation is fixed by statute. Joknuson v. Cole Creamery
oo

?3. Evidence held to sustain finding that the injury arose out of
the employment. McCrary v. Wolff ......cvunnnnnno ..

24. Finding of dependency sustained. McCrary v. Wolff ......

25. Penalties for nonpayment of compensation do not attach until
the obligation of the employer is fixed. McCrary v. Wolff

26. Evidence held to sustain finding of negligence. Kibler v.
Davis oo e

27. Instruction on assumption of risk approved. Kibler v. Davis

28. Contract held one of employment. Merritt v. Johnston

Mines and Minerals.
A lease for oil and minerals may be terminated for lessee’s

489
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506

506

526
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796
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failure to perform. Lincoln Land Co. v. Commonwealith Oil

Mortgages. See CHATTEL MORTGAGES.

1.

Whether a deed absolute on its face is a sale or a mortgage
depends upon the intention of the parties. Cox v. Young ..
Parol evidence to establish a deed to be a mortgage must be
clear and satisfactory. Cox w. Young ........ ..c.coeiviinen
Evidence held not to establish a- deed to be a mortgage.
Cox U YOUNG oo ittt iiiaeae i
Findings of fact in a decree of foreclosure do not preclude
evidence of facts arising after entry of decree on application
for deficiency judgment. Anderson v. Walsh ................
Though inadequacy of price of land sold at judicial sale may
not be a defense to a deficiency judgment after confirmation,
it may, before confirmation, be a basis for a contract for
waiver of right to object to confirmation in consideration of
relinquishing right to apply for a deficiency judgment.

Anderson v. Walsh oottt iiiieiineraees
Where purchaser failed to pay his bid, the court may order
a resale at the purchaser’s risk. Rife v. Swanson ..........

Municipal Corporations.

1.

A city of the first class may frame a charter not inconsistent
with the Constitution or statutes. Consumers Coal Co. w.
City of Lincolin ... aae e,
General laws applicable to cities yield to provisions framed
pursuant to the Constitution. Consumers Coal Co. wv. City
Of Lincoln oo i e i s
The electorate of a city of the first class may adopt a
charter in the form of a grant or a limitiation of powers.
Consumers Coal Co. w. City of Lincoln .....................
The home rule charter of the city of Lincoln is a grant and
not a limitation of powers. Consumers Coal Co. v. City of
LiMCOII ot ettt et ettt it e
The rules of construction of a home rule charter are deter-
mined by the form of enactment. Consumers Coal Co. w.
City of Lincoln . ..cooeniin ittt i
The Lincoln charter confers only such legislative authority as
is necessary to the excercise of powers specially enumerated.
Consumers Coal Co. v. City of Lincoln ....................
The method of exercising a prescribed power constitutes the
measure of the power. Consumers Coal Co. v. City of Lincoln
City of Lincoln held not empowered to maintain a fuel yard
in competition with private enterprises. Consumers Coal Co.
w. City of Lincoln .....ooooiiiiiiii e
Maintenance of a municipal fiel yard is a “public purpose”
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for which money raised by taxation may be used. Consumers
Coal Co. v. City of Lincoln .....oooviiiiniiininnnnnn.. vee. 51
A home rule charter constituting a grant of power is con-
strued in the same manner as a legislative act containing the
same provisions. Consumers Coal Co. v. City of Lincoln .. 51
Cities of the second class have statutory power to contract for
furnishing gas and to fix maximum rates. City of University
Place v. Lincoln Gas & Electric Light Co. o.ovvvvvennnn... .. 370
Special assessments for construction of sewers should be con-
fined to abutting property. Hurd v. Sanitary Sewer District 384
Incidental costs and interest may be included in a special as-
sessment. Hurd v. Senitary Sewer District ............. ... 384
The statute providing for a special assessment for the cost of
a sewage disposal plant held unconstitutional. Hurd .
Sanitary Sewer District .......... ettt aaa.. 334
The cost of main sewers in excess of special benefits can only
be paid for by general taxation. Hurd wv. Sanitary Sewer
R Vo SN e, 384
The contracting of pneumonia in the line of duty, resulting
in death, held within the provisions of the firemen’s pension
law. Elliott v. City of Omaha ........coovuueuneinnniinnn.. 478
Evidence held sufficient to submit to the jury the question
whether a fireman contracted pneumonia while in the line of
duty, and whether his death resulted therefrom. Elliott ».
City of OMaMa «veoeie i ittt ieiiirianianenn. 473
A party attacking a sale of vacated streets must by clear
proof exclude the presumption of the validity of acts of
public officers. Karlin v. Franciscan Sisterhood ............. . 711
A sale of vacated streets by a city should not be set aside
because of inadequacy of price, unless there is a presumption
of fraud or bad faith. Karlin v. Franciscan Sisterhood .... 711
Special benefits to property of a railroad company should be
assessed upon the same basis as other abutting property.
Chicago &€ N. W. R. Co. v. City of Albion -.....ccocvivun... 739
A finding that paving has added to the value of lots a sum
equal to the proportionate cost of the improvement will not
justify setting aside an assessment. Chicago & N. W. R. Co.
o, City of Albion .. ..o 739
The fact that the board of equalization refused to insert in
the bill of exceptions evidence other than that adduced by an
objecting property owner will not render the assessment
erroneous. Chicago & N. . R. Co. w. City of Albion ...... 739
It is not necessary that special benefits bear any proportionate
relation to actual values. Chicago € N. W. R. Co. v. City of
AlDIon e e e e 739
Evidence held to sustain judgment for plaintiff in an action to
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have land detached from a city. Edgecombe v. City of Rulo 843
25. Where a plat of land is vacated, an action to detach it from
a municipality lies. Edgecombe v. City of Rulo ............ 843

Negligence.
1. Proximate cause defined. Williams v. Hines «..«.veovvvnn oo 11
2. Evidence held sufficient to submit to the jury the question of
negligence of an automobilist in an emergency. Lammers

U, CArSIENSEN .« vovv e e nietceeeaaresiesrisonensosnnes Ceenees 475
3. Liability for negligence presupposes existence of a duty.
Pester v. HOIMes . ..o oeir it iitieiinsieeanineronasaanas 603

4 Whether permitting a headlight to shine on a crossing, causing
cattle to be frightened, was actionable negligence,  held a ~~
- question for the jury. Lawson v. Union P. R. Co. .......... 785
5. Permitting a headlight to shine on a crossing, causing cattle
to be frightened, held not actionable negligence. Lawson w.
Union P. R. CO. uuiiriiiineinieeniieiisarnseesenens e 793
6. Under the federal employers’ liability act, contributory negli-
- gence is not a defense, but may be considered in mitigation of

“damages. Kibler v. Davis ....ooviviiiiiiiiniiiniain, ceee.. 837
Pardon. . ' )
A court cannot deprive a convicted person of the right of
parole. Seaton v. State ...........ooouit e ereni e, ... 828
Parties. ’

1. The statute providing that a person in whose name a contract
is made for the benefit of another may bring an action without
joining the person for whose benefit it is prosecuted is not
inconsistent with the statute requiring the joinder of all in-
terested parties as plaintiffs, or defendants. O’Shea v. North - -
American Hotel Co. ...oooovvuiiin, e L.l 3170
2. A railroad company cannot properly be jolned w1th the
director general of railroads in an action against the latter
_ for injury to property in transit. Egan w». Chicago, B. & Q.

"R. Co. AP e 567
Partition.
* A remainderman cannot maintain partition over objection of
holder of life estate. Weddingfeld v. Weddingfeld ........ 729
Partnership.

1. A partner appointed by a court after dissolution to conduct the
business until judicial sale may be allowed reasonable com-
pensation for his services. Efner v. Reynolds .............. 275

2. In settling the affairs of a newspaper enterprise, allowance

" of expenses of conducting a subscription contest under an
order of court held not erroneous. Efner v. Reynolds ..... . 275
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Pleading.
1. An application to amend a pleading is addressed to the sound
discretion of the court. Fidler v. Adair ................ eess 404
2. A petition must state facts in ordinary and concise language
and without repetition. Ferson v. Armour & Co. ........... . 648

3. A petition may be stricken if fatal defects and improper matter
therein extend to the pleading as a whole, or if plaintiff
filing it ignores an order of the court. Ferson v. Armour & Co. 643

4. A defendant may set up an after-discovered ground of de-
fense, as well as one first assigned, and he may rely on both.
Fischer w. Fuelberth .....c.oovvniiririeiniiiiiieennnenennns 779

Principal and Agent.
1. A person cannot accept part of his servant’s adjustment with
a telephone company and reject the remainder. McGrew v.

Nebraska Telephone Co. . ..vvr i iiiiieiiinnnnn, 264
2. The unauthorized contract of an agent ratified by the principal
is binding. Shimonek v. Nebraska B. & I. Co. --.... ceeee. 424

3. The unauthorized act of an agent in agreeing to refund the
purchase price of stock held ratified by the corporation.
Shimonek v. Nebraska B. & I. Co. «ovvvvvininiiiiiiiiiion. 424

4. Ostensible authority to act as agent may be conferred if the
principal allows third persons to act upon apparent agency.

Rehmeyer v, Lysinger «oooeovnn i iiiiiii i iiinnrinnnnnns 805
5. Agent held authorized to collect money due on notes.
Rehmeyer v. LySinger ......oneieenntiriiniiineniennnnnns 805

6. Evidence held to show that a mortgagee was the agent of
his assignee, and payments to him satisfied the mortgage debt.

Rehmeyer w. Lysinger «..covviveiiiiiiiniinns, J Y [ 51
Process.
1. Irregularities in a summons or service’ may be corrected by
amendment. Land’' w. Christenson ...........ccccovurennn.. 101

A void summons cannot be amended. Land v. Christenson 101
3. Summons to answer in county court confers no jurisdiction

upon the district court. Land v. Christenson .............. 101
4. An absconding resident may be served with summons by

publication. Skala v. Brockman ............coeiuiiiiiii.. - 259
5. Affidavit for service of summons by publication held sufficient.

Skala v. Brockman ........ ... .., 259

Quieting Title,

Where the statute providing for quieting title by making the
land defendant is complied with, it is not necessary to com-
ply with the statute providing for service on unknown heirs.
Miller v. Ruszicka ................ e a et e 152
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BRailroads. See CARRIERS.
1. Findings of the state railway commission will not be re-
versed unless clearly wrong. Rawlings v. Chicago, B. & Q.

R, GO, cveveeennsesseearssasecntrsosesssessssccnsnnsnssns .
2. Evidence held 1o sustain verdict for injuries at crossing.
Hook 0. Payne «.coeovviiiernennnieenancnscncscassens veeses

Rape.
Evidence held sufficient. Lanning v. State ................ e

Receiving Stelen Goods.

Evidence held to sustain conviction. Hans v. State ..........

Hall 0. State o onveee ettt iieiiiiieeeennns ceieroens
Robbery.

1. Evidence held to sustain conviction. Hukill v. Stete ...... .

2. Sentence held not excessive. Hukill v. State ......coeon.n.

3. The actual taking of money or property from a bank is not
the essence of the charge under the statute defining robbery
of a bank. Smith v. State v evierniniirinetiiieninaienns

4. The felony created by statute defining robbery of a bank lies
in the violence against the bank with intent to steal. Swmith
DY 7 72 N

5. An information charging robbery of a bank need not contain
an averment that there was money or property in the bank.
Smith . StREC oot e e i e ey

6. Statute making entering of bank with intent to steal a felony
held constitutional. Smith v. State .....covvvveviiiiiiiians

7. ‘One in charge of an automobile for the escape of his com-
panions after commission of a crime is a principal. Clernt

Y 1 1 -2 T T TN
Sales.

1,- Where no price is fixed in a sale of goods, a reasonable price

is implied. Seybolt v. Waters ....coovvvieiiininiiiinnaann.

2. Where there is no agreement as to the price of goods sold,
proof of their reasonable value is essential to recovery.
Seybolt v. Waters ......cueiiiimnneeriaiiiiiisiiiniiianan.

3. Evidence that account is correct is insufficient to establish
an agreement as to price or the reasonable value of goods
sold. Seybolt w. Waters ...oooiiiivnene et iiiiiiaiieaneaen.

4. The measure of damages for nonacceptance is the difference
between the contract price and the market price at the time
fixed in the contract, or the refusal to accept. Jobbers Owerall
Co. v. Deputy Co. ....... cerreseeeas

5. FEvidence that specially manufactured articles were staple
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held admissible to fix the measure of damages for breach of

contract of sale. Jobbers Overall Co. v. Deputy Co. ........ 703
6. Evidence held to sustain verdict that neither party was enti-

tled to recover for breach of contract. Weary v. Westering 764

Schools and S8chool Districts,
An order changing the boundaries of school district held void,
where the posted notice failed to designate the date when the
petition would be presented. Proudfit v. School District ..... . 113

Searches and Seizures.
1, Seizure of property not within the scope_of the writ is uncon-
stitutional. Billings v. State ..........oun... P .o, 596
2. The fourth amendment to the Constitution of the United States
relating to searches and seizures applies only to the federal
government. Billings v. State ......ic...... Cereeasereaeas .. 596

States.
State held not liable for loss of cattle through negligence of
individual members of a party of state surveyors. Benda wv.
State oo e e e N e 132

Statute of Frauds.
1. An oral contract is not void merely because it does not
specifically provide for performance within a year “In ve

Estate of Griffin  ......iiiuiieeee e, 116
2. An agreement which has been performed is not within the
statute. In re Estate of Griffin ......ouveeueiinenennnnnns 116
Statutes.

1. Construction placed on a statute by officers charged with its
enforcement, if reasonable, will be followed by the courts.
Kennedy v. Royal Highlanders .............ccoevuuuvi.. . 24

2. Provision for housing municipal courts held within scope of
the title of ch. 120, Laws 1921. State v. Board of County
COmmISSIONers .. ... ..uuueeeeeeennnnninn.s e e i

3. Where two inconsistent statutes enacted at the same legislative
session amend a preexisting statute, the later act will prevail,
State v. Board of County Commissioners .................. 35

4. Where the legislature amends a statute, its error in ignoring
a previous amendment thereof will not invalidate the later
enactment. State v. Board of County Commissioners ...... 35

5. Statutes are construed as prospective only, unless a retrospec-
tive effect is expressed or necessanly implied. Adair .
Miller ....... e et ettt et et e et e 295

6. Ch. 118, Laws 1921, providing for recovery for property de-
stroyed by a mob, held unconstitutional. Wakeley w. Douglas
CoURLY o e e e . 396
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7.

Failure to define the word “mob” will not invalidate a statute
authorizing recovery by a citizen for destruction of property
by a mob. Wakeley v. Douglas County .....ocevvveeeenn.n. 396
The legislative power of classification of property for taxation
cannot be interfered with by the courts, unless the legislature
has by an artificial classification violated the provisions of the
Constitution prohibiting local and special legislation. Wakeley

v. Douglas County ....oveeeiriiiiiiiiiiennmiecascansannes 396
The simultaneous repeal and reenactment of a law continues
its uninterrupted operation. Schueider v. Davis .....covnen. 633

Gooch Milling & Elevator Co. w. Chicago, B. ¢ Q. R. Co. 693

Taxation. See STATUTES, 8. WATERS, 1-5.

1.

Property used exclusively for religious and charitable purposes
is exempt from taxation. St. Elizabeth Hospital v. Lan-
caster COUREY o uue et iiirseioesiincerensssssenssesnacans . 104

The use of property is the test of right to exemption. St.

Elizabeth Hospital v. Lancaster County ..........ccoo.viunnn 104
Farm and dairy property used for school purposes is not
subject to taxation. Central Union Conference Ass'n wv.
Lancaster COUREY «..vvvnnivineennnns Ceetsiaaasserriannes .. 106
Valuation of property for inheritance tax -held to be the
“then cash value” at time of death of decedent. In re Estate
Of WV00lSey vt tiiii it iiessinecesannnas .. 133
The statute affords an adequate remedy at law for excessive
valuation of property for taxation and where the board of
equalization has committed prejudicial errors or irregularities.
Hahn System v. Stroud ........c.ociviiininan. PP ... 181
The statute providing that intangible property be taxed at %A
the rate on tangible property held not retrospective. Adatr
V. Miller o i i e i i ie et tetr e 295
The status of personal property for taxation purposes having
become fixed by law is not affected by subsequent legislation.
Adatr v. Miller ..ot i i it e eaeaas 295
Taxes for general purposes must be levied by valuation uni-
formly and proportionately. Hurd v. Saenitary Sewer District 384
The law taxing shares of stock in banks as tangible property,
being invalid as to national banks,- is also invalid as to state
banks. State Bank v. Endres ....coveniiiniiiiiiiaiiiinnn. 53

‘Pelegraphs and Telephones.
Dep}'ivation of personal use of corporate telephone service is

not hasis for damages. McGrew v. Nebraska Telephone Co. 264

‘Trial. See APPEAL AND ERrror. CriMINAL Law.

1.

The credibility of a witness is a question for the jury though
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his testimony be improbable. Shawnee State Bank v. Van-
s_ycklc ............................ JR I 86
A cautipnary instruction as to expert witnesses and a general
instruction that the jury are sole judges of the credibility of
witnesses are not inconsistent. Penhansky w. Drake Realty

Constriction. Co.  .uueiiatue it ie et ie e it iieaie e ennns 120
Instruction held not to disparage the testimony of expert wit-
nesses. Penhansky v. Drake Realty Construction Co. ........ 120

An instruction which does not precisely state the issues may
not be prejudicial. Penhansky v. Drake Realty Construction Co. 120
A jury may find in favor of an employee and against the em-
ployer if the evidence justifies it under the comparative negli-
gence rule. Hook 9. Payne ........ccuiiiiiinineeiiinnnns. 252
Instructions when considered as a whole keld not erroneous
for omitting reference to defense of contributory negligence.
Cornforth v. Graham Ice Cream Co. ..o.vvvrnnniininennn.. 426
A judgment will not be reversed because of faulty arrangement
of instructions. Cornforth v. Graham Ice Cream Co. ........ 426
If more explicit instructions are desired, complainant should
tender them. Cornforth v. Graham Ice Cream Co. .......... 426
Negligence of an electric company in erecting a guy.wire in an
altey hield a question for the jury. Harris v. Central Power
(o R 500
Where a verdict for either party would be supported by
sufficient evidence, the case should be submitted to the jury.
Thomas v, Jarecki ......ooiiiiiiiiiiiiiiineinnannnn. 549
Instructions correctly stating the law when construed together

- will be held free from error. Johnston v. Aden ............ 625

Instructions stating the law correctly as a whole are sufficient,
though one or more of them, taken separately, are inaccurate.
Sanders v. Nightengale .............. e e te i, 667
An erroneous instruction not prejudicial will not justify a
reversal. Gooch Milling & Elevator Co. v. Chicago, B. &
Q. R Co. v i, et cee. 693
Tt is an abuse of discretion to deny withdrawal of rest to
correct error in evidence on a material matter, when not
prejudicial to the other party. Baxter v. Nebraska B. & I. Co. 748
In an action for damages from a collision, evidence held to
aarrant submission of case to jury. Ross v. Omahe & C. B.
Street R. Co. .ovvnvieininiinninn.n. e, 823
Neither party is entitled to- have a law action transferred to
a court of equity, unless the issues are so numerous that a
jury cannot give them intelligent consideration. Merritt v,
Johuston ............ eeens e e eeense et et et ateaaanaraaans 859
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17. Refusal to transfer an action on a contract of employment to

an equity court held not error. Merritt v. Johnston ...... .. 859
Trover.
Evidence held to show plaintiff entitled to recover value of
bonds converted. Jeffery v. Burnham .........coooeieiieees . 733

Vendor and Purchaser.

1. A purchaser’s right to have an incumbrance discharged before
acceptance of title may be waived by parol. Farmers Invest-
ment Co. v, O’BPIen ....oueeueneniuennoreanoneranacnonns 19

2. Provisions of contract that vendor should furnish abstract and
pay certain charges against the land held waived. Farmers
Investment Co. v. O'Brien ......co.oeeivecvniiiirennneoenees 19

3. Vendor held not to have breached his contract by not having
a lien satisfied, until informed of the lien and given reasonable
opportunity to satisfy it. Farmers Investment Co. v. O’Brien 19

4. Where a purchaser of land knows of an undisclosed defect in
the title, it is his duty to notify the vendor and give a reason-
able opportunity to cure it. Miller v. Ruzicka .............. 152

5. An undisclosed defect in title which is cured before decree in
an action to recover the purchase price is not available to the
purchaser as a defense, nor a basis for rescission on his cross-
bill. Miller v. Ruzicka .............. e e veressesanas 152

6. The value placed on land in an exchange is not binding on
the owner in a suit for failure to perform. Miller v. Ruzicka 152

7. The remedies for failure to exchange land are specific perform-
ance or rescission. Miller v. Ruzicka ........coooonvnnvcni 152

8. Evidence held to sustain decree for plaintiff in suit to recover
money paid on a land contract procured by fraud. Simmons

o, Baker ....ciiiiiiiiiinen T Y 853
Venue.
1. An action to foreclose a vendor’s lien is properly brought in
the county where the land is located. Miller v. Ruzicka ...... 152

2. A suit to rescind a contract for fraud is transitory, though
part of the relief asked is the cancelation of mortgages.
Scow v. Bankers Fire Ins. Co. «.ocovvivianss cererarenees . 241

3. A suit to rescind a contract for fraud and to cancel mortgages
need not be brought in the county where the mortgaged land

is situated. Scow v. Bankers Fire Ins. Co. ...coooviiinnnn 241
4. Action against absconding debtor held brought in proper
county. Skala v. Brockman .......c.o.ccoieiiiiiiiiie ver. 259

Waters. See INjuNcTION, 1.
1. Tt is within legislative discretion to exempt city property used
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exclusively for other than agricultural purposes -from taxation

for irrigation purposes.  Erickson v. Nine Mile Irrigation

District ... 189.
2. Irrigation district assessments to pay bonded debts and for ’

maintenance and’ operation are special assessments, even

though not made by acreage or frontage. Erickson v. Nine

Mile Irrigation District ...........................c.... .. 189
3. Special assessments substantially according to benefits are
valid. Erickson v. Nine Mile Irrigation District ............ 189

4. City lots within an irrigation dstrict used exclusively for
other than agricultural purposes are properly distinguished from
lots susceptible to special benefits. Erickson v. Nine Mile
Irrigation District ...................cci i 189

5. All real property within an irrigation district subject to taxa-
tion in favor of bondholders when the bonds are issued re-
mains liable to tax, notwithstanding subsequent legislation
exempting city lots. Erickson v. Nine Mile Irrigation District 189

6. An irrigation district is a public corporation, organized to fur-
nish water for irrigation to all landowners within the district
upon equitable terms. State . Gering Irrigation District .... 642

7. Lateral ditches should be provided by an irrigation district to
furnish a just apportionment of water to each landowner.
State v. Gering Irrigation District .............ooveeeooon... 642

8. Owners of land within an irrigation district may by agreement
control laterals if the district fail to do so. State v. Gering
Irrigation District ...........ccoiiiiiiiinisiiinninn . co.. 642

9. Appropriation of water for power purposes prior to legislation
declaring waters in streams of the state to be property of the
public was under the common law. Southern Nebraska Power
Co. v. Taylor ............ Bt et et it 683

10. A water-power right is not a “franchise” under the statute
prohibiting a public utility corporation from issuing stock
based on the value of its franchise. Southern Nebraska Power
Co. v Taylor ..ooooiiiii i i, 683

11. A water-power right is a vested property right which may not
be taken away or impaired without compensation. Southern
Nebraska Power Co. v. Taylor ........ccuuvuuuv..... PR 683

12. The state railway commission may authorize a public utility
corporation to issue stock based on the value of its water-
power right. Southern Nebraska Power Co. v. Taylor ...... 683

13. The statute prohibiting the state railway commission frpm
granting authority to a public utility corporation to issue stock
based on the value of its franchise held not applicable to a r
corporation exercising a water-right franchise. Southern -
Nebraska Power Co. w. Taylor ....... ceerestestenanans ... 683



109 NEB.] INDEX. 905

‘Wills. See CHARITIES.

1.

2.

10.
11.

12.

13.

14.

15.

16.

A devise which is not contrary to settled principles of law or-

to a statute will be sustained. Ellfott v. Quinn ...........s. 5
In construing a will, relevant circumstances surrounding the
testator at the time of its execution will be con51dered Elhott
U QUINH it ierrenensrataraseans G eveseerercborecsnsranaa .-
A devise by implication must so clearly result from the express
wording of the will that a contrary intention cannot be sup-
posed. Hunter v. Miller .....ovueunneeeernenrnneeeaennns 219
The presumption that testator intended to fully dispose of his

estate will not overcome the rule requiring an express or im-

(5

plied provision to disinherit an heir. Hunter v. Miller ...... 219
The intention of the testator expressed in his will in terms or
by necessary implication controls. Humnter v. Miller ....... .. 219

Devise of a life estate to A. with remainder to B. in case A.
died without issue, with no express disposition in case A. died
with issue, keld not to vest a remainder in the children of A.
Hunter v. Miller ..o ittt ieeiiiienenennnnn 219
Where there was a devise to A. for life with remainder to B.

_ in case A. died without issue, held that testator died intestate

as to the remainder; A. having died leaving issue. Hunter

Y. Miller o e e e i it e, 219
The term “issue” held not used in a restricted sense as re-
ferring to one child. Hunter v. Miller ..........cccovvvnun.. . 219
A devise to A. for life with remainder to her “lawful heirs”
held to vest a fee in A, Myers v. Myers ........ Ceeeees .. 230
The rule in Shelley’s case is operative in Nebraska. Myers
V. Myers .oooiiiiiiiiiiiiiin. e tei et et eeaeaas 230

A divorce with settlement of permanent alimony held an
implied revocation of will. In re Estate of Martin
An implied revocation of a will by divorce with alimony is not
rebutted by showing of affection of husband or a mere in-
tention that the will should stand. In re Estate of Martin 289
Circumstances occuring after revocation of will cannot be
resorted to in determining whether there was a revocation.
In re Estate of Martin .......... Ceeenan. eeeee. Ceiiesean. .. 289
Where the evidence is conflicting, issues as to mental in-
capacity and undue influence should be submitted to the jury.
In ve Estate of Kubat .....veeieeininninnirreeinnannnns 671
If a testator knows the extent and character of his property,
the natural objects of his bounty, and the purposes of his de-
vises and bequests, he is mentally competent. In re Estate
of Kubat ... i i i i i, 671
Evidence held to sustain findings of mental incapacity and
undue influence. In re Estate of Kubat ............ Ceeenen .. 671



906 INDEX.. (109 NEs.

‘Witnesses.
1. An expert accountant who has examined books of a public
officer to ascertain issuable facts may refresh his memory from
a compilation and testify to the result of his examination.
Heilman 0. SHAIe  vuveeieieivnnreiessosescssecsennasenses 15
2. A party surprised by the testimony of his witness may show
that he made contradictory statements before the trial,
Penhansky v. Drake Realty Construction Co. .............. 120
3. A communication by a patient to his physician not necessary
to discharge of the latter’s duties is not privileged. Nichols
v State oooeieoonn et e trseeersaenteaanteannann PN 335
4. In a proceeding to probate a lost will, the proponent who is
a devisee or an heir is competent to testify to conversations
with the deceased testatrix. In re Estate of Kane .......... 449



