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Hart v. Harding.

RoBERT J. HART v. WILLIAM A. HARDING ET Al., APPELLEES :

1.

2,

HERBERT W. DAVIS, APPELLANT.
Fiep Jury 7, 1921. No. 21389,

Vendor and Purchaser: ABATEMENT IN PRICE. “When a vendor
sells real estate that is described in gross for a gross sum and
the property is subsequently discovered to be slightly less in
quantity than that described in the deed, the purchaser is not
entitled to an abatement in the purchase price unless it appears
that fraudulent representations were made by the vendor as to
quantity that induced the vendee to purchase.” In re Estate of
‘Robinson, 105 Neb. 1.

. Where a vendor induces a vendee to enter into a
contract of purchase of a tract of land by the following written
representation therein: “This farm contains 280 acres and is sold
as 280 acres,” and “party of the second part agrees to pay $150
per acre”’—and thereafter vendor receives from vendee the sum of
$42,000 and executes a warranty deed to said premises without
reference to acreage, except “according to government survey,”
vendor prior to the transaction having exhibited to vendee a plat
showing the acreage claimed by him according to government sur-
vey, which was relied upon by vendee without independent in-
vestigation, and where it was afterward discovered that the actual
boundaries of the tract were considerably within those shown by
the government survey by reason of encroachment of fences and
adverse possession in others, whereby there was a deficiency of
11.71 acres in the tract, held, the sale was by the acre and the
vendee is entitled in equity to recover for such deficiency.

Accord and Satisfaction. Evidence examined, and %Zeld not to show
a previous accord and satisfaction between the parties.

APPEAL from the district court for Lancaster county:

WiLLiAM M. MORNING, JUDGE. Affirmed in part, and re-
versed in part.

F.

Fawcett & Mockett, for appellant.

Charles E. Matson, A. W. Richardson, B. F. Good, Paul
Good, George A. Adams, Lincoln Frost, Boehmer &

Boehmer, John J. Ledwith, T. R. P. Stocker and R. O.
Williams, contra.
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Heard before MoRrIsSEY, C.J., FLANsBURG and RosE, JJ.,
BecLEY and LesLIE, District Judges.

BEGLEY, District Judge.

The appellant, Herbert W, Davis, being the owner, in
November, 1916, conveyed by a deed of general warranty
to cross-appellant, Joseph O’Grady, the following de-
scribed real estate situated in Lancaster county, state of
Nebraska, to wit: The northeast quarter and the east
half of the northwest quarter and the northeast quarter
of the southwest quarter of section 6, in township 8 north
of range 7, east of the sixth principal meridian, excepting
the A. & N. Railway right of way across said premises.

On December 15, 1917, O’Grady, by warranty deed, con-
veyed said premises to the defendant and appellee, Wwil-
liam A. Bahr, and, after describing the land the same as
conveyed to him by Davis, added: ‘“According to the gov-
ernment survey thereof and subject to the railroad right
of way.” 'On May 28, 1918, Bahr, by contract, sold said
premises to the defendant Harding, agreeing to give war-
ranty deed on March 1, 1919. On June 25, 1918, Harding
contracted to sell the land to the plaintiff, Robert J. Hart,
" agreeing to give warranty deed therefer on March 1, 1919.
Shortly before March 1, 1919, it was discovered for the
first time by Bahr, Harding and Hart that the boundary
fences and trees along the west side of the east half of the
northwest quarter and along the west side of the north-
east quarter of the southwest quarter, and also the
boundary fence along the south side of the last above de-
seribed tract, were not on the government survey line.
By agreement the land was surveyed by the county sur-
veyor, and the survey showed that there was a shortage of
11.71 acres between the land located within the boundary
lines and fences and the land as contained within the.
government survey, and that this 11.71 acres was in the
possession or occupancy of the adjoining owners, defend-
ants Tillman, Baker, and the Keels, who claimed said
acreage by adverse possession for more than ten years, and
claimed that the said fences had been established and
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maintained where they then stood for many years. It
being thus found that DBahr could not place Harding in-
possession of the disputed acreage, amounting to 11.71
acres, and that Harding could not place Hart in posses-
sion thereof, this action was begun some time before
March 1, 191‘), by Robert J. Hart against William A.
Harding et «l., defendants. Harding, by cross-petition,
clalnled da.maﬂes from William A, J)d}ll on account of this
shortage of acreage, and Bahr, by a cross- petition, claimed
damages from his grantor, Joseph O’Grady, and on ac-
count of the claimed .sholtaoe in his transfer O’Grady, by
cross-petition, hrought into the suit Herbert W. Davis.
Tillman, Baker and the Keels were brought into the suit
as defendants, and each claimed to be the owner of cer-
tain parts of the 11.71 acres hy adverse possession. The
differences existing Dbetween Hart, Harding and DBahr
were settled and compromised befme suit, and the court
so found and dismissed them from the case. The court
found in favor of defendants Tillman, Baker and the Keels
upon the issue of adverse possession of the 11.71 acres in
controversy, giving Tillman 8.14 acres, Baker 2.57 acres,
and the Keels about 1 acre. On the issues between de
fendants William .\. Bahr and Joseph O’Grady, the court
found in favor of DBahr, and that Bahr had been damaged
by reason of failure of warranty in the said deed on ac-
count of adverse possession of the 11.71 acres in the sum
of $1,961.42, for which, together with $100 counsel fees,
judgment was awar (1ed in favor of Bahr. On the issue
joined Dbetween defendant O’Grady, and defendant Davis,
the court found in favor of O Glady in' the sum of
$1,459.06, plus an attorney fee of $100, and divided the
costs between the parties; one-third to the defendant
O’Grady ; one-third to defendant Davis; and the remainder
to various other parties. Herbert YW. Davis brings the
case to this court by appeal and asks for a reversal of the
judgment obtained by Joseph O’Grady. Joseph O’Grady,
the cross-appellant, is asking for a reversal of the judg-
ment obtained by appellee, William A. Bahr, against him.
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No complaint is made of the findings of the trial court in
favor of Tillman, Baker and the Keels on the issue of
adverse possession of the 11.71 acres in controversy, but
the action has narrowed down to a controversy between
O’Grady and Davis, and an issue between Bahr and
’Grady, for damages for breach of covenant of seisin for
failing to deliver possession of the 11.71 acres alleged to
be due under the deeds of general warranty.

The question for decision is: Can O’Grady and Bahr
recover from their respective grantors on account of the
breach of covenant in their respective deeds? To de-
termine this question it is necessary to find whether the
sale relied upon was intended to be in gross or by the
acre, or, if in gross, whether the estimated number of
acres was in fact the controlling inducement and whether
the price, though a gross sum, was based upon the sup-
posed area and measured by it. The deed from Davis to
O'Grady provided :

“Herbert W. Davis and Sarah C. Davis, husband and
wite (grantors), of the county of King, and state of
Washington, for and in consideration of the sum of
twenty-nine thousand two hundred and fifty dollars in
hand paid, do hereby grant, bargain, sell, convey and
confirm unto Joseph O’Grady, grantee, of the county of
Richardson, and state of Nebraska, the following de-
seribed real estate situated in Lancaster county, and state
of Nebraska, to wit: mnortheast quarter (N.E.14) and
east half of the northwest quarter (E.14-N.W.1}) and the
northeast quarter of the southwest quarter (N.I.14-
8.W.14), all in section six (6), township eight (8) north,
range seven (7) east of the 6th principal meridian, ex-
cepting the A. & N. Railway right of way across the
premises described.” :

The deed further contained the usual covenants of seisin
and general warranties. It will be noticed that in this
deed there was no representation whatever as to the quan-
ity of the land; it being a conveyance in gross. The lines
‘of the conveyed tract were marked by fences and trees,
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and had been recognized by adjoining proprietors for the
period of limitation as being on the true line. Before the
purchase O’Grady examined and inspected the land, saw
the fences dividing subdivisions and the monuments along
the same, and purchased the lands within the existing and
established lines, relying upon the west boundary as
established by said division fences and monuments as
being the west boundary line thereof. In such case he is
not entitled to an abatement of the purchase price. His
action comes clearly within the rule laid down in In re
Estate of Robinson, 105 Neb. 1:

“When a vendor sells real estate that is described in
gross for a gross sum and the property is subsequently
discovered to be slightly less in quantity than that de-
scribed in the deed, the purchaser is not entitled to an
sbatement in the purchase price unless it appears that
fraudulent representations were made by the vendor as to
(quantity that induced the vendee to purchase.”

Appellee Bahr contends that his cause of action arises
out of a different state of facts, in that the sale by 0’Grady
to him was intended to be by the acre. It appears from
the evidence that, after O’Grady and Bahr had entered
into a written contract for the sale of this land, some
doubt arose in the mind of Bahr as to the number of
acres contained therein, and Bahr then went to W. T.
Fenton, who was a part owner with O’Grady, though not
of record, and expressed his doubts to Fenton, who as-
sured him that, with the right of way out, it would still
leave 280 acres, and thereupon the parties entered into
a new contract of sale, which provided :

“This indenture, made this 2d day of October, A. D.
1917, between W. T. Fenton, party of the first part, and
W. A. Bahr, party of the second part, witnesseth: That
the party of the first part has this day sold to the party
of the second part the following described property,
to wit: The northeast quarter (N.E.14) and the east half
of the northwest quarter (E.%%4-N.W.14) and the north-
east quarter of the southwest quarter (N.E.14-S.W.14) of
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section six, containing 280 acres, except the railway right
of way. This farm contains 280 acres and is sold as
280 acres of section 6, town 8, range 7, in Lancaster
county, Nebraska, together with all appurtenances thereto
belonging and now therefor, for which the party of the
second part agrees to pay the sum of one hundred fifty
($150) dollars per acre.”

Afterward it was discovered by Bahr, at the time of
examining the abstract in the fall of 1918, and before
anything whatever was known of the claims of Tillman,
3aker and the Keels, that according to the abstract the
tract fell short some four acres of 280 acres, after de-
ducting the right of way; whereupon negotiations on this
matter were had by I3. K. Good, attorney for Bahr, on
the one hand, and W. 1. Fenton, and Bruce I'ullerton, his
attorney, on the other. The plat was produced and it was
ascertained that the tract, according to the government
survey, contained 286.97 acres, and that the right of way
took out 10.81 acres, leaving a net acreage in the tract,
according to the government survey, of 276.16 acres, or a
shortage of 3.84 acres less than the 280 acres contracted to
be sold. Bahr insisted upon a deduction of four acres at
$150 an acre, which was shown to have been taken by the
railroad right of way, and this was objected to by Fenton,
but through the etforts of the attorneys it was finally
settled by deducting two acres and the payment of $300
by Fenton to Bahr. Thereafter O’Grady and wife exe-
cuted and delivered to Bahr a warranty deed to said
premises with the usual covenants of seisin and general
warranties, with the following description:

«Know all men by these presents that Joseph O’Grady
and Mamie R. O’Grady, husband and wife, of the county
of Richardson and state of Nebraska, for and in consid-
eration of the sum of forty-two thousand and no/100
dollars, in hand paid, do hereby grant, bargain, sell, con-
vey and confirm unto William A. Bahr, of the county of
Cass and state of Nebraska, the following described real
estate situated in Lancaster county, and state of Ne-
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braska, to wit: Northeast one-fourth (N.E.l4) and the
cast half of the northwest one-fourth (E.14-N.W.14) and
the northeast one-fourth of the southwest one-fourth
(N.E.74-8.W.14), all in section six (6), township eight
(8) range seven (7) in said county, according to the gov-
erninent survey, and subject to the railroad right of way,
possession to be given on March 1, 1918.”

O’Grady contends that the Sett]ement between the par-
ties and the payment by him of the sum of $300 to Bahr
was a full settlement and accord and satisfaction of any
representation as to acreage, and that, the deed having
been given without reference to the acreage, the sale
should be considered as a sale in gross. An accord and
satisfaction is only a settlement as to the matters con-
templated by the agreement. 1 C. J. 523, sec. 2. At the
time of the controversy no knowledge being had by either
party.as to the location of the boundary fences and the
same not being a subject of dispute, it cannot be held to
have been included in the settlement. The only matter
adjudicated was the acreage in the right of way, which
was left open for settlement in the original contract.
There was no change regarding the price per acre nor any
waiver of the original contract, both parties accepted the
government survey line as correct and relied upon the
number of acres shown therein.

There is no question but what under the contract of
sale the land was represented as 280 acres and sold as 280
acres at an agreed price of $150 an acre. Bahr was in-
duced to purchase the land upon this representation and
paid therefor the sum of $150 an acre. While the deed
does not refer to the acreage, yet it incorporates the gov-
ernment survey, which furnishes a true description of the
property to be conveyed, and the contract can be resorted
to for the purpose of ﬁndmg the real intent and under-
standing of the parties.

In Caughron v. Stinespring, 132 Tenn. 636, L. R. A.
1916C, 403, the court said: “If a sale is by the acre and
there is a deficiency, then the purchaser can recover for
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such deficiency at the agreed price per acre. Ior where
the price is by the acre, if there is a misrepresentation
made by the vendor and relied upon by the vendee as to
acreage, producing a loss, such misrepresentation, whether
intended so or not, has all the essential elements of legal
fraud or mistake. It is not absolutely essential, in order
to recover for a misrepresentation as to the quantity of
land conveyed, that the acreage should be stated in the
deed, but this may be shown by extrinsic evidence. Like-
wise the amount of the consideration may be shown by
parol testimony. The deed is only an execution of the
contract, and the veal contract and understanding be-
tween the parties in this respect will govern on the ques-
tion.”

In McComl v. Gilkeson, 110 Va. 406, it was said:
“\Whether it be a contract in gross orv for a specific
guantity depends, of course, upon the intention of the
contracting parties, to be gathered from the terms of the
contract and all the facts and circumstances connected
with it, but in the interpretation of such contracts the
courts, not favoring contracts of hazard, will always con-
strue the same to be contracts of sale per acre, wherever it
does not clearly appear that the land was sold by the
tract, and not by the acre.”

In Epes v. Saunders, 109 Va. 99, the court held: “It
parties enter into an agreement for the payment of a
gross sum for a tract of land, upon an estimate of a given
number of acres, there is a presumption that the quantity
influences the price to be paid, and that it is a sale by the
acre, and not a sale in gross, unless the contract plainly
indicates a sale in gross, and this presumption can only
be overcome by clear and cogent proof.”

In Hays v. Hays,126 Ind. 92, 11 L. R. A. 376, it is held:
“Hyen where the sale has been.in gross, and not by the
acre, if it appear that an estimated number of acres was,
in fact, the controlling inducement and that the price,
though a gross sum, was based upon the supposed area
and measured by it, equity will interfere to grant relief,



436 ' NEBRASKA REPORTS. [VoL. 106

State, ex rel. McCormick, v. Bower.

and rescind the contract on the ground of gross mistake.”
For the reasons stated, the judgment of the district
court is reversed and the cause dismissed as to the ap-
pellant, Herbert W. Davis, and is affirmed as to the ap-
pellee, William A. Bahr, and against cross-appellant,
Joseph O’Grady.
AFFIRMED IN PART, AND REVERSED IN PART.

STATE, EX REL. J. G. MCCORMICK ET AL., APPELLANTS, V.
ORroN B. BOWER ET AL., APPELLEES.

Frrep Jury 7, 1921. No. 21526.

Elections: Canvass oF VoTES: MANDAMUs. It is the settled law of this
state that the duties of canvassing boards in canvassing the re-
turns of an election are purely ministerial. They perform the act
of tabulating the votes of the different precincts as returned to
them, and have no power to hear evidence or determine any ques-
tion as to the validity of the election or the votes cast, or to
change such returns. Held, therefore, that mandamus will not lie
to compel a counts" board to reconvene as a canvassing board and
to go behind the returns of a special school bond election, held
pursuant to section 6832, Rev. St. 1913, and to reject therefrom
illegal votes cast against said proposition and declare the same
carried.

AprppAL from the district court for Deuel county: HAN-
SON M. GRIMES, JUDGE. Afirmed.

Charles C. Larsen, H. R. Busse and Beeler, Orosby &
Baskins, for appellants.

Halligan, Beatty & Halligan and G. E. Junge, contra.

Heard before MoRRISSEY, C.J., FLANSBURG and Rosg, JJ.,
BeeLey and Lesuig, District Judges.

BeeLey, District Judge.

Action in mandamus instituted by relators, who are the
regents of Deuel county high school district of Deuel
county, Nebraska, against the respondents, who are the
county commissioners of Deuel county, Nebraska, to com-



Vor. 106] JANUARY TERM, 1921 437

State, ex rel. McCormick, v. Bower.

pel said county commissioners to reconvene as a canvass-
ing board and to go behind the returns of a special school
bond election held in Deuel county, Nebraska, and to re-
ject therefrom 99 illegal votes alleged to have been cast
against said proposition, and to declare the same carried.

The relators in their petition allege that on May 18,
1919, the respondents, pursuant to a legal petition filed
requesting the same, called a special election of the elec-
tors of said county having the qualifications prescribed in
section 6833, Rev. St. 1913, as amended, submitting to
such electors the question of issuing bonds in the amount
of $100,000 for the purpose of purchasing a site for a
county high school, erecting suitable buildings thereon,
and for levying a tax for payment of the principal and
interest; that on July 8, 1919, an election was held pur-
suant to legal notice as required by law; that on May 12,
1919, the school board of school district No. 19 of Deuel
county, Nebraska, filed a certificate in the office of the
county clerk setting forth that said school district was
maintaining, and would maintain for the ensuing year, a
twelve-grade high school, and that thereby the electors of
said school district No. 19 became disqualified from voting
upon said proposition, but, nevertheless, they were per-
mitted to vote and did cast 99 votes against said proposi-
tion; that the board of county commissioners met at the
courthouse in Deuel county, Nebraska,on July 28,1919,
resolved itself into a canvassing board and canvassed the
returns; that two legal electors appeared before the board
and filed a petition protesting against the counting of 99
iilegal votes cast by the electors of school district No. 19
and demanded that they be excluded from the count, but,
notwithstanding, they were counted by the board, and
said board declared that there had been cast 563 votes for
said proposition and 442 votes against the same, and that
said proposition had not received 60 per cent. of the total
votes cast, and declared the same defeated; whereas in
truth and fact there were cast in favor of said proposition
563 legal votes and against same 343 legal votes, and that
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the proposition to issue the bonds was carried by a ma-
jority of more than 60 per cent. of the legal votes cast at
said election. The relators then allege that there is no
remedy provided by law in which to obtain the relief asked
for, which is that the county board of Deuel county, Ne-
braska, be required to reconvene as a canvassing board
for the purpose of canvassing the returns of said special
election; that it be compelled to deduct 99 illegal votes
cast and returned by the election board of Big Springs
precinet against said proposition, and that said board be
compelled to enter upon the election records of. Deuel
é_ounty, Nebraska, that there were cast at said special
election a total of 906 legal votes; that there were cast in
favor of issuning said bonds and in favor of levying a tax
to pay same 563 legal votes, and that there were cast
against the same 343 legal votes, and that the legal votes
so cast in favor of said proposition are more than 60 per
cent. of all the legal votes cast at said special election, and
that said board of county commissioners be compelled to
carry out officially the expressed will of the legal and
qualified electors of the county high school district of
Deuel county, Nebraska, and issue the bonds.

The respondents filed a demurrer to the petition, on the
ground that relators had no legal capacity to sue, and that
the petition fails to state facts sufficient to constitute a
cause of action. The demurrer was sustained, respondents
electing to stand upon the demurrer, the action was dis-
missed, and the matter appealed to this court.

Section 6823, Rev. St. 1913, as amended by chapter 70,
Laws 1919, gives the board of regents general control and
supervisory powers over high school districts and is suffi-
cient to permit the relators here to maintain this action.

The contention that the petition fails to state facts
sufficient to constitute a cause of action against respon-
dents is based on the fact that the district court has no
power by mandamus to compel boards of canvassers to go
behind the returns as made by the election officers and
reject illegal votes. It is a settled law of this state that
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the duties of canvassing boards in canvassing the returns
of an election are purely ministerial. They perform the
act of tabulating the votes of the different precincts as
returned to them and have no power to hear evidence or
determine any question as to the validity of the election
or the votes cast, or to change such returns. State v.
Ramsey, 8 Neb. 286; State v. Hill, 10 Neb. 58; State v.
Stearns, 11 Neb. 104 ; State v. Pewcock 15 Neb. 442; State
v. Hill, 20 Neb. 119; State v. Wilson, 74 Nebh. 139; State V.
McFadden, 46 Neb. 668; State v. Van Camp, 36 \*eb 91;
State b. Roper, 46 Neb. 724.

The relators contend that this leaves them without a
remedy, and that the law in some way ought to furnish
them a remedy for the wrong committed against them. If
this be true, it is.the fault of the legislature, and not the
tault of the respondents as a board of canvassers, nor the
courts. In State v. Minor, 105 Neb. 228, the court said:
“Tt has been said often enough that in the division of the
powers of government the judiciary shall not usurp the
tunction of the legislature. To do so would be judicial
legislation, an insidious judicial offense, and one which
may in time, if indulged, imperil the perpetuity of our
institutions.”

The order of the district court sustaining the demurrer
is therefore correct, and is

AFFIRMED.

OrA Forp V. STATE OF NEBRASKA.

Frep JuLy 7, 1921. No. 21829.

Criminal Law: WITNESSES: Cross-ExaMmiNarioN. It is incompetent in
a criminal case, for the purpose of affecting the credibility of a
witness, to ask him on cross-examination if he is not the defend-
ant in a criminal action and has entered a plea of guilty in that
case, as the entry of a plea of guilty without judgment or sen-
tence is not a conviction within the meaning of section 7906, Rev.
St. 1913.
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ERROR to the district court for Chase county: CHARLES
E. ELDRED, JUDGE. Reversed. ‘

C. W. Mecker and Stewart, Perry Ntewart, for plain-
tiff in error.

Clarence A. Davis, Attorney General, aud Jackson B.
Chuse, contra.

Heard before Morrissey, C.J., FLANSBURG and Rosg, JJ.,
BEGLEY and Lesrik, District Judges. :

BreLpy, District Judge.

Plaintiff in error was convicted upon an information
charging him and George. Ford with having unlawfully
and feloniously stolen and carried away a load of wheat
-. consisting of about 29 bushels, of the value of $73, the
property of Glenn Maddux and Wilfred Maddux. He was .
sentenced to the penitentiary under the provisions of the
indeterminate sentence law of the state. He prosecuted
error to this court, and assigns a number of errors, bug
only one need be considered.

The real controversy in this case is over the identity of
2 load of wheat. The evidence of the state shows that
Ora Ford, plaintiff in error, and George Ford are the
minor sons of Thomas I'ord, and aged 18 and 12 years, re-
spectively, and that they resided at the home of their
father in Chase county, Nebraska. Glenn Maddux and
Wilfred Maddux resided about 10 miles distant and were
the owners of a quantity of wheat stored in a bin upon
their premises; that on May 26, 1920, they discovered a
quantity of wheat missing and further discovered wagon
tracks leading from the bin; that they followed these
tracks to the home of Thomas Ford, where they found
Thomas Ford’s wagon missing, and Wilfred Maddux then
proceeded to the village of Madrid, Nebraska, where he
found that Ora Ford and George Ford had just marketed
a load of wheat cousisting of 31 bushels and had ve-
ceived therefor the sum of $73.16. Plaintiff in error, when
confronted by Wilfred Maddux, admitted the wheat be-
longed to Maddux, turned over to him the sum of $65.65,
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and offered to make settlement for the remainder.

The defendants attempted to show that the load of
wheat was the property of Thomas Ford; that it was part
of two loads purchased by him for seeding purposes in the
year 1919, and that this load represented the remainder
left in the bin from said purchase, and that on May 25,
1920, he and certain members of his family loaded this
wheat upon the wagon, and under his direction it was
hauled to Madrid on May 26 by his sons, George and Ora
Ford. Ora Ford claimed he made confession falsely,
under threats of arrest. KEvidence was offered by mem-
birs of the Ford family accounting for the whereabouts
of the plaintiff in error and his brother George during the
evening and night of May 25, 1920, and also by the testi-
mony of one Ernest Knotwell. Knotwell testified that he

-came to the I'ord home about 8 o’clock p. m., May 25,
1920, and remainéd there until 8 o’clock the following
morning; that plaintiff in error and his brother George
were there all evening, as well as the other members of
the family, and that a load of wheat stood near the
granary; that the next morning the plaintiff in error and
his brother George started to Madrid with the same; that
he had seen the wheat in the bin previous to this date.
On cross-examination, over the objections of defendant’s
counsel, he was asked: “Q. You are the same C. E. Knot-
well that is a defendant in a criminal action here in this
court? A. Yes, sir. Q. You entered a plea of guilty in
that case, did you not? A. Yes, sir.”

The admission of this evidence was error. It does not
show conviction of a crime, but merely an arrest and
plea of guilty thereto. In Marion v. State, 16 Neb. 349, it
was held: “When in a prosecution for murder the de-
fendant on his trial becomes a witness in his own behalf,
it is incompetent on cross-examination, for the purpose of,
affecting his credibility as a witness, to ask him if he had
not pleaded guilty to a penitentiary offense in another
state; the entry of a plea of guilty without judgment or
sentence not being a conviction within the meaning of
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section 338 of the Civil Code of Nebraska.”

Section 7906, Rev. St. 1913, provides: “A witness may
be interrogated as to his previous conviction of a felony.
But no other proof of such conviction is competent except
the record thereof.” It has been frequently held by this
court that a witness may not be interrogated as to his
previous conviction of a erime below the grade of a felony.
Young Men’s Christian Ass’n of Lincoln v. Rawlings, 60
Ne¢b. 377; Leo v. Ntate, 63 Neb. 723; Reed v. State, 66 Neb.
184 ; Keating v. Ntate, 67 Neb. 560; Johns v. State, 88
Neb. 145. The matter is thoroughly discussed and the
method of propounding questions relating to a previous
conviction set forth in Leo v. State, supra.. The ques-
tions here, as in that case, can hardly be regarded as for
any other purpose than to engender in the minds of the
jury the belief that the witness was addicted to criminal
acts. They are wholly collateral to the matters at issue
and a noncompliance with the statutory provisions and
prejudicial to the rights of the defendant. Knotwell was
the only witness, aside from the members of the TFord
family, who testifiel as to the whereabouts of the de-
fendants, and as to the fact of the ownership of the wheat,
and it cannot be denied that his testimony, if believed,
was a powerful factor in their defense.

The case is, therefore, reversed and remanded for further
proceedings for error in admission of this evidence.

REVERSED.

RosA Mar THOMAS, APPELLEE, V. LLOYD RASMUSSEN ET AL,
APPELLANTS,

FiLep Jeny 7, 1921, No. 21604.

1. Highways: Moror VEHICLES: STATUTE REcurATING SpeEEp. The
provision of section 28, ch. 222, Laws 1919, requiring the speed of

a motor vehicle on a public highway to be reduced to, and main-

. tained at, a rate not exceeding 15 miles an hour when approaching
any of the various objects therein mentioned, has no application

to a case where one motor vehicle overtakes and passes another
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traveling in the same direction, such passing being governed by
the provisions of section 29 and the general limitations of speed
found in section 28 of said chapter. .

9. Evidence examined and found insufficient to sustain the verdict
against defendant Pederson.

ArpeAL from the district court for Dawson county:
Haxsox M. Grives, JUDGE.  Reversed.

I. J. Nisley and Cook & Cook, for appellants.
Hainer, Craft & Fdgerton and 1. M. Hcwitt, contra.

Heard before Lerrox, Day and Deax, JJ., CLEMENTS
and MoRNING, District Judges.

CLeMmENTs (. J.), District Judge.

This is an action to recover damages for an injury to
plaintiff’s person sustained in an automobile accident,
which, it is alleged, was caused by the negligence of de-
fendants. From a verdict and judgment for plaintiff, de-
fendants appeal.

The following facts are established by the pleadings and
vndisputed evidence, to wit: On September 11, 1919, at
about 10 o’clock p. m., the plaintiff, at the invitation of her
brother-in-law, I'red Troxel, was riding in a Buick auto-
mobile owned Dby said Troxel and being driven by him
‘westward on the Lincoln highway about one mile east of
Cozad, Nebraska. At that place said highway extends
east and west, and is a graded road having two traveled
tracks about three or four feet apart. Said automobile
was then traveling in the left-hand or south one of said
tracks at a speed of about 20 miles an hour. The de-
tendant, FFerdinand Pederson, driving a Dodge automobile,
and the defendant, I.loyd Rasmussen, driving a FFord, were
also traveling westward on said highway at that time and
place, the Dodge being a short distance ahead of the Ford,
at a speed estimated by plaintiff’s witnesses at from 30
to 35 miles an hour and by defendants’ witnesses at from
20 to 30 miles an hour. Pederson passed said Buick car
on the north and right-hand side without in any manner
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touching it. Rasmussen also attempted to pass on the

north side, but in doing so the left side of his Ford, near
the rear, came in contact with the bumper ot the Bulck
the Lulck car tipped over and plaintiff was thereby in-
jured. When they overtook the Buick car neither of the
defendants indicated to its driver by sound or call that
he desired to pass.

The plaintiff alleged, and introduced e\ldence to prove,
that at the time of the accident defendants were racing;
that defendant Rasmussen, while passing the DBuick car
on the north side, turned to the left and attempted to run
in ahead of it at a less distance than 30 feet therefrom,
and in so doing collided therewith and thereby overturned
it. Defendants deny this, and contend, and have intro-
duced evidence to prove, that Rasmussen did not turn to
the left or run into the Buick car, but that said car was
driven into the rear of his Iford while he was traveling in
the north track.

At the close of plaintift's case, and after all evidence
was in and both parties had rested, each of the defendants
moved the court to direct a verdict in hig favor, for the
reason that the evidence is not .sufficient to sustain a
verdict against him, which motions were overruled, and
each defendant Lontends that said ruling agamst h1m was
erroneous. .

A careful reading of the record shows that the evidence
introduced by plaintiff supports her allegations that de-
fendant Rasmussen, in attempting to pass on the right-
hand side, negligently turned his Ford to the left and
drove it agalnst the car in which plaintiff was riding,
thereby overturning it and injuring plaintiff. This evi-
dence, if believed by the jury, which it evidently was,
fully justifies and sustains the verdict against said de-
fendant Rasmussen. Therefore the trial court did not err
in overruling his motion for a directed verdict.

Where a person is injured by the racing of two or more
" other parties on a public highway, all engaged in the race
are liable, although only one of the vehicles came in con-
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tact with the injured person or the vehicle in which he is
riding. Berry, Automobiles (2d ed.) sec. 184. Plaintift
seeks to hold defendant Pederson liable under this rule.
As his automobile did not come in contact with the Troxel
car, Peterson cannot be held liable, unless plaintiff’s alle-
gation that defendants were racing is proved by a pre-
ponderance of the evidence; and this question was raised
by his motion for a directed verdict.

Racing, as defined by Webster, is a running in competi-
tion, a contest of speed. Is there sufficient evidence to
support a finding that defendants were running in com-
petition or engaged in a contest of speed? The only com-
petent evidence in the record bearing upon this question
shows that defendants were driving on a well-traveled
highway, outside of a city or village, at a speed variously
estimated at from 20 to 33 miles an hour; that both were
driving on the same and right side of the road in the same
track, Rasmussen a short distance behind Pederson. It is
true that several of plaintiff’s witnesses said defendants
were racing, but this assertion was a mere conclusion.
None of said witnesses saw either of defendants or knew
or pretended to know how they were driving until they
were within a short distance of the place of the accident;
and the only facts or circumstances disclosed by the record
on which such conclusion was based are as above stated.
The defendant Pederson testified that he did not try to
prevent any car from passing him; that when he passed
the Buick he did not know that there was another car be-
hind him and did not know that Rasmussen was in the
neighborhood until after the accident. Defendant Ras-
mussen testified that he drove behind Pederson’s car sev-
‘eral miles and made no effort to pass same; that there was
no rivalry as to who could drive the faster. We there-
fore feel compelled to hold that there is not sufficient evi-
dence to sustain a verdict against the defendant Peder-
son, and that the court erred in overruling his motion for
a directed verdict.

In defendant’s brief it is argued that the trial court
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erred in giving each of instructions Nos. 1, 7, 8, 9, 12, 13,
14 and 18. The objections urged against instructions
Nos. 1, 7T and 9 will be considered together.

For a statement of the issues in the instructions, the
trial court substantially copied the pleadings of the par-
ties. Imstruction No. 1 is almost a verbatim copy of
plaintiff’s petition. This method of stating the issues has
been repeatedly condemned by ‘this court. . Tobler wv.
Union Stock Yards Co., 85 Neb. 413.  And if it results in
prejudice to the complaining party it is sufficient grounds
for reversal. Hanna v. Hanna, 104 Neb. 231,

In plaintift’s petition so copied, it is alleged that when
defendants apprcached plaintiff they did not “reduce
their speed to a rate not exceeding 15 miles an hour, but
negligently and unlawfully maintained a much greater
speed than 15 miles an hour in passing plaintift.” In
instruction No. 7 the court quoted from section 28, ch.
222, Laws 1919, the following, to wit:

“No person shall operate a motor vehicle on any high-
way outside of a city or village at a rate of speed greater
than is reasonable and proper, having regard for the
trafiic and use of the road and the condition of the road,
ner at a rate of speed such as to endanger the life or limb
of any person, nor in any case at a rate of speed exceed-
ing thirty-five miles per hour. * * * Tpon approach-
ing an intersection of highways or a bridge, or a sharp
curve, or a steep descent, or another vehicle, or an animal,
or perscn, outside of any village or city, the person operat-
ing a motor vehicle shall reduce the speed of such vehicle
to a rate not exceeding fifteen miles an hour and shall not
exceed such speed until entirely past such intersection,
bridge, curve, descent, vehicle, animal, or person.”

A part of section 31 of said chapter, which requires an
automobile to be equipped with brakes, signals and lights,
was also copied in said instruction. In instruction No. 9
the court told the jury that it is competent to consider
said statutes as affecting the question of defendants’ neg-
ligence.
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In section 29 of the same chapter it is provided: “YWhen-
ever any person traveling with any vehicle or conveyance
on any road in this state shall overtake another vehicle
or conveyance traveling in the same directionand shall by
sound or call indicate to the driver thereof his or her
desire to pass, it shall be the duty of the driver of the
vehicle or conveyance in front, if the nature of the ground
or the condition of his load will permit, to promptly turn
to the right of the center of the road, and the driver of the
vehicle or conveyance behind shall then turn to the left of
the center of the road and pass without interfering or
interrupting, and the driver of said vehicle or convey-
ance passing shall not return to the center of the road
until. at least thirty feet ahead of the vehicle or convey-
ance passed.” _

The provisions of said sections 28 and 29 above quoted
supersede the common-law rules of the road as to matters
covered by them. To determine the correct meaning and
interpretation of said provisions they must be considered
and construed together. Iffect must be given, if pos-
sible, to every word, clause and sentence, so that no part of
said provisions will be inoperative, superfluous, void or
insignificant; and they must be construed, if possible, so
they will not be inconsistent and one destroy another.
2 Sutherland, Statutory Construction (Lewis’, 2d ed.)
sec. 380. ‘ .

The statutory provisions above quoted clearly recog-
nize the right of a person to drive a motor vehicle on a
public highway, outside of a city or village, at a rate of
speed not exceeding 35 miles an hour, where such a rate
would be reasonable and not endanger the life or limb
of any person, and to pass another vehicle traveling in the
same direction; and the rules governing the action of the
parties, which should be observed by them in such passing,
are specifically laid down. It seems improbable and in-
credible that the legislature intended that such rights can
e exercised only when the vehicle to be passed is travel-
ing at a speed of less than 15 miles an hour. If such were

5
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the law, then it would be lawful for all motor vehicles
traveling in the same direction on a public highway to
travel 35 miles an hour in case they all maintained that
speed ; but if the car in the-lead should maintain a speed
of 15 miles an hour, then all others would he compelled to
rvmain behind it and travel at no greater speed, or violate
the law. We think that such a construction would render
these provisions inconsistent and contradictory, the law
impracticable and unreasonable, and would violate the
above well-established and familiar rules of statutory con-
struction. We therefore hold that the part of said section
28 requiring the speed of a motor vehicle to be reduced to,
and maintained at, a rate not exceeding 15 miles an hour
has no application to a case, like the one at bar, where one
automobile overtakes and passes another which is being
driven in the same direction. This is the construction
placed on a similar statute of Kansas in State v. Pfeifer,
96 Kan. 791, and we have found no authority which an-
nounces a contrary doctrine. It follows that the court
erred in giving instructions Nos. 1, 7 and 9, in which the
jury were directed to consider said provision of section
28 in determining whether the defendants were negligent.

The giving of instruction No. 12 was also error, for it
permitted the plaintiff to recover against the defendant
Pederson, if the jury found he was racing, and we have
hereinbefore held that there was not sufficient evidence to
justify the submission to the jury of the issue of whether
the defendants were racing.

In instruction No. 13 the court charged the jury that, if
it found that the defendant Rasmussen had violated the
provisions of the statute therein specified and plaintiff
sustained injury thereby, said defendant is liable for the
damages resulting from said injury. This is equivalent
to saying that the violation of such statutory provisions
is negligence as a matter of law, which is the doctrine an-
nounced in Walker v. Klopp, 99 Neb. 794, and which was
expressly disapproved by this court in the later case of
Stevens v. Luther, 105 Neb. 184. The giving of said in-
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structions was therefore error.

We find no material error in any of the other instruec-
tions complained of.

Because of the errors hereinbefore pointed out, the
judgment of the district court is reversed and the cause
remanded for further proceedings.

REVERSED.

FERN BOLICH, APPELLEE, V. HARRY ROBINSON, APPELLANT.
FiLep Jury 7, 1921. No. 21700.

1. Bastardy: DEFENSE: ALIpl: INSTRUCTION. A proceeding under the
bastardy act is a quasi-criminal proceeding, and an alibi is a
legitimate defense and should not be disparaged by the trial
court; the weight or sufficiency of the evidence, for that purpose
being a question for the consideration of the jury. It is error
for the trial court to discredit such defense by instructing the
jury that “an alibi is capable of being manufactured and is some-
times manufactured,” and that “it is incumbent upon the jury to
scan the evidence thereof with caution and care.”

2. Courts: JUbDGMENT: ScopeE. When the district court acquires juris-
diction of an action, it retains it for the purpose of the entry of
any judgment that may be proper under the pleadings and the
evidence.

3. Bastardy: Aporriox or CHiLp: RELIEF. In a bastardy proceeding,
a mother may, after the adoption of the child during the pendency
of the action, recover in that action her lying-in expenses.

" 4, : : : ABATEMENT. The adoption of a bastard
child durmg the pendency of a bastardy action relieves the
mother from liability for its support and charges the adopting
parents with that responsibility, and that part of her cause of
action for its support and maintenance is abated; but that part
of her cause of action which permits her to recover lying-in ex-
pense is not abated, the rule being that, before an action is abated,
there must be a complete termination of the action, and that as to
any undetermined matter in issue the action as to that is not
abated.

ApprpaL from the district court for Cuming county:
WiLLiAM V. ALLEN, JUDGE. Reversed.

F. D. Hunker and George A. Eberly, for appellant.
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A. R. Oleson and J. C. Elliott, contra.

Heard betore Morrissey, C.J., FLANSBURG and Rosg, JJ.,
DicksoN and Troup, District Judges.

Dickson, District Judge.

This is a bastardy proceeding commenced in the county
court of Cuming county, Nebraska, by IFern Bolich, ap-
pellee, and against Harry Robinson, appellant; the par-
ties being hereinafter designated as plaintiff and de-
fendant.

The plaintiff charged in her complaint that she was
pregnant with a bastard child and that the defendant was
the father. .\ hearing in the county court resulted in the
binding over of the defendant to the district court; there
a trial was had and the defendant found guilty and was,
by the court, adjudged to be the father of the plaintiff’s
child, and required to pay $1,800 for its maintenance.
Defendant appeals frem this judgment to this court, and
assigns many reasons why the judgment of the district
court should be reversed.

The plaintiff testified to two acts of sexual intercourse
in Wisner, Nebraska, with the defendant January 11 and
- 18, 1919, and that pregnancy resulted therefrom. The de-
fendant denied these alleged acts of intercourse, and
offered evidence tending to prove that on those dates he
was not in Wisner, but at a distant place.

From the evidence it appears that, on the 27th day of
June following, the complainant entered the IFairmount
Maternity Hospital of Kansas City, Missouri, where she
gave birth to a child October 3 following. She testified
that a few days after its birth she counsented to its adop-
tion, and has never seen it since. The defendant offered
in evidence, and the trial court excluded, an authenti-
cated copy of the judgment of adoption of the child as
entered by the circuit court for Jackson county, Missouri,
at Kansas ‘City on the 7th day of November.

No useful purpose will be served by a discussion of the
many errors assigned. But few merit consideration. We
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are presented at the outset with the question of the juris-
diction of the district court for Cuming county to try this
case, the contention of the defendant being that the action
abated because of the birth of the child and its adoption in
Missouri, thereby relieving the mother and the county of
all lability for its care and maintenance, and that neither
the plaintiff nor the county could thereafter maintain an
action for the maintenance of the child, neither being
liable.

From the record in this case it appears without dispute
" that every jurisdictional fact necessary to give the county
court jurisdiction existed, and jurisdiction was acquired,
not only by the county court, but by the district court.
The district court having rightfully obtained jurisdiction,
did it lose it by the mother going outside of the jurisdic-
tion of the court for the purpose of confinement and the
subsequent adoption of the child? We think not. The dis-
trict court, having once lawfully and properly acquired
jurisdiction, retained it for the purpose of the entry of
any judgment that might be proper under the pleadings
and the evidence. ' 4

By the adoption of the child, the mother was relieved
of its support and maintenance, and the liability of the
father for the support and maintenance of the child to the
mother ceased. The adopting parents being residents of
Missouri, the child took the residence of the adopting
parents and they became liable for its support and mainte-
nance. The rule of law is: “An adoptive parent is
ordinarily liable for the support of an adopted minor child
to the same extent as a natural parent would be liable,
and the natural parent is relieved of responsibility.” 1
C. J. 1396, sec. 121. The relinquishment by the mother of
the child and the adoption thereof relieved the mother of
the maintenance thereof and placed the burden upon the
adopting parents, and that part of plaintiff’s cause of
action against the defendant was abated. The action
would not abate without a complete termination. If
there was anything left to determine, the undetermined
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matter was not abated. This court has held that the
death of the child, also the mother, will not abate the
proceedings. Hanisky v. Kennedy, 37 Neb. 618; Dodge
County v. KNemnitz, 28 Neb. 224. In the Hanisky case,
the child died during the pendency of the action, relieving
the motherr and possibly the county of its support; and
this court held that complainant was entitled to recover
the lying-in expense. The term “maintenance” used in
section 6, ch. 37, Comp. St. 1889, was construed in that
case to include the necessary expenses incident to the birth
of the child, such as the employment of a nurse, midwife
and physician, and a decent burial of the child. The right
of recovery in this case iy controlled by the Hanisky case,
and as to the lying-in expense only, that part of the plain-
tiff’s cause of action was not abated. It follows that the
district court erred in not receiving in evidence the record
of the adoption of the child, and erred in rendering judg-
ment against the defendant for $1,800; the evidence be-
fore the court being that the lying-in expense was about
$225.

A consideration of the other assigned errors is unneces-
sary, but in view of the fact that there may be a retrial
of this case and that the trial court might again give the
instruction complained of on an alibi, we deem it proper
to express our disapproval thereof. This instruction is in
conflict with the previous holdings of this court. The in-
struction complained of is as follows:

“The defendant has introduced testimony tending to
prove an abili. An alibi is the claim of a defendant that
he was not at the place of the commission of the alleged
act at the time it is claimed to have taken place. ‘Where
this claim is made in good faith and supported by com-
petent evidence it constitutes a defense; but as an alibi is
capable of being manufactured and is sometimes manu-
factured, it is incumbent upon the jury to scan the evi-
dence thereof with caution and care. If you believe from
the testimony that the alibi has been established, then it
would be your duty to find the defendant not guilty. If,
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however, after considering all the evidence in the case and
the logical deductions therefrom you are convinced that
the defendant is guilty of the matters and things charged.
in the complaint, it is your duty to find him guilty.”
The question of the parentage of the child was a ques-
tion of fact for the jury. Evidence was properly received
by the trial court as to the defendant’s whereabouts on
the dates of the alleged acts of intercourse, and it was the
duty of the court to submit to the jury the defendant’s de-
fense of an alibi by proper instruction; and this defense
should not be discredited by the trial court; the weight
or sufficiency of. the evidence for that purpose being a
question for the consideration of the jury. Henry o.
State, 51 Neb. 149; Casey v. State, 49 Neb. 403. By this
instruction the jury are told that an alibi is capable of
being manufactured and that it is sometimes manufac-
tured, and that it is incumbent upon the jury to scan the
evidence thereof with caution and care. A similar in-
struction to the one under consideration was given by the
trial court in ‘Henry v. State, supra. In that instruction
the trial court said to the jury: “The fact, however, which
experience has shown, that an alibi, as a defense, is cap-
able of being and has been occasionally successfully
fabricated, that even when wholly false its detection may
be a matter of very great difficulty, and that the tempta-
tion to resort to this as a spurious defense may be very
great, especially in cases of importance,” etc. Chief Jus-
tice Post, in commenting on that instruction, said: “But
that it is within the province of the judge, under our prac-
tice, by means of cautionary instructions, to discredit a
.particular defense or the evidence in support of a par-
ticular proposition we cannot admit, since witnesses are
by .no known rule of law or logic presumed to be less
truthful simply because they testify concerning an alibi.”
In further criticism of this instruction Judge Post said:
“We are, however, unable to conceive of any sound rea-
sons for cautionary instructions with respect to an alibi
which do not apply with equal force to any other defense.”
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In Casey v. State, supra, the trial court, instructing on
the question of an alibi, said: “The evidence produced to
establish an alibi should be cautiously received, though
when proved, it is as strong as any other defense.” Chief
Justice Post said, in commenting upon this instruction:
“The vice of the instruction here assailed is, when tested
by the authorities cited, first, that it discredits a legitimate
defense, by advising the jury that the evidence in behalf
of the accused should be received with caution.” The
criticism of the instructions in Henry v. State and in
Casey v. State, supra, apply with equal force to the in-
struction under consideration, and the giving was preju-
dicial error.

For the foregoing reasons, the judgment of conviction
must be reversed and the cause remanded for trial de
n0v0.

REVERSED.

SARAH ALICE KISER, APPELLANT, V. EOLA PEARL SULLIVAN
ET AL., APPELLEES.
FiLep Jury 7, 1921. No. 21591.

1. Witnesses: CoMPETENCY. In an action by a nonresident married
woman against a representative of a deceased person to recover
title to lands in this state, her husband is a competent witness to
testify to conversations with such deceased person, notwithstand-
ing the provisions of section 7894, Rev. St. 1913. Holladay wv.
Rich, 93 Neb. 491, distinguished.

2. Evidence: SELF-SERVING DECLARATIONS. Self-serving declarations
made by a decedent are incompetent to disprove a prior agree-
ment to reconvey lands.

3. Evidence examined and found sufficient to sustain the judgment -
of the district court.

4, Trusts: CREATION: STATUTE OF FRAUDS. A constructive trust is
rot created by a daughter conveying lands by warranty deed,
without consideration, to her father, upon an oral agreement with
him that he will reconvey the lands to her upon his death or upon
her request; but such transaction is an attempt to create an ex-
press trust, and, not being in writing, is inhibited by the statute
of frauds.
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AppEAL from the district court for Lincoln county:
HaxsoN M. GRIMES, JUDGE.  Affirmed.

Halligan. Beatty & Halligan, for appellant.
William F. Shuman and John Grant, contra.

Heard before LerroN, Day and Deax, JJ., Goop and
RApER, District Judges.

*oop, District Judge.

This action was brought in the district court for Lin-
coln county, to establish and enforce an alleged construc-
tive trust in lands situate in said county. Defendants
prevailed, and plaintiff appeals. -

Sarah Alice Kiser is the plaintitf and Eola Pearl Sulli-
van and Charles Sullivan, husband and wife, are de-
fendants. The plaintiff and defendant Eola Pearl Sulli-
van are sisters, and both are daughters of Jeremiah
Snider, deceased.

Plaintiff alleges in her petition that she-was the owner
of the northwest quarter of section 26, township 13, range
28, in Lincoln county, by virtue of a patent issued to her
by the United States government, on the 7Tth day of
March, 1890, and that she had on the 15th of February,
1888, made final proof under homestead entry to entitle
lier to such- patent; that plaintiff and her husband, in
March, 1888, at the oral request of her father, executed a
mortgage on said lands to the Lombard Investment Com-
pany for the sum of $650, and that she received no part
of the proceeds of the mortgage loan, but permitted her
father to receive the proceeds for his use and benefit; that
plaintiff and her husband, on the 19th day of May, 1888,
at the request and solicitation of and for the purpose of
sproviding a home for her father deeded said lands to him, )
with the express oral understanding and agreement with
him that at his death, or at such time as she should re-
quest a reconveyance, said lands should be reconveyed to
her; that she received no consideration for the conveyance
of said lands to her father, and that by reason of the re-
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lationship and the confidence reposed in him she relied
upon his oral promise to reconvey said lands to her, and
by reason of the transaction a constructive trust was
created and her father became a trustee, holding the legal
title for her benefit; that her father, in violation of his
trust, in his last Wlll which has been admltted to probate,
dev1sed said lands to the defendant Eola Pearl Sullivan,
“who claims by virtue of said devise to be the owner of said
*lands. Plaintiff asks the court to decree that Eola Pearl
Sullivan holds the legal title to said lands in trust for the
plalntlff and that she be required to convey the $ame to
her.

The defendants deny that there was any agreement on
the part of Jeremiah Snider to reconvey the lands to
plaintiff, and deny that the transfer of the land was with-
out consideration, and allege that the statements in the
petition are insufficient to constitute a cause of action, and
other matters of defense, which need not be considered.

1. On the trial the plaintiff called as a witness her
hushand, and he testified to conversations with Jeremiai
Snider occurring shortly before the execution of the
mortgage to the Lombard Investment Company, and to
other conversations occurring shortly prior to the execu-
tion of the deed to him by plaintiff and the witness. The
conversations related to the conveyance of the lands, and
tended to support plaintiff’s contention that there was
" no consideration for the conveyance, and that an agree-
ment existed that said Jeremiah Snider should reconvey
the lands to plaintiff. This, however, was received over
objection that the witness was incompetent to testify to
the conversations, because of the prohibitions contained
in section 7894, Rev. St. 1913, which provides: “No per-
" son having a direct legal interest in the result of any -
civil action or proceeding, when the adverse party is the -
representative of a deceased person, shall be permitted to
testify to any transaction or conversation had between the
deceased person and the witness.”” The testimony was
excluded from consideration in rendering judgment for the
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defendants.

Plaintiff contends that this evidence was admissible and
should have been considered. The precise question is as
to whether the witness had a direct legal interest in-the
result of the suit. If so, the evidence should have been
excluded; and, if not, then it was properly admitted and
should have been considered. The record discloses that
at the time of the trial, and for many years immediately
previous thereto, the plaintiff and her husband had been
residents of Oregon. Under the provisions of section
1269, Rev. St. 1913, if a married woman owning lands in
the state of Nebraska is a nonresident thereof, she may
convey the same by her deed, without her husband join-
ing in such conveyance. Under this statute, while plain-
tiff and her husband were residents of another state, she
" could, without the consent of her husband, and without his
joining in the deed, sell and convey any lands that she
might own in Nebraska. Had she succeeded in this ac-
tion, he would have had no interest in the lands that he
could sell and convey. He would have no other than an
indirect interest in the success of his wife, and the possi-
bility of inheriting from her in the event she should pre-
decease him while owning lands in this state. The possi-
bility of inheriting is not a direct legal interest, and would
not disqualify the witness. Rine v. Rine, 100 Neb. 225.
1t follows that, as he had no direct legal interest in the
result of the suit, he was not disqualified by the statute
from testifying, and his evidence should have been con-
sidered in deciding the case. His testimony is in the
record, and, as this is a trial de novo, it will be consid-
ered. We are not unmindful that this court has held, in
Holladay v. Rich, 93 Neb. 491: “In an action by a mar-
ried woman for specific performance of a contract to con-
vey real estate, her husband has a direct legal interest in
the result, within the meaning of section 329 of the Code
(Rev. St. 1913, sec. 7894).” From a reading of the
opinion, however, it is clear that the learned justice was
then speaking of a situation where the parties were resi-
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dents of this state; and under the decedent law in this
state, where the husband and.wife are residents of the
state, neither could convey his or her lands without the
consent of the other, and the husband would have a direct
legal interest in any lands of which the wife was seised
during coverture; and, of course, as applying to a situa-
tion where husband and wife were residents of Nebraska,
and the adverse party was the representative of a de-
ceased person, the husband would not be a competent
witness for the wife as to any conversations had with the
representative’s decedent.

2. Plaintiff complains because of the admission of
certain evidence on behalf of the defendants. A number
of witnesses were called to testify to conversations with
Jeremiah Snider, in which he stated his intention to de-
vise the lands to Eola Pearl Sullivan, and tending to
negative the idea that he had promised to reconvey the
land to plaintiff. This, however, was in the nature of a
self-serving declaration, and was not competent to dis-
prove a prior promise to reconvey, and was clearly in-
competent. It has been held, in Harrison v. Harrison, 80
Neb. 103, that ‘““declarations against interest cannot be
annulled or explained away by counter declarations;” and
in Dalby v. Maxfield, 91 N. E. 420, (244 TIll. 214), the
supreme court of Illinois, in passing upon the same ques-
tion, held: “Self-serving statements made by decedent
during his last illness in regard to the disposition of his
estate, inconsistent with the existence of the contract to
will it to defendant, were inadmissible to negative such
agreement.” See, also, Oliphant v. Liversidge, 142 11l
160, and Oswald v. Nehls, 233 111. 438.

3. Plaintiff contends that the judgment is contrary to
the weight of the evidence. We have carefully read and
considered all of the evidence, and, after excluding the
evidence that was improperly admitted and considering
that which was excluded from the consideration of the
trial court, we have reached the same coneclusion as did
the trial court. The evidence in support of the alleged
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oral contract consists almost exclusively of the testimony
, of plaintiff and her husband; the plaintiff testifying to
conversations which she overheard between her father and
her husband, and the latter testifying to conversations
had between him and Jeremiah Snider and to conversa-
tions he had overheard between his wife and her father.
It is conceded that these conversations tend very strongly
to sustain the plaintiff’s contention, but it must be re-
membered that they are vitally interested, and self-in-
terest tends to color the testimony, even where the witness
is void of corrupt intent. After the lapse of more than
30 years it is rather strange, to say the least, that the
¢vidence of the plaintiff and her husband should dove-
tail so completely, and that she would remember the
conversations which she overheard in almost the identical
words and in the same sequence as her husband; and it is
more than passing strange that more than 30 years should
elapse without this alleged contract ever being directly
referred to between the parties; and that, where there
were several members in the family and at home at the
time of the contract, none of the-other parties had any
actual knowledge of the contract. It is also remarkable
that the deed, absolute upon its face, was made for the
purpose of giving to plaintiff’s father a home during his
lifetime, when a life lease would have answered every
purpose, especially when a competent attorney was con-
sulted, who was doubtless familiar with the purpose of
the conveyance and who drew the same. It is also sig-
nificant that at the time of the conveyance plaintiff’s
father was in ill health and was not expected to long sur-
vive. The plaintiff moved away from the state, and she
never made any inquiry, so far as the record discloses,
as to whether the taxes upon the place were paid, nor
did she ever request a reconveyance to her. The deed
upon its face recites a consideration of $1,600. There is
no competent evidence that plaintiff did not receive any
of this consideration. It is true that plaintiff’s husband
testified that they received no part of the consideration,
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but he was not present when the deed was delivered. The
rule of law is well established that an oral contract of
this character can only be established by evidence that is
clear, convincing, and satisfactory, and that the very
terms of the conveyance are evidence and must be over-
come. Doane v. Dunham, 64 Neb. 135. After a careful
consideration of all the ev1dence, we find that 1t is not
‘“clear, convincing, and satisfactory.”

4, There is still another reason why the plaintiff is
not entitled to recover in this action. Plaintiff in her
action seeks to establish a constructive trust in the de-
fendant Kola Pearl Sullivan. It will be conceded that
Mrs. Sullivan can have no greater right to this land than
would her father, if living; and the converse is true, that
the plaintiff can have no greater right against the de-
fendant than she could have had if the action had been
brought against her father in his lifetime. If the trans-
action between the plaintiff and her father creates a trust,
then the defendant Eola Pearl Sullivan should be held to
be a constructive trustee, as she took title to the lands as
devisee under her father’s will; but the conveyance of the
land by Mrs. Kiser to her father, upon an oral agreement,
that he would upon his death or upon her request recon-
vey the lands to her, did not create a constructive trust,
but was an attempt to create an express trust, and, not
being in writing, is inhibited by the statute of frauds.
That an express trust cannot be created by parol, and
that an attempt to do so falls under the ban of the statute,
has been so often decided that a citation of authorities to
sustain the proposition would be a work of supereroga-
tion.

The judgment of the district court is

AFFIRMED. .
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IN RE ESTATE OF EbITH LAUDERBACK.
REUBEN LAUDERBACK, APPELLANT, V. SMITH LOBDELL, AP-
PELLEE.

Frep JoLy 7, 1921. No. 21672.

1. Appeal: QUEsTIONS OF Facr: REview. In the absence of a bill of
exceptions preserving the evidence, this court will presume that
the district court correctly determined every issue of fact pre-
sented by the pleadings.

2. Husband and Wife: PosTNUPTIAL CONTRACT. Where husband and
wife, because of the misconduct of one of them justifying a legal
separation, find it impossible to dwell together in harmony and
unity, and enter into a contract for the settlement of all their
property rights, and each relinquishes all rights in the property
of the other and to inherit from the other, and providing for im-
mediate separation, such contract, if fair and equitable, will be
enforced by the court with respect to property rights.

: Bar orF RicuT To INnHERIT. A valid postnuptial
contract between husband and wife, which provides that each
relinquishes all rights to the property of the other and releases
and waives all right of each to inherit from the other, if observed
by both until the death of one of them, will debar the survivor
from receiving from the estate of the other the articles of personal
property and allowance which the statute provides for the sur-
viving spouse.

AprpEAL from the district court for Dawson county:
Hansox M. GrRIMES, JUDGE. Affirmed.

Cook & Cook, for appellant.
W. A. Stewart and D, H. Moulds, contra.

Heard before LETTON,, ALDRICH, Day and Dgran, JJ,,
Goop and RAPER, District Judges.

Goop, District Judge.
- This action was begun by the appellant, Reuben Lauder-
back, widower of Edith Lauderback, to determine the
validity of a postnuptial contract between him and his
late wife, and to have set over to him the specific articles
of personalty and allowances which the statute awards
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from the estate of a deceased spouse to the surviving
spouse. His application was resisted by the appellee,
Smith Lobdell, father and heir at law of the deceased
wife. Appellant was defeated both in the county and
district courts, and has appealed to this court.

The parts of the contract that are material to the de-
‘termination of this case are: “That the parties hereto are
man and wife. That disagreements have arisen between
them and they each have decided their future welfare and
happiness will be better conserved if they live separate
and apart and maintain each himself and herself. In
order to make a fair, equitable and agreebale division of
their property, both real and personal, the said Reuben
Lauderback is to pay to said Edith Lauderback, his wife,
the sum of $4,000. * * * Said Edith Lauderback to
have all household goods, groceries, dishes, flour and other
household utensils and supplies now in the home of the
parties hereto. * * * Raid Edith Lauderback being
ill and under the doctor’s care, and having removed from
where the parties hereto have resided to the home of her
sister, Mrs. James Beans, all of said property is to be re-
moved from said premises herein described at her con-
venience and under her directions and at such times as
she wishes to remove the same. * * * 1In considera-
tion of the foregoing the parties hereto agree that from
now henceforth and for evermore they will live separate
and apart from the other, keep and maintain each them-
selves, make no claim or demand upon each other on ac-
count of the marriage relation and each hereby waives,
released and quitclaims each to the other all right of in-
heritance and agree to claim nothing from the property
each may now have or hereafter acquire, purchase or own
in the future. And if either of the parties in the future
apply for absolute divorce that this contract and this
settlement shall be considered as full payment and settle-
ment of all alimony, court costs or attorney fees that
either might ask from the other in a divorce suit.” The
contract was signed and duly acknowledged.
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1. Appellant asserts that the contract is invalid be-
causé there existed no sufficient grounds to entitle either
to a divorce. This is a question of fact that was put in
issue by the pleadings, and the evidence upon this ques-
tion is not preserved in the bill of exceptions. This ques-
tion cannot, therefore, be inquired into in this court, for it
will be presumed, in the absence of a bill of exceptions,.
that there was sufficient evidence presented to sustain the
findings of the trial court in that respect. Cady Lumber
Co. v. Reed, 90 Neb. 293.

2. Appellant further contends that the contract is in-
valid because it was made before the parties had separated
and in contemplation of a future separation of husband
and wife. Whether the parties had actually separated be-
fore making the contract is a question that is not clear
from the record. The contract recites: “Edith Lauder-
back being ill and under the doctor’s care, and having re-
moved from where the parties hereto have resided to the
home of her sister, Mrs. James Beans, all of said property
is to be removed,” etc. If the recital in the contract is
true, then the parties had separated prior to the entering
into the contract. The answer of appellee contains the
following averment: “That immediately upon the execu-
tion of said contract, said Reuben Lauderback and his
said wife, Edith, separated and lived separate and apart
during the remainder of the lifetime of the wife.” This
averment would indicate that the separation occurred im-
mediately upon and coincidentally with the making of the
contract. Whether the actual separation occurred prior
to the making of the contract or immediately upon its exe-
cution is, in our view, unimportant. It is difficult to per-
ceive any good reason for holding that such a contract
may be valid if entered into after the separation, and
that it would be invalid if made at the time of separation.
If sufficient grounds for separation existed and the hus-
band and wife found it impossible to live together in
harmony and unity, there seems to be no substantial rea- .
son for holding that if they first separated they might
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enter into a contract settling their property rights and
providing for living apart, and that they could not make
such contract to be followed by an immediate separation.

Elliott, in his work on Contracts, vol. 1, sec. 414, says:
“It is obvious that, notwithstanding the husband and wife
are given the power to contract with each other they
cannot enter into an agreement which contravenes the
public policy of the state where it is executed. Thus con-
tracts between husband and wife looking to a future
separation or to assist in the procurement of a divorce
are invalid. However, when the parties at the time of or
after the separation enter into a separation agreement
fair as to all parties, it is, with a few exceptions, held
valid and enforceable, so far as property rights therein
contracted for are concerned.” .

Judge Tield, in the case of Wells v. Stout, 9 Cal. 479,
494, says: “From these authorities, and others to the
same effect might be cited, it is clear that, by the settled
law in the United States, such agreements are not invalid,
because against sound principles of policy, and are up-
held and enforced, * * * if followed by immediate
separation, or if separation has previously taken place.”

In Edleson v. lidleson, 179 Ky. 300, it is said: “It has,
however, long since been thoroughly established, as an
equitable doctrine, that a contract between husband and
wife made in contemplation of the continuance of a
previous separation, or in contemplation of immediate
separation, where disagreements have arisen between
them, and the contract has for its purpose an adjustment
of their respective property rights, and the making of a
provision for the support of the wife, will be enforced, in
equity, if fairly made and just.” .

In Randall v. Randall, 37 Mich. 563, Judge Cooley says:
“YWhen a separation has actually taken place, or when it
has been fully decided upon, and the articles contemplate
a suitable provision for the wife and children, or an
- equitable and suitable division of the property, the bene-
fits of which both have enjoyed during the coverture, no
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principle of public policy is disturbed by them; on the
contrary, if they are fair and equal, an¢ are not the re-
sult of fraud or coercion, reasons abundant may be found
for supporting them, in their tendency to put an end to
controversies, to prevent litigation, and to give to the wife
an independence in respect to her support, which without
some such arrangement she could not have under the cir-
cumstances.” . .

Many other cases holding to the same effect might be
cited from other jurisdictions, but the position that where
husband and wife find it impossible to dwell together in
harmony, because of the misconduct of one which would
warrant a legal separation, decide to enter into a con-
tract adjusting all the property rights, and each relinquish
any rights in the property of the other, and providing for
the immediate separation of the parties, is valid and will
be enforced, is supported by the great weight of modern
authorities, and is in consonance with reason and justice.
There is nothing in the record in this case to indicate
that the contract of settlement and for separation was un-
fair or inequitable, the parties having freely entered into
the same and lived up to it until the death of one of the
parties, there appears to be no good reason for not en-
forcing the same.

3. Appellant insists that, regardless of the contract,
he was entitled to the specific articles of personal prop-
erty and the allowance provided by statute for the sur-
viving spouse. We think the contract of the parties was
intended to absolutely and completely settle all the
property rights of the parties, and that each should re-
linquish any right to an inheritance of the property of the
other. We can see no good reason why appellant should
be allowed the statutory allowance, any more than he
would be entitled to inherit generally from his wife. By

* his contract he waived and terminated any right to any

inheritance or to any part of the property of his wife. We
hold that, the parties having made and carried out a con-
tract for the complete settlement of all their property
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rights, the husband was by such contract debarred from
any part of the estate of his deceased wife, and that he was
not entitled to the statutory allowance out of the estate
of his deceased wife.
The judgment of the district court is
AFFIRMED.

SAMUEL M. HICKMAN, APPELLEE, V. CHARLES JONES, AP-
PELLANT.

Firep Jury 7, 1921, ‘No. 21195.

1. Public Lands: RicHTS BAsEp oN SurveEy. Original surveys of pub-
lic lands by the United States government, on the faith of which
property rights have been acquired, control over surveys subse-
quently made by the government which affect such rights.

2. Replevin: VarianNce. In the affidavit for i‘eplevin, the hay in dis-
pute was described as being in stacks on the north tier of forties
in section 21, and there was evidence tending to show that it was
located on the south portion of section 16, which adjoins section
21 on the north. There was no dispute as to the identity of the
hay, but only as to its ownership. Held, that the trial court did
not err in overruling defendant’s motion for a directed verdict in
his favor on account of the variance between the allegations of the
affidavit and the proof as to the location of the hay.

AppBAL from the district court for Morrill county:
Rarpa W. HoOBERT, JUDGE. Afirmed.

McDonald & Irwin, for appellant.
C. G. Perry and Mitchell & Gantz, contra.

Heard before LETTON, DAY and DEAN, JJ., CLEMENTS
and MoRrNING, District Judges.

MorxNiNG, District Judge.

This is a replevin action by plaintiff, Samuel M. Hick-
man, against defendant, Charles Jones, to recover a
quantity of prairie hay. At the close of the evidence, at
the trial in the district court, the defendant moved for a
directed verdict, which motion was overruled. Thereupon
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plaintiff moved the court to direct a verdict in his favor,
which motion was sustained, and there was a verdict and
judgment aceordingly. Defendant appealed to this court.

In the replevin affidavit the hay is described as “sixty
tons of prairie hay standing in stacks on the north half
of the northeast quarter and the north half of the north-
east quarter of the northwest quarter, section 21, town-
ship 21, range 47.” There is some conflict in the evi-
dence, and considerable doubt, as to whether the hay was
cut from that portion of section 21 above described, or
whether it came from ground immediately to the north,
which would be on section 16 as originally surveyed. The
conflict is not as to the identity of the hay, nor as to the
spot from which it was cut, but as to whether that spot
is to the north or to the south of the north line of section
21. Plaintiff has the fee title to that portion of section
21 from which he claims the hay was cut, which he de-
rives. by mesne conveyances from the holder of the patent
from the United States government, and, at the time said
hay was cut, he held a lease from the state of Nebraska
upon section 16, which is a part of the public school lands
granted to the state by the National government. The
evidence shows that, according to the original government
survey of the lands in that vicinity, section 16 lies imme-
diately north of section 21.

It appears from the evidence that owing to local dis-
putes between landowners in that nelghborhood as to
boundaries, the United States government, in about the
year 1900, employed one Alt, a civil engineer, to make a
resurvey and fix boundaries there, and that, in so doing,
he located section 16 in such manner ag to leave a con-
siderable strip of ground lying between the north boun-
dary line of section 21 and section 16, as he located it, and
it was from this intervening strip, which defendant refers
to as “no-man’s land,” that defendant cut the hay in dis-
pute. Defendant claims to have procured from the gov-
ernment land office what he calls a “settler’s right,”
under which he took possession of said strip of ground,
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and that, while he was so in possession, he cut said hay,
and this constitutes the sole basis of his claim of title
thereto. We cannot agree with him in his contention that
there is anything in these facts that would in any manner
tend to establish title in himself nor militate against plain-
tift’s title. We think it conclusively shown by the evi-
dence that the hay in dispute belonged to plaintiff, wholly
regardless of the effect of said Alt survey upon claims of
parties whose rights had not become vested prior thereto,
and who may have recognized and acted thereon since
said survey was made. Long prior to said Alt survey
plaintiff’s grantors had acquired title to the land in sec-
tion 21, and, at the time these rights were acquired, these
two sections were adjoining each other and there was no
strip of ground between them. The rights of neither the
state nor of plaintiff’s grantors were in the least affected
by the Alt survey. Original surveys of public lands by
the United States government, on the faith of which
property rights have been acquired, control over surveys
subsequently made by the government which affect such
rights. 22 R. C. L. 282, sec. 42; Burt v. Busch, 82 Mich.
506; Barringer v. Davis, 141 Ia. 419; Slack v. Orillion, 13
La. 56, 33 Am. Dec. 551; Washington Rock Co. w.
Young, 29 Utah 108, 110 Am. St. Rep. 666; Miller o.
White, 23 Fla. 301; 5 Cyc. 946. Nor did the reference to
said survey in the deed, whereby plaintiff acquired title
to his land in section 21, operate to bind plaintiff by any
of the results accomplished by said survey, especially as
between plaintiff and defendant, there being no privity
between them in said conveyance and defendant not being
in a position to urge an estoppel. The description in said
deed is by reference to the usual governmental subdi-
visions, and the reference to the Alt survey was added
thereto as an alternative description, apparently under
the belief, on the part of the grantor and the grantee, that
there was no conflict in the two descriptions. And it can
make no difference to plaintiff’s title to said hay whether
the spot from which it was cut was to the south or to the
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north of the boundary line between sections 16 and 21. If
it was to the south, it was upon plaintiff’s deeded land in
section 21; if to the north, it was upon section 16, which
plaintiff held under lease from the state. As to the state
and the plaintiff, there is no open space, or “no-man’s
land,” between said two sections from which defendant
could legally harvest hay to the prejudice of either. And
we do not regard it as of practical importance, for the
purposes of this case, just where these two sections were
located, since, according to the original survey, the south
boundary line of the one was the north boundary line of
the other. If said Alt, in making his survey, was en-
deavoring to relocate and reestablish the south line of
section 16 according to the original survey, his work, if it
had any result at all, fixed the north boundary of plain-
tif’s deeded land in section 21 on the same line, because
they were identical. If, as seems probable, he was merely
trying to fix boundaries to contorm to the contentions of
resident owners, and to harmonize disputes as best he
could, regardless of the original survey, then, as we have
said, this could in no manner disturb the vested rights
of the state nor of plaintiff’s grantors in the two sections
referred to. If it were a question as to whether or not
this hay came from either of said sections as originally
surveyed, then it would be of much, and perhaps decisive,
importance to definitely determine the location of the
original corners and lines, but there is no claim here by
either party but that it came from a spot of ground on one
or the other of said original sections, and the Alt survey
did not, as against the plaintiff nor the state, create a
strip of “no-man’s land” between said sections.

We think there is no merit in defendant’s point pre-
sented by his motion for a directed verdict, to the effect
that the replevin affidavit locates the hay on section 21,
whereas the evidence shows that it was located on section
16, and that, therefore, there is a fatal variance between
the allegations and the proofs. There is no dispute here
as to the identity of the hay, and this variance as to loca-
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tion is immaterial. Bilby v. Townsend, 29 Neb. 220,
Nollkamper v. Wyatt, 27 Neb. 565. The title to this hay
is not made to depend upon identity, but the defendant
asserts title in himself in the identical hay in question,
and any variance between the allegations of the affidavit
and the proofs as to location is waived. 23 R. C. L. 928,
sec. 98. ‘
The judgment of the lower court is
AFFIRMED.

SHANNER BROTHERS, APPELLANTS, V. VILLAGE OF PAgE,
APPELLER.

FiLED JUuLy 7, 1921. No. 21607.

1. Municipal Corporations: CONSTRUCTION OF SIDEWALK: Suir T0 EN-
JOIN: Dismissar. In an action by resident property owners to en-
join a village from “further permitting or allowing” a certain
sidewalk to be constructed contrary to an established grade and in
violation of an ordinance of the village governing the construec-
tion of sidewalks, there being no evidence to show that the village
had either authorized the construction of such sidewalk or that it
had taken any part in such construction, held, that the action of
the district court in dismissing the cause at the close of plaintiffs’
evidence was proper.

: Durms: REMEDPIES. The remedy, if any, to enforce the
performance of a mandatory duty of a municipal corporation is
mandamus, and not injunction.

. APPEAL from the district court for Holt county: RoBERT
R. Dickson, JUDGE. Affirmed.

H. M. Uttley, for appellants.
J. A. Donohoe, contra.

Heard before LETTON, DAY and DEAN, JJ., CLEMENTS
(B. J.) and MoRrNING, District Judges.

MorniNg, District Judge.
Action by plaintiffs as residents and property owners
of the village of Page to enjoin said village from per-
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nitting certain sidewalks to be constructed in violation of
4 certain ordinance of said village governing the laying
of sidewalks. From a judgment for defendants, plaintiffs
appeal.

The petition alleges in substance that plaintiffs are resi-
dents and property owners of said village, that the village
is a municipal corporation organized under the laws of -
this state; that said village duly and regularly adopted
and established a system of grades throughout said village
for sidewalks; that said village is causing and permitting
a certain designated sidewalk (specifically described) to
be constructed without paying any regard to the estab-
lished grade, over the protest and objection of plaintiffs
duly made to the authorities governing said village, and
that said sidewalk, so being constructed, by and with the
consent of the village of Page, and the trustees thereof,
does not conform to the grade established and adopted,
“either with reference to its location distant from the
property adjacent thereto or with the grade in elevation
as adopted by said village.” It is further alleged that to
permit said sidewalk to be established without regard to
the grade will materially and substantially affect the
rights of plaintiffs and all other citizens of said village of
Page; that no action at law to recover damages for such
failure would be adequate, or could be maintained by the
different citizens of said village, and that to permit the
said village and the trustees thereof to allow sidewalks
to be built without conforming to grade would be a
serious injury and detriment to the village and all citi-
sens thereof. There was a prayer for an injunction re-
straining defendant from further permitting or allowing
sidewalks to be built in said village unless they conform
to the established grade.

At the close of plaintiffs’ evidence, on motion of de-
fendant, the court dismissed the action at the costs of
plaintiffs. The judgment of dismissal was on Octobur 10,
1919. The ‘transcript for appeal was filed in this court
on June 21, 1920. On the day the judgment was entered,
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however, plaintiffs filed in the court below a “motion for
rehearing of this cause,” which is in the nature of an
argument intended to convince the court that the judg-
ment was contrary to law and the evidence and not sus-
tained by the evidence. This motion was not passed npon
by the district court until the 29th day of March, 1920,
- when it was overruled. The appeal to this court was per-
fected within three months from the date of the ruling of
the court on said motion. We have, with some misgiving,
concluded to treat this motion as one for a new trial and _
thus avoid the necessity of dismissing the case for want of
jurisdiction to hear it. ,

If it were not for the allegation of the fourth paragraph
of the petition there would be nothing contained in it to
indicate that the village is in any way an active party to
the construction of the sidewalk complained of. It is
there alleged that the village is “causing and permitting”
it to be done. The prayer for an injunction is that de-
fendant be restrained “from further permitting or allow-
ing sidewalks to be built in said village of Page unless
the same conform to and are in accordance with the estab-
lished grade.” Thereis a total lack of evidence either
offered or received tending to show that the village either
authorized or consented to the construction of the sidewalk
complained of, or that it in any way actively participated
in, or connived at, its construction. Indeed, the plaintiffs
themselves proved by the testimony of the village clerk
that no action had been taken by the village board author-
izing the construction of this sidewalk. The question,
then, is whether a party who can show himself aggrieved
by the laying of a sidewalk in a village can maintain in-
junction against the village without alleging and proving
that the village is in some way responsible for the work
being done? We think the question must be answered
in the negative. If the village owes any active duty to
plaintiffs in the matter the remedy is not injunction, but
mandamus to compel it to perform that duty. Moores v.
State, T1 Neb. 522; State v. City of Kearney, 25 Neb. 262;
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State v. City Council of City of Lincoln, 98 Neb. 634.
But we think there is no duty resting upon the village
to maintain an injunction suit against the parties re-
sponsible for the improvement, for the protection of ag-
grieved citizens or complaining parties. If sidewalks are
being constructed by private parties in violation of the
ordinances of said village, these plaintifts, if they have
aright of action at all, can maintain it themselves against
the responsible parties, and are in no position to maintain
-an injunction suit against the village to restrain it from
“further permitting” the work to be done. And we fail
to find any convincing or satisfactory evidence in the
record that the sidewalk complained of was being built
contrary to the village ordinances and not according to
the established grade. No surveyor was called as a wit-
ness, and the only evidence on the subject of improper
grade or location of the sidewalk was of the most vague,
indefinite, and conjectural character.

We think the action of the district court in dismissing
the petition was right, and the judgment is

AFFIRMED.

URBAN R. ZEDIKER V. STATE OF NEBRASKA.
FrLep Jury 7, 1921, No. 21868.

i. Larceny: INstrUcTIONS. In the trial of a defendant upon a charge
of larceny, it is reversible error for the court to instruct the jury
that, if they were “satisfied from the evidence beyond a reason-
able doubt that, shortly after the theft of the property described
in the information, some part thereof was found in the possession
of the defendant, and if his possession of the same has not been
explained to your satisfaction, then you would be justified in in-
ferring from said facts that the defendant stole the said prop-
erty,” unless the instruction is qualified to the effect that it is for
the jury alone to say, in the light of all the facts and circum-
stances shown in the evidence, whether any such inference shall
be drawn.

. Upon a larceny charge, where the corpus delicti
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is in dispute, or is not admitted by the defendant, it is error for
the court in one of the instructions to assume that it is estab-
lished, or to refer to it as an established fact, even though it is
submitted to them for their determination by another instruction.

 Error to the district court for Box Butte county:
WirLiaM H. WESTOVER, JUDGE. Reversed.

Eugene Burton and Robert 0. Reddish, for plaintiff in
€rror.

Clarence A. Davis, Attorney (General, and Jackson B.
Chase, contra.

Heard before LeTTON, DAY and DEaN, JJ., CLEMENTS
(E. J.) and MorNIx¢, District Judges.

MorNING, District Judge.

The defendant was convicted of larceny in the district
court for Box Butte county and prosecutes error.

The only assignment of error necessary for us to con-
sider is that relating to instruction No. 4, given by the
ecourt to the jury. Said instruction reads:

“In this case you are instructed that theve is evidence
tending to show that the property described in the in-
formation, or a part thereof, was found shortly after it
was stolen, in the possession of the defendant, and on
this proposition you are instructed ‘that the unexplained
possession of stolen property, shortly after the theft of it,
is a fact which may justify the jury in inferring that the
person so in possession is the thief” And in this case, if
you are satisfied fromn the evidence beyond a reasonable
doubt that, shortly after the theft of the property de-
scribed in the information, some part thereof was found
in the possession of the defendant, and if his possession of
the same has not been explained to your satisfaction, then
you would be justified in inferring from said facts that the
defendant stole the said property.”

The quotation set out.in said instruction was taken
from the syllabus in Palmer v. State, 70 Neb. 136, and
states a correct rule of law, but it should have contained
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the qualification, or one in substance like it, which was
embodied in the instruction dealt with in the above-cited
case, viz., “Whether such inference should be drawn is a
fact exclusively for the jury.” Pospisil v. State, ante, p. 40.
And we think, also, that the court should have instructed
the jury, in that connection, that, if they believed the ex-
planation of the defendant as to how he came into posses-
sion of the property, or if it created in their minds a
reasonable doubt as to his guilt, they should acquit the
defendant. .

This instruction also assumed that the corpus delicti
was an established fact; that is, it assumed that the prop-
erty found in the possession of defendant had been stolen,
whereas this was a fact which the jury must find from
the evidence, beyond a reasonable doubt, before there
could be any inferences drawn from, or any legal signifi-
cance attached to, the fact that the property was found
in the possession of the defendant. “Unless the jury are
satisfied beyond a reasonable doubt that the offense has
been committed, the wunexplained recent possession of
goods will not justify the conclusion that the person in
whose possession they are found is the thief.” 17 R. C. L.
72, sec. 76.

In criminal cases, the court may in the instructions to
the jury assume the existence of collateral facts estab-
lished by uncontroverted evidence which tend to prove one
of the constituent elements of the crime. Welsh v. State,
60 Neb. 101. They may also assume the existence of any
fact forming a material element of the crime, where such
fact is admitted by the accused, or where his defense is of
such a nature that it is by him treated as established.
Hill v. State, 42 Neb. 503; Morgan v. State, 51 Neb. 672;
Pisar v. State, 56 Neb. 455. DBut it is reversible error for
the court to assume in the instructions that the corpus
delicti, or any fact necessary to establish the guilt of the
accused, has been proved, and so relieve the jury from its
consideration, unless the same is expressly or tacitly ad-
mitted by defendant. The presiding judge is without
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lawful authority to determine the issue, or any of the facts
involved therein. That is the function of the jury, regard-
less of the state of the evidence. They arc the sole judges
of the credibility of the witnesses and of the weight to be
given to the evidence, and the court cannot assume that
they are convinced of any constituent element of guilt
because they ought to be. They may entirely discredit
ony witness though uncontradicted, or refuse to believe
all the evidence tending to establish guilt even though it
is unopposed and free from conflict. Heldt v. State, 20
Neb. 492 Mets v. State, 46 Neb. 547; Goldsberry v. State,
¢6 Neb. 312, And if the court in one instruction assumes
the existence of a material fact, which should have been
submitted to the jury, the error is not cured by the sub-
mission of it in another instruection. This was expressly
held by this court in Met: v. State, supra, where we were
called upon to consider an instruction given by the trial
court in the following language:

“If you believe from the evidence, beyond a reasonable
doubt, that soon after the burglary of the storehouse or
warehouse of the said Jasper N. Binford and the larceny
of the corn therefrom, portion of the said corn so stolen
was in the exclusive possession of the defendant George
Metz, you are instructed that this circumstance, if so
proved, is presumptive, but not conclusive, evidence of the
defendant’s guilt, and you should consider this circum-
stance, if so proved to your satisfaction, along with the
other evidence in the case in arriving at your verdict,
giving it such weight and effect as you think it entitled
to, and giving the defendant the benefit of any reasonable
doubt of guilt.”

Chief Justice Norval, in discussing that instruction, on
page 554 of the opinion, said: “The foregoing was er-
roneous for more than one reason. By it the court as-
sumed that a burglary and larceny had been committed.
The accused, during the entire trial, strenuously insisted
that such were not the facts, and it was prejudicial error
for the court to assume as established the corpus delicti.
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True, the question was submitted to the jury for their de-
termination by another instruction, but that did not cure
the error indicated in the instruction quoted, since the
jury would be left in doubt as to which instruction should
guide them in their deliberations.”

For the reagons indicat.d in the foregoing discussion,
we hold® that the fourth instruction given by the court
below was prejudicially erroneous, and thaf the judgment
of conviction should be reversed and the cause remanded
for further proceedings.

REVERSED AND REMANDED.

WiLLiaM DETER FISCHER, APPELLANT, V. GOTTHARDT S.
FISCHER ET AL., APPELLEES.
Fuep JuLy 7, 1921, No. 21564.

1. Statute of Frauds: HremrsaHIr: ORraL CoNTRAcT. A verbal contract
whereby a widower with five ‘minor children promises an unmar-
ried woman, pregnant by a third person, that if she will marry
him and be a mother to his children, he will make her child,
when born, an equal heir with the others in his estate, is void
under the third subdivision of section 2630, Rev. St. 1913.

2. MARRIAGE CoNTRACT. Her agreement to marry and to care
for his children constitutes one entire contract made “upon con-
sideration of marriage,” and therefore within the statute.

3. : HeEirsHIP: PART PERFORMANCE. Neither the mar-

riage nor, in addition, her compliance with the other terms of the
contract constitute such part performance as will require the en-
forcement thereof upon the ground that a refusal would work a
fraud upon her.

4, Parent and Child: Dury oF StEpMoTHER. Without attempting to
define the duty a stepmother owes to the children of her husband
by a former wife, the proposition that she owes them no duty finds
no sapport in nature, logic, or law.

AppEaL from the district court for Adams county:
WiLLiaM A. DiLworTH, JUDGE. Affirmed.

Halligan, Beatly & Halligan, for appellant.

Bruckman & Paulson, contra.
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Heard before MORRISSEY, ‘C.J., ALDRICH, FLANSBURG and
Rosg, JJ., ALLEN and REpICK, District Judges.

RepICK, District Judge.

This is an action in equity to compel the specific per-
formance of an oral antenuptial agreement which plain-
tiff claims was made by his mother, Margaret Fischer,
with the father of the defendants, Gotthardt "Fischer.
The circumstances out of which the agreement is alleged
to have arisen, in brief, are as follows: Gotthardt
Fischer had been a widower for about 2 years, having 5
minor children ranging from 6 to 14 years. Plaintiff’s
mother was an unmarried woman of 19, but pregnant
of the plaintiff, whose father was other than Gotthardt.
Through the efforts of friends Gotthardt and plaintifi’s
mother were introduced, and after three days’ acquaint-
ance, and upon urgent solicitation of Gotthardt, were
married on or about January 7, 1882, and plaintiff was
born May 10, thereafter.

The plaintiff states that the contract was that, in con-
sideration of his mother marrying Gotthardt and being a
mother to his children, taking care of them as her own
until they reached manhood, the said Gotthardt would
make the plaintiff an equal heir with the minor children of
Gotthardt; plaintiff, therefore, claiming a one-sixth in-
terest in the property of his stepfather, who by will gave
it to his five children, expressly excluding plaintiff and
two children of the Gotthardt marriage from all partici-
pation therein.

The only evidence of the contract comes from ,the
mother, who, having refused the offer “because I was
afraid I couldn’t have a good home for my child, because
the children would look down upon him,” states the con-
tract as contained in the answer to the question, “And
what did he say about that? A. He says that they
wouldn’t; that he would promise me that if I would marry
him he would give my child his name, and a home, and no
one should know that it was not his child, and that it
should have the same right in everything as his children.”
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It also appears in the evidence that on May 19, 1911, the
plaintiff’s mother obtained a divorce from Gotthardt on
the grounds of cruelty, and an allowance of $4,000 perma-
nent alimony.

The defendants rely upon the statute of frauds as con-
tained in section 2630, Rev. St. 1813, as follows: “In
the following cases every agreement shall be void, unless
such agreement, or some note or memorandum thereof, be
in writing, and subscribed by the party to be charged
therewith. * * * Third. Every agreement, promise,
or undertaking made upon consideration of marriage, ex-
cept mutual promises to marry’—also that the decree for
divorce and alimony operated as a rescission or cancela-
tion of the contract.

Upon the mere reading of the statute and statement of
the contract there would seem to be no question that the
latter was clearly within the former. Where the sup-
posed contract has nothing to rest upon as a considera-
tion beyond the marriage, and even where there may be
other considerations, but the real inducement was the
marriage, there seems to be no conflict of opinion upon
the proposition that the agreement is unenforceable.
Hunt v. Hunt, 171 N. Y. 396; Henry v. Henry, 27 Ohio
St. 1215 Mallory's Admrs. v. Mallory's Admr., 92 Ky. 316 ; |
Bradley v. Saddler, 54 Ga. 681; Dienst v. Dicnst, 175
Mich. 724 ; Rowell v. Barber, 142 YWis. 304. The question
has not been decided in this state.

Counsel for appellant, however, states the proposition
in his brief as follows: “An oral antenuptial agreement,
Tairly entered into butween two parties, the consideration
of which is the marriage of the parties, is not affected by
the statute of frauds, when one of the parties in reliance
thereon has married the other party, who has thereupon
received, enjoyed and retained the benefits thereof, and
where not to enforce such contract would be to perpe-
trate a fraud upon the innocent party.” The following
cases are cited in support thereof, which will be consid-
ered in their order:
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Moore v. Allen, 26 Colo. 197, which holds that equity
will not permit the statute to be made an instrument for
the perpetration of a fraud, and that where the marriage
has been induced by deception and artifice, a wife having
entered into a relation from which she cannot recede, the
gtatute does not apply. The promise of the intended
husband in that case was to convey to the wife certain
real estate, and the fraud was claimed to arise from the
fact that she had been given possession of the premises
and had made lasting and valuable improvements thereon.
It will therefore be noticed that there was some semblance
of fraud entering into the contract, and the case belongs
to that class in which the conscience of the chancellor is
said to be touched by the peculiar hardships attendant
vpon a different decision. Moreover, the cases cited to
support the decision fail to strengthen the application of
the principle announced to the facts of that case. The
first one, Green v. Green, 34 Kan. 740, was another “hard-
ship” case in which the plaintiff, a cripple, was induced
to marry the mother of the defendants upon the represen-
tation that she owned a farm, and that its proceeds should
go to their support after they were married so long as
they lived. On the eve of the marriage she executed
deeds of the farm, constituting all of her property, to her
children by the former marriage for the consideration of
love and affection, and without the knowledge of plain-
tiff, and it was held that such deed was a fraud upon the
rights of the husband and that he might have them set
aside. The case presented' a situation of active artifice
and deception.

Peek v. Peck, 77 Cal. 106. In this case the court held
marriage is not of itself part performance, and say: “But
if the marriage was brouﬂht about by a fraudulent con-
trivance, as by a promise to have the conveyance exe-
cuted, and the evasion of such promise by false represen-
tations, a court of equity will decree a conveyance.” The
artifice used in that case was that the day before the
marriage the intended husband called the plaintiff to the
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hotel for the purpose of executing the settlement agreed
upon, and after leaving her for a few minutes returned,
saying that a Mr. McKenny was out of town and it could
not be attended to that evening; the next day “he said he
would have the deeds drawn, and he went up and said that
they were all busy at the courthouse, and he couldn’t have .
it done at that time, and he called on me again with the
same story—that the gentlemen at the courthouse were
busy, and that he could not have the deeds fixed, and
that I could rest contented.” Omn the very day that he
was making these excuses he executed a deed conveying
the property to his son—another case of positive fraud.

Petty v. Petty, 4 B. Mon. (Ky.) 215. In this case the
court refused to enforce the antenuptial contract as being
within the terms of the statute, but the deeds which the
husband had made to his children a few days before the
marriage were set aside as a®fraud upon the marital
rights of the wife to the extent of her dower. interest in
her husband’s property.

Glass v. Hulbert, 102 Mass. 24, 39. This case is not in
point, but is cited for the following quotation from the
opinion: “The marviage, although not regarded as a
part performance of the agreement for a marriage settle-
ment, is such an irretrievable change of sitnation that, if
procured by artifice, upon the faith that the settlement
had been, or the assurance that it would be, executed, the
other party is held to make good the agreement, and not
permitted to defeat it by pleading the statute.”” It will
be noted that, “if procured by artifice,”” the marriage
settlement may be enforced. -

The plaintiff also cites Weld v. Weld, 71 Kan. 622:
The intended wife being indebted to the intended husband
on a note secured by mortgage, the parol agreement was
that the marriage should operate as a satisfaction of the
note, and the court held that there was no question of
part performance, and that the marriage constituted pay-
ment, and there was no question of the statute of frauds,
the entire contract having been executed.
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Also, Knights of Pythias v. Ferrell, 83 Kan. 491: Here
the parol antenuptial contract was that he would cause
the wife’s name to be inserted as a beneficiary with his
children by a former marriage, and the change was
actually made, and the court held that the contract was
fully executed and the statute did not apply, and that a
subsequent change of the certificate omitting the name of
plaintiff as beneficiary, without her knowledge or con-
sent, would not defeat her interest therein.

And the last case cited on this point, Freitas v. Freitas,
31 Cal. App. 16, 19, is to the same effect as Knights of
Pythias v. IFerrell,

In none of the above cases was it held that the parol
contract was taken out of the statute of frauds, except
where it was shown that the complaining party was in-
duced to enter into the marriage contract by some artifice
and deception; and no case has been brought to our aft-
tention holding that the mere failure to keep the promise
made in the agreement amounts to artifice or fraud. The
case before us presents no fact or circumstance of the
character just mentioned which would justify a court of
equity in disregarding the statute.

The plaintiff, however, contends that the marriage was
not the sole consideration for the contract, and says:
“There was no duty upon Mrs. Fischer to rear and care
for the children of Gotthardt Fischer and her agreement
to do so, when fully performed and carried out, was a
sufficient consideration to support the agreement of
Gotthardt Fischer to make her child an equal heir with
his own children.” And in support of this proposition he
cites Larsen v. Johnson, 78 Wis, 300. But in that case
the court held that the contract was fully executed, and
therefore not within the statute, the conveyance called
for by the contract having been duly executed. If in the
instant case the agreement had been that Gotthardt
should make a conveyance to plaintiff upon his being
born, ‘and such conveyance had been executed and deliv-
-ered, the case cited would be in point, and the children
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of Gotthardt would be unable to plead the statute be-
cause the contract was fully executed. The court, how-
ever, held that, although marriage furnished the induce-
ment for the contract, the consideration for the convey-
ance of the land by the intended wife was the provision
for the support and comfort of the wife, and not the
marriage of the parties; but, in view of the undoubted
complete execution of the contract by both parties, this
holding must be considered obiter. And, moreover, the
contrary has been held in the case of Henry v. Henry,
27 Ohio St. 121, where the question was squarely pre-
sented. See, also, Dienst v. Dienst, supra, and Rowell v.
Barber, supra.

Plamtlff also cites in this" connection, 21 Cyc 1152 to
the effect that a husband-is under no leaal obhgatlon to
support the children of his wife by a former marriage,
which is undoubtedly correct, barring a great many ex-
ceptions, particularly in cases where the children live
with their stepfather as a part of his family. Neither is
the wife legally liable for the support of the husband’s
children. But we would be loath to conclude from such
premises that a woman marrying a widower with minor
children owed no duty of nurture and maternal advice
to them. Plaintiff has cited us to no authority support-
ing such proposition, and we are pleased to say that our
researches have revealed none. So long as the widowed
with children are permitted to remarry, we think the
doctrine contended for would be contrary to natural in-
stincts and public policy. We are clearly of the opinion
that the agreement of plaintiff’s mother to care for and
be a mother to the minor children of Gotthardt Fischer
furnishes no good or valuable consideration for the con-
tract; but, if it did, it was so connected with the con-
tract of marriage as to make the contract an entirety,
and so may be not considered an outsule or independent
consideration.

We have assumed that the contract in question .is
definite enough, and that the plaintiff has a right to sue
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upon it as having been made for his benefit, and, in view
of our conclusion upon the question of the statute of
frauds, it will not be necessary to discuss other matters
presented by the briefs,

We conclude that the contract sought to be enforced is
void under the statute of frauds, and that the decree of
the lower court is right, and it is

AFFIRMED.

CENTRAL DBrivge & CONSTRUCTION COMPANY, APPELLEE, V.,
SAUNDERS COUNTY, APPELLEE: JOHN O. SCHMIDT, AP-
PELLANT.

Fiuep Jury 7, 1921. No. 21779.

1. Counties: BrinGEs: CONSTRUCTION IN ANTICIPATION OF LEvy.
Where the county commissioners included in their yearly estimate
of expenses for the ensuing year the sum of $80,000 for bridge
fund, they were authorized to order, under a yearly contract
previously let for that purpose, the construction of bridges in
anticipation of the levy which might lawfully be made for such
fund, the cost of which was within the estimate and not in excess
of such levy. Austin Mfg. Co. v. Brown County, 65 Neb. 60, ap-
proved.

2. : : . Such orders are not rendered invalid by
the fa.ct that the bridge fund for previous years was exhausted,
and that unpaid warrants were outstanding to an amount in
excess of the authorized levy for the year in which such orders
were issued; nor by the fact that such warrants were paid out
of and exhausted the fund produced by the levy just mentioned.

‘WARRANTS: PayMENT. Warrants issued in payment for
work contracted for in a certain year may not be lawfully paid
with funds provided for expenses of a subsequent year, unless in-
cluded in the estimates for such subsequent year, or unless there
be a surplus in the proper fund after all claims against it arising
during such year have been paid.

: CuLverts: PAYMENT. The cost of building culverts under
section 2956, Rev. St. 1913, is chargeable to ‘the “county bridge
fund” authorized by section 6456.

InTEREST. Counties are mere political subdivisions of the
state, .and are not chargeable with interest on claims against
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them, except where lawfully contracted for, or imposed by statute.
Counties and municipal corporations proper distinguished.

APPEAL from the district court for Saunders county:
Epwarp E. Goop, Jupee. Affirmed as modified.

Good & Good, for appellant.

Slama & Donato, B. E. Hendricks and J. H. Barry,
contra. .

Heard before MorkissEy, C.J., ALDRICH, Day, DEaN,
Fr.aNsBURG, Lurrox and Rosg, JJ., ALLEN and REDICK,
District Judges.

Repick, District Judge.

This is a taxpayer's appeal from the allowance by the
county commissioners of Saunders county, August 22,
1919, of certain claims of the plaintiff for the construc-
tion and repair of bridges and culverts for the said
county during the year 1918, in the sum of $51,791.03,
composed of the following items: $23,331.82 for culvert
work, $25,499.06 for bridge construction and repair, and
$2,960.75 interest thereon; John O. Schmidt, taxpayer,
appealed from said allowance to the district court, where
the same was confirmed, and now brings the matter here
for review.

The facts are not disputed and are briefly as follows:
In response to demands by the county, the plaintiff made
bids for the construction and repair of bridges and cul-
verts during the year beginning December 21, 1917, which
were accepted, and on December 28, 1917, separate con-
tracts were entered into covering said work which was to
b accomplished upon written orders by the commis-
sioners; such orders were issued and the work performed
in accordance with the contract, and the principal amount
allowed therefor is correct, and the fair and reasonable
value of the work and labor performed and materials
furnished. )

Tt further appears that the bridge levy for the year 1917
in Saunders county was $48,498.22 and the emergency
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bridge levy $11,624.56, and the bridge levy for the year
1918 "was $51,500.51 and the emergency bridge levy
$12,875.13, and for 1919 a total levy for both funds of
$64,171.25; the total valuation upon which the levy was
made was $12,290,289. In January, 1918, and again in
January, 1919, annual estimates were duly made and
published of the necessary expenses of the county during
the years, respectively, for the bridge fund $80,000 and
for the emergency fund $20,000.

The following extracts are taken from a stipulation in
the record: ' '

“That on the 22d day of August, 1919, and prior to the
allowance of the claims involved in this action, there
were outstanding and unpaid warrants against the gen-
eral bridge fund of Saunders county, and claims allowed
against said general bridge fund upon which warrants
had not yet been issued, in an amount in the aggregate
exceeding the amount of money on hand in said bridge
fund plus 85 per cent. of the levy on that day made for
said fund. .

“That on the said 22d day of August, and prior to the
allowance of the claims involved in this action, the county
board of Saunders county, Nebraska, allowed claims on
the county bridge fund in the aggregate amount of
$29,360.18, and ordered the county clerk to issue war-
rants on the said fund for the payment of the same.

“That on August 22d, 1919, there were outstanding un-
paid warrants drawn upon the general bridge fund of
Saunders county, Nebraska, $30,253.04, and that there
was a balance of $322.39 in cash in said fund.

“That the amount of levy for the year 1919 for the
county bridge fund was four mills on the dollar valua-
tion, and for the emergency bridge fund one mill on the
dollar valuation.

“That on the 22d day of August, 1919, the total amount
of cash in the gengral bridge fund was $322.39, and that
the amount of cash in the emergency bridge fund on said
day was the sum of $11,626.36, making a total in said
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fund in the sum of $11,948.75.”

At the time of the levy, Aungust 22d, 1919, a special
levy of five mills was niade under the supposed authority
of chapter 26, Laws 1919, and warrants to cover the
claims in suit drawn upon the funds so attempted to be
created; but this court held in the case of Beadle v. San-
ders, 104 Neb. 427, that such levy was invalid.

The first question presented for decision involves the
construction of section 2971, Rev. St. 1913, reading as fol-
lows: : :

“Bridges shall not be built, the aggregate cost of which
shall exceed a sum greater than the amount of money
on hand in the Dbridge fund derived from the levy of
previous years, plus 85 per cent. of the levy of the cur-
rent yeav, together with the amount of money in the
* district road fund in the district where such work is to be
performed.”

By section G456 the levy for the county bridge fund is
fixed at four mills on the dollar valuation, and the county
is elsewhere (section 3001) authorized to levy not to ex-
ceed one mill as an emergency bridge fund, and the
amounts realized from such levies have been stated
above.

Appellant contends that the county has no power to
contract for bridges unless there is at the date of the con-
tract sufficient money aetually in the funds to pay for the
same. It is not contended that the contracts of Decem-
ber 28 are invalid, but the claim is that, before any orders
for the construction of bridges or culverts could be issued
by the board under said contracts, there must be money
in the funds to cover them, and that, inasmuch as the
bridge fund for 1917 had been exhausted and the levy for
1918 not made, the orders given to appellee for the con-
struction of bridges and culverts were illegal; the result
of such construction of the statute being that from the
date of the contract to the date of the levy for 1918 the
commissioners had no power to order the construction of
any such improvements.
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We do not think the construction contended for is rea-
sonable; it disregards entirely the words “plus 85 per
cent. of the levy of the current ¥ear,” which would be
mere surplusage if the power to contract were measured
only by the amount of money actually in the funds, and
might just as well have been omitted. But etfect must
be given to every provision of the statute, and it seems
to us that the language quoted was inserted for the pur-
pose of stating a rule by which the extent of the power
to contract was to be measured; the word “plus” indi-
cates something added to that which has gone before, and
in this connection undoubtedly grants a power to con-
tract to an extent in addition to the actual money in the
different funds veferred to, measured by the ‘current
levy. Supposing the section read, “Bridges shall not be
built, the aggregate cost of which shall exceed a sum
greater than 85 per cent. of the levy of the current year,”
I think it would hardly be contended thiat the language
would suggest that the money must be actually in the
fund; in other words, we think the words “plus 85 per
cent. of the levy of the current year” merely furnishes a
measure; and if it had read “plus a sum equal to 85 per
cent. of the levy’” the meaning would be perfectly clear.

What, then, was the power of the county commissioners
with reference to the construction and repair of bridges
and culverts under the contracts in question? In Jan-
uary, 1918, an annual estimate was made, as required by
law, of the expenses of the county for the enswing year,
including $80,000 for bridge fund and $20,000 for emer-
gency bridge fund, which estimate formed the basis for
the levy of taxes for that year. It would seem, therefore,
that the commissioners were authorized to order bridge
and culvert construction up to an amount within the
estimate and not in excess of the amount authorized by
the statute to be levied; in other words, the levy for that
year, when made, having produced for bridge fund only
$51,500.51, any orders in excess of that amount would be
invalid. - '
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It was held in Awustin Mfg. Co. v. Brown County, 65
Neb. 60, opinion by Kirkpatrick, C., that it was not “un-
lawful for a county board, after estimate made and prior
to its meeting as a board of equalization, to anticipate
the levy for the current year, and contract an indebted-
ness upon a particular fund within the estimate, al-
though there is at the time no money in the treasury to
the credit of such fund for the payment of the indebted-
ness, if in contracting such indebtedness the board re-
main within the limits prescribed by the Constitution and
statutes.” This case was cited with approval by Epper-
son, C., in Roberts v. Thompson, 82 Neb. 458. The de-
cision in Austin Mfg. Co. v. Brown County, however, was
criticised by Hastings, C. (who had concurred in it), in
the case of Ulark v. Lancaster County, 69 Neb. 717, in a
discussion as to what was meant by the words “current
year,” in which he concluded that they meant the year
from levy to levy, rather than the calendar year, and held
that the section in question ‘“gives no authority to the
board to take into account the levy of the current calen-
dar year prior to the making of such levy” in the making
of contracts for bridge building. But this holding is sub-
ject to the same criticism which the learned commis-
sioner makes of the Brown County case, to wit, that the
opinion went further than was necessary for the de-
termination of that case. In the Clark case the court
held that, where the county commissioners had entered
into a yearly contract for the construction of bridges,
they were without power to cancel that contract with
the consent of the contractor and let a new one covering
a portion of the improvements included in the first con-
tract; but, the contractor having rendered services and
materials in good faith, was permitted to recover the rea-
sonable value thereof. We think, however, the current
year refers to the period of time during which the con-
tracts are to be performed and the indebtedness in-
curred, and that the uncertainty as to the precise limits
of the power of the county commissioners growing out
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of the fact that the levy for that year is not made until
August is not greater than generally exists in human
affairs; the total valuation for the county for the year
previous and the number of mills which may be levied for
the purpose furnish a reasonably certain basis from which
to calculate the limit to which contracts may extend.

Section 6420 requires the assessment for taxation on
April 1; section 6437 provides for the county board of
equalization to sit in June; and section 6456 requires
that the sitting be continued until the state board of
equalization has acted, whose sessions begin the third
Monday of July (section 6447), after which “the county
board shall levy the necessary taxes for the current
year” (section 6456). It was said in State v. Cornell,
54 Neb. 647: “A consideration of the various provisions
of the revenue law relating to the levy, collection, and
disbursement of the public moneys of the county, the
statute requiring the usual levy of taxes for county pur-
poses to be made annually upon estimates prepared by
the county board in January of each year, and forbidding
such board from contracting any indebtedness for any
object not enumerated in such yearly estimate of expendi-
tures, * * * make it reasonably certain that the
lawmakers intended that the fiscal period of a county
should correspond to the calendar year.” It follows that
“current year” as used in the revenue statute means the
fiscal year, and that the same words in section 2971, and
“ensuing year” in section 954, all refer to the fiscal or
calendar year; and the second syllabus in Clark v. Lan-
caster County, supra, is disapproved.

A county may make a valid contract to be paid out of
available funds in the treasury, or with the proceeds of
taxes that have been or may lawfully be levied during
the year the contract is made. Manly Building Co. v.
Newton, 114 Ga. 245; Board of Commissioners v. Sauer,
8 Okla. 409.

If the contracts were valid when made and orders for
construction given thereunder not in excess of the levy
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for 1918, then the fact that the bridge fund for 1918 was
exhausted through the payment of warrants issued for
work done in 1917 or previous years would be imma-
terial. It is unquestionably the theory of our revenue
laws that each calendar year, which is the county fiscal
year (State v. Cornell, 54 Neb. 647), shall take care of
itself, and the expenses provided for by the yearly esti-

mate shall be paid out of the funds raised by the levy for .

that year; in fact, it has been the law of this state since
the decision of the State v. Harvey, 12 Neb. 31, that the
. fund arising from the levy of one year cannot be legally
used to pay the warrants of preceding years, at least un-
til all of the expenditures contemplated by the yearly
estimate have been met. See, also, State v. Clark, 79 Neb.
263, holding: “A county warrant issued against the gen-
eral fund of a certain year is not payable out of the gen-
eral fund of a subsequent year, unless included in the
estimate of the latter year, or unless, after deducting the
items included in such estimate, sufficient remains to
pay such warrant.”” The contractor in this case had a
right to expect payment from the levy for the year 1918,
and, it not appearing that the claims for bridge construc-
tion in 1917 and previous years were included in the esti-
mate for 1918, the payment of warrants covering such
claims out of 1918 bridge fund was illegal and the rights
of plaintiff cannot be affected thereby. Pope County v.
Sloan, 92 I11. 177.

There is no warrant for the proposition that the allow-
ance of these claims by the county commissioners was
irregular and erroneous; the case of State v. Farrington,
80 Neb. 628, does not so hold, but merely, if erroneous,
that would not prevent the issuance of a writ to compel
levy of a tax to pay the claims. The better reasoning
would require the holding that under section 952, subd. 5,
Rev. St. 1913, the board may audit and settle claims as
soon as the work is completed, though no warrant may
issue until after levy; however, an erroneous judgment
does not require a reversal unless prejudice is shown.
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In 1919 section 2971, supra, was amended by adding the
following: “Provided, however, if any county has before
January first, 1919, entered into any contract for bridge
construction or repair in excess of the amount herein
permitted to be expended, and the county has received
the benefits accruing by virtue of said contracts and the
work has been done in accordanee with such contract,
prior to January 1, 1919, said contracts are hereby vali-
dated and made the obligationis of the county, and the
county board may levy a special tax not to exceed five
mills in any one year until sufficient moneys are raised
to pay said indebtedness. No estimate shall be required
preceding this levy, and the taxes so arising from said
levy shall be placed in a special fund to be used for the
sole purpose of paying said indebtedness and shall be
applied thereto as collected.” Laws 1919, ch. 26.

It would seem, therefore, that, regardless of the ques-
tion of the validity of the orders for bridge and culvert
construction, the legislature has declared the bridge
orders, at least, valid claims against the county. But ap-
pellant contends that the validating act does not cover
claims for culvert construction; the language being, “con-
tract for bridge construction or repair.” This brings us
to the second question presented, the determination of
which involves the construction of the validating act in
connection, of course, with the other provisions of the
statute of which, as an amendment, it forms a part. In
view of our holding that the commissioners were au-
thorized to anticipate the levy for the year 1918 in issu-
ing the orders in question, and that such orders were
valid, it will not be necessary to decide this question.
In the opinion of the writer, however, the validating act
is broad enough to cover both bridge and culvert con-
struction for the reasons: (1) A culvert is easily within
Webster’s definition of a bridge: “A structure erected
over a depression or an obstacle, as over a river, chasm,
roadway, railroad, etc., carrying a roadway for passen-
gers, vehicles,” etc. Of course, a culvert, strictly speak-
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ing, is a conduit for passage of water, or a way, but with
respect to its use in a highway may be, and generally is, a
structure carrying a roadway—it bridges a chasm in the
road. If the structure over a ditch consists of longi-
tudinal stringers with planks across, it is a bridge. Is
it any less a bridge, in a general sense, if it consisted of
a box of four sides laid transversely to the road? The
primary object in each case is to carry the road over the
ditch. (2) The other sections of the statute of which it
forms a part deal with both kinds of improvements, both
of which are to be paid for from the same fund, and the
statute does not pretend to determine how much of such
fund shall be devoted to the construction of bridges and
how much to culverts, and the amount limited for bridges
alone is therefore not determinable; (3) and while the
validating act uses the term “bridges” only, it is dealing
with the total fund, and the evident intent of the legis-
lature was to validate all contracts which might lawfully
be paid out of such fund but for the fact that they were
excessive. Appellant cites a number of cases involving
construction of statutes, to the effect that a culvert is not
a bridge, but they were all cases involving the liability of
municipal corporations for damages by reason of defec-
tive bridges, calling for a strict construction of the stat-
utes declaring liability; the statute in question is re-
medial and should receive a liberal construction.

The last contention of appellant is that the county is
not liable for interest, and in this we think he is right.
There is no question but that as a general rule counties
are not liable for interest on claims against them. 15 C.
J. 662, sec. 375; 1 Dillon, Municipal Corporations (5th
ed.) sec. 35 (23); Seton v. Hoyt, 34 Or. 266. And this on
the ground that a county is essentially an arm or agency
of the state, and only liable for interest when so pro-
vided by statute, or by a contract therefor lawfully en-
tered into. Section 5638, Rev: St. 1913 is as follows:
“All warrants issued by the county board shall, upon
being presented for payment, if there is not sufficient
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funds in the treasury to pay the same, be indorsed by the
treasurer, ‘not paid for want of funds,” and the treasurer
shall also indorse thereon the date of such presentation
and sign his name thereto. Warrants so indorsed shall
draw interest from the date of such indorsement, at the
rate of seven per cent. per ennwm until paid. No ac-
count or claim whatsoever against a county, which has
been allowed by the board, shall draw interest until a
warrant shall have been drawn in payment thereof and
indorsed as herein provided.” Whether or not this is an
inhibition against interest before the allowance of the
claim might be a nice question, but it certainly grants no
affirmative or inferential authority to make such allow-
ance. Appellee refers to State v. Farrington, 86 Neb.
658 ; but the question was disposed of on the doctrine of
the law of the case as announced on the former appeal
'(State v. Farrington, 80 Neb. 628), and there interest
was allowed sub silentio. The question was not argued
nor presented-in the briefs, and no mention of it is con-
tained in the syllabus; furthermore, it was an application
for mandamus to compel the county commissioners to
levy a tax to pay a claim which had been allowed, in-
cluding interest, and from which no appeal had been
taken. Heald v. Polk County, 46 Neb. 28. Under these
conditions neither case can be considered as authority
upon the question. Grend Island Gas Co. v. West, 28
Neb. 852, and Murphy v. Omaha, 33 Neb. 402, are cited,
but these cases are distinguishable from the fact that
cities are municipal corporations, while a county is not.
The distinction is well pointed out in Woods v. Colfax
County, 10 Neb. 552, where it was sought to hold the
county liaple for the neghgence of its agents. See, also,
Davie v. Douglas County, 98 Neb. 479. An mterestmg
discussion of the question at issue will be found in
Reichert v. Milwaukee County, 159 Wis. 25. It is an un-
doubted hardship upon appellee to deny a recovery of
interest, but we are unable to find any authority for its
allowance in the statute or the law.
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While we hold the orders upon which these claims arose
were valid, the latter, together with similar claims for
previous years, make up an excess of the amount per-
mitted to be expended and come within the purview of the
validating act; and therefore the county commissioners
would be authorized to provide for their payment either
under said act, in which case no estimate is necessary, or
under their general powers to levy a tax for debts of
previous years, in which case they should be included in
the yearly estimate; the levy, of course, must not exceed
the constitutional limit, nor unduly restrict other funds
for carrying on governmental functions.

Judgment modified so as to allow plaintiff $48,830.88
and interest thereon from July 15, 1920.

ATFIRMED AS MODIFIED.

JeNNIE FELLERS, APPELLEE, v. Louis HExrYy HOWE, Ap-
PELLANT.

Frep Jury 17, 1921. No. 21649.

1. Trial: INSTRUCTIONS: EXcCEPTIONS. Where exceptions are taken to
two certain instructions given by the trial court, and it appears
that said instructions bear such relation to each other that if one
is upheld the other, at most, becomes harmless error, said in-
structions will be construed together, and upon sustaining the
former the exceptions to the latter will likewise be overruled.

2. Pleading: ConsTrRUCTION. In the construction of certain allega-
tions in a pleading, to the sufficiency of which, in so far as they
purport to state the fact intended by the pleader, no complaint is
made by either party, the rule that it will be taken most strongly
against the pleader will be applied, and the general rule that the
allegation of a pleading shall be liberally construed with a view
to substantial justice between the parties does not apply.

3. Evidence: ExpErTr EviDENCE: HarMmLESs ERrRroR. Where, in a
breach of promise suit, certain practicing physicians were per-
‘mitted to testify generally as to what would be the natural effect
upon the physical and nervous health of a woman who had ex-
perienced the disappointment caused by a broken marriage en-
gagement by her affianced under conditions stated in the hypo-
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thetical question set forth in the opinion, held, for reasons stated
in the opinion, no error.

4. Marriage Contract: AcTioN FOR BREACH: ADMISSIBILITY oF Evi-
EDNCE. Where, in an action for breach of promise to marry, evi-
dence is introduced of the defendant’s reputation for wealth in
the community in which he lives, when, as in this case, it is fol-
lowed by an instruction to the jury to the effect that such evi-
dence was admitted, not for the purpose of proving the defendant’s
ability to pay damages, but only as tending to show the condi-
tion of life which the plaintiff would have secured by a consumma-
tion of the marriage contract, held no error. Stratton v. Dole,
45 Neb. 472,

5. Appeal: INsTRUCTIONS: HARMIESS ERror. Although certain in-
structions of the trial court may be technically erroneous, yet the
same will not work a reversal of the case, where the verdict is
clearly right on the merits and the only one which could have
been reached upon the particular issues involved.

6. Trial: INSTRUCTIONS: RECITAL OF UNSUPPORTED ALLEGATIONS. Re-
cital to the jury of allegations in a pleading to support which no
evidence had been offered, although, as in the present case, not
always sufficient to require a reversal of the case, is nevertheless
bad practice and should be carefully avoided as far as possible.

7. Appeal: EXcESSIVE VERDICT. Where the only reversible error ap-
pearing in the record is that the amount of the recovery is exces-
sive, but not as the result of passion or prejudice of the jury, this
court will affirm the judgment upon the excess being remitted.

ArreaL from the district court for Richardson county:
JoHN B. RAPER, JUDGE. Affirmed on condition.

Kelligar, Ferneaw & Gagnon, T. J. Doyle and P. R.
Halligan, for appellant.

Stout, Rose, Wells & Martin and Dort & Cain, contra.

Heard before Morrissey, C.J., ALDRICH and FLANSBURG,
JJ., DicksoN and Troup, District Judges.

Troup, District Judge.

This is an action brought by Jennie Fellers, appellee,
against Louis Henry Howe, appellant herein, to recover
damages for an alleged breach of contract to marry. The
issues, as contained in the pleadings, may be briefly sum-
marized as follows:
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The petition states that the acquaintance.and friend-
ship between plaintiff and defendant began when plaintiff
was about 14 years of age, defendant being 10 years her
senior; that the continuance of this friendship ripened
into attachment and courtship and culminated in an
engagement to marry in December, 1896; that from time
to time from that date to September 7, 1918, defendant
reiterated promise and agreement of marriage; that there
was reliance thereon by plaintiff until September 7, 1918,
and readiness upon part of plaintiff to marry at any
time; that plaintiff gave her entire time and affections to
the defendant as to courting, and no attention to any
. other man, and defendant did likewise; that in contempla-
tion of the marriage defendant gave plaintiff many gifts;
that no exact time for the marriage was fixed because
defendant stated that his mother was old and she and
plaintiff would be unable to get along together, but that
he would arrange it and they would soon be married, all
of which statements plaintiff believed and relied upon and
kept herself ready for the marriage at any time; that
vpon September T, 1918, plaintiff requested the fulfilment
of said agreement to marry, and defendant then and there,
for the first time, refused to fulfil his promise and
breached said agreement; that plaintiff had great affec-
tion for defendant, was at the time of filing the petition 41
years old, had lost her -expectations of advantageous
marriage and settlement in life and of maternity; she was
injured in her feelings and affections, humiliated and
rendered ill and nervous; that defendant during the court-
ship and engagement consulted with plaintiff, and she
assisted, so far as possible, in helping to accumulate his
property; that he is possessed of real estate and other
property worth $88,000, and plaintiff prays damages in
the sum of $50,000. ’

After a denial of all allegations in the petition not ad-
mitted, the answer of defendant admits that the mar-
riage contract or engagement existed between plaintiff
and defendant for several years prior to the commence-
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ment of this action, but alleges that by mutual agree-
ment no time was ever fixed- for the marriage; that dur-
ing the time defendant was conducting the farm plain-
tiff declined to marry defendant because she did not care
to live on.a farm with his father and mother; that after
the death of his father, in 1901, defendant continued to
live on the farm and care for his mother, aged 87 years;
that plaintiff from time to time declined to marry defend-
ant while he lived with his mother, giving as a reason
therefor that she could not get along with his mother,
and defendant refused to forego his duty to his mother;
that in 1916 plaintiff became afflicted with goitre and
other ailments which permancntly affucted her health
and rendered her an invalid, weak and emaciated in body,
and of unsound mind, and unfit for the marriage relation;
that she changed from a courteous and affectionate to a
discourteous, cold and hostile disposition; and, in fact,
plaintiff made it so disagreeable that defendant had no
desire to visit or be with plaintiff; that in 1911 defendant
was anxious to marry plaintiff and attempted to rent a
house, but plaintiff again stated that she would not marry
him while his mother was living, and reiterated this state-
ment on various occasions up to and including their last
conversation on the subject in September, 1918.

The reply of plaintiff, denying all allegations in the
answer not admitted, admits plaintiff became affected
with goitre, but that same did not appear until the en-
gagement had subsisted for 20 years, and that said ail-
ment did not incapacitate her for marriage; that defend-
ant at no time disavowed his promise to marry plaintiff,
but, on the contrary, adhered to and repeated his promise
during the entire period of her ailment; that the afflic-
tion was temporary and curable, and had been entirely
and permanently cured, as defendant knew, prior to his
breach of the engagement September 7, 1918.

A trial of the action to a court and jury resulted in a
verdict for the plaintiff for $22,000. Judgment was ren-
dered thereon, and defendant appeals.
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The chief objection by the defendant, and that most
urged, both in the oral argument and printed brief, is to
the giving of instruction No. 18 by the trial court,
whereby it is claimed the court withdrew from the con-
sideration of the jury the averment of the answer: That
during the early part of the year 1911 the defendant was
anxious to marry the plaintiff, and entered into
negotiations to rent a home. The plaintiff told the de-
fendant not to rent a home, that she would not marry him
while his mother lived, and continually thereafter stated
she would not marry him while his mother lived, and so
stated in the last conversation in September, 1918,

Instruction No. 18 is as follows: “Touching the alle-
gation of defendant’s answer that in the year of 1911 de-
fendant was anxious to marry plaintiff, and that plaintiff
then stated to defendant that she would not marry him
while his mother was living, you are instructed that this
averment when read in connection with an allegation con-
tained elsewhere in the answer that, by mutual agree-
ment between the plaintiff and defendant, no time was
ever fixed when said marriage should take place, does not
tender the issue that the plaintiff by her own conduect
or statements terminated the contract or engagement to
marry in said year.”

We are of the opinion that much more importance is
attached to this alleged error than the situation war-
rants. Instruection No. 18 should be considered in con-
nection with instruction No. 16. Instruction No. 16 is as
follows: “You are instructed that it is the law of this
state that facts alleged in the petition and admitted in the
answer are to be taken as true and need not be sup-
ported by evidence. In this connection you are instructed
that the plaintiff alleged the existence of a contract be-
tween plaintiff and defendant to marry and that defend-
ant’s answer ‘admits that a marriage contract or engage-
ment to marry existed between the plaintiff and defendant
for several years prior to the commencement of this
action.’ You will therefore accept as true without proof
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the fact of a continuing ‘marriage contract or engagement
to marry’ between the plaintiff and defendant for a period
of several years prior to the commencement of this
action.”

That part of defendant’s answer to which instruction
No. 16 refers is as follows: “The defendant admits that
a marriage contract or engagement to marry existed be-
tween the plaintiff and defendant for several years prior
. to the commencement of this action, but the defendant
alleges, by mutual agreement between the plaintiff and
defendant, no time was ever fixed when said marriage
should take place.”

If instruction No. 16 was properly given, then there
was little use or harm in giving instruction No. 18, for
the giving of instruction No. 16 virtually superseded the
necessity for instruction No. 18. After giving instruction
No. 16, then instruction No. 18 was much of the nature
of harmless surplusage, and, if error at all, was error
without prejudice.

Was there error in giving instruction No. 16? We
think not. e believe the well-established rule in con-
struing a pleading, under circumstances similar to those
existing under which the point in the case at bar was
raised, requires that it be taken most strongly against the
pleader. Gibson v. Parlin & Orindorff, 13 Neb. 292 and
cases cited; Duval v. Advance Thresher Co., 8 Neb. 181.

The defendant insists that the allegations referred to
should be liberally construed, and cites in support there-
of: McArthur v. Clarke Drug Co., 48 Neb. 899; Hartzell
v. McClurg, 54 Neb. 313 ; Butts v. Kingman & Co., 60 Neb.
224 ; Tacoma Mill Co. v. Gilcrest Lumber Co., 90 Neb.
104; Keenan v. Sic, 91 Neb. 582. It is true these de-
cisions hold as contended for by defendant, but decided,
however, apparently in pursuance of section 121 of the
‘Code then in existence, requiring the allegations of a
pleading to bc liberally construed with a view to substan-
tial justice between the parties. This section, however,
has been omitted from the Revised Statutes of 1913 ap-
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parently, and no longer appears therein, so far as we have
been able to discover. Whether this omission occurs by
inadvertence or otherwise we do not know; perhaps, how-
ever, by inadvertence only. What this court would hold
to be the rule if the question was presented under circum-
stances similar to the cases above cited, in the absence
of the statute, we do not now say, nor is it necessary at
this time to determine, for the point is made now that the
rule applied under the circumstances of the cases above
cited, whether with or without the aid of the statute, has
no application to the situation in the case at bar, and
dces not abrogate the rule sought to be applied here. In
every one of the above cases cited by the defendant we
believe the point was raised on demurrer, in one form or
another, usually after the case had been tried, to the suffi-
ciency of the petition in not stating a cause of action, and
no doubt the court very properly held, under these cir-
cumstances, that a pleading should be liberally construed
with a view to substantial justice between the parties.

But that is not the situation here. Plaintiff, in the case
at bar, is finding no fault with the part of the defendant’s
answer in question. There is no claim that it is de-
ficient or that it is other than what it purports to be, and,
taking it for what is claimed it plainly purports to be,
plaintiff insists that the allegation that the defendant
“gdmits that a marriage contract or engagement to marry
existed between the plaintiff and defendant for several
years prior to the commencement of this action” is an ad-
mission by defendant that the marriage contract con-
tinued throughout the period mentioned, and therefore
was in existence up to and until the alleged breach of the
same by defendant, shortly prior to the commencement of
this action, and asked the court to so interpret to the jury
this part of defendant’s answer, which the court did. If
the rule contended for by plaintiff properly applies in this
instance, and we think it does, then certainly the de-
fendant cannot complain of the construction placed upon
said pleading by the court.
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Besides, it must be remembered that before this instruc-
tion was given the whole of the evidence in the case had
been adduced in the presence and hearing of the court
and. jury, and we feel perfectly justified in saying that it
would be impossible for any one to read the record in this
case without being convinced, by the overwhelming testi-
mony, that this marriage contract was never renounced
nor abrogated by either of the parties, either in 1911 or
at any other time prior to September 7, 1918. Except
the paragraph heretofore quoted, all of the defendant’s
answer seems to proceed upon this theory, and all the
evidence, defendant’s as well as plaintiff’s, except for the
bare statement of defendant himself, that plaintiff said
she would not marry him as long as his mother lived,
which is denied by the plaintiff, tends to demonstrate
that such was the fact. The defendant continued there-
after to visit the plaintiff almost daily up to the very
day before she started for Rochester to have her opera-
tion performed, precisely the same as he had done all the
Years before, bestowing upon her presents, affection and
caresses as only one engaged to be married would be ex-
pected to do. It is unbelievable, under the evidence,
that either party understood that the marriage engage-
ment had been broken at any time and that it did not
exist at all times prior to September 7, 1918. Even
under the defendant’s own theory and statement he con-
sidered the consummation of the marriage contract sus-
pended only, for in his cross-examination, after being
asked if he did not continue to visit the plaintiff almost
daily and bestow presents and affection and caresses upon
plaintiff and treat her in all respects, after the incident
of 1911, as he had done all the years before, and defend-
ant admitting that he had, he was then asked this ques-
tion: “Q. And while you were doing that, when you
were doing all of that, did you consider the incident
closed? A. I did not, I considered it closed as long as
mother lived.” So that, under the defendant’s own theory
or interpretation, the moment his mother died the mar-
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riage contract would be revived in all its original force
and effect. It was only by the defendant’s own conduct
on and after September 7, 1918, by his abandonment of
plaintiff and the marriage contract and his refusal to
have anything more to do with her, that the marriage con-
tract was broken.

If this be the true situation, as we think it is, then the
trial court made no mistake in its construction of that
part of defendant’s answer contained in instruction No.
16. If there was no error in giving instruction No. 16, as
we think there was not, then instruction No. 18 became
of little or no consequence, for, at most, it would leave
the allegations of defendant’s answer referred to in in-
struction No. 18 as amounting to no more than a specific
denial of the existence of the marriage contract after
1911; an allegation directly inconsistent with his ad-
mission, as we have seen, in that part of his answer as
construed in instruction No. 16, that there did exist “a
continuing marriage contract or engagement to marry
between the plaintiff and defendant for a period of sev-
eral years prior to the commencement of this action.”
And as such inconsistent allegation, of course, it could
not stand. “A pleading should be construed with refer-
ence to the general theory upon which it proceeds; and a -
pleading should not be uncertain as to which of two or
more theories is relied on.” Phillips, ‘Code Pleading, sec.
354. Also, Keenan v. Sic, 91 Neb. 582.

But, again, we think the whole matter involved in in-
struction No. 18 was effectually disposed of, and any
issue that may have been tendered by the allegation of
defendant’s answer in this respect sufficiently submitted
to the jury by the court’s first instruction to the jury on
the merits of the case and after a statement of the issues.
This instruction is designated as No. 12, and is as fol-
lows: ©Itis admitted by the pleadings and the testimony
of both parties that there was an engagement or promise
of marriage between them. Now, under the pleadings
of this case, the burden is upon the plaintiff to prove by
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a preponderance or greater weight of evidence that the
plaintiff was ready and willing to marry defendant at
all times after said engagement and that upon or about
the 7th day of September, 1918, the plaintiff offered to
marry him .as she had promised and requested him to
fulfil his promise to marry her.”

By this instruction the trial court virtually told the
jury that plaintiff could not recover at all unless she had
established by a preponderance of the evidence all of the
facts embraced in said instruction, including the fact
that “plaintiff was ready and willing to marry defendant
at all times after said engagement.” The jury, by its
verdict for plaintiff, must have found that this last-stated
fact was true. If it did, then it perforce must have found
that there was no broken engagement in 1911, nor at any
other time prior to September 7, 1918.

We are of the opinion that the exceptions to instrue-
tions No. 16 and No. 18 are not well taken, and the same
are therefore overruled.

Certain medical gentlemen, Doctors Mitchell and
Hayes, were called to testify in behalf of plaintiff, and to
each was put a question, hypothetical in form, in sub-
stance, as follows: In a case where there has been more
or less persistent courtship of a girl, beginning at the
age of about 16, with an engagement to marry at 19, to
a man ten years her senior, and this courtship continued
from that period until she reaches the age of 40, she re-
maining a virgin and unmarried, what would be the
natural effect of that experience on such virgin woman,
as to her physical and nervous health, of the breaking of
the engagement to marry by her affianced, and upon being
told by him that he would not marry her?

To this question the defendant objected as invading
the province of the jury, not a proper matter for expert
testimony, and as immaterial and irrelevant. The ob-
jection was overruled, and Doctor Mitchell answered as
follows: “I am not an authority on love and courtship,
but I do know this: That there isn’t anything that would
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s0 upset the nervous system as love affairs and a broken
engagement, whether in a woman or in a man; I think
more in a woman than in a man.” Doctor Hayes, to
whom was propounded a similar question, answered, over
a similar objection, as follows: “The effect might be de-
cidedly exhaustive to her nervous system.” The plaintiff
then asked the witness: “Now, what would you say
would be the natural tendencies of that experience?”’ To
which the witness answered, over a like objection by de-
fendant: *“The natural tendency would be that the girl
was suffering a depression, nervous depression, and a
more or less nervous exhaustion.” .

The chief objection to these questions, as we view it, is
the meagre foundation laid for expert testimony on the
subject. We think plaintiff should have been required,
first, to show what the actual physical and nervous health
of the plaintiff was at the time she received the knowl-
edge of the broken engagement, and then to have asked
these witnesses, upon conditions shown, what would be
the natural and probable effect on her physical and
nervous health of a sudden knowledge of a broken en-
gagement. For it is evident that all persons are not at-
fected alike, under like circumstances. It depends much
upon the nature and temperament of the individual as to
how such an incident as the one in question would affect
such individual. One might be prostrated with grief fo'-
lowed by serious physical and mental illness, more or less
enduring, while another might accept it with comparative
indifference., Nor does the same cause always produce
the same effect upon the same person; it depends many
times upon the particular condition’ of the physical and
nervous health of the individual at the time, as also the
circumstanees under which the incident occurs.
~ But, with all this admitted, are the answers, as given
by the witnesses, prejudicial to the defendant, so prejudi-
cial as to require a reversal of the case? We think not.
Conceding, as we may, the meagre basis supplied in this
instance for the introduction of expert testimony, never-
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theless we think that it cannot be said the situation was
one cntirely destitute of ground upon which evidence of
this character might be admitted. It is but fair to as-
sume that, by and through his observations and experi-
ences in more or less constantly treating persons who
have undergone an experience, or like experience, indi-
cated by the facts involved in the hypothetical question,
a practicing physician must gain some knowledge of the
natural and probable effects such an experience would
have upon the physical and mental health of such per-
sons, which the average layman would not possess. This
is all that is requived, under the autherities, to entitle
such evidence to be received. It is in evidence also that
both these physicians had a long personal acquaintance
with the plaintiff; Doctor Mitchell knowing and treating
her occasionally ever since she was two years old, and
Doctor Hayes having a personal acquaintance with her
for at least 30 years. With this fact in the minds of the
-witnesses when they testified, as it doubtless was, the
danger of any mistake in their answer, as applicable to
the instant case, would be reduced to the minimum. We
do not believe such error obtained in the introduction of
this testimony as requires a reversal of the case, and the
exceptions thereto are therefore overruled.

Complaint is also made that the court erred in admitting
evidence of defendant’s reputed wealth. Evidence was re-
ceived from at least three witnesses as to defendant’s
reputation for credit and pecuniary wealth in the com-
munity in which he lived in September, 1918. But this
was followed by instruction No. 23 to the jury: “That
said evidence was not admitted for the purpose of prov-
ing defendant’s ability to pay damages, but as tending to
show the condition in life which the plaintiff would have
secured by consummation of the marriage -contract.”
There was no error in receiving this evidence, when lim-
itud, as it was, in its effect and purpose, by the above
instruction. Stratton v. Dole, 45 Neb. 472, and cases
therein cited. Besides, this evidence was followed by
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further evidence of the same witnesses and others as to
defendant’s actual wealth, and in no instance, we be-
lieve, did the amount of hlS reputed wealth exceed that
given as the amount of his actual wealth, and neither is
anywhere materially disputed by the defendant This
assignment must also be overruled.

Upon the the assumption that the defendant has
properly interposed the alleged existence of plaintiff’s
physical and mental illness as a defense to this action,
he objects to certain instructions given and others refused
on that phase of the case. There may be some question
as to the theory upon which defendant was entitled to
have this phase of his defense considered at all. It is
true he recounts at considerable length in his answer the
irritability of plaintiff, her physical, nervous and mental
illness, unfitting her for the marital relation, and he and
others testified to these facts as existing subsequent to
and including the year 1916, but he nowhere, at any time,
assigned this as -a reason f01 refusing to marrying the
plaintiff; but the sole and only reason assigned for his
refusal, either in his answer or his evidence, up to and
mcludlng September 7, 1918, the date of the last con-
versation between them on the subject, is that plaintiff
rcfused to marry defendant so long as his mother lived.
So it would seem that the only theory, if any, upon which
defendant is entitled to.avail himself of the defense of
- plaintiff’s impaired health is a recognition of the present
existence of the marriage contract, but that he ought not
to be held liable for its breach because of plaintiff’s unfit
physical condition, and it is upon this theory only we
feel warranted in considering this phase of the case.

The chief objections interposed by defendant on this
branch of his case are to instructions No. 13 and No. 22,
given by the court on its own motion, which may be con-
sidered together. Instruction No. 13 is as follows: “The
defendant alleges that the plaintiff, in September, 1918,
was afflicted by a disease that rendered her unfit for the
marital relation. The burden of proof is upon the de-
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fendant to prove by a preponderance of the evidence that
the plaintiff was at that time afflicted by some disease
that unfitted her permanently for the marital relation,
and unless the defendant has so satisfied you by a pre-
ponderance of the evidence you should find against the
defendant on such issue.”

Instruction No. 22 is as follows: “In order that an
illness of one of the parties to a contract to marry con-
stitute a justification or excuse for the renunciation of
the contract or refusal of the other party to consummate
the marriage, it is necessary that such illness be perma-
nent and incurable.”

At first, we were strongly impressed with the belief that
the giving of these instructions, particularly instruction
No. 22, was error for which the case must be reversed.
Upon mature consideration of the whole case, as re-
flected by the evidence, however, we conclude that the
objections should be overruled. It is contended by the
defendant that when the court instructed the jury, in
instruction No. 13, that, before the defendant could avail
himself of the defense pleaded, it was incumbent upon
him to prove that at the time in question the plaintiff
was afflicted with some disease which unfitted her perma-
nently for the marital relation, and when, in instruction
No. 22, the court told the jury that, in order that an ill-
ness of one of the parties constitute a justification for
the refusal of the other party to consummate the mar-
riage, it is necessary that such illness be permanent and
incurable, is going too far beyond the rule established by
the great weight of authority on this question. We
think we will agree with the defendant that the court
probably erred in requiring it to be shown that the al-
leged illness of plaintiff was permaenent and incurable.
We think the better rule in such case is something like
this: YWhere disease or physical disability rendering it
unsafe or improper to marry has developed in either
party to the contract, without intervening fault on the
part of the other, subsequent to the making of the con-
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tract and before its consummation by marriage, such
other party will be required to wait a reasonable time for
a cure to be effected, and if such disease or disability
. proves to be of a permanent character, may refuse to
carry out the contract. See 9 C. J. 339, sec. 31, and cases
cited. But, as before stated, we think this case should
not be reversed because of the error complained of. If
with or without these instructions a verdict for plaintiff
is the only verdict that could be rendered by the jury
under the evidence, the case will not be reversed because
of an erroneous instruction. Stratton v. Dole, 45 Neb.
472. The evidence imperatively demands a verdict for
plaintiff in some amount, and the instructions referred
to could not affect the amount.

In this connection it is perhaps proper to give a brief
statement of what the evidence shows in regard to plain-
tiff’s illness and the facts and circumstances surrounding
the same. The undisputed evidence shows that in the
spring of 1916, and after the contract of marriage be-
tween plaintiff and defendant had existed for nearly 20
years, during which time the plaintiff enjoyed almost
perfect health, she became seized with pains in her neck,
which gradually grew more severe and which caused her,
at times, to be exceedingly irritable and nervous, with
nmore or less loss of appetite, and so continued up to
about July, 1918, although at.no time, however, was she
not able to be “up and about.” In attempts to discover
the nature of her illness she visited and consulted phy-
sicians in Lincoln, Chicago, and the Mayo Brothers at
Rochester, Minnesota, but without, at that time, gaining
further knowledge of the true cause of her ailment. She
then visited California, where she spent some time with
the hope that a change of climate would benefit her
health, returning, however, but little improved. Some
time thereafter it was discovered she was afflicted with
goitre, and after advising with defendant what to do,
stating that she would do whatever he said, in the month
of June, 1918, she returned to the Mayo Brothers at
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Rochester, where an operation for the removal of the
goitre was performed, and where she remained under the
doctor’s treatment for a period of ten weeks, returning
to her home at the end of that time, so runs the evidence,
feeling “good and very happy.” Doctor Mitchell, having
examined the plaintiff after her return, testified that the
goitre had been removed so that there was no longer any
enlargement of the neck, and that the illness had in no
way incapacitated her for the consummation of marriage
or the performance of the marriage functions, including
maternity. :

It is undlsputed that during the whole period of her
illness, except for the short time plaintiff was absent from
home for the purposes above stated, the defendant visited
plaintiff almost daily, accompanied her and her sister on
their trip to California, corresponding with her in her
absence, and treated her with love and endearment in all
respects as he had done throughout this especially long
engagement, cven up to the very evening before her de-
parture for Rochester for the operation, when, as always,
he bestowed upon her the embraces- and caresses of a
lover; yet never once, then or at any other time, intimated
that he desired any modification of the marriage contract;
but, on the contrary, upon an occasion shortly before her
departure for Rochester, the plaintiff, in speaking to de-
fendant of her illness, and stating to him that, if he ever
got tired of her or came not to care for her, she hoped he
would tell her so and they would fix matters up in some
way, the defendant made answer, as testified to by plain-
tiff, “He said he never would give me up as long as there
was a breath in my body.” It was not until plaintiff re-
turned from Rcchester “good and very happy,” as plain-
tiff and others testified, that defendant manifested a dis-
position to have no further relations with her and to
aban.on the engagement. Under these undisputed facts
and circumstances, we submit that the only verdict that
could be rendered is one for plaintiff, and, that being
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true, the objections to the instructions last -referred to
will be overruled. .

Objections .are made to a number of other .instructions
directed to the merits of the case, but to comment on
each separately would extend this opinion to an unneces:
sary length. Suffice it to say they have all been ex-
amined and considered, and we find no error in any or all
of them to justify criticism.

Again, objections are made to numerous so-called “in-
structions,” but which, although paragraphed and num-
bered, consist simply of a recital of facts alleged in the
pleadings. ‘Some of these, however, contain averments of
the pleadings to support which no evidence was offered.
This is not good practice and ought to be avoided, as far
as possible, and the court should submit to the jury only
such issues in support of which at least some evidence
has been admitted.

The final objection of defendant is that the verdict is
excessive, and to such an extent as unmistakably shows
passion and prejudice on the part of the jury that ren-
dered it. While the amount awarded may be somewhat
more than should be permitted to stand, we are not of the
opinion that it is excessive to such an extent as indicates
passion or prejudice on the part of the jury, demanding a
retrial of the case, or that, under the rule, forbids this
court from properly adjusting the amount to be awarded.

There is no doubt but the plaintiff is entitled to a sub-
stantial sum for the breach of this contract. She gave up
more than 20 years of her young life to the defendant’s
courtship of her, materially aiding him in his business
and social life. throughout this long period, excluding
herself in the meantime from the attentions of all others
and the opportunities which might have been hers to con-
tract marriage with another, until now she has reached
an age quite beyond the ordinary marriageable age of a
maiden. On the other hand, it must be said to the credit
of the defendant that throughout all the years of his en-
gagement to plaintiff his relations with her have never been
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other than honorable, kind and indulgent in every respect
until the final breach occurred.

The evidence shows both the reputed and actual wealth
of the defendant, at the time ‘of the breach, to be all the
way from $50,000 to $75,000. The actual wealth of de-
fendant is by no means the sole basis on which damages in
a case of this nature are to be measured, but it is a cir-
cumstance which will be considered in fixing a proper
amount. We are of the opinion that justice will be fully
subserved by a reduction of $5,000 from the judgment as
awarded, leaving a judgment of $17,000 as the amount to
be recovered.

The order will therefore be that, if within 20 days from
the filing of this opinion the plaintiff file in this court a
remittitur of $5,000, the judgment so reduced will be
affirmed; otherwise, the case will stand reversed and a
new trial ordered.

AFFIRMED ON CONDITION.

AvpricH, J., dissents.

BARNEY MCSHANE, APPELLEB, V. CORNELIUS MURRAY ET
AL., APPELLANTS.

FiLep Jury 7, 1921. No. 21682.

1. States: AcTioN: WAIVER. Where by its Constitution the state is
immune from suits against it except as the legislature otherwise
provides, the immunity thus provided cannot be waived by a
voluntary general appearance in the case and a participation in
the trial thereof upon its merits by the attorney general in an
unauthorized action brought against the state.

UNAUTHORIZED AcTIONS. A decree rendered against the
state under the circumstances above stated is void as against the
state, and upon appeal to this court will be vacated and set aside
in so far as the same seeks to bind the state.

3. Dismissal and Nonsuit. Such dismissal of the state from the litiga-
tion, however, does not affect the action against other defendants
against whom the plaintiff had a right to maintain a suit.
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4. Boundaries: ESTABLISHMENT: SUFFICIENCY oF EvIDENCE. In a dis-
pute arising between plaintiff and defendants as to the true
boundary line between their adjoining lands, the sole question de-
pended upon the genuineness of a certain alleged original govern-
ment quarter corner. The trial court found for the plaintiff and
established the corner as contended for by the plaintiff. Evi-
dence examined, and held to support the decree of the lower court.

AprpEAL from the district court for Sheridan county:
Wirriax H. Wesrover, Jupce. Affirmed in part, end
reversed in part.

Clarence A. Davis, Attorney General, and Mason
Wheeler, for appellants. ‘

J. B. Gilmore and J, . Edmunds, contre.

Heard before MoRRISSEY, C.J., ALDRICH, FLANSBURG and
Rose, JJ., DicksoN and Trour, District Judges.

Troup, District Judge.

This is a suit for an injunction. Ilaintift is the owner
and in possession of the southeast quarter of section 25,
township 32, range 46, and defendant, Cornelius Murray,
is the lessee and in possession of the north half of section
36, same township and range, and all in Sheridan county,
\ebmqka the latter description being a part of the
school Lmd owned and leased by the state of Nebraska
and coming to the defendants Murray in 1911 through
mesne assignments of the lease, and lying immediately
south of said section 25. :

A dispute having arisen betweén’ the plaintiff and de-
fendant Murray as to the location of the true boundary
line between the two sections, and plaintiff claiming that
the defendants were undertaking to enter upon and culti-

vate a portion of the land lying within the disputed
tract, but which plaintiff alleges belongs to him, he in-
stltuted this action in April, 1917, to enjoin the dcfend
ants from so doing. Upon pr esentm;; plaintift’s petition
to the judge of the district court for Sheridan county, a
restraining order was issued against the defendants ac-
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cordingly, and the same vemained in force and effect
until the final decree in June, 1920.

At the commencement of the action, Cornelius Murray
and John Murray, only, were made defendants. A year
thereafter, however, but without leave of court to make
additional parties defendant or to issue summons there-
for, a summons was issued against and served upon the
state of Nebraska, commanding it to answer it in the
usual time thereafter. '

None of the defendants having answered, on February
5, 1920, the court entered an order requiring all defend-
ants to answer the petition of the plaintiff on or before
March 8, 1920.  Withont interposing any objection to
the action thus taken by the plaintift in seeking to bring
the state into the litigation, on February 20, 1920, the
state filed its answer, setting out the fact that the state
was the owner of the Tand referrved to in section 36; that
it had leased the same to its codefendants herein and put
them in possession thereof; that it had theretofore caused
said Tand to be surveyed; and that the disputed tract falls
within the boundaries of section 36, and asked that plaiu-
titf's action be dismissed. At about the same time the
defendants Muwrray filed their joint answer, in which they
set forth substantially the same facts as contained in the
answer of the state.  The plaintiff replying denied all new
matters set forth in the respective answers.

A trial was had to the court, and on June 17, 1920, a
final decree was rendered by the court, finding generally
for the plaintiff and against all the defendants; found
the boundary line between the two sections to be as
claimed by the plaintiff; found the corner designated in
the evidence as the “McShane” corner to be the location
of the original government quarter corner, and established
the same as such by the decree, and made the restraining
order theretofore granted a perpetual injunction. The
defendants appeal.

The appellants first contend that the plaintiff has no
lawful right or authority to sue the siate in an action like
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the present one and was without authority or legal right
to make it a party to the litigation, and cites authorities
in support thereof. We are constrained to hold that the
position of the state on this point is well taken and must
be sustained. Section 22, art. VI, of the Constitution of
Nebraska, provides: “The state may sue and be sued,
and the legislature shall provide by law in what manner
and in what courts suits shall be brought.”” Under this
provision, of course, no action can be brought against the
state unless and until the legislature has so provided.
The legislature of the state has acted in pursuance of this
provision of the Constitution and has specified certain
classes of actions which may be brought against the
state. Rev. St. 1913, sec. 1177. In the case of State wv.
Stout, 7 Neb. 89, this court held that the section of the
statute above veferred to “covers all the various claims
and demands on which the state may be sued.” See, also,
Ntate v, Mortensen, 69 Neb. 376, It is quite evident that
the action at bar is not one within any of the classes
mentioned in said section of the statute, and we are not
cited to, nor are we aware of, any other provision enacted
by the legislature since, which would anthorize the main-
tenance of an action in the naturve of the one at bar
against the state. Indeed, judging from the entire silence
of plaintifi’s brief on the subject, we assume that plaintift
is not resisting this claim made on the part of the state.
Of course, if the plaintift had no authority or legal right
to make the state a party to this action or maintain this
suit against it, the voluntary appearance by the attorney
general in behalf of the state and his failure to object to
.the jurisdiction of the counrt over the state did not, and
could not, in any wise bind the state so as to make the
decree rendered against it of any validity. The exception
of defendanis in the particular stated is therefore sus-
tained, and so much of the decree of the lower court as
purports to adjudicate the matters in suit against the
state is vacated and set aside and the :ction as against
the state dismissed.
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"However, a dismissal of the state from the litigation
does not affect the action as to the other defendants.
The plaintiff would still have the right of action against
them personally to restrain them from taking possession
of premises already in the possession of plaintiff. And
this brings us to a consideration of the case upon ifs
merits. -

In 1882 a government survey was made of the two sec-
tions involved in this controversy and adjacent sections,
at which time the section corners and some, perhaps all,
of the quarter section corners were located and marked.
This dispute as to the location of the true boundary line
having arisen, the defendants Murray, in the year 1914,
applied to the state commissioner of public lands and
buildings to have the correctness of the former survey of
section 36 tested, in pursuance of the provisions of sec-
tions 5563, H564, and 5366, Rev. St. 1913, In pursnance of
the authorvity conferred by these provisions of the statute,
the commissioner of public lands and buildings delegated
one I8. C. Sinmmons, then deputy state survever, to make a
retracement survey of these lands with a view of definitely
establishing the boundary line between the two sections.
In March, 1914, Simmons made a retracement survey and
filed his rveport thercof accompanied by a blue-print or
diagram of the premises, a copy of which, with the various
notations thereon, being attached to the record herein.
The chief and about the only point of contention now is
which one of the two points shown upon this plat is the
original government quarter corner, that marked by the
red letter “A” and designated in the evidence as the
“McShane' corner, or the one marked by the red letter .
“B” and designated in the evidence as the “Simmons™
corner.  As before stated, the court found the “McShane”
corner to Le the true one and so decreed. Deputy state
surveyor Simmons in his retracement survey in 1914
r¢jected the MeShane corner as not being an original
govcernment  quarter cormer, and established what he
claimed should he the original government quarter corner



VoL. 106] JANUARY TERXM, 1921, 17

McShane v. Murray.

at “B” or Simmons corner. The statute above referred
to (section 5364) provides that, when such survey shall
have been made and properly approved, filed and re-
corded, it “shall be prima facic evidence of the correct-
1ess thereof.” Is the primae facie case thus made, to-
gether with such other testimony introduced tending to
support it, overcome by direct and positive evidence
against its correctness? We think it is.

The plaintiff testified that in the year 1885 (three yiars
after the original survey was made) he, with other mem-
bers of the Mc¢Shane family, first went into possession of
the seutheast quarter of section 235 as homesteaders and
has occupied it ever since; that sometime in July, 1885,
he first discovered the now so-called “McShane” corner,
lias been familiar with it ever since, and described it as
consisting of two pits and a mound, just the same as all
the other government corners and corresponding in line
with other government covners fo the west; that they
built their house about 20 or 30 rods north of this quarter
corner; that a number of years later one Ball, the then
county surveyor of Sheridan county, was engaged by
them to do some surveying in that vicinity, aud at that
time they had him build up this corner a little more and
dug out the pits to do it with, and that Ball at that time
put a brick in the mound, but, with this exception, left 1t
just the same as it was l)e ore and as it has been since.
John McShane, brother of the plaintift, corroborated the
plaintiff in his evidence in all material respects.

Witness Sage testified that in the year 1887 he leased
the school section in question for a horse pasture, and, in
endeavoring to locate its boundavies in company with the
plaintiff, the plaintiff at that time showed him the quar-
ter corner now called the “McShane” corner, that he
examined it and took it to be a government corner, but
because it was a short section he abandoned the leéase.

Witness Linden testified that his homestead was just
east of the school section, where he had lived since 1884;
that he was acquainted with the boundary lines and sec-
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tion corners in that vicinity; that he first saw what is
called the “McShane” quarter corner in 1885, and that
it looked to him like all the rest of the quarter corners
around there, and was in line with the rest of the corners
to the west, but not with those to the east.

Surveyor Simmons, called in behalf of the defendants,
testified that he had been surveyor and civil engineer
since 1875 and had done a great deal of retracement of
old lines; that he had made the retracement of the
boundary line of section 36 in this case; that, after locat-
ing the four original government section corners, he went
to and examined the corner now called the “McShane”
quarter corner, which he said seemed to have been re-
cently built, and had two large pits and a mound with a
brick in it, which he said compared with other corners
established by former county surveyors, and that the gov-
ernment did not use bricks in establishing its corners.
Upon Dbeing asked: “Did the physical marking of the
McShane corner ditfer in any other way from the mark-
ings of government corners?” he answered: “I don’t know
as it does, I don’t recall any special features.” Being of
the opinion that the quarter corner called the “MeShane”
corner, marked “A” on the plat, was not the original gov-
ernment corner, Simmons rejected it and located the
quarter corner at the point marked “B* on the plat and
called the “Simmons” corner.

Witness McCarthy testified that he had been a surveyor
since 1868, and is the present county surveyor of Sheridan
county; is familiar with the corners of section 36; first
saw the McShane corner about ten years ago; consisted of
two pits and a mound with a brick in it; pits were large
and were in northeast and southwest direction, and, after
making some measurements respecting it, thought some-
thing peculiar about it and could not give it credit for
being the original corner.

Cornelius Murray, one of the defendants, testified that
he had lived in Sheridan county for 35 years, and on
section 36 since 1911; is familiar with the government
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corners of 36; first saw the McShane corner about 1900;
in June, 1885, he and the plaintiff herein, having located
the northeast governmment corner of 36, secured a sul-
veyor's chain and chained pretty 5t1a1"ht west for half
a mile to locate the quarter corner, but could not find it,
although they hunted all around, dlld is positive it was
not there in June of that year.

Three other witnesses testified on behalf of the de-
fendants. Omne who had lived in the vicinity since 1884
said he first saw the McShane corner in 1890, but could
not say it was not there before. Another who lived in
the neighborhood since 1905 said he first saw it about
ten years ago. Another who had lived in the vicinity
since 1887 first saw the McShane corner sometime in the
nineties. This closes the testimony on the subject except
a few field notes which will be referred to presently.

Of course, the testimony of these witnesses who say
they did not see the McShane corner until a greater or
less number of years after 1885, but who had never en-
deavored to see it and had no interest in its discovery
or location, avails little or nothing as against the posi-
tive evidence of persons who actually did see it in 1885
and have been familiar with its existence ever since that
time. So it seems to us that we are compelled either to
find that the four witnesses—the plaintiff, his brother,
-ore falsely, or accept as a fact con-
clusively established that the MeShane corner, such as it
was, was in existence at the point claimed by the plaintift
as early as 1885 at least. If so, what proved fact or even
suspicion under the evidence justifies a finding that said
corner is not a genuine government corner? The defend-
ants have introduced certain field notes of the 1882 sur-
vey which they claim are in corroboration of their theory.
1t is doubtful whether in this case recourse may be had
tc the field notes to contradict the genuineness of the
McShane corner as established by the evidence. The case
of the State ». Ball, 90 Neb. 307, seems to announce the
correct rule in this respect:
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“Monuments erected by the government surveyor to
mark the section corners according to his survey will
control, although in conflict with his field notes. If the
monuments have heen obliterated, but their location can
be ascertained from a consideration of the testimony of
witnesses who know and testify to the fact, the site thus
established will control. If the monuments have been de-
stroyed and their original location cannot be established
by other proof, recourse may be had to the field notes of
the original suvvey.”

The McShane corner was discovered in the summer of -
1885, but three years after the original survey, and at the
time when and by the first settlers who went upon that
land and all described it as looking like all the other gov-
crnment corners. It has never been obliterated or de-
stroyed, but has been a known corner ever since. Under
the rule above stated it would seem that the field notes
cannot be permitted to displace a fixed corner thus estab-
lished. Besides, the field notes are not corroborated by
the discovery of a monument of any character, pits,
wounds, sandstone or anything else in the vicinity of the
so-called “Simmons” corner, although no doubt diligent
search has been made for the same. It is true that the
line connecting the McShane corner with the northwest
and northeast corners of the section is not a straight
line, and that, to our minds, is the strongest evidence
against the genuineness of the McShane corner, but
neither will courses and distances be allowed to prevail
over original government corners convincingly estab-
lished by evidence. We have much respect for the opin-
ions of the witnesses Simmons and McCarthy as practical
and experienced surveyors and believe they honestly en-
tertain a doubt that the so-called McShane corner is the
true original government corner, but we think the evi-
dence does not support such doubt. We think the decree
of the lower court, as to the defendants other than the
siate, was right and should be affirmed.

As before stated, so much of the decree of the lower
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court as purports to adjudicate the matters in suit
against the state of Nebraska is vacated and set aside and
the action as against the state dismissed. As to the
other defendants, the decree is affirmed.

JUDGMENT ACCORDINGLY.

Daxisn H. BURTON, APPELLEE, V. LINCOLN TrAaCTiON COM-
PANY, APPELLANT.
Fuep Jery 7, 1921, No. 21701,

1. Negligence: QuesTioN roR Jury. ‘“Issues as to the existence of
negligence and contributory negligence, and as to the proximate
cause of an injury, are for the jury to determine, when the evi-
dence as to the facts is conflicting, and where different minds
might reasonably draw different conclusions as to these questions
from the facts established.” City of Omaha v. Houlihan, 72 Neb.
326.

1o

. Evidence in the case at bar examined, and held,
the same required the application of the rule above quoted.

AprprEAL from the district court for Lancaster county:
WiLLARD E. STEWART, JUDGE. Affirmed.

Hall, Baird & VWilliams, for appellant.
H. N. Mattley, contra.

Heard before Morrissey, C.J., I'naxspure¢ aud Ross,
JJ., DicksoN and Trour, District Judges.

Trove, District Judge.

The plaintiff, Daniel H. Dwrton, briugs this action
against the defendant, Lincoln Traction Company, to re-
cover damages for personal injuries to himself alleged
to have been sustained through the negligence of the de-
fendant company by a collision of one of the defendant's
street cars with plaintift’s team and wagon at the inter-
section of Twenty-seventh and W streets in the city of
Lincoln.
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The negligence charged against the defendant is that,
just before and at the time the accident happened, it
was running its car at-an unreasonable and reckless rate
of speed, and that it was negligent in the operation of said
car in that it failed to keep the same under proper con-
trol as it approached the intersection where the accident
occurred, and although the plaintiff, before and at the
time he entered upon said intersection, was in plain view
of the defendant’s motorman operating said car, he negli-
gently failed to reduce its speed or give plaintiff timely
warning of the approach of said car, thus colliding with
plaintitt’s wagon and injuring the plaintiff.

The defendant, answering, denies the averments of
regligence attributed fo the defendant, and alleges that
the injuries received by the plaintift were due to the
negligence of the plaintitf in attempting to cross the de-
fendant’s track in front of the defendant’s moving car
nnder such circuwmstances that it ways impossgible for the-
operator of said car to avoid the accident.

The veply of plaintitf denies the allegations of the
answer attributing negligence to the plaintiff. A trial
of the case before conrt and jury resulted in a verdiet
and judgment for plaintiff, from which defendant appeals.

The defendant having made a wmotion for a directed
verdict at the close of plaintift’s evidence, and renewing
the same at the close of all of the evidence, and making a
like complaint on its motion for a new trial, which mo-
tions were all overruled, now submits three assignments
of crror, but all of the same import, which may be
summed up in the single statement: “That the testimony
in the case established the gross negligence of the plain-
tiff and failed to establish any negligence on the part
of the defendant.” Tt seems to be agreed by both the
plaintiff and the defendant, in which agreement this court
concurs, that the above proposition, in turn, resolves itself
into the question whether upon the whole case the evi-
dence was such as required its submission to the jury, or
shonld a verdict have heen directed for the defendant.
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It is in evidence that when plaintiff drove his team and
wagon across the defendant’s track about 100 yards south
of the intersection where the accident happeuned, for the
purpose of driving north on the right-hand side of the
street, he looked both north and south and saw no car at
all to the south and was certain there was none nearer
than Vine street, 100 yards away. He then drove north on
Twenty-seventh street pavallel with defendant’s track
at the rate of about 4 or 5 miles an hour for the distance
of about 150 feet, which took him to the intersection of
Twenty-seventh and W streets, where the accident oc-
curred. Itisadmitted by the plaintiff that he did not again
look south for an approaching street car before venturing
to cross defendant’s track at the W street intersection.
This fact alone, however, is not necessarily conclusive
evidence of negligence. It depends much upon what con-
sideration should be given to the fact that the plaintift
had looked for street cars to the south a’ moment or two
liefore and saw none. In the case of Fairbanks v. Bangor,
0. & 0. R. Co., 95 Me. 78, it is said: “There is no abso-
Iate rule of law that a person riding along a street must
‘Jook and listen for an approaching car before entering
upon the track of an electric railway. Whether his fail-
ure to look and listen amounts to negligence must be de-
termined from all the facts and circumstances proved.”
See, also, Robbins v. Springfield Street R. Co., 165 Mass.
30; Watson v. Boone Elcctric Co., 163 Ta. 316; Callett v.
Central California Traction Co., 36 Cal. App. 240; Wal-
lenburg v. Missouri I’. . Co., 86 Neb. 642.

But, even assuming that the act of the plaintiff in at-
tempting to cross the intersection under the circum-
stances he did was negligence on his part, neither would
this fact alone necessarily bar plaintiff’s right to recover.
The plaintiff’s right to recover would still depend upon
the conduct of the defendant and the manner in which
it operated its car in approaching the intersection while
plaintiff was in the act of making the crossing, and
whether the defendant was negligent or not in the opera-
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tion of its car at this point, under all the facts and cir-
cumstances disclosed by the evidence. “Negligence of
plaintiff in driving across a street railway track without
stopping to look and listen will not excnse the company
from its duty to use reasonable diligence to stop its car
after discovering the perilous situation, and if its failure
to do so, after seeing the danger, directly and immediately
causes an injury to him, the company may be held liable
for such injury.”  Omaha Street R. Co. v. Larson, 70 Neb.
591.  See, also, McKennan v. Omaha & C. B. Street R.
Co., 97 Neb. 281. This was the rule of law even when
any act of contributory negligence of the plaintiff would
bar recovery. IHarris v. Lincoln Traction Co., 78 Neb.
681. A double reason exists for the recognition of the
rule at this time, in view of the comparative negligence
statute. ILRev. St. 1913, sec. 7892,

The motorman in charge of the operation of defendant’s
car testified that he first saw the plaintiff when he came
out of the lumber yard with his team and wagon and
crossed the street to the right-hand side thereof and pro-
ceeded northward at the time the defendant’s car was
crossing Vine street, 450 feet to the south, and that he:
had the plaintiff in plain view from that time until the
collision at or near the intersection of W street; that he
was running from 8 to 10 miles an hour and could stop
his car, when running at that rate of speed, within 25 or
30 feet; that when within about 35 feet of the plaintift
he sounded the gong, and that when it became apparent
that plaintift was attempting to cross the track the car
was between 20 and 25 feet away from plaintiff’s wagon,
“then I applied the air, that is all there is to it;” that
the defendant’s car then hit the wagon, but not hard
enough to jolt it much, and the car stopped exactly where
the wagon was hit.

The plaintiff testified that he was upon the crossing
when he first saw defendant’s car; that his attention was
first attracted to it by the ringing of the bell, and which
seemed to him at that time was about 50 or 60 feet away,

°
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but that it was upon him in an instant; that the car hit
his wagon two times, and that it was the second time that
caused him to be thrown from the wagon and injured.

Other witnesses also testified to different versions as to
how the accident happened, but we think enough has been
stated to show that there was such a conflict in the evi-
dence upon material issues as to require a submission
of the case to the jury. “Issues as to the existence of neg-
ligence and contributory negligence, and as to the proxi-
mate cause of an injury, arve for the jury to determine,
when the evidence as to the facts is conflicting, and where
different minds might reasonably draw different conclu-
sions as to these questions from the facts established.”
City of Omaha v. Houlikan, 72 Neb. 326. See, also,
Kafka v. Union Stock Yards Co., ?7 Neb. 331.

We think the conflict in the evidence in the case at bar
required the application of the rule above quoted. The
trial court submitted all the issues concerning which
there was a conflict of testimony to the jury by appro-
priate instructions, to which no complaint is made. We
think the court did not err in so doing, and the judgment
below is, therefore,

AFFIRMED.

STOCKMEN’S STATE BANK, APPELLER, v. H. G. F1SHBR,
: APPELLANT.

‘

Fiep Jury 7, 1921. No. 21733.

1. Bills and Notes: Boxa Fipe PURCHASER: INSURANCE PREMIUM
NoTe. Where the statute provides that “it shall be unlawful for
any company or agent thereof to hypothecate, sell or dispose of a
promissory note, received in payment for any part of a premium
on a policy of insurance applied for under the provisions of this
chapter, prior to the delivery of the policy to the applicant” (Rev,
St. 1913, sec. 3291), and it appears from the testimony that the
applicant for insurance executed and delivered his note to the
agent for the insurance company for the premium therefor, which
agent almost immediately, and before the policy of insurance had
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been delivered to the applicant, sold and transferred said note to
the plaintiff bank, with full knowledge on the part of said bank of
the purpose for which said note had been given, and that the
policy, for the premium on which said note had been given, had
not been delivered to the maker of said note, held, that plaintiff
was not a bona fide holder of said note and could not recover
thereon.

2 Cases Distinguished. The cases of Citizens State Bank v. Nore, 67
+ Neb. 69, and Bank of Colicge View wv. Nelson, ante, p. 129, re-
ferred to in the opinion, commented upon, and distinguished,

APPEAL from the district court for Dawson county:
Haxson M. (:Ll\[}o\ JUDGE. Reversed.

W. A, Stewart and John . Linderman, for appellant.
Gceorge C. (ullan contra.

lleald befme MORRISSEY, C.J., FLANSBURG and Rosg,
, DIcksox and Trour, 1)1str1¢,t Judges.

Trour, District Judge.

This is an action upon a promissory note for $165.7 5,
which plaintiff alleges was executed and delivered to one
T A McCrystal on April 30,1919,due September 1, 1919,
and by McCrystal sold and tmnsfelred to the plaintiff,
in due course, for a valuable consideration, and without
notice of any defense to the same. The note not having
ieen paid by the defendant when due, plaintiff prays
judgment for the amount of said note and interest.

The defendant, answering, denies that plaintiff is the
owner of the note in suit, and denies that he is indebted
to the plaintiff in any sum whatever, but alleges that the
note in question was given by the defendant to one T. A.
McCrystal, as the agent of a certain hail insurance com-
pany, and in payment of a premium on a policy of in-
surance to be issued by said company to the defendant
against damage by hail; that on the same day on which
said note was given said McCrystal sold and delivered
the same to the plaintiff; that at the time of the sale and
delivery of said note by McCrystal to the plaintiff the
said policy of insurance had not been delivered to the
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defendant, all of which the plaintift well knew at the
time it purchased said note; that at the time defendant
made application for said insurance he informed Mec-
Crystal that he alveady had & certain amount of insur-
ance on his crops, whereupon McCrystal expressed some
Jdoubt as to whether further insurance could be contracted
for, but that he would receive defendant’s application
subject to the acceptance of the same by the company;
that the defendant was never informed by any one that
said application had ever been accepted until after the
crops professed to be protected by said insurance had
been harvested and said note became due; that said de-
fondant never received a policy for said insurance at any
time; that the attempted transfer of said note was un-
Jawful and in violation of the statute of this state, and
the defendant invokes said statute as a complete defense
{o this suit. The reply of plaintiff denies all new matter
pleaded in the answer. On a trial of the case to the
court, without a jury, the court found for the plaintift
and awarded judgment for the full amount of said note,
with interest and costs. A motion for a new trial hav-
ing been made and overruled, the defendant appeals.

The statute referrved to in defendant’s answer is as fol-
lows: “It shall be unlawful for any company or agent
thereof to hypothecate, sell or ddispose of a promissory
note, received in payment for any part of a premium on
2 policy of insurance applied for under the provisions of
this chapter, prior to the delivery of the policy to the
applicant.” Rev. St. 1913, sec. 3291.

The undisputed evidence shows that on April 30, 1919,
on solicitation therefor by one McCrystal, an agent for a
certain hail insurance company, the defendant gave to
McCrystal an application for a certain amount of hail
insurance npon defendant’s growing crops, upon which
some insurance already existed; that, because of some
doubt expressed as to whether the insurance company
would accept the application for the increased insur-
ance, McCrystal stated to the defendant that he would
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receive the application subject to the company’s ac-
ceptance of the same; that at the same time the defend-
ant executed and delivered to McCrystal the note in
suit; that on the same day, or the day following the
giving of the note and application to McCrystal, and
before the application had been accepted by the insur-
ance company, or a policy of insurance delivered to the
defendant, McCrystal sold and disposed of defendant’s
note to the plaintiff herein.

Under these undisputed facts, the act of McCrystal in
selling and disposing of this note to the plaintiff was a
direct and positive violation of the statute above quoted,
and constituted the transaction an utterly illegal and void
one, so far, at least, as McCrystal is concerned. We as-
sume that this much must be and probably is conceded
by the plaintiff. So that the only question left in dis-
pute, and the only one for us to determine, is, did the
plaintiff purchase and receive the transfer of said note
from McCrystal under such conditions and circumstances
as will entitle it to recover thereon?

There ave some other facts practically undisputed which
apply to the plaintifi's participation in the selling and
purchasing of this note. These are that the plaintift
knew, before and at the time it purchased this note from
McCrystal, that the policy of insurance, the premium for
which this note was given, had not been delivered to the
defendant, for plaintiff bought it either on the very dayv
or the day following its execution and delivery by the
defendant to McCrystal. In the very nature of things
Ralston, the president of the plaintiff bank, and who
represented the bank in this transaction, kuwew that it
was a practical impessibility for the policy to have been
executed and delivered to the defendant before that time.
Besides, there is conclusive evidence that Ralston had
actual knowledge of and understood the fact that the
policy had neither been issued nor delivered to anybody
at’the time he purchased this note, for he testified that he
was familiar with the business of writing hail insurance,
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and had, himself, much experieice as a solicitor, and
knew that a hail insurance company would not send a
policy to the insured until the cash for the premium had
been received by it, and that one of the reasons why he
purchased the note was to furnish to McCrystal the cash
to send this company in payment for this and other
policies.

Under these facts and circumstances, therefore, can
plaintiff claim it took the note free of its infirmity and
recover thereon regardless of the situation? If it did
and ecan, then it was folly to have written this provision
into the statutes, for to sanction such a transaction
would defeat the sole and only purpose and object of the
statute, namely, to prevent irresponsible insurance com-
panies and their agents from realizing on the obliga-
tions of applicants for insurance before delivery of the
policies, and without giving them the protection con-
tracted for. '

It is said the statute does not inveigh against the pur-
chaser of a note thus hypothecated, but against the seller
only. It is true the statute does not, in express terms,
make the act of purchasing a note, under the circum-
stances stated, unlawful. Nevertheless, plaintiff, in
taking. the part it did in the transaction; certainly vio-
lated the spirit of the law. As said in the defendant’s
brief, there could be no seller without a purchaser, so
that when plaiutiff purchased said note he knew Mec-
Crystal, the holder thereof, had mno lawful right to sell
it, and that it was a divect violation of the written
statute for him to do so. With full knowledge of this
fact, plaintift actively aided and abetted McCrystal in
the commission of the unlawful act, and without whose
aid the unlawful act could not have been committed. In
our opinion such an act on the part of the plaintift is an
assault upon the law, as well as upon good wmorals.
whether a particular statute made it so or not, which
this court will not sanetion nor encouvage hy aiding the
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one so offending to recover on an alleged cause-of action
hased solely upon the unlawtul transaction.

“The maxims K turpi causa non oritur actio’ and ‘K.
dolo malo non oritur actio,” founded as they are on sound
morals, have for a long time been applied by courts in
the practical administration of justice. Under the doc-
trine expressed in these maxims it has been said that no
court will allow itself to he made the instrument of en-
foreing obligations alleged to arise out of a contract or
transaction which is illegal. The rule rests upon the
broad ground that no court will allow itself to be used
when its judgment will consummate an act forbidden by
law. # * % The general rule that no action ecan be
hased on an illegal’contract is therefore not open to
question.” 6 R. €. L. 816, see. 215, In Rudolph v. Win-
ters, ¢ Neb. 125, it is said:  “Whenever a claim is bot-
tomed on an immoral or illegal transaction, no right what-
ever can be founded upon such contract which the law
will sanction or the courts maintain.”

The plaintifi cites the case of Citizens State Bank v.
Nore, 67 Neb. 69, as authority for the contention that
plaintiff has the right to recover on the note in snit. We
think the case is not in point.  The bank, in the case
cited, had no knowledge of any infirmity in the note pur-
chased. In the opinion it is said: “DBrett (the seller of
the note) was a stranger in the town and the cashier had
seen him only once before, but there is no evidence that
the cashier or any of plaintiff in error’s officers or agents
had any knowledge or notice of the purpose for which the
note was given.” And, therefore, the conrt held the pur-
chaser to be a bona fide holder. In the case at bar, how-
ever, the plaintiff bank had full and complete knowledge
of the infirmity of the note purchased, and therefore was
not a bona fide holder, neither was it an innocent pur-
chaser under the negotfiable instruments act. Rev. St
1913, sec. 5374.

Tt may, perhaps, be proper here to c¢all attention to the
case of the Bank of College View v. Nelson, ante, p. 129
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In that case this court held, through Rosg, J., delivering
the opinion: “As a general rule, courts will not refuse
tc enforee a bank’s contract for the loan of money, or
disallow damages for a breach thereof, merely because the
amount lent exceeds 20 per cent. of the capital and sur-
pius, notwithstanding a statute penalizing the banker for
exceeding that limit.” [u the body of the opinion it is
said: “In limiting the amount of an individual loan to
20 per cent. of the capital and surplus and in directing
punishment for exceeding that limit, the statute estab-
lished a 1rule for the government of the bank.””

The statute in the case referred to was not enacted for
the particular purpose of protecting the borrower, but
as “a rule for the government of the bank.” Here, in our
opinion, lies an important distinction between the case
referred to and the one at bar. The statute in the case
at bar was evidently enacted for the express purpose of
protecting the maker of a note, executed under the cir-
cumstances indicated, who had no part in its unlawful
transfer, yet who may be grossly defrauded by such trans-
fer except as he is protected by the statute.

We think the court erred in rendering a judgment for
the plaintiff, and the same is

REVERSED.

CARTER TRANSFER & STORAGE COMPANY ET AL., APPELLANTS
) gl
v. ALLEN 8. CARTER ET AL., APPELLEES.

Fivep JoLy 15, 1921, No. 21452.

1. -‘Trade-Name: Uxramr CodPETITION. Where an established business
with a trade-name representing good-will is drawn into competi-
tion by a recent rival wtih a name so similar and so displayed
as to be likely to mislead the former’s customers and the public,
the denial of a purpose to do so has little weight in the defense
of a suit to prevent such a wrong.

: IngunNcTioN, Equity may enjoin‘the use of a
truck painted white with the name “Carter Brothers Transfer”



H32 NEBRASKA REPORTS. [VoL, 106

Carter Transfer & Storage Co. v. Carter.

displayed thereon in red letters, where it has recently come into

competition with a formerly established business built up under

the trade-name of the “Carter Transfer & Storage Company,” a

trade-name representing good-will, and displayed in red letters

on trucks painted white, the similarity being such as to be likely
' to mislead the public and the customers of the latter company.

ArreaL from the district court for Lancaster county:
Lruiorr J. CLEMENTS, JUDGE.  Reversed, with directions.

. C. Foster, 0. K. Perrin and S. M, Kier, for appel-
lants.

Ntewart, Perry & Stewcart, contra.
bl b4

Leard before Morrissey, C.J., Day, Deax, Lerron and
Rosg, JJ.

Per Corianm.

This is a suit in equity to enjoin Allen 8. Carter and
David O. Carter, defendants, from using in Lincoln for
the transportation of freight for hire any truck, van, or
other vehicle, while painted white, with the name “Carter
Brothers Transfer’” thereon in red. The trial court dis-
missed the suit, and plaintiffs have appealed.

The controlling facts are not in dispute. There are
two plaintiffs and both are corporations. KFor more than
12 years one of the plaintiffs, the Carter Transfer & Stor-
age Company, was engaged in the business of transport-
ing freight for hire in Lincoln and vicinity. Its name
appeared on its letter-heads and other stationery. It had
over 500 contracts in its corporate name. It had many
trucks and vans which it used on the public streets and
at the railway stations. These were painted white and
there was displayed thereon in red letters the trade-name
of “Carter Transfer & Storage Company.” In that name
the corporation acquired a good reputation and estab-
lished an extensive, profitable business. Prior to 1919,
no one by the name of Carter, except those connected
with the Carter Transfer & Storage Company, had been
engaged in the business of transporting freight for hire in
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Lincoln. The other plaintitt, the Globe Delivery Com-
pany, was and is also engaged in the business of trans-
porting freight for hire in Lincoln. In April, 1919, the
business of the iwo corporations was consolidated and it
has since been carried on partly in the name of one and
partly in the name of the other. The principal owners
of the stock of the Globe Delivery Company bought the
capital stock, business aud property of the Carter Trans-
fer & Storage Company, including its good-will and the
right to use its name, letter-heads, other stationery, trucks
and vans. The original contracts for the transportation
of freight were carried out in the name of the Carter
ransfer & Storage Company and its letter-heads and
other stationery have been used for that purpose. Some
of the vans and trucks as originally painted white with
the trade name displayed therceon in red have been con-
iinnously used without change since the consolidation.
Other vans and trucks now in use bear the names of both
corporations, the Globe Delivery Company as successor
to the Carter Transfer & Storage Company. In this man-
ner the new management has sought to retain as property
owned by plaintiffs the good-will of both.corporations.
Prior to the consolidation each of the two defendants,
Allen 8. Carter and David O. Carter, had been connected
with the Carter Transfer & Storage Company in one
capacity or another as stockholder, officer or employee.
They are sons of the founder of the business enterprise
conducted in that corporate name.

While the business of plaintiffs was being conducted
in the names and in the manner outlined, defendants en-
gaged in the same business in the same place and used
on the public streets of Lincoln and at the, railway sta-
tions a truck painted white with the name “Carter
Brothers Transfer”’ displayed thereon in red letters.

Defendants plead and testify that they are not using
the name “Carter Brothers Transfer” and their truck for
the purpose of deceiving the public and the customers of
plaintiffs or for any purpose of diverting the business of
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plaintiffs to themselves. They further plead and testify
that they are engaged in the business of traunsporting
freight for hire under their own name, as they claim
a right to do, operating their truck honestly in good
faith for the purpose of doing a legitimate business.

The uncontradicted proof, nevertheless, shows that at
least two regular customers of the “Carter Transfcr &
Storage Company” gave their business to “Carter
Brothers Transfer' after the latteir in that name became
a competitor, that the mail of the two rivals is often con-
fused, and that freight is sometimes mixed at the railway
stations. Defendants have not been contented to wuse
their own names without employing words in the name of
their competitor or without imitating the latter’s method
of display. They have utilized their patronymic with
“Brothers’ and “Transfer” in red letters on a white back-
ground on their truck. As thus displayed before the
public there is a marked similarity between the name
“Carter Transfer & Storage Company” and “Carter
Brothers Transfer.” Without regard to the intentious of
defendants the similarity is well calculated to mislead the
public and customers of plaintiffs into believing that
“Carter Brothers Transfer,” thus displayed on the truck,
is the name of the identical business established by the
“Carter Transfer & Storage Company” during -years of
rectitude and efficient service.

Good-will in connection with a business is property.
The owner of a business and of the property used in con-
ducting it is the owner of the good-will. The name is the
trade designation of the business to which the good-will
attaches. The unfair use of a new artificial name by com-
Jretitors, where the effect is to transfer to them good-will
of a business previously established by others under a
similar trade name, is a misappropriation of property.
The good-will of the Carter Transfer & Storage Company
belongs to plaintiffs, and not to defendants. It is intan-
gible property which a court of equity may protect. The
modern rule, founded on business integrity and fair com-
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petition and  supported by the better reasoning, is:
Where an established business with a trade-name repre-
senting good-will is drawn into competition by a recent
rival with a name so similar and so displayed as to be
likely to mislead the former’s customers and the public,
the denial of a purpose to do so has little weight in the
defense of a suit to prevent such a wrong. 26 R. C. L.
8738, sec. 51, 885, sec. 605 Payn’s Souns Tobacco Co. v.
Payette, 149 N Y. Supp. 183; Lynn Shoe Co. v, Auburn-
Lynn Shoe Co., 100 Me. 461, 4 L. R .%ones. 960, and
note; W. 3. Mfg. Co. v. Rubenstein, 236 Mass. 215, 11 A.
I.. R. 1283; Kyle v. Perfection Mattress Co., 127 Ala. 39,
50 L. R AL 6285 Hudson v. Osborne, 39 L. J. (Eng.) 79.

The undisputed evidence shows that the name adopted
by defendants and their manner of displaying it on their
truck will quite likely mislead the public and customers
of plaintiffs to the injury of the latter. Without ques-
tioning the motives or the honesty of defendants, who no
doubt had an honorable part in building up the business
of the Carter Transfer & Storage Company, a court of
equity should hold that they have made no defense to
this suit.

The judgment is reversed and the cause remaunded, with
an instruction to the district court to grant an injunction
according to the prayer of the petition of plaintiffs.

REVERSED.

Topwarp L. S1MON, APPELLANT, v. H. J. Catiiror CoM-
PANY ET AL, APPELLEES,

Frep Joury 15, 1921, No. 21936.

Arreal. from the district court for Lancaster County:
Wirrarp E. Stewart, JUDGE. A ffirmed.

Robert J. Gireenc and IT ugh C. Wilson. for appellant.
Kennedy, Holland, DeLacy & McLaughlin, contra.

Teard before Morerissey, C.J., ArprrcH, DAy, Drax,
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FrLANSBURG and RRosg, JJ.

Per Cukianm.

This is a claim under the workmen’s compensation act.
Laws 1913, ch. 198. Plaintiff was injured while in the em-
ploy of defendant, II. J. Cathroe Company, and under
judgments heretofore pronounced has recovered compen-
sation. The present proceeéding is in the nature of an
application (o have the court declare that there has been
a change in plaintifi’s condition since the former judg-
ment wherein plaintift was found to be suffering from
permanent partial disability, and the court is now asked
to hold that he is suffering from permanent total dis-
ability. There was no new question of law presented,
and the question before the trial court was omne of fact.
Plaintiff offered the testimony of men eminent in the
profession of medicine and surgery, one of whom had per-
formed the original operation on plaintiff and had testi-
fied on a former hearing of the case. Without undertak-
ing to quote this testimony, but giving it the full force
that plaintift’ claims it is entitled to, we may say that it
tends to support plaintift’s claim of permanent total dis-
ability. But defendant offered testimony of others, also
cminent in the profession of medicine and surgery, and,
without setting out their testimony, it may be said that it
shows plaintiff is suffering permanent partial disability.
On this conflicting evidence the trial court found gen-
crally for the defendants.

Tt is the settled law of this state that a finding of the
district court on an issue of fact in a compensation casu
will not be set aside on appeal, where it is supported by
sufticient evidence, or where the evidence is substantiallv
conflicting, unless the finding is clearly wrong, Manning
+ Pomercic. 101 Neb. 127; iller v. Morris & Co., 101
Neb. 1695 Kanscheit v. Garrett Loundry Co., 101 Neb.
1025 Anderson v. Kiene, 103 Neb., T73; American Smelting
& Refining Co. v. Cassil, 104 Neb. 706; Lincoln Gas &
Klectrie Light Co. v. Crowley. 104 Neb., 701; Christensen
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v. Protector Sales Co., 105 Neb. 389. And this is the gen-
eral rule. Note to L. R. A. 1916A, 266.

The evidence being ample to sustain the judgment, the
issue of fact determined by the trial court will not be
disturbed.

The judgment is

AFFIRMED.

STANLEY FoX v. STATE OF NEBRASKA,
FiLep Jury 15, 1921. No. 21407.

1. KEvidence examined, and held to sustain the verdict.

2. Rape: CHASTITY: EVIDENCE. Where, on the trial of one charged
with rape upon a girl over the age of 15 years and under the age
of 18 years, the evidence shows that defendant was one of a
party making the assault, and that before the commission of the
act charged against defendant prosecutrix had been ravished by
another member of the party, it is proper for the court to in-
struct the jury that the intercourse had by prosecutrix with the
first assailant did not render her unchaste within the meaning of
the statute.

Ernror to the district court for Douglas county: WiL-
LiAM A. REDDICK, JUDGE. . Affirmed; sentence reduced.

Jamieson & O’Sullivan and C. J, Southard, for plaintiff
in error.

Clarence A. Davis, Attorney General, and C. L, Dort,
contra.

Heard before Monrrissgy, C.J., Day, DeaN, I'LANSBURG
and Rosg, JJ.

Mornrissey, C.J.

Defendant pros.cutes error from a conviction of the
crime of rape in the district court for Douglas county.

On the evening of September 13, 1919, defendant, a boy
19 or 20 years of age, and three other boys and two girls
went “joy-riding” in the city of Omaha. After driving
about the city for a short time they drove to the edge of
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the city onto a street little used, and there the Loys as-
saulted the girls.

After presenting 14 assignments of error, the brief
recapitulates and reduces the number to six, which it
says is a sufficient “statement of the record necessary to
present these errors.” These six assignments may be
summed up in the statement that the evidence is insuffi-
cient in law to sustain the vevdict, and that it is especially
lacking in corroborating cvidence of the principal fact
charged, and {testified to by the prosecutrix.

The boys were well acquainted, one with the other, hut
prior to that evening none of them had met either of the
girls. While two of the boys were riding in the automo-
bile they accosted the girls, who had shovtly before left a
school entertainment, and invited them to ride. The in-
vitation was accepted. Subsequently defendant and an-
other boy joined the party. The girls were indiscreet in
accepting an invitation from young men whom they did
not know, but they were only 17 years of age, had lived
in a city but a short time, and lacked the knowledge of the
world that years will bring them. The record shows that
they were virtnous givls, and there was nothing in their
appearvance or conduct to invite the assaults that were
later made upon them.

Shortly before the assaunlt defendant and another boy
cot out of the car, which proceeded for a short distance,
when it was stopped. One of the party explained that
the supply of gasoline was exhausted. The girls, evi-
dently feeling that their companions had criminal designs,
alighted from the car. One girl attempted to walk home,
but she was immediately followed and assaulted by one
of the party. Prosecutrix undertook to crank the car,
when she was assaulted and ravished by the boy who had
Deen driving. Presently defendant, who, as heretofore
stated, had left the car some time before, came up and,
according to the testimony of prosecutrix, had forcible
intercourse with her. Defendant claims to have only
caressed her, and denies having had sexual intercourse.
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At the preliminary hearing, on cross-examination, prosecu-
trix testified that defendant did not have intercourse with
her, but on the main trial she testified that he had, but
said the act was not completed because some one in the
party called out that a man was coming on horseback, and
defendant desisted.

The entire party later got into the car to return to the
city, but at the first opportunity prosecutrix left the car,
fled from her assailants, and the assault was reported to
the police authorities forthwith. The story of prosecutrix
is fully corroborated by her girl companion, except only
as to what occurred during the few moments they were
separated. The physical condition of prosecutrix, as de-
scribed by a physician who examined her shortly after
the assault occurred, also corroborates her. The evi-
dence is sufficient to sustain the verdict.

In addition to the assignments heretofore mentioned, it
is urged that, because the proof shows prosecutrix was
first ravished by one of defendant’s companions, she was
not, therefore, previously chaste within the meaning of the
statute, and that it was ervor to give instruction No. 6,
which told the jury that, “in order to sustain a conviction
in this case, the evidence must show beyond a reasonable
doubt, among other things, that the female with whom
sexual intercourse is alleged to have been had was, prior
to that intercourse, sexually pure,” but also told the jury
that it was sufficient if the state had established the
chastity of the prosecuting witness previous to the night
of the transaction described in the evidence, and that the
fact that prosecutrix shortly before the assault alleged to
have been made by defendant had been assaulted and
ravished by his companion would not render her unchaste
within the meaning of the statute.

In Bailey v. State, 57 Neb. 706, the rule is announced
that a woman not “previously unchaste” within the mean-
ing of the statute is one who has never had unlawful
sexual intercourse prior to the intercourse with which de-
fendant stands charged. There, however, the court was
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considering a record which showed that the prosecuting
witness had permitted defendant to have unlawful inter-
course with her in another state prior to the time charged
in the information. In the discussion the court cor-
rectly stated the purpose of the statute to be the pro-
tection of the virtuous maidens of the state. A statute
which would permit a party of men to assault a maiden
and have jntercourse with her forcibly and against her
will, and then permit the acquittal of defendant because
he was not the first of the party to have such intercourse,
would fall short of the object so well stated by the author
of the opinion in Bailey v. Ntale, supra. Where a prior
act of intercourse was had with prosecutrix, forcibly and
against her will, she was thereby debanched in a physical.
but not in a moral, sense and was still chaste within the
meaning of the statute. The instruction of the court was
proper under the evidence.

Defendant is younyg and appears to have bheen indus-
trious and well-behaved prior to the commission of the
c¢rime of which he has been convicted. IIe was not one of
the moving spirits in the organization of the party nor
cne of the leaders in the assault. While the crime is a
heinous one, it is easy (o helieve that he yielded to the
evil influence of his companions, rather than to inherent
criminal tendencies. The case seems to fall within the
provisions of section 9179, Rev. St. 1913, The term of
penal servitude is reduced to four years; and, as thus
modified, the judgment of the district court is affirmed.

' AFFIRMED.

GrorceE T. LOWMAN, APPELLANT, V. JOSEPH SHOTKOSKI,
APPELLEE.

FiLep Jury 15, 1921. No. 21629,

1. Contracts: CoxsTrUcTION. Where the language of a written con-
tract is susceptible of two interpretations as to the time when it
became effective, and parol evidence has been introduced without
objection as to the surrounding circumstances at the time of its
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execution, the court will consider all the facts in evidence in
order to arrive at the meaning and intention of the parties at
that time.

Brokers: ActioN rok Loss or Prorrrs. An action for loss of profits
cannot be maintained where the evidence establishes that the
sale, damages for the loss of profits on which the plaintiff seeks
to recover, was not an actual bona fide sale.

[

Arpearn from the district court for Platte county: A.
M. Post and Grorcr H. Trmoyas, Juoers. Affirmed.

Glarlow & Long, for appellant.
Reeder ¢ Lightner, contra.

Heard betore Mornissey, C.J., Arpvricir, Day, Dpax,
i'nanserre, Lerron and Rosg, JJ.

LeTTON, J.

Defendant entered into a written contrace wicth plain-
tiff whereby he appointed plaintiff “sole and exclusive
agent to sell” his 363-acre farm in Nance county for
$70,000. He agreed to pay $1,000 commission, and a
further commission of all over $69,000 for ‘which the
agent might seltl the land. The terms of sale were: “Cash
to bind the sale, $4,000; balance as follows: T'irst mort-
gage $20,000 for 9 vears at 314 per cent., second mortgage
$8,800, 5 years, March 1Ist, 1920, at 6 per cent., and
$27,200 March 1st, 19207 The contract gave the agent
the right to purchase on the terms named therein, and
deduct commission. Tt also provided: “Terms of this
contract to be valid and binding for the term of 10 days
from the date hereof.”

The petition pleads that on the same day plaintiff
tendered defendant the sum of $4,000 as first payment on
the real estate, as provided in the contract; that he in-
formed defendant that he was ready, able and willing to
purchase the land, but that defendant refused and failed
to execute the proffered contract of sale, or any other con-
tract, but permitted the land to be sold by another agent,
making performance of his agreement with plaintiff im:
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possible; that plaintiff had the land resold at that time
to one Bisson, and that he lost his profit on such sale
amounting to $2,905, for which he prays judgment.

The answer admits the contract, but alleges that at the
time of its execution the land was listed with other agents,
including one Schild; that Schild had shown one Eggli
his farm and was about to close a contract of sale with
Eggli; that defendant had signed the contract on July
15, and had given Schild the entire day of July 16,1919,
to complete the sale; that before the contract with plain-
tiff went into effect, Schild sold the land to Eggli; that
plaintiff knew Eggli was Schild’s customer and had prac-
tically closed the deal; that plaintitt, through Bisson, who
was his partner or accomplice, induced Eggli to sign a
contract of purchase of the land from Bisson by falsely
representing to Eggli that he could not purchase the land
through any one but plaintiff ; that as soon as Eggli ascer-
tained the truth he canceled the contract with Bisson,
and purchased the land through Schild; that neither
plaintift nor Bisson wished to purchase the land for him-
self, hut the ofter to purchase was made only upon the
strength of a sale by Disson to Eggli, and was really
made in behalf of Eggli.

At the conclusion of the evidence the defendant moved
for a directed verdict. The motion was sustained and -
judgment of dismissal rendered; from which plaintiff ap-
peals. :

The evidence on behalf of plaintiff establishes that one
Bisson, the owner of a restaurant in Codumbus at which
plaintiff boarded, told him on July 15, 1919, that he had
i contract as agent with Eggli for the sale of his land in
Polk county; that Eggli wanted to purchase the Kelm
land owned by defendant in Nance county; that it would
have to be sold within a certain time, and that other
parties had a contract for the sale which had expired.
The morning of the next day, July 16, he and Bisson
drove to defendant’s house. Plaintiff asked defendant if
he would give him a contract for a short time, and 10
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days’ time was agreed upon. Plaintiff drew up the con-
tract, which defendant signed. Bisson was present at
this conversation. Plaintiff testifies that on the way
home he tried to sell the land to Bisson, and finally sold
it to him that afternoon for $197 an acre; that Disson
gave him a check for %3,990 and $10 in money; that
later in the day he and Bisson drove out to see defendant,
and he told defendant he was ready to make the deal ; that
defendant wanted to consult his banker at Genoa; that
on the way there defendant said: “\What if Vaught has
sold the land?'" I said, “Go call him and ask him, and if
he has sold it, it is all 1right with me; but if he has not
sold it, it is my deal;” that defendant tried to call Vaught
by telephone, but could not reach him. While the banker
was looking at the contract in the bank, Vaught called
defendant out, and when defendant returned he informed
plaintiff that Vaught had sold the place, and he could
not go further with him. :

The evidence in behalf of plaintiff further establishes
that, after their retwrn from defendant’s home in the
morning, Bisson showed Kggli the contract with Lowman,
and called his particular attention to the clause in which
it states that Lowman had the exclusive agency, and told
Eggli he would have to buy the farm from Lowman or
him; that Eggli then entered into’a contract to buy from
Bisson, but, when he ascertained later that he could
still purchase the Jand from Vaught, he refused to com-
plete the contract, and his check was returned to him
and he bought through Schild and Vaught.
~+ Plaintiff’s position is that he had the right to sell the

land, or to purchase it himself for 10 days, including the
16th- day of July. Defendant insists that the pretended
offer of purchase by Lowman and sale by him to Bisson
were not made in good faith, but only as part of a
scheme to procure a commission on the sale to Tggli
made by Schild and Vaught. He also contends that the
language for terins of “10 days from date hereof” means
that the day of the date is excluded, and further that
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plaintiff knew he had no authority to sell on the 16th.
The courts are by no means uniform in their construction
of language of. this nature in a contract. Generally
speaking, the word “from” is a term of exclusion, but
since the decision in Pugh v. Leeds, 2 Cowp. (Eng.) 714,
in which the subject was examined at length by Lord
Mansfield, it is generally held that, though a term of ex-
clusion, it is to be construed inclusively or exclusively
according to the context, the subject-matter, or the ex-
pressed intention of the parties. 38 Cyc. 317. The con-
text yields no light on the question presented, but no ob-
jection was made to parol testimony tending to disclose
the intention of the parties.

Among other things the contract provides: “We
further agree not to price said land to any person whom-
soever, or to do or perform any act that might interfere
with the operation of this agency or the sale of said
property by said agent.” The testimony of plaintiff dis-
closes that he knew that Vaught had the right to sell the
land that day. If the contract was in force on the 16th,
neither defendant nor Schild and Vaught had the right to
sell to any one else than plaintiff, and this and other un-
disputed facts show the understanding of the parties was
that Vaught or Schild might_sell on that day. Furthei-
more, on the evening of the 15th, defendant and wife had
signed a written contract for the sale of the land pre-
sented by Vaught, and were anticipating its execution on
the 16th. But even if the contract included the 16th,
we are of the opinion that the evidence does not establish
that plaintiff ever suffered any actual loss of profits. He
and Bisson both knew before they went to see defendant
carly in the morning of the 16th that Iiggli was negotiat-
*ing with Schild and Vanght for the purchase of the land.
They deny defendant’s testimony that he told them that
moening the facts as to the transaction with Vaught the
night before, but their own testimony convicts them of
knowledge of the negotiations. After they returned to
(‘olnmbus, Bisson showed Eggli ‘the contract with plain-
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tiff and called his particular attention to the clause giving
plaintift the exclusive agency to sell, and procured a con-
tract from Eggli to purchase the land. Bisson says he
then bought the land from plaintiff, and later in the
evening they drove to defendant’s house, where plaintift
attempted to buy. Before this time Schild and Vaught
had shown the land to Eggli, and he had determined to
buy it when he sold his land. The fact that Bisson ne-
gotiate:d the sale of Eggli's land is not material except to
show the intimate connection of Bisson with Eggli’s land
transactions.

The conduct of Lowman and Bisson in their dealings
with Eggli and with defendant, as narrated in their testi-
mony, the haste and expedition with which they worked,
tLe fact that Bisson showed Eggli the Lowman contract,
as'we have stated, after he knew that Eggli had already
made up his mind to buy from Vaught and was anxious
to obtain the land, and that this occurred before the sale
that plaintift asserts he made to Bisson took place, con-
vinces us that their actions were not in good faith; that
the sale to Bisson was merely colorable o1 pretended;
that plaintiff never suffered any actual loss of profits and
has no right to recover in this case. This decision-is
based upon the undisputed testimony, and the natural,
reasonable and proper inferences to be drawn from the
conduct of the parties as narrated by the witnesses on
behalf of the plaintiff. We conelude that the district
court made no error in dirvecting a verdict for the de-
fendant, and that a verdict in favor of plaintiff could
not be sustained. '

AFFIRMED.

A. . THOMPSON, PLAINTIFF, V. JOHN H. Tonh BT AL., Ar-
PELLANTS : M. I&. MICHELSON, APPELLEE.

Firep JuLy 15, 1921, No. 21663.

Homestead: FORECLOSURE SALE: EsTopPEL. One T. was the owner of
six lots covered by a mortgage, two of which lots were occupied
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as the family homestead. The property was sold separately under
foreclosure proceedings in which a judgment creditor was found to
have a second lien. T. took a nine month's stay of the order of
sale under the statute. Held, this did not estop him from claim-
ing, after confirmation, the surplus proceeds arising from the
sale of the lhomestead property.

AprrranL from the district court for Wheeler county:

Bavarp H. Paixe, Jupee.  Rerersed, with directions.

v

Albert & Wagner and J. U, Shrere, for appellants.
AL L. Bishop, contra,

Heard before LErrox, Day and DEAN, JJ., Goon and

RapeR, District Judges.

-

LerTox, J.

This was a suit to foreclose a mortgage on six lots be-
longing to John H. and Mary I. Todd, two of which con-
stituted their family homestead. M. I£. Michelson was
the owner of a judgment against the Todds. The two
lots constitu'irg the homestead were sold separately from
the other fous, the homestead bringing $700 and the other
lots $600. After the satisfaction of the mortgage debt
there remained about $568 surplus.  Defendants filed a
petition to have this surplus paid to them by virtue of
their homestead rvight in the two lots. Cross-petitioner
Michelson objected, claiming the same by virtue of . the
lien of her judgment, and also pleading that defendants
Todd are estopped from asserting the homestead right at
this time, having filed a request for a stay of the order of
sale, which was granted.

The court found that, on account of a stay having been
requested, the Todds were estopped to claim the surplus.
A case very similar in its facts is Hooper v. Castetter, 45
Neb. 67.  In that case the court held that the question of
the homestead right of the mortgagor was not involved
nor litigated in the foreclosure suit; that the decree
rendered therein was not a bar to the mortgagor’s appli-
cation to have the surplus paid to him in lieu of his
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homestead; that, though the judgments were liens upon
the real estate, they were subject to the mortgagor’s
homestead rights in the property; that the decree in the
foreclosure suit finding the judgments were liens and
ordering them paid out of the surplus should be construed
to mean that they were liens and shounld be paid out of
the surplus, subject to the mortgagor’s homestead rights;
that the judgment creditors did not acquire by the decree
any 01eate1‘ liens upon or right to the money than they
had against the property, and that the surplus might be
claimed as exempt at any time before it was finally dis-
tributed by the order of the court.

We are satisfied with the reasoning in that case. It is
decigive of the question presented. The judgment of the
district court is reversed and the cause remanded, with
instructions to award to defendants Todd the surplus
arising from the sale of their homestead.

REVERSED.

STATE, EX REL. CTTY OF O'NEILL, RELATOR, V. GEORGE W.
\L\nsn 4\1 pIToR Or PUBLIC AcCOL NTS OF THE %'m'rp
or \FRR.\Q[\\ RESPONDENT.

Fep Juny 15, 1921. No. 22121,

Mandamus: REGISTRATION or MuUNICIPAL Boxps: VarLmpity oF ELEc-
Ti0N. In a mandamus proceeding brought to compel the auditor
of public accounts to register certain water-works bonds issued
under the provisions of section 5119, Rev. St. 1913, as amended
in 1917 (Laws 1917, ch. 103), held, (1) that such an election may
be ordered by the city council by resolution; (2) that a notice of
such an election which called for the election to be held “at the
regular polling places in said city,” in the absence of a showing
‘that it was not so held, will be considered sufficient; (3) that, in
the absence of affirmative evidence to the contrary, the court will
presume that the judges and clerks of election were either legally
appointed or were de facto officers.

ORIGINAL proceeding in mandamus to compel the state
auditor to rvegister water-works bonds of the city of
O’Neill. Wit allowed.
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W J. Hammond, for relator.

Clarence A. Daris, Attorncy General, and  Mason
Wheeler, contra.

Heard before Lgrron, Day and Deax, JJ., CLeMeNTS
and MorxNiNG, District Judges.

LrrTox, J.

This is a mandamus proceeding brought to compel the.
auditor of public accounts to register certain bonds of the
city of O’Neill in the sum of $19,000 issued for the pur-
pose of maintaining and extending the water-works of the
city. The rvespondent refused to register the bonds for
the following reasons: IFirst, that the bond clection was
called by the council by the adoption of a resolution, and
not by the passage of an ordinance. While there have
been some slight changes in the statute since the decision
in State v. Babeock, 20 Neb. 522) we are convinced that
the changes do not materially affect the question pre-
sented, that the reasoning of that case still applies, and
that the council had power to call the election by resolu-
tton.  Second, that the notice, which called for the clec-
tion to be held at “the regular polling places in said city,”
was defective, and was not sufficient notice to the elec-
tors of the locality of the polling place. This identical
question was presented in Hurd v. City of Fairbury, ST
Neb. 745, and was decided against the respondent's con-
tention. The decision governs in this case. '

IFfurther complaint is made that the history presented
does not show the appointment of judges and clerks of
election. In the absence of affirmative evidence to the
contrary, the conrt will presume that the judges and
clerks were either legally appointed or were de facto
officers. A peremptory writ of mandamus is allowed as
prayed.
‘ WRIT ALLOWED.
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Ananps Ko GILBERT, APPELLEE, V. GEORGE ROTHE ET AL,

<

APPELLANTS,
FrLep Jury 15, 1921, No. 21606.

Action: Coxstrccriox oF Preaping. A petition alleging facts
which show that plaintiff was the owner of the merchandise in a
store conducted by him, and that he was wrongfully dispossessed
by defendants who illegally seized the merchandise and de-
tained the stock five days, thus causing damages in a specific
amount pleaded, held to state a cause of action for trespass cog-
nizable in a court of law, notwithstanding an unnecessary plea
that defendants acted pursuant to a conspiracy to violate an in-
junction granted by a court of equity.

Sheriffs: WgoNGcrUuL LEvy: Liasrmity. A sheriff who levies on
property of a wife under an execution against her husband is
liable for resulting damages.

Process, Abuse of: LiaeiLity. A judgment creditor who know-
ingly advises or ratifies an abuse of process resulting in a wrong-
fyl seizure of personal property to satisfy the judgment is liable
as a trespasser. '

Trespass: Daxaces. In the absence of fraud, malice or other ag-
gravating circumstances, mental suffering is not an element of
damages for a trespass resulting in a sheriff’s temporary seizure
of personal property.

: MeasuUse oF DAdaAcGes. In the absence of malice, fraud or
other aggravating circumstances, the measure of recovery for a
trespass resulting in the seizure and temporary detention of per-
sonal property under an execution is the actual pecuniary damage
caused by such unauthorized acts.

. Daxaces. Where a store "is closed by the wrongful act
of a sheriff in seizing and in temporarily detaining the merchan-
dise therein under an execution, loss of profits and loss of good-
will are provable as elements of damage in an action of tresspass.

: Proor. To justify a substantial recovery for the
loss of good-will and for the loss of profits in an action of tres-
pass against a sheriff for the seizare and temporary detention of
a stock of merchandise in a store, the evidence must contain
sufficient data to enable the jury, with a reasonable degree of

. certainty and exactness, to estimate the actual damages.

Evidence: Var.ve oF MERCHANDISE., The owner of a stock of mer-
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chandise may, as such owner, if he knows its value, testify there-
to.

ArpreaL from the district court for Lancaster county:
Ernorr J. CLEMENTS, JUDGE. Reversed.

4. G. Wolfenbarger and Ross P. Andcrson, for ap-
pellants.

R. J. Greene, contra.

Heard before Morrisspy, C.J., AvLpricH, Day, DEax
Lerrox and Rosg, JJ.

Rosk, J.

This is an action by Amanda K. Gilbert, plaintiff, to
recover damages resulting from the illegal acts of de-
fendants in seizing the stock of goods in a bookstore
owned and conducted by her in Lincoln, in dispossessing
her, and in detaining her property five days before re-
turning it to her. The items of damages pleaded are:
Injuring and destroying stock, $1,000; destroying plain-
tiff’s business from ‘October 1, 1918, to October 6, 1918,
and injuring it for a year thereafter, $1,000; “mortifica-
tion, humiliation, and disgrace,” $1,000; total $3,000. De-
fendant Lorenzo A. Simmons was the sheriff and defend-
ant George Rothe was deputy sheriff. They seized and
detained plaintitf’s property under an execution issued by
dircetion of defendant Gertrude J. Cooper. The book-
store was formerly owned by David B. Gilbert, husband
of plaintiff, but she bought it for $1,910 in March, 1918,
at the foreclosure sale of a chattel mortgage which he
had executed. The husband, as principal debtor, and
plaintiff had previously executed in favor of defendant
Cooper a note for $2,500 and had secured the debt by a
mortgage on a lot in Lincoln. The amount due on the
real estate mortgage March 22, 1918, when a decree of
foreclosure was rendered, was $2,731.47. After the mort-
gaged lot had been sold at sheriff’s sale to satisfy the
decree, a balance of $485.45 due on the secured note re-
mained unpaid. Though plaintiff, the wife of the prin-

>
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cipal debtor, had not bound her separate estate for the
payment of her husband’s debt, and was not personally
Jiable ' therefor, a deficiency judgment was rendered
against both her and her husband for $485.45, August 3,
1918. On this -leficiency judgment defendant Cooper
caused an execution to be issued to the sheritt Aungust 13,
1918. .To prevent proceedings under the writ a restrain-
ing order granted by the district court was served on
defendant Cooper August 29, 1918, It was while the
restraining order was in force that the sheritf dispossessed
plaintiff and seized and detained her stock of goods. The
judge presiding in the equity court ordered the release of
the levy and the return of the goods October 6, 1918.
Later the deficiency judgment was set aside in the equity
court as to plaintiff herein and a perpetnal injunction
was granted to prevent defendants herein from proceed-
ing under the execution. In the present case defendants
demurred to the petition on the ground, among others,
that the action is one to recover damages for the viola-
tion of an injunction and cognizable only in the equity
court where the injunction was granted. The demurrer
was overruled, but was renewed in an answer, admitting
that plaintiff was the owner of the stock of goods when
seized, and denying that defendants committed any un-
lawful act resulting in damage to plaintiff. The trial
court directed a nonsuit as to the plea for “mortification,
Lhumiliation, and disgrace,” and instructed the jury that
plaintiff, on the admissions and the undisputed evidence,
was entitled to recover nominal damages, at least, and
such actual pecuniary damages, if any, as she had sus-
tained as a result of the seizure and detention of her
property. [From a judgment in favor of plaintiff for
81,000, defendants have appealed. :

The. litigants do not agree on the nature of the action.
Defendants argue that their demurrer should have been
sustained, because, under their interpretation of the peti-
tion, they are sued for violating an injunction and conse-
quently are answerable only in equity for the wrongs
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pleaded. Tlaintiff calls her case an action at law to re-
cover damages for trespass resulting in the seizure and
detention of her personal property. Viewed in that light,
she unnecessarily pleaded a conspiracy by defendants to
violate the restraining order and to deprive her of her
property. The petition nevertheless alleges, in substance,
that she was the owner of the stock of goods, that de-
fendants wrongfully dispossessed her and seized her mer-
chandise, and that they illegally detained it for five days,
thus causing the damages pleaded. Under the liberal con-
struction of pleadings authorized by the code, the triat
conrt properly held that plaintiff stated a cause of action
for trespass. With that understanding, the case was tried
as an action at law, and defendants have no substantial
reason to complain of the overruling of their demurrer
orv of the action of the trial court in assuming jurisdiction
as a court of law.

A more serious question is raised by the contention that
there is no competent evidence sufficient to sustain a ver-
dict in favor of plaintiff for $1,000. The store was
wrongfully closed for five days during a busy season, and
to the extent of nominal damages, at least, there was no
defense to plaintiff’s claim. The amount of the actual
damages, however, depends on competent evidence. The
principles of law applicable to a case of this kind are
generally well settled.

A sheritt who levies on property of a wife under an
execution against her husband is liable for resulting
damages. :

A judgment creditor who knowingly advises or ratifies
an abuse of process resulting in a wrongful seizure of
personal property to satisfy the judgment is liable as a
trespasser. Murray v. Hace, 41 Neb. GO.

In the absence of fraud, malice or other aggravating
circumstances, mental suffering is not an element of
damages for a trespass resulting in a sherviff’s temporary
seizure of personal property. Murray i. Mace, 41 Neb. 60.

In the absence of malice, fraud or other aggravating cir-
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cumstances, the measure of recovery for a trespass result-
ing in the seizure and temporary detention of personal
property under an execution is the actual pecuniary dam-
age caused by such unauthorized acts. Murray v. Mace,
41 Neb. 60.

Where a store is closed by the wrongful act of a sheriff
in seizing and in temporarily detaining the merchandise
therein under an execution, loss of profits and loss of
good-will are provable as elements of damage in an action
of trespass. 12 R. C. L. 996, sec. 18; Kyd v. Cook, 56
Neb. 71,

To justify a substantial recovery for the loss of good-
will apd for the loss of profits in an action of trespass
against a sheriff for the seizure and temporary deten-
tion of a stock of merchandise in a store, the evidence
must contain sufficient data to enable the jury, with a
reasonable degree of certainty and exactness, to estimate
the actual damages. 12 R. C. L, 996, sec. 18; Kyd v. Cook.
56 Neb. T1; Sessinghaus Milling Co. v. Hanebrink, 247
Mo. 212, Ann. Cas. 19141, 875; Burckhardt v. Burck-
Lardt, 42 Ohio St. 474; Nightingale v. Scannell, 18 Cal.
315; Shaw v. Jones, Newton & Co., 133 Ga. 446.

The owner of a stock of merchandise may, as such
owner, if he knows its value, testify thereto. Jensen wv.
Palatine Ins. Co., 81 Neb. 523; Hespen v. Union P. R. Co.,
82 Neb. 495; Neal v. Missouri P. R. Co., 98 Neb. 460.

In the present case there was no foundation for the re-
covery of damages for “mortification, humiliation, and
disgrace,” and the trial court properly withdrew that issue
from the jury. The other claims for damages were: In-
juring and destroying stock, $1,000, and destroying plain-
tiff’s business for five days and injuring it for a year,
$1,000. There was no proof of the extent to which any
particular article of property was injured, or of the value
of any missing or destroyed property. There was no evi-
dence to support a finding that any article was either
taken from the stock or physically destroyed as a result
of seizure and detention. The extent of actual damages
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depends on the testimony of plaintiff and her husband.
Plaintiff was a teacher and had no personal knowledge
of the value of her merchandise, but, as owner, she was
permitted to testify that the value of the stock, when
seized, was $5,000, and, when returned, $3,000. Her hus-
band, who had qualified himself as a witness, testified to
the same effect. The testimony of both, however, shows
that the principal elements of actual pecuniary damages
wore loss of profits and loss of good-will. The proofs con-
tained no direct evidence showing the extent of the loss of
profits, or of the loss of good-will, or of items comprising
either. Both of these elements are susceptible of com-
petent proof directed specifically thereto. Ifor the fail-
ure to adduce such evidence no reason is given. The jury
wore left without sufficient data to enable them, with a
reasonable degree of certainty and exaetness, to estimate
the actual damages hased on the loss of profits and the
loss of good-will. Under the circumstances of this case
genéral opinions of value before and after seizure do not
take the place of proper data. The judgment for $1,000
is not supported by sufficient competent evidence, It is
therefore reversed and the cause remanded for further
proceedings.
REVERSED.

MirprED WENDT, APPELLEE, V. ROSE I3. WENDT, APPELLANT.
Frrep JuLy 15, 1921. No. 21658.

1. Husband and Wife: ALIENATIONX OF AFFECTIONS: PROOF. Where,
in an action for the alienation of the affections of a husband, the
proof clearly and satisfactorily shows that defendant’s acts and
conduct in the premises were not only intended to effect an alien-
ation, but actually did accomplish that result, a verdict in favor
of plaintiff will not be disturbed.

: IxsTrRUcTiON. In an action for the alienation of
the affections of a husband, it is not error for the court to in-
struct the jury that, if the evidence shows that the defendant was
“the willing recipient of the complaints’ made by the husband to
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defendant against his wife, “with the ultimate intention and
ulterior purpose of alienating his affections,” and that she, the
defendant herein, “thereby caused him to abandon her, and de-
prived her of his affections, aid, comfort and society, she would
be liable in this case.”

ApPEAL from the district court for Cuming county:
WiLniaM V. ALLEN, JUDGE. Affirmed.

F. D. Hunker and A. R. Oleson, for appellant.
Zacek & Nicholson, contra.

Heard before Lerrox, Day and Deaxn, JJ., Goop and
RapeR, District Judges.

'DEANJ J.

Mildred Wendt sued to recover damages from defend-
ant for the alienation of the atfections of her former hus-
band. She recovered a verdict and judgment thereon of
$3,000, and defendant appealed.

Plaintiff and Arthur W. Wendt were married January
41917, and lived together about a year and a half. Some
time in May, 1918, marital differences arose between them
that grew out of the misconduct of defendant, as alleged,
whom plaintift charges with having alienated the affec-
tions of her husband. She avers that defendant con-
stantly and persistently forced her attentions and bland-
ishments upon him, and that as a direct result of such
attentions her former husband, in July, 1918 deserted
her and went to live with defendant and subsequently ob-
tained a divorce from plaintiff. Within four months
thereafter defendant and her husband were married at
Council Bluffs, Towa, and within about six months de-
fendant gave birth to a child. Plaintiff alleges that she
tried by various means to induce her husband to return
to her, and that upon his refusal she became greatly pro-
voked. TFor this deprivation of the society and comfort
of her former husband she prayed for $10,000 damages.

Mr. Wendt applied for the divorce in question and his
then wife, plaintiff herein, filed a cross-petition. The
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court found against her on her cross-petition and granted
the decree to her husband on the grounds of extreme
cruelty. The court, however, awarded the custody of
their infant child, Arthuor W. Wendt, Ji., to the plaintiff
herein. In her petition in the present case plaintiff ad-
mits that, “in her constant endeavor to retain the affec-
tions of her then husband against the design of the de-
fendant on his aff.ctions, * * * the plaintiff did at
certain times, while in the heat of passion, assault her
then husband and use strong language toward him in her
efforts to counteract” defendant’s designs. She alleges
that the unseemly conduct of defendant, in the premises,
so aggravated her that it threw her into a fit of passion,
from time to time, and that it was while in this abnormal
condition that she attacked her husband.

The defendant’s answer herein avers that Wendt
abandoned plaintift because of her extreme cruelty, and
denies that defendant alienated the affections of plain-
tift’s husband, and charges that-she lost her husband’s
affection by her cruel treatment of him. With respect
to the wedded life of plaintiff and Wendt it may be said
that, except as to a few digressions, it ran smoothly so
long as they lived together. Their c¢hild, Arvthur W.
Wendt, Jr., was born February 21, 1918. About March
22/ 1918, they bought a home in West Point; both hus-
band and wife contributing to the payment of the pur-
chase price. Wendt, with some assistance from plaintiff’s
father, bought a garage and there engaged in the auto-
mobile business.

The testimony tends to show that the defendant and
plaintiff’s then husband met some time in May, 1918, and
that in that month defendant remarked to plaintiff, in a
significant manner, that Mr. Wendt was a very attractive
person. This was the first intimation that she had of the
defendant’s designs upon her husband. She charges that
defendant thereafter constantly sought the society of her
husband. In July, 1918, she discovered a coolness in her
husband’s treatment of her, and avers that he then began
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to stay out late at night; that his automobile was fre-
quently seen parked in front of defendant’s home in the
evenings, and that subsequently defendant and Wendt
met frequently at the post office and had clandestine
meetings elsewhere. She testified that they were fre-
quently seen riding together; that plaintiff became con-
cerned about her husband’s late hours and his conduct
generally, and when she found out the real situation she
was naturally embittered toward defendant and her hus-
band and became angry and upbraided him for his in-
sincerity; that when_ her husband finally left her she con-
stantly endeavored by various means to win him back to
his home; that, notwithstanding she was always repulsed
by him, she went frequently to his place of business and
entreated him to return. She conceded that when he re-
fused to do so she made violent attacks upon him and
spoke to him in an abusive manner; that the cruelty upon
which the divorce decree was based consisted in the at-
tacks that she made upon him while she was so distraught
with grief over his conduct and the conduct of defendant
that she could mot control herself. The material evi-
dence of plaintiff, with respect to defendant’s conduct,
was corroborated by six or more witnesses who lived in
the immediate vicinity.

Defendant cites authorities going to show that in this
class of cases there is no ground for action unless it
clearly appears that the defendant has done something to
win the affections of the enamored spouse. IZven so; the
law cited is not applicable to the facts before us. With-
out going into tiresome details it sufficiently appears
that defendant’s conduct was such that it would naturally
attract the attention and the admiration of a  vain,
vacillating and insincere person. On this point the evi-
dence amply supports the verdict.

That plaintiff was indiscreet in the strong arm methods
she employed in her attempt to win again the affection of
her erring husband, and that seem to savor of the stone
age, appears, not only in the proofs, but is admitted in the
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allegations of her petition as well. The evidence, how-
ever, was submitted to.a jury of the neighborhood, and,
under fair instructions, they found for her and against de-
fendant. There is proof tending to show that defendant
exercised subtle contrivances, wiles, and blandishments to
win plaintiff’s husband away from her. That she thereby
succeeded in doing so is well established.

Complaint is made respecting some of the court’s rul-
ings on the admission and the rejection of evidence, and
also with respect to certain observations that were made
by the trial judge on the evidence while the case was
being tried. Reversible error does not appear in the as-
signments. Certain of the instructions are also com-
plained of. The instruction of which the most complaint
is made correctly informs the jury that, if the evidence
shows that defendant was “the willing recipient of the
complaints” made by the husband to defendant against
his wife, “with the ultimate intention and ulterior pur-
pose of alienating his affections,” and that she, the de-
fendant herein, “thereby caused him to abandon her, and
deprived her of his affections, aid, comfort and society,
she would be liable in this case.”

Other assignments of alleged error are pointed out that
we do not find it necessary to discuss. The record pre-
sents an aggravated situation in which a measure of jus-
tice has been meted out. -Reversible error does not ap-
pear. The judgment is therefore in all things

AFFIRMED.

STANDARD OIL COMPANY, APPELLANT, V. CITY OF KEARNEY
ET AL., APPELLEES.

Fmep Jury 15, 1921, No. 21326.

1. Municipal Corporations: PoOLICE REGULATIONS: REVIEW Y COURTS.
In the exercise of police power delegated to a city, it is genérally
for the municipal authorities to determine what rules, regulations
and ordinances are required for the health, comfort and safety of
the people, but their action is not final and is subject to the
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serutiny of the courts.

INVALIDITY OF ORDINANCE: EVIDENCE. To overturn a city
ordinance as being arbitrary, unreasonable or discriminatory, the
evidence of such facts should be clear and satisfactory.

In the light of the evidence, the ordinance set
out in the opinion is held void as being an arbitrary, unreason-
able and discriminatory exercise of the police power.

AprpEAL from the district court for Buftfalo county:
Bruxo O. Hosterrer, JUDGE. Reversed, with directions.

Prett & Hamer and W. II. Herdman, for appellant.
L. P. McDermott, contra.

Heard before Morrissky, C.J., DAy, DEAN, IFLANSBURG,
LerroN and Rosg, JJ.

]):\YJ J.

The only question involved in this case is the validity of
a certain ordinance of the city of Kearney, Nebraska.

Plaintiff, who was the owner of certain lots abutting
upon Central avenue at Twenty-fourth street in the city
of Kearney, had commenced to erect thereon a filling sta-
tion for the purpose of selling on the premises gasoline
and lubricating oil to the users of motor vehicles. When
the city council of defendant city learned of the character
of the improvement the plaintiff intended to make and
the nature of the business it proposed to conduct on the
premises, the council very promptly passed the ordinance
in question. Section 1 provides: “That it shall be un-
lawful for any person or persons, firm, or corporation to
erect or construct upon any lot, piece of lot, or parcel of
land, a filling station wherein motor-propelled vehicles
are run in for the purpose of receiving gasoline and oils,
between Eighteenth and Thirty-first streets on Central
avenue, in the city of Kearney, Nebraska.” Section 2
provides a penalty for a violation of the ordinance.

Acting under authority of this ordinance, the municipal
authorities were proceeding to stop the further progress
of the work on the filling station when this action was
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commenced. By this action the plaintiff sought an in-
junction restraining the municipal authovities from in-
terfering with it in thé construction of the improvement
upon the ground that the ordinance is unreasonable, dis-
criminatory, and an illegal invasion of its property rights,
The trial court found the issues in favor of the defend-
ants, and dismissed the plaintiff’s cause of action. From
this judgment plaintiff appeals.

It is conceded that the legislature has, by section 4862,
Rev. St. 1913, delegated to the municipal authorities of
cities of the class of defendant city the power to enact
all needful ordinances, rules, and regulations for main-
taining the peace, good government, and general welfare
of such cities. 1t is manifest that the council in passing
the ordinance in question was acting under the “general
welfare” clause of the power delegated to it by the legis-
lature. Generally speaking, it is within the- right of
municipal legislative authority, acting under the “general
welfare” clause, to determine what ordinances are re-
quired to protect and secure the public health, comfort,
and safety, but it may not, under the guise of such power,
enact ordinances which are unreasonable, or discrimina-
tory, or an invasion of constitutional rights.

In Peterson r. State, 79 Neb. 182, it was held: “The
determination of the question whether an ordinance is
reasonably necessary for the protection of life ‘and prop-
erty within the city is committed in the first instance to
the municipal authorities, and, when they have acted and
passed an ordinance, it is presumptively valid, and the
courts will not interfere with its enforcement until the
unreasonableness or want of necessity of such measure is
made to appear by satisfactory evidence.” The same
principle is announced in State v. Withnell, 91 Neb. 101.
Whether an ordinance of this character is a proper ex-
ercise of power becomes, therefore, in its last analysis, a
"question for the courts to decide, and when it appears
from all of the facts and circumstances to the satisfac-
tion of the court that an ordinance is unreasonable or dis-
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criminatory, or an invasion of constitutional rights, it is
the duty of the courts to declare such ordinance void.

With this general principle in mind, we proceed to ex-
amine the facts and circumstances existing at the time
the ordinance was passed, and the mischief proposed to
be remedied thereby. The record shows that the plaintiff
was proceeding to erect upon its lots abutting on Central
avenue and Twenty-fourth street a filling station for the
purpose of vending oils and gasoline to the users of motor
vehicles, when stopped by the defendants. The general
plan of the improvement contemplated the construction
of a small one-story cement and concrete office building,
standing well back from the two streets, and having a
wide  semicircular driveway extending from Central
avenue to Twenty-fourth street across the plaintiff’s
premises. The plan was that a customer by driving
across the sidewalk could enter upon the premises from
either of the two streets; it being the intention that a
customer who entered the premises from Central avenue,
after having his wants supplied, could make his exit on
Twenty-fourth street, and vice verse. Pumps were to be
stationed along the driveway in the open air, well back
from the streets, by means of which customers were to be
supplied with gasoline. It was the plan to store the
gasoline upon the premises in large steel tanks specially
designed for the purpose, and buried in the ground, while
the oil was to be stored in metal cans such as are gen-
erally used for that purpose. The building itself fully
complied with the fire protection and building ordinances
of the city, and the proposed manner of storing the gaso-
line and oils on the premises was not in violation of any
ordinance of the city, or any law of the state.

It farther appears that Central avenue is the principal
business street in the city, and that the plaintiff’s prop-
erty is one of the important corners along that street.
TFor about four blocks south of the proposed improvement,
the business consists mostly of retail stores in buildings
of one and two stories. Along the street are a few very
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valuable improvements, such as the federal post-office
building, a church, a hotel, and residences.

It will be noted that the ordinance forbids the construc-
tion of a “filling station” wherein motor-propelled ve-
hicles are run in for the purpose.of receiving gasoline and
oil. Just what the council may have intended by the
term “filling station” is not entirely free from doubt. It
would seem, however, that there could be an equipment
which would come within the general meaning of that
term, where no building was employed, and that, there-
fore, the building which the plaintift proposed to con-
struct was not the objectionable feature of the improve-
ment. The ordinance, as we view it, does not prevent the
storing of oils and gasoline on the premises within the
restricted district, and selling them to users. of motor
vehicles at the curb of the street. In fact, it is shown that
within a few doors from the plaintift’s premises, and with-
in the district, gasoline is being sold to users from a pump
at the curb; the gasoline being stored in a large tank
beneath the sidewalk. If the ordinance was really in-
tended as a good-faith fire protection measure, it would
seem that it would have been more general in its appli-
cation, both as respects the territory in which it operated
and the persons to whom it applied. It is difficult to see
how there would be more danger to the public from sell-
ing gasoline and oil from a pump on the premises, than
from selling the same commodities from a pump at the
curb of the street; both being in the open air. Besides
this, the ordinance by its terms operates on Central ave-
nue only, and from the conditions as shown by the photo-
graphs in evidence there would be as much danger from
such a business conducted just off Central avenue as
along that street.

In further support of the ordinance, it is argued that
the crossing of the sidewalk by motor vehicles would un-
warrantably interfere with the use thereof by pedestrians.
The record does not show the approximate number of
pedestrians using the sidewalk, nor the extent of the in-
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terference which the motor vehicles would entail. The
court will, however, take judicial notice of the fact that
the population of defendant city is less than 8,000, and
from the circumstances in evidence, as shown by the
photographs, we are convinced that the slight incon-
venience to pedestrians by motor vehicles crossing the
sidewalk is not of sufficient magnitude to justify the
ordinance on that ground. The automobile as a business
and pleasure vehicle has come to stay, and the rights of
users, who constitute a considerable part of the public,
must also be considered in determining the validity of
ordinances of this nature. Desides this, within one block
from the plaintitf’s premises, and within the district, is a
public garage, access to which is had across the sidewalk.
It is conceded that the ordinance does not prohibit cross-
ing the sidewalk to enter the garage. It is also claimed
that the noise of the honking of horns and the running
of the engines would be a nuisance to the other users of
the street. The noise, however, is only incidental to and
not a necessary part of the proposed business. If the
protection of the public from noise was the purpose
sought to be attained, it would seem that it could be
easily controlled by proper ordinances going directly to
that subject.

Without extending the argument further, we are satis-
fied from a consideration of the entire record that the ordi-
nance cannot be sustained. While there are some phases
of it which upon first impression appear to be within the
domain of the proper exercise of the police power of the
municipality, yet when considered in connection with the
facts and circumstances as shown by the record it be-
comes appavent that it is an unreasonable, arbitrary, and
discriminatory exercise of power. We think the real
reason for the ordinance is set forth in the defendant’s
answer wherein it is charged that the construction of an
oil-filling station on the principal street. of the city would
be an “everlasting eyesore and disgrace’”” While great
latitude must be given to municipalities in the matter of
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the exercise of police power, it must not be carried to the
extent that it is unreasonable, arbitrary, or discrimina-
tory.

From what has been said, it follows that the trial court
should have granted the relief prayed. The judgment of
the district court is reversed and the cause remanded,
with directions to enter a decree granting the injunection
prayed. '

REVERSED.

DEeAN, J., dissenting.

Under the facts and the law it seems that the judg-
ment should be affirmed. The ordinance prohibits the
erection, on a certain designated part of a certain street,
of all oil-filling stations of a certain class, namely, those
“wherein motor-propelled vehicles are run in for the pur-
pose of receiving gasoline and oils.” .

There is a stipulation in the record wherein, among
other things, substantially these material facts appear:
Immediately east, and across Central avenue, from the
proposed site of the oil-filling station is located the United
States post-office, a two-story marble building erected at
a cost of about $150,000, and also an apartment house.
One block away from plaintift's lots is located the three-
story 100-room Midway hotel, and just across the street
therefrom, and one block from plaintiff’s lots, is the Chris-
tian church, and east and north of that church is a resi-
dence district. About a half block west of plaintiff’s lots
is a Catholic church, and connected therewith is a
parochial school which is open and in continuous session
rine months in the year. A Dblock south of the Catholic
church and school is the Presbyterian church, and aecross
the street east of the Presbyterian church is the Christian
Science church. Both sides of the four blocks that are
directly south of plaintiff’s lots are practically all built
up with business houses. Central avenue, whereon the
proposed oil-filling station is to be permanently located, is
one of Kearney’s principal business streets and is one of
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the main traveled routes from the business center on a
paved street that leads to the State Teachers college. On
the east and south sides of the block in which are situated
plaintitt’s lots the sidewalks aré about 20 feet wide.

It is into the midst of such an environment that there
has been permanently located, almost under the eaves of
a $150,000 federal building, by a judgment of this court,
2 noise-producing oil-filling station that is to be used, as
we are informed by plaintiff’s brief, “in said business of
vending oils, grease, and gasoline.”” The environment of
the new structure will, as the stipulation shows, consist
of a group of four leading churches, a church school, an
apartment house, a large hotel, and the federal l)ulldm
i residence ectlou of the city being on one side and the
business center on the other. The oil station is perma-
nently established over the protest of the city council, and
in violation of an ordinance, adopted under the police
power, and contrary to a judgment of the district court
pronounced by a judge who has resided in Kearney more
than 30 years, and who has been a district judge for al-
most 20 years. 4

One of Kearney's leading citizens, who lives directly
across the street from a “two-pump” oil-filling station,
testified, in substance, that on Saturday evenings, from 5
o’clock until midnight, and on Sunday afternoons and
evenings and on holidays, the station does 'a very large
business, and at such times from four to six cars stand
and honk and wait, all clamoring to be served at one
time, and that to add to the confusion about half of the
cars while waiting permit their engines to run, so that
the noise interferes with ordinary conversation on his
porch and injuriously affects the health of his family.
He further testified that the traffic on the street was con-
gested by large motor trucks and mule trucks backing
up to the curb to fill the tank of the station with gaso-
line almost every evening, and that it was further ob-
structed by from three to six cars standing at the curb
in the evenings waiting to have air pumped into the tires.



566 NEBRASKA REPORTS. [Vor. 106

Standard Oil Co. v. City of Kearney.

He said his knowledge was confined to the hours he named
as he was not at home very much during the day through-
out the week. No evidence was offered by plaintiff on the
question of noise, other’ than that of an employee of
plaintiff who testified that their men were instructed to
ask car drivers to stop their engines while the tank was
being filled. It is, however, suggested in plaintiff’s brief
that it was the customels and not the plaintiff, that
created the noise and the confusmn of which complaint is
mmade. But that suggestion does not meet the objection.
In view of the evidence it is perhaps well that the fed-
eral court has not yet begun to hold its.sessions on the
second floor of the federal building.

In its argument plaintiff contends that the ordmauce is
discriminatory because two ‘“gasoline curb pumps” have
been installed on the street in question. The contention
is not sound. There is a vast difference between a “gaso-
line curb pump,” a temporary and transitory contrivance,
installed before the passage of the ordinance in question,
and a permanent “oil-filling station,” to be used for sell-
ing “oils, grease, and gasoline.” They are not in - the
same class, nor can a comparison properly be drawn be-
tween a ‘“gasoline curb pump” that was first brought into
use by the pioneer oil sellers, and now almost obsolete,
and a pretentious, modern and permanent “gas-filling sta-
tion,” the last word in architectural expression and de-
sign of the modern oil vender.

The majority opinion points out that the automobile,
that indispensable adjunct of modern and social life; has
come to stay; likewise the pedestrian. And some in-
alienable rights remain to him. Among these is the right
freely to walk in peace and in safety on either side of a
public street that he may choose. It is obvious that an
oil-filling station, located on a street cornmer in the busi-
ness center, no matter how attractive, when newly built,
in mclutectuml design and appearance, with cars dar tmg
in and darting out, across a greasy sidewalk, adds to the
peril of the passing pedestrian, of w hatever age or sex.
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But in its brief plaintiff makes this argument in extenu-
ation of its persistent and univelcome intrusion. It says:
“The slight inconvenience to pedestrians using the side-
walk on the same side of the street, although they could
use the one on the opposite side, must as a public neces-
sity be submitted to.” Doubtless the same argument,
upon which comment may well be spared, was advanced
in the district court and was noted by the trial judge.

" 1t has often been said that the police power is to the
state what self-protection is to the citizen. 1t is for the
city council then, under that beneficent power, reasonably
to determine in the first instance in what district certain
occupations, and the erection of certain structures, shall
be prohibited. TUnder the police power the city council
may determine too whether the perils of automobile
traffic to pedestrians upon the main street intersections,
shall be diminished and the safety of the citizens en-
hanced, by preventing the establishment on its prominent
street corners of such oil-filling stations and at such loca-
tions as the present case contemplates. And if complaint
is made, as here made, and notwithstanding we must try
the case here de novo, we have held, in the past, that the
judgment of the district court, in an equity case, should
be given great weight by this court when sitting as a court
of review. And this case is not an exception. The ques-
tion is: Has the council been unreasonable in its exer-
cise of the police power? I submit that it does not
clearly so appear. I fear that the fact has been over-
looked that a reasonable exercise of the police power in-
heres in the city council.

A citizen should not be permitted to so use his prop-
erty as to thereby create a nuisance, nor to so use it that
it will become a menace to the personal and physical
safety of others. Plainly speaking, plaintiff has been
given permission to do both. In support of the views ex-
pressed herein these authorities are cited: FEz parte
Wolf, 14 Neb. 24; Peterson v. State, 79 Neb. 132; In re
Anderson, 69 Neb. 686; State v. Withnell, 91 Neb. 101;
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2 McQuillin, Municipal Corporations, sec. 732, and volume
3, secs. 890-924, '

For the reasons herein stated, I respectfully dissent
from the opinion of the majority of the court.

BrsSIE CRAVER ET AL, APPELLANTS, V. THoMAs 13. Mc-
PHERSON, APPELLEE.
Frep Jury 15, 1921, No. 21449,

Bills and Notes: ScrrICIENCY OF PETITION. The petition, the substance
of which is set out in the opinion, held to state a cause of action.

APPEAL from the district court for Douglas county:
LEe S. ESTELLE, JUDGE. Reversed.

Morsman, Mazwell & Haggait, for appellants.
Baker & Ready, contra.

Heard before Morrissey, C.J., Day, Deax and Ler-
TON, JJ.

Day, J.

This action is based upon a promissory note given by
defendant to one Kate McGinness, together with a co-
‘temporaneous memorandum signed by the payee. The
case was called for trial, a jury impaneled, a witness
sworn, whereupon defendant objected to the introduction
of any testimony, for the reason that the petition did not
state a cause of action. The objection was sustained, and
the case dismissed. The plaintiff appeals.

The only question presented by the record is the suffi-
ciency of the petition to state a cause of action. The ob-
jection of the defendant to the introduction of any testi-
mony upon the ground that the petition failed to state a
cause of action is equivalent to a demurrer to the petition
and must be tested by the same rules. The petition is in
the usual form, and such portions only will be set out as
appear to be necessary to understand the precise question
presented by the glefendant’s ohjection.
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It is alleged that on November 27, 1908, the defendant
executed and delivered to Kate McGinness his promissory
note as follows:

“$37,000. Omaha, Neb., November 27, 1908.

“One year after date, for value received I promise to
pay to the order of Mrs. Kate McGinness, at the Union
Stock Yards National Bank, South Omaha, Nebraska,
thirty-seven thousand dollars, with interest at the rate of
6 per cent. per annum from date until paid. ,

“Thos. B. McPherson.”

At the time of the execution of the note, and as a part
of the same transaction, IKate McGinness executed and
delivered to the defendant a writing, which was accepted
Ly the defendant, as follows:

“Omaha, Nebraska, Nov. 27, 1908.

“Whereas, Thos. 13. McPherson has acted as agent for
many years for my late husband, Daniel McGinness, and
after his death for me, in the loaning of certain money
for us and in our behalf;

“Whereas, he is now holding for me notes as herein-
after described;

“YWhereas, he has executed his own note of even date
herewith for thirty-seven thousand dollars ($37,000) pay-
able to me, pledging as collateral the notes above referred
to, to wit:

“Walker Manufacturing Co., $18,171.98 and int. due
Nov. 14th, 1909.

“A. A. Spaugh, $9,386.16 and int. due Dec. 7th, 1909.

“Prime and Tower, $12,000 and int. due Jan. 26th, 1912

“Whereas, the note for thirty-seven thousand dollars is
really not his personal obligation and is only given to
protect me from loss upon the notes he has taken for my
account:

“Now, therefore, in consideration of the premises, I
hereby agree to hold his note for thirty-seven thousand
dollars, and not to transfer orv dispose of it without his
consent in writing.

“T further agree that the collateral notes rveferred to
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shall be held by him; and he is hereby empowered to col-
lect, renew or extend them, and to substitute for them
other collateral at his discretion.

“I also agree to exhaust my collateral, whatever it may
be, before demanding payment from him of any part of
this obligation, or attempting to collect any part of his
personal note, unless there should be a loss in the col-
lateral referred to, in which case he shall be liable for
such deficiency.

“Provided, however, that he shall pay me, annnally, in-
terest at the rate of six per cent. upon the whole or such
part of the principal as may be unpaid from time to time.

“Witness my hand day and date first above written,

S ¢(Signed) Kate MeGinness.”

The petition further alleges in detail the death of Kate
McGinness on December 10, 1910, and the administration
of her estate establishing that the plaintiffs herein..are
the. residuary legatees nunder her will. Other facts are
alleged showing the right of the plaintiffs herein to in-
stitute the snit. Tt is alleged that interest had been -paid
by the defendant up to November 27, 1911; that $12,000
on the principal of the note was paid January 27, 1912;
that the said payment of $12,000 was the proceeds of the
collateral note of Prime and Tower; that on November
27, 1908, the defendant substituted as collateral security
the note of one W. J. McLaughlin, payable to the order of
the defendant, in place and stead of the note of the
Walker Manufacturing Company for $18,171.98, and the
note of A. A, Spaugh for $9,386.16, and that the Walker
Manufacturing Company and A, A. Spaugh notes were
thereupon taken by the defendant as his personal prop-
erty. The petition further alleges that suit was brought
hy the executor of Kate McGinness against W. J. Mc-
Laughlin upon the note above described, and judgment
was duly rendered thereon on November 30, 1915, for the
sum of $37,894.12; that execntion was duly issued upon
the judgment, and that the same was returned wholly
unsatisfied; that no part of the judgment has been: col-

o
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lected, and that McLaughlin is insolvent. The petition
tm'ther alleges that the defendant has been absent from
the state of Nebraska for more than three years imme-
diately preceding the commencement of this suit; that
there is due and owing the plaintiffs from the defendant
on the $37,000 note the sum of $25,000 with interest at 6
per cent. per annum from November 27, 1911, for which,
together with costs of suit, the plaintiffs pray judgment.

It is argued on behalf of the defendant that there is no
consideration to support his promise. We find ourselves
unable to assent to this proposition. Without entering
into an extended analysis of the petition, it seems clear
that there was a detriment, or disadvantage, or forbear-
.mce or suspension of a 11"]11; on the part of Mrs. Mec-
(Jmness in permitting the defendant to continue to hold
the collateral which he was holding on her aecount, and
in permitting him to collect, renew or extend such col-
lateral, and to substitute other collateral therefor at his
discretion. In taking the $37,000 note she suspended at-
least for one year her right to call in the securities held
for her by the defendant, and in agreeing to hold the
$37,000 note and not to dispose of it without the defend-
ant’s consent. It also appears that there was a benefit
and advantage to the defendant in being permitted to
hold the collateral, and to collect, renew and extend the
same, and to appropriate to his own use all interest ac-
cruing thereon in excess of the 6 per cent. which he was
to pay to Mrs. McGinness.

In our view, the petition states a cause of action, and
the district court was in error in dismissing the case.

The judgment of the distriet court is reversed, and the
cause remanded for further proceedings.

REVERSED.
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1. DAGGETT, APPELLEE, V. TOM I’ANEBIANCO, APPELLANT.
FiLep Jury 15, 1921, No. 21612.

1 Landlord and Tenant: REerams. “In the absence of an express
contract, a landlord is not bound to repair leased premises, nor
to p'ay for repairs made thereon by the tenant.” Murphey v.
Nlinois Trust & Savings Bank, 57 Neb. 519.

Evidence examined, and held to sustain the action of the trial
court in directing a verdict for the plaintiff.

ro

ArprAl: from the district court for Douglas county:
Lee 8. EsteLLE, JUbeE.  Affirmed.

FHdward R. Burke, for appellant. °
Gerald M. Dreic, contra.

Heard before Lrrrox, Day and DraN, JJ., CLEMENTS
and Mor~ixg, Distriet Judges.

DAY, J. .

This is an action of forcible entry and detainer brought
Ly D. Daggett against Tom Panebianco, and was orig-
inally tried in justice court, where judgment was entered
for plaintift for possession of the premises in controversy.
Defendant appealed the case to the district court for
Douglas county, where the case was tried on the original
complaint and answer filed in justice court. After the
testimony was all in, the trial court, on motion of plain-
tiff, instructed the jury to retwrn a verdict in his favor,
which was accordingly done, and judgment was entered
thereon. The defendant appeals.

The following state of facts appears from the record:
Tom Panebianco leased the premises from D. Daggett, by
written lease, for the term of one year from the 20th day
of August, 1918, to the 20th day of August, 1919, at an
agreed rental of $16 a month, payable in advance. The
lease provided “that all plumbing, water pipes, gas pipes
and sewerage shall be at the risk of the said party of the
second part (defendant herein), and that said party of
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the first part (plaintiff) shall not be in any way liable
for any defect therein, or for any damages resulting from
any defects or faults therein.”” The lease also contained
the provision that “said party of the second part will,
during the said term, keep the said premises in good and
tenantable repair externally and internally, reasonable
tear and wear excepted.”

It appears that all rent was paid up to June 20, 1919,
when the plaintift’s agent sought to collect the rent then
due for the month beginning on-that date. The defend-
ant refused to pay the rent unless he was allowed to de-
duct the sum of $2.25 which he had paid to a plumber for
repairing a leaky toilet on the premises. The plaintiff
was out of the city at the time, and his agent refused to
make any such allowance for the plumber’s bill which de-
fendant had paid. A like refusal on part of defendant to
pay the rent occurred perhaps two or three times during
the month that ensued, and on July 20, 1919, another
month’s rent was due, and the agent then sought to col-
leet the two months’ rent, or $32 then due from defend-
ant. Defendant again refused to pay the $32 unless he
was allowed to deduct the $2.25 for the plumber's bill.
Thereafter, and on July 23, 1919, the plaintiff's agent
served a three days™ notice to quit on the defendant, and
on July 28, 1919, this action of forcible entry and de-

_tainer was filed in justice court, as above stated.

The defendant relies upon two grounds for reversal:
Iirst, that it was error on the part of the trial court to
sustain plaintiff’s motion for a directed verdict; and, sec-
ond, that the verdict directed by the trial court is con-
trary to law and the evidence.

As to defendant’s first ground for reversal, we are of
the opinion that it was entirely proper for the trial court
to direct a verdict for the plaintiff, inasmuch as there
were no disputed questions of fact. As to this principle,
see Keeley Institute v. Wade, 61 Neb. 313,

As to the second ground for reversal, the lease pro-
vided that the tenant (defendant) should be liable for ail
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plumbing repairs. Nevertheless, he had some repairs
made, and then refused to pay his rent unless the bill for
the plumbing repairs swas deducted from the rent then
due. When this occurred he was in default, and it was
entirely proper for plaintiff’s agent to then serve the
notice to quit. The defendant admitted that he had no
authority whatever from plaintiff to have these repairs
made, but did so on his own initiative. It is not shown
by the evidence whether the condition of the toilet was
occasioned by reasonable tear and wear, or through some
fault of the tenant. If it was caused by reasonable tear
and wear, then under the provisions of the lease it would
have been the duty of the landlord to pay for the repairs.
‘he defendant, by insisting that the -repaiv bill be de-
ducted from the rent, necessarily took the position that
the condition of the toilet was the result of reasonable
tear and wear, and in making his defense it was neces-
sary for him to establish that fact. In our view of the
testimony, he has failed to do this. '

In Murphey v. Illinois T'rust & Savings Bank, 57 Neb.
519, it was held: “In the absence of an express contract,
a4 landlord is not bound to repair the leased premises,
nor to pay for the repairs made thereon by the tenant.”
And, in Twrner v. Townsend, 42 Neb. 376, the court said:
“The obligation of a landlord in any case to repair or re-
build leased premises rests solely on express contract, and
without an express contract to that effect a landlord is
neither bound to repair leased premises himself, nor to
pay for repairs made by the tenant.”

By specific terms in the written lease, the defendant
was liable for these plumbing repairs.

I'rom a careful consideration of all the evidence, and
applying the law applicable to such cases, we are con-
vinced that defendant’s grounds relied upon for reversal
are not well founded; and that the trial court was justi-
fied in directing a verdict in favor of plaintiff, and that
the verdict returned was proper under the evidence in-
troduced.
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Finding no errors prejudicial to the defendant which
would require a reversal, the judgment is
AFFIRMED.

THOMAS C. HORNBY, ADMINISTRATOR, APPELLEE, V. STATE
Lirp INSURANCE COMPANY, APPELLANT,

Fuep Jony 15, 1921, No. 21512,

1. Insurance: Dearu BY VIOLENCE: PreEstuMprION. In a suit on an
insurance policy, covering death caused by violent, external and
accidental means, where the proof reasonably shows that an in-
jury was produced by violent and external means, and where
there is no ground for suspicion that the wound was inten-
tionally inflicted, there is a presumption that the insured did not
voluntarily inflict the injury upon himself, and it is presumed
that the injury was the result of accident.

I

: Broon PoisoxiNg. Where the insured sustains an
injury through violent, external and accidental means, and blood
poisoning sets in, finally resulting in death, it is immaterial
whether the infection was introduced at the time of the accident
and through the instrument operating to cause the injury, if the
infection enters before the wound has become so curcd as to
prevent exposure to infection, and if the infection comes about
naturally, without any appareat human act to produce it.

3. : : . The blood poisoning resuiting in such a
v&ound will be considered as the effect of the injury, and not as
an additional or other cause aside from the accident, and the
consequent death is held to be the result of the accident exclu-
sively and independent of other causes.

TriaL: INsTRUcTION. An instruction that th=2
jury, in determining the cause of the injury, might consider all
the facts and circumstances in evidence, and were entitled to
draw reasonable inferences and conclusions from such facts and
circumstances, held not erroneous and not misleading so as to
authorize the jury to draw illogical inferences.

5 Evidence: Exrerr EvIDENCE. An opinion of an expert must be
based upon facts, proved or assumed, sufficient to form a basis for
an opinion, and cannot be invoked to supply the substantial facts
necessary to support that conclusion. '

AppEAL from the district conrt for Douglas county:
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Lge S. EsTELLE, JUDGE. Affirmed.
T. W. Blackburn, for appellant.
Merton L. Corey and Edward F. Dougherty, contra.

Heard before LETTON, DAy, DEAN, I'LANSBURG and
Rosg, JJ.

FLANSBURG, J.

This is an action to recover on an insurance policy
under a provision allowing double indemnity in case of
the death of the insured, resulting from bodily injury,
sustained and effected directly through external, violent
and ‘accidental means, exclusively and independently of
all other causes. The company had paid the face of the
policy, but denied liability for double indemnity, under
the provision mentioned. Trial was had to a jury and
judgment resulted in favor of the plaintiff. The de-
fendant insurance company appeals. N

The testimony upon which plaintiff’s case is based
stands practically without contradiction, and the defend-
ant contends, under the facts so shown, that the plaintiff
is not entitled to recover, and argues that there is no evi-
dence that the insured sustained a bodily injury through
external) violent and accidental means, and that there is
no cvidence suflicient to show that death was the result
of the accidental injury alleged, since death is shown to
have heen caused by hlood poisoning, and since it does
not appear that the poisonous infection was introduced
into the wound at the time of the initial injury.

The testimony in behalf of the plaintiff shows that in-
sured and his son, in the latter part of October, 1918,
were engaged on the farm of the insured near Valentine,
Nebraska, in harvesting a crop of beans, and that the
field was badly infested with sand burs. Yhile the har-
vesting was going on, as insured’s wife says, or shortly
after it concluded, as insured’s son puts it, the insured
was noticed by them to be pressing and picking at his
thumb. The son testifies that he looked at insured’s
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ihumb and there appeared to be a small hole, a place like -
a thorn leaves after it has gone in, and that just about
the little red spot in the center the skin had turned red
and that a sort of callous had formed about the place.
The widow’s testimony was that she noticed the insured
pressing his thumb and picking at it, as if to remove a
sliver.

Insured was engaged in the undertaking business, to
which he devoted part of his time each week. Shortly
after the time the above observations were made, the in-
sured left for Valentine, and was gone a week, engaged
in his undertaking business. The testimony shows that
he did not directly handle bodies, as he had a helper to
do that, but that he did do embalming and inject em-
balming fluids. When he returned to the farm he was
still pressing and working with his thumb. At that time
it had become slightly swollen, and from then on the
testimony fully shows the progress of an infection, re-
sulting in the swelling of his entire arm and finally in his
death, which occurred on November 17 following. The
testimony of physicians in behalf of the plaintiff was to
the effect that any such infection, originating under-
neath the skin, is always due to entrance of germs by
means of some injury which has resulted in an opening
of the skin, although the opening may be ever so slight,
and that in this particular instance the infection must
have entered through the opening in the skin of in-
sured’s thumb. That death resulted from blood poison-
ing, so introduced into the physical system of the insured,
would seem to be beyond reasonable question.

The testimony, however, in behalf of the defendant,
which stands undisputed, is that whenever an infection
enters a wound it will manifest itself in a few hours, al-
most always within 24 to 36 hours, and never more than 3
days afterwards. It would seem, then, from the testi-
mony as it stands, that the mfectlon of which the insured
died, t]nough pelhaps not received at the time of the orig-
inal injury to his thumb, was at least received later
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through that injury and before it had become entirely
cured.

It is one of defendant’s contentions that the evidence is
insufficient to show that the insured met with an injury
through external, violent and accidental means, and that,
though there is evidence to show that there was a small
abrasion or slight hole in the defendant's thumb, there is
nothing to show how it was produced, and that its cause
must rest entively in conjecture; and in argument de-
fendant suggests that the insured may have had a pimple
o a growth in his thumb resulting from some internal
cause, and may have picked at it so as to, himself, have
opened the skin and caused a wound through which the
poisonous infection entered, and that, since one infer-
ence is as likely to be drawn as the other, the plaintiff has
not carried the bhurden of proof, and that the plamhﬁs
action should, therefore, be dismissed.

The testnn(m\ of ])Lnntlfts physicians shows that in-
sured's thumb had been examined, in an endeavor to find
some foreign substance that had pierced the skin, but that
no thorn, or other foreign substance, was discovered; dand
that: the place where any such foreign matter might have
lodged was cut away. Orme of these physicians testifies
that when the skin is pierced by a thorn, or other ~f'm-eig'n
substance, and the foreign matter, or a part thereof,
left in the skin, a callous will fm m immeédiately: .lb(mt
thus walling off the fmelfrn substance from the physical
system; that nature thus provides a protective remedy.

“The testimony of insured’s son, describing thé wound as
a place like a thorn leaves aftel it has gone in, with a
little red opening where the skin had been ple]'wd, and
with a callous about it, in connection with the circum-
stance of the insured's being employed at that time, or
immediately before, in a field infested with sand burs, and
in the light of the actions of the insured in pressing his
thumb and picking at it, as if to remove a sliver, would, to
the ordinary mind, it seems to us, reasonably result in the
conviction that a thorn, or some such foreign matter, had
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pierced insured’s thumb.

This evidence, furthermore, is aided by the presnmption
that. insured did not voluntarily inflict an injury upon
himself. It is plain that the insured’s thumb was pierced
by some foreign substance. The wound and the nature of
the wound are proved. Such an injury could only be the
result of violent and external means, and, when the proof
goes so far, the presumption is in favor of an accident.
Under this condition of the evidence, aided by such pre-
sumption, we are unable to agree with the defendant’s
argunment that the cause of the injury must be left en-
tirely to conjecture, or that the jury was called upon to
guess, without evidence or reasonable inference to guide
it, between the theory that the wound was caused through
accidental means and the theory that the insured had,
himself, with some instrument, voluntarily produced it.
Caldwcell ¢. lowa State Traceling Men's Ass'n, 156 Ia.
327; Omberg v. United States Mutual Accident Ass'n,
101 Ky. 303; Peck r. Fquitable Accident Ass™n, 52 Hun
(N.Y.) 25551 €, J. 495, sec. 278, ' '

Though we do not deem it necessary to go into that
question, some of the decisions are to the effect that even
where the insured, throungh a voluntary act, pricks at a
pimple and opens the skin, and in doing so unknowing]ye
uses an instrument carrying infection, the resulting blood
poisoning will be held to be the result of accident, rather
than due to the voluntary act of the insured. Naz .
Travelers Ins, Co., 130 I'ed. 985; Lewis v. Ocean Accident
& Guarantee Corp., 224 N, Y. 18; Iuterstate Business
Men’s Accident Ass'n v. Lewis, 257 Fed, 241, "And see
National Surety Co. v. Love, 102 Neb. 633.

Defendant makes the contention, since it is incumbent
on the plaintiff to prove that death resulted from an acei-
dent exclusively and independently of all other causes
than the accident, that, before he can recover in this case,
he must show that the poisonous infection was received
as a part of the accident and at the time of the original
injury.
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It is argued that when there is an accidental injury,
resulting in an abrasion of the skin, but no infectious
matter is injected into the wound through the instrument
operating to cause the injury, the injury resulting from
the accident becomes complete, and, when an infection
enters later through the wound prodoced, it becomes a
new and intervening cause and one other than from the
accident itself; and that, when death results in such case
from blood poisoning, though, under the general rules of
law on proximate cause, the death may be considered to
have been caused by the accident, yet, under the specitic
provisions of the policy, before there can be a liability.
the death must resnlt from the accident exclusively and
independently of all other canses, and it is argued that
the accident is not the sole cause independent of all others,
where blood poisoning later sets in and acts as a con-
tributing cause, and that the company is not liable for
the results of such several canses taken together.

The question then, as it now ocenrs, is whetlier the in-
fection shown in this case, entering a wound which had
heen previously produced by accidental means, was an
additional, contributing or other cause than the injury
.produced by the accident itself, or whether it was merely
incidental to the wound and a natural consequence there-
from. '

- The abrasion of the skin caused a necessary exposure to
such an infection. It was an exposure that could not be
entirely guarded against until the foreign substance was
removed, or the wound cured. It was a natwral conse-
(uence that SllLll an infection might set in, and that the
wound, of Q]l"’]lt and trivial nature in its beginning,
should throungh natural processes develop dire rvesults.
The infection was not of some specific disease to which
there had been a careless or conscious exposure (see
Maryland Casualty Co. v. Spitz, 246 I'ed. 817), but of a
kind that naturally develeps from the wound itself, with-
out any apparent human act to aid it. WWhen the infec-
tion enters through the wound, produced by the original
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accidental injury, naturally and before the wound has
become so cured as to prevent exposure to infection, it
seems to us immaterial when the infection enters. Rich
v. Hartford Accident & Indemnity Co., 208 I11. App. 506;
Delaney v. Modern Accident Club, 121 Ta. 528; Bell v.
State Life Ins. Co., 24 Ga. App. 497. When it appears
that the original injury continues to develop in character-
and grow worse, it is impossible to determine just when
an infection has entered it. In the eyes of the ordinary
individual it is the original injury, through the process
of development, which produces-the final result, and the
provision of the policy must be interpreted in that light.
Lewis v. Ocean Accident & Guarantee Corp., supra; De-
laney v. Modern Accident Club, supra. There is no spe-
cific expression in the policy, as is found in some policies
covering death by accident, that, whenever an accidental
injury through the complication of infection shall produce
death, there shall be no liability on the part of the com-
pany, unless the infection is shown to have been intro-
duced at the time of the accident and by the instrument
operating to cause the injury, and where the contract does
not so provide we can see no reason for making such an
cxception. )

It is true, as d(-teud.mt argues, that when insured’s son
first examme(l the wound he said that, though there was a
small hole, it appeared to have hcakd. over. Just what
he meant is somewhat indefinite, but that testimony does
not show that the wound had been cured, or that the
danger of infection from the original injury had passed.
The insured, it was shown, continued to work at his
thumb, in an apparent uldem'or to remove some object
from tim wound. It seems quite apparent that the injury
had not been cured. but continued from the beginning to
be a source of irritation, though it may be true that the
surface of the skin over it may have appeared to heal.

We believe that the blocd poisoning shown in this case
was a natural incident of the wound, and should be con-
sidered as an effect of the original injury, rather than as
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ar: independent or additional cause. Ward v. Etna Life
Ins. Co., 82 Neh. 499; Maloney v. Maryland Casualty Co.,
113 Ark. 174; Caldiwcell r. Towae State Traveling Men's
Ass’n, supra; 1 C.J. 430, sec. 76.

Error is predicated upon the giving of an instruction
telling the jury that—*“In determining the question as to
whether or not the death of said George H. Hornby would
have resulted from external, violent, and accidental means
exclusively and independently of all other caunses, you are
entitled to consider all the facts and circumstances which
have heen introduced in evidence before you, and you
are entitled to draw reasonable inferences and conclusions
from such facts and circumstanes.”

The case of Grosvenor v. Fidelity & Casualty Co., 102
Neb. 629, is relied npon. That was an action upon an in-
surance policy covering death by accidental means. In-
sured died from drinking carbolic acid. The lower court,
directed a verdict for the plaintiff, relying upon the pre-
sumption that death was by accidental means. This
court, however, said, in reversing the case, that since it
appeared that insured drank carbolic acid, it was pre-
sumed that he did so voluntarily, and that the evidence of
suicidal-intent so introduced into the case destroyed the
force of the presumption of death by accidental means,
and held that it was incumbent upon the plaintiff to show
that the death was accidental “by evidence of the actual
facts or a situation from which accident is the reasonable
inference.” 1In other words, the record must present to
the jury such a state of facts that reasonable inferences,
showing accident, can be drawn therefrom, and the case
cannot be left to the jury for a guess or conjecture in
arriving at a conclusion. .

In a similar case, Rawitzer v. Mutual Benefit Health &
Aeccident Ass'n, 101 Neb. 219, where death was also the
result of carbolic-acid poisoning, the court held that the
surrounding circumstances were shown to be such as to
allow of reasonable inferences as to the cause of death,
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and that the case was one which should have been’ sub
mitted ‘to the jury.

Ag before pointed out, we are of opinion that the con-
dition of the evidence in this case presents a situation
where a natural and reasonable inference could be drawn
that the injury was accidental, and the matter of passing
upon_those inferences was for the jury. Since there was
sufficient to take the case to the jury, we believe there
was no ‘error in the instruction given. North Chicago
Street R. Co. . Rodert, 203 111. 413; Vandalia Coal Co. v.
Jloore, 69 Ind, App. 311; Wilcor v. Southern Railiwcay, 91
8. Car. T1; Central of Georgia R, Co. v. Ellison, 199 Ala.
571; 38 Cyc. 1673, o

It is argued that there is prejudicial error in the ad
mission of testimony. Doctor Jonas, who examined the
insured after the poisoning had progressed up the arm;
was allowed to testify in behalf of the plaintiff that the
poisoning was from external means. We see nothing im-
p'roper in the admission of that testimony, since the doctor
testified that poisoning of that kind in that locality al-
ways came from without through an opening in the skin.
On cross-éxamination he was -asked if septicenria had been
in the body prior io the injury, whether or not it might
not extend to the surface and wmanifest itself there, to
which the doctor answered that he had only one opinion
about this case—that ‘the poisoning came from  witliout,
froin “an accident.” No motion was made to strike out
this answer, bul it is now contended that the doc tor was
thus allowed to express -his opinion that the injury .was
the resultrof accidental means, and, therefore, that. the
testimony was improperly received. Such an opinion as
to a coenclusion of fact could, of course, not be received as
evidence. I))('hm . Order of United Commercial Trai-
clers of. America, 173, Wis, 173, We take it that the doc-
{or meant.“injury’’ instead of “accident,” and was not
attempting fo give ev idence as to how the injury had been
caused, and we cannot see that the answer would mislead
the jury. '
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The further objection is made that the petition did not’
state a cause of action, since the name of the beneficiary
vnder the policy was not disclosed. The action was
brought by the administrator, and upon a policy, the pro-
visions of which were fully known to the defendant. The
trial court allowed an amendment of the pleadings during
the trial, and the name of the beneficiary was inserted.
We do not see that the defendant could have been taken
by surprise by this amendment, or prejudiced in any way.

The case is therefore

AFFIRMED.

Lrrrox, J., dissenting,.

It seems to me the majority opinion rests upon an in-
ference based upon an inference. First, the inference
that a sand bur, or other substance, penetrated the
thumb. Second, the inference that a malignant germ
entered the body through a perforation of the skin thus
created. Tn my opinion the evidence does not justify the
recovery.

GERTIE J. WILLIAMS, APPELLEE, V. Erunis K. WILLIAMS,
APPELLANT.

FiLep Jury 15, 1921, No. 21533.

1. Homestead: SUFFICIENCY oF PLEA. A pleading sufficiently sets
forth the selection of the homestead from the wife’s separate
property, with her consent, where it is alleged therein that after
their marriage the parties entered upon the tract in question
pursuant to a prior agreement to make it their permanent home
and joint homestead, that improvements were constructed suffi-
cient for that purpose, and that it continued for several years to
be the family residence.

2. Husband and Wife: HoyEsTEAD: EJecTMENT. Where the home-
stead has been selected, with the wife’s consent, from her sep-
arate property, she cannot withdraw from the homestead and
maintain ejectment against her husband, who remains in oc-
cupancy thereof, so long as the marital relation continues.

Arpear from the district court for Movrill county:
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Rarpa W. Hovart, JUDGE. Reversed and dismissed.
Fawcett & Mockett and C. (. Perry, for appellant.

Williams, Hurd & Neighbors, contra.

Dorsey, C.

Gertie J. Williams, the appellee, brought ejectment
against her husband, the appellant, to recover possession
of a quarter-section of land in Morrill ecounty. Her peti-
tion contained simply the formal allegations that she had
a legal interest in, and was entitled to the possession of,
the land, and that since January, 1916, the appellant had
duprived her of the possession thereof.

The appellant’s answer, in addition to a general denial,
set forth that the parties were married in 1911; that be-
fore the marriage the appellee had made entry and estab-
lished her residence, in a small frame shack, upon the
land under the government homestead laws; that they
were married during a “leave of absence” which she had
obtained, and it was agreed that immediately after the
marriage they should return to and live upon her home-
stead, that the same should be their joint homestead, and
that the appellant should break out, seed and cultivate
the land and construct such improvements thereon as
would make it a permanent and habitable home; that as
soon as they were married they did move upon the land,
which the appellant improved as he had promised, at his
own expense and bestowing his own labor thereupon,
making it a suitable and comfortable home; that he and
his wife and the two children born to them lived there, in
harmony, until January, 1916, when without just cause
she left the state and has never since returned, although
the appellant desired and repeatedly requested her so to
do; that by reason of the foregoing he acquired a legal
estate in the land of which the appellee could not de-
prive him, that she was not entitled to separate possession
and could not maintain the action.

In her reply the appellee admitted the marriage, and
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that she had made entry and estab]ished_ her residence
upon the land as alleged, but denied all other averments
of the answer. Ifor further reply she alleged that she
had been compelled to leave because of his cruelty; that
the appellant told her to get out if she did not like it,
and since her departure told her not to come back; -thdt
it was for those reasons that she remained away from her
home, and that it was impossible for them to. live to-
gether, - : .

The case coming on for trial, the .11)1)ellant s motion for
judgment upon the pleadings was gverruled, and the trial
court sustained the objection interposed by counsel for
the appellee to the introduction of any testimony on the
part of the appellant for the reason that his answer did
not constitute a defense. Judgment was then entered in
favor of the appellee for the possession of the premises,
and this appeal resulted.

The point upon which the case ‘turned in the court be-
low being, in effect, & demurrer to the answer, the issue
here is whether or not the facts set forth thelem would,
if proved, support the husband’s right to remain in pos-
session of the wife's separate property when she is living
apart from him and demands that he be ousted. The ap-

“pellant’s contention is that there was a selection of the
land in question as the family homestead under section
3077, Rev. St. 1913, providing that the homestead may be
selected from the separate property of the husband, or,
with the consent of the wife, from her separate property;
that the husband acquired a vested right of homestead
therein not subject to be defeated by the wife’s voluntary
removal from the family residence. We shall first in-
quire whether or not the appellant’s answer sufficiently
sets forth a selection of the land in controversy, with the
appellee’s consent, as the homestead, and second, whether,
if the allegations of the answer are sufficient in that
respect, the wife may terminate the husband’s homestead
right and dispossess him, in case she withdraws from the
family domicile of her own volition.
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As to the sufficiency of the pleading, it was averred in
the answer, in substance, that the parties entered upon
the land after their marriage in pursuance of a prior
agreement to make it their permanent home and joint
homestead; that improvements were constructed  suffi-
cient for that purpose, and that it continued to be the
family residence for four years. These allegations, we
think, are sufficient to set out a selection of the homestead
from the wife’s separate property with her consent, in
view of the rule that such consent may be presumed from
the occupancy of the premises as a family home. Hobson
v. Huztable, 79 Neb. 334.

Assuiming that the wife’s consent to the selection of the
homestead was properly pleaded, there remains the ques-
tion whether, if she councludes to depart from the home

for whatever 1L<’lSOll, she may pnt an end to the homestead
character of the premises so as to entitle her to regain
cxclusive possession thereof by means of an action of
qectment against her husband, on the theory that he is
wrongfully \\1thhuldmg her sep‘uate property. Counsel
for the appellee cite the following from Cook v. Cook, 125
Ala. '583: “Nor is it of consequence that the land of
which recovery is sought was at one time occupied by the
husband and wife with their children as a homestead, nor
that the husband and children still reside thereon, nor
that the defendant at the time of the trial is willing and
211 along has been for the wife to return to this homestead
and occupy it jointly with him. He has no right to com-
pel her to let him into joint possession or occupation of
any of her land, nor any right to exclude her from the
possession and occupation altogether, unless she assents
to joint possession and oceupation with him. - There is no
law to compel a wife to live with her husband on her
land or on his. There is no legal prohibition upon her
separating from him and living apart. And having sep-
arated from him and left her home in his possession, she
iy entitled to recover it from him as if he were a stranger.
To hold otherwise would be to give the husband rights
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and estates in the wife's lands which our statutes not
only do not provide for, but expressly provide against.”

Other cases cited in support of the same reasoning are
Buckingham v. Buckingham, 81 Mich. 89; Crater v.
Crater, 118 Ind. 521. To these may be added McDuff wv.
MeDuff, 187 Pac. (Cal. App.) 87. It seems, however, that
the conclusion of the Michigan supreme court in Buck-
ingham v. Buckingham, supra, is founded, in part, upon
the fact that, under the laws of that state, married women
are given “such absolute right to disposition of their
own separate property that she may convey the homesteaid
by deed without the husband’s joining in the instrument;”
that therefore the wife may abandon her husband and sue
him in ejectment. In Nebraska, on the other hand, it is
expressly provided by statute that the homestead cannot
be conveyed or incumbered unless by an instrument signed
and acknowledged by both spouses. Rev. St. 1913, sec.
3079.

The statutory provision just cited illustrates the char-
acter of the homestead right in this jurisdiction of one
spouse in land selected as the homestead out of the prop-
erty of the other. Once vested, it cannot be alienated
otherwise than by a joint deed executed and acknowledged
by both. It is an estate or interest, and not simply a
right of occupancy dependent npon the whim of the
spouse out of whose property it has been selected. True,
the property may lose its homestead character by abandon-
ment, but “neither spouse can abandon the homestead
for the other without his or her free consent.” Weather-
ington v. Smith, 77 Neb. 363. The appellee’s theory is
that, notwithstanding the wife's consent to the selection
of her separate property as the homestead, she may at any
time thereafter, by removing from the homestead and thus
making it no longer the joint residence of her husband
and herself, terminate its homestead character and resume
the independent control over it which the statute gives
to every married woman over her separate property. This,
we are convinced, is inconsistent with the interpretation
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heretofore placed by this court upon the homestead right
of one spouse in the property of the other selected as such.
“\Where a homestead has been selected by husband and
wife from the separate property of the wife, the wife
cannot by a conveyance of the property deprive the hus-
band of his homestead right therein while the marriage
relation exists.” Miller v. Paustian, 79 Neb. 196. That
which she is not permitted to do by a conveyance, it
would be illogical to hold that she could accomplish by
her mere withdrawal from the family home.

It is held in Morrill . Skinner, 57 Neb. 164, that the
wife’s right of homestead in the husband’s property is not
defeated, where she remains in occupancy, and the hus-
pand abandons her and lives elsewhere. In view of the
general policy of our laws in recognizing the equality and
reciprocal property rights of both sexes, it follows, in our
opinion, that the husband’'s right of homestead in the
wife’s property must be similarly protected. Where the
homestead has been selected, with the wife's consent, from
her separate property, she cannot withdraw from the
homestead and maintain ejectment against her husband,
who remains in occupancy thereof, so long as the marital
relation continues.

The pleadings disclose a controversy as to which of the
parties is responsible for the wife’s withdrawal from the
family home, the husband asserting that it was without
just cause, and the wife alleging that it was the result of
his cruelty and misconduet. Tf that difficulty be ir-
remediable, relief may be obtained in an appropriate ac-
tion, and if a divorce should be granted to either party,
the wife would immediately become entitled to the pos-
session of her real estate. Rev. St. 1913, sec. 1579.

For the reasons stated, we recommend that the judg-
ment be reversed and the action dismissed.

Per CuriaMm. For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed.
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and the action dismissed, and ‘this opinion is adopted by
and made the opinion of the court.

REVERSED AND DISMISSED.

Ori C. BRINGEN, APPELLANT, V. Max WoOLF ET AL., Ap-
PELLEES, :
Firep Jury 15, 1921. No. 21595.

Frand: REMEDIES: WAIVER. A person who has been induced by fraud
to purchase property, when he discovers the fraud, may, at his
election, rescind the contract and recover back all that he has
parted with thereon, or, when the contract of sale has been exe-
cuted, in whole or in part, before the discovery ‘of ‘the fraud, he
may affirm the contract and maintain an action for his damages
resulting from the antecedent fraud, or, when sued for the pur-
chase price, he may plead said damages by way of recoupment.
The question of waiver is a question of intention, and this right
of action for deceit will not be held to have been waived unless
the intention of its possessor to make such waiver clearly ap-
pears. Obtaining an extension of time and the renewal of a note
given for the purchase price of said property is not a waiver of
such right of action as a matter of law.

Arepan from the district court for Doone county:
I'REDERICK W. BrrroN, Jupce. Reversed. ‘

Albert & Wagner, .J.°S. Avmstrong. and V. E. Garten,
for appellant.

Williams & Williams, contra.

Heard before LerroN, Day and Dpax, JJ., CLEMENTS
and MorNING, District Judges.

CreMmexts (E. J.), District Judge.

This is an action for damages alleged to have been sus-
tained by plaintiff in consequence of the sale of cattle, in-
fected by a disease known as “pink-eye,” to plaintiff by
defendants, who, it is alleged, had knowledge of the con-
dition of the cattle, but represented to the plaintiff that
they were all right and sound. At the close of the evi-



Yor. 106] JANUARY TERM, 1921. 591

Bringen v. Wolf.

dence,.on motion of defendants, the court instructed the
jury to return a verdict for defendants, which was done,
and a judgment for defendants was entered thereon.
From said judgment, the plaintift appealed.

By admissions and undisputed evidence it is estab-
lished that on Saturday, the 1st day of May, 1915, the
defendants sold to plaintift 39 head of yearling cattle,
then in the stock-vards at .Albion, Nebraska, for $36 a
head, and plaintift gave defendants his promissory note
for the purchase price thereof, payable in six months and
sceured by chattel mortgage on said stock.  The sale was
completed on the following Monday by the defendants de-
livering said cattle to plaintitf at his pasture situated ten
miles from Albion. When said note became due, on
November 1, 1915, plaintitt gave a renewal note therefor,
due in six months, with some additional security, and de-
fendants retained both the original aud . renewal notes.
When the renewal note became due and payment was re-
quested, plaintiff, for the first time, notified defendants
that said cattle were diseased when he bought them and
demanded a reduction in the amount of the note for that
reason. This was refused and, under pressnve, plaintift
paid the note in fall.

While the evidence is conflicting, there is sufficient, if
believed, to show that, at the time of said sale, the de-
fendants represented to the plaintiff that said cattle were
all right; that he velied on said representation in pur-
chasing the cattle; that the cattle were not all right, as
some of them were afflicted with a disease commonly
known as “pink-eye;” that plaintiff did not know that
they had any disease until after they had been delivered
and placed in his pasture and commingled with plaintifi’s
other cattle therein; that he first discovered that they were
diseased the next day after they were so delivered; that
three of the cattle so purchased of defendants died from
said disease, many others, including cattle which plaintiff
owned before said purchase and with which cattle they
had been commingled, became infected with said disease
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and plaintiff sustained damages in consequence thereof.
Plaintiff testified that at the time the sale was made it
was agreed that he should have a year's time, and that the
renwwal of the original note was made in pursuance of
that agreement. Defendants deny this, and say that they
extended the time of payment at plaintiff’s request.

In its peremptory instruction to the jury the court
said: “Gentlemen of the jury. The court holds that
when the plaintiff gave the renewal note he had knowl-
edge that the cattle had the pink-eye, and thereby waived
any fraud in the original contract. You are, therefore,
directed to return a verdict for the defendants.” Tt will
be noted that this instruction is based wholly on the
proposition that the giving of the renewal note consti-
tuted a waiver of the alleged fraud as a matter of law.
No other basis for said instruction or reason for giving it
is suggested Dy the court or is urged by counsel for de-
fendants, and the determination of this case rests wholly
on whether said proposition correctly states the law.

It is a well-established and familiar rule that one who
has been induced by fraud to purchase and agree to pay
for property has, at his election, one of two remedies.
(1) He may rescind the contract and recover back what-
ever he has parted with thereon. (2) He may affirm the
agreement and maintain an action for damages resulting
from the deceit, or, when sued by the vendor to recover
the price for which the property was sold, may plead such
damages by way of recoupment. Pollock w. Smith, 49
Neb. 864; Naup v. Schinstock, 88 Neb. 95. That this is a
general rule which applies in all cases where the contract
has been fully executed before the discovery of the fraud
is held by practically all authorities. By the weight of
authority, said rule is not applicable in a case where the
fraud is discovered while the contract is wholly executory.
The reason given for this limitation of the general rule is
that, where a person discovers the fraud when he is still
wholly at liberty to save himself from its effects, what
Le thereafter does to his own injury is self-inflicted, and



Vor. 106] JANUARY TERYM, 1921. 593

Bringen v. Wolf.

one may not recover damages which resulted from his own
acts instead of the act of the other party to the contract.
Bean v. Bickley, 187 Ia. 689, and authorities cited.

There is, however, a sharp conflict in the authorities
as to whether said general rule is applicable in a case
where, at the time of the discovery of the fraud, the con-
tract has been executed in part and a part is still exec-
utory. Some authorities seem to hold that, where the
injured party discovers the fraud before the contract has
been fully executed and continues to carry it out, he
thereby condomes the fraud and may not maintain an
action for deceit. The principal case holding this doc-
trine is Ponder v. Altura Farms Co., 57 Colo. 519, which
is cited and quoted from in defendants’ brief. In the
opinien several cases are cited as supporting said propo-
sition. Some of them, as well as some cited in defend-
ants’ brief, are not authority therefor, as the contracts
vnder consideration therein were wholly executory when
the fraud was discovered.

The other rule is that, if 'the contract be executed in
whole or in part before the fraud is discovered, the pur-
chaser need not rescind, but may, at his election, affirm
the contract, retain the property, and also bring his ac-
tion for damages on account of the deceit; in other words,
that the general rule above stated applies in cases where
the contract has been executed in part only. This is the
doctrine announced and followed in Bean v. Bickley,
supre, and Koch . Rhodes, 57 Mont. 447. In the opinions
in said cases the authorities supporting or bearing upon
both of the foregoing rules are collated, discussed and
analyzed.

The question as to which of the foregoing conflicting
rules shall obtain in Nebraska.does not appear to have
been heretofore determined by this court and we are
therefore at liberty to choose the one which appears to
us to be right; and, after due consideration, we have con-
cluded that the latter one is supported by the weight of
authority and is more consonant with reason and justice.
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We theleiole hold that the general rule dl)()V(: stated ap-
plies where the contract is partly executed before the dis-
covery of the fraud as well as where it is wholly executed,

In the instant case, the sale was completed, the pui-
chase price settled for by the giving of a promissory note,
and the cattle were delivered and commingled with other
stock before plaintiff discovered that they were diseased.
All that remained to be done was the paying of the note,
enud, under the foregoing rule, the plaintiff had the right
to affirm the contract and sue for the damages resulting
from defendants’ alleged deceit. Counsel’s contention
that this right was waived by obtaining an extension of
time and giving a renewal note, although supported by
some of the authorities cited, is, we think, without merit.
It would seem that in the cases cited the distinction be-
tween the effect of rescission and that of affirmance is not
properly recognized. WWhere one denies the validity of a
contract, rescinds, he cannot maintain that position if he
secks and obtains a change in its terms advantageous to
himself, for this would be inconsistent with his position
that there is no contract; but when, on discovering the
traud, he elects to affirm the contract, it becomes his duty
to carry out its provisions, and there is no inconsistency
in asking a betterment of the terms of the contract which,
by his affirmance, he admits is valid. Becan ». BzckleJ,
supra.

An independent right of action for damages, sustained
as the result of defendants’ fraud, accrued to plaintiff as
soon as he discovered same and elected not to rescind.
Waiver depends upon intention, and it cannot be held
that plaintiff has released or waived said right of action
unless his intention to do so clearly appears; and the ob-
taining an extension of time and giving the renewal note,
while it may be evidence of an intention to waive, is not
a4 waiver as a matter of law.

It follows that the action of the trial court in directing
a verdict for the defendants was error for which its
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judgment should be reversed; and said judgment is there-
fore reversed and remanded for further proceedings.
REVERSED.

I'rances KULHANEK ET AL., APPELLEES, V. EMMa Kur-
HANEK ET AL., APPELLANTS,
Fiep Jury 15, 1921, No. 21617.

1. Pleadlng: Proor. A party will not be permitted to plead one
cause of action and at the trial rely upon proof establishing a
different cause. The allegations and proof must agree.

2. Judgment: DEraurLT: VAacATioN. Statements to the defendant in
an action by a third person, not a party to the suit, of which the
plaintiff knows nothing, to the effect that said action has been
settled, because of which statements the defendant fails to ap-
pear or to plead and a default judgment is entered against him,
do not constitute a ground for setting aside said judgment after
the term under the provisions of section 8207, Rev. St. 1913, nor
any recognized source of equity jurisdiction.

ApPEAL from the district court for Douglas county:
WirLis G. Sears, JUDGE. Reyersed and dismissed.

A. H. Murdock, for appellants.
James E. Bednar and Joseph 1. Votava, contra.

Heard before Lrrron, Day and Dgax, JJ., CLEMENTS
and MornIxNG, District Judges.

CLEMENTS (L. J.), District Judge.

On November 25, 1919, Emma Kulhanek, defendant in
the present suit, obtained a judgment for $2,500 by de-
fault in the district court for Douglas county, Nebraska,
against the plaintiffs herein for the alleged alienation of
the affections of her husband, Joseph Kulhanek. The plain-
tiffs are the father and stepmother of said Joseph Kul-
hanek. An execution issued on said judgment was levied
on plaintiffs’ property and on TFebruary 24, 1920, said
property was sold by the sheriff to satisfy said judgment.
On May 24, 1920, this action was brought to vacate and
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set aside said judgment and sale and to permit the plain-
tiffs to answer and make their defense to the action in
which said judgment was obtained. The trial court found
for plaintiffs and entered a decree setting aside said judg-
ment and sale and granting them a new trial in said case.
I'rom said finding and judgment, defendants herein ap-
peal. '

In plaintifts’ petition it is alleged that, after the com-
mencement of said alienation action, said Emma Kulhanek
agreed with plaintiffs to drop said suit; that, relying on
said agreement, plaintiffs paid no further attention
thereto; that, in violation of her said agreement, said
Emma Kulhanek frandulently caused said judgment to
be entered without any notice to or knowledge of the
plaintiffs, and that plaintiffs did not know of the entry
of said judgment until after said sale was made. The
foregoing is the substance of all the allegations of the
petition stating the ground or reason for setting aside said
judgment. This is clearly a pleading of “fraud practised
by the successful parvty in obtaining the judgment or
order,” which is one of the grounds for vacating a judg-
ment under the provision of subdivision 4, sec. 8207, Rev.
St. 1913.  Counsel in their brief also assert that the peti-
tion alleges unavoidable casualty or misfortune within
the meaning of subdivision 7 of said section, but we find
no allegations in the petition which sustain said conten-
tion, and, if there were such, the record contains no evi-
dence to support such allegations. Plaintiffs’ petition
therefore sets up but a single cause of action or ground
for setting aside said judgment and sale, and that is the
alleged fraud of Emma Kulhanek in procuring the judg-
ment to be entered in violation of her agreement to drop
the case. The making of this alleged agreement was de-
nied by the answer and the issue thus joined was de-
cided by the trial court in favor of the defendants.

There is not a scintilla of competent evidence in the
record to support plaintiffs’ allegation of fraud on the
part of the defendant and the trial court rightfully found
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that said Emma Kulhanek “acted in entire good faith in
having judgment entered against the plaintitfs, * O
and in causing an execution to be issued and levied by
the sheriff on the property of the plaintiffs herein, and
was entirely without fraud in any of her proceedings in
said action.” This finding for the defendants on the only
ground or reason for setting aside said judgment alleged
in the petition would seem to compel a judgment in their
favor. Dut the trial court proceeded to make another
finding, as follows: “The comrt further finds that the
plaintiffs herein velied upon the representation made by
their son, Joseph Kulhanek, to the effect that he had
settled the cause of action so filed against them by the
defendant, Emma Kulhanek, and that by reason of theix
relying upon the representations so made by their son,
Joseph Kulhanek, they suffered a judgment to be entered
against them.” And it is upon this finding that the judg-
ment for plaintiffs herein is based. The court also found
that “Emma Kulhanek knew nothing of the representa-
tions made by Joseph Kulhanek to the plaintiffs herein.”
There is evidence in the record, admitted over the objec-
tions of defendants, which supports the above finding in
favor of plaintiffs, but there are no allegations in the peti-
tion which justify the admission of such evidence or upon
which such a finding can be based.

It is an elementary rule of law that the allegations and
proof must agree. “There can be no recovery if there be
a material variance between the allegations and the
proof.” Elliott v. Carter White-Lead Co., 53 Neb. 458.
“A party is not allowed to allege in his petition one cause
of action and prove another upon the trial”” Imhoff wv.
Ilouse, 36 Neb. 28. “A party will not be permitted to
plead one cause of action and upon the trial rely upon
proof establishing a different cause.” Luce v. Foster, 42
Neb. 818. The action of the trial court in making a find-
ing of facts not pleaded and basing its judgment thereon
was a violation of the foregoing rule and clearly er-
roneous. :
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If the evidence on which such finding is based had been
introduced without objection, we might permit the plain-
tiffs to amend their petition to conform to the proof, but
as it was all admitted over the defendants’ objections this
cannot rightfully be done.

But even if the facts so found had been pleaded in the
petition the pleadings and evidence would not have been
sufficient to support the judgment of the trial court. The
facts s0 found are to the effect that plaintiffs suffered
the judgment sought to be set aside to be entered against
them because they relied upon the statements of their
son, Joseph Kulhanek, that he had settled the action in
which such judgment was obtained and that it would be
dropped. Joseph Kulhanek was not a party to said ac-
tion. ‘Although he was the husband of Emma Kulhanek
they had been separated for some time and he was living
with the plaintiffs when said statements were made. "His
wife had begun an action against him for divorce which
was then pending. There is no evidence tending to show
that he was authorized to act for her as her agent orv
otherwise, nor that he assumed to do so. On the con-
trary, his statement to his parents that he had settled
said suit indicates that he had assumed to act for and on
behalf of the plaintiffs. In making said statements
Joseph Kulhanek was not in any sense the agent of Emma
Kulhanek and the court specifically found that she knew
nothing of them. '

- Is the fact that a defendant fails to make a defense to
an action and a default judgment is taken against him
without his knowledge because of his reliance on the
statements of his agent, relative or friend, not a party
to the suit, that same has been settled a sufficient ground
for setting aside said judgment after the adjournment of
the term at which it was entered, where plaintiff' knew
nothing of said statements? It is obvious that such a
state of facts does not constitute “fraud practised by the
successful party” or “unavoidable casualty or misfor-
tune,” and is not therefore within any of the provisions
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of section 8207, Rev. St. 1913, relied upon by plaintiffs.
But this is not decisive of the question because such
statutory provisions are not exclusive. The right to an
independent equitable action to vacate a judgment also
exists. Meyers v. Smith, 39 Neb. 30.  Such statutory pro-
visions are concurrent with independent equity jurisdic-
tion. . Abbott v. Johnston, 93 Neb. 726. Such an action
for a.cause other than those mentioned in said section
8207 must be founded on some recognized source of equity
jurisdiction. Douglas County v. Connell, 15 Neb. 617.
Do the facts disclosed by the evidence and found by the
court:.constitute a recognized gource of equity jurisdic-
tion?. : .

In some of the cases cited in plaintitfs’ brief the order
setting aside a judgment by defaunlt was made in the
original action and before the adjournment of the term at.
which the judgment was rendered. Among these are
Milwawkee Harvester Co. v. Schroeder, 72 Minn. 393;
Board of Education v. National Bank of Commerce,
Kan. App. 438, and Reilley v. Kinkead, 181 Ta. 615. Cases
of this character are not authority on the question in-
volved herein.

In many of the cases cited the defendant’s failure to
defend the action was occasioned by the acts, statements
or representations of the plaintiff in said action or his
attorney, which the courts have quite generally held con-
stitute constructive if not actual frand. Such were the
tacts and the holding of this court in Klabunde v. Byron
Reed Co., 69 Neb. 126, and Arnout v. Chadwick, 74 Neb.
620, which are cited and relied on by plaintifts herein.
Since there is no evidence in the instant case that Emma
Kulhanek was guilty of either active or constructive
frand, such cases have no bearing upon the question under
consideration.

The only authorities cited by counsel which appear to
sustain the judgment of the trial court are Minnesota
cases, among which are Flannery v. Kusha, 147 Minn.
156, -and Glaeser v. City of St. Paul, 67 Minn.
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368, but an examination of said cases shows that they
were brought and decided under a statute of Minnesota
which provides: “The court * * * gt any time with-
in one year after notice thereof, in its discretion, may re-
lieve a party from any judgment * * * taken against
him through his mistake, inadvertence, surprise or ex-
cusable neglect.” (Gen. St. 1913, sec. 7786.) Under this
statute the court is expressly authorized, in its discretion,
to set aside a judgment because of the plaintiff’s own
mistake, inadvertence or neglect. There is no such stat-
vte in Nebraska, and this court, in State v. State Journal
Co., 77 Neb. 771, held that the discretion of the court to
set aside a judgment ends with the term at which it was
rendered. The Minnesota cases cited cannot therefore be
considered as authority in Nebraska.

From a careful examination and consideration of the
authorities cited in the briefs and many others we have
reached the conclusion that the facts disclosed by the
evidence and found by the court do not constitute any
statutory ground for setting aside the judgment in ques-
tion or any recognized source of equity jurisdietion, and
that the court erred in holding otherwise and in entering
judgment for plaintiffs herein.

The judgment and decree of the trial court is therefore
reversed and the case dismissed at plaintiffs’ costs.

REVERSED AND DISMISSED.

I'RANK O. SJOGREN ET AL., APPELLEES, V. LIBERTY CLARK
ET AL.: JAY HASTINGS, APPELLANT.

Frep Jury 15, 1921. No. 21688.

1. Principal and Agent: REVOCATION OF AGENCY. “Where an agent
is vested with a mere naked authority not coupled with an in-
terest, his principal may revoke that authority before perform-
ance.” Staals v. Mangelsen, 105 Neb. 282; Hallstead v. Perrigo,
87 Neb. 128.

2, Appeal: Isstves: PrLEapING. Record examined, and held that the
issue of rescission of the agency contract was, without objec-
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tion, limitation or restriction, fully tried out in the district court,
and that objections made in this court for the first time that a
rescission of the contract was not pleaded in the court below
will not be considered as a ground of reversal. Boyd v. Lincoln
& N. W. R. Co., 89 Neb. 840.

3. Evidence examined; and held to sustain decree of the lower court.

APrEAL from the district court for Polk county: (GEORGE
¥. Corcorax, Jupce. Affirmed.

Mills, Becbe & Mills, tor appellant.
John C. Martin and F. I5. Stanton, contra.

Heard before Morkissey, C.J., FLaANskURG and Rosk,
JJ., Dicksox and Troup, District Judges.

DicksoxN, District Judge.

From the record it appears that the appellees, plain-
tifts below, were owners of a quarter section of land in
Polk county; that on the 17th day of May, 1919, they exe-
cuted and delivered to the appellant, Jay Hastings, an
agency contract, authorizing and empowering him to sell
this land; that on the 13th day of June following, the
dppellant, as agent for the appellees, entered into a con-
tract for the sale of the land with Liberty Clark, de-
fendant below. In October following, this -action was
commenced by appellees against Liberty Clark, the al-
leged purchaser of the land, Jay Hastings, their agent,
and J. J. Peters, a tenant of Clark.

It is alleged in the petition, in substance, that the ap-
pellees are the sole owners and entitled to the possession
of the land; that on the 17th day of June the defendants
caused to be placed of record the contrvact of sale to
Clark; that they never executed or authorized the exe-
cution of the contract by Hastings, and that the same
casts a cloud upon the title, and they pray for a cancela-
tion thereof and the quieting of the title in the appellee
Frank O. Sjogren.

The appellant, Hastings, filed his separate answer and
cross-petition, setting forth what he claims to be a copy
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of the contract of sale with Clark, which does not'm.n
terially differ from that set forth ln the appellees,  also,
attached is a copy of the agency contract between him and
the appellees, and he states that, in pursuance of the
t.rms thereof, he sold the property to Clark for $18,400,
he paying -‘f.’,J,(N) in cash, the remainder to be paid March
1, 1920, and that of tllc money paid to him by Clark he
.endel ed $1,000 to the appellees, which they vefused to
accept; that Clark was ready, willing and able to per-
form all the terms of his contract, but that the appellees
refused to complete the sale and had brought an action to
cancel the contract that he made with Clark as. theiv
agent, and that they are indebted to him in-the sum of
$1,400 as commission, and he prayvs judgment therefor.
To this answer the appellees replying deny all the allega-
tions, save only such allegations of the answer as admlt
allegations of thé petition. C

In view of the fact that Clark and Peters have not ap-
pealed from the decree of the trial conrt, it is unnecessary
to notice their pleadings, except to say-that Clark pleaded
the contract made by Hastings oir behalf of the appéllees,
and that Hastings was authorized by the contract in
writing to execute for the appellees the contract of sale,
and that he stood veady to and had the ability to performn
said confract. The defendant Peters also, in a geheral
way, answers the petition, and alleges an oral lease with
Clark for the land. Replies were filed to the answeérs of
(Mlark and Peters which are similar to the reply filed to
the answer of Mastings. .\ trial was had whi¢h resulted
in a decree finding generally for the plaintiffs and ilgainst
all the defendants, and the (‘lark contract of sale was set
aside and canceled, the title quieted and confirmed .in- the
appellee Frank O. Sjogren, and Hastings' cross-petition
was dismissed. Ilastings filed a motion for a new trial.
which was overruled, and he only appeals to this court.

The record presents for consideration two questions:
First. that the attempted sale of the land by appellant
was not upon the terms of the agency contract and within
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the-gecope of his authority granted thereby; that is, that
the contract of sale made other and ditferent terms and
provisions from those granted to Hastings in his contract.
Second, that the appellant had no right or authority to
proceed to act as agent for the appellees at the time he
executed the Clark contract; in other words, that the
agency contract had been revoked before the alleged sale
agreement had been entered into with Clark.

A consideration of the first question is unnecessary if
we find for the appellees on the second proposition. This
requires an examination of the record. The pleaded con-
tracts of agency and sale are not in dispute; that is, the
appellees admit execnting the contract of agency, and the
contract of sale made by Hastings to Clark was not con-
troverted except in so far as Hastings had authority to
enter into the same and bind the appellees. Tt is urged
by appellant, Hastings, that rescission is an affirmative
defense and must be pleaded if relied upon as a de-
fense; while the appellees confend that one of the issues
tried and determined by the lower court was whether or
not the contract of agency executed by the appellees had
been revoked prior to the making of the claimed sale to
Clark by Hastings. .\ careful examination of the record
shows that the question of rescission was fully gone into
by the parties without objection. The appellees testifiel
that a short time after the making of the agency contract,
and before the making of the Clark sale, they told Hast-
ings that they had decided not to sell, and that he told
them he would not as he had plenty of land to sell. This
was denied by Hastings. Doth offered evidence in sup-
port of their contentions. This question of fact was
fully, and without objection, limitation or restriction,
tried out before the court and determined. The rule is
well settled in this state that—“Upon appeal the same
cause must be presented in this court that was tried in the
court below. If an issue is there tried by both parties,
and. without objection from either that the issue is not
sufficiently pleaded, such objection will not be considered
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in this court as ground for reversal.” Boyd v. Lincoln &
N. W, R. (o, 8 Neb. 840.

This now brings us to the question, Did the appellees
have the right to revoke the agency contract before sale?
The right of rescission before sale is also well settled in
this state. The court said in IHallstecad v. Perrigo, 87
Neb. 128, and Staats v. Mangelsen, 105 Neb. 282: “Where
an agent is vested with a mere naked aunthority not
coupled with an interest, his principal may revoke that
authority before performance.”

Was there a rescission of the contract before sale? The
evidence is conflicting upon this question. The appellees
both testified that, before the Clark contract was exe-
cuted by Hastings, they told him, in substance, that they
had decided not to sell, and the record shows that when
the Clark contract was presented to them for signature
by W. O. Mickey, Hastings’ partner, they refused to sign,
and assigned as a reason that they had told Hastings not
to sell.  Yet, with full knowledge of their refusal to sign
or authorize the contract, Hastings undertakes to bind
hig principals by signing the contract for them, which
was an unusnal thing for an agent to do. Instead of go-
ing out and ascertaining why they refused to sign the
contract, he proceeded to sign the same, disregarding their
wishes. Such conduct has the appearance of bad faith, to
say the least, and to ask its enforcement in a court of
equity is expecting much under the circumstances dis-
closed by the record. While the revoking of the agency
contract is denied by appellant, Hastings, and some evi-
dence is offered by him tending to show that there was no
rescission, yet, after a careful consideration of all the
evidence, we do not hesitate to find and say, independently
of the findings of the lower court, that the decree is sus-
tained by ample and sufficient evidence. The contract of
agency having been rescinded before sale, the appellant
could not maintain this action against the appellees. The
appellant having an exclusive agency, the appellees.might,
in a proper action, be liable to the appellant in some
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amount, but such liability is not presented by the plead-
ings and evidence. Hallstead . PPervigo, supra.

The agency contract having been revoked before sale,
and that issue of fact having been tried by both parties
without obhjections, and the other assigned errors being
without merit, it follows that the decree of the trial court
must be, and it is, ‘

~ AFFIRMED.

NYB-SCHNEIDER-FOWLER  COMPANY, APPELLANT, V. NE-
BRASKA LUMBERMEN'S MUTUAL INSURANCE .ASS0CIA-
TION, AIPELLEE.

Ficep Jury 13, 1921. No. 21729.

Insurance: Poricy: CoxstirvcTioN., In an action on an insurance pol-
icy to which an average clause is attached covering a stock of
Jumber, coal and such other merchandise as is usually carried
and kept for sale in a retail lumber yard, also the buildings used
in the business, and where a part of the insured property is sit-
uated on one block and the remainder on another block, the

. blocks being disconnected and separated by a street, and there

being no designation in the policy where any particular property
insured is situated, held, that the property insured was situated
in oae general location, and that the property situated on one
" block will be regarded as one of the premises or places men-
tioned in the average clause, and the other property discon-
nected therefrom on the other block will be regarded as a sep-
arate ‘“premises” or place within the terms of the policy. Man-
gold v. American Ins. Co., 99 Neb. 656.

ArpeaL from the district court for Dodge county:
TrenErRICK W. BivrToN, Jupce.  Affirmed.

Courtright, Sidner & Lee, for appellant.
C. . Flansburg, contra.

Heard before Morrissgy, C.J., Day and Rosg. JJ., Dick-
sox and Trove, District Judges.

Dicksox, District Judge.
The facts in this case are not in dispuie From the
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record it appears that appellee, defendant below, issued to
the appellant, plaintiff below, its policy of insurance for
$3,000, on its stock of Inmber, lath, coal and other mer-
chandise usually kept in retail lumber yards. The policy
contained, among others, these conditions or stipulations:
“The words ‘premises occupied’ are to bhe understood to
mean the land owned, leased o1 otherwise occupied by the
assured in not more than one general location in handling
their business. * * * It is understood and agreed
that, where the property covered hy this policy is located
in more than one place, the amount insured by this policy
shall attach in cach of the premises occupied in propor-
tion to the whole amount insured that the value of the
property covered by this policy contained in each of the
places occupied shall bear to the value of the property
contained in all of the premises occupied.” 1t further ap-
pears that the insured property was situated on the south
half of block cight and the south half of the block imme-
diately west. On block eight plaintiff had its office and
kept . its stock of lumber and building material of all
kinds, and on the block west thereof its coal shed and
clevator; there being a street between these two half
blocks of the usual width. A loss occurred which de-
stroyed all the property on the south half of block eight,
but none on the west half across the street. The insur-
ance company claimed that it should only pay such per-
centage of the face of its policy as the amount of the loss
hore to the value of the property burned and unburned,
and this amount it paid; plaintitf’s contention being that
it was entitled to recover the full amount of the policy,
lcaving in dispute $643.46, for which sum suit was brought
in the district conrt for Dodge county, there tried with-
out a jury, and plaintiff’s action dismissed.

The question to be determined is the amount of defend-
ant’s lability under its policy. It conceded it was liable
for $2,353.57, which it paid. If we place the construction
on the policy contended for by plaintiff, then it has not
discharged its full liability. On the other hand, if we con-
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strue the policy as did the trial court, the judgment was
right and affirmance must follow.

The appellee contends that the defendant’s liability has
been ‘determined by this court in Mangold v. Américan
Ins, Co., 99 Neb. 656. The defendant in this case was a
party defendant in that case, and contended there, as it
does here, as to the comstruction that should be placed
upon the policy, and its contentions in that case weie sus-
tained. The appellant insists that the Wangold case is
not analogous or decisive of the case under consideration,
and “that the question in the Mengold case was not
whether there were one or two locations, but whether
therée were two or five locations. The record does not
warrant this contention. It is true that in that case the
adjusters for a part of the insurance companies arbi-
trarily undertook to, and did, divide the property "into
five different premises;-and on that basis they reached the
conclesion set-forth in the opinion in that case. Dut it
wus the eontention of the appellees, as is contended in this
-as€'by the appellee, that there were two premises, places
or risks, not tive, covered by the policy, and the trial conrt
teok the view contended for by the defendant insurance
compagies, and the judgment was affirmed by this court.
In the Mangold case the average clause does not differ
from the policy in suit. . They are substantially the same.
To construe one is to construne the other. The question
inyolved in the case under discussion was fully discussed
and. decided by this. court in the Wangold case. Chief
Sustice Morrissey, in the opinion, says: “Appellees cou-
tend that the main yard (lots 6, 7, 8 and 9), which con-
stitufell -a single inclosure, was one ‘premises’ or risk.
* ®* * The (irial) court took the view contended for
by appellees, and after a careful examination of the record
we are constrained to believe that this yard or inclosure
is not susceptible of the avbitrary division which the ad-
justers attempted to make.” The appellee in this. case
makes- the same contention; that is, that the property
insured and destroyed on block eight was one “premises”
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or risk, and that the insured property across the street
and not destroyed constituted another “premises” or risk.
The trial court in the AMangold case adopted the theory
of the appellees that lots six, seven, eight and nine con-
stituted one “premises” or risk, and that the property dis-
connected therefrom and lying across the street consti-
tuted another “premises” or risk, and that the property
covered by the policy in that case was located in more
than one “premises” or place.

The proper construction to be placed upon the policy in
suit is that the appellee should pay only such percentage
of the face of the policy as the amount of the loss bore
to the value of the property insured. Any other construc-
tion would not give effect to the average clause as elearly
expressed in the policy. This case presents for consid-
eration the same question considered and decided in the
Mangold case, and the holding in that case controls this
case.

The judgment of the district court is right and is

AFFIRMED,

OT1110 STUART, APPELLEE, V. HERBERT TORREY, APPELLANT.
FiLep Jury 15, 1921, No. 21732,

1. Pleading: VarianNce. Where the plaintiff's cause of action is
based upon a running account, and the answer pleads a full and
complete settlement, and the reply is a general denial, the issues
presented by such pleadings are the correctness of the account
and the settlement thereof; and a finding and judgment om such
pleadings that “there was an unintentional mistake made by
plaintiff and defendant in the computation of their several ac-
counts when making settlement” held not to be sustained by the
pleadings, and a material variance from the issues presented by
the pleadings.

2. Compromise and Settlement: PLEADING: BUrDEN oF Proor. The
presentation and auditing, from time to time, of accounts by
parties having business dealings and transactions with each other,
and the making of new notes for the balances and the surrender
of old notes given and payment of the last note given ccostitute



Vor. 106] JANUARY TERM, 1921. 609

Stuart v. Torrey.

a settlement between the parties. And where suit is brought by
the maker of the notes on an account between the same parties
covering the same period of time, and settlement of the item
sued upon is alleged by the giving of notes by the plaint_iff, the
plaintiff must allege that the items sued for were not included
in the settlements made, and the burden of proof is on the
maker of the notes to show that the settlements did not include
debts owing to him from the adverse party. -
3. Bvidence examined, and held not to sustain the judgment.

Arpearn, from the district court for Dawson county:
Haxsox M. Grives, JUDGE.  Reversed.

Joha A, Miller and J. }. Fitzgerald, for appellant.
I1. . Sinclair and W, oA, Stewart, contra.

Heard before Morrissey., C.J., FLANspure and Rose,
JJ., DicksoN and Troup, District Judges.

Dicksox, District Judge.

This action was commenced and tried in the county
court of Dawson county, appealed to the district court,
and there tried by the court without a jury. The plaintiff
below, appellee herein, charged in his petition that, from
May 13, 1913, until about the 2Gth day of March, 1919,
he continuously dealt with and had business relations
with the-appellant, defendant below, in the buying and
selling of horses and cattle, corn, feed and seed, and that
during each year he performed work and labor 1ur the de-
fendant at his request, and the defendant performed work
and labor for the plaintiff. Plaintiff further alleges that
no settlement of the alleged running account between him
and defendant was ever made, and, as an excuse for over-
paying the defendant, he alleges that the defendant falsely
and fraudulently represented to him that he owed him
large sums of money in excess of what was actually due,
which he paid. The petition contains an itemized state-
ment of the account, including debits and credits, and
prays for-an accounting and judgment thereon: By
agreement it appears from the judgment of the court that
the case was tried in the district court upon the answer
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and reply filed in the county court. The answer of the
defendant admits the dealings with the plaintiff during
the times set forth in plaintiff’s petition, and avers tha.
each year he made final and full settlement with the
plaintiff for every item that he owed the plaintiff, and
that their settlements included items due the defendant
from the plaintift ; that many items set forth in plaintitt’s
account are inaccurate and incorrvect, but that all items
of the account between plaintitt and defendant which were
justly due to either one or the other were fully settled;
that on the 29th day of March, 1919, he settled fully and
entirely with plaintiff for everything that was owing by
defendant to plaintiff, and everything that was owing by
plaintiff to defendant, and that in such settlement the
plaintiff owed the defendant $440, which was paid by
plaintiff.  The reply of the plaintiff was a general denial.
The case was tried on the 11th day of June and tuaken un-
ager advisement until the 23d day of June, and on that day
judgment was entered by the conrt against the defendant
for $564.50, the court finding that “there was an uninten-
tional mlstal\o made by plaintitf and defendant in the
computation of their several accounts when making ser-
. tlement, and that plaintiff, by reason thercof, overpaid the
defendant the sum of $364.530.” A motion for a new trial
was filed, in which the judgment was attacked for the
reason the same was not supported by sufficient evidence,
was against the evidence, and that the same was contrary
to law.. This was overruled, and an appeal taken to this
court. .

Irom a careful reading of the record in this case:it ap-
pears that the first transaction between the: parties was
the purchase of a team of horses by plaintitt. from de-
Jendant for $120 -in May, 1913  The next transaction
was in 1914, the renting of a farm by plaintift from de-
fendant. TFrom that -time c¢n, and up until 1918, the
parties had numerous. transactions, in which.the ‘plaintift
purchased from the defendant grain of different-kinds,
also other articles of personal property. and performed
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and exchanged work and labor with defendant; the de-
fendant performing for and exchanging work and labor
with the plaintiff. The first alleged and claimgd settle-
nent between the parties was in 1914. During that year
the plaintiff purchased from the defendant a team ot
horses, work was performed on both sides, and a note
was taken for some $300. This note included the note for
$120, given for the team purchased in 1913, and the in-
terest thereon, the note for $120 being surrendered to the
plaintiff. The next settlement was. on April 23, 1915,
when the plaintitt gave to the defendant his note fUI 276
and received his 1914 note. They next settled on March
23, 1916, and on that date the plaintiff gave to the de-
fendant his note for $365, that being the amount then due
after allowing all credits, and the note of April 23 was
surrendered to plaintiff. In January following, another
settlement took place, the plaintift giving the defendant
his note for $930. Later, August 4, 1917, this note was
taken up and surrendered to the plaintiff, and he gave the
defendant his note for $900, the ditference, $30, being on
account of a tramsaction in relation ito the sale of one
team and the purchase of another whereby the plaintiff
had an agreed credit of $30. On February. 22, 1918, the
plaintiff gave the defendant his note for $397.80; that be-
ing the amount then due the defendant. Some. time later
there was a horse transaction between them whereby the
plaintiff’s indebtedness to the defendant was inereased to:
the extent of $50, and later the plaintiff gave to the de-
fendant his note for $447.80 and received the note for -
$397.80, and by agreement dated the last named note for.
$447.80 -as of the date of the note for $397.80. When the
note for $397.80 was given, the plaintiff was moving away
from the farm he had rented from defendant, and the note
for $447.80 was given after he had moved. The giving
of this last note ended the dealings between them except
the payment of this note; payment being made on March
29, 1919,-and the note being surrendered fo the plaintiff.
_ There is no dispute between plaintiff and defendant
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as to the giving of these notes, and they both testify that
when the notes were given settlements were made, and the
trial court in etfect so found. 1t also found that plaintitt
would at these times present his accounts, the defendant
also presenting his demands, and that they were examined
by the parties and the amount due ascertained and a new
note taken for the balance and the old note surrendered.
The plaintiff in his testimony tells of the final settle-
ment between him and Torrey and the payment and settle-
ment of the last note for $447.80. It seems that plaintiff
was at Torrey’s place helping him, staying there until he
moved, and at that time Torrey figured up his credits and
put them on the back of the note, as well as charging the
plaintiff with certain items that he owed; both parties
believing and intending this to be a full and final settle-
ment.

A eareful reading of the evidence in this case convinces
the writer that, at the time of the giving of the several
notes, the parties audited their accounts and agreed on
the amount that the plaintitt owed, and that the payment
of the last note for $447.80 was in final settlement of their
transactions. There is an absolute failnre of proof in the
record of fraud, error, or mistake in the alleged scttle-
munts between the parties. In a review of the evidence,
we are mindful of the fact that the trial judge had a much
better opportunity to determine the facts than we have;
but it is our duty to examine the record and enter judg-
ment as we find the facts to be. After a careful and
studied examination of the record, we have reached the
conclusien that the finding by the trial court that there
was “an unintentional mistake made by the plaintiff and
defendant in the computation of their several accounts
when making settlement™ is not sustained by the evidence.
To read the record is to be convinced. The parties agree
that they met once a year, or thereabouts; that they had
their accounts before them, and that debits and credits
were demanded, given, and refused, resulting in the giving
of a new note for the ascertained halance and the sur-
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render of the old note. The law favors and encourages
settlements, and in the absence of fraud, crror, or mis-
take, thev should not be set aside. The record conclu-
sively shows a meeting of the parties, a presentation, ex-
amination and adjustment of their accounts, the making
of new notes for the found balance and the surrender of
the old omes. Such acts constitute settlements. The
notes reflect but a part of the transactions, yet they were
given to evidence the amount due. To set aside their
deliberate acts six years thereafter ought to require more
" than a mere suspicion of error. If such settlements are
to be set aside by a single stroke of the pen, no man will
be safe until the statute of limitations has run in his be-
half. The plaintiff’s cause of action was based upon a
running account covering a period of nearly five years;
the defendant by his answer admits having dealings with
plaintiff during this time, but charges that his account, as
set forth in the petition, was not complete, and as a de-
fense alleges a settlement of all the items sued for and
others not included therein. The plaintiff, not only in
his reply, but in his petition, denies the alleged settle-
ments, so that we have presented by the pleadings a suit
upon an account, a plea of settlement, and a denial there-
of. : The rule is well settled in this state that fraud or
mutual ‘mistake cannot be shown under a general denial
in a reply to an answer pleading settlement. Gandy v.
Wiltse. 79 Neb. 280. Appellee, in a way, admits that the
judgment is not sustained by the pleadings, but insists
that the parties should be restricted in this court to the
theory' upon which the cause was tried in the court be-
low (this. rule being announced by this court many
times), and -he says: “But the issue tendered by the
answer was an account stated, settled, and paid. This
4ssue -was not tried. As before stated, both parties went
into their business transactions from beginning to end
and tried the question of debits and credits arising thereon
regardless of the issue tendered by the answer.” The
record, in some respects, justifies this statement by coun-
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sel for the appellee in this: That some incompetent,
irrelevant and immaterial evidence was received by the
court without objection. 1f the record disclosed the fact,
as claimed by appellee, that the entire business transac-
tions from beginning to end between the parties had been
tried out in the action regardless of thé issues iendered -
by the pleadings, and without objection, then, without
doubt, both parties would be bound by the record. in this
court. IBBut an examination of the record shows to the
contrary. The plaintiff first offered evidence of such
items of his account as it was agreed between -the par-
ties were in dispute, and rested. The defendant, without
objection, offered evidence in contradiction of the dis-
~ puted items in the plaintiff’s account. - After so.doing, the
record shows that, during the examination of the de-
fendant Torrey, the plaintiff admitted owing him $100,
paid by him to plaintiff's corn huskers, also for a quarter
of beef, $17.50; neither being shown as credits -due the
defendant. .\t this state of the record, the defendant
stated he had his bills for corn and feed furnished to the
plaintiff, and the defendant then offered to show that, in
addition to his credits admitted, he furnished corn and
hay to the plaintiff which were not included in the eredits
given in by him. Whereupon, the plaintiff objected to
this. otfer for the reason it was incompetent and imma-
terial, and not an issue in the case, and not within the
pleadings and guestions raised between the parties. This
objection was by the court properly sustained. It is
therefore evident from the record that the business trans-
actions from the beginning to the end were net tried,
and that the court tried the case on the pleadings as made,
and that the bars were not thrown down and the case
tried without regard to the pleadings, as contended by
the appellee. "The court, when objections were made,
restricted the parties to the issues as made by the plead:
ings. Having done so, it was error to render judgment
on'an issue not involved and without the pleadings. Such
a judgment must be set aside. :
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"This court said in 7raver v. Shaefle, 33 Neb. 531, 548:
lhele is no more inflexible rule of law than that, to sus-
{ain"a verdict or judgment, the pleadings and the proof,
allegata et probata. must agree.” The record conclusively

. shows_that mapy of the items of debit and credit were
included in the notes given by the plalntlr‘[, and that the
.account sued upon covers the same period of time that the

nctes did. In no place in the recoird does the plaintiff
protend to poitt out and show what items of credit, if
wiy, were not included in the balances evidenced by his
notes. Under such circumstances, the presumption is
that afl the iteins of debit and credit existing between the
parties at the time of the giving of the notes were in-
cluded, and before the plaintitf can recover on any of the
.1lleﬂed items he must allege that the items sued for weve
not included in thésettlements made, and the burden of
proof is on the maker:of the notes to show that the settle-
ments did not include debts owing to him from the adverse
party.. Weller v Keller, 18 Neb. 366. The plaintiff not
only.failed to make such-allegations in either his petition
or reply, but absolutely failed in his proof. A further
counsideration of the' assigned errors is nnnecessary.

It fellows, for the reasons given, that the judgment is
reversed dl]d ther.hzmee remanded, :

REVERSED.,

L Roy ‘Browx, APPELLEE, V. FIEMEN'S INSU 1.\\(11' (‘oM-
| PANY, APPELLAN T,

Frren JuLy 15, 1921. No. 21534

1. Insurance: Proor orv Loss: Waiver. A provision in a fire insur-
ance policy whereby the insured is required, in the event of loss,
to furnish written :proof thereof, signed and sworn to by him,
within 60 days after .the fire, is for the insurance company’s
penefit, and is waived by it by a course of conduct on its part,
during such period of time, which reasonably induces the insured
to beiieve that settlement will be -made without such proof, if the
insured, acting on such belief, fails to comply with said provision.
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2. : : . Under the facts stated in the opinion,
held, that the provision of the policy requiring the insured to
furnish written proof of loss, signed and sworn to by him, within
60 days after the fire, was waived.

3. Appeal: Fixpixgs. Where a cause was tried to the court without
a jury, and there was but a single question of fact, the determina-
tion of which was decisive of the case, the trial court did not
commit prejudicial error in denying the defendant’s request for
separate findings of fact and conclusions of law.

Arrear. from tlle district court for Antelope coﬁnty:
WiILLIAM V. ALLEN, JUDGE. Affirmed.

Williams & Kryger and j[ontgomcry, Hall & Young,
for appellant.

Jackson & Rice, contra.

Heard before Lrrrox, Day and Deax, JJ., CLEMENTS
J.) and MorxNing, District Judges.

MorNing, District Judge.

Action by Le Roy DBrown, in the district court for Ante-
lope county, against the Firemen’s Insuirance Company
of Newark, New Jersey, to recover on a fire insurance
policy issued to the plaintitf by said defendant on an
automobile, which was destroyed by fire during the life
of said policy. By stipulation of the parties the cause
was tried to the court without a jury. ‘There was a judg-
ment for plaintiff, and defendant appealed.

While plaintiff was driving the insured car on a country
road, near Deloit, at about 9 or 10 o'clock at night, it
was stalled in the mud and broke down. Plaintiff en-
deavored to get some one to pull his car out, but failed.
He then procured a car from a garage at Deloit and
started home, but found the car he had borrowed did not
work well, and lie retwined it and got another car. While
he was making this exchange, some one came along and
told him of the fire. It was then about midnight. Owing
to the nature of the defense presented, the circumstances
of the fire are not disclosed by the record and are not.
material to a consideration of the case.
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The policy of insurance sued upon provided: “In the
event of loss or damage the assured shall forthwith give
notice thereof in writing to this company or the author-
ized agent who issued this policy, and shall protect the
property from further loss or damage; and within sixty
days thereafter, unless such time is extended in writing
by this company, shall render a statement to this com-
pany, signed and sworn to by said assuved, stating the
knowledge and belief of the assured as to the time and
cause of the loss or damage, the interest of the assured
and of all others in the property.”

Said policy also provided that failure on the part of the
assured to render such sworn statement of loss to the
company within 60 days of the date of loss shall render
a claim thereon null and void; that the company shall
not be held to have waived any provision or condition of
the policy, or any forfeiture thereof, by any requirement,
act or proceeding on its part relating to the appraisal
or to the examination herein provided for; and that the
sum for which the company should be liable upon the
policy “shall be payable sixty days after the notice, ascer-
tainment, estimate and satisfactory proof of the loss
herein required have been received by this company,” and
that “no suit or action on this policy for the recovery of
any claim shall be sustainable in any court of law or
equity unless the assured shall have fully complied with
all the foregoing requirements.”

The sole defense insisted upon by defendant is that
written proof of loss, sworn to by the assured, was not
furnished as required by the policy. No proof of loss was
made by plaintiff other than notice of the fire given to
the local agent, and the communication of the same to
the state agent; but plaintiff insists that, under the facts
shown by the evidence, the defendant waived written
proof of loss. Whether the proof of loss called for by
the policy was waived or dispensed with by the company
is the decisive question in the case, and our answer to this
question must depend upon the legal consequences to be
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attached to the conduct-of the parties as disclosed by the
evidence, : . .
The evidence shows, quite conclusively, that the next
day after the fire Mr. Van Kirk, the defendant’s. local
agent atiNeligh, who wrote this policy, was notified of the
fire by plaintift, and the plaintiff gave him-such informa-
tion as he had on the subject; that, immediately,- the
local. agent wrote to Mr. Wilcuts, the defendant’s state
agent, at Omaha, notifying him of the loss, and within five
or six days thereafter the state agent went to Neligh, and
he and the local agent drove out to’ where the burned car
was stalled in the mud; that they 'spent 20 or 30 minutes
looking the car over and discussing how to get it out of
the mud; and the state agent made some inquiry of resi-
dents of the vicinity as to the names of the parties who
were in the car when it was stalled and abandoned; that
the local agent communicated to the state agent the in-
formation he had received from plaintiff conterning the
fire; that, while at XNeligh, the state agent made some
inquiry about plaintiff and about the car, and then left.
The local agent testified that the state agent told him be-
fore he left Neligh that the company was liable, and that
it was only a question of the amount, and that he would
be back again and settle, and that he informed plaintiff of
the visit and investigations of the state agent, and that
the state agent had said the company would settle; and
that the state agent would be back again for that purpose.
The state agent in his testimony denied that he made
any statement to the local agent to the effect that the
company was liable and would settle, and the evidence
offered by the company is to the:effect that the local
agent had no authority to make any such statement to the
plaintiff o1 to do anything in connection with the claim,
but that, on the contrary, the local agent was expressly
- instructed by the state agent to do nothing in ¢onnection
with the matter and to refrain from discussing it. A
member of the law firm employed by plaintiff.to look
after this clain testified that he talked with the local
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agent after the inspection of the damaged car by the state
agent, and that the local agent informed. him that the
state agent had stated that the company was liable, that
the claim would be settled, and that it was only a ques-
tion of the amount. Plaintiff and his attorney both
testified that they had been told by the local agent that.
the claim would be settled and that it was not necessary
for plaintiff to do anything further. After. the visit of
the state agent to Neligh the matter of this fire seems to
have been referred to a special examiner by the name of
Pipkin, at Omaha, but what, if anything, he did in con-
neetion with the claim the record does not disclose.

The letter of the local agent notifying the state agent
of the loss was dated March 23, the day after the fire. - On
March 24 the state agent sent the following letter to the
local agent:

«\r. C. B. Van Kirk, Agent, Neligh, Nebraska.

«Dear Sir: I am duly in receipt of your letter of the
©23d advising that you have had a loss on a car, and that
the proposition does not look good to you. In this in-
stance, permit me to advise you to say nothing about the
loss ‘other than that you have reported the matter to the -
company. 1 will endeavor to reach Neligh- tomorrow ov
possibly Wednesday. Yours truly, S. L. Wilcuts.”

On April 23, after the state agent had been out to in-
spect - the car, the local agent wrote him that plaintift
was in and was anxious to have his claim adjusted, and
to let the local agent hear from him at once and get this
matter settled up. To this letter the state agent replied
under date of April 27: ‘

«)\fr."C. B. Van Kirk, Agent, Neligh, Nebraska:

" «Dear Mr. Van Kirk: Re auto loss, Roy Brown. I am
in receipt of your letter of the 23d reading as follows:
“Mr. Brown was in this morning and is very anxious to
‘have this claim adjusted, so please let me hear from you
at once as we must get this matter settled up. Yours
truly, C. B. Van Kirk. P. S. Please come up.” Mr,
Brown seems more to be in a hurry than he did when I
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was in Neligh with you.- However, I thank you for your
letter and am obliged to advise you that the company has
taken the matter entirely out of my hands and I can do
nothing until instructed by them. You can rest assured,
Mr. Van Kirk, that the matter has and is receiving proper
attention by the Chicago office. Yours very truly, 8. E.
Wilcuts, State Agent.”

On May 12/ 1919, the company wrote to the attorneys
for plaintiff as follows:

“Messrs. Jackson & Rice, Attorneys for Le Roy Brown,
Neligh, Nebraska. Policy 1-Roy Brown, Neligh, Neb.

“Gentlemen: I am in receipt of your letter .of April
29 regarding above policy and .regret that circumstances
have. delayed answer. I beg to advise that we have re-
ferred this claim to My, Charles W. Pipkin of Omaha,
Nebraska, who is the only one who has authority to rep-
resent us in this matter except, of course, this office and
our Nebraska state agent, Mr. 8. I3, Wilcuts. Yours
truly, Neal Bassett, Vice-President.”

Aside from the conflict in the evidence as to what the
state agent told the local agent while the former was at
Neligh to look at the car, there is no dispute as to what
was done. Notice of the loss having been promptly given
and the company having acted upon it and entered upon
the work of inspecting the property and investigating the
circumstances to the extent shown by the evidence, can
the company now be permitted to escape liability because
formal proof of loss was not given? We think it eannot.
in Union Ins. Co. v. Barwick, 36 Neb. 223, 231, Chief
Justice Maxwell said: “A company may have notice
from their own agent at a given point that a certain loss
has occurred, and if it acts upon that information and
sends an adjuster to estimate the amount of the same,
etc., it is no doubt a waiver of proof.” This language of
Judge Maxwell was quoted with approval in Farrell o.
Farmers & Merchants Ins. Co., 84 Neb. 72, In the case
last cited it was held that an agent of an insurance com-
pany charged with the duty of adjusting its losses has au-
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thority to waive the giving of notice and proof of loss,
and in the syllabus it is said: “And if such an adjuster,
atter property covered by a policy of insurance issued by
his principal has been destroyed by fire, goes to the scene
of the conflagration, and informs an agent of the assured,
who was directed to look after an adjustment of said
loss, that said loss is total, and the company will be
compelled to pay it, and that, if the policy-holder were
present, they would have no trouble in settling, such con-
duct and statement, if the assured relies thereon, amount
to a waiver on the part of the company of notice and proof
of loss, and will estop it from insisting on a forfeiture
based upon the nonreceipt of such notice and proof.”

It is the established doctrine of this court that pro-
visions in insurance policies requiring waivers to be in
writing have no application to proofs of loss and stipula-
tions to be performed after loss. Morgenstern v. Insur-
ance Co. of North America, 89 Neb. 459. 1In the Jorgen-
stern case, Judge Barnes said (p. 464) @ “It is contended
by the defendant that there is no competent evidence in
the record upon which to predicate a waiver, and it is in-
sisted that there could be no waiver unless the same was
indorsed in writing on the policy by some one who was
authorized to make such indorsement. This contention
cannot be sustained, for the more recent authorities hold
that the company may, by its conduct, waive proof of loss
when it has notice of the breach of such condition; that
notice to the agent is notice to the company, and such
waiver need not be in writing.”

The requirement of the policy that the insured should
furnish, within 60 days, written proof of loss verified
under oath was for the company’s benefit, and could be
waived by the company, either expressly or by such con-
duct as would lead the insured to believe that settle-
ment would be made without it.

The whole course of conduct of defendant and those
representing it in connection with this loss, after receiv-
ing notice of it, was well calculated, if, indeed, it was not
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intended, to lull plaintiff into the belief that nothing
further was required of him to bring about an adjust-
ment and settlement of his claim, and that if any further
information was desired it would be called for by those
in whose hands it had been placed for investigation and
“proper attention.”” Having started its investigation and
having given plaintiff to understand that the claim was
in the hands of a special examiner and that the home
office had been and was giving it “proper attention,” the
defendant cannot, after the time fixed by the policy for
furnishing written proof of loss has expired, be per-
mitted to defend against liability on this policy on the
sole ‘ground that proof of loss was not furnished in the
form and within the time called for by the policy.
- Before the submission of the cause in the district court,
the defendant requested the court to state his conclusions
of fact separately from his conclusions of law. This re-
quest was denied, and defendant now insists that this was
error under the holdings of this court in Wiley v. Shars.
21 Neb. 712, and Lyman & Co. v. Waterman, 51 Neb. 283.

The amount of defendant’s liability, if any, was stip-
ulated by the parties, and the only defense presented was
failure to give formal proof of loss as required by the
policy, and this depended upon whether, under the cir-
cumstances, technical proof of loss had been waived. The
sole question of fact for the court to decide was, there-
fore, whether the defendant had so conduncted itself in
relation to this loss as to constitute a waiver. The judg-
ment of the court could not have been in favor of plain-
tift without finding that proof of loss had been waived.
An affirmative finding on that question is implied in the
general finding and judgment for plaintiff, and the court
did not deprive defendant of any substantial right by
refusing to make an express separate finding as to such
fact. If error was committed, it was without prejudice
to the rights of defendant. .o ’

It follows that the judgment of the district court must
be, and is - AFFIRMED.
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ANNIE JALSTON, APPELLEE, V. PHILIP ALSTON ET AL, AP-
o PELLANTS. '
FiLep Jony 15, 1921, No. 21654.
1. Vendor and Purchaser: CONTRACT. Contracts upon which this
action is predicated hcld to be executory contracts for the sale of
real estate, and not leases.

9. Homestead. Where the purchaser of real estate under an execu-
tory contract of sale partially performed occupies such real
estate with his wife and family as his home, his wife may becorhe
vested with a homestead interest in the same.

APpal from the district court for Douglas county:
WiLLIS (. SEARs, Junar.  Afirmed as modified.

L. ]\' Leigh, for appellants.
Benjamin 8. Baker and William M. Buwrton, contra.

Heard before Lrrrox, Day. and Deax, .JJ., SHEPHERD
and StewarT, District Judges.

SmerHERD, District Judge.

The plaintitt sued the defendants in equity to cancel an
assignment of contracts relating to real estate in South

* Omaha, said contracts having been made by the Midway
Investment Company to Philip Alston, and said assign-
ment being by him alone to the defendants Lustgarten and
_Cohn. The plaintiff, who is the wife of Philip Alston,
contends that said contracts conveyed to him an interest
which could be made the subject of homestead, and that
she lived on the property with her husband and children
and made it her homestead, and that the assignment by
her husband without her signature or consent was of no
force and effect.

Defendants assert that neither the plaintiff nor her
husband acquired any right under said contracts to which
a claim of homestead could attach; that said contracts
were nothing more than contracts of letting for rent, and
that, construed most favorably for the Alstons, they gave
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only an option to purchase, which was never exercised ;
and that, in the second place, neither of the Alstons ever
made, or claimed to make, the property their homestead.
They say that defendant Philip Alston received a valu-
able consideration for his assignment to Lustgarten and
Cohn, and that since said assignment sajd Lustgarten and
Cohn have paid a total of $140 on the said contracts, and
have been, by their tenants, in continuous possession of
the property. And they further say that when the as-
signment was made plaintiff and her husband were not
occupying the premises, but had abandoned the same
as their home. The court found for the plaintiff, canceled
the assignment, and decreed ouster of the defendants.

Ixamination of the record discloses that the contract
(there were two contracts identical as to wording, one
for one lot and one for another) is very much like those
commonly used in selling out additions upon monthly
payments. Though the language of the instrument is
“has agreed to let” and “has agreed to take,” and though
the monthly payments are described as “rent,” the full
amount promised to be paid is the full sale price of the
lot. The following excerpt gives some aid to understand-
ing it:

“All rent paid hereunder for the use of said property,
together with interest at the rate of six per centum per
annum, shall be deducted from the agreed purchase price,
but should the said Phil Alston fail to make the payment
of rents as agreed (time being the-essence of this agree-
ment) he shall forfeit his right to purchase said property,
together with all payments as rent hereunder, which
amounts shall be understood to be fully earned, and said
tenant may be at once dispossessed and shall quit and
surrender the premises in as good state and condition as
they were at the commencement of the term, reasonable
use and wear thereof and damages by the elements ex-
cepted.”

Philip Alston had made some payments upon the con-
tract. It is in evidence that he had applied to the com-
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pany for a computation of the balance to be paid to
secure a deed. Mr. Merrow, the president of the com-
pany, testified that he stated that the company would not
Le inclined to deed to the assignees without assignment
from the plaintiff as well as from her husband, thereby
indicating to some degree that the company construed the
contract as conveying a right to which the wife’s claim of
homestead might attach. However, he elsewhere states
that the ecompany desired to avoid entanglements and to
be on the safe side.

In the case of Juckson «. Phillips, 57 Neb. 189, this
court said: “In the counstruction of every instrument
creating or conveying, or authorizing or requiring the
creation or conveyance, of any real estate, or interest
therein, it shall be the duty of the courts of justice to
carry into eftect the true intent of the parties, so far as
such intent can be ecollected from the whole instrument,
and so far as such intent is consistent with the rules of
law.” The court continues: “The instrument in suit has
some direct earmarks of a lease. It contains some terms
and expressions which would, taken literally, stamp it as
a lease; but, when its substance is examined critically, the
apparent character of the instrument is destroyed. The
arrangement of the consideration in reference to the pay-
ment by instalments being $60 for each of the four years
succeeding the time of the execution of the contract, and
$660 at the expiration of the fifth.year, the $60 payments
being each the one year’s interest at 10 per cent. per
annum of the $600, which it seems more than probable
was a prineipal sum of the consideration for the contract
between the parties, furnishes a strong indication of a
sale. There is a further strong indication of a sale in
the feature of the agreement in relation to a conveyance
of the property to the contractee by the contractor on
full payment of all sums stated in the contract, as evi-
denced by the notes. All things considered, we are
forced to econclude that the instrnment declarved upon in
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the petition was an executory contract for the sale of the
land.”

1t seems plain in this case that the mbunments in ques-
tion were, according to the intention of the parties and
within the rules of law, instruments of like character.
And-we so hold, approving the decision of the trial court
in that regard,

It remains to consider if the plaintitt ever made the
premises “her homestead, and whether she continued to
claim the same as such at the time of the assignment. It
is clear from the record that she lived there with her
husband and children for a considerable time after the
purchase of the place under these contracts. Then she
made a hurried departure to Texas to visit her sick sister
there, taking the children with her. Her husband fol-
lowed later, as he puts it, to get the children. There was
evidently some trouble between the husband and wife.
While in Texas the matter of staying there on a farm was
considered, but the plaintiff decided against this and re-
turned to Omaha, finding the furniture removed from the
house and the defendants in possession, and later learn-
ing of the assignment by her husband to Ben Lustgarten
and Louis Cohn. She says that immediately upon her re-
turn she went to the premises mfendmu to continue her
occupation of the same.

The plaintiff's story is corroborated by a unumber of
witnesses and by some documentary evidence. 1t is
strongly denied by Philip Alston, by his sisters, and some
other witnesses, and in a measure by some circumstances.
But there is not enough evidence on the part of the de-
fendants to justify us in reversing the finding in this par-
ticular of the experienced judge who saw the witnesses
and heard their testimony as it came from their lips. The
finding of the trial court was that the plaintiff had
homestead in the premises. From a careful examination
of the record it does not appear that he erred in his con-
clusion. :

The contracts in question being executory contracts of
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sale partxall) performed, and the plaintiff rightfully
claiming a homestead in the premises involved, it follows
that the assignment to the defendants, w1thout her
knowledge and consent, was void and of no effect.

The defendants ask that they be reimbursed, in any
evcnt and as a matter of equity, for the $140 in payments
made by them upon the contracts, saying that plaintiff
must have made them if defendants had not. Under the
circumstances, the court is of opinion that the plaintift
should bear this burden. Asking equity, she should be
willing to do equity. Within 60 days of the final de-
termination of the case upon mandate in the district
court, she is required to pay defendants said sum of $140
with interest at 7 per cent. per annum from the date of
her original decree, and the same is hereby made a lien
upon her interest in the property in defendants’ favor.
As so modified, the judgment and decree of the district
court is affirmed.

AFFIRMED AS MODIFIED.

Joun T. BaueHAN. APPELLEE, V. RiCHarp E. SCHUELKE,
APPELLANT.

Firen JuLy 15, 1921, No. 21716.

1. Contracts: REFORMATION: JurisprceTioNn.  Where the plaintiff
properly brought an action before a court of equity for the
reformation of a written instrument, and in the same action
sought to recover a money judgment against the defendant upon
said instrument so reformed, and the defendant objected to the
jurisdiction of the court and moved that the case be transferred
to a law docket and the defendant be awarded a jury trial, but
without making any offer to consent that the instrument in
question might be corrected as requested, but, on the contrary,
opposed it by objections and exceptions thereto, held that the
court, having properly acquired jurisdiction over a subject-matter
peculiarly cognizable before a court of equity, might lawfully
retain the case for all purposes and proceed to a final determina-

- tion of all matters, whether legal or equitable, arising out of the
issues presented by the pleadings before it.
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2. Brokers: Acriox ror CoMyissions: Derenses: Evmence. In a
suit by a real estate broker for commissions alleged to have been
earned by virtue of a written contract between himself and the
owner of the land listed, one of the defenses was that the con-
tract had expired by limitation of time, and another that it had:
been expressly revoked before the plaintiff produced a purchaser
for the land, and the trial court found against the defendant upon
both points. Held, upon a review of the testimony, the court
was justified in so finding and the same should be sustained.

(3L

Pleading: Lost INSTRUMENT: SECONDARY EvIDENCE. Where the
original written instrument sued upon was in existence and in
the possession of plaintiff’s counsel at the time the suit was
commenced, but afterwards became lost or destroyed, without the
fault of, and by means unknown to, any one having the same
in custody, and its loss or destruction is accounted for to the
satisfaction of the court, it is not necessary for the plaintiff
thereafter to amend his petition so as to declare upon a lost in-
strument as a prerequisite to proof of the contents of such instru-
ment by secondary evidence.

ArreaL from the district court for Lancaster county:
Wirniasm M. Morxing, JUpGe. Affirmed.

R. J. Greene and Hugh C. Wilson, for appellant.
Burkett, Wilson, Brown & TWilson, contra.

Heard before Morrissey, C.J., Fraxsrurc and Rosg,
JJ., Dicksox and Trour, District Judges.

N

Trour, District Judge..

The plaintiff, as a real estate broker, claiming to have
a written contract with defendant authorizing him to
find defendant a purchaser for certain land belonging to
defendant, on certain specified terms, for which service
plaintiff was to receive a certain specified commiission,
and further claiming that at a time within the life of the
contract upon producing a person able, 1ead3, and willing
to purchase defendant’s land on the terms specified, de-
fendant refused to sell and likewise refused to pay plain-
tiff his commission, and plaintiff thereupon preparing to
bring suit fer his commission discovered that his broker’s
contract was defective in that, by mutual mistake of the
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parties, a misdescription of the land had been inserted,
instituted this action in equity for a reformation of the
_contract in that respect, and at the same time and in the
same action asked to vecover his commission upon the
contract so reformed. The defendant objected to a trial
to the court upon the right of plaintitt to recover com-
mission and demanded a jury for the trial of that issue.
Upon the demand being overruled, the defendant an- -
. swered denying that he ever entered into the contract set
forth in plaintiff’s petition or agreed to the terms therein
specified. TUpon a trial of the case the court found gen-
erally for the plaintiff, reformed the contract in the par-
ticular required, and rendered judgment for plaintiff for
his commission. The defendant appeals.

It does not appear that at any time, either before or
after plaintiff’s action was instituted in the equity court,
the defendant agreed, ov offered to agree, that the con-
tract in question might be corrected or reformed as plain-
tiff desired. Whether the misdescription in the contract
of the property listed with plaintift for sale would have
greatly embarrassed, if not entirely defeated, plaintiff in
an action at law upon the contract, as it stood without
jeformation, was something which plaintiff could not
foretell. At all events the plaintiff was not obliged to
take any chances in that respect. It was certainly plain-
tiff’s right to go into a court of equity to have his con-
tract corrected according to the fact and the manifest in-
tention of the parties. It does not appear that the de-
fendant had an opportunity, before plaintiff’s action was
commenced, to consent that the desired correction in the
contract might be made. But even after suit had been in-
stituted in the equity court, if the defendant had frankly
agreed, or offered to agree, in open court or by written
admission, that the correction in the contract might be
made as requested, without contest or trial upon that
issue, and then appealed to the court to transfer the case
to a law docket for a jury trial, it is the opinion of the
writer, at least, that this court might well have held that
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the trial court would have erred had it not granted the
request. But such is not the case here. The attitude of
the defendant from the very beginning, as disclosed by the
record, was to deny everything. He not only denied the
right of plaintiff to reform the contract, but he denied the
very existence of the contract itself and vigorously con-
tested its reformation by objections to the evidence upon
almost every point. Under these circumstances it is im-
possible to say that the plaintift did not act both lawfully
and wisely in seeking a reformation of his contract in a
court of equity. The plaintift having a right to bring
the action in the court he did, and the court having
properly acquired jurisdiction over the parties and the
subject-matter, it had the right to retain the case for all
purposes and proceed to a final determination of all
matters, whether legal or equitable, arising out of the
issues presented by the pleadings before it. This rule is
so well and universally established, and the reported de-
cisions show that the right under the rule has been exer-
cised in almost every variety of case, that it would ‘seem
needless to cite authorities in its support. A few only
must suffice: Bank of Stockham . Alter, 61 Neb. 359;
Disher v. Disher, 45 Neb. 100; Bell . Dingwell, 91 Neb.
699; Kelly v. Galbraith. 186 IH. 593; Union Central Life
Ins. Co. v. Phillips, 102 Fed. 19; 16 Cyc. 106-109.

Upon the issue as to plaintiff’s right to recover for
commission, the defendant claims that the time in which
plaintiff was given to produce a purchaser was limited
to ten days from the listing of the property, and that the
clause appearing in the written contract giving plaintiff
six months in which to do so was inserted by the plain-
tiff without the knowledge or consent of the defendant.
We think there is no merit in this contention. In the firsi
place, it is altogether improbable that any veal estate
hrcker would go to the trouble of entering into a written
contract for the privilege of producing a purchaser for
Jand with only a ten-day period in which to do so. Cer-
tainly this would seem to be true unless the broker already
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had a purchaser in view who was, or at least was sup-
posed to be, ready, able, and willing to make the purchase
without delay. But no such circumstance appears in this
case, nor in our opinion was it contemplated by either
party. .. More than five months elapsed after the signing
0 the contract before the plaintiff-was able to produce a
purchaser - for, defendant’s farm. It is in evidence that
the plaintift had more ov less negotiations with the de-
fendant. respecting the sale of his farm during a period ot
three vears pripr to entering into the contract in ques-
tion. The plaintiff, upon being asked how it come that
the present contract was entered into, testitied: “Mr.
Schuelke came into my office with reference to selling his
place, and I told him that he had his place pretty high,
and that he changed his mind so often on it that I
wouldn’t handle it any longer unless he would give me a
written contract. He says, ‘I will give you six months
on it at $200 an acre; and 1 says, ‘Will you sign a con-
tract” and he says, ‘Yes;” and the result was he signed a
contract on it for six months time at $200 an acre.” The
defendant himself testifies that the contract was read
over to him at the time it was prepared, and that he
signed it, and he does not claim that any fraund or -decep-
(jon was practiced upon him, either in the drafting or the
reading of said contract, or, if he does, there is no evi-
dence to support such claim. '

Nor do we think the defendant’s claim that he revoked
the contract before plaintiff had prodnced a purchaser is
supported by the weight of evidence. Indeed, it would
seem that the weight of the evidence is against such claim.
The defendant testifies that in May, a month before plain-
tiff produced a purchaser for the farm, he told plaintift
that his place was not for sale. . This is expressly denied
Iy the plaintiff. Resting thus it would seem to be a ques-
tion of veracity between the plaintiff and defendant as to
which one was speaking the truth in this respect, but cir-
cumstances occurring in subsequent events lead us to be-
lieve that the defendant is mistaken upon this point. In
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June when the plaintiff and the proposed purchaser were
at defendant’s home, first for the purpose of looking over
the farm, at which time they agreed with the plaintiff to
take it, and three days later, for the purpose of com-
pleting the purchase, the defendant at no time placed his
refusal to consummate the sale on the ground that plain-
tift’s contract to find a purchaser had expired or been
revoked. Nor did this fact seem to be mentioned or re-
ferred to. On the first occasion, upon being told by the
plaintiff that he had the Munns out looking at the farm
with a view to selling it to them, the defendant said, as
testified to by plaintiff, “He didn’t care much about sell-
ing the farm now.” TUpon being told by plaintiff that, if
he did not care to sell, it was all right with him, and he
would take 1 per cent. for his commission, instead of 2
per cent. called for by the contract, but if the Munns
bought he wonld have to pay 2 per cent., the defendant
replied, according to plaintiff’s evidence, “I will take my
<hances, I do not think they will buy it.” The defendant
denies making the latter statement. On the second oc-
casion the defendant became a little more emphatic, and
upon being told that Mr. Munn, the proposed purchaser,
had come over to complete the purchase of the farm, the
defendant testified, “He can’t have it,” that the farm was
not for sale—“absolutely, it wasn’t for sale;” but at no
time on these occasions did defendant claim to plaintiff or
the proposed purchaser that plaintiff had no authority to
negotiate for a sale of his farm. It is true that in this
connection the defendant testified that he had told the
plaintiff, on a previous occasion, that his farm was not
for sale, which is denied by the plaintiff, but the point,
as bearing upon the credibility of the defendant’s claim
in that respect, is that he did not make that claim known
on either of the occasions in June when it was in-
cumbent upon him to assign a reason for his refusal to
sell,

These parties were both before the court in person, the
Jjudge heard their testimony and witnessed their manner
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of testifying and was best able to determine the probable
truth of their respective statements. The court re-
solved the disputed question of revocation in favor of
plaintiff; and we are of the opinion that the evidence justi-
fies the finding.

It appears without serious dispute that the omgmal
contract sued upon was in existence and in the possession
of plaintifi’s attorneys at the time they prepared and
filed plaintiff’s orviginal petition in the case, to wit,
August 13, 1919, and to which they attached what pur-
ported to be a true copy of the card form of said con-
tract, and also at the time plaintift’s amended petition
was prepared and filed, November 8, 1919, in which is set
forth what purports to be the contents of said contract,
and also, appar ently, attached to said amended petition a
card copy of said contract. Thereafter, and some time
Defore the trial of said case, it appears that the original
contract became lost or destlo;yed No fraud or decep-
tion was charged or attempted to be proved against
either the plaintiff or his counsel as a reason for with-
holding or concealing the original contract, and without
the slightest doubt it was a bona fide case of where the
instrument had disappeared beyond recovery without the
intentional act or fault of any one who had its custody.

At the trial, and after accounting for the loss or de-
- struction of said instrument to the satisfaction of the
court, plaintiff was permitted to introduce secondary
evidence as to its contents by oral testimony and by the
use of the card form copy above referred to. The de-
fendant objected to the introduction of secondary evi-
dence to prove the contents of the contiact without first
requiring the plaintiff to amend his petition so as to de-
clare upon a lost instrument, and that a resort to such
evidence constituted a material variance between ' the
allegations of the petition and the proof. We do not be-
lieve this point is well taken. It is true that the case of
Chamberlain v. Sawyer, 19 Ohio, 360, cited by the de-
fendant, and the only one in point, seems to sustain the
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defendant’s contention. But this case cannot overcome
the long and uniformly established practice in. this
country to the contrary. " The Ohio court evidently ‘based
its decision upon the old English case of Smith v. Wood-
ward, 4 East (Eng.) 3585, the only case cited in the
opinion, and in doing so we think must have overlooked
the case in our own country of Renner v. Bank of Colum-
bia, 22 U. 8. 581, in which the supreme court of the
Tnited States announced a contrary doctrine. The cuase
last cited was a suit upon a promissory note which ap-
peared to have been lost, although perhaps not destroyed,
and secondary evidence was admitted as to its contents.
In speaking of the exceptions taken by the defendant to
the ruling of the trial court in this respect, Justice
Thompson, in delivering the opinion of the supreme cowrt
of the United States, said:

“Yt is objected, lastly, that secondary evidence was not
admissible, without a special count in the declaration
upon .a lost note. The English practice on this subject
has not been adopted in this country, so far as our knowl-
edge of it extends, and {o require a speual count upon a
lost note, would be shutting the door against secondary
evidence, in all cases where the note was lost, after
declaration filed. We do not think any danger of fraud
is to be apprehended from the admission of such evidence,
nnder the usual count upon the note; and, the practice in
the court below not requiring a special count in such
cuses,. no error was committed in the admission of the
xv1dence ?

The case of Board of Supe)u,som of Livingston County
© White, 30 Barb. (N. Y.) 72, was a suit upon the bond
of a defaulting county treasurer for the sum of over
$28,000. The defendant denied the execution:and de-
livery of the bond sued on. Tt appeared that the bond
had been lost sometime before the trial, and secondary
avidence was admitted to prove its contents. At the
close of plaintiff’s testimony the defendant moved for a
nonsuit on the ground, in substance, of a failure of proof
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to sustain- plaintiff’s cause of action. The motion was
overruled and judgment rendered against the defendant.
On appeal to the suptrenme court of New York that court
said:

“It was not necessary to allege in the complaint the
loss of the bond, to entitle the plaintiff to prove its loss
and give sewnd(u,) evidence of its contents. Under the
former system of pleading, in cases like the present,
profert of theé bond, or an excuse for the omission
of profert, in the declaration, was required, and if the
declaration contained the usual statement of profert, and
the defendant pleaded non est factum, the production of
the bond at the trial could not be excused by proof of its
loss previous to declaring; but the doctrine of profert has
no place in the present system of pleading, ample pro-
vision otherwise existing for the pr Odll(,thl] and inspec-
tion of papers. Independmt of profert, there never was
any necessity or reason for saying anything about the
loss of the bond, in stating the cause of action.”

The above decisions undoubtedly state correctly the
rule of practice that generally prevails in this country on
the point in issue as it arises in cases under ecircum-
stances similar to those existing in the cases last-above
cited, and which rule in all its force applies to the case
at bar:

Having covered all of the points complained of in ap-
pellant’s brief, and finding no reversible error in the
record, the decree of the district court is

ATFFIRMED.

Hanry T. Joxgs v. JouN J. THOMAS, APPELLANT: JENNIE
Lowr,m, ADMINISTRATRIN, KT AL., APPELLEES.

FiLep Jury 20, 1921. No. 20727.

1.. Attorney and Client: CoNTINGENT FEES: DISTRIBUTION. Where
several attorneys engage in the prosecution of litigation for a
contipgent fee, in the -abscnce of any other agreement, they will
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be held, upon the successful result of the suit, to share equally
in the distribution of the fee.

2. : : . But this principle may be varied by a
subsequent agreement between the parties, and where it is after-
wards agreed between counsel that one of them shall take no

" further steps in the case, and that another shall receive extra
compensation for carrying on the litigation, the latter is entitled
to a reasonable sum for such additional services, and the former
is only entitled to the reasonable value of his services up to the
time of the agreement as measured by the ultimate amount of
the fee realized.

ApprEAL from the district court for Seward county:
Epwarp E. Goop and GrorGe I'. Corcoran, JupGes. Af-
firmed as modified.

Benjamin IF. Good, K. A. Coufal, Thomas, Vail &
Ntoner, R. . Schick, H. ). Landis and Stewart, Perry &
Ntewart, for appellant.

Jacob Fawcett, contra.

Heard before Morrissey, C.J., ArLbricH, Day, DEpaN,
Fraxspure, Lerrox and Rosg, J.J.

Per CTRIAM,

This appeal is concerned mainly with a controversy be-
tween attorneys with respect to the division of fees.

The Capital National Bank of Lincoln failed in 1893
Afterwards certain actions were begun by different cred-
itors of the bank against the directors, seeking a recovery
from them for neglect of duty, violation of the national
bank ‘act, and other wrongful acts committed by them in
their official capacity. The actions were begun in 1895,
the litigating creditors being the Jones National Dank,
the Bank of Staplehurst, the Utica Bank, Thomas Bailey,
and Isaac Holt. The firm of Biggs & Thomas were at-
tornevs for the Jones National Bank and the Bank of
Staplehurst. The firms of Pound & Burr, and Norval
Prothers & Lowley represented the other creditors named.
The contract between the several attorneys and their
clients provided for a contingent fee of one-third of the
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gross receipts. Ior some years the attorneys each aided
and assisted the others in the legal work and in the gen-
eral prosecution of the actions, except as- hereinafter
mentioned. There is a conflict as to whether a specific
agreement was made as to this, but the direct evidence,
the course of conduct of these attorneys during a long
series of years, the signing of their names to papers and
briefs and legal docnments, and their appearance in the
cases of other than their nominal clients, all convince us
that the several cases were prosecuted by them as a joint
adventure. Comparatively early in the litigation recov-
ery was had of over $20,000 collected from Stuart, one of
the directors. The suits proceeded as to the others.
Many vicissitudes occurred in the litigation during the
long series of years. [I'inally a judgment for plaintiffs
was obtained in the district court for Seward county,
which was afterwards reversed by this court, following,
as the court thought, former decisions of the supreme
court of the United States. Joncs Nat. Bank v. Yates,
93 Neb. 121. Afterwards the judgment of this court
was reversed by the supreme court of the United States,
240 U. 8. 541, and the cause remanded, with directions to
affirm the judgment of the district court, which was done.
Afterwards all the judgments were sold to one Mullen fov
$95,000. This was paid to Harry T. Jones as trustee for
the interested parties. Jones filed a bill of interpleader;,
asking the court to apportion the amount due to each of
the attorneys. The trial court held that the proceeds of
the Stuart judgments should be divided in four equal
parts, of which Burr is entitled to one-fourth, Thomas one-
fourth, ‘Norval Brothers one-fourth, and the estate of
George W. Lowley one-fourth. The court also found that,
after the reversal of the judgment in this court, agree-
ments were made between Burr and Thomas, and between
Norval Brothers and Thomas, with the consent of the
clients, that Thomas should receive additional compensa-
tion for extra services in the further conduct of the case;
that after that time “Norval Brothers performed no more
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than nominal services,” but the court also found that they
did not withdraw as attorneys in the case; that the rea-
sonable value of such extra services of Thomas was $9,500;
and that, after the payment of $9,500 to Thomas, the re-.
mainder of the fee arising from the sale of the judgments
to Mullen should be divided into three equal parts, one-
third to Thomas, one-third to Burr, and one-third to
Norval Brothers, or their assignees. ’ -

Mr. Thomas appeal.ed, mainly from the allowance of any
compensation to Norval DBiothers derived from the Mullen
sale, urging as a ground for reversal “that the contract
of the clients with Norval Brothers was an entire and
indivisble contract for compensation contingent upon
success in the litigation; that, having abandoned their
contract prior to its completion and permitted its execu-
tion to be taken over by Thomas under a new agreement
with the clients, Norval Brothers forfeited all right to
demand compensation thereunder.”

The evidence establishes that, after the judgments had
been reversed by the supreme court of this state, Norval
Brothers, who had performed many and valnable services,
and had e\pended much time and labor in the prosecution
of the several suits, became convinced that the judgment
of this, court cou]d not be reversed, and that further
prosecution of the actions would be fruitless, and so ex-
pressed themselves to the other attorneys, and that there-
upon the agreement with Thomas was made. Mr. Lowley
had died before the recover y of the judgment in the dis-
trict court.

We think that neither the evidence nor the law justifies
fully the contentions made by Mr. Thomas. While N orval
Brothers are entitled to share in the distribution of the
proceeds, we are convinced from the testimony as to the
labor performed and time expended by Mr. Thomas that
the amount awarded to Norval Brothers by the district
court should be reduced, and that awarded Mr. Thomas
and Mr. Burr. increased. The evidence shows that the
determination to take the case to the supreme court of
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the United States the second time after the adverse.de-
cision in this court was largely brought about by .the
energy and persistence of Mr. Burr. However, the
greater part of the work, after this.conference and agree:
ment -between the attorneys, was performed by Mr.
Thomas; and he should have, as the district court found,
the larger portion of the compensatmn . : S

Appellant Burr contends that in such an enterpmse no
one attorney is entitled to greater compensation. than an-
other; that the gylleged contract between the attorneys as
fo the-appeal to the supreme court of the United States is
void for want of consideration, is so uncertain and incom-
plete as to be unenforceable, and had not been established
by the evidence, and that no extra compensation should
be allowed Thomas. We are satisfied with the decision of
the district court upon these points. We agree with ap-
pellant that, in a controversy between attorney and client
us to fees, an attorney employed on a contingent-fee basis
is entitled io nothing if he abandons the case and recov-
ery is-finally procured by another attorney. No client is
complaining, and the principle is not applicable. The re-
lations to. be-examined are those existing among the at-
torneys themselves who were :engaged in a joint: entei-
prise and occupied a special partnevship relation. - Under
{he general principles of law applying to-the division ot
fees between attorneys who are associated together in the
conduct of litigation, and in the absence of any special
agreement, each is entitled to an equal sharé of the fee.
l'nderwood v. Overstreet, 188 Ky. 562, 10 A. L:-It. 1352,
and cases cited in note on page 1357. Also, see Lamb v:
Wilson, 3-Neb. (Unof.) 496, on rehearing, 505. In view,
however, of the peculiar circumstances of the case, and ot
the faets in evidence in regard to the nonparticipation by
Norval Brothers in the later conduct of the case, and the
agreement Dbetween the attorneys, we ave satisfied that
Norval Brothers are entitled to no compensation for
services performed after this agreement was made. They
should, however, be allowed the reasonable value of their
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services before that time, the value to be based in propor-
tion to the services rendered, and the amount of the ulti-
mate recovery from the sale of judgment to Mullen. The
district court awarded $8,165.32 to the assignees of Norval
Brothers. From this amount we deduct $3,000, and
award $2,000 thereof to Mr. Thomas, in addition to the
sum awarded him by the district court, and $1,000 thereof
to Mr. Burr, in addition to the amount awarded him by
the district court. The remainder, $5,165.32, is awarded
to the assignees of Norval Brothers in the proportion as
their interest appears under the assignment of Norval
Brothers.

As to the cross-appeal of Mrs. Lowley, we are con-
vinced that under the evidence the district court properly
found that the estate of George W. Lowley was not en-
titled to any share of the proceeds of the Mullen sale.

Burr was made a-party to the appeal by Thomas, He
afterwards dismissed his appeal as to Burr. He now con-
tends that Burr is not entitled to appear as a cross-ap-
pellant in the case, and that the decree is final as to him.
We are convinced that, where the relations between the
parties, the issues, and the facts are so interwoven as in
this case, the appeal of Thomas brought up the whole
question as to the proper distribution of the fund, and
that Bwmrr has a right to appear.

With respect to the cross-appeal of Bailey, we find that
the book of accounts kept by Jones, trustee, is not fairly
subject to the animadversions made upon it by Mr. Burr.
It is true that the entries in the book are made with
pencil, but the items, except in a few instances, follow
consecutively, and the trustee testifies they were made in
accordance with the facts. Much is said about the pay-
ment of certain money to Mr. E. T. Wade of Washing-
ton, D. C., but we think there is sufficient evidence to
justify the expenditure to him for his services in procur-
ing evidence.

The trial court found in favor of the trustee upon the
items set forth in the book, and we believe no sufficient
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ground has been shown for setting the same aside. Its
judgment in this respect, therefore, is affirmed.

The judgment of the district court, except as modified
by what has been said with reference to the compensation
of Norval Brothers, and the distribution of the money on
hand after deducting $3,000 from the amount awarded
their assignees, is affirmed, and the cause remanded, with
directions to enter judgment in accordance with this
opinion. It is further ordered that all costs, except briefs
in this court, be paid from the common fund,.and each
party shall pay the costs of his o1 its own briefs.

AFFIRMED AS MODIFIED.

IFraxseure, J., dissenting.

The suits, in which the attorneys’ fees here in contro-
versy were earned, were brought by several plaintiffs: The
Jones National Bank, the Bank of Staplehurst, the Utica

Jank, and Thomas Bailey, and Isaac Holt, in February,
1895. The firm, of which Mr. Thomas was a member,
originally represented plaintitfs whose claims amounted
to more than 63 per cent. of the total amount claimed by
all. This firm originally represented the Jones National
Iank and the Bank of Staplehurst. The firms, of which
Mr. Burr and Mr. Norval were members, represented the
_other plaintiffs. The cases involved identical questions
of law, and there was, therefore, a common interest and
object among the several plaintiffs, and it seems, accord-
ing to the conclusions of the trial court, that after the
prosecution of the cases had commenced the attorneys for
the various clients reached an understanding that the
prosccution of the several cases should be carried on
jointly, that the fees recovered should be pooled, and that
a division of the fees should be made between the three
firms.

The cases were pending in court, from the time of filing
until their final conclusion, some 25 yvears. They were, at
first, won in the trial court, and those judgments were
affirmed in the supreme court, but reversed by the United
States supreme court. On a second trial in the district
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court judgments were again recovered, and, on appeal to
the state supreme court, the judgments were reversed and
the cases dismissed. That was in 1914.

After this reversal, and when it appeared that the
chance for winning by a second appeal to the United
States supreme court was a desperate one, if not entirely
hopeless, a meeting was had by the attorneys, Mr. Thomas,
My, Norval, and Mr. Burr, at which meeting Mr. Jones, of
the Jones National DBank, was present, and Mr. Norval,
as the trial court found, “stated, in substance and effect,
that he did not think the Capital National Bank cases
could be won, and that he was opposed to prosecuting
said cases further, and that he was unwilling to devote
any more time to said Capital National Bank cases, and,
in substance, stated that he was not willing to have any-
thing further to do with said Capital National Bank
cases,” It is further shown by the record that Mr. Norval
then advised his client to make no further expenditure in
the matter, and his client thereupon sold and assigned his
claim to the Jones National Bank.  From that time forth,
it appears that Mr. Norval had nothing whatsoever to do
with these cases, as an attorney, and that he utterly
abandoned any further participation in them and gave no
further assistance iu their prosecution. The trial court
found that from that time on “Norval Drothers performed
nothing more than nominal services.”” If the trial court,
by that recital, meant to infer that Norval Brothers did
perform “nominal services,” I do not believe that finding
is sustained by the record. Such a finding could have
been based upon one isolated fact only, and that is that
Mr. Thomas casually met Judge Norval, a member of the
firm of Norval Brothers & Lowley, but not the Mr. Norval
whe had been actively participating in the cases, and sug-
gested to him a proposition as to whether or not findings
by the supreme court in the case conld be treated as inde-
pendent and original findings of fact by that court, or
whether they should be treated simply as a review of ulti-
mate findings of fact by the trial court, and Judge Norval,
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as attorneys are accustomed to do, in a casual way ex-
pressed some opinion upon that question. It does not ap-
pear that this was done with any idea or intention, on the
part of Judge Norval, to render it as an attorney in the
case, and, in fact, it seems to me clear that Norval
Brothers considered their connection with the case
definitely terminated immediately following that con-
versation, which took place after the reversal and dis-
missal by the Nebraska supreme court in 1914, From
that time forward, Mr. Burr and Mr. Thomas appear to
have been the only attorneys representing the interests
opposed to the Capital National Bank. From that time
forward they appeared as the only attorneys of record.
They prepared the briefs and did all the work necessary
for the final appeal and presentation of the cases to the
United States supreme court, and all the work necessary
for an ultimate and favorable decision trom that court.

Upon this condition of the record, the trial court con-
cluded, as a proposition of law, that Norval Drothers had
not withdrawn as attorneys in the case. With that con-
clusion of law 1 camnot agree. The legal effect of the
facts, as above set forth, seem to me, conclusively and
unequivocally, to establish a definite and complete sev-
erance of their relation as attorneys from ail further con-
nection with the litigation.

The contract, such as was.found by the trial court, for
i pooling and division of fees between the various attor-
neys connected with the litigation was an entire contract,
by which it was necessarily understood that each should
take his vemuneration from funds which were entirely
contingent wupon their joint efforts, and that the joint
service of all should contribute to the ultimate result.
TUnder such an agreement, no one of them would be en-
titled to recover from the other what he believed, or even
what he might be able to prove, his own services were
reasonably worth. The services of each contributed to
a common cause, and the value of those services, which
.value was not determined by any agreement between the
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parties, was not apportionable. 1t was an entire and not
a divisible contract for services, and the services rendered
were nof, of such a kind that the value of the service of
one could, by any definite standard of value, be measured
in comparigson with the value of the services of the other
associates in the enterprise, as would be the case, for in-
stance, where a man is hired to plow a field, or husk corn,
2nd where each hour’s work brings its direct benefit to
the employer in results, and where its value and its bene-
fit may be measured by a common and well-recognized
standard of wages per hour, or per day. If an attorney
could not recover the reasonable value of his service
should he have remained in the case, he certainly cannot
be privileged to have that recovery because of the fact
that he has voluntarily and, as it proves, wrongfully with-
drawn from the case. In order that any one of these at-
torneys should be allowed to recover upon the final out-
come of the cases, in the event of victory, it was neces-
sary that he should, throughout, perform his part and
share in the undertaking. When any one of them threw
up his hands and abandoned further prosecution, volun-
tarily and of his own volition, and without excuse or jus-
tification, becanse he believed the case hopeless and be-
cause he was unwilling to further participate dand sharve
in the burden of continuing in the performance of his
agreement, and because he was unwilling to see his client
expend further moneys in what he considered a hopeless
venture, it certainly must be that he should be held to
have withdrawn entirely from the arrangement, and to
have precluded himself from ever sharing in the profits
anid remuneration carned by those attorneys who 1re-
mained steadfast to their task, and who successfully car-
ried forth the work to its final and favorable conclusion.
1t seems to me that neither in law nor as a mattey of ab-
stract justice is Mr. Norval, or the assignee, to whom he
has transferred his interest in this lawsuit, entitled to any
recovery. :

The controversy. however, vet to be determined, is be-.
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tween Mr. Thomas and Mr. Burr. It must be conceded
that Mr. Thomas was always very actively engaged in the
work of prosecuting these cases, that, as time went on, he
assumed more and more a larger burden of the work, and
that continuing from the time the case was reversed by
this court in 1914 he has performed much the greater part
of the work, and has assumed the larger control in the
prosecution and presentation of the case on final appeal
to the United States supreme court. This was done, as
the trial court finds, by an understanding with Mr. Burr,
by which it was agreed that Mr. Thomas should assume
the major portion of the labor of the continued prosecu-
tion of the cases. It appears that Mr. Burr always had
taith in a favorable outcome of these cases, and that, when
Mr. Norval withdrew, he urged the further prosecution of
them, and that Mr. Thomas agreed to continue with him, -
Mr. Burr was willing, not only to continue -with his
services, but to furnish expense money, and it was the
finding of the trial court that an arrangement was made
between Mr. Burr and Mr. Thomas, whereby Mr, Thomas,
by reason of his agreed added service, should receive also
extra coinpensation out of the fees to be ultimately re-
covered. Mr. Thomas and Mr. Burr are not in accord as
to just what that agreement was, but Mr. Burr by his tes-
timony shows that Mr. Thomas was to receive something
extra. He testified that he had agreed that Thomas
should take Norval's share of the fees; that is, the share
that Mr. Norval would have recovered, had he remained
in the case. There is also a letter in evidence, wherein
Mr. Burr wrote Mr. Thomas as follows: “I feel we have
further cast the burden of this case upon you, and I-sin-
cerely hope that some day, not so far away, you will re-
ceive the lion’s share of remuneration for all your extrs
lahors in these cases.”

1t is contended by Mr. Burr that, even though the trial
court has made a finding of fact that there was an agree-
ment between himself and Mr. Thomas whereby Mr.
Thomas was to receive extra compensation for his serv-
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ices, such an agreement would be wanting of any consid-
eration and, therefore, unenforceable. It is argued that
Mr. Thomas was already obligated to his clients to do
everything that his good judgment dictated toward at-
taining a successful result, and that when, in the opinion
of Judge Thomas, it appeared to be possible and probable
that a successful outcome of the cases might result by a
further appeal to the United States supreme court, then
it became his positive duty to conduct and prosecute such
an appeal, by reason of an obligation owing to his clients
to do whatever his judgment might dictate should be done
for their best interests. His agreement to assume a
Targer proportion of the work, since Mr. Norval had with-
drawn from the case, necessarily increasing the burden
to be borne by the two remaining attorneys, would seem
to have been a good consideration for the alleged agree-
ment made with Mr. Burr. When Mr. Norval withdrew
from the joint employment and left the two attorneys
alone to conduct the further prosecution of the cases, they
were entitled to arrange between themselves for a distri-
bution of the increased burden. The arrangement, there-
fore, by which Mr. Burr and Mr. Thomas agreed to con-
tinue the prosecution of the cases alone, and Mr. Thomas
to assume a larger proportion of the work, not thereto-
fore assumed by him, was, it seems to me, not lacking of
consideration and should be'held to be legal and binding
hetween the parties.

According to Mr. Buir’'s statement, it appears that he
was willing, at one time at least, that Mr. Thomas should
take the share of the fees which would have been allotted
to Mr. Norval, had he maintained his relations as at-
torney in the cases. This would have been one-third of
the total .contingent fee recovered. Tt also appears that
Mr. Thomas was the representative originally of clients
who had some 63 per cent. of the total amount claimed by
all the plaintiffs, taken together. Had his employment
continued to be several, he would have recovered, then, 63
per cent. of the total contingent fec available. It seems
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to me, under the circamstances, that this court can arrive
at no fairer distribution of the fund than to allow to Mr.
Burr cne-third of the fee and to Mr. Thomas two-thirds.

It is thercfore my judgment that Mr. Burr should be
given $10,643.18, and Mv. Thomas $21,286.37.

The amount available as attorney’s fees from the Stuart
judgment of $7,302.08 should have been equally divided
between the three firins mentioned.

ALDRICH, J., dissenting. :

The issue involved in this case is whether or not- the
contract btween the attorneys was an entire contract re-
quiring full services to be rendered by an attorney in
order to entitle him to recover anything for services donc
and performed. From the nature of the case the contract’
for services was entire and the fees were contingent.

It appears that the firm of Norval Brothers abandoned
the case and rendered no service after April, 1914. Their
duties devolved upon Mr. Thomas and My, Burr. The is-
sue presented is whether or not Norval Brothers are en-
titled to recover any fees after having abandoned -the
case.

It is the rule of this state, as said in McMillan v.
Malloy, 10 Neb. 228: #“One Malloy entered into a con-
tract with one Mc¢Millan to thresh his entire crop of wheat
and oats at forty cents per acre. After threshing about
one-third of the crop he refused to thresh the remainder,
and after the time limited for the completion of the con-
iract brought an action to recover the value of his serv-
ices. ITeld, tirst, that the entirety of the contract having
been severed by part performance, beneficial to the em-
ployer, the employee was entitled to recover the value of
his labor over and above the damages sustained by a
Lreach of the contract; second, when a contract has been
established, the measure of recovery in each case is the
price agreed upon in the contract less the dama"es sus-
tained by the employer by the breach of the same.” In
“this case just cited some benefit acerned from services
rendered by the plaintiff, while there was no benefit aris-
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ing from services rendered by Norval Brothers. Norval
Brothers are subject to the general rule that, while a spe-
cial contract remains open or unperformed, the one whose
part of it has mot been performed cannot recover for
what he has done until the whole contract has been com-
pleted. " Norval Brothers under this rule cannot recover.
In McMillan v. Malloy, supra, some equity was done by
those threshing grain. A contract was made to thresh a
certain number of acres of grain at 40 cents an acre.
When plaintift threshed about one-third of the grain he
rendered service to the defendant for which he should pay
on the doctrine of quantum meruit, but in the instant case
the whole basis of the position of Norval Brothers is on
services rendered, but from the nature of the transaction
it follows they could not render any services. The case of
McMillan v. Malloy, 10 Neb. 228, has no application to
the instant case and is not to be considered in determining
the issues herein. Melillan v. Malloy was' based upon
the famous case of Britton v. Turner, 6 N. H. 481. The
Looks show that the case has been criticized by the court
which rendered it. It was distinguished and modified by
Massachusetts. The supreme court of Ohio said: “The
case of Britton v. Turner is itself an innovation upon the
long-established principles governing entire contracts,
lessens the sanctity of agreements, and tends to encour-
age their violation.” Larkin v. Buck, 11 Ohio St. 561.

As further elucidating the doctrine of entire contracts
see Johnson v. Fehsefeldt, 106 Minn. 202. The ecourt
castigates in substance the rule laid down by the court
in the following language: “It would be obviously incon-
sistent with common justice that plaintiffs should recover
pro tanto on the contract which they had substantially
violated. They were in the wrong. They were not in a
position to say to the defendant: ‘We will perform the
contract we have agreed to if it prove profitable. If we
find it unprofitable, we will abandon it’ That would be_
to contradict the contract. Such reasoning is forbidden
by its terms. Defendant did not agree in advance to a



Vor. 106] JANUARY TERM, 1921. 649

Jones v. Thomas.

breach of the contract and to accept in liewu of perform-
ance the requirement that he pay plaintiffs for what they
had domne under the contract and for the balance, to ac-
cept the right to try damages before a jury.”

In fact this quotation is in line with the great weight of
authority and follows the majority of. the cases. We
should follow the rule of the courts that one who breaches
his contract cannot base an action thereon against the
other party thereto. The decisions are practically unauni- -
mous in holding that neither in entire contracts nor in the
units into which divisible contracts can be divided can
there be any recovery on the contracts themselves when
such entire contracts or units of divisible contracts have
Deen only partly performed at the time of abandonment.
This is on the theory that part performance is a condition
precedent to the right of demanding anything on the
contract. See note L. R. A. 1916E, 790, 795. It is said
in Hibbard v. Nirby, 38 Ark. 102: “The rule seems to be
that if the contract of the servant to labor, be for a
specified period of time, and payment is to be made, either
expressly or by implication of law, at the end of the
period, and the servant leaves the service of his master
improperly, without sufficient cause, and without his con-
sent, before the termination of that time, he can recover
no compensation for his services, either on the contract
or on a quentum meruit”’ Then, again, in Badgley wv.
Herald, 9 111. 64, it was said that a contract to work for
six months for $8 a month is an entire contract, and
where the employee abandons the service before the ex-
piration of that time he cannot recover for the services
rendered. This meets the issue of the instant case, as does
Hofstetter v. Gash, 104 Ill. App. 455, and has the ap-
proval of the great weight of authorvity. It has been
universally held that a contract to work a stated period
- at a specified rate per month is entire, and that the em-
ployee cannet, upon abandoning his employment without
excuse or justification before the termination of the
period, recover upon the contract compensation for his
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part performance. e Camp v. Stevens, 4 Blackf. (Ind.)
*24 5 Larkin v. Buck, 11 Ohio St. 561; Davis v. Mazwell,
12 Met. (Mass.) 286.

In the principles of law laid down in Huyett & Smith
Co. v. Chicago Fdison Co., 167 I1l. 233, it was stated that
a contract to put in and complete a ventilating system
for a given sum of money, all of which is to be paid in 30
days after acceptance of the work, is an entire contract.
‘1t is also a rule that, if the subject-matter of an entire
ccntract has been destroyed by fire or otherwise without
the fanlt of either party before the contract is fully per-
formed, there can be no recovery on a quantum meruit or
otherwise for a part performance. This is the rule sup-
ported by the overwhelming weight of anthority. It has
been followed and seems to render precise justice in the
instant case. Norval Brothers abandoned their contract
and plaintifts were forced to procure other attorneys to
carry out what Norval DBrothers had undertaken. That
would be unjust and inequitable.

In Fazon v. Mansficld, 2 Mass. *147, it was held that
one who abandons the contract for the construction of a
Larn before the completion thereof cannot recover any
part of the compensation which under the contract he
was not entitled to receive until the barn was done.
Cronin v. Tebo, 71 Hun (N. Y.) 59; Jennings v. Camp, 13
Johns. (N. Y.) 94, 7 Am. Dec. 367. There can be no
recovery on an entire contract to do an entire piece of
work for a specified sum unless the work is performed;
and it is evident that, when a conclusion is reached as to
what constitutes an entire contract, there is little left for
the court to determine. Norris v. Harris, 15 Cal. 226.

The entirety of a contract depends upon the intention
of the parties, as well as upon the fact that the consid-
eration is single. The divisibility of the subject-matter
or the mode of receiving the price does not affect the
question. The covenants of the contract are of course
mutual and dependent according to the intention and
meaning of the parties. It was the manifest intention
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to employ Norval Brothers in their work on this case to
continue until they got results. Without cause or reason
on their part they arbitrarily quit the employ of their
clients because they thought they could not recover.
R. S. Norval said that he knew a lawsuit when he saw it,
knew when. he had enough, and that he had done his full
duty by his client, and did not believe they could win and
was ready to quit. This was said in April, 1914, at Mr.
Burr’s office, and from then on Burr and Thomas made a
new contract and entered into new employment with
respect to these cases. In support of these propositions
laid down we cite Pollak v. Brush Blectric Ass'n, 128 U.
S 446, and Morris v. Wibeug, 159 Il1l. 627. In this con-
nectlon it is the general 1u1e of law, deduced from the
cases recorded and gleaned as a 1esult of our reading,
that while a special contract remains open or unperformed
the one whose part of it has not been performed cannot
recover until his whole contract is completed. Dermott v.
Jones, 23 How. (U. 8.) 220; McClurg v. Price, 59 Pa. St.
420, 98 Am. Dec. 356; King v. Mason, 42 I1l. 223, 89 Am.
Dec. 426. A discussion of the principle is found in a note
to Sargent v. McLeod, 52 1. R. A. (n. s.) 381, and is as
follows: “It is well settled that an attorney employed on
“.a contingent fee, who, without any fault on the part of
his client, neglects or vefuses to perform the contract of
employment, and abandons or withdraws from his client’s
case, thereby forfeits all his rights under the contract
(quan v. Roberts, 38 11l. 65; Holmcs v. Hvans, 129 N.
Y. 140, affirming 27 Jones & Sp. 136,13 N. Y. Supp 614),
and he cannot, after the client has succeeded in the case'
through anothel attorney, recover the fee contracted for
( Potts v. Francis, 43 N. Car. 300) ; nor, in the absence of
cood and suﬂ"lcmnt cause or excuse for his withdrawal, can
he recover any compensation for the services which he has
rendered (Houghton v. Clarke, 80 Cal. 417; Parish v.
McGowan, 39 App. D. C. 184; Johnsonv. Clarke, 22 Ga.
541; McDonald v. De Vito, 118 App. Div. 566, 103 N. Y.
Supp. 508; Southern Nat. Bank v. Curtis, 36 S. W. (Tex.
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Civ. App.) 911; Farwell v. Colman, 35 Wash. 308).”
The principle of law has been well set forth in the fol-
lowing statement: “If an agent or attorney, having un-
dertaken to collect a debt for a certain share of what he
may recover, finally abandons further effort as useless,
and, at a subsequent period, the principal receives pay-
ment through new instrumentalities, or from causes with
which the agent has no connection, he cannot claim the
share to which his contract would have entitled him if
payment had been secured by his efforts.” Scoville «.
Trustees, 63 111. 523. This same principle is well stated
in 6 C. J. 743 744, secs. 318, 319. Also it is held in
L. R. A, 1916E, 790 ct seq., that recovery cannot be had
on such a contract by one who has abandoned without just
cause o1 excuse, nor can such a one recover on a quantum
meruit.  Also for a complete discussion of these matters
see the note generally, I.. R. A. 1916E, 790. There can be
no doubt from these authorities cited that this was an en-
tire contract. Also, as further elucidating the same
principle, see Potts v. F'rancis, 43 N. Car. 300; Cahill v.
Baird, 138 Cal. 691, and Holmes v. Frans, 129 N. Y. 140.
The contract of an (Itt()l ney to perform legal services in a
litigation is entire and he cannot recover if he abandons
withont justifiable cause. Halbert v. Gibbs, 45 N. Y.
Supp. 113; Cary v. Cary, 89 N. Y. Supp. 1061. Where
one (ontmues for an indefinite time until a part service
is accomplished, he cannot recover where he wilfully and
without cause abandons the work before the expiration of
the time for the performance of the service; and this is
especially applicable to the engagement of attorneys with
their clients. Blanton v. King. 73 Mo. App. 148. On the
theory that an attorney under such circumstances cannot
1ecover on the principle of quantum meruit, see note L. R.
A. 1916E, 790, 800. There we find the rule laid down as
follows: “According to the rule adopted by the majority
of the courts, there can be no recovery upon the common
counts for the value of work and labor performed by a
servant or person engaged to perform certain work who
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has, without excuse, abandoned the service of his em-
ployer, or person who engaged him.”

We should heartily concur and give our assent to this
rule. 1t states the law with reference to the intention
of the parties who made this contract and clucidates the
idea that contracts of retainer of attorneys arve entire,
especially where the fee is contingent upon the result of
the action. In support of this proposition see White v.
Waight, 16 Mo. App. 551; Blanton v. King, 73 Mo. App.
148 ; McDonald v. De Vito, 103 N. Y. Supp. 508; Houghton
v. Clarke, 80 Cal. 417. These cases well establish and
maintain the propositions contended for. They give ap-
plication to the true utterance of what is right and just
under the facts herein admitted. XNorval Drothers, as
appears of record, abandoned this case and did not further
appear after April, 1914, and yet their sevvices would .
have been helpful-to a successful termination of this long
and tedious litigation. The kind of contract they were
working under appears to be what is known in the law as
an entire contract, and it clearly was the intention of the
parties that they should stay in the case until it was
successfully terminated before they got their pay, and hav-
ing abandoned it before its successful termination they
cannot be counted in on the final payment for services
rendered. As a condition precedent to getting their pay
it is obvious from the great weight of authority, quoted
and cited, that it is necessary for them to stay to the end.
Such being the undisputed state of facts, we should ad-
here to the rule almost universally held that one to reap
the advantages of his labor must do as he agrees and stay
- to the finish of his contract, and not abandon his clients
when half way across the stream.

I am therefore compelled to come to the conclusion
that the decree, so far as it finds in favor of Norval
Brothers assignees, should be reversed. But in this con-
nection it should be borne in mind that Norval Brothers’
assignees obtained $8,165.32, and that §7,443.18 was real-
jzed upon the judgn}ents obtained after Norval Brothers
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abandoned the cases. In the division of the fees derived
from the Stuart judgment in the settlement made by the
attorneys among themselves, Mr. Thomas received less
than one-third, while the decree of the court reduced it to
one-fourth, thus reqairing him to refund a part of the
fees paid him in 1902 and 1903. We should reverse as
to the fees allowed Norval Brotliers’ assignees for services
from judgments obtained after the abandonment and
affirm as to the fees obtained before abandonment. The
record shows that Norval Brothers rendered no service
to their clients herein after April, 1914. That service
was rendered in the supreme court of Nebraska in April,
1914, is not supported by the evidence. The contract
under which Norval Drothers were working was an entire
and indivisible contract and no recovery could properly
be had theréon without conferring a corresponding
benefit, and it is in recognition of that- principle that we
should allow Norval Brothers to retain the fee they re-
ceived in the Stuart case, and this also applies to the
services rendered by Judge Lowley. It has been con-
ceded by Norval Brothers and Mr. Burr that Mr. Thomas
took the laboring oar, expended the nervous energy and
industry necessary to win this case, and that he should
