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Moeller v. Logan Drainage District.

CaspER MOE..LER ET AL., APPELLANTS, V. LoGAN DraiNace
DisTRICT, APPELLEE.

FiLep Aprin 19, 1919, No. 20413,

1. Drains: MANDATORY INJUNcTION. Courts will not ordinarily, by
means of a mandatory injunction, direct a different method of
drainage from that adopted in good faith by the district board.

: DissoLUTION oF DisTricT: OpJECcTION: LAcHES. The dis-
solution of a drainage district, according to law, will not be in-
terfered with at the suit of certain property owners in the dis-
trict who desire another plan of drainage, who paid their assess-
ments, and who participated in the benefits of the drainage of the
district for a number of years, and who did not begin such action
until notice of an election to dissolve the district was being
given.

" Appear from the district court for Dodge county:
Freperick W. Burtown, Jupee. Affirmed.

F. Dolezal and Allen Johnson, for appellants.
Courtright, Sidner & Lee, contra.

LeTTON, J.

The petition alleges the incorporation of the Logan
Drainage District; that it built a ditch on the east
side of Logan creek near plaintiffs’ lands; that by
excavation of the ditch Logan creek in this vicinity
became filled with silt and destroyed as a watercourse,
hecoming a series of stagnant pools and destroying the
drainage of plaintiffs’ lands; that plaintiffs were as-
sessed to pay for such construction and have paid the
assessments; that before the excavation of the ditch
the plaintiffs’ lands were sufficiently drained by Logan
creek; that the majority of the landowners in the dis-
trict own lands up stream from plaintiffs, and have
confederated together to dissolve the district for the
purpose of evading plaintiffs’ rights, and have called
an election for the dissolution of the district; that it
was the duty of the district to drain the unused portions
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of Logan creek and to restore the drainage of plaintiffs’
lands.

The prayer of the petition is to require the defendant
to restore the drainage of Logan creek in the vicinity of
plaintiffs’ lands within a reasonable time, and in an
cquitable and just manner in regard to assessments; that
it be restrained from taking any steps to dissolve it-
self or proceeding with an election for that purpose;
and that it be enjoined ‘‘from maintaining and from
suffering said stream along and in the vicinity of plain-
tiffs’ lands from being a collection of stagnant pools.”’

The answer amounts to a plea of laches, estoppel, and
want of power to change the flow of drainage. It
also pleads acquiescence in the work since 1909, and that
plaintiffs have accepted damages and compensation for
right of way. .

The district court found generally for defendant. No
supersedeas bond was filed, and by supplementary pro-
ceedings in this court defendant has shown that at an
clection held by the electors of the distriet in November,
1917, the district was dissolved unanimously.

In 1909 the defendant drainage district was created
to drain the valley of Logan creek. In 1910 ditches were
excavated in order to straighten the channel of the
creek and prevent overflow. Plaintiffs are landowners
living in the district helow the intersection of the
ditch with the old channel of Logan creek in section 29.
The evidence shows that at least two of the plaintiffs,
before the ditch was constructed, had tile-drained a
part of their lands into the old bed of the creek. Plain-
tiff Moeller testifies that since the new channel has
been constructed the stream below this intersection
has ceased to flow in its old channel except during
flood; that it is gradually filling up with silt and leaving
stagnant ponds; that he had expended a large amount of
money in tile-draining his land into the old bed before
the ditch was made; that the partial filling of the creek
has rendered his tiling useless; the value of his lands
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has been depreciated; and that it is impossible for him
to extend his tiling across the old bed to the new channel.
He desires a new ditch from three to five miles long
dug on the west side of the old channel.

In December, 1909, a petition was presented to the
drainage district board, signed by several of these
plaintiffs, asking that, in constructing the ditch, the
board make provision for keeping the channel of the
creek open from the south line of section 29 to where
Logan creek crosses the Chicago, Burlington & Quincy
Railroad. The board voted not to take any steps to
close the old channel, but to leave it open to the course
of nature, and, as is usual in such conditions, the old
channel is gradually filling up with silt deposited by
flood waters.

An examination of the record shows that, while
plaintiffs all desire some change made in the plan of
drainage, they do not seem to agree as to the manner
in which the change shall be made. One wants a new
ditch west of the old channel, another only wants a
larger outlet under a railroad bridge, while still another
wants the old bed of the stream cleaned and kept from
filling up. For years these plaintiffs acquiesced in
the plan of drainage. Just as the district was about
to be dissolved, they come into court attempting to
compel a change in the plan. There is not sufficient
proof to justify the action as one to abate a nuisance.
Furthermore, whatever injuries to their land were liable
to be suffered by reason of the construction of the
" ditch were proper elements of damages which plaintiffs
had the right to claim from the district at the incep-
tion of the proceedings. If the construction of the new
channel intercepted the tile drain already in place, this
should have been compensated in damages, or a new
outlet furnished at that time. Tt is not shown these
were not considered at that time. The failure to make
a claim for damages is no ground for staying the order-
ly process of administration of the defendant’s affairs,
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or its dissolution. At this time no such action is
pending, and there is no proof that the dissolution is
sought to avoid the payment of damages. We agree
with the district court that no cause of action has been
established.
AFFIRMED.
CornisH, J., not sitting.

TiLLie CHAMBERLAIN ET AL., APPELLEES, V. WILLIAM
FRANK ET AL., APPELLANTS.

FILED APRIL 19, 1919. No. 20449.

1. Deeds: MEeENTAL CAPACITY: VALIDITY: PRESUMPTION. Where a
deed was executed, with practically no consideration, by a father
over 80 years of age, of nearly all of his property, which was
worth about $30,000, to one son, with whom he lived, excluding
his other children from all but a small share of his estate, under
a misconception of the real value of the property, and without
any apparent reason for such action, the transaction will be
closely scrutinized, and the presumption is against the validity
of the deed.

: EVIDENCE: SUFFICIENCY. Evidence examined and
set forth in the opinion, held to be insufficient to uphold the con-
veyance.

3. : Suir To ANNUL: LacHES. The invalid conveyance was
made about six years before the death of the grantor. The action
was brought by the other heirs of the deceased a few months after
his death, Held, that there was no laches on their part in bring-
ing the action.

4. Appeal in Equity: TRIAL DE Novo. The petition sought to set
aside a deed on the ground of mental incompetency of the
grantor and undue influence. The district court found that the
grantor was mentally incompetent to execute the conveyance.
The appeal in such a case brings up the entire record for review,
and if either ground, or both, are found by this court, upon a
trial de novo to be sustained by the evidence, it may base its de-
cision upon such grounds, irrespective of the fact that the decree
of the district court was based upon a finding of mental incom-
petency alone.
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AprpEar from the district court for Burt county:
George A. Day, Jupge. Affirmed.

W. M. Hopewell and Brome & Ramsey, for appellants.
J. A. Singhaus and Swmith, Schall & Howell, contra.

Lertow, J.

Action to set aside a deed to about 200 acres of land
in Burt county, made by one George Frank to his son
William Frank, on the ground of mental incapacity
and undue influence. The district court found for the
plaintiffs, and defendants appeal.

The specific finding of the court was that no con-
sideration passed from the defendant William Frank to
his father, George Frank; that at that time the real
estate was of the fair and reasonable value of $150
an acre; that George Frank was at the time wholly in-
competent to execute a deed and to transact business,
and did not comprehend the effect of the transaction.

George Frank and his wife came to Burt county in
1882, and settled upon the land in question. There
they reared the family, consisting of three daughters,
Tillie Frank, now Tillie Chamberlain, Louise Frank,
now Louise Lewis, Barbara Frank, and two sons, Matt
Frank and William Frank. William Frank was the
younger son, and is now about 48 years of age. Mrs.
Frank died in 1900. William was married to the defend-
ant Alvina Frank in 1901. The other children had
moved from the farm some years before. Before the
mother died, and afterwards, Willilam resided at home
with his father, and worked upon the farm. He took his
wife there when they were married. After the marriage
George continued to reside upon the farm with his son
and his wife.

On August 24, 1910, when he was over 80 years of
age, George went to a firm of lawyers in Tekamah, and
procured them to prepare a deed of conveyance to
William of all his real estate. In the afternoon of
the same day William and his wife and father went to
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the same lawyers, and William entered into an agreement
to support and care for his father thereafter and during
Lis lifetime, and to pay at his death $25 to the daughter
sarbara, and $400 to each of the other children, securing
the same by a mortgage to the defendant Burdie, as
trustee. None of the other children knew of this
transaction with William until after its consummation.
In November, 1910, an action was brought in the name
of George Frank by the plaintiffs, Tillie Chamberlain
and Louise Lewis, as his next friends, in the district
court for Burt county, seeking to have the deed to
William set side on account of his incompetency. In
this case (feorge Frank filed a motion supported by his
own affidavit and that of others as to his competency,
asking to dismiss the suit as unauthorized. This action
wag dismissed by the plaintiffs, without prejudice, with-
out coming to a hearing.

In 1912 an action in ejectment was brought by Wil-
liam Frank against Tillie Chamberlain to eject her
from 60 acres of this land upon which she was living
with her husband, and which she had occupied for
a number of years without paying rent, with the per-
mission and consent of her father, George Frank.
In 1913 the testimony of George Irank was taken at
the trial, and has been introduced in evidence in the
present case in order to show his mental condition at
that time. For some years before the death of his wife;
he did but little work upon the farm, most of it being
performed by William. After his wife’s death, he
almost entirely ceased to attend to business or work
of any nature. He carried a bank account up to about
1904, when he ceased to have any banking transactions,
and the whole management of the farm, cultivation,
buying and selling of stock, marketing of crops, and
receipt and disbursement of money, was thereafter
carried on by William, who apparently assumed to own
all the farm and live stock; the father having very
little money and being poorly provided with clothing.
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The evidence in regard to his competency to trans-
act business at the time the deed was made is con-
flicting. A number of credible witnesses testified
that in their opinion he was as well able to transact
business at that time as he ever was, while several
others, most of whom, however, formed their judg-
ment from what they saw of him after the deed was
exccuted, testified they. believed he was incompetent
to transact business. This evidence was considered be-
cause of other testimony that there was no material
change in his mental condition between the time
spoken of and the time the deed was made. A sig-
nificant fact is that in his testimony in the ejectment
case George Frank testified that he believed the farm
was worth from $15 to $20 an acre, and in substance
that when he gave the farm to William, and specified
the amount of payments to the other children, he
believed that he had very little property. If this had
been the fact, the estate would have been somewhat
equitably divided among his children. The family
physician, who had testified that George was of sound
mind when the deed was made, on cross-examination
said that such testimony as to value would indicate that
the witness was ‘‘either prevaricating, or was a little
off in his upper story.”” The testimonv is undisputed
that at that time the land was worth $150 an acre.

From a consideration of all the testimony, we are
satisfied that George Frank, while perhaps competent to
transact small affairs of business, from his isolation on
the farm, from his lack of carrying on any business
transaction for vears, and perhaps from a gradual break-
ing down of his faculties. partly occasioned bv the use
of intoxicating liauors, did not understand the nature
and character of the act he was performing; at least he
had no proper conception of the value of the real estate,
the land at that time being worth nearly $30,000, instead
of $3,000 to $4,000, as he evidently believed. There is no
testimony that he said he intended that William should
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have the farm on account of the expressed wish of his
wife before she died, but it seems clear he intended a
somewhat equitable division by charging the land with
a fair share of the estate, considering all the circum-
stances, to be paid to the other children.

The district court made no finding with respect to the
existence of undue influence. The appellants insist that,
this being the case, the only question here is whether
the finding as to incompetency is supported by the
evidence. Appellees say that the whole case is before
us for trial de novo, and that this court is entitled to
examine the evidence and render such decree upon either
issue as it deems warranted by the proofs. We take the
latter view.

In the nature of the evidence in this case, we cannot
well dissociate these two grounds for relief set forth
in the petition. It is true there is no direct evidence of
undue influence exerted upon the mind and will of
George Frank; but the courts have repecatedly de-
cided that a conveyance made by one well stricken in
years, living under such circumstances as to place him
under the control and domination of a son, or other
person with whom relations of trust and confidence
would naturally exist, will be closely serutinized, and
when from all the evidence, or lack of evidence, in the
case, the court is satisfied, either that the grantor was
incompetent to transact business of that nature, or
that his mind had been so overborne by influences,
which in its weakened state it was unable to resist, that
he made a convevance disregarding the natural ties of
affection to his other children, and which he would not
have made if uninfluenced, or that a combination of hoth
weak mentality and undue influence existed, it will set
aside the deed. Gibson v. Hammang, 63 Neb. 349; TWin-

. slow v. Winslow, 8 Neh. 189; Nelson v. Wickham, 86
Nebh. 46.

Tnder such cireumstances, the burden of proof to
establish that no undue influence or improper pressure
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upon the mind of the grantor was exerted is upon him
who profits by the conveyance. In this case it may be
questioned whether the evidence as to mental incom-
petency, standing alone, would justify the setting
aside of the conveyance; but, when all the circumstances
in the case are considered, we have reached the con-
clusion that George Frank was in such a condition of
mind at the time the deed was made as not to have
been a frec agent. We cannot set aside the impression
that, though the conveyance was not executed in the
presence of William Frank, and though ostensibly it
was the independent act of George, he was not acting
with full knowledge of the value of his estate, and
of the extent to which his other children should share
in its disposition. There is no proof that any es-
strangement or lack of affection existed between George
and his other children, though he did not care much for
the husband of Tillie, and there had been friction be-
tween the children of William and Tillie, which ex-
tended to the parents, and prevented Tillie from visit-
ing the home thereafter.

The appellants insist plaintiffs were guilty of laches
in not trying the action soon after the deed was made.
Plaintiffs had no interest in the land other than a
mere expectancy at that time. Their father might have
sold and disposed of it in his lifetime if competent to
do so; hence they had no such present and vested in-
terest in the land that they could set up undue influence
as a ground for setting the deed aside. The action was
brought in a few months after their father’s death.

‘When the whole record is considered, we have
reached the conclusion that the judgment of the district
court is right, and should bhe

AFFIRMED.

Sepewick and CornisH, JJ., not sitting.
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Laura A. MARTIN, APPELLANT, v. CHARLES A. LEININGER,
APPELLEE,

FiLep Aprin 19, 1919. No. 20516.

Bastardy: PATERNITY: QUESTION FOR JURY. Where the evidence of
complainant in a bastardy proceeding, if undisputed, would be suf-
ficient to make a prima facie case, and a direct conflict in the
evidence appears, the issue of fact as to the paternity of the
child must be submitted to a jury to determine.

AppeaL from the district court for Sioux county:
WiLiam H. Wesrtover, Jubce. Reversed.

F. 8. Baker and .J. E. Porter, for appellant.
Earl McDowell, contra,.

LerToxw, J.

Appeal from a judgment of dismissal in a bastardy
proceeding. The trial court at the conclusion of the
evidence sustained a motion for a directed verdict in
favor of the respondent.

The complainant, who was a girl between 16 and 17
years of age and whose education had only proceeded
to the fifth grade, resided with her parents in Sioux
county. In May, 1916, she went with her sister and
brother-in-law to Scott’s Bluff county in an automobile.
On the way they stopped at the home of respondent’s
father, with whom he resided, and were allowed to
spend the night in an unoccupied tenant house not far
away. Later in the evening complainant went back
after some milk for her sister’s baby, and after the
milking was done respondent accompanied her on her
return. He was an unmarried man about 28 years of
age. It is not disputed that the young people diverged
from the path, and went to the banks of a nearby stream,
and it was there that complainant testifies the first act
of intercourse occurred. According to her evidence,
they were equally desirous of the association. According
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to his testimony, the old story of Potiphar’s wife was
reenacted; respondent taking the part of Joseph. No
tangible results followed. In June complainant wrote
respondent a loving and rather salacious letter, and
early in November she sought and found employment
at a hotel in Gering. She left the hotel the next day,
went to Mitchell, hired a conveyance, and was taken to
respondent’s home, arriving in the evening. She did
not see respoundent that might. The next morning re-
spondent was about to go rabbit hunting. She says
that he invited her to accompany him. He says she
forced her company upon him. Complainant testifies
that on this expedition they went to the umnoccupied
house mentioned, and that there several acts of inter-
course took place, which resulted in the birth of a
child. Respondent admits they went near the house,
but denies they went inside, or that acts of intercourse
occurred. This was about November 6 or 7. The
child was born August 12, 1918, after the usual period
of gestation.

The motion to instruct was upon the ground that
complainant omitted to call her sister and brother-in-
law as witnesses, and did not try to obtain their testi-
mony, and that her evidence was in contradiction to
her former testimony.

The omission to take the depositions of the sister and
her husband, who resided in another state, as to the
time complainant returned to the house in May, was
not so material as to justify a dismissal, and the state-
ments made by complainant were not so inconsistent as
to warrant such procedure. Her story at least has the
merit of frankness, in that she does not make the not
uncommon plea of being overcome by force, but openly
confesses submitting to a man whom she had just met
for the first time.

There is nothing fo show that complainant had inter-
course with any other man about the time conception

must have taken place. Whatever may be said of the
103 Neb.—29 \
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conduct of this adoléscent girl, it forms no defense to
an action whose purpose is to protect society against the
liability to support the child. This is a ecivil case
which must be decided by a preponderance of the
evidence, and where such a conflict of evidence appears,
the issue of fact is committed by the law to a jury to
determine. While the defense against such an accusa-
tion is a difficult one to make, and no doubt wrongs are
sometimes committed by juries, the lawmakers have
left the statute as it is for a long time, and we are not
at liberty to change it.
REvErseD.
CornisE and AvpricH, JJ., not sitting.

‘Wriris L. Hawp, apperiaNT, v. Wirrarp F. Bawey Com-
PANY ET AL., APPELLEES.

FILED APRIL 19, 1919, No. 20359,

1. Public offices are not subjects of lawful barter and sale.

2. Libel: CHARGE oF BARTERING A Pusric OrFFice. Under the com-
mon law of the United States and the public policy of Nebraska,
two rival candidates for a public office cannot lawfully make a
contract or a political deal that one of them shall withdraw his
candidacy in favor of the other and that the latter, if elected,
shall appoint the former to a public office; and a newspaper arti-
cle naming a candidate and charging him with being a party to
such conduct is of itself libelous.

Appean from the district court for Buffalo county:
Bruno O. HosteTLER, JUDGE. Reversed.

Fred A. Nye and John A. Miller, for appellant.
N. P. McDonald and E. B. McDermott, contra.

Rosg, J.

This is an action to recover $7,500 in damages for
libel. The article on which the suit is based was pub-
lished by defendants in the Kearney Times, a daily
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newspaper, on the morning of a city election. At the
preceding primary plaintiff, M. N. Troupe, K. R. An-
drews, and Frank Arbuckle, among others, had been
nominated for city councilmen, and their names ap-
peared on the official ballots as candidates at the city
election. Troupe, Andrews, and Arbuckle had led the
others at the primary, and in the newspaper comment
thev are called the ‘‘Three Highest Candidates.”” The
published article is here reproduced:

“‘Hand Out of Race: Is Promised Appointment.
¢“Candidate for Commission Attempts to Throw Support
to ‘Three Highest Candidates’ With Assurance
of Reward.

“‘Discouraged by the fact that he had found it only
too evident that he could not be elected as one of the
city commissioners, Willis L. Hand yesterday withdrew
from the race for councilman, and according to one
of his friends he did it after an agreement that he
would be given an appointment if the Andrews-Troupe
combination was elected.

¢“According to this friend of Mr. Hand’s, it was
thought by Mr. Andrews and Mr. Troupe that a with-
drawal of the candidate would mean extra support to
the Andrews-Troupe contingent. This friend was
strong in his belief that the public could not blame
Mr. Hand for renouncing his candidacy when he would
have run a forlorn race on the one hand and could
be rewarded on the other provided these men were
elected.

“So evident is the alarm of the two retrogressive
candidates, because of the eleventh-hour certainty of
the success of the Arbuckle, Burroughs, Hawley ticket,
running on a program of progress, that they maneu-
vered the Hand withdrawal in a last desperate effort
to save themselves.”’

The trial court sustained a demurrer to the petition,
and from a judgment of dismissal plaintiff has ap-
pealed.
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Plaintiff takes the position that defendants charged
him with making an unlawful pre-election contract to
sell his candidacy and political influence to rival candi-
dates for their promise to appoint him, in the event of
their election, to a lucrative public office, and that the
imputation is of itself libelous.

To justify the sustaining of the demurrer, defend-
ants argue that the newspaper publication is not libel-
ous per se, that special damages are not pleaded in the
petition, and that therefore the facts therein pleaded do
not state a cause of action.

‘What did the reading public generally understand the
publication to mean as it appeared in the daily press on
the morning of the city election? The import of the
article is plain. TUnder the circumstances it would
generally be understood by those who read it to mean
that plaintiff, while a candidate for councilman, had
entered into a pre-election contract to sell his candidacy
and influence to rival candidates in consideration of an
agreement on their part, if elected, to appoint him to a
lucrative public office. In other words, the newspaper
article would generally be understood in common par-
lance to contain the charge that plaintiff as a candidate
for councilman had sold out to rivals. In any event, the
political deal described by ‘defendants includes the mak-
ing of a pre-election contract to influence the appoint-
ment to a public office. Was the conduct imputed to
plaintiff unlawful? The rivals with whom he is said
to have bargained had not been elected. They were not
then clothed with official power or responsibility for
municipal acts. They were not bound by an oath of
office or an official bond; but, according to the pub-
lished accusation, they had nevertheless agreed in ad-
vance to exercise official power for personal advantage
by appointing plaintiff to a public office, thus closing
the door to other aspirants and destroying the political
right of citizens generally to voluntarily recommend
official appointments in the interests of the public ser-
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vice. It is unnecessary to search for a statute for-
bidding the odious conduct imputed to plaintiff. Such
conduct is denounced as unlawful by the common law of
the United States and by the public policy of Nebras-
ka. Purity of public elections and untrammeled official-
dom are imperative demands of the government. Pub-
lic offices are not subjects of lawful barter and sale.
All contracts tending to influence appointments to public
office are unlawful and void. Ezchange Nat. Bank v.
Henderson, 139 Ga. 260, 51 L. R. A. n. s. 549, note 2;
Meacham v. Dow, 32 Vt. 721; Filson’s Trustees v.
Himes, 5 Pa. St. 452; Eddy v. Capron, 4 R. 1. 394;
Haas & Co. v. Fenlon, 8 Kan. 601; 9 R. C. L. 1177, sec.
164. The charge that a candidate for a public office
sold out to his rival is of itself actionable. Post Pub-
lishing Co. v. Hallam, 59 Fed. 539.

In this view of the law, the newspaper publication
pleaded in the petition is of itself libelous. The de-
murrer, therefore, was erroneously sustained. It fol-
lows that the judgment of the district court is re-
versed and the cause remanded for further proceedings.

REverseD.

CornisH, J., not sitting.

Epmunn. S. CuMMINGS, APPELLEE, V. ARTHUR J. KEATING
& COMPANY ET AL., DEFENDANTS: ARTHUR J. KEATING,
APPELLANT.

Froep Apritu 19, 1919, No. 20844.

1. Limitation of Actions: Nore: PETITION. A promissory note show-
ing on its face that it is outlawed does not render demurrable a
petition pleading it in full and praying for judgment thereon,
where plaintiff alleges that his failure to begin his action within
the statutory period of five years was due to the absconding and
the concealment of defendant.

: CONCEALMENT OF DEBTOR: EVIDENCE. The sufficiency of
the evidence to sustain a finding that a debtor absconded, con-
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cealed himself, and thus arrested the running of the statute of
limitations, must be tested by the circumstances and the conditions
of each case in which that issue is tried.

3. : : . In an action on unpaid, promissory notes
executed and delivered in Chicago, the evidence outlined in the
opinion held sufficient to sustain a finding that defendant ab-
sconded from Illinois, concealed himself in Nebraska, and thus
arrested the running of the statute of limitations.

Apprar from the district court for Douglas county:
Lee S. Esteiie, Junce. Affirmed.

Smith, Schall & Howell, for appellant.
Brome & Ramsey and J. P. Uvick, contra.

Rosg, J.
This is an action on two promissory notes in form as
follows:
£4$1,000. Chicago, Ill., Nov. 1st, 1899.
“Thirty days after demand, for value received, we
promise to pay to the order of E. S. Cummings, the
sum of one thousand dollars, at 120 Randolph St.,
Chicago, IlL, with interest at the rate of seven per
cent. per annum, after date.
“A. J. Keating & Co.,
““John Collins.”’
€¢1,000. Chicago, Ill., Dec. 1st, 1899.
“Thirty days after demand, for value received, we
promise to pay to the order of . S. Cummings the
sum of one thousand dollars at 120 Randolph St.,
Chicago, with interest at the rate of seven per cent.
per annum, after date.
““Arthur J. Keating & Co.
““Per John Collins.”’
Payment of interest to January 1, 1900, is indorsed
on the back of each note. Otherwise the principal and
the interest are unpaid. Arthur J. Keating and John
Colling were partners, the firm name being Arthur J.
Keating & Company. In Chicago the partnership had
been engaged in buying municipal paper and in making
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loans. The original petition was filed in the district
court for Douglas county, Nebraska, June 19, 1915, and
an amended petition was filed February 16, 1918. Therc
was service of summons on defendant Keating alone.
He pleaded in his answer that the action was barred by
the statute of limitations. On a trial of that issue the
jury rendered in favor of plaintiff a verdict for
$4,569.19. From a judgment thereon for that sum de-
fendant has appealed. .

The petition is assailed as fatally defective. It is
insisted that the statutory period of five years for the -
bringing of the suit had expired, as shown on the face
of the notes, and that an exception to the general rule
is not pleaded. The specific defects in the petition, as
construed by defendant, are failure to allege that plain-
tiff was diligent in attempting to discover the where-
abouts of defendant and absence of a reason why dis-
covery was not made sooner. In support of the position
thus taken, defendant invokes the doctrine that, in an
action based on fraud, if commenced after expiration
of the statutory period for instituting such an action,
plaintiff, to avoid the bar of the general statute of limi-
tations, must plead facts showing that he exercised due
diligence in discovering the fraud. This is a rule of
equity which does not determine the question here in-
volved. Plaintiff’s suit is not founded on fraud. The
notes were executed and delivered in good faith and
were never paid. The action is based on the mnotes.
The fraud relates alone to the remedy—the right to
maintain the suit after the five-year period for bring-
ing it expired. Plaintiff relies on statutory exceptions
in the following language:

“If, when a cause of action accrues against a person,
he be out of the state, or shall have absconded or
concealed himself, the period limited for the commence-
ment of the action shall not begin to run until he come
into the state, or while he'is absconded or concealed;
and if, after the cause of action acerues, he depart from
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the state, or abscond or conceal himself, the time of his
absence or concealment shall not be computed as any
part of the period within which the aection must be
brought.”” Rev. St. 1913, sec. 7577.

Does the petition show that defendant concealed him-
self in Nebraska within the meaning of the language
quoted? Following detailed pleas of the execution, de-
livery and nonpayment of each note, it is alleged in the
petition:

““That "at the time said note was executed, the said
defendant Arthur J. Keating was a citizen and resident
of the state of Illinois, residing at the city of Chicago
in said state, and transacting business as hereinbefore
recited with one John Collins, under the firm name and
style of Arthur J. Keating & Company in said ecity
and state; that Arthur J. Keating was the real and
true name of said defendant Keating, and the name
borne by him from his birth and continuously until some
time during the year 1900, when said Arthur J. Keating
absconded from said state of Illinois and concealed
himself in the state of Nebraska; that for the purpose
of such concealment, and to the end that his identity and
whereabouts might not be known by this plaintiff and
other creditors of said Arthur J. Keating, he, the said
Arthur J. Keating, from and after the time that he ab-
sconded from the state of Illinois, as hereinbefore re-
cited, and at all times thereafter, adopted the name
of Henry J. Keating, and at all times since said Arthur
J. Keating came to the state of Nebraska, during the
year 1900, as hereinbefore recited, he has adopted and
used said name Henry J. Keating, and represented
and stated to his neighbors, associates and persons with
whom he came in contact in the state of Nebraska, that
Henry J. Keating was his true name; that this plain-
tiff did not learn, and did not know, that the person
calling himself Henry J. Keating, residing in the state
of Nebraska, was the same person who econducted
business in the city of Chicago and state of Tllinois
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during the year 1899 as a member of the firm of A. J.
Keating & Company until the 10th day of February,
1915; that no demand for the payment of said note
or the interest due thereon was or could be made
prior to said 10th day of February, 1915, by reason of
the aforesaid absconding and concealment of said de-
tendant Arthur J. Keating as hereinbefore recited.”’

While this plea does not conform to the rules of
pleading, it states facts sufficient to show that defend-
ant absconded from Illinois and concealed himself in
Nebraska, and thus prevented the general statute of
limitations from barring ‘plaintiff’s action, within the
meaning of the statutory exceptions quoted. The issue
‘of concealment was understood and tried by both par-
ties, and defendant was not prejudiced by imperfections
in the petition.

The principal argument by defendant is directed to
the proposition that there should have been a peremp-
tory instruction for defendant on the ground that the
evidence is insufficient to sustain a verdict in favor of
plaintiff. In this connection it is argued by defendant
thaf concealment is not shown; that defendant lived
and transacted business in Omaha openly without any
attempt to conceal his identity or whereabouts from
defendant or others; that his friends and business as-
sociates in Omaha knew his real name and former con-
nections in Chicago; that while making his home in
Omaha he openly visited his relatives and others in
Chicago two or three times a year and reappeared at
will in his former haunts, which include the neighbor-
hood of plaintiff’s residence; that proof of diligence on
the part of plaintiff is wanting. and that he had knowl-
edge equivalent to notice of defendant’s place of resi-
dence. There is evidence tending to prove the theory
of defendant, but the jury and the trial court found the
issue in favor of plaintiff. Is their finding sustained by
the evidence?
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In testing the sufficiency of the evidence to prove
concealment for the purpose of arresting the general
statute of limitations, the issue must be determined by
the circumstances, the proper inferences being ques-
tions for the jury. The evidence, for the purposes of
review, should be considered in the light of the fol-
lowing observations:

“Tf one eludes his creditors, then he can be held to
the intent of evading process, and all the law requires
in order to constitute an absconding debtor is that
he shall put himself in such a position that he can and
does successfully cvade the service of process. In one
case it may be by concealment in his own house. It
may consist in going from place to place so quickly.
as to evade meeting with service of process anywhere.
There is a limit to the creditor’s search for him, else
he might never be served with process, and no attach-
ment would ever be sustained. The creditor is bound to
ascertain, if he can do so by all natural ordinary
means at hand, his debtor’s whereabouts, in order to
serve him with process; but this obligation has its
limits in reason and common sense. A debtor may,
by a careful watch of the action of his creditors, or
by information from others, elude his creditors for an
indefinite time, and yet he might produce proof of
having been seen in so many places that it would seem
reasonable that service of process could be made. So
it can be perceived that concealment with intent to de-
feat or delay his creditors has a relative significance.
It must depend upon the facts of each case, and they
must be such, and of such probative force and effect,
that the court can conclude that the debtor was eluding
the service of process; that he intended to do if, and
that his conduct or concealment was such as to lead his
creditors to the natural belief that he absconds.”
Stafford v. Gaiser, 57 N. J. Law, 574.

The record contains evidence tending to prove the
following facts: Before the notes in suit had been
matured by a demand for payment, defendant left Chi-
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cago February 8, 1900. There remained unpaid creditors
who were not notified in advance of his contemplated
departure or destination. He had not arranged for the
payment of his debts and he did not leave available as-
sets for that purpose. He was married, but his wife
did not know where he had gone. His father and mother
were likewise left without knowledge of his plans and
destination. He went to British Columbia, Washington,
California, Texas, Missouri, Wyoming, and other places.
His name was Arthur J. Keating, and when he left
Chicago he had never been known by any other. Late
in August, 1900, he arrived in Omaha. There, as
“Henry Keating,”” he registered at a hotel proculed
saloon-keeper’s licenses from year to year, dealt in
intoxicating liquors, received mail, reported to the
publishers of the telephone and the city directories,
acted as secretary of the Retail Liquor Dealers’ As-
sociation, and bought a home and corporate stock. By
that name he was generally known in Omaha when sued
by plaintiff June 19, 1915, though his wife and some
friends and relatives publicly called him ‘‘Art.”” After
his departure from Chicago and before his wife had
joined him a few months later, plaintiff asked her where
he had gone, but did not get the desired information.
Without avail plaintiff also made inquiries of some of
defendant’s business associates and friends in Chicago.
After making further inquiry, at several different
times, plaintiff in 1914 first heard of defendant’s resid-
ing in Omaha and wrote to an attorney there for par-
ticulars. The reply contained the advice that there was
no such person as Arthur J. Keating in Omaha. Learn-
ing later of the death of defendant’s father, plaintiff
examined the probate records in Chicago and found
a reference to Arthur J. Keating, Omaha, a son of
decedent. An investigating bureau followed this clue
and discovered that defendant was living in Omaha
as ‘‘Henry Keating.”” From evidence tending to prove
the facts outlined, it may fairly be inferred that de-
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fendant concealed himself in Nebraska within the
meaning of the statute of limitations.

The probative force of this evidence is not neces-
sarily destroyed by other evidence, adduced during
the ftrial, that defendant openly returned to Chicago
two or three times a year and there freely mingled with
his former associates, many of whom lived in plain-
tiff’s neighborhood; that defendant used the name of
Henry Keating to conceal from his father and others
his connection with the saloon business; that plaintiff
never asked the parents of defendant where the latter
resided, though they were his friends and neighbors;
that plaintiff did not pursue his search continuously
or diligently after defendant left Chicago. The jury
and the trial court were at liberty to view this evidence
in a light different from that in which defendant sees
it. Defendant in fact conducted the saloon business in
the name of ‘‘Henry Keating’’—the name of his father
who was the subject of his solicitude in his attempt to
conceal the fact that he was a saloon-keeper. While
visiting in Chicago, defendant did not call on plaintiff,
who had given him credit, or notify him of the home
in Omaha. Plaintiff did not see defendant on these oc-
casions or know that he had been.returning to his old
haunts. From the viewpoint of plaintiff, as he con-
sidered the circumstances and conditions under which
defendant departed from Chicago in 1900, continuous
inquiries, if directed to the parents and to the former
associates of defendant, evincing anxiety and vigilance,
might have prolonged the search or prevented the dis-
covery. The course pursued by plaintiff may have
stimulated the freedom to which defendant testified in
mingling with his old friends around the home of plain-
tiff. The conclusion is that the evidence is sufficient
to sustain the finding that defendant concealed himself
in Nebraska. No error prejudicial to defendant has
heen found.

AFFIRMED.

Sepewick and CorxisH, JJ., not sitting.
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Dvrranp Trust CompaNy, AppPELLANT, V. Howrri M.
UTTLEY ET AL., APPELLEES. ’

FiLep ApriL 19, 1919. No. 20100.

1. Judgment: MorioN TO VACATE: PAYMENT. After a judgment has
been paid in full and the cause dismissed, a motion to set it aside
presents no issue.

2. Appeal: THEORY OoF CASE. A motion that states sufficient facts
for a petition for damages on account of fraud will be regarded
as a petition for that purpose if the parties appear and try the
issue presented.

3. Appearance. The district court has jurisdiction of actions for
fraud, and may obtain jurisdiction of the person of the defend-
ant if he appears and asks a dismissal whoily upon untenabte
grounds.

4. Pleading: SvuFFICIENCY AFTER JupeMENT. If a pleading alleges
facts which entitle the pleader to relief, and there is a complete
trial of the issue which it was plainly intended to present, with-
out objection which would challenge technical defects in the
pleading, such pleading will be regarded sufficient after’ judg-
ment.

5. Appeal: AFFIRMANCE. When a common-law action is tried to the
court without demand for jury, the findings and judgment upon
substantially conflicting evidence will not be reversed upon ap-
peal unless it is clearly wrong.

AprpeaL from the district court for Holt county:
WriLiam H. Westover, Junce. Adffirmed.

Mapes & McFarland, for appellant.
H. M. Uttley, contra.

Sepewick, J.

The plaintiff recovered a judgment against these de-
fendants in the district court for Holt county foreclos-
ing a real estate mortgage. An order of sale was
issued on the judgment. Sale was made and duly re-
ported to the court. Objections to the confirmation were
filed, and, before the sale was confirmed, the judg-
ment was paid in full and the cause formally dismissed
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upon the record. Afterwards the defendants filed a
motion to reinstate the case upon the docket, and to
set aside and cancel the decree and judgment ‘‘for
fraud practiced by the plaintiff in said action upon the
court as well as upon these defendants.”” The motion
closed with a prayer that upon the final hearing the
defendants may have judgment against the plaintiff
for ‘“the sum of $274.99, the amount by them so wrong-
fully and unlawfully received and collected.”’

The motion states no ground for relief, unless it may
be regarded as a petition for damages on account of
the alleged frauds, and for that purpose, of course, fails
to state a cause of action in not alleging when the
frauds were discovered and why they were not sooner
brought to the attention of the court. When the defend-
ants, who were virtually the plaintiffs in the proceeding,
offered their evidence, the plaintiff objected to pro-
cecding with the trial ‘‘for the reason the court has no
jurisdiction over the person of the plaintiff or over
the subject-matter.”” It was then stipulated that the
foregoing objection should apply to all of the evi-
dence, and the trial proceeded. The court, of course,
had jurisdiction of the action for fraud, and defendants
had already taken such steps as amounted to an ap-
pearance. The whole proceeding is a peculiar one, and
we cannot say that, upon the issues actually submitted
to and tried by the court, the evidence is insufficient to
support the findings of the trial court.

The judgment of the district court is therefore

AFFIRMED.
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Krause v. Stevens.

Jouxn H. Krause ET AL., APPELLEES, v. T. HE. STEvVENS,
APPELLANT.¥

. FiLEp Aprir 19, 1919. No. 20193.

*First heard before commission, and reversed without opinion.

1. Lease: CANCELATION: PARTiES. One who executes a lease of
real estate, and afterwards sells and conveys the same to another
grantee with covenants of title, is a proper party to an action to
cancel the lease for fraud and concealment, and may contest the
validity of the lease on those grounds. *

2. Deeds: CANCELATION. The consideration for a conveyance of a
valuable interest in real estate must itself have some value, and
if it is merely nominal, and there are indications of fraud or
concealment of essential facts, equity will cancel such convey-
ance.

ArpraL from the district court for Sheridan county:
WiLLiam H. WEesToVER, JUDGE. Affirmed.

McGilton & Smith and Boyd & Metz, for appellant.

Lee Bayse, Macfarland & Macfarland and Gray &
Brumbaugh, contra.

SEDGWICK, J.

In August, 1913 the defendant Joseph Krall executed
a lease of mineral rights in over 400 acres of land and
two lakes thereon to the defendant Stevens. He after-
wards executed a lease of the same lands to these plain-
tiffs, and still later sold and conveyed these same lands
to these plaintiffs for the agreed price of $4,600. The
plaintiffs began this action in the district court for
Sheridan county to cancel the Stevens lease and to
complete and quiet their title as against the defendant
Krall. Krall filed an answer and cross-petition, and
also asked to cancel the Stevens lease. The district
court found generally for the plaintiffs, canceled the
Stevens lease, and quieted the title in the plaintiffs.
The defendant Stevens has appealed.

The question presented is as to the validity of the
“*lease from Mr. Krall to Stevens. The appellant urges

*Rirst heard by Commission, and reversed without opinion.
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that, since his lease was recorded prior to that of the
plaintiffs, they are not in a position to attack the ap-
pellant’s lease. As the defendant Krall sold and
conveyed the land to the plaintiffs with full covenants
of title, he is now interested in making that conveyance
good, and as he was made a party to the action, and
tendered thereon the issue of the validity of the lease
to Stevens, and was made appellee in this appeal, and
has apparently appeared in this court, as the brief filed
herein purports to represent all of the appellees, it
cannot be said that his interest in canceling this lease is
not before the court.

The grounds alleged for canceling the lease, both by
the plaintiffs and by the defendant Krall, are that the
lease was without consideration, and was procured by
fraud, undue influence, misrepresentation, and conceal-
ment. The consideration named in the lease is $1,
and the evidence shows that there was no other con-
sideration to the defendant Krall. The evidence
as to whether the $1 named in the lease was actually
paid is somewhat conflicting. The evidence quoted
in the appellant’s brief is that Krall is of foreign
birth, and, although he could read the English language
to some extent, he was not able to converse readily
therein; that Stevens and his companion, who was also
interested, went to Krall’s residence and represented to
him that they were sent by the government to make
arrangements to take alkali out of lakes, and they
wanted fo obtain a lease from him for that purpose.
Krall, not knowing that they were expecting to ex-
periment with potash, and knowing that the alkali ir
the waters of the lakes was injurious to his stock, con-
sented to the arrangement and executed the lease. Tt
is not contended that his evidence was in any way con-
tradicted or explained. It is contended that a mineral
lease of the lands at that time was of no value, but it
is conceded that shortly afterwards a mineral lease of
these lands would have heen of at least the value of Q’
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$2,000. If such a lease would be worth $2,090 at the
time this action was begun, the contention that it was
not worth anything when the lease was made amounts
to contending that its actual value was unknown to
the parties. We have, then, a lease worth $2,000 ob-
tained by representations that were quite peculiar, if
not intentionally fraudulent, for the nominal sum of
$1. “It is an ancient and well-established principle
that, whenever suppressio veri or suggestio falsi oceur,
and more especially both together, they afford suf-
ficient ground to set aside any release or conveyance.’’
Smith v. Richards, 38 U. S. 26.

Whether a consideration is adequate depends to some
extent upon the circumstances of the case. ‘‘But it
must have some real value; and if this be very small,
this circumstance may, even by itself, and still more
when connected with other indications, imply or sus-
tain a charge of fraud.”” 1 Parsons, Contracts (9th ed.)
sec. 436.

In this case the consideration was mnominal, and in
view of that fact the evidence clearly establishes that
it was induced by concealment and undue influence.
Our former judgment is set aside.

The -judgment of the district court is

AFFIRMED.

F. E. KeeLrR, APPELLEE, v. Estate or James W. HivLes
ET AL., APPELLANTS.

FiLep Aprin 19, 1919, No. 20327.

1. Probate Court: APPEAL: PLEADINGS. Upon appeal from the proe-
bate court, the district court may, in a proper case, direct that
the cause be tried upon the transcript of the proceedings. No
further pleadings are necessary unless the district court so directs.

2. Bill of Exchange: VAripitTy. Bank checks may be made payable
at a fixed time after the occurrence of an event that is certaim

103 Neb.—30
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to happen. Rev. St. 1913, sec. 5322, A check made payable one
day after the death of the maker is technically a bill of exchange,
and is valid if given for a sufficient consideration.

3. Appeal: INCOMPETENT EviDENCE. The findings of the district
court upon the evidence will not be reversed because incompetent
evidence was allowed, if there is sufficient competent evidence to
require such findings. :

4. Executors and Administrators: Craims: EvIDENCE. The evidence -

indicated in the opinion is considered sufficient to support the
findings of the trial judge,

Arpear from the distriet court .for Dawson county:
Bruxo O. HosTeETLER, JUDGE. Affirmed.

Hoagland & Hoagland and F. J. Byrd, for appellants.
H. M. Sinclarr and W. A. Stewart, contra.

SEDGWICK, J.

After the death of James W. Hiles, this appellee pre-
sented a claim against his estate for $8,000 upon two
checks, which are printed in appellants’ brief in the
following form: ‘‘Gothenburg, Neb. Dec. 21, 1914. Bank
of Brady. One day after my death pay $5,000 to my
sister, F. E. Keeler. Five thousand and no/100. J.
W. Hiles.”” TUpon contest in the county court, the
claim was allowed, and an appeal was taken by the es-
tate to the district court. Upon trial in that court the
claim was again allowed, and the case is appealed to
this court. No pleadings were filed in the county court
other than the claim itself with the two checks at-
tached.

The appellants contend that the appellee filed a peti-
tion in the distriet court, and that her counsel, without
leave of court, took the petition from the files and re-
fused to return it. No such petition appears in the
record, and, if the facts were as represented in the
brief, the appellants’ remedy would have been an order
of the court upon counsel to return it, which might be
compelled by the trial court. No attempt of this kind
appears to have been made.
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The son of the decedent files an answer in the dis-
trict court in which he denied that the checks werc
ever signed or delivered by the decedent to the claimant,
and alleged that there was no consideration for the
checks, and that the claimant fraudulently caused the
checks to be written and presented as the checks of
the decedent. The trial court ordered that the cause
be tried upon the transecript of the probate court, and,
although this is complained of in the briefs, there is
nothing in the record to show that any proper steps
were taken to make the issues more definite.

It is objected that, the checks being payable after the
death of the decedent, they must be considered as ‘‘of
a testamentarv nature,”’ and therefore void as not in
accordance with the law of wills. This depends upon
whether the checks were given for a sufficient con-
sideration. ‘‘Commercial paper may be made payable
on any event, however remote, which must inevitably
happen some time or other. Thus, it may be payable
on the death of a certain person, or ‘on demand after
my decease,’ or ‘one day after date, or at my death.” ”’
1 Randolph, Commercial Paper (2d ed.) sec. 113. Rev.
St. 1913, secs. 5319, 5322. There is no evidence that it
was intended or considered as a gift.

It appears from the evidence that the decedent, being
old and rather feeble, and having no one to care for
him in his old age, wrote to the appellee, who 1is his
half-sister and was residing in another state, urging
her to come and make him a home and care for him.
She accordingly came to Nebraska, and established a
home, and the decedent lived with her, and she cared
for him for three or four years. The decedent had
property, including more cash in the bank than the
amount of these checks, amounting in all (as shown by
inventories on file) to $116,418, and his liahilities were
something less than $4,000. He had no family, except
one son of middle age, who was well provided for. The
evidence sufficiently shows that, when he induced this
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appellee to come to this state and care for him, both
parties understood that he would compensate her for
her services.

The evidence is quite indefinite as to the total value
of the services of appellee, but that they were of con-
siderable value is clearly shown. There was no agree-
ment between them as to the amount that should be
paid therefor, but it was understood by both parties
that there would be compensation. The decedent fixed
the amount of compensation, and, from his point of
view, considering his condition and the necessity of
some arrangement of the kind, and his financial re-
sources, and that no one appears to have been dependent
upon his bounty, the payment he made might seem a
fair equivalent for the services rendered. Both parties
to the contract appear to have been satisfied as to the
compensation, and strangers to the contract are not in
a position to contest it.

Objection is made to the competency of the appellee
to testify as to transactions with the deceased. But
she was first called as a witness for appellants, and if
some testimony was allowed in her own behalf that was
not fairly explanatory of her evidence offered by ap-
pellants, still the competent evidence was sufficient to
support the findings of the trial judge. The admission
of other evidence objected to as incompetent will not
require a reversal, for the same reason. The findings
of the trial court will not be reversed because of the
admission of incompetent evidence, if the competent.
evidence is sufficient to support such findings. It will
not be presumed that the court based its decision on
incompetent evidence.

The judgment of the district court is

AFFIRMED.
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Welch v. Douglas County.

Francis O. WELCH ET AL., APPELLANTS, V. DoucLas
CoUNTY, APPELLEE.

Frep Aprir 19, 1919, No. 20346.

1. Taxation: AssessMENT: CORRECTION. A county board of equaliza-
tion may upon proper notice raise or lower the valuation of real
estate for taxation to correct an apparent gross inmjustice. Rev.
St. 1913, sec. 6437,

2. : : . In such case, no complaint is necessary.
When it appears to the board that there has been an apparent
gross injustice in undervaluation, the valuation should be raised.
If real estate of the value of $175,000 has been valued at only
$110,000, there is an apparent gross injustice. Dizon County v. Hal-
stead, 23 Neb. 697, and Woods v. Lincoln Gas & Electric Light
Co., 74 Neb. 526, distinguished.

. INCREASE: BURDEN oF PRoor. When the action of

the board of equalization in raising or lowering an assessment is

attacked, the burden is upon the person attacking it to show
that it is wrong.

Appear, from the district court for Douglas county:
Georce A. Day, Junge. Affirmed.

Crofoot, Fraser & Connolly, for appellants.

George A. Magney, Ray J. Abbott and A. V. Shotwell,
contra.

SEDGWICK, J.

-The assessor valued certain real estate of the ap-
pellants for taxation at $110,000. Upon complaint
filed with the board of equalization, it was raised to
$175,000. The appellants appealed to the district court,
where the action of the board of equalization was
affirmed, and an appeal is taken to this court.

The assessment was in 1915, and the statute (Rev. St.
1913, see. 6437) prowdes that the board of equalization,
¢“At its meeting in 1912 and cvery second year there-
after (shall) equalize the valuation of real property of
the county by raising the valuation of such tracts and
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lots as are assessed too low, and lowering the valuation
of such tracts and lots as are assessed too high; but in
cases of evident error of assessment or of apparent
gross injustice in overvaluation or undervaluation of
real property, the county board of equalization may at
its annual meetings consider and correct the same
by raising, after due notice has been given to the in-
terested party, or parties, or by lowering the assessed
valuation of such real poperty.”’

The complaint filed with the board of equalization was
simply that the property ‘‘is assessed too low,’’ and, as
it was in an odd year, such assessment could only be
raised when there was an ‘‘apparent gross injustice’’ in
undervaluation. It is contended that this complaint
was insufficient as it did not specify any gross under-
valnation. This is the only question presented. Dizon
County v. Halstead, 23 Neb. 697, and Woods v. Lincoln
Gas & Electric Light Co., 74 Neb. 526, are principally
relied upon. The statutes in regard to the powers and
duties of the county boards of equalization have been
frequently re-enacted, and in some respects radically
changed, during the history of the state. The above
cited Diwon County case was decided under section 70,
ch. 77, Comp. St. 1887, which provides: ‘““On the ap-
plication of any person considering himself aggrieved,
or who shall complain that the property of another is
assessed too low, they shall review the assessment and
correct the same as shall appear to be just. No com-
plaint that another is assessed too low shall be acted up-
on until the person so assessed, or his agent, shall be
notified of such complaint, if a resident of the county.’’

Our. present statute does not require that any com-
plaint shall be made. The board of equalization can
act upon its own motion. The assessment of property
at $110,000, when it should be assessed at $175,00, is
an ‘‘apparent gross injustice’’ in undervaluation, and
the board of equalization was justified in changing the
valuation, no matter in what way its attention was
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called to the matter. In Woods wv. Lincoln Gas &
Electric Light Co., supra, the language of the syllabus
would seem to support the contention of the appellants.
But the opinion shows that the board of equalization
did not change the valuation, but refused to do so, and
in such case it was very proper to hold that ‘‘the
burden was upon the complainants before the board of
equalization to show that the property of the corpora-
tion should have been assessed at a higher rate.”” When
the action of the board of equalization in raising or
lowering an assessment is attacked, the burden is upon
the person attacking it to show that it is wrong. The
first paragraph of the syllabus in the Woods case is not
applicable to the case at bar. There was no evidence be-
fore the district court, and we cannot presume that the
property was of less value than that fixed by the board
of equalization.
The judgment of the distriet court is

AFFIRMED.
The following opinion on motion for rehearing was
filed June 28, 1919. Rehearing denied.

Per Curiam.

The ‘““case stated’” says that the only question pre-
sented to this court is whether there was a sufficient
complaint before the county board. Our former opinion
says that this was the only question presented, and the
opinion must not be considered as authority upon any
other question. In the brief upon the motion for
rehearing, it is conceded that the present statute ‘‘au-
thorizing the board of equalization to increase valua-
tion on account of an apparent gross injustice in under-
valuation does not require a complaint,”” which con-
cedes, as stated in our opinion, that the county board of
equalization has jurisdiction without regard to the
complaint. The district court so held, and we affirmed
the decision.

REHEARING DENIED.
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McCandless v. Greusel.

GrorGE A. McCanpLEss, APPELLEE, V. JouN O. GREUSEL
ET AL., APPELLANTS.

FiLep Aprin 19, 1919. No. 20365.

Fraud: MISREPRESENTATION. If representations are made by a vendor
of material facts as to the value of real estate sold or exchanged
by him, and the vendee must resort to an independent investiga-
tion to ascertain the truth, and such representations are false, the
vendee may rely upon such representations and recover the dam-
ages, if any, suffered by him on account of the fraud.

AppeaL from the distriet court for Lancaster county:
WirLarp E. Stewart, Jupce. Affirmed.

Bruce Fullerton and John J. Ledwith, for appellants. }
T. J. Doyle, contra.

ArpricH, J.

In the district court for Lancaster county, plaintiff
recovered a judgment against the defendants in the
sum of $3,000 as alleged damages growing out of al-
leged false representations of the value of certain real
estate. From this judgment and verdict of the jury,
defendants appealed.

This statement in a brief way gives the gist and
pith of the issue involved. Plaintiff was a practicing
physician doing business at Fagle, had but little, if
any, experience in real estate matters, and, as the
record shows in this case, was easily gullible, and was
deceived in the sale complained of.

It is unnecessary for us in the instant case to care-
fully review all the authorities pro and con upon this
subject, as it would make an opinion out of all propor-
tion. All we will attempt to do is to point out the ad-
mitted facts and propositions in the case, and to dis-
cuss very briefly the decisions of this court that apply
to the case in hand. The defendants are expert real
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estate men and have had much experience in buying and
selling and exchanging real estate. It seems defendants
represented to plaintiff that they had an elegant up-
to-date property here in Lincoln, and had sold it sev-
eral times for $15,000, and could easily cash it in for
that amount at almost any time. It is claimed these
statements were false and fraudulent.

The plaintiff by reason of these statements was in-
duced to look the property over. At the same time he
was no judge of real estate, had had no experience,
but nevertheless would accommodate them by seeing
the property. At the same time, in connection with
this investigation, the defendants led the plaintiff to
believe that one Mr. Miller was the owner of the prop-
erty in Lincoln, and had placed a mortgage thereon of
$3,00C due in six months; that he would purchase the
grain elevator and would give as security therefor a
mortgage due in six months, and then the plaintiff’s
elevator would be paid for on a payment of $1,000 a
year for five years until the agreed purchase price of
$5,000 was canceled. Plaintiff, it is claimed, in giving
a description of a Mr. Miller, who was the owner of
the real estate in question that was being taken as
security for the purchase price of the elevator, identifies
him as being none other that a wealthy and substantial
grain man of Lincoln, and that this same Mr. Miller
had extensive interests in elevators and other grain
houses throughout southern Nebraska and northern Kan-
sas, and frogw the statement of the defendants the plain-
tiff believed that Mr. Miller, the grain man, was the
owner of defendants’ real estate in question; while as a
matter of fact this man Miller turned out to be none
other than the son of Miller, the defendant, and was
the stenographer for the real estate firm of the defend-
ants, being a mere young man, and had no property
interests whatever. Plaintiff believing representations
as to value of the property given for security and that
Miller was the grain dealer mentioned, and relying upon
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these representations, executed a deed to Joseph Vance
Miller for his elevator property at Waverly and tulned
it over to the defendants.

It would seem, from the record, that the only thing
that was impressed upon plaintiff’s mind was that it
did not matter whether defendants’ property was suf-
ficient security, or of the value they represented it to
be, for the reason that he had Mr. Miller, the wealthy
grain man, behind the whole proposition, and the
amount would be paid when due. The defendants, from
the conversation, knew that plaintiff was relying upon
and believed the representations that Miller, the grain
man, was the party getting this elevator at Waverly,
rather than the stenographer of the defendants.

There was a mortgage of $3,000 on the elevator, held
by the Union Loan & Trust Savings Association. The
defendants herein paid the first interest that became due
six months after the transaction in question. This
interest was in the amount of $150. This was according
to the agreement made between the plaintiff and the
defendants. This would seem to indicate that the in-
strument given was a mortgage to secure the payment
of the purchase price of the elevator. This was the
last payment made. When further interest became due,
the Union Loan & Trust Savings Association fore-
closed, and plaintiff was made a party to that action,
together with the defendants. Plaintiff, in that pro-
ceeding, set up his agreement as a mortgagee, and took
a decree of foreclosure for the same. The Lincoln
property under foreclosure and decree was afterwards
sold. The property did not sell for enough to satisfy
the first mortgage of $3,000.

The misrepresentation as to the value of the Lincoln
property in question was so excessive and so gross that
it would seem that it could be scarcely recorded as an
honest opinion of the value of the property. The rec-
ord appears to show that there was a very exag-
gerated estimate of the financial standing of the party
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who was buying this elevator. This case in many
respects is not unlike the case of Latta v. Button Land
Co., 91 Neb. 689.

This court has held that if representations are made
as to the truth or falsity of material facts, and an in-
vestigation would have to be made to discover the
truth, the party to whom they were made may place re-
liance on them. Foley v. Holtry, 43 Neh. 133; Olcott v.
Bolton, 50 Neb. 779; Hamilton Brown Shoe Co. v. Mil-
ltken. 62 Neb. 116; Perry v. Rogers, 62 Neb. 898;
Dwinell v. Watkins, 86 Neb. 740; Brucker v. Kawrn,
89 Neb. 274. On the whole record we are satisfied that
plaintiff was deceived and misled as to the real nature,
or value, of the property, and, if the true facts as to
the actual ownership had been disclosed to him, he
would never have taken this Lincoln property as
security for payment of the purchase price for his
elevator, and it would seem that the representations
made with reference to who was the real owner of the
Lincoln property were misrepresentations and fraudu-
lent.

Therefore it would scem that the finding and judg-
ment of the distriet court should be

: AFFIRMED.

CuarLes T. MEvers, ApPELLEE, v. F'RED ScmMmIDT,
APPELLANT.

FiLep MaAy 3, 1919. No. 20409.

Injunction: REPEATED TRESPASSES, “Concerning simple acts of trespass
equity has, in most cases, no jurisdiction, but, if the nature and
frequency of trespasses are such as to prevent or threaten the
substantial enjoyment of the rights of possession and property in
land, an injunction will be granted.” Sillasen v. Winterer, 76
Neb. 52.

AprpeaL from the distriet court for Red Willow county:
Ernest B. Perry, Junge. Affirmed.
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W. R. Starr, for appellant.
J. L. Rice, contra.

Mogrrissey, C. J.

Plaintiff procured an injunction restraining defend-
ant from trespassing on a tract of farm land to which
plaintiff held a lease from the lawful owner. Defendant
appears to have claimed the right to enter upon and
farm the land under permission given by a former
lessee. The evidence conclusively shows that he had
no lease to the farm or lawful claim to enter thereon.
Defendant seems to claim by his appeal that injunction
is not the proper remedy, but that plaintiff must have
recourse to an action at law. The rule seems to be
that, where the nature and frequency of the trespasses
are such as to prevent or threaten the substantial en-
joyment of the rights of possession and property in
land, an injunction will be granted. Sillasen v. Winter-
er, 76 Neb. 52; Hackney v. McIninch, 79 Neb. 128
This rule is applicable to the instant case and the
judgment is

AFFIRMED.

Letron, Suoewick and CornisH, JJ., not sitting.

Crty oF FrEMONT, APPELLEE, V. PosTaL TELEGRAPH-CABLE
CoMPANY, APPELLANT.

FiLep MAyY 3, 1919. No. 20419.

1. Constitutional Law: OccupatioN Tax. Where a proper basis for
classification exists, a tax imposed upon all persons or companies
engaged in a certain occupation does not deny the equal protec-
tion of the law guaranteed by the Fourteenth amendment.

2. Licenses: REASONABLENESS. The reasonableness of a tax does not
depend upon whether or not a hardship may be worked in an
isolated case, but upon the general operation of the tax in the
clags to which it applies.
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3. ¢ AMOUNT. In imposing an occupation tax for revenue
purposes upon a telegraph company doing an intrastate business,
a city is not limited to the mere rental value of the city’s prop-
erty occupied by defendant’s poles and wires and the expenses
arising from their supervision, but the extent of the tax is a mat-
ter for the judgment and discretion of the municipal government,
subject only to the restriction that it must not be prohibitory.

: REASONABLENESS. Mere proof of loss in operation for a
period of two years by an individual telegraph company, without
showing what the volume of business available in the municipality
is, or what portion thereof is done by such company, ér what
facilities it has for handling the business offered, is insufficient
to show that an annual occupation tax of $60 imposed for revenue
purposes on the privilege of doing an intrastate business in a
city of over 8,000 inhabitants is unreasonable.

: OccupATION Tax: TeLEGRAPH CoMPANY. In imposing an
occupation tax for revenue purposes, a municipality acts as the
agent of the state, and where such tax is imposed on a telegraph
company doing both an intrastate and an interstate business, any
deficit arising from the payment of a tax on the privilege of doing
an intrastate business within the municipality becomes a charge
on the revenue such company obtains from its intrastate business
as a whole, and the tax does not become a burden upon the com-
pany’s interstate business merely because the amount imposed by
the municipality is greater than the company’s net receipts in
that municipality for intrastate business.

: INTERSTATE COoMMERCE. The tax imposed held not to be a
charge on interstate commerce.

.d‘.:

Appeal from the district court for Dodge county:
Freperiok W. Burron, Junce. Affirmed.

Dysart & Dysart and William W. Cook, for appellant.
J. F. Rohn and C. E. Abbott, contra.

Mogrrissey, C. J.

In 1903 the Postal Telegraph-Cable Company applied
for a franchise in the city of Fremont and was granted
the right to carry on a telegraph business therein for a
period of 25 years. At that time the city had an ordi-
nance, which is still in force, imposing an occupation
tax of $60 a year on the business of transmitting and
receiving interstate telegraph messages. The telegraph
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company paid this tax, without protest, up to 1910,
when it refused to make further payments. It did, how-
ever, through an alleged mistake on the part of one of its
departments, make payment of the tax for the year
1914. The city now sues to collect the tax for the
years 1915 and 1916. The court directed a verdict for
plaintiff, and the telegraph company appeals.

The right of a municipality of the class to which
plaintiff belongs to impose an occupation tax of this
character, if it be reasonable, has already been de-
termined by this court. Western Union Telegraph Co.
v. City of Fremont, 39 Neb. 692; Western Union Tele-
graph Co. v. City of Fremont, 43 Neb. 499. And where
a proper basis for classification exists, such a tax, if
made applicable to all persons or companies in the
occupation taxed, as in the present instance, does not
deny the equal protection of the law guaranteed by the
Fourteenth amendment. 6 R. C. L. 375, sec. 370.

On behalf of defendant it is argued that this tax is
unreasonable; that the intrastate message receipts of
defendant’s Fremont office, after payment of other
expenses, are insufficient to pay the tax; that a part
of such tax must be paid from the proceeds of inter-
state messages; that such payment casts a burden
upon interstate commerce, and the tax is therefore
violative of the federal Constitution.

The proof in support of these allegations shows that
during the years 1914 and 1915 defendant’s Fremont
office was operated at a loss, and that a payment of the
tax for these two years would occasion deficits on de-
fendant’s intrastate business at Fremont of $143.73
and $128.45, respectively. No figures are offered for any
of the preceding years. But, even if the evidence at
hand is sufficient to warrant us in assuming antecedent
and prospective losses in the operation of defendant’s
business at Fremont, we do not regard this as a satis-
factory test of the reasonableness or unreasonableness
of the tax involved. Defendant’s losses may be due to
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conditions for which it is itself responsible. The
reasonableness of a tax does not depend upon whether
or not a hardship may be worked in an isolated case, but
upon the general operation of the tax in the class to
which it applies. Ohio River & W. R. Co. v. Diltey,
203 Fed. 537. As said by Justice Lumpkin in Mayor &
Aldermen of Savannah v. Cooper, 131 Ga. 670: “A
city tax on an occupation must be reasonable with refer-
ence to such vocation. This does not mean that it must
be adjusted to the amount of business of each individual,
or limited exclusively by the receipts of some particular
individual, but, considering that business within the
municipality as a whole, the tax must be reasonable,
and not arbitrarily discriminatory.”’

The tax in question is not a mere license or regula-
tion measure, but one designed for revenue purposes.
The statute authorizing its impositiori and the ordinance
ﬁxmg its amount both clearly so designate it. The
city is not limited to the mere rental value of the
public property occupied by defendant’s poles and wires
and the expenses arising from their supervision, and
hence defendant’s evidence on these points can only be
of incidental significance. The extent of the tax is a
matter for the judgment and discretion of the municipal
government, subject only to the restriction that it
must not be prohibitory. 2 Cooley, Taxation (3d ed.)
1139, 1140.

Is the tax in question, when considered as a revenue
measure, so unreasonable in amount as to be prohibi-
tory? Mere proof of loss in operation for a period of
two years by an individual telegraph company, without
showing what the volume of business available in the
municipality is, or what portion thereof is done by such
company, or what facilities it has for handling the
business offered, is insufficient to show that an annual
occupation tax of $60 imposed for revenue purposes on
the privilege of doing an intrastate business in a city of
over 8,000 inhabitants is unreasonable.
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Defendant further contends that the tax is violative
of the commerce clause of the federal Constitution. The
argument on this point may be summarized as follows:
Section 7408, Rev. St. 1913, requires a telegraph com-
pany to transmit messages, on demand, between its
several offices in Nebraska. The intrastate receipts at
defendant’s Fremont office are insufficient to pay this
tax together with other expenses. A portion of the tax
must therefore be paid from the receipts on inter-
state messages. Such payment casts a burden on inter-
state commerce and is violative of the federal Constitu-
tion.

Defendant’s proof shows that not only its intrastate,
but also its interstate, business at Fremont was con-
ducted at a loss during the years for which figures are
given. Is this tax, then, a burden on interstate com-
merce? Inimposing an occupation tax for revenue pur-
poses, a municipality acts as the agent of the state, and
where such tax is imposed on a telegraph company
doing both an intrastate and an interstate business,
any deficit arising from the payment of a tax on the
privilege of doing an intrastate business within the
municipality hecomes a charge on the revenue such
company obtains from its intrastate business as a
whole, and the tax does not become a burden upon the
company’s interstate business merely because the
amount imposed by the municipality is greater than the
company’s mnet receipts in that munieipality for in-
trastate business. If this revenue is insufficient section
7409, Rev. St. 1913, provides a remedy.

The judgment is

AFFIRMED.

CornisE and SEDGWICE, JJ., not sitting.
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Morris & COMPANY, APPELLANT, v. MicHARL FRANGIS
CUSHING, APPELLEE.

Ficep May 3, 1919. No. 20677.

Master and Servant: WoORKMEXN'S COMPENSATION ACT: INJURY. Action
under the Workmen’s Compensation Law, sections 3642-3696, Rev.
St. 1913, as amended by chapter 85, Laws 1917. Under the facts
set forth in the opinion, held, that the accident complained ot
arose out of and in the course of the workman’s employment.

Appean from the distriet court for Douglas county:
Grorece A. Day, Junce. Affirmed.

James C. Kinsler, for. appellant.
T. A. Donohoe and M. L. Donovan, contra.

Morrissey, C. J.

Action under sections 3642- 3696 Rev. St. 1913, as
amended by chapter 85, Laws 1917, known as the
““Workmen’s Compensation Law.”’

Michael Francis Cushing, a bov of 16, while em-
ployed as a common laborer in and about the packing
plant of Morris & Company, suffered the loss of four
fingers. He made application for compensation under
the statute. The employer denied liability, whereupon
Cushing filed a petition with the compensation commis-
sioner, as provided in section 15, ch. 85, Laws 1917.
On hearing, the compensation commissioner awarded
the employee compensation at the rate of $10 a week
for 100 weeks. Morris & Company instituted this pro-
ceeding, which is in the nature of an appeal from the
order of the compensation commissioner, in the district
court. Under the peculiar provisions of the statute
the titles of the parties are transposed, Morris & Com-
pany being designated as plaintiff and Cushing being
designated as defendant. From a judgment in favor
of defendant, Morris & Company has prosecuted an

103 Neb.—31
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appeal to this court, where the parties retain the same -
titles they had in the district court.

The employment and the injury are admitted. There
is no complaint as to the amount awarded, provided
defendant is entitled to any award. Plaintiff alleges, how-
ever, that Cushing had departed from the line and scope
of his employment, and that his accident was not one
arising out of and in the course of his employment.

In April, 1917, Cushing was cmployed by one of
plaintiff’s foremen, who, when a witness for plaintiff,
gave the boy’s duties as follows: ‘‘His duties were
to carry the boards from the saw, and carry boards from
the printing press, and when there would not be
any work of that kind to do he was supposed to truck
boxes to the various departments and handle lumber
and sweep up the floor, in fact, do anything in the
line of common labor around the shop.”” The boy con-
tinued in this line of employment until the day of the
injury. On that morning he was directed to assist in
unloading a car of lumber that was to be used in the
box department where the boy worked. He remained
during the forenoon at that task, In the noon hour
he ate his luncheon in the box factory. When the
hour arrived for the men to resume work, he was met
by a laborer from the cooper’s shop, who said he would
like to have defendant cut some hoops for him. De-
fendant consented to do this work, and testifies: ‘I
thought if he needed the hoops and wanted to get the
barrels out right away, I would saw them.”” He took
a coil of hoops, went into the box factory where he was
generally employed, and began to cut the hoops with
a hatchet. While he was thus employed, Mr. McCleary,
the foreman in the oleomargarine department, came
into the room and stated that he wanted a box. There
is some discrepancy in the testimony of defendant, the
foreman, and the elevator operator, who was present,
but it appears that this foreman made it known that
he needed a box and inquired if he could have one
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made. The elevator operator testifies that he sug-
gested that defendant might make one; that defendant
consented, and began work on the box. During de-
fendant’s employment, a considerable portion or his
time had been taken up in carting boxes away from a
citcular saw which was in use in the factory and
generally operated by a ‘‘straw boss’’ named Altman.
Defendant now underiook to operate this saw in order
to prepare boards for the box. While thus engaged, his
hand came in contact with the saw and he suffered
the injury for which recovery is sought.

Plaintiff contends that defendant was not acting
within the scope of his employment in undertaking to
make the boxes; that he had no right to undertake the
operation of the saw; and that, had he followed the
instructions of his foreman, he ‘would then have been
engaged in unloading lumber from the car. Defendant
testifies that on one or two other occasions he had
used the saw.under instructions from Altman, and
his testimony in this respect is mnot disputed. The
record shows that he was subject to the orders of
different foremen. These several foremen may have
differed in rank, but defendant had during his employ-
ment taken orders from each of them. He was only a
hoy of immature years. As shown by the quoted
testimony of the foreman who employed him, it was
his duty to ‘‘do anything in the line of common labor
around the shop.”” This being true, he cannot be held
to striect accountability for his aects. Accustomed
as he was to take orders first from one foreman and
then from another, when the foreman of the oleomarga-
rine department signified his desire that defendant make
a box, he might well assume that it was his duty to obey,
and that that order countermanded the order given by
the other foreman earlier in the day to assist in un-
loading the car of lumber. It is clear that he was
engaged about the premises where his services required
his presence, during proper hours of service, and that
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his labor was calculated to promote the master’s busi’
ness. He had theretofore used the saw under the eye,
if not under the direction, of his immediate foreman,
Altman, and at the time the accident occurred he was
carrying out the order, implied, if not directly expressed,
of one of plaintiff’s foremen, who stood watching him
as he worked.

The evidence “sustains the finding of the district
court, and the judgment is

AFFIRMED,
Sepewick and Cornisu, JJ., not sitting.

BurL C. Kirk v. STATE OF NEBRASKA.
Fizep May 3, 1919. No. 20748.

1. Homicide: McrbDER: INSTRUcTION: CONSPIRACY. On the trial of
a defendant charged with the shooting and killing of a police
officer, it is proper for the court to instruct the jury that they
may find the defendant guilty if they find from the evidence
beyond a reasonable doubt that the defendant, together with other
persons with whom he stands charged, prior to the shooting, formed
a common purpose to resist arrest, and that the shot which killed
deceased was fired by one of the parties in pursuance of such
common purpose or design, when the other necessary elements
of the crime of murder are properly defined, and there is evidence
to sustain such theory of the killing.

: Use oF DeapLy WEAPoON. When several persons
are jointly engaged in resisting police officers who attempt. to
place them under arrest, and in making such resistance use
deadly weapons, each individual who assists in their employment
is held to have intended the natural and probable consequences
of their use.

3. Criminal Law: InsTRUcTIONS. Instructions to a jury must be
taken as a whole. A phrase, a clause, or a sentence may not be
segregated from the context in order to give it a different mean-
ing from that intended by the trial court.

4, Homicide: INFORMATION: INSTRUCTIONS. An information charging
murder in the first degree charges also murder in the second de-
gree, and, when from the evidence it appears that defendant may
have participated in the killing of deceased, but, if so, witbout

.
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premeditation and deliberation, it is not error to instruct the
jury on the lesser degree of the crime charged and permit a
consideration of that crime.

Error to the district court for Douglas county:
Winiam A. Repick, Jupee. Affirmed.

Harry B. Fleharty and Baker & Ready, for plaintiff
in error.

Willis E. Reed, Attorney-Genmeral, and George W.
Ayres, contra.

Mogrrissey, C. J.

Defendant prosecutes error from a convietion of mur-

der in the second degree, under which he was sentenced
to the penitentiary for a term of twenty years.
% January 30, 1918, a jewelry store in the city of
Omaha was entered by a band of robbers. The em-
ployees of the.store were put in fear of their lives
and compelled to stand by while the bandits gathered up
- 2 large quantity of jewelry and carried it away. The -
police officers of the city were soon informed of the
robbery, and within a few hours several policemen and
detectives went to the home of defendant, where, in a
bedroom in the second story, they found defendant and
four others, named Martin, Stone, Williams, ~and
McKay. In this bedroom was also found the jewelry
which had been stolen. .

A police officer named Dolan entered the room, closely
followed by another officer named Rooney. Dolan
testified that he told the men they were under
arrest and directed them to throw up their hands, snd
that there was immediate confusion. ‘“McKay opened
up with a shot. * * * Williams fell to the floor,
threw himself right around the bed and started to
shioot through the bed, and Stone by that time was over
there, and he was shooting from the bed, and Kirk made
his way over to the head of the bed. * * * TUp to
that time there was two lights. * * * One was on
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the dresser here, while the other was kind of a reading
light they used on the head of the bed, which Kirk
immediately jerked out of the socket when he got as far
as the head of the bed. * * * After the light was
pulled out, then it seemed like all the men were shooting.
* * % T saw him (Kirk) make a motion there, and I
figured he was going after his gun.”” The officers re-
turned the fire, and in the duel officer Rooney was shot
and killed.

There is no direct proof that defendant fired the
fatal shot. The court submitted the case to the jury on
the theory that if defendant, together with his associates,
prior to the shooting, had formed a common purpose
- and design to escape arrest, and, if necessary, to kill
the officers intending to arrest them, and that de-
ceased was killed by a shot fired by one of the parties
in the furtherance of the common design, and that
defendant was present, aiding and abetting, he would
be gnilty, whether he fired the shot or the shot was
fired by one of his associates. This and other in-
structions in support of the theory which the trial
court adopted are criticized. Clauses are singled out
and construed, and, from the construetion placed upon
them by defendant’s counsel, it is argued that the
jury were confuséd and misled into returning a verdict
that is contrary to law and does not find support in the
evidence. Defendant was not a mere idle bystander,
but there is positive evidence of his active participa-
tion in the resistance to the officers. True, no witness
has sworn to his actually firing the shot, but the record
shows that shortly after this store had been robbed
defendant and his companions were in possession of the
stolen goods in defendant’s house; that after they
had been directed to surrender by the peace officers
defendant’s companions opened fire upon the -officers,
and defendant destroyed one of the lights in the room.
This act placed the peace officers at a disadvantage, in
that they were standing in the light shed by another
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lamp, while defendant and his companions were left in
partial darkness. If defendant did not actually shoot,
he did that which may have been more effective. He
shielded the would-be assassins and exposed the officers
of the law. They were all engaged in an effort to es-
cape arrest, and in furtherance of that object were em-
ploying deadly weapons. The legal presumption is that
each individual who assisted in their employment in-
tended the natural and probable consequences of such
use. '

The instructions to the jury must be taken as a
whole. A phrase, a clause, or a sentence may mot be
segregated from the context in order to give it a
different meaning from that intended by the court.
When these instructions are so considered, they appear
to be clear and explicit and to safeguard every right of
the defendant.

Complaint is made of instruction No. 14, defining the
crime of murder in the second degree. As we under-
stand the brief, it is not claimed that the instruection is
improper in form, but rather that the evidence does
not warrant the submission of this degree of homicide
to the jury. While the evidence would, no doubt, sustain
a conviction of murder in the first degree, there may be
a question as to the proof of deliberation and premedi-
tation, and it was entirely proper to submit the ques-
tion of second degree murder for the consideration of
the jury.

There is no error in the record, and the judgment is

’ AFFIRMED.

Rose, J., not sitting.
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Haxs J. N1ELSEN, APPELLEE, V. NEBRASKA (as & ELrrcTrIC
CoMPANY, APPELLANT.

FiLep May 3, 1919. No. 20477.

Negligence: VErpicT: FinpiNng: EvibExce. In an action for damages
caused by negligence of a manager of a corporation, a verdict
against the corporation is inconsistent with a finding that the

¢ agent was not negligent, but such verdict may be sustained, if
there is evidence of negligence of other agents of the corporation,
which caused the damages.

AppraL from the distriet court for Washington county :
Cuarues Lrsuie, Jupce. Affirmed.

Morsman, Maxwell & Crossman and Clark O’Hanlon,
for appellant.

B. II. Dunham and Herman Aye, contra.

RosE, J.

This is an action to recover damages for negligence
resulting in a fire which destroyed buildings, lumber,
coal and other property owned by plaintiff in Blair.
He pleads damages of $11,000, payment of 3,500 in
the form of insurance, and demands judgment for the
remainder $7,500. There are two defendants. One
is the Nebraska Gas & Electric Company, a corporation
operating an electric light plant at Blair, and the
other is Paul Sprecher, who was the foreman in ex-
clusive control of the corporate property and business
and its only representative at that place. According to
the petition, the fire started in a coal pile on the prem-
ises of the electric light plant, and by means of kindling
and frame buildings spread to plaintiff’s lumber and
coal vards on adjacent lots. Tt is alleged that defend-
ants were negligent in causing the coal pile to take fire;
in placing the kindling near and upon the burning coal
pile; in failing to remove the kindling; in failing
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to watch and guard the fire; in failing to extinguish
the fire. Defendants denied negligence, and pleaded
that the fire was of incendiary origin, and that per-
sons unknown to defendants had tampered with the
water hydrants near the electric light plant, thus caus-
ing them to freeze up and destroying the means of ex-
tinguishing the fire. There was a finding in favor of
defendant Sprecher. From a judgment on a verdict in
- favor of plaintiff and against the Nebraska Gas &
Electric Company alone for $4,284.66, the latter hus
appealed.

The controlling question presented by the appeal is
hased on the proposition that the verdict is in irrecon-
cilable conflict with itself, and therefore cannot stand.
The argument of the corporation may be summarized
as follows: The negligent acts pleaded and proved are
jointly and concurrently attributable to defendants. One
of the defendants is a corporation and the other is its
foreman and sole representative at Blair, where the
fire occurred. The foreman performed, or is respon-
sible for, all of the acts pleaded and proved as negli-
gence. In this situation the corporation is not charge-
able with any negligence not attributable also to its
foreman. The jury found that the foreman had not
been guilty of negligence. The corporation, therefore,
was likewise free from negligence, and the verdict
against it and in favor of the foreman contains incon-
sistent and self-destructive findings. The argument is
‘formidable, but not conclusive.

Defendants are charged jointly with the acts of
negligence herein outlined, but the petition contains in
addition allegations that persons other than defendaut
Sprecher, while they were acting for the corporation,
stored kindling between the pre-existing, burning coal
pile and the frame buildings subsequently destroyed.
In this respect there was no request for a more specific
statement, and the petition is held sufficient on appeal’
to charge the corporation with negligence not attribu-
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table to defendant Sprecher. On this issue there is
evidence tending to prove that the kindling, under the
direction of foreman Sprecher’s predecessor, was placed
where it became the means of conducting the fire from
the burning coal pile to plaintiff’s property. This view
of the testimony, which the jury were at liberty to
adopt, reconciles the finding against the corporation
with the finding in favor of its foreman and codefend-
ant. There is sufficient evidence to sustain the verdiet
rendered.

Errors relating to rulings on evidence and to in-
structions are also assigned, but no error prejudicial to
the corporation has been found in the record.

AFFIRMED,

CornisH, J., dissents.

StaTE BANK OF BLADEN, APPELLANT, V. ANNA STRICKLER,
APPELLEE.* '

Fiep May 3, 1919. No. 20204.

1. Principal and Agent: UNAUTHORIZED CONTRACT: REPUDIATION. If
one repudiates an unauthorized contract entered into by his
agent, he must reject it as a whole. He cannot avail himself of
those provisions favorable, and reject others.

2. Bills and Notes: EvipExcE: SvUrricieNcy. The evidence indicated
in the opinion will not justify this court in setting aside its
former judgment on the ground of failure of evidence.

3. Appeal: INsTRUCTIONS. A judgment will not be reversed upon
appeal because of the giving of an indefinite or incomplete in-
struction, unless the party complaining offered and requested a
more definite instruction, or it appears from the whnle record
that the jury may have been misled by the instruction given.

Appear from the distriet court for Webster county:
Harry S. Duncawy, Juoce. Rehearing denied.

L. H. Blackledge and Stiner & Boslaugh, for appellant.
Bernard McNeny and J. 8. Gilham, contra.

*Pirst heard before Commission. No opinion.
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Sepewick, J.

After the judgment had been entered, the motion for
rehearing was argued before the court.

1. The point most discussed in the brief is the con-
tention that the cashier of the bank did not have authcr-
ity as such cashier to make the contract alleged as a
defense in the answer and testified to by the defendant.
If the contract was made as the defendant testified, it
must be considered as a whole. We cannot hold it
valid in part and invalid in part. It included the can-
celation of the note given by the deceased, and ex-
tending the time for payment of the same. If the
cashier did not have power to make the contract, then
these provisions would of course fall with the rest of
the contract. In that case there would be no considera-
tion for the defendant’s note, and the bank should
have disregarded the invalid contract of the cashier, and
filed its claim against the estate.

2. The brief also strenuously argues that the evi-
dence was not sufficient to support the verdict of the
jury as to the cause of action on the principal note.
‘When the note of the deceased became due, the cashier,
Bennett, notified this defendant, the widow, of that
fact. She called immediately, and, according to his
testimony, she stated that she did not know that therc
was such a note against the deceased and asked him
what she should do. He had drawn the will of the
deceased; had been their family adviser in business
matters for several years; and, according to his own
testimony. .the suggestion came from him that she
give her note, and the note of the deceased be canceled.
Why he made that suggestion is not apparent. The
estate was abundantly good; the note of the deceased
was drawing interest at a good rate; he says the bank
had money to loan and did not care about getting the
money. All they had to do was to file the note, if it
was valid against the estate, and it would be allowed
with interest; and yet he suggested to her to have that
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vote canceled and give her own note in place of it.
The note against the deceased was canceled. The
cashier, Bennett, canceled it, and, after he had so can-
celed it, it would be natural for him to answer her next
question as she says he did. She asked him what to do
with the old note, and he said, ¢‘Take it and tear it up,
and throw it away, or anythlnd » She’ accordingly tore
off the name of the deceased and kept the old note. This
woman in her testimony made some statements as to
what took place that are in some respects inconsistent;
but, when she was asked questions in regard to these
statements, she stated frankly that she could not re-
member all of those details, and made the statements
that she made as her best recollection in regard to it.
We cannot say that the evidence does not support the
verdict of the jury on that issue. A good deal is said
in the briefs in regard to what the bank did afterwards.
Bennett, the cashier, who did this business, had left the
bank. Just why perhaps the record does not show,
and the remaining officers appear to be honest men.
They did not know what motives Bennett had, nor why
he should suggest some exchange so as to get that note,
for which he had virtually taken credit in his manage-
ment of the accounts of the bank, out of the way. We
cannot derive any assistance from what the other hank
officers did afterwards when Bennett was gone and
hefore they knew what his motives were in tryvine to
get rid of this note.

3. The motion attacks instruction No. 1 given by the
court. It presents two objections to this instruction:
The first is predicated upon the assumption that the
cashier did not have authority to do what he did,
which has already been answered. The second objection
to this instruction is that it is not complete enoungh, and
it is not contended in the briefs that any more com-
plete instruction was offered.

Our judgment reverses the finding of the jury on the
smaller claim, and directs judgment against the defend-
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ant on that claim. If that claim included interest upon
the indebtedness of the principal note, it was to that
extent probably not a valid claim against the defendant,
but it mostly, if not all, was for money actually loaned
to the defendant, and the defendant is not asking for
a rehearing.

The motion for rehearing is

OVERRULED.
Lerron and Corxisw, JJ., not sitting.

JoEN A. SINGHAUS, ADMINISTRATOR, APPELLEE AND CROSS-
APPELLANT, v. JoHN F. PIPER ET AL., CROSS-APPELLEES :
Ritey S. HART BT AL., APPELLANTS AND CROSS-
APPELLEES,

FiLED MAY 3, 1919. No. 20445.

1. Corporations: NOTICE oF INDEBTEDNESS: RIGHT OF ACTION. The lia-
bility of a stockholder in a corporation for failure of the cor-
poration to publish notice of indebtedness required by section
577, Rev. St. 1913, is in the nature of a penalty for neglect of
duty. One stockholder, who is equally in fault in that regard with
all other stockholders, cannot maintain such action, as creditor
of the corporation, against the other stockholders.

In such case, there is no default undér the stat-

ute until one year after the organization of the corporation.

Quazre. Whether such notice is sufficient with-

out the signatures of a majority of the directors, quere.

: EXCHANGE OF ASSETS FOoR STOCK. A corporation may ex-

change property in purchase of its outstanding shares, but the

transaction must be in entire good faith, and in no manner is-
jure the rights of its creditors or its stockholders.

: RIGHTS OF STOCKHOLDERS AND Crepitors. The re-
lation between stockholders under such circumstances may be
regarded as confidential, and, if they are creditors of the corpora-
tion, their right to object to such a transfer is analogous to the
right of creditors to object to transfers of property by their
debtors.

6. : : FrauD: EviDENce. If the tramsfer is made with
the view of securing stockholders against loss on account of
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existing indebtedness of the corporation, the transfer might be
held invalid as against such creditors; but, if at the time of the
transfer the remaining corporate property is of such value as te
afford ample security for the debts of the corporation, and the
business of the corporation continues for several years, the fact
that in the meantime the business has become unprofitable and
new debts incurred so that the corporation has become insolvent
is not conclusive that the transfer complained of was made with
the intention of defrauding existing or subsequent creditors.

In such case, a creditor and stockholder at the
time, with knowledge of the transfer and of the business and
assets of the corporation, cannot complain of the transfer because
after three or four years the business of the corporation has
become unprofitable, and new debts have been incurred exceeding
the value of the assets.

ArpeaL from the distriet court for Burt county:
GeorGE A. Day, Jupce. Affirmed in part, and reversed in
part. .

John J. Sullivan, Herbert Rhoades and James A.
Clark, for appellants.

Montgomery, Hall & Young and J. 4. Singhaus,
contra.

SEpGWICK, J.

The plaintiff, as administrator of the estate of Swan
M. Nelson, deceased, obtained a judgment against the
Nebraska Improvement Company, a corporation, and,
execution thereon being returned unsatisfied, brought
this action in the district court for Burt county to re-
cover the amount of the judgment from the stockholders
of the corporation because of the alleged failure to
publish the annual notice of indebtedness required by
statute, and to recover from certain of the stockholders
real estate taken by them in exchange for shares of
stock in the corporation. The trial court found against
the plaintiff on the first cause of action, and in favor of
the plaintiff against certain of the defendants upon
the second cause of action. These defendants, who had
exchanged their shares of stock for property of the
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corporation, appealed, and the plaintiff has filed a
cross-appeal from that part of the judgment which
released the defendants from liability because of the
alleged failure to publish the statutory notice.

The plaintiff was himself a stockholder in the corpora-
tion, and the first question presented upon his cross-
appeal is whether that fact would prevent his recovery
against the other stockholders because of the failure

) to publish notice. The statute makes all of the stock-
holders responsible for the failure to publish the statu-
tory notice. They may compel the directors, by manda-
mus, to comply with the statute in that respect and so
protect themselves from liability. Smith v. Steele, 8
Neb. 115. If they fail to see that the notice is pub-
lished they become liable for debts of the corporation
as specified in the statute. This amounts to a forfei-
ture for failure to perform a duty, as stated by Judge
Maxwell in Porter v. Sherman Coumty Banking Cp.,
36 Neb. 271: ““A forfeiture is not favored in law
because it tends to rob a party of his just rights; and the
same rule applies where it is sought to charge a party
personally with a debt which he did not assume, but
is imposed because of some alleged wrongdoing on his
part. In such case the acts of omission or commission
must clearly bring the case within the penal provisions
of the statute.”

If one stockholder who has incurred this penalty
could recover of other stockholders similarly situated,
it would seem that his recovery ought at least to be re-
duced by the amount of his own liability, or his judg-
ment should be against himself as well as against the
other stockholders. Tn that case, the easiest way for him
to liquidate it would be to cancel the judgment which he
bad obtained. This leads to such extravagant con-
clusions that it seems impossible that the legislature
could have intended such a result. The point was de-
cided under a somewhat similar statute in Potier v.
Stevens Machine Co., 127 Mass. 592, and Thacher v.
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King, 156 Mass. 490. Bennison v. McConnell, 56 Neb.
46, is not in point.

The second question presented is whether the statute
gives this remedy to creditors whose claims acerued
when the corporation was not in default for the statu-
tory notice. Before the statute was amended in 1891,
this court several times decided that stockholders were
not liable under the statute for claims that acerued
before the corporation was in default for the mnotice f
Smith v. Steele, 8 Neb. 115; Howell Bros. v. Roberts,
29 Neb. 483; Porter v. Sherman County Banking Co.,
36 Neb. 271; Gorder v. Plattsmouth Canning Co., 36
Neb. 548. The amendment of 1891 (Laws 1891, ch. 13)
does not change the meaning of the statute in this
respect.

The corporation was organized on the 7th of Marech,
1907, and. within one year thereafter the indebtedness
of the plaintiff’s decedent was incurred. It was not
necessary that a notice should be published during the
year 1907. There was no default under the statute
until one year after the organization of the corporation.

It is objected that the notice published on the 12th
of March, 1908, was invalid because it was not signed
by a majority of the directors. The trial court found
that this was a sufficient notice, and as this plaintiff’s
decedent was in equal default with other stockholders
in regard to the publication of this notice, and plaintiff
cannot for that reason recover upon this ground, it is
not necessary to consider whether this notice was suffi-
cient under the statute and in view of the language
used in the decision of Smith v. Steele, 8 Neb. 115.

The remaining question is as to the liability of the
stockholders who surrendered their stock to the corpora-
tion in consideration of the property of the corporation
which they received therefor. The courts of this country
are divided as to the validity, under any circumstances,
of an attempted transfer of the property of the corpora-
tion to its shareholders in consideration of a return and
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cancelation of their shares. The cireunit court of appeals
of the United States, in Burnes v. Burnes, 70 C. C. A.
357, declares the law to be: ‘‘In the absence of con-
stitutional or statutory prohibition, corporations have
" the inherent power to buy, to retire, and to sell their
own stock.”” And this court appears to have adopted
that view: ‘‘A. corporation, when not prohibited by its
articles or by statute, may buy and sell its own stock,
and hold, reissue or retire the same, provided such act
is done in entire good faith and in no manner injures
the rights of its creditors or its stocklholders.” Fre-
mont Carriage Mfg. Co. v. Thomsen, 65 Neb. 370.

Tt is necessary that the law should be well settled and
thoroughly understood upon such a question, and we
do not consider it advisable to re-examine the ques-
tion now, after 18 years. The return of stock .by
shareholders to the corporation in consideration of prop-
erty of the corporation must, however, be ¢‘in entire
good faith and in no manner injure the rights of its
creditors or its stockholders.”” The relation between
stockholders under such circumstances may be re-
garded as confidential; and, if they are creditors of the
corporation, their right to object to such a transfer 18
analogous to the right of creditors to object to transfers
of property by their debtors.

The plaintiff contends that ‘‘it makes no difference
that the Nebraska Improvement Company, at the time it
transferred its corporate property to appellants in
exchange for their shares of stock, had other assets, as
the presumption is that such assets were properly used
in liquidating the indebtedness of the corporation.”’
The trial court in its findings appears to have adopted
this view of the law, and held these defendants liable
upon that theory. If the transfer was made with a
view of securing themselves against loss on account of
existing indebtedness of the eorporation, the transfer
might be held invalid as against such creditors; but,

103 Neb.—32
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if at the time of the transfer the remaining corporate
property is of such value as to atford ample security
for the debts of the corporation, and the creditor who is
himself a stockholder and supposed to be more or less
familiar with the business and assets of the corporation,
with full knowledge of the transfer, recognizes it as
valid and delays for years to make any complaint, and
in the meantime the business of the corporation becomes
unprofitable, there would seem to be no reason for hold-
ing the transfer invalid if otherwise made in good
faith. In this case the judgment of this stockholder
against the corporation was not obtained until about
~ four years after the transfer was made, and something
more than three years after his claim against the cor-
poration had matured. So that, in determining the
good faith of the transfer, it was important to know the
conditions of the assets of the corporation at the time
of the transfer and during this delay. The case was
tried in the district court upon an extensive stipulation
of facts, and we have not found in that stipulation
evidence that there was a probability of insolvency of
the corporation at the time of the transfer. The
trial court made detailed findings of fact, but did not
find that the corporation was insolvent at the time of
the transfer, nor find any substantial fact from which
bad faith on the part of these defendants in making the
transfer could be inferred.

The judgment of the trial court against the plaintiff
upon his cause of action alleged against the stockholders
in general is affirmed; and the judgment in favor of
the plaintiff against the defendants Oliver Waite, James
Robbins, and Riley S. Hart is reversed, and the cause
remanded for further proceedings upon that cause
of action, with leave to the parties, if so advised, to
amend their pleadings and introduce further evidence.

JUDGMENT ACCORDINGLY.

CornisH, J., not sitting.
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Mary ETHEL THIES, APPELLEE, v. PErRRY JosepH THIES,
_APPELLANT.

FI1LEDp May 3, 1919. No. 20198.

Appeal in Equity: BIiLL orF ExceprioNs. This court will not entertain
an appeal, in an equity case, involving findings of fact made by
the trial court, unless the record presented contains the evidence,
bearing upon the issue, preserved in a bill of exceptions.

ArpeaL from the distriet court for Douglas county:
Cuarves Lesuig, Jupnce. Leave to file bill of exceptions;
otherwise, appeal dismissed.

A. H. Murdock, C. C. Sheppard and F. P. Marconnit,
for appellant.

H. 4. Dano and Kelso A. Moran, contra.

CornisH, J.

This is a divorce action in which both of the parties
prayed for absolute divorce and such other relief as
might be just and equitable. The trial court entered
a decree of separate maintenance for the wife, who is
plaintiff, The defendant appeals.

The power of the trial court to enter a decree for
separate maintenance in divorce actions, where the
evidence justifies it, has been decided by this court, and
we are not disposed to overrule our previous decisions.
Sample v. Sample, 82 Neb. 37, and cases cited.

The defendant (appellant) further contends that the
findings of fact made by the court are not sufficient
to sustain the decree. The record brought to this
court by defendant does not contain the evidence pre-
served in a bill of exceptions. The question arises
whether this court will entertain an appeal involving,
in any way, findings of fact based upon the evidence
when the evidence is not presented to the court. Sec-
tion 8198, Rev. St. 1913, provides that in appeals in
equity cases, wherein review of some or all of the find-
ings of fact is asked by the appellant, the supreme court
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is required ‘‘to retry the issue or issues of fact involved
in the finding or findings of fact complained of upon the
evidence preserved in the bill of exceptions, and upon
trial de nmovo of such question or questions of fact
reach an independent conclusion as to what finding or
findings are required under the pleadings and all the
evidence, without reference to the conclusion reached
in the district court or the fact that there may be some
evidence in support thereof.?”’

““Trial de novo’” means to try anew; for a second
time. Where the contention is that the evidence will
not support the fiadings and decree entered, then of
course an issue is presented which this court could not
determine without having the evidence before it. If
the contention is that some finding of the court was not
supported by the evidence, then so much of the record
and evidence as bears upon that issue should be brought
to this court; and, if the contention is that a nccessary
finding to support the decree has not been made, we are
still of opinion that the statute contemplates a con-
sideration by the court of the pleadings and the evi-
dence, for the purpose of making the proper findings
and decree, or, in its discretionary power, remanding
the case for further proceedings. Hanson v. Hanson,
4 Neb. (Unof.) 880, 887; Colby v. Fomworthy, 80 Neb.
239, 244; In re Littlefield, 61 Wash. 150; Taffe wv.
Smyth, 62 Or. 227; In re Estate of McVay, 14 Idaho,
56.

When the review sought in no way involves the find-
ings of the court upon the evidence, then it would not
be necessary to preserve the evidence in a Dbill of
exceptions.

It is possible that the evidence has been preserved
in a bill of exceptions, properly certified to, in which
event the defendant has leave to file’the same in this
court within 20 days; otherwise, his appeal to stand
dismissed.

JUDGMENT ACCORDINGLY.
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The following opinion on rehearing was filed Decem-
ber 26, 1919. Former judgment adhered to.

Appeal in Bquity: TriaL pE Novo, Under section 8198, Rev. St. 1913,
it “a finding of fact” is “complained of” on appeal from the district
court in an equity case, this court must try de novo the issue
of fact “involved in the finding,” and for that purpose must have
“the evidence preserved in the bill of exceptions.”

SEDGWICK, J.

In our former opinion in this case, ante, p. 499, the
judgment of the lower court was affirmed, on the ground
that it was sought to review the findings of fact of the
trial court, and the evidence was not contained in the
record so that the court could retry the issues of fact
involved, as the statute requires. Upon the motion for
rehearing it was contended that this question had not
heen presented by the parties, and that, therefore, the
defendant had had no opportunity to discuss the ques-
tion. A rehearing was granted and additional briefs
were filed and argument heard thereon.

The trial court made the following finding: ‘‘The
court * * * finds that the evidence is not sufficient
{o justify the court in granting the plaintiff an absolute
decree of divorce on any of the grounds alleged in her
petition, but that it is for the best interests of the plain-
{iff and the defendant and their minor child that a de-
«rec of separate wmaintenance should be granted the
plaintiff, and that the defendant should be required to
scparately maintain and provide for his said wife and
minor child, and that for this purpose should be required
to pay to the plaintiff on the first day of February, 1917,
and on the first day of each and every month there-
after until the further order of this court, the sum of
$35 for the support and maintenance of the plaintiff and
Marie Adaline Thies, the said minor child of the plain-
tiff and defendant,”’ and entered a decree accordingly.

The appellant contends that this finding is insufficient
t{o support the decree. The defendant appears to com-
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tend that under section 8198, Rev. Si. 1913, it is only
when it is sought to review the evidence in support of
some of the findings of fact that this court is to try the
questions de novo. If we consider the early practice up-
on appeals in equity, and the language of this section
of our statute, it will not admit of such a construction.
““The court * * * finds that the evidence is not
sufficient to justify the court,’”” ete. If the appellant
seeks a ‘“‘review’’ of a finding of fact, this court must
retry the issue involved in the finding ‘“complained of”’
upon the evidence preserved in the bill of exceptions.
When in an action in equity a finding of fact by the
district court is complained of, and a party appeals
seeking to review it, as in this case, this court must
try the issue of fact ‘‘involved in the finding,”’ and
for that purpose must have ‘“‘the evidence preserved in
the bill of exceptions.”” This would seem to be especial-
ly so when the finding itself suggests an examination of
the evidence. If all parties concede that the findings
are correct and based upon the evidence, and the court
has made some order or entered a decree inconsistent
with those findings, a very different question is present-
ed, as in Shelby v. Creighton, 2 Neb. (Unof.) 264. Tt
must be remembered, however, that the opinion in that
case was not made official, as the court was not then
ready to be bound by it as a precedent.
" Sowerwine v. Central Irrigation District, 85 Neb. 687,
is not exactly in point in this case. In that case the
parties agreed that the facts were as found in the
findings, and the appellant stated in his brief, as quoted
in the opinion: ‘“We think that the court’s findings show
that the land was, in fact, nonirrigable.”” In answer
to this the opinion says: ‘“We cannot add to or take
from the language of the court, or enlarge the scope
of its findings, by comstruction.”” The words ‘“‘by con-
struction’’ are omitted from the third paragraph of the
syllabus. Whether this is merely accidental does not
appear, but the nature of the case and admissions of the
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parties show that that was really what the court meant.

In our case, as stated in our former opinion, the con-
tention was that ‘‘the findings of fact made by the court
are not sufficient to sustain the decree.”” That is, the
trial court did not find enough facts. Some of the evi-
dence was not properly considered and passed upon by
the trial court. It is exactly the same as though the
trial court had entered a judgment without making any
findings. We would not, in such a case, reverse the
judgment because there were no findings, without seeing
what the evidence was. Under our statute, as proper-
ly construed, we would say that, if the judgment is
- right upon the evidence before the court, we will not
reverse it, whether there are any findings or mot; and,
if the judgment was right and in accordance with the
evidence and the pleadings, we would not reverse the
case for any defect, omission or error in the findings.
That is the question presented in this case.

The statute requiring this court to decide appeals in
equity de novo was enacted in 1903. Brown v. Williams,
34 Neb. 376, and City of Omaha v. Bowman, 63 Neb. 333,
and other cases decided under the old practice, are not
in point. McMillan v. Diamond, 77 Neb. 671, decided
under the present statute, is precisely in point, and is
followed—*‘If the judgment of the district court is one
which might be supported by competent testimony on
questions of fact arising on the pleadings, in the absence
of a bill of exceptions containing the testimony, we will
presume that the judgment is supported by the evi-
dence.’” And, in the opinion: ‘‘If a demurrer had been
sustained to the petition, or if on a demurrer ore tenus
the court had excluded the evidence offered by plaintiffs,
the record would then present the question of the juris-
diction of a court of equity to grant the relief prayed
for.”’ That is, if the judgment is supported by the plead-
ings and evidence, it will, upon trial de novo, be affirmed
¢‘without reference to the conclusion’’ of the trial court.
If the facts, as stated in the petition, do not entitle the
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plaintiff to the relief given in the judgment, and a de-
murrer is filed, or objection to receiving any evidence
is made by a demurrer ore tenus, ‘‘the record would then
present the question of the jurisdiction of a court of
equity to grant the relief prayed for.’’

We are satisfied that our former decision is right, and
it is therefore adhered to.

APPEAL DISMISSED.

Morrissey, C. J., and Lerton, J ., dissent,.

Lincouy Commerciar Crus, APPELLEE, v. MISSOURI
Pacrric RarLway COMPANY, APPELLANT.

Fiiep MAy 8, 1919. No. 20284,

1. Carriers: ORDER OF STATE RAILWAY COMMISSION : REviEw. This
court will not reverse the order of the state railway commission,
on appeal, unless it is found to be clearly unreasonable, Rev. St.
1913, secs. 6127, 6128.

: SwITcHING CHARGES: DISCRIMINATION. Where unjust dis-
- crimination arises as between individuals or localities, by reason
of the absorbing of switching charges in certain instances and not
in others under like circumstances and conditions, the carrier
may be required to remove the discrimination by a change in
tariff schedule eliminating the charge.

Avprran from State Railway Commission. Affirmed.

J. 4. C. Kennedy, Max V. Beghtol and E. 8. Whitc.
for appellant.

John J. Ledwith, contra.

CorxisH, J.

The defendant, under its tariff No. 4778, absorbed the
switching charges of carload shipments in and out of
Lincoln, arising at or destined to what it designates as
competitive points on its line. When, however, the
shipment arises at or is destined to stations reached
exclusively by the defendant (except in the case of



Vor. 103] JANUARY TERM, 1919. 505

Lincoln Commercial Club v. Missouri P. R. Co.

brick and lime shipments), it refused to absorb such
switching charges. The state railway commission found
such charge to be unjust, diseriminatory, and unreason-
able, and ordered the cancelation of that portion of the
tariff so providing. The defendant appeals.

It appears that the Burlington, Northwestern, and
Rock Island railroads make provision for the absorption
of such switching charge. A shipper at Lincoln, having
a warehouse located upon the tracks of these last-
mentioned roads, is thus put to a disadvantage in com-
petition with one whose warchouse is upon defendant’s
track. The producer shipping from a noncompetitive
point is put to a disadvantage in competition with an-
other producer at a point not reached exclusively hy
the defendant, although the cirecumstances and condi-
tions may be otherwise the same.

This court will not reverse the order of the railway
commission unless it is found to be clearly unreason-
able. Rev. St. 1913, secs. 6127, 6128; Chicago, R. 1. &
P. R. Co. v. Nebraska State Raihiway Commaission, 85
Neb. 818. We are of opinion that the order herein is
not of that character. The charge made by other roads
for the service and the charge made by the defendant in
the case of hrick and lime shipments are by statute
made prima facie evidence of what is a reasonable
charge. Argument is not nceded to show that the
charge, as it affects the patrons of the road, is diserim-
natory in its effect.

The contention of defendant that the order is con-
fiscatory in its nature is not sustained by the evidence.
The separate incomes of freight and passenger traffic
and between state and interstate business were not
shown. In anv event, the diserimination complained of
should be avoided.

The order appealed from was in existence prior to
the time of the president’s proclamation hy which the
control of the railroads was taken over by the ceneral
eovernment. We are of opinion that the situation in

-
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that respect ought uot to cause a reversal of the order.

Chicago, W. P. & S. R. Co., 37 1. C. C. 408, 415;
Union P. R. Co. v. Updike Grain Co., 222 U, S. 215;
National Dock & Storage Warehouse Co. v. Boston &
M. R. Co., 38 1. C. C. 643; Manufacturers & Merchants
Ass’n v. Aberdeen & A. R. Co., 24 1. C. C. 331; Bennett
& Son v. Chesapeake & O. R. Co., 38 I. C. C. 310; Cor-
poration Commission of Virginia v. Chesapeake & O. R.
Co.,40 1. C. C. 24.

AFFIRMED.

Huer L. GauNT, APPELLEE, v, GEORGE P. SMITH,
APPELLANT.

FIiLEp May 3, 1919. No. 20422,

1. Appeal in Eqaity: TrIAL DE Novo: ConrLIcT oF EvipEnce. “Upon
appeal in actions in equity, this court is required by the statute
to try the issues de movo, without reference to findings of the
trial court; but, when the testimony of witnesses orally examined
before the court upon the vital issues in the case is conflicting,
so that it would be impossible that both versions of the trans-
action can be true, this court will consider the fact that the trial
court observed the witnesses and their manner of testifying, and
must have accepted one version of the facts rather than the
opposite.” Shafer v. Beatrice State Bank, 99 Neb. 317.

2. Evidence examined, and held to support the judgment of the
trial court.

AppeaL from the district court for Lincoln county:
Hanson M. Grimes, Jupce. Affirmed.

Hoagland & Hoagland, for appellant.
Beeler & Crosby, contra.

DEaw, J.

This is an action for an accounting. Plaintiff and
defendant were partners in a meat market from Feh-
ruary 3, 1913, to September 4, 1913, when the partner-
ship was dissolved; plaintiff on that date having sold
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his interest in the partnership, except the book accounts,
to G. S. Arnold for $575. Arnold is not a party to
this suit. On June 14, 1915, plaintiff repurchased
Arnold’s undivided one-half interest. Thereafter a dis-
agreement respecting settlement of the partnership af-
fairs having arisen between plaintiff and defendant, this
action was begun, and plaintiff recovered a judgment
for $337.23, from which defendant appealed.

A partnership account book is in evidence, over
defendant’s objection of incompetency, because it ‘‘re-
quires explanation.”” He complains that ‘‘no man on
carth could figure up any true account between the
plaintiff and the defendant from that book.”” It must
be admitted that the book, which consists of about 200
pages of accounts, is not a model of its kind, but,
when considered in connection with the evidence of
the parties, it serves to shed light on the partnership
business. The entries for the most part, if not all,
were apparently made by plaintiff while the partner-
ship was in operation, and the book was always acces-
sible to defendant, who had active charge of the sales
and of the shop generally. The court did not err in
overruling defendant’s objection.

A slaughterhouse was bought, and defendant argues
that plaintiff used $186.80 of the firm’s money for its
purchase and construction. He says plaintiff received
$36 as rental for its use by a tenant, and finally sold
* the property for $125. Referring to these items, that
total $347.80, defendant says in his brief: ‘‘No mention
is made on the firm books of the slaughterhouse trans-
action, vet it is clear that the firm should be credited
with $347.80, an amount which was not considered by
his Honor, Judge Grimes, in deciding the case.”” It is
obvious that plaintiff should not be required to account
for the partnership funds expended for the slaughter-
house property, and also for the proceeds received from
the rental and sale of such property. At most $93.40 is
defendant’s due, and he is so credited here.
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Plaintiff borrowed $300 at the McDonald State Bank,
for which he gave the firm note. The bank president
testified that the money was placed to the credit of
the firm, and that after the dissolution plaintiff paid
the note. Plaintitf testified that defendant knew of and
authorized the loan, but he denied all knowledge of the
transaction. It plainly appears that, over defendant’s
objection, plaintiff was entitled to a credit of $150 on
this item.

The decree takes into account plaintiff’s repurchase,
without defendant’s comsent, of Arnold’s interest in
the partnership. At the time of the trial defendant
was in possession of the partnership property and was
using it in his business. The testimony of the parties
respecting its value ranged approximately from $300
to $800. It is fundamental that, when one partner sells
his interest in partnership property to another without
the consent of the copartner, the purchaser becomes the
owner of the share his vendor held in the partnership
after the closing up of the partnership and the payment
of partnership debts. 20 R. C. T.. 983, see. 217.

A more extended discussion of the record does not
scem to be necessarv. The evidence supports the
judgment of the trial court. Shafer . Beatrice State
Bank, 99 Neb. 317. Frror has not been shown. The
judgment is

AFFIRMED.
Lertow, J., not sitting.

Baxk or Bexson, appELLANT, v. W. A. GORDON ET AL.,
APPELLEES.
L]

FIiLep MAy 3, 1919. No. 20918.

1. Corporations: NoTES: INDORSEMENT. It is within the apparent
scope of the authority of an officer of a trading corporation to
indorse a negotiable instrument, that is payable to the order of
the corporation, only in furtherance of the business of such cor-
poration.
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2. : : : NoTICE. When a negotiable instrument is
payable to the order of a corporation and is indorsed by a cor-
poratq officer in the corporate name and given as collateral security
for a loan to himself individually, or to some other corporation
in which he is interested, such facts are sufficient to put the
lender on inquiry as to the actual authority of the corporate of-
ficer to make such transfer.

3. Appeal: DirecTioN OF VERDICT. Evidence examined and held suf-
ficient to support the judgment of the district court.

Apprar, from the distriet court for Douglas county:
. Lex S. EsteLLE, JUDGE. Affirmed.

D. L. Johnston, for appellant,
Byron G. Burbank and William Baird & Sons, contra.

DEax, J.

Plaintiff sued W. A. Gordon, as maker, and ‘“ Brode-
gaard Jewelry Stores, Incorporated,”’ and Fred Brode-
gaard, as indorsers, to recover on a promissory note for
$5,000 executed by Gordon on September 26, 1914,
due in six months and payable to the order of ‘‘Brode-
gaard Jewelry Stores, Inc.”” When the taking . of
testimony was concluded the jury were directed to
return a verdict in favor of all defendants. The suit
was thereupon dismissed, and plaintiff appealed.

This is the seccond appearance here of this case. On
the first appeal it was submitted to the commission,
which found for plaintiff. Upon rvehearing before the
court we remanded the case for trial de novo. Bank of
Benson v. Gordon, 102 Neb. 481.

Fred Brodegaard was president and general manager
of two corporations that were separately engaged in
the jewelry business at Omaha. The initial store was
a corporation engaged in the retail trade and known
as ‘“Fred Brodegaard Jewelry Company.”” Subse-
quently a wholesale house, namely, ‘‘Brodegaard Jewel-
ry Stores, Incorporated,”” was organized by Fred Brode-
gaard and others. The business of each corporation was
entirely separate from the other. Brodegaard owned
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and sold stock in ‘‘Stores Incorporated’’ to various
persons, and, among others, 50 shares to Mr. Gordon at
$100 a share, for which Gordon gave the note in suit.
The note, instead of running to Brodegaard, the owner
of the stock, was made payable ‘‘to the order of
Brodegaard Jewelry Stores, Inc.”’

A few days after the Gordon note was delivered to
Brodegaard, namely, on October 3, 1914, he obtained
a loan of $3,000 from the plaintiff bank, for which he
gave a negotiable promissory note payable to its or-
der and signed: ‘‘Fred Brodegaard Jewelry Co., by
Fred Brodegaard, Pres. Fred Brodegaard.”” The
cashier of the plaintiff bank testified in substance that
Brodegaard, when he obtained the loan, delivered the
note in suit to the bank as collateral security, and that
in his presence Brodegaard indorsed on the back of
the Gordon note the words: ¢‘‘Brodegaard Jewelry
Stores, Inc., by Fred Brodegaard, Pres. Fred Brode-
gaard.”” The cashier also testified that at the request
of Brodegaard he placed the $3,000 so borrowed to the
credit of the ‘“Fred Brodegaard Jewelry Company.”’

The record shows that Brodegaard deccived Gordon
in that the stock so purchased was owned personally by
Brodegaard, and was not the stock of the corporation
as represented, and, as hereinbefore pointed out, the
money obtained on the Gordon note did not go into the
treasury of ‘‘Stores Incorporated,”” but by direction
of Brodegaard was placed to the credit of another
corporation in which he was interested. @ When
Brodegaard obtained the note in suit, as stated in the
former opinion, it was pleaded by Gordon that Brode-
gaard agreed ‘‘that the note was conditional; it heing
agreed in writing that he could return the stock and
take up his note within a limited period.”” This agree-
ment is in the record. It provides that Gordon was to
have six months or a year, at his option, in which to
return the stock and have his note and money.returned
to him with interest. When Brodegaard placed the note
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in plaintiff’s bank as collateral security and put it be-
yond his power to return it to Gordon, this of course
was a violation of the agreement. As between the orig-
inal parties to the note Gordon had a complete de-
fense. It also appears that, under the law applicable to
the facts, ‘“Brodegaard Stores, Incorporated,’’ is re-
lieved from liability on the note in suit because the
act of Brodegaard in the premises was without au-
thority, unless it can be shown that plaintiff is a
holder in due course.

In plaintiff’s brief it is said that ‘‘there is but one
issue in this case, namely: Is the plaintiff a holder in
due course?”’

From the facts before it at the time the loan was
made, plaintiff was put upon inquiry respecting the
authority of Brodegaard to use the Gordon note, pay-
able to one corporation, as collateral security for a loan
of money made to another corporation in which he was
interested. It is within the apparent scope of the
authority of a president and general manager of a trad-
ing corporation to indorse a negotiable instrument that
is payable to the order of the corporation, only in fur-
therance of the business of such corporation. Where
such instrument is indorsed by a corporate officer in the
corporate name and given as collateral security for a
loan to himself individually, or to some other corpora-
tion in which he is interested, as in the present case,
this it seems is sufficient to put the lender on inquiry as
to the actual authority of the corporate officer to make
such transfer. & C. J. 521; Mee v. Carlson, 29 L. R. A.
n. s., 351, and note (22 S. Dak. 365) ; Kenyon Realty Co.
v. National Deposit Bank, 31 L. R. A. n. s,, 169, and note
(140 Ky. 133). A rule less stringent would jeopardize
the interests of all corporate stockholders. We con-
clude that the bank had knowledge of such facts that,
without further inquiry, its action in taking the in-
strument amounted to bad faith. . Rev. St. 1913, seec.
5374.
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Plaintiff places reliance upon the finding of the com-
mission that there was apparently a course of dealing
between the plaintiff bank and Brodegaard of which
‘“Stores Incorporated’’ must have had knowledge, and
that the corporation is therefore bound. This reliance
1s based in large part upon the fact that Brodegaard
on three or four occasions discounted notes at the plain-
tiff bank that were payable to ‘‘Stores Incorporated,’’
the proceeds of such notes being placed to the credit of
““Fred Brodegaard Jewelry Company.”” But on this
point it clearly appears that plaintiff never made in-
quiry of any person except Fred Brodegaard' respect-
ing his authority in the prewmises. The testimony at
this trial shows that ‘‘Stores Incorporated’’ mnever
knew of, nor at any time acquiesced in nor authorized,
Brodegaard’s course of dealing in the respects noted.
Its officers were entirely unaware that he, as an officer of
the corporation, was indorsing its name upon its notes
as collateral security for loans that were not in further-
ance of the business of the corporation. There is an
entire lack of evidence that actual authority was ever
given to Brodegaard to so indorse the notes of the
‘“Stores Incorporated.”’

At the close of the testimony plaintiff and defendants
Gordon and ‘‘Stores Incorporated’” cach moved sepa-
rately for a directed verdict. Plaintiff’s motion was
overruled, and the motions of the defendants were
sustained. Tt follows that the judgment of the district
court has the same force and effect respecting con-
troverted questions of fact that the verdict of a jury
would have in a like case. Modern TWoodmen of Amer-
ica v. Berry, 100 Neb. 820, Ann. Cas. 1918D, 302
The judgment should not he disturbed unless clearly
wrong.

Finding no reversible error, the judgment is

AFFIRMED,

Sencwick, J., not sitting.
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In re Estate oF Brmeer A. KerLLv.
George T. KeLLy, apPELLEE, v. THOMAs J. KELLY ET AL,
APPELLANTS,

FiLep May 3, 1919. No. 20466,

Wills: ProBarE: Norice. In geiting service upon heirs and all inter-
ested parties in the probate of a will, it will be sufficient to
give the county judge plenary jurisdiction if he “shall cause pub-
lic notice thereof to be given by personal service on all persons
interested, or by publication under an order of such court, in
such newspaper printed in this state as the judge shall direct.”
Rev. St. 1913, sec. 1303.

AppeaL from the district court for Lancaster county:
WiLarp E. Stewart, Jupce. Reversed.

Field, Ricketts & Ricketts, for appellants.
Berge & McCarty, contra.

AvpricH, J.

On August 25, 1913, Bridget A. Kelly made a last
will and testament bequeathing all of her property to
her then living children. The names of the children
who were objects of her bounty, and the parties to this
case are as follows: William Kelly, aged 49 years;
Thomas Kelly, aged 39 years; George T. Kelly (ap-
pellee herein) aged 36 years; Mary Josephine Daw-
son (afterwards known as Mary Josephine Gilbert)
aged 40 years; Margaret Kelly Harr, aged 38; Alice
Kelly Clare, aged 34. These children comprise the
family of the testatrix, and it is to determine the
validity of the last will and testament of the de-
ceased testatrix that this action is brought. It is
claimed on the part of the appellee that the instrument
probated in the county court was not the last will and
testament of deceased; that the same had been written

103 Neb.—33
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and the signature of the deceased secured on August
25, 1913, at which time, and for many months prior
thereto, the said Bridget A. Kelly was suffering from
paralysis, ete. It appears from the record that Bridget
A. Kelly had had a stroke of paralysis at the time
she made the purported will on August 25, 1913. That
she was in a weakened mental and physical condition
appears to be true. Afterward a settlement was had
among the children named and provided for in the al-
leged will, and all participated in this settlement with
the exception of George T. Kelly. The settlement was
had and entered into, and all agreed with one ex-
ception, as above stated, that the will should be probated
and the following distribution should be had: To
George T. Kelly, cash, $10; to Margaret Harr, cash,
$2,250 and one-half of lot 7, block 2; to Alice Clare,
cash, 2,250 and one-half of lot 7, block Z; to William
Kelly $1,000, and an undivided half of lots 8 and 9,
$1,250, total, $2,250; to Thomas Kelly, cash, $1,000, an
undivided half of lots & and 9, $1,250, lot 8, block 2,
$2,500, total 4,750; to Mary Josephine Gilbert, lot 7,
block 22, $6,000, household goods and furniture, $£50,
residue of personal property, subject to debts, $7,390,
total, $13,640.

It will be noted that in this distribution, under the
will, George T. Kelly, contestant and plaintiff
herein, received $10. Under the settlement finally
agreed to between the heirs above mentioned, the will
of Bridget A. Kelly was duly probated; all proceedings
had as by law provided; executors discharged, and
the proceedings in the settlement of the estate accord-
ing to the provisions of the will were had entire. Then
the absent son, George T. Kelly, comes back from
California, where he had been residing for a year or
more, and asks to have the probate of said will set
aside, and the entire proceedings gone into again
for the reasons heretofore set out. A trial was had,
and the proceedings were dismissed, and plaintiff ap-
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peals to the district court, where trial was had and
the finding made for the plaintiff, George T. Kelly.
The other children (defendants herein) appealed from
the decision of the district court to the supreme court,
and we are now called upon to determine the issue,
Was this will in question the last will and testament of
the deceased testatrix? Was she of sound mind and
disposing memory at the time this instrument in issue
was executed? And did the county court have juris-
diction in the premises? Was the service by publica-
tion sufficient notice for the court to acquire juris-
diction to proceed to probate the will?

The will of the deceased testatrix as probated in
the first instance does not make any other or different
provision for the plaintiff, George T. Kelly, than was
made for him in the settlement between the other heirs.
Really, the one issue that is decisive of this case, and
beyond which we do not have to go, is, Was there
service, as required by statute, made on the absent
heir, George T. Kelly, who at the time of his mother’s
death was residing somewhere in California?

In probating a will, and in giving notice of such
proceedings, the service is usually constructive. The
provisions of the statute under which we are proceed-
ing make it optional with the probate judge to get
personal service by publication. The almost universal
rule in this state in probate proceedings is to get
service by publication in any legal newspaper printed
in the county which the judge may select. This is a
matter of precaution and of general interest to all
parties concerned, for the reason that personal ser-
vice only reaches the person served, and the statute re-
quires that all parties claiming an interest, or in-
terested parties, shall be served with a notice to appear
at the proceedings in probate, and it is impossible for
a judge, or the heirs, to know all interested parties,
and so it is unsafe to depend upon personal service,
in this kind of a legal proceeding, and therefore it



516 NEBRASKA REPORTS. [Vor. 103

In re Estate of Kelly.

is necessary to notify every one who might be in-
terested, however small their interest may be. The
safe thing is to get service by publication, and that
operates to the same extent and is equally authoritative
in giving to the court plenary jurisdiction upon every
person who might be interested. The interest may be
confined to heirs, devisees or legatees, or it may ex-
tend to others unknown to the county judge and to
the petitioner.

Personal service jurisdiction would not be had un-
less the interested party was personally served, and
by giving notice by publication this danger is avoided.
In the instant case, the plaintiff claims that he never
had any -actual knowledge, or notice, of his mother’s
death, or of the hearing of the probate of her last
will and testament, and therefore the court at that time
(which is the position of the plaintiff) had no juris-
diction to hear and determine whether or not the pro-
bated will and testament was the last will and testa-
ment of the deceased testatrix. It is claimed that it
was not her will, and that the court had never ob-
tained jurisdiction over the plaintiff, and that the ad-
mitting of the will to probate, because of alleged de-
fective service, gave to the court no jurisdiction to
try and determine the issue here involved.

This identical question was before this court in the
case of In re Estate of Sieker,r89 Neb. 216. Also this
court has quoted with approval 2 Black, Judgments
(2d ed.) sec. 635, the following: ‘‘The action of a
probate court having jurisdiction, in admitting a will
to probate or in rejecting it, is in the nature of a
proceeding in rem, and so long as it remains in force,
it is conclusive as to the due execution and the validity
of the will, both upon all the parties who may be be-
fore the court and upon all other persons whatever, in
all proceedings arising out of the will or where the
parties claim under or are connected with it.”’
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The supreme court of Vermont said: ‘“The pro-
ceeding is, in form and substance, upon the will itself.
No process is issued against any one; but all persons
interested in determining the state, or condition, of
the instrument are constructively notified, by a news-
paper publication, to appear and contest the probate;
and the judgment is, not that this or that person shaih
pay a sum. of money, or do any particular act, but
that the instrument is, or is not, the will of the tes-
tator. * * * The judgment is upon the thing it-
self, and when the proper steps required by law are
taken, the judgment is conclusive, and makes the in-
strument, as to all the world (at least so far as the
property of the testator within the state is concerned),
just what the judgment declares it to be.”” Woodruff v.
Taylor, 20 Vt. 65.

The statute under which we are proceeding is the
decedent law of this state, and the procedure is dif-
ferent from that of ordinary civil actions as previded
for in the Code of Civil Procedure. So it appears to
us that, as a matter of law, the county court having
fully complied with all the requirements of the de-
cedent law of this state in the matter of probate of a
will, and having plenary jurisdiction to probate the
will in question and to distribute the property under
the plain provisions of this document as signed and
executed by the deceased testatrix, August 25, 1913,
makes the proceeding in probate valid. To sustain the
judgment and decree of the district court would simply
overturn a uniform procedure in determining the rights
of parties to real estate in the probate of a will.

The procedure taken. then, in this case at the time
the will was first probated were proper statutory
steps. and having jorisdiction over all the defendants
at the time, and having acauired jurisdiction of the
plaintiff by publication, and of other interested parties,
as by statute of this state provided in such cases, it fol-
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lows that the proceedings were regular and legal and
should not be disturbed.

We have carefully examined the record in this case
and fully investigated the briefs and the many au-
thorities cited, and we come to the conclusion, after fuli
investigation, that the provisions of the Code of Civil
Procedure cited by plaintiff cannot be followed; that
the publication of the notice in this case was such as
is contemplated by the decedent statute, and the order
of the county court directing the publication was suf-
ficient authority and gave it ample jurisdiction to pro-
ceed in probate as of and for the last will and testa-
ment of the testatrix. All of the heirs to this estate
stipulated by and between themselves (with the
exception of the plaintiff) to withdraw objection to
the receiving of this will in probate, and to take their
share in accordance with the terms and provisions of
the will, and of the settlement entered into; and under
these terms and conditions, the court, having full juris-
diction in the premises, settled the matter by distribut-
ing the property, and the executrix and the executor
were discharged; and if the court had jurisdiction to
hear and determine these matters and to make neces-
sary orders to distribute and divide this property
among the heirs at law in accordance with the terms and
provisions of the will, then it follows that the ques-
tion of fraud, or undue influence, and lack of testa-
mentary eapacity are immaterial, and were in effect
passed upon by the court in admlttmg the will to pro-
bate, for it was the judgment in the probate proceed-
ings that the testatrix had testamentary capacity; that
she knew and remembered her relations, and obliga-
tions to her children, and determined for herself what
share each one should have in the distribution of the
estate. And the county court having jurisdiction to
hear and determine thig matter, it follows that the mdn-
ment and decree of the district court must be reversed
and remanded in accordance with this opinion, and the
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probate of the will and the distribution of property
thereunder made by the county judge must stand as of
and for the last will and testament of Bridget: A.
Kelly, testatrix herein.

REVERSED AND REMANDED.

Lerron, J., not sitting.
Rosg, J., dissents..

CornisH, J., concurring.

I have concurred in this opinion. I have mnot con-
sidered the law to be, nor have I considered the
opinion to hold, that an heir cannot invoke the pro-
visions of the Code (Rev. St. 1913, sec. 8207) for the
purpose of having vacated the judgments or final or-
ders of the county court in probate proceedings.

Sepcwick, J., dissenting.

" The syllabus is perhaps indefinite, but the opinion
says: ‘“We come to the conclusion after full investiga-
tion that the provisions of the Cole of Civil Procedure
(Rev. St. 1913, sec. 8207), cited by plaintiff, cannot be
followed.”” ‘‘Really the one issue that is decisive of
this case, and beyond which we do not have to go, is:
Was there service, as required by statute, made on
the ahsent heir?’’ “The safe thing is to get service
by publication, and that operates to the same extent
and is equally authoritative in giving to the court
plenary jurisdiction upon every person who might be
interested.”” And the opinion of the majority, though
in some respects perhaps indefinite, is written and the
case decided upon that proposition.

Section 8215, Rev. St. 1913, provides: ‘‘The provi-
sions of this chapter shall apply to the supreme court
and county court. so far as the same may be ap-
plicable to the judgments or final orders of such
courts.” This section was enacted prior to the adop-
tion of the present Constitution, and section 15, art.
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XVI of the Constitution, makes county courts the
successors of probate courts. Martin v. Grover, 9 Neb.
263. In Oakdale Heat & Light Co. v. Seymour, 78
Neb. 59, it is said: ‘“This makes the provisions of sec-
tion 602 of the Code applicable to probate courts, and
also the following sections which preseribe the prac-
tice to be pursued in the court in which it is sought
to vacate or modify judgments and orders.”” And so
there can be no question that the county court has
jurisdiction to vacate its judgments after the term
under sections 8207 and 8215, Rev. St. 1913. In
Western Assurance Co. v. Klein, 48 Neb. 904, it is
said: ‘‘If these provisions of the Code did not exist,
still the distriet courts of the state, in the exercise of
their general equity powers, might, in a proper case
and on sufficient grounds, set aside a judgment after
the term at which it was rendered.”” There is no rea-
son, in the nature of things, why this provision of the
Code should not apply to probate proceedings as well
as to any other proceedings where service is had by
publication only. The case of In re Estate of Sieker,
89 Neb. 216, which seems to be relied upon in the
majority opinion, involves only the question whether
service by publication is prima facie sufficient, and
does not determine or consider whether section 8207,
Rev. St. 1913, applies, and holds that such service,
“so long as it remains in force,”” is valid. These
words are a plain indication that it may not remain in
force, and it will not if under section 8207, Rev. St.
1913, it ought to be set aside.

The record in this case is not properly represented
in the statement that ‘‘all of the heirs to this estate
stipulated by and between themselves (with the ex-
ception of the plaintiff) to withdraw objection to the
receiving of this will in probate and to take their share
in accordance with the terms and provisions of the
wi'l.”” Under this fraudulent agreement of settlement,
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without the knowledge of this contéstant, none of the
parties to the stipulation took a ‘‘share in accordance
with the terms and provisions of the will.”” The
daughter, who was accused of obtaining this will by un-
due means, took, by this settlement, about omne-third
less than the alleged will gave her, and every other of
the parties to the stipulation received by the settle-
ment substantially more than the alleged will provided,
so that this stipulation of settlement is a confession
that the will was not genuine. And the county court
did not distribute the estate according to the pro-
visions of any will, but only as stipulated by the in-
terested parties who benefitted thereby, and without
the consent or knowledge of this appellee. _
This appellee was in California at the time of his
mother’s last illness and death, and did not learn of
her decease until the last part of December, 1914. In
October, 1915, he filed this petition to set aside the
probate of the will. Even if he had notice of this order
which was entered in November, 1914, he would have
2 years’ time in which to make application to set aside
this order under subdivisions 4 and 7 of section 8207,
Rev. St. 1913, and 3 years’ time under subdivision 3.
When the appellee heard of his mother’s death, which
occurred in January, 1914, he immediately wrote to
his sister, Mrs. Harr, in regard to his interest in the
estate, also to his brother Thomas Kelly, and to the
attorney who was interested in having the will pro-
bated. The deceased had made a former will in which
she gave this appellee a substantial interest in her
property. The will in question was made in August,
1913. The deceased was then 75 years of age and was
suffering from paralvsis. She was living with her son,
Thomas Kelly, and her daughter, Mary Josephine Gil-
bert. When the will in question was offered for pro-
bate, it was found to give a large portion of the estate
to the said Mary Josephine Gilbert; and two children
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of deceased, Margaret Harr and Alice Clave, filed ob-
jections to the probate of the will, alleging that it was
not the will of the deceased; that her signature was
obtained by fraud, duress, and intimidation on the part
of Mrs. Gilbert and Thomas Kelly; and in making
these objections, without the consent of or any notice to
this appellee, they included his name as one of the ob-
jectors. The appellee knew nothing of their action in
this regard. Without any hearing upon these objec-
tions, the stipulation of settlement was filed, in which
it was recited that appellee was a party to the stipula-
tion, and that they would allow the will to be pro-
bated, and the terms of the will were entirely disre-
garded by the parties in the distribution of the estate,
" and the estate was divided according to the stipulation,
giving appellee $10, and all the heirs, except Mary
Josephine and Thomas, who it is alleged in fact made
this will, much larger shares in the property than the
will stipulated, and giving the said proponents of the
will a very much smaller portion; thus perpetrating
a manifest fraud upon the court in making it appear
that this appellee was one of the objectors and con-
sented to this distribution of the property. ‘It was
decided by the supreme court of Alabama that, where
the principal legatee had occupied a confidential re-
lation to testator, the burden is on him to show the
absence of the exercise of undue influence.- Moore v.
Spier, 80 Ala. 129.”’ In re Estate of Johnson, 100 Neb.
791.

The concealment of a material fact by a brother or
sister which results in his or her advantage in ex-
cluding another brother is a constructive fraud. All
these parties knew that this appellee had no notice of
this attempted probate of the will, and had no notice that
it was represented to the court that he was connected
with the proceedings when he was not, and had no
notice of the settlement and distribution of the prop-
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erty by the stipulation; and instead of notifying him
of his mother’s death and the proceedings, as they had
ample opportunity to do, they purposely kept knowl-
edge of these facts from him.

The majority opinion is: ““We are now called upon to
determine the issue, Was this will in question the
last will and testament of the deceased testatrix?
Was she of sound mind and disposing memory at the
time this instrument in issue was executed?’’ The
statute requires that, before a judgment is set aside
on these grounds, the court must find that there is
good defense. But that is not the principal question
for determination. ‘‘Before a plaintiff is entitled to
have a judgment against him and an order overruling
his motion for a new trial vacated at a succeeding term
for irregularity, it must be adjudged by the court that
bhe has a cause of action which is prima facie valid.”’
Gavin v. Reed, 73 Neb. 237. The opinion cites the
statute, and says: ‘““This requires the court to ad-
judge that the cause of action is prima facie valid be-
fere it would be authorized to take any action npon the
motion. Gilbert v. Marrow, 54 Neb. 77.”’ It is not
necessary that there should be a preponderance of the
evidence upon that point. If it shows a prima facie
defense, it is sufficient.

It seems to follow that (1) the county court and
supreme court must grant a new trial under section
8207, Rev. St. 1913; (2) the admission of the alleged
will to probate was procured by fraud; (3) the order
of distribution was not under the will, but under the
fraudulent stipulation; and (4) in the absence of any
statutory authority, equity will set aside such order
so obtained, and allow appellee to be heard.

It appears to me that the judgment of the district
court is fully sustained by the evidence, and ought to
he affirmed.
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The following opinion on motion for rehearing was
filed December 15, 1919. Rehearing denied.

1. County Court: PRoBATE: VAcaTioN: FRAUD. The county court has
power to vacate a probate procured by fraud and to permit a con-
test of the will.

2. Wills: PROBATE: VacaTioN. A judgment of probate, entered upon
a proper petition after legal notice, and not challenged for a year
and a half, should not be vacated on doubtful or equivocal proofs
on the issue of testator’s incompetency or of undue influence.

3. : : : EvipENCE. Evidence on the issues of in-
competency of testatrix and of undue influence in the making of
a will held insufficient to sustain findings in favor of plaintiff on
his petition to vacate the judgment of probate and to contest the
will.

Rosg, J.

This is a proceeding commenced in the county court
by George T. Kelly, plaintiff, October 1, 1915, to set aside
the probate of his mother’s will and to contest it. She
left him $10 only, and made substantial bequests to his
brothers and sisters. The will was dated August 25,
1913. Testatrix died January 6, 1914. The decree of
probate was entered March 17, 1914. One son, Thomas
J. Kelly, was executor and one daughter, Mary Jose-
phine Gilbert, was executrix. Their final report was
approved and the estate, with the exception of plain-
tiff’s share, was distributed November 17, 1914. They
were discharged by order of the county court Novemher
18, 1914. They are sued by plaintiff, both in their rep-
resentative and individual capacity, and as defendants
are joined with Margaret Kelly Harr, Alice Agnes
Clare, and William Kelly. These defendants and plain-
tiff are the only children of testatrix. The grounds
upon which plaintiff demands relief may be summarized
as follows: He did not have actual notice or knowledge
of his mother’s death or of the offering of her will for
probate. These facts were fraudulently concealed from
him. The probate was procured by fraud. Testatrix
was stricken with apoplexy October 1, 1912, and was not
competent to make her will August 25, 1913. In at-
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tempting to do so0, she was unduly influenced by her
daughter, Mary Josephine Gilbert, who alone lived with
her mother. To the petition praying for relief on the
grounds mentioned, there was an answer denying incom-*
petency and vudue influence, and containing pleas that
plaintiff had due notice by publication, and that he
was negligent in delaying his litigation. There was a
trial in the county court. After considering the evi-
dence, including that relating to incompetency and
undue infleence, the county court found that sufficient
cause for granting plaintiff relief had not been shown,
and the petition was dismissed. Plaintiff appealed to
the district court, where there was another trial, but it
resulted in a decree setting aside the probate and per-
mitting a contest. From that decree proponents ap-
pealed to this court. In an opinion here published, notice
of the presenting of the will for probate was held suffi-
cient to give the county court jurisdiction, and the de-
cree of the district court was reversed. In re Estate of
Kelly, ante, p. 513. On motion of plaintiff a reargu-
ment was granted. After a second hearing on appeal
the case was again taken under advisement.

The power of the county court to set aside the pro-
bate is earnestly affirmed by plaintiff and vehemently
controverted by proponents. The petition invoking the
exercise of this power was filed after the judgment of
probate had remained unchallenged for more than a
year and a half. Plaintiff insists that the power of the
county court to grant him relief is found in the statute
authorizing the district court to vacate a judgment at
a subsequent term for fraud practiced by the successful
party in obtaining such judgment. Rev. St. 1913, seec.
8207. While this enactment by its terms applies to dis-
triet courts, another provision in the same chapter de-
clares:

““The provisions of this chapter shall apply to the su-
preme court and county court, so far as the same may
be applicable to the judgments or final orders of such
courts.” Rev. St. 1913, sec. 8215.
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To relieve innocent parties from judgments procured
by the fraud of prevailing parties, county courts have
long exercised the power granted by the statutes cited.
Such authority was recognized in early decisions. In
Oal:dale Heat & Light Co. v. Seymour, 78 Neb. 47, ref-
erence is made to some of the former cases, and it is
there held that the statutory power to grant relief from
a judgment procured by fraud extends to the- county
court in the exercise of its probate jurisdiction. Ad-
herence to this rule is unanimous.

Independently of statute, however, the county ecourt
has power to set aside a probate procured by fraud.
For that purpose the equity powers of the county court
as the court of exclusive original jurisdiction in probate
matters are ample. Genau v. Abbott, 68 Neb. 117;
Youngson v. Bond, 69 Neb. 356.

Should the county court have vacated the probate?
For the purpose of obtaining such relief, plaintiff is re-
quired to make a prima facie case on the merits. In
doing so the burden is on him to show that testatrix
was incompetent, or that her will was the result of un-
due influence. If the evidence on the affirmative of
these issues is insufficient, the probate should not be dis-
turbed. It is incumbent on plaintiff to overthrow the
presumption of regularity and validity raised by the
judicial proceedings and records. In probate matters
the county court is the court of original jurisdiction.
A will valid on its face was presented to that court.
It had been prepared and witnessed by an attorney of
high standing and recognized integrity who knew testa-
trix, and her children. He afterwards made oath that
testatrix was competent and free from coercion when
she made her will. The will was also witnessed by
another upright lawyer and by a reputable physician.
Due notice that it had been offered for probate was giv-
en by publication pursuant to statute. A judgment
probating it was formally entered on the records of the
county court. Testimony adduced by plaintiff under
his petition herein to prove incompetency and unduc
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influence was rejected by the county court as insufficient
for that purpose. Under such circumstances the judg-
ment, from which there was no appeal, should not be
set aside at this late day on doubtful or equivocal proofs.
There must be cogent reasons for opening judgments
affecting titles and distributing estates. The testimony
on behalf of plaintiff on these issues comes from two -
daughters of testatrix and is similar in character. It
shows hostility and bitterness toward the sister who is
charged with undue influence while living with her
mother. This testimony was given after the witnesses
had entered into a stipulation to allow the probate, and
after they had accepted their distributive shares of their
mother’s estate under their stipulation, which did not
increase the share of plaintiff- beyond $10. The import
of their testimony is that their mother was stricken
with apoplexy October 1, 1912; that she failed rapidiv
thereafter, in body and mind; that her mind at times
was blank; that she was not herself; that she could not
converse intelligently; that she was constantly under the
influence of the daughter who lived with her; that the lat-
ter told others of her purpose to influence her mother in
the making of a will; that the daughter who lived with her
mother excluded one of her sisters from her mother’s
home, and knew, but refused to disclose, the address of
plaintiff, who was absent, and refused to notify him
of his mother’s condition, fatal illness and death. Other
testimony from the same source, however, has a differ-
ent import. Referring to a period beginning after the
affliction of testatrix and extending almost to the time
of her death, these same witnesses testify to incidents
indicating that their mother at times had a clear per-
ception of her relation and duty to plaintiff. Testimony
of this nature tends to prove that the mother spoke of
hearing from plaintiff; of his ‘‘getting along fine;”’ of
her love for him; of her wish to do right by him and to
leave him something. These sound like utterances
prompted by a disposing mind. They were reproduced
by a daughter who could have called at any time her
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mother’s attorney—a neighbor who passed the home of
testatrix almost daily. There is no direct evidence that
testatrix was incompetent or under duress at the time
she made her will. The attorney who drew it made
oath to the contrary. Circumstances disclose a reason
for cutting plaintiff off with $10. Before leaving home
he had used intoxicants to excess. Thereafter he had
been a wanderer along the Pacific coast. At a time
when the competency of testatrix was nof in question,
she made a former will bequeathing for plaintiff’s bene-
fit $1,000, but the legacy was entrusted te the care of a
sister. In the meantime this sister lived with and took
care of her mother. Considering the evidence as a whole,
it seems clear that plaintiff has not made a prima facie
case.

The judgment of the district court is reversed and
that of the county court affirmed.

JUDPGMENT AccorpiveLy.

Craries E. CrurcHILL, APPELLEE, V. PENNSYLVANIA
CoMPANY, APPELLANT.

FiLep May 3, 1919. No. 20536.

Appeal: EVIDENCE: SUFFICIENCY. Where negligence is fairly inferable
from the evidence, and that it was the proximate cause of dam-
age complained of, the verdict of the jury will not be set aside for
insufficiency of the evidence, where reasonable men may draw
diverse inferences from the evidence adduced.

ArpeaL from the district court for Douglas county :
ArtEUR C. WaKkELEY, JUDGE. Affirmed.

Weaver & Giller, for appellant.
Brome & Ramsey, contra.

AvpricH, J.

This is an action at law brought by the plaintift
against the defendant to recover damages resulting
from the death of a thoroughbred cow.
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This cow was shipped from Mansfield, Ohio, to Chi-
cago, Illinois, over the Pennsylvania route, and from
Chicago to Hartington, Nebraska, over the Chicago &
Northwestern Railway Company’s and the Chicago, St.
Paul, Minneapolis & Omaha Railway Company’s roads.
The shipment was made in extremely hot weather, start-
ing from Mansfield, Ohio, on the 27th day of June, and
arriving at Hartington, Ncbraska, on the 3d of July.
The animal died before it reached its destination. De-
fendant insists the death of the animal was caused by
extremely hot weather and natural causes. The plain-
tiff claims that its death was due solely to lack of
water,

Then here we have an issue of fact simply, and,
being such, it is purely a question for the jury to con-
sider. Evidence of the plaintiff, practically undis-
puted, shows that the cow in question arrived from
Mansfield, Ohio, in the Chicago stock-yards, in good
healthy condition, and that she was shipped out of
the stock-yards at Chicago at midnight, June 28, 1916,
and arrived at East Clinton, Illinois, at 10 a. m. on
June 30, 1916, being a shipment of 34 hours. During
this trip it was intensely hot and sultry, and the rec-
ord shows that the animal did not receive any water
from the time she left Chicago until she arrived at
East Clinton, Illinois. The record shows that at East
Clinton, Illinois, it was the duty of the bill clerk to make
a record of the feeding and watering of stock, and that
he did make a record of feeding and watering this cow
in guestion, and the record shows that the cow was fed
and watered at East Clinton, Illinois, and thus it is
admitted that the animal went without water during
this intensely hot weather for a period of 34 hours.
The record further discloses that the train carrying this
cow arrived-at East Clinton at 10 a. m. and that this was
the busiest time for the bill clerk, and that some other
emplovee watered the stock and reported to the clerk,

103 Neb.~34
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and the record shows that the animal was watered.
The trouble with this sort of evidence is that it was
repeated, or told, to the clerk, that they had watered
this animal in question. They told this. to the clerk
through the window, or came into the office and said so;
but the clerk himself had no actual or personal knowl-
edge as to whether or not the animal was watered. The
only thing he knew about it was that some one, another
employee, reported to him. There is no evidence con-
vineing in its character that the cow in controversy
was watered at East Clinton, Illinois. The car con-
taining this animal left East Clinton at 11:50 a. m.
on June 30, 1916, and arrived at Belle Plaine at 6
o’clock on the same day. It is not claimed that food
or water was given it during this haul. It is in evi-
dence that the car containing the animal in question
left Belle Plaine at 6:46 p. m. on June 30, and arrived
at Boone, Iowa, at 11:40 the same day. There is no
evidence that during this haul the animal was either
fed or watered, but remained at Boone until the morn-
ing of July 1, 1916. There is no evidence, or claim
made, that the animal received either feed or water
while in the yards at Boone.. Thus we are led to the
conclusion from the evidence that nothing but care-
lessness and neglect caused her death. It is safe to
say that, had the defendant exercised the same care
and diligence during the latter part of the journey
that it did from Mansfield, Ohio, to Chicago, there
would have been no bad results. The defendant knew
of the animal’s value, and of the importance and neces-
sity of proper watering during this intensely hot
weather, and, knowing these things, failed wholly and
utterly to give the animal any care at all. The fact is,
an individual treating a domestic animal as this com-
pany treated this cow in question would have been
prosecuted for cruelty to animals.

Reliable veterinarians had different theories. "The
defendant’s veterinarian claimed the cow died of over-
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heat; another claimed that the post mortem showed
she died from lack of water. The heat may have been
a contributing cause, but it is also true that a scarcity
of water from which the cow suffered would make the
heat infinitely more effective and more debilitating
than had she had plenty of water. The evidence estab-
lishes the fact that, had the cow been properly watered,
she would have stood the latter part of the trip as
well as she did the first part. The evidence is amply
sufficient that the death of the animal resulted from
negligent caretaking. The defendant knew of the
necessity of plenty of water to an animal caged in a
box car in as intensely hot weather as it was on this
occasion, and the jury, in our judgment, had ample
evidence to warrant it in finding that the animal died
from the negligence of the defendant caused by not
giving it proper care during its long shipment.
The verdict and finding of the jury is therefore
AFFIRMED.

Rose and Sepcwick, JJ., concur in affirmance.

Lerroxn, J., not sitting.

Vincent Graiy CoMpany, apPELLEE, v. JoHN K. Eng-
LISH, APPELLANT.

FiLep May 17, 1919. No. 20364.

1. Grain Exchange: RuLEs: Norice. A rule of the Omaha Grain Ex-
change, or a custom of its members, that contracts for the sale
and delivery of grain sold to its members do not expire until
canceled by a party to the contract cannot bind a seller of grain
who had no knowledge of such rule, or custom, and only had oc-
casional dealings with a member of the exchange.

2. Bvidence examined, and held to sustain the verdict.

AppraL from the district court for Lancaster county:
P. James Coscrave, Jupce. Affirmed.
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Jacob Fawcett and John J. Ledwith, for appellant.

B. F. Good, A. W. Richardson and Paul F. Good,
contra.

LgrTow, J.

Action for damages for failure to deliver grain. The
Jury returned a verdict for $718.53, a smaller amount
than plaintiff claimed. Defendant appealed, and plain-
tiff filed a cross-appeal.

Plaintiff is a grain dealer in Omaha, and defendant
is a farmer living near Cheney. On July 11, 1916, at
plaintiff’s office in Omaha, they entered into a written
contract, whereby defendant sold to plaintiff two
80,000-pound capacity cars of No. 2 hard wheat, to be

“delivered in 30 days on track at Cheney, Nebraska, at
the price of 95 cents a bushel. This contract also speci-
fied the quantity as ‘‘about 3,000 bushels.”’

Defendant was not able to get his wheat threshed until
late in July. On August 5 he ordered two cars from the
station agent at Cheney in which to ship the wheat.
These cars did not arrive until August 17. On August 7
defendant wrote plaintiff that he had ordered cars,
and asked plaintiff to order them also, also saying
that he had only 2,603 bushels of wheat and had to
keep about 150 bushels for seed. Pla1nt1ﬂ’ replied the
same day, saying it would take up the question of cars
with the railroad company, but insisting that the con-
tract called for two cars of 80,000-pound capacity, but
was willing to make it 2,900 bushels. No reply was
received to this letter. On August 21 plaintiff again
wrote, stating that they had been looking for the cars,
~and were making an extension of time under the rules
of the grain exchange. The next day, having received
information in the meantime from the railroad com-
pany that defendant had canceled his order for cars,
plaintiff wrote him thatl, if the grain was not shipped
at once, it would consider the contract canceled, and
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would purchase on the market on Friday of that week.
The grain not being shipped, plaintiff purchased
enough wheat on August 25 to fill the contract, paying
$1,412.69 more than the contract price. This is the
amount which it seeks to recover.

Plaintiff pleads a custom to extend known to the de-
fendant. The contract contains no provision for any
extension of time.

Defendant pleads that plaintiff agreed to furnish
cars.

The evidence fails to support the contention of
plaintiff that such a custom was known to the defendant.
There was no proof that he had ever dealt upon the
Omaha Grain Exchange, or was familiar with its rules,
or had ever had more than one or two isolated trans-
actions of this nature. Apparently he was dealing
with plaintiff without reference to the operations of
the Grain Exchange. He could not therefore be bound
by its rules, or by a custom among grain brokers not
known to him or brought to his attention. Blakemore,
Mayo & Co. v. Heyman, 6 Fed. 581. The evidence also
fails to support the contention of defendant that plain-
tiff agreed to furnish cars.

The amount of the verdict indicates that the jury
considered that defendant breached the contract hy
failure to deliver on or before August 11, as the con-
tract required, and that plaintiff was entitled to re-
cover the difference between the market price at
Cheney on August 11 and the contract price. We find
no prejudicial error in the record. There is a dis-
parity of a few dollars in the amount rendered in the
verdict and this amount, but not enough to justify the
court in setting aside the judgment.

The judgment of the district court is therefore

AFFIRMED.
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Cuarves A. Kvuuce, appeLpant, v EMma Kruce ET AL,
APPELLEES.

FiLEp May 17,.1919. No. 20993.

. Wills: Devise: CoNSTRUCTION. A devise to A of a designated tract of
land “in Lancaster county, state of Nebraska, to remain his and
all benefits of same, and not to be transferred by him while he
lives, and at his death to go to his wife and children,” is con-
strued to convey a life estate to A, with remainder over to his
wife and children.

AppraL from the distriet court for Lancaster county:
Freperick E. Smepuerp, Junce. Affirmed.

Dezter F. Barrett, for appellant.
W. T. Thompson, contra.

LerTon, J.

This is an action to quiet title to certain land in
Lancaster county. Plaintiff claims to be the owner in
fee simple of the land by virtue of a certain devise in
the will of Wilhelmina Kluge, deceased. Being pre-
sented in the form of a case stated, the appeal has
been advanced under rule 14 of the supreme court
(94 Neb. XTIT). ’

The stated case shows that plaintiff is a son and heir
at law of the testatrix, Wilhelmina Kluge, deceased;
that by her last will and testament she provided as
follows: ‘‘‘Second. After the payment of such fu-
neral expenses and debts I give, devise and bequeath to
my son Charles Kluge, the old home place known as the
southwest quarter (SW1,) of the northwest quarter
(NW14) of section 33-9-7, containing forty acres (40)
in Lancaster county, state of Nebraska, to remain his
and all benefits of same, and not to be transferred by
him while he lives, and at his death to go to his wife
and children.’
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“‘That the plaintiff, Charles A. Kluge, and the de-
fendant, Xmma Kluge (his wife), testified, in sub-
stance, that the testatrix, Wilhelmina Kluge, intended
to give them all of said land, and did not intend to
tie them up in handling it and making it a hardship
on them, and that it would work a great hardship upon
plaintiff and his family to be limited or restrained as
to this land; that they desired to be put in position to
dispose of the land and get a larger farm, so that their
growing boys might be able to farm and stay on the
farm.”’

Upon these facts the trial court found that the plain-
tiff took a life estate only, that the remainder in fee
simple vested in the defendants, and rendered judg-
ment accordingly.

Section 6191, Rev. St. 1913, provides: ‘‘The term
‘heirs,” or other technical words of inheritance, shall
not be necessary to create or convey an estate in fee
simple.”” This statute applies to wills as well as to
deeds. Laittle v. Giles, 25 Neb. 313; Schnatter v. Mc-
Manaman, 85 Neb. 337.

Section 1287, Rev. St. 1913, is as follows: ‘‘Every
devise of land in any will hereafter made, shall be
construed to convey all the estate of the devisor there-
in, which he could lawfully devise, unless it shall clearly
appear by the will, that the devisor intended to con-
vey a less estate.’”” Under these provisions the first
portion of the second paragraph of the will, if it stood
alone, would be sufficient to devise an estate in fee
simple, the word ‘‘heirs’’ not being necessary in order
to create a fee.

It is argued that, since the estate first granted was
a fee simple, subsequent clauses cannot operate to cut
it down, citing Loosing v. Loosing, 85 Neb. 66.

Section 6195 Rev. St. 1913, provides that as to such
an instrument, ‘It shall be the duty of the courts of
justice to carry into effect the true intent of the par-
ties, so far as such intent can be collected from the
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whole instrument, and so far as such intent is con-
sistent with the rules of law.”’

It is also argued that the intent mentioned in this
statute must be consistent with the rules of law
governing the construction of wills, and that the
principle above stated applies. A similar argument
was made in Albin v. Parmele, 70 Neb. 740, but it
was met in the opinion as follows: ‘‘That which the stat-
ute expressly requires shall be consistent with the gener-
al rules of law is not the construction of the instru-
ment, but the intent of the parties. In a general sense,
doubtless, the construction must also have a like con-
sistency. That is to say, the language used in the
instrument will be understood as intended to express
a lawful purpose, rather than an unlawful one, and
technical words and phrases will, in the absence of
anything indicative of the contrary, be presumed to
have been chosen for their technical meaning; but
nevertheless in instruments, especially wills, which
are often drawn by persons not ‘learned in the law,’
language such as is in common use will be presumed
to have been employed in its ordinary and popular
sense. It follows that if such language, manifestly so
used, is inconsistent with the technical signification of
particular words and phrases, the former ought, so
favr as it is necessary to cffect the ‘true intent’ of the
parties or testator, to prevail over the latter.”

As a part of the devising sentence are found the
words limiting and defininug the extent of the devise:
‘“And not to be transferred by him while he lives, and
at his death to go to his wife and children.”” The con-
tiguity and sequence of these words to the words of
devise to the son show that the testatrix had in mind
the interests of his wife and children, and intended to
grant him only a life estate, with remainder over to
them. We. find ample authority in our previous de-
cisions for arriving at this conclusion.
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In Schimpf v. Rhodewald, 62 Neb. 105, the will was
written in German. The translation recorded in the
probate court was as follows: ‘I, Christian Ertman
Schimpf, do will and bequeath to my wife, Frederike
Schimpf, all my property. She has entire control
over the same after my death so long as she lives. That
is my will. In testimony whereof I have hereunto set
my hand.”” This was lLeld to convey a lifc estate only .
to the widow. :

In Little v. Giles, 25 Neb. 313, the will gave the
widow the entire estate, ‘‘the same to remain hers, with
full power, right and authority to dispose of the same as
to her shall seem most meet and proper, so long as she
shall remain my widow, upon the express condition,
however, that if she shall marry again, then it is my
will that all of my estate herein bequeathed, or what-
ever may remain, shall go to my surviving children.”’
The question in the case was whether conveyances exe-
cuted by the widow during widowhood were valid, and
not whether the devise over was void. It is pointed
out by Commissioner Ames in Schimpf v. Rhodewald,
supra, that the supreme court of the United State in
Roberts v. Lewis, 153 U. S. 367, involving the same will,
evidently took fthe view that the widow took a life
estate only, and that the devise over was not void for
repugnancy.

In Moran v. Moran, 101 Neb. 386, a deed conveyed
land to R. C. Moran subject to the following condi-
tions: ‘‘That the said R. C. Moran shall have, hold,
use, occupy, and enjoy the aforesaid premises with all
rents, issue, profits, and proceeds arising therefrom,
for his own use and benefit, shall have authority to
lease said premises, but shall not bargain, sell or
mortgage said premises during his natural lifetime,
but upon his death said premises shall be the property
of his lawful heirs. * * * Together with all the
tenements, hereditaments and appurtenances to the
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same belonging, and all the estate, right, title, inter-
est, dower, claim or demand whatsoever of the said
Robert Moran and Sarah Moran of, in, or to the same,
or -any part thereof.”” This was held to convey a lifc
estate, with remainder to the heirs of grantee.

Appellant relies largely upon the case of Loosing v.
Loosing, 85 Neb. 66. When the facts in that case arc
considered, the decision is not inconsistent with the
holding here. It is pointed out in Moran v. Moran,
supra, that in that case, ‘‘The title in the remainder
therefore does mnot pass through the grantee in the
deed, but from the grantor himself, which is con-
sidered of vital importance in construing the convey-
ance in the Loosing case.”” This is the faet in the
case under consideration. Schuitter v. McManaman,
85 Neb. 337, is also easily distinguisha.le upon its
facts.

Appellant has cited cases from other states taking
a contrary view, but we believe the true intent of
testators in the disposition of their property will be
more nearly reached by adhering to the views ex-
pressed in Albin v. Parmele, supra, and the other
cases cited.

AFFIRMED.

Mogrrissey, C. J., not sitting.

Ricmarp C. HunNTER, aPPELLEE, Vv. HaRRY WEINER,
APPELLANT,

FILED May 17, 1919. No. 20521.

1. Appeal: RErLY. “Where, in the trial of a cause, both parties treat
an affirmative defense as traversed, it will be so considered in
this court, although the plaintiff filed no reply either before or
after judgment.” Missouri P. R. Co, v. Palmer, 55 Neb. 559.

: ConNFLICT IN EviDFNCE, Where there ig a substantial con-

flict in the evidence on an issue of fact, the finding of the jury

thereon will not be set aside on appeal unless clearly wrong.
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Aprear from the district court for Douglas county:
WizLiam A. Repick, Jupce. Affirmed.

Weaver & Giller, for appellant.
James O’Hara, contra.

Rosg, J.

The claim of plaintiff consists of the three items, as
follows: Note for $600 with interest at the rate of 6
per cent. per annum from its date, November 16, 1914;
note for $200 with interest at the rate of 6 per cent.
per annum from its date, July 1, 1915; money lent,
$50, with 7 per cent. interest from date of loan, April
2, 1915. Defendant pleaded payment. The jury ren-
dered a verdict in favor of plaintiff for $986.51. From
judgment thereon, defendant has appealed.

Defendant contends that the trial court erred in re-
fusing to direct a verdict in favor of defendant on the
ground that the plea of payment was not denied by a
reply. The question was not presented to the trial
court until after both parties had adduced their proofs
in full on the issue of payment.

A rule long followed was stated in Missouri P. R.
Co. v. Palmer, 55 Neb. 559, as follows:

‘“Where, in the trial of a cause, both parties treat
an affirmative defense as traversed, it will be so con-
sidered in this court, although the plaintiff filed no
reply either before or after judgment.”” Western

Horse & Cattle Ins. Co. v. Timm, 23 Neb. 526; Sshuster
Hingston & Co. v. Carson, 28 Neb 612; Poqulu Zapadu.
Publishing Co. v. Zizkovsky, 42 Neb. 64; Minzer v.
Willman Mercantile Co., 59 Neb. 410; In re Estate of
Cheney, 78 Neb. 274; Krbel v. Krbel, 8¢ Neb. 160;
American Freehold Land Mortgage Co. v. Smath, 84
Neb. 237; Crilly v. Ruyle, 87 Neb. 367; Gruenther v.
Bank of Monroe, 90 Neb. 280; Loan & Trust Savings
Bank v. Stoddard, 2 Neb. (Unof.) 486.
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The controlling question presented is the sufficiency
of the evidence to sustain the verdict. Defendant con-
tends that payment is established by his proofs, and
that there is no evidence to justify a finding to the
contrary. On the issue of payment there is a sub-
stantial conflict in the evidence, and an examination of
the entire record shows that the evidence fully sus-
tains the verdict of the jury.

AFFIRMED,

MarGaRET BrowN, PETITIONER, V. K. T. MANNING ET AL.,
RESPONDENTS, '

Firep May 17, 1919. No. 20962.

1. Health: DetenTiON. Under sections 4082 and 4094, Rev. St. 1913,
the city of Omaha is authorized to provide for the detention in
the detention home in that city of persons “found to be-infected
with communicable venereal virus,” for such reasonable time “as
to prevent the danger of * * * communicating such infection
to others.”

2. Habeas Corpus. Under such circumstances, such person will not
be entitled to a writ of habeas corpus for release from such de-
tention.

Original application for writ of habeas corpus. Wit
denied.

Macfarland & Macfarland and Gray & Brumbaugh,
for petitioner.

Frank L. Weaver, W. C. Lambert and H. L. M ossman,
contra.

SEpDGWICK, J.

This is an original application in this court for a
writ of habeas corpus. The petitioner was quarantined
in the detention home in the city of Omaha under an
ordinance of that cily, and the question presented is
whether such detention under the circumstances was
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justifiable. The case was presented to this court upon a
stipilation of facts and without other evidence. The
stipulation shows that the petitioner had been ar-
rested upon a charge of ‘‘being an inmate of an ill-
governed house;’’ that she was tried upon this charge
and found guilty, and appealed the case to the dis-
trict court; and thereupon the court trying her ap-
proved of her bond on appeal, and notified the keeper
of the jail to release her from confinement ‘‘on the
ground that she had furnished an appeal bond as pro-
vided by law.”” These facts are immaterial in this
case, because it is further shown by the stipulation that
the health commissioner of the city of Omaha ‘“caused
said petitioner to be examined, and under his direction
said examination was made and said petitioner found
to be infected with communicable venereal virus; that
thereupon said health commissioner ordered said peti-
tioner to be isolated and quarantined by the proper
authorities in the detention home of the city of Omaha
for treatment for such reasonable time and in such
reasonable manner as to prevent the danger of =said
petitioner from communicating such infection to others,
and until the danger of the infection should he re-
moved.”’

~ The petitioner cites and relies upon Wragg v. Griffin,
170 N. W. (Ia.) 400. In that case their statutes are
cited, and the rules of the local board of health re-
ferred to, and the law is stated to be that they ‘“do
not authorize the board of health to deprive of his
liberty one suspected of venereal disease for the pur-
pose of forecing the exposure of his body to examina-
tion and compelling the extraction of blood from his
veins in search of evidence of the disease.”” And, in
the opinion. it is said: ‘‘It mav be said at the ontset
that the objection raised by this petitioner does not
necessarily challenge the validity of any statute or
~any rule of the board of health by which authority is
given to quarantine persons who are afflicted with



042 NEBRASKA REPORTS. [Vor. 103

Weichel v. Weichel.

contagious disease, or to remove or segregate a person
so diseased from his own home for detention in a
separate house or detention hospital and there detain
him until he has so far recovered his health as to
be no longer a menace to the health of the community.”’

In this case the stipulation shows that the petitioner
was ‘‘found to be infected with communicable venereal
virus,”’ and that she was only detained ‘‘for such rea-
sonable time and in such reasonable manner as to pre-
vent the danger of said petitioner from communicating
such infection to others, and until the danger of the
infection should be removed.’” There can he no doubt
that under our statute (Rev. St. 1913, secs. 4082, 4094),
the city could by ordinance provide for such detention,
and the ordinance as quoted in the petitioner’s brief
provides for such detention.

MThe writ is therefore demied, and the cause dis-
missed.

- WRIT DENIED, AND CAUSE DISMISSED.

GENEVIEVE B. WEICHEL ET AL., APPELLEES, V. Avserr H.
‘WEICHEL, APPELLANT.

FiLep MAy 17,-1919. No. 20479.

1. Husband and Wife: CONTRACT FOR SUPPORT: VALIDITY. A confract
between the husband and wife, providing for payments for sup-
port of wife and child, made pending a prosecution of the hus-
band for wife and child abandonment under the criminal statute
(Rev. St. 1913, sec. 8615), and furthgr providing that the crimi-

“nal proceedings should be “indefinitely suspended” until default
of a payment, is not void as against public policy. .

. Bonp: VALIDITY. A bond, given in the principal
sum of $1,000, “and more if required,” to secure the payments
promised in such contract, is not void because in excess of the
amount prescribed by the statute, providing for such a bond,
limiting it to $1,000 Rev. St. 1913, sec. 8615.
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ArpEaL from the district court for Cass county:
James T. BecLey, Jupce. Affirmed.

D. 0. Dwyer, for appellant.
W. A. Robertson, contra.

CornisH, J.

The question for decision is whether the bond, given
to secure certain weekly payments for the support of
the husband’s wife and child, provided for in a con-
tract had between husband and wife, is void.

The wife had instituted proceedings against the
husband for wife and child abandonment. The contract
provided that it should not operate against criminal
proceedings for abandonment, and that the ease pend-
ing should be ‘‘indefinitely suspended?’’ until default
in a payment. The bond was in the sum of $1,000
““and more if required,’’ to cover thé payments prom-
ised.

The surety on the bond assigns error in the court’s
overruling of his demurrer to plaintiffs’ petition. His
contention is that the contract and bond were void as
against public policy in agreeing to indefinitely sus-
pend the prosecution of a ecriminal proceeding, and
also that the bond is void in that the liability under it
is greater than the amount limited in the wife aban-
donment statute, to wit, $1,000. Rev. St. 1913, sec.
8615.

The statute invoked, although eriminal in form, is
really a species of civil action enacted for the purpose
of coercing the husband into doing his duty toward his
family. The public is interested only as the family
may become a public charge. The wife may maintain
an action for separate maintenance. The statute pro-
vides that the parties may agree upon payments for
support, and the defendant, upon giving bond for
support apnroved bv the court, may be released from
custody. We are of opinion that such a contract and
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bond are supported by sufficient consideration, and are
not such an interference with the adwinistration of
Jjustice as to be against public policy. 13 C. J. 454, scc.
396.

By the statute the bond may be not less than $209
nor more than $1,000. The $200 limitation is for thc
benefit of the wife; the $1,000 for the benefit of the
busband. If we say that the bond in question was for
more than $1,000, then, in accordance with the stat-
ute, the husband might have gone into court and had
it reduced. This he did not do. Why should the wife
be required to. do it upon penalty of the bond other-
wise being declared void? This would be to let the
husband profit by his own wrong. Should we not say
that the bondsman waived the provision by mnot ob-
jecting to it at the time? Or, if we treat the bond as
a statutory bond, must we not hold, as the courts do
in such cases (if not inconsistent with the statute),
that the clause, creating the contingent liability in ex-
cess of $1,000, is surplusage, and not available to
either party for the purpose of defeating the bond?
United States I'idelity & Guaranty Co. v. McLaughlin,
76 Neb. 307; 4 R. C. L. 54, sec. 14; Mawwell v. Camp-
bell, 8 Ohio St. 265} Hoit v. Cooper, 41 N. H. 111;
Gunkle v. State, 71 Kan. 76.

The judgment was for $41. The limitation of -
ability is not argued in the briefs. We are of opinion
that the bond is valid, at least to the extent of $1,000
liability.

In Peters v. Killian, 63 Neb. 57, cited by appellant,
the holding is that the settlement, pleaded by the
defendant in a bastardy case, would not stay the
prosecution in behalf of the mother because the settle-
ment was not of such a character, or attested in the
manner prescribed by the statute. The wife could not
- and does not make such a plea here.

AFFIRMED.
Sepewick and Arpricw, JJ., not sitting.
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ANNA MoHR, APPEILEE, v. Hans HARDER, APPELLANT.
Firep May 17, 1919. No. 20491,

1. Remainders: LimiTaTioNs. The statute of limitations does not
begin to run against a remainderman until knowledge is clearly
brought home to him that another is claiming title adversely.

2. Wills: MisTAKE. When a testator has named in his will as a
beneficiary a child who died before the will was written, and with-
out heirs, and it clearly appears that he intended to name another
child, then living, as such beneficiary, but by inadvertence or
mistake the name of the deceased child was inserted instead of
that of such living child, the district court has power in a proper
case to construe the will to express the real intent of the testa-
tor in that regard as shown by the evidence.

3. Partition: JurispicTioN: CONSTRUCTION oF WirL. “The district
court has jurisdiction in an action of partition to construe a
clause in a will determining the rights of the parties to the
land under the will.” Fisher v, Fisher, 80 Neb. 145,

: EviDENCE. Evidence examined, and held that it sustains

the judgment of the district court.

Arpear from the district court for Dodge county:
Grorce H. TrOMAS, JUnce. Affirmed.

John J. Sullivan, Frank Dolezal and Hemry M. Kid-
der, for appellant.

W. M. Catn, contra.

Dzraw, J.

Joachim Harder died testate in Dodge county in
1894. His widow, Margaretha Harder, since deceased,
and their two children, namely, Anna Mohr and Hans -
Harder, plaintiff and defendant, respectively. sur-
vived him. Hans died after this appeal was perfected,
and the action was revived here in the name of his
widow, Myrtle Harder. The record title to 120 acres
of farm land in Dodge county stood iv Joachim’s name
when he died. Joachim’s widow was a life tenant

103 Neb.—35
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under his will. Within two months after her death in
1916 plaintiff began this action in partition. Upon
return of the referee’s report the court ordered the
land sold and the proceeds divided equally between the
parties. Defendant appeals.

Joachim’s will was written about a year before he
died. This clause in the will is the basis of the action:
““Third. I give and devise all of the real property of
which I may die seized, after the decease of my said
wife, equally to my son Hans Harder and my daughter
Catherine Lutthans, share and share alike to them
and their heirs forever. I hereby appoint my son
Hans Harder, the sole executor of this my last will
and testament.”’ '

Catherine Lutthans who is named in the will was a
married daughter who died childless seven years be-
fore the will was written. Neither the attorney who
wrote it in 1893 nor a subscribing witness who testified
could explain how or why Catherine’s name came to be
written in the will and plaintiff’s name omitted. This
circumstance may perhaps be explained from the fact
that the testator was a German who spoke very little
Hnglish and imperfectly understood our language,
and the scrivener spoke English and very imperfectly
spoke or understood German. No sufficient reason ap-
pears for omitting Anna’s name.

Plaintiff testified that her brother Hans knew and
repeatedly said that her name was omitted from the
will by mistake. and that on the same dav that Hans
offered the will for probate and immediately on his
return from Fremont he had a talk with her. She
testified: ‘‘He come out to the farm to me and he said,
‘Well, there was a mistake or something: instead of
vour name should be in there, there was Katie’s name
in there.” ”” When she asked him if she would have to
go to Freinont, presumably to have the apparent mis-
take rectified, he said: ‘‘You need not to: vou get
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your half, anyhow.”” Subsequently, in talks she had
with him about dividing the land, she testified that
Hans said he wanted the half ‘‘with the buildings,”’
and that he told her she should take -*that other with-
out the buildings.”’

When a testator has named in his will as a bene-
ficiary a child who died before the will was written
and without heirs, and it clearly appears that he in-
tended to name another child, then living, as such
pbeneficiary, but by inadvertence or mistake the name
of the deceased child was inserted instead of that of
such living child, the district court has power in a
proper case to construe the will to express the real in-
tent of the testator in that regard as shown by the
evidence. Second United Presbyterian Church v.
First United Presbyterian Church, 71 Neb. 563; Siegley
v. Svmpson, 73 Wash. 69, 47 L. R. A. n. s. 514, and
notes.

It is argued by defendant that Hans paid the pur-
chase price for the land, but had the legal title taken in
the name of his father to hold for him. In their brief
it is said that Hans’ possession was, ‘‘from date of
purchase to the filing of this suit, adverse, continuous,
uninterrupted, exclusive, peaceable and motorious, and
heing such for more than ten years immediately pre-
ceding the commencement of this action.”” The cir-
cumstances as detailed in the record do mnot support
defendant’s contention. The contract for the pur-
chase of the land in suit was made in the name of
Joachim Harder. About the same time Hans hought
land for himself from the same company and took
the contract, and later the deed, in his own name. The
receipts for the money paid for the land involved here-
in were issued to Joachim, and the deed named Joa-
chim as grantee. Hans was present when his father
made the will in question that gave to him one-half of
the land in suit subject to his mother’s life estate. In
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the verified inventory of his father’s estate, filed by
Hans as executor, he listed the land as the property of
the estate. Hans charged himself $300 for rent of
the land and charged the estate for taxes that he paid
on the land. A codicil to Hans’ will is in the record
under date of April 29, 1915. Therein he devised his
‘“one-half (%) interest’’ in the 120-acre tract in suit
““to my daughter Martha Harder.”” These are only
a few of the circumstances that we find in the record
that seem to plainly indicate that Hans never claimed
more than one-half interest in the land in suit until
about the time this action was commenced, and that his
possession of the land while his father lived was merely
that of a tenant.

Defendant argues that ‘‘plaintiff’s cause of action.
if she ever had any, accrued immediately upon the
death of Joachim Harder, either for a construction of
the will or for a judicial determination of her claim
of title.’’ This argument is not tenable. Plaintiff was
not bound to assert her claim nor to take steps to pro-
tect her interest before the death of the life tenant:
until knowledge was clearly brought home to her that
her brother Hans was making claim to the entire es-
tate. Criswell v. Criswell, 101 Neb. 349. Constructive
notice is not sufficient. Maurer v. Reifschneider, 89
Neb. 673. Hans did not make claim to the entire es-
tate, as defendants now contend, but continuously by
word and conduct announced to the world that he
claimed title to only one-half of the estate, subject solely
to the life estate of his mother. Plaintiff, having com-
menced the present action within about two months
after the death of the life tenant, cannot be charged
with laches.

Defendant argues: ‘‘That the trial court erred in as-
suming jurisdiction of construction of the will of
Joachim Harder.’”? This point has been decided ad-
versely to defendant’s contention in Fisher v. Fisher,
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80 Neb. 145, wherein it is expressly held: ‘“The dis-
trict court has jurisdiction in an action of partition to
construe a clause in a will determining the rights of
the parties to the land under the will.”” In Gotchall v.
Golchall, 98 Neb. 730, the rule in the Fisher case is
"+~ with approval,
Finding no reversible error, the judgment is
AFFIRMED.

JouN B. ANDERSON ET AL., APPELLEES, v. Mary A. MILLER
ET AL., APPELLANTS.

FiLep May 17, 1919. No. 20537.

1. Life Estates: LriMitatioNs. The statute of limitations does not
begin to run in favor of a life tenant who claims the entire estate
in his own right as against the remainderman until such claim of
the life tenant is clearly brought home to the remainderman.

: PossessioN: PRESUMPTION. “The presumption of fact is
that the possession of the life tenant, or one holding under or
threugh the life tenant, is lawful and not adverse. Remaindermen
have the right to act on that presumption, and not be charged
with the duty of keeping their estate under constant observation.”
Criswell v. Criswell, 101 Neb. 349.

AppeaL from the district court for Kearney county:
Witniam C. Dorsey, Jupce. Affirmed.

M. D. King and Charles A. Chappell, for appellants.

L. W. Hague and C. P. Anderbery, contra.

DEax, J.

Sven G. Anderson died intestate in 1900 at Chicago.
‘When he died the record title to 160 acres of farm
land in Kearney county stood in his name that was
bought in 1885. His widow and a brother and sister
survived him. After his death Ellen Anderson, his

widow, leased the land and collected the rentals until
she was adjudged insane. Thereafter a guardian as-
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sumed control of the land in behalf of her estate.
The widow died in Chicago in 1913. * The land was
not a homestead. - The estate of Sven Anderson was
not probated, and it follows that no judicial finding of
heirship was had.. The Andersons were childless. In
1916 this action to quiet title was begun by the sur-
viving brother and sister of Sven Anderson, namely,
schn B. and Josephina Anderson. The defenddnts are
three sisters and a brother of Kllen Anderson, who
are her sole heirs. Plaintiffs obtained judgment qulet-
ing title in them, and defendants appealed.

Plaintiffs argue that upon the death of their broth-
er they became his sole heirs, and that, subject only
to the life estate of his Wldow, they became owners
of the land in fee. They insist that, under the law in
force when Sven Anderson died, his wife acquired mere-
ly a life estate in the land. Comp. St. 1905, ch. 23,
sec. 30. It is contended by defendants that Ellen
Anderson, the widow, acquired title to the land by
adverse possession, and that upon her death and as
her heirs they acquired the title in fee.

Defendants point out that Mrs. Anderson used lan-
guage in certain leases indicating sole and exclusive
ownership in herself, and which contained a clause
providing for termination of the lease ‘‘in case of
sale of the farm.”” But it is obvious that this pro-
vision would inure to the benefit of all persons own-
ing an interest in the land if they desired to join in
a conveyance. As life tenant Mrs. Anderson was en-
titled to the rentals.

It is also claimed by defendants that Mrs. Ander-
son’s father furnished the money to buy the land.
But testimony was introduced by defendants them-
selves tending to prove that any money advanced by
him was merely a loan, and that he ‘‘wanted his
money back,”” and that Sven Anderson “gaid he
would never pay him; pay it back.”” It seems clear
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that such money as Mrs. Anderson’s father may have
furnished was a loan to his son-in-law. 1f he bought
the land for Mrs. Anderson, no reason is assigned for
placing the title in her husband’s name.

Plaintiff John Anderson testified that he lived at
Minneapolis continuously from 1893 until 1911. Mus.
Anderson knew where John lived, and when her hus-
band died she had a telegram and a letter sent to him
at Minneapolis merely informing him of his brother’s
death. There is no proof that the widow or any
other person ever brought the knowledge home to ei-
ther of the plaintiffs that she claimed title to the en-
tire estate, nor that either of them knew of her claim
until this action was begun.

In Maurer v. Reifschneider, 89 Neb. 673, it is said: .
**The possession of land by a life tenant will not be
construed to be hostile and adverse to a remainder-
man unless the knowledge is clearly brought home to
the latter that the life tenant claims the entire estate
in his own right, adverse and hostile to any claim or
interest in the land by the remainderman or others
claiming under him.’”” This language is quoted with
approval in the recent case of Criswell v. Criswell, 101
Neb. 349. In that case it is well said: ‘‘The presump-
tion of fact is that the possession of the life tenant, or
one holding under or through the life tenant, is law-
ful and not adverse. Remaindermen have the right to
act on that presumption, and not be charged with the
duty of keeping their estate under constant observa-
tion.”’

The statute of limitations does not begin to run in
favor of a life tenant who claims the entire estate in
his own right as against the remainderman untfil such
claim of the life tenant is clearly brought home to the
remainderman. The evidence does mnot support defend-
ant’s claim of title to the land.

The judgment of the distriet court is right, and it is

AFFIRMED.
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Adams v. Police & Firemen’s Ins. Ass’n.

Hazer, Apams, appenpaNT, v. Porice & FImemexn’s
INSURANCE ASSOCIATION ET AL., APPELLEES.

FiLep May 17, 1919. No. 20488.

1. Insurance: CHANGE oF BEXNEFICIARY. If the holder of a fraternal
beneficiary certificate desires to change the beneficiary named
therein, and has done all within his power and knowledge to
procure such change to be made by the society, a court of equity,
as between conflicting claimants, will treat the change as having
been made.

2. Cases Distinguished. The controlling statute having been amended,
the cases of Counsman v. Modern Woodmen of America, 69 Neb.
710, and Urick v. Western Travelers Accident Ass'n, 81 Neb. 327,

. are distinguished.

AppeaL from the district court for Douglas county:
GrorceE A. Day, Jupce. Reversed, with directions.

Switzler, Goss & Switzler, for appellant.

Will H. Thompson & Son, Kenneth S. Finlayson and
Baldrige & Saxton, contra.

AvpricH, J.

This is an action in equity for the purpose of declar-
ing that a change of beneficiaries was made in a
fraternal beneficial certificate, changing the beneficiary
from Mary Elias, the deceased mother of John Q.
Adams, the insured, to Hazel Adams, his wife, and.
in case that such a change should he held to have been
made, awarding plaintiff, Hazel Adams, the whole pro-
ceeds of the certificate. If there was no change of
beneficiaries, then the heirs of the insured are entitled
to the proceeds of the certificate, one-quarter to the
surviving wife, who is not the parent of the surviving
child, and three-quarters to the defendant Cora Fran-
ces Adams, a minor. ’l‘herefore it is seen that this
litigation is between the plaintiff and the defendant
Cora Frances Adams.
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The insurance company, it appears, recognized its
liability, paid the amount of the insurance policy into
court, and decided to let the court determine who were
the rightful claimants to the proceeds of the policy
sued upon. The defendant insurance company is in
the nature of a fraternal insurance association. It
only takes risks on the lives of policemen and firemen,
hence its name, Police & Firemen’s Insurance Associa-
tion, a corporation, etc.

Mary Elias, the beneficiary named, died in' the life-
time of the insured. After her death the insured
spoke to Martin J. Dineen, a member of the advisory
board of the defendant company, with regard to chang-
ing the beneficiary. Dineen instructed him to bring
the certificate to his office and he would make the
desired change. Some time about the middle of July,
1916, the insured brought the policy to Dineen at his
office, Dineen then drew a line through the name of the
mother, wrote in the name of the wife, and told the
insured that the change was made. The certificate was
then delivered to his wife by the insured, who kept it in
her possession until his death. There was no other
officer of the defendant in the state, and Dineen trans-
acted all its business in connection with the delivery of
certificates and the collection and remittance of pre-
miums. He testifies that he had no copy of the by-
laws of the association, though he had often requested
a copy from the head office, and it is not shown that
the insured ever saw or received a copy of them. This
was the first change of beneficiary that Dineen had
ever been asked to make. After the change was made

the insured continued to pay premiums to Dineen-

until his death. The home office was not informed of
the change made in the policy until after the death
of Mr. Adams.

The by-law with regard to the right of changing
beneficiaries is as follows: ‘‘Every member of this

[ 4
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association shall have the right to change his beneficiary
or beneficiaries by making a request in writing to the
association for such change and designating the name
or names and address or addresses of the new benefi-
ciary or beneficiaries, (which beneficiary or beneficiar-
ies must be related to or dependent upon the member),
which change shall become effective when approved by
the executive committee, and the member so changing
his beneficiary or beneficiaries shall be entitled to have
a new policy issued to him in accordance therewith,
upon delivering to the secretary of the association
the old policy, or in case of the loss of such old policy,
of making such satisfactory proof of such loss.”

It is within the power of the insured to change the
beneficiary in a fraternal benefit insurance certificate
without the consent of the beneficiary, but as a general
rule, in order to effect such change, the insured must
follow the manner pointed out in the certificate, or in
the by-laws of the association. The statutes in some
states expressly require that the consent of the society
be obtained, and ordinarily in such states an attempted
change made without the consent of the society will
not operate to change the beneficiary. Formerly in
this state the statute provided that any member of
such a society ‘‘shall have the right at any time
with the consent of such corporation, association, or
society to designate a mew and different beneficiary
without requiring the consent of such beneficiary.”
Ann. St. 1903, sec. 6638.

The provision requiring the consent of the society
was repealed, and the statutes of Nebraska at this
time make no such requirement. While this statute
was in force, the cases of Counsman v. Modern Wood-
men of America, 69 Neb. 710, and Urick v. Western
Travelers Accident Ass’n, 81 Neb. 327, were decided.
Tn both these cases it was held that the attempted
change was ineffectual; the consent of the society not
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having been given. This statute having been repealed,
it seems clear that the legislature intended to make it
easier for the insured to make a change of beneficiaries,
and these cases can no longer be considered as author-
ity. Ordinarily, however, the procedure specified by
the society should be followed.

In Supreme Conclave, Royal Adelphia, v. Cappella,
41 Fed. 1, Mr. Justice Brown says the general rule
that the insured is bound to make such change of
beneficiary in the manner pointed out by the policy and
by-laws of the association is subject to three excep-
tions: ‘“(1) If ihe society has waived a strict com-
pliance with its own rules, and, in pursuance of a
request of the insured to change his beneficiary, has
issued a new certificate to him, the original beneficiary
will not be heard to complain that the course indicated
by the regulations was not pursued. * * * (2) If
it be beyond the power of the insured to comply
literally with the regulations, a court of equity will
treat the change as having been legally made. * * *
(3) If the insured has pursued the course pointed out
by the laws of the association, and has done all in his
power to change the beneficiary, but, before the new
certificate is actually issued, he dies, a court of equity
will decree that to be done which ought to be done,
and act as though the certificate had been issued.”’

The case at bar seems to us to fall under the second
or third exception. There is nothing to show that
the insured ever had received a copy of the by-laws of
the society, and there is nothing upon the certificate
itself to apprise him of any particular manner in which
the change of beneficiaries was required to be made.
The onlv officer of the society within the state had no
copy of the bv-laws in his possession. and the society
had failed and refused to furnish him ome, notwith-
standing his requests. The insured died before he had
any knowledge ,that the action of Dineen was not in
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accordance with the provisions of the by-laws. He had
done all that he could under the circumstances. The
society itself is not denying liability on account of the
irregular action of its representatives, but is willing
to pay the money to the party whom the court declares
is entitled to it.

With these facts in evidence, a court of equity will
decree that to have been done which ought to be done,
and will determine and declare that the change has been
effected. Plaintiff is therefore the proper beneficiary,
and is entitled to receive the entire proceeds of the
certificate. The judgment of the distriet court is re-
versed and the cause remanded, with directions to ren-
der judgment in accordance with this opinion.

REevErsED.

Sepewick, J., not sitting.

Fiest Narionar. BanNk, appELLEE, v. Grorce J. Huwxr,
ET AL., APPELLANTS.

FiLep MaAy 17, 1919. No. 20936.

AppeaL from the district court for Morrill county:
Ravpr W. Hosart, Jupnce. Affirmed.

G. J. Hunt, for appellants.
John W. Parish and Morrow & Morrow, contra.

AupricH, J.

The record in this case discloses that the issues and
proceedings are precisely the same as those involved
and passed upon by this court in Norris v. Tower, 102
Neb. 434, and the law as announced in that case is
authority for the affirmance of this case. The record
shows that the price brought at this sale was reason-
able, and that the proceedings were regular.

The decree of the trial court is therefore

AF¥FIRMED.

Mogrrissey, C. J., not sitting.
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Nanpa C. DUNN ET AL., APPELLANTS, V. PHYSICIANS CAsU-
ALTY ASSOCIATION OF AMERICA, APPELLEE.

FiLep June 23, 1919, No. 20061,

1. Insnrance: MUTUAL ASSocIATION: By-Laws: ApoeprioN. Where
the officers of a mutual accident insurance company, in whom the
articles vest the authority to enact all necessary by-laws, fail to

* formally adopt any by-laws, but act upon and publish as such
by-laws adopted at a meeting of members, these by-laws cannot be

‘ assailed for want of formal adoption by a member who accepted
his certificate thereunder, or by those claiming as beneficiaries
under him.

2. : : : INTENTIONAL INJURY. A by-law of defend-
ant association provided: ‘“The Association shall not be liable
* % * for injuries, fatal or nonfatal, of which injuries there
are no visible external marks upon the body, * * * voluntary
exposure to obvious danger, intentional injuries inflicted by the
member while sane or insane or by any other person, assaults
by burglars or highway robbers excepted.” Held, that this by-law
relieved defendant from liability for fatal injuries intentionally
inflicted upon the insured by a third person.

ArpeaL from the distriet court for Dcuglas county:
ArrHUR C. WaKELEY, JUDGE. Affirmed.

Gurley & Fitch, for appellants.
Nolar & Woodland, contra.

Mogrrissey, C. J.

Plaintiffs brought this action as beneficiaries under an
accident insurance policy issued by defendant, a mutual
insurance company, on August 6, 1906, to Dr. D. Winton
Dunn in the sum of $5,000, June 7, 1914, while the
policy was in full force, Dr. Dunn was shot and Kkilled
by one Jesse Jopling. Defendant alleged that the kill-
ing was intentional on the part of Jopling, and denied lia-
bility under the following provision of its by-laws: ‘‘The
Association shall not be liable * * * for injuries,
fatal or nonfatal, of which injuries there are no visible
external marks upon the body, * * * voluntary
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exposure to obvious danger, intentional injuries in-
flicted by the member while sane or insane or by any
other person, assaults by burglars or highway robbers
excepted.”” The court directed a verdict for defendant.

On this appeal plaintiffs contend that the by-law was
never properly enacted and did not become a part of the
contract of insurance; that it did not become effective
because no copy thereof was filed in the proper office of
the state; and that by its terms it does not relieve de-
fendant from liability.

Defendant was organized on a mutual assessment plan
under chapter 42, Laws 1895, entitled ‘‘An act to regu-
late the organization and operation of mutual benefit
associations, life insurance, and life insurance compan-
jes.”” The articles of incorporation were filed April 26,
1902. They created and designated the usual officers,
including a board of directors, made provision for sub-
sequent annual elections by members, and authorized
the officers ‘‘to adopt such by-laws as are necessary for
the government of the association.”” On April 23, 1902,
three days prior to the filing of the articles of incorpora-
tion, a meeting of the board of directors was held. The
minutes of this meeting recite that, in the absence of
the president and vice-president, a member of the board
was elected to preside, and that by-laws submitted by
the secretary were adopted. No other by-laws were
attempted to be passed until 1906, when, on February
94, five months prior to the issuing of the certificate in
suit, at an annual meeting of the members, at which the
president and secretary were present and participating,
the by-laws of 1902 were amended, and the provision
under which defendant claims to be relieved from liabili-
ty was adopted. Plaintiff argues that, since the by-laws
of 1902 were passed prior to the time of incorporation,
and by the directors instead of the officers, and since
those of 1906 were adopted by the membership instead
of the officers, as provided in the articles of incorpora-
tion, the section relied upon never became operative
as a by-law, and hence could not relieve from liability.
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The association never undertook to amend or re-adopt
its purported by-laws until 1913. Under plaintiffs’ con-
tention, defendant could have had no vahd by-laws in
force from the date of its organization in 1902 until 1913.
By-laws may in some cases become binding upon a cor-
poration and its members without an express formal
adoption. Where, as in the present instance, the officers
of a mutual benefit insurance company, in whom the
articles of incorporation vests the authority to enact
all necessary by-laws, fail to formally adopt by-laws,
but act upon and publish as such by-laws adopted at a
meeting of members, these by-laws cannot be assailed for
want of formal adoption by a member who accepted his
certificate thereunder, or by those claiming as benefici-
aries under him. Graebner v. Post, 119 Wis. 392; Pfister
v. Gerwig, 122 Ind. 567.

As to the contention that the by-law was not opera-
tive because a copy was not filed with the auditor of
public accounts, it is sufficient to say that chapter 42,
Laws 1895, the statute under which defendant was or-
ganized, did not require such filing. Plaintiffs have con-
fused this statute with chapter 47, Laws 1897, which re-
lates to fraternal beneficiary societies, and not to socie-
ties such as defendant.

The remaining question te be determined is the
effect to be given to the by-law. It is argued (1) that
this by-law does not refer to fatal injuries, and (2) that
defendant is not exempted from liability under its terms
when the injury is intentionally inflicted by a person
other than the insured. As to the first point, the lan-
guage employed is plain and unambiguous; its reading
clearly indicates that it was intended to cover, and does
cover, injuries whether fatal or nonfatal. On the second
point, this court has held that a provision in a policy
limiting liability for injuries resulting ‘‘from the inten-
tional act of the insured or any other person’’ is avail-
able to the insured where the evidence shows that the
insured’s injury resulted, in part, from the intentional aét
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of a third party. Ryan v. Continental Casualty Co., 94
Neb. 35, 4& L. R. A. n. 8. 524, and notes. These cases are
decisive of the present question. The showing is conclu-
sive that Dr. Dunn was intentionally killed by Joplin,
and uo recovery can be had under the by-law.

There was no question of fact to submit to the jury,
and the court properly directed a verdict for defendant.
Our former judgment, entered on a memorandum by the
court commission; is set aside and the judgment of the
district court is affirmed.

AFFIRMED.

Lerron, J., not sitting.

AreErt CAHN BT AL., APPELLEES, V. GERTRUDE C. ParkE
ET AL., APPELLANTS.

FiLep June 23, 1919. No. 20588.

Adverse Possession. The evidence as to actual occupancy under
claim of right of the strip of land in controversy by plaintiffs
and their predecessors in title is sufficient to establish title in
them by adverse possession,

AppraL from the distriet court for Douglas county:
CuarLEs Lesuie, Jupce. Affirmed. -

McGilton & Smath, for appellants.
William Baird & Sons, contra.

Lerrow, J.

This is an action to quiet title to a strip of land 4.8
feet wide fronting on Farnam street, in Omaha, and
extending south to a depth of 134 feet. The plaintiffs
claim title through mesne conveyances from John I. Red-
ick to Caroline Cahn, and also by adverse possession
since 1883. The defendants also claim title by mesne
conveyance from John I. Redick. In 1874 Redick con-
veyed to Sexauer a tract of land described as follows:
Beginning at the northwest corner of the east 1.33 acres
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of lot 7, Capitol addition, thence east 130 feet along the
south side of Farnam street, thence south 300 feet, thence
west 130 feet, thence north 300 feet to the place of begin-
ning. This tract was conveyed by Sexauer to one Hell-
man. On March 6, 1886, Hellman conveyed the same
frontage on Farnam street, running south 134 feet. In
1883, before this deed was executed, Mr. Cahn had an
interest in the property and had taken possession of a
tract 130 feet wide fronting on Farnam street, and com-
pleted the erection of his home thereon in the year 1884.

Defendants claim title through a deed from John I
Redick to William C. Chambers, describing a parcel of
land beginning at the northeast corner of the land con-
veyed by Redick to Sexauer (being the Cahn property),
thence running east along the south side of Farnam
street 82 feet, thence south 300 feet, west 82 feet, north
300 feet to the place of beginning.

Mr. Chambers took possession of a tract 82 feet wide
fronting on Farnam street, immediately east of the
property occupied by Cahn. These neighbors lived side
by side for many years. A high board fence was erected
extending from the rear part of the tract toward the
front, and an ornamental wire fence, uniform in design,
was built in front of their respective properties, with
an extension to the south connecting the fence along the
street with the board fence. Fach grantee occupied the
full quantity of land which his deed called for. In Jan-
uary, 1910, Mr. Chambers leased for 50 years to Mr.
Dresser part of the land described in his deed fronting
on Farnam street. He afterwards died, and the title
vested, subject to the lease to Dresser, in his daughters,
who are defendants in this case.

After this lease was made, Dresser erected a build-
ing occupying the full 82 feet. He, with other defend-
ants, insist that the deeds under which plaintiffs claim
describe a tract the east boundary of which lies 4.8 fect
to the west of the land occupied by Chambers.

103 Neb.—36
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From a consideration of all the evidence, the main
conflict in which is as to the position of the boundary
fence, it seems apparent that the tract of which Mr. Cahn
took possession actually extended 4.8 feet to the east of
that which is described in the original deed from Redick,
and that a like error was made by Mr. Chambers and
other owners east of Twenty-fourth street. While the
evidence is in dispute as to the exact location of the
fence erected between the respective properties, it seems
clear that plaintiffs and their predecessors in title had
been in the actual and continuous occupation of the land
claimed by them under claim of title, open, nolorious
and adverse for more than 20 years before any attempt
was made to oust them. This being the fact, their title
to that particular parcel 130 feet wide facing upon Far-
nam street, and including the 4.8 feet in dispute, is su-
perior to that of defendants. The judgment of the
district court is '

AFFIRMED.

SepewiIcK, J., not sitting.

IsapeiLE B. CAMPBELL, APPELLANT, V. HARVARD STATE
BANK, APPELLEE.
FiLep JunE 23, 1919. No. 20595.

1. Process: RETURN: PRresUMPTION. Where the return of a sheriff
recites that he served the summons, upon which the return is
indorsed, the presumption is that he has done so, and the burden
of proof is upon one seeking to impeach the same to establish
the falsity of the return by clear and convincing proof.

2. Judgment: Vacation: Equiry. Equity will not enjoin the col-
lection of a judgment at law, in which the defendant has been
served by legal process, unless it clearly and conclusively appears
that the default of the defendant was without fault or negligence
on the part of the person complaining, and that a valid and legal
defense exists against the judgment rendered in the law actiom.

Arpear  from the district court for Clay county:
Ravrr D. Brown, Jupce. Affirmed.

Ambrose C. Epperson, for appellant.
H. G. Wellensiek & P. E. Boslaugh, contra.
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Lezrow, J.

Action in equity to set aside a decree of foreclosure, in
so far as it affects plaintiff’s marital rights in the land
described in the mortgage and deficiency judgment, and
to be permitted to defend upon the ground that no serv-
ice of summons had ever been made upon her; that she
was fraudulently induced to sign the mortgage and notes;
and that she did not bind her separate estate. The court
found for defendant and dismissed plaintiff’s action.

In its answer defendant alleges personal service of sum-
mons upon the plaintiff; appearance in the action by
her regularly employed attorneys; that plaintiff had
full notice and knowledge of all the proceedings in the
foreclosure case, and is therefore estopped from main-
taining the action.

The presumptions are all in favor of the correctness
of the return of the officer, and the burden of proof is
upon one seeking to impeach the same to establish its
falsity by clear and satisfactory evidence.

Has sufficient evidence been introduced by the plain-
tiff to impeach successfully the return of the summons
made by the sheriff of Clay county? The return re-
cites:

T hereby certify that on the 24th day of January, 1917,
I served the within writ of summons on the within-
named John Campbell, Isabelle E. Campbell, and Charles
Campbell by handing to each of said defendants a true
and certified copy of this writ with all indorsements
thereon, all in Clay county, Nebraska.

‘‘Paul G. Bonnifield, Sheriff.”’

Plaintiff testified that the sheriff came to the door
of her home on January 24, 1917, asked for her husband,
and said, ‘‘Here is a summons for John Campbell;”’
that she took it and put it on the clock shelf in the home;
that he asked her where Charles Campbell and his moth-
er lived, and she‘told him the locality of their home;
that she was never served with summons and did not
know shé was a party to the action; that she never em-
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ployed counsel, or authorized such employment, and
had no notice or knowledge of the trial, of the sale of
the property or the confirmation; that her hushand was
not served personally, and did not receive the summons
until after he came home from Hastings. She also tes-
tified that, when she gave her husband the summons, she
asked, ‘“Do you suppose they will bother me any?’’ and
he told her they would not, since she was not summoned;
that she knew about her husband speaking to Corey &
Stewart, attorneys, about the matter, but she did not
know when the suit was tried.

John Campbell testifies he did not see the sheriff that
day, and did not get the summons until he took it from
the clock shelf; that he went to see Mr. Corey about it,
but they wanted a $50 fee, and he did not have the
money.

Charles Campbell testifies that he lived in another
part of the town; that the sheriff handed him two copies
of the summons, saying one was for him and one for his
mother. His mother’s name is Sarah Campbell. He
produced two copies at the trial, one of which he said
he had handed to his mother. He also testified that
he never knew there was a lawsuit, and never spoke
to his mother about it, but cast the summons aside. The
mother testified that she remembers the sheriff coming
to the home about January 24, 1917, with some papers
at a time when she was sick in bed; that she saw the
papers, but did not read them.

On the other hand, the sheriff testifies that he remem-
bers serving the summons upon the plaintiff, Isabelle
Campbell, but that he does not remember how he served
John, whether personally or not. Afterwards he said
he served it according to the return. He thought he
served Sarah Campbell in another action, but was un-
able to remember in what case. He testified on cross-ex-
amination that he knew that Isabelle Campbell was the
wife of John Campbell, and he knew that the mother
was Sarah Campbell; that he had served several papers
upon John Campbell; that he served this one in the fore-
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noon; that he had 27 people to serve on the trip he made.
Both plaintiff and Sarah Campbell were present in court,
and he indentified plaintiff as the young lady he served.

An answer was filed in the foreclosure case by Corey
& Stewart, purporting to be on behalf of all the defend-
‘ants. Ome of the lawyers appeared on behalf of the
defendants at the trial, and received mnotice of the mo-
tion for confirmation and for deficicncy judgment. Mr.
Stewart testified that he had several conversations with
John Campbell about the case over the telephone, and
{hat John Campbell had talked to him several times
about representing both him and his wife; that when
Campbell was told the fee would be $25, and asked if he
wished a stay to be filed, he said he would go and see
his wife about it, but witness never heard from them
afterwards.

Tt is apparent that plaintiff and her hushand had
talked about this action both at the time when the sum-
mons was received and afterwards. The impression we
draw from the evidence is that both believed they had no
property subject to an execution, and hence concluded
to pay no attention to the suit.

Tt is a general rule that a court of .equity will not set
aside a judgment rendered in a case where the party
complaining had full notice and knowledge of the pen-
dency of the suit and took mo steps to protect his in-
terest at that time. Dorwart v. Troyer, 2 Neb. (Unof.)
99: Rowland v. Standiford, 78 Neb. 343 ; Losey v. Neidig,
52 Neb. 167.

We are of the opinion that the evidence is insufficient
to support the defenses pleaded, other than the plea
that plaintiff did not intend to, and did not, bind her
after-acquired property when she signed the notes. The
proof is direct and undisputed that she had no such
intent and signed no such agreement. :

Considering all the facts, the judgment of the district
court must be

' AFFIRMED.
Sepewick, J., not sitting.
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Eraer KERR, apPELLEE, v. TrRAVELERs INSURANCE CoOM-
PANY, APPELLANT.

FiLep June 23, 1919. No. 20947,

Appeal: REVERSAL: LAw oF THE CASE. Where a judgment rendered on
a verdict directed for the defendant is reversed on appeal, and
this court, in adopting the report of the supreme court commission,
has held that the cause should be submitted to a jury on its
merits, the law of the case, as thus declared, ordinarily will
control in the subsequent trial in the lower court.

ArpeaL from the district court for Douglas county:
Camaries Lesur, Junce. Affirmed.

Kennedy, Holland, DeLacy & Horan, for appellant.
Brome & Ramsey and .J. C. Robinson, conira.

LEerTow, J.

Upon a former appeal from a judgment for plain-
tiff in an action upon a policy of insurance, a judgment
in favor of defendant was reversed. A new trial was
had, and from a judgment then rendered in favor of
plaintiff, defendant appeals. It appeared that a per-
emptory instruction to the jury to find for the defendant
had been given by the district court, and judgment of
dismissal entered. In the memorandum opinion by Me-
Girr, C. (not officially reported) reversing the judg-
ment and remanding the case for a new trial, which
states the facts, it was said: ‘‘The question to be de-
termined is whether there is sufficient evidence in the
record to sustain a verdict for the plaintiff, either up-
on the ground that the policy in suit was reinstated, or
upon the ground that reinstatement was waived by
the defendant, by its acts.”” Andit was said upon the
issue as to reinstatement: ‘* We think there is sufficient
evidence in the record to warrant a finding in favor of
the plaintiff.”’
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Upon the question of waiver, after setting forth and
considering the evidence to the effect that a notice that
the quarterly premium due July 23, 1915, was mailed to
the insured by defendant’s Omaha office on June 26,
1915, it was said: ‘““Defendant’s employees in charge
of the Omaha office knew that the insured had applied
for reinstatement on the regular form required of policy-
holders who were in default for less than 60 days, and
had no reason to believe otherwise than that the in-
sured was duly reinstated when the notice of the July
assessment was mailed to him. In the state of the evi-
dence, we think that the question as to whether the mail-
ing of the notice of the July quarterly premium by de-
fendant to insured constituted a waiver on the part of
the defendant was a question of fact which should have
been submitted to the jury.’” These statements constitute
the law of the case.

Upon the first point the court instructed the jury as
follows: ¢‘In this behalf, you are instructed that the
defendant could not arbitrarily refuse to reinstate said
policy upon said application, and if the insured was
in good health at the time he made his application for
reinstatement, then it was the duty of the company to
reinstate him, provided he had paid the delinquent pre-
miums, with interest.””  And the jury were further in-
structed that the payment of the past-due premiums by
checks, their acceptance and retention by defendant’s
agent, and the receipt and retention of the money, would
constitute sufficient payment. TUpon the question of
waiver, they were instructed that the mailing of the
notice of the July premiums would not amount to a
waiver of the prior default in the payment of the April
premiums, unless it was mailed out with the intention
of so doing, or with the intention of recognizing the
policy in force, and the sending it out by inadvertence,
or mistake, would not be such a waiver. This was as
favorable an instruction on this point as the defendant
could ask. The bill of exceptions in the former trial is
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not before us. While there is some evidence that the
notice was sent out by mistake, or inadvertence, there
was other evidence in the record which tended to show
that the policy was considered and treated by the Omaha
agency as in full force until a short time before the
death of the insured. ' _

Upon the issue as to whether deceased was in good
health at the time the application for reinstatement was
made, we gather from the briefs that there was new
and additional evidence at this trial. The evidence, how-
ever, indicates that, while the disease from which the
deceased died may have existed at the time the applica-
tion was made, it may also have developed after that
time. The insured was apparently in perfect health and
so conducted himself. He attended a dinner dance at the
country club the next night, and a family picnic the day
following. The application was made on Friday, and
it was not until Tuesday that he first exhibited symp-
toms of the disease of which he afterwards died. There
was sufficient evidence to sustain the verdict of the jury
on this point. We find no prejudicial error in the rec-
ord.

AFFIRMED.

Morrissey, C. J., not sitting.

GrorGe RicHARDSON BOGUE ET AL., APPELLANTS, v. NEW
York Lire IxsUraNcE COMPANY, APPELLEE. ’

FiLEn Juxe 23, 1919. No. 20239,

1. Insurance: CoNTRACT: PAYMENT oF PrREM1UMS. Upon a contract for
insurance from year to year for a specified term, and payable
upon the death of the insured within the term, a provision that
it shall not be payable unless such death occurs within a year
for which the premium has been paid is binding upon the parties.

payment by the insurer shall be “less anv indebtedness hereon
to the company and any unpaid portion of the premium for tbe
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then current policy year” is not inconsistent with the further
condition that “the payment of a premium or instalment thereof
shall not maintain the policy in force beyond the date when the
next premium or instalment thereof is payable.”

: LAPSE. A provision in a contract of insurance that the
policy after it takes effect as aforesaid shall constitute the entire
contract between the parties will not prevent a subsequent
agreement upon sufficient consideration modifying the terms of
the contract; and in such case, if the time of paying the final
instalment of the annual premium is afterwards extended to a
certain day by agreement, and such payment is not made as
agreed, the policy lapses.

AprpEaL from the district court for Douglas county:
Auvexaxper C. Troup, Jupce. Affirmed.

Brown, Baxter & Van Dusen, for appellants.

Switzler, Goss & Switzler and James H. McIntosh,
contra.

Sepcewick, J.

This action was brought in the district court for
Douglas county by the guardian on behalf of the minor
children of Charles B. Bogue, Jr., upon a policy of in-
surance upon the life of their father. A jury was waived
and the court found the issues in favor of the de-
fendant, and entered a judgment of dismissal. The
plaintiff has appealed. The policy was a ten-year term
poliey for $10,000, payable upon the death of the in-
sured within the ten-year limitation. The premiuvm was
payable annually in advance. The first premium,
$133.60, was paid for the year commencing July 27, 1908,
and for subsequent years to and including the payment
due July 27, 1913. Prior to July 27, 1914, the deceased
received from the company a memorandum of a dividend,
to which he was entitled, in the sum of $27.40. Flc re-
ceipted for this dividend and returned the receipt to
the company with the request that they apply it on the
premium due July 27, 1914, ‘‘and give me as much time
as you can on the balance.”” The company accepted this
proposition and inclosed a note for the deceased to exe-
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cute to the company for $106, the remainder of the
premium lacking 20 cents, and asked that the deceased
send the 20 cents ‘‘to make the note for even dollars.”
The deceased executed the note and inclozed the 20
cents as requested. The note was payable by its terms
on the 27th of November, 1914, and the insured died in
the following March without having paid the note. The
defense of the company is that by the terms of the con-
tract, which included the application, the policy and
the note as explained by a receipt accompanying and
attached to the note, the policy terminated by the non-
payment of the note when it became due. The trial court
found for the defendant, and there is no such substantial
conflict in the evidence as requires a review of the same.

The question presented is upon the construetion of
the contract. The note and the receipt that the com-
pany attached thereto both recited: ¢‘This note is ac-
cepted by said company at the request of the maker,
together with Twenty-seven & 60/100 Dollars in cash,
on the following express agreement: That although no
part of the premium due on the 27th day of July, 1914,
under policy No. 4090238, issued by said company on the
life of Charles B. Bogue, Jr., has been paid, the in-
surance thereunder shall be continued in force until
midnight of the due date of said note; that if this note
is paid on or before the dale it becomes due, such pay-
ment, together with said cash, will then be accepted
by said company as payment of said premium, and all
rights under said policy shall thereupon be the same
as if said premium had been paid when due; that if
this note is not paid on or before the date it becomes due,
it shall thereupon automatically cease to be a claim
against the maker, and said company shall retain said
cash as part compensation for thé rights and privileges
hereby granted, and all rights under said policy shall
be the same as if said cash had not been paid nor this
agreement made, except only that the time within which
the owner may make a choice of benefits after lapse, as
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provided in said policy, is hereby extended for threc
months after the due date of this note, but no longer.”
It would seem that this language would be decisive of
the rights of the parties unless a different constructicn
is required on account of the terms and conditions of
the application and policy.

The application for insurance contained the provi-
sion ‘‘that the policy after it takes effect as aforecsaid
shall constitute the entire contract between the par-
ties;”’ but this would relate to the contract as then con-
tained in the application and policy, and would not
prevent a modification of the contract afterwards by
agreement of the parties upon sufficient consideration.

The policy provided for payment upon ‘‘due proof.
of the death within ten years from the date this policy
takes effect, of Charles B. Bogue, Jr., herein called
the insured, ten thousand dollars less any indebtedness
hereon to the company and any unpaid portion of the
premium for the then current policy year.” The con-
tention of the plaintiff is that this provision of the
policy, together with the payment of $27.60, made the
policy binding for the year beginning July 27, 1914,
with the right on the part of the company to deduct the
remainder of the premium for that year from any lia-
bility of the company upon the policy. But the policy
also provided: ‘‘Except as to the period of grace herein
provided, the payment of a premium or instalment there-
of shall not. maintain the policy in force beyond the
date when the next premium or instalment thereof is
payable.”” When the $27.60 was offered as part payment
of the premium for the ensuing year, the company might
have insisted that the remainder of the premium then
due be paid, or it might accept the amount tendered and
extend the time of payment of the remainder. Nebraska
& Iowa Ins. Co. v. Christiensen, 29 Neb. 572. By special
agreement it accepted the amount tendered and ex-
tended the time of payment of the remaining ‘‘instalment
thereof,”’ as evidenced by the note and special agree-
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ment accompanying it, and this would ‘“‘not maintain
the policy in force beyond the date when’’ the instal-
ment was ‘‘payable.”” The insured received full value
for the $27.60 payment by maintaining the policy in
force ome-third of the ensuing policy year upon pay-
ing much less than one-third of the annual premium,
and this agreement furnished a sufficient consideration
for the note which by its express terms enabled the
insured to delay payment of the premium due, and in
case of his decease before the maturity of the note the
company might deduct the amount of this unpaid por-
tion of the premium from its liability upon the policy.

If there was doubt about the proper construction of
these provisions of the application and policy, the coi-
tract executed when the part payment was received is
a clear and final construction of the contract by the
parties. This is a contract for insurance from year to
vear, for ten years, and is only payable in case of death
of the insured within the ten-year period, and within
the year for which the agreed premium has been paid,
and without further payment only to the date when
any ‘‘instalment’’ of the annual premium fs, by some
special agreement of the parties, made payable.

The final instalment of the premium for the current
vear being past due and unpaid, the policy was not in
force at the time of the decease of the insured.

The judgment of the district court is

AY¥FIRMED.

Dzax, J., dissents.

ELMER Parks, appecieg, v. W. H. BurNEY, DEFENDANT:
Avrice SMITH (FOODNOW ET AL., APPELLANTS,

FiLep JUuNE 23, 1919. No. 20457,

1. Wills: CONTRACT TO DEVISE: VALIDITY. An agreement to take a
six year old boy ‘“‘as a son” and give him “a child’s share of my
property” is sufficiently definite as to what the boy is to receive
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in case he performs the contract on his part. The fact that a
child may be disinherited by will, or that it is uncertain hew
many children there will be to inherit the property, does not
render such contract void for uncertainty.

2. Statute of Frauds: CONTRACT: PERFORMANCE. If such contract is
definite, and is clearly proved, and substantial performance is
proved by clear and unequivocal evidence, it has the same force as
if written.

Arpran from the district court for Cedar county:
Guy T. Graves, Jubee. Affirmed.

Iiles & Paxson, J. M. Sheets and B. Ready, for ap-
pellants.

H. E. Burkett, contra.

Sepcwick, J. ‘

When this plaintiff was six years old, his mother
made arrangements to place him in the home of Jay L.
Smith. He remained there until he was 24 years old—
about 18 years—and after Smith’s decease he brought
this action, alleging that the contract between his mother
and Smith was that Smith should take the plaintiff as his
own son, and that the plaintiff should have a child’s
share in his estate. The trial court found the issues
for the plaintiff, and the defendants have appealed.

1. The. first question presented is on the sufficiency
of the petition. A general demurrer was filed, which
was overruled, and it is insisted that this was erroneous,
and that the petition does not state a cause of action.
The allegation of the petition is: ¢‘That during the fall
and winter of 1893 the said Jay L. Smith, being anxious
to get a boy, requested of the plaintiff’s mother, and
also her parents, the privilege of taking this plaintiff,
who was then a mere boy about six years old, and rais-
ing and bringing him up just as though he was his own
son and to do by him as though he was his own child.
That the plaintiff’s mother, being a widow with small
and scant means, carefully and fully considered the
matter, and having full and great confidence that the
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plaintiff would receive at the hands of the said Jay L.
Smith, and his wife Flora E. Smith, the love, care and
affection which is due from parents to child, consented
to said request, but only upon the well-understood con-
dition that the said Jay L. Smith and Flora E. Smith
would receive and take the plaintiff as their own child,
and that he have their love and affection, and that at
the death of the said Jay L. Smith the plaintiff was to
receive the child’s share of his property just as though he
was his own son.”” The substance is that Smith was
anxious to have the boy, six years old, to raise just as
though he was his own son and treat him as his own child,
and that his mother consented to Smith having the
child upon the well-understood condition that Smith and
his wife would take the child as their own child, and that
the child should receive a child’s share of the prop-
erty just as though he was Smith’s own son. Allega-
tions in the other parts of the petition are to the effect
that with this understanding the deceased took the child,
and he remained in their family until he was 24 years
of age. It is possible that the petition might have been
subject to a motion to make it more definite and certain,
but it cannot be found that it wholly fails to state a
cause of action under our former decisions.

2. The principal contention is that the evidence is
not sufficient to support the decree. When this boy
was taken into the Smith family, the family consisted
of Smith and his wife. They had no children, and never
had any children of their own. The defendants are the
brothers and sisters of Smith and the children of de-
ceased brothers and sisters. The plaintiff’s mother and
Mrs. Smith testified as to the arrangements when the
boy was taken into the family. There is no other direct
evidence as to the understanding of the parties at the
time. Their evidence is that the Smith family had heard
of this boy, and that his mother was a widow with other
children, and they wrote a letter to his mother request-
ing an interview and to see the boy. In answer to this
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letter the mother took the boy to the Smith home and
the arrangements were made. Mr. and Mrs. Smith agreed
that they would treat this boy as their own son, and
that if he remained with them as their son he should
have ‘“a child’s share in the property.’”’ It is seriously
contended that this evidence as to what he should have
is too indefinite to amount to a contract. It is urged
that a child has no share in his parents’ property if
the parents see fit to dispose of the property otherwise,
and that if Smith and his wife were then young people
it is very indefinite and uncertain as to what any par-
ticular child’s share would be if there should be other
children. If, however, we apply the rule of construing
this contract as the parties themselves then evidently
understood it, and intended, these objections are not
well taken. If the agreement to treat this boy as his
son and give him a child’s share of the property would
not prevent the Smiths from disposing of their prop-
erty or a part thereof to others by will, it at least was
equivalent to a contract to make him an heir, and, as such,
he would inherit with other heirs, if any, such property
as Smith owned, undisposed of, at his death. The ecvi-
dence shows that Smith was very much attached to this
boy, and that he was not on good terms with his brothers
and sisters, but declared that none of them should ever
have any part of his property. To treat him as his son
and give him a child’s share in the property means that
the boy should inherit as though he was their own child,
which is equivalent to a formal legal adoption, provided
that the boy and his mother performed their part of
the contract which the mother had made. The evidence
is ample that Smith and his wife regarded this boy as
their son and that the boy so regarded it. At the time
of his adoption Mr. Smith had very little, if any, prop-
erty. The boy was an active, energetic, and dutiful boy.
They procured some land, farmed it, and developed it.
Smith himself was not able physically to do much farm
work, but the boy was vigilant, active, and competent,
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and they were successful in accumulating property
continuing in the same manner until the boy was 24 years
old -and was married, and then they all moved to town,
and Smith and the young man established a business
in town in the name of ‘‘J. L. Smith & Son.”’

This court has been frequently required to construe
and apply our statute of frauds. Its application in cases
of this character has been pretty thoroughly defined
in Kofka v. Rosicky, 41 Neb. 328, and other similar cases.
The contract must be definite, and must be clearly prov-
ed. If there is but one witness to the terms of the con-
tract, the circumstances of entering into the contract
must be entirely consistent with its existence as testified
to by this witness. The proof of part performance under
section 2626, Rev. St. 1913, must be clear and unequivo-
cal, and such part performance must be without other
sufficient consideration and be so related to the contract
as to render it clear that it was performed with refer-
ence to the contract.

When the evidence is clear and satisfactory, the duty
of a court of equity is also clear. The law is as vigi-
lant to guard against the fraud of designing persons
who may obtain the consideration for a verbal agreement
without the intention of performing as agreed and so
obtain something for nothing, as it is to prevent ob-
taining property by false testimony of the existence of
a contract that was in fact never made.

In this case we have the evidence of two witnesses to
the contract, one of whom is apparently wholly disin-
terested. The circumstances render it highly probable
that such a contract would be in the interest of both
parties to it. The performance of the contract by the
plaintiff is equally clear. He performed all duties of a
son until he became of age, without wages or other com-
pensation than his support and the kindness of his pro-
tectors, and was regarded as a son by both Mr. and Mrs.
Smith. If we say that he might have done all this for
the benefits he received while rendering those services,
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the fact that he still continued as a son and rendered
valuable services after he became of legal age, without
any consideration except this contract, cannot be referred
to any other than the contract alleged, and it must be
regarded that he had performed the contract on his
part. The fact that when he was married and left the
farm Mr. and Mrs. Smith, not having any other children,
left the farm also, and they all established a business
together in the partnership name of ¢“J. L. Smith &
Son,’’ is corroboration of the existence of the contract
and performance thereof. v

The judgment of the distriet court is

AFFIRMED.
Lerrow, J., not sitting.

Tony NANFITO, ADMINISTRATOR, APPELLANT, v. CHICAGO,
BurLiveToN & QUINcY Ratiroap COMPANY, APPELLEE.

FiLep June 23, 1919. Ne. 20501.

1. Master and Servant: FEDERAL EMPLOYERS' LIABILITY ACT: ACTION:
PLEADING. In an action against the employer under the federal em-
ployers’ liability act, some specific act of negligence on the part of the
employer. must be alleged and proved.

: NEcLIGENCE. The fact that an engine was moving
four or five miles an hour in the switching yards of a railroad
company, is not in itself evidence of negligence.

3. Evidence. The testimony of witnesses, who were near the place
of the accident at the time, that they did not hear the bell, without
further explanation, is not sufficient to overcome positive evidence of
reliable and competent witnesses that the bell was ringing,

"AppeaL from the district court for Douglas county:
WiLniam A. Repick, Juoce. Affirmed.

Gaines & Van Orsdel, for appellant.

Bryon Clark, Jesse L. Root and J. W. Weingarten,
contra.
103 Neb.—37
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SEpewiIck, J.

Cirino Dimauro, an employee of the defendant com-
pany, was struck by an engine of the company and
killed in its yards in Gibson, Nebraska; and the adminis-
trator of his estate brings this action to recover damages
under the federal employers’ liability act. That act
provides for liability ¢‘for such injury or death result-
ing in whole or in part from the negligence of any of
the officers, agents, or employees of such carrier, or by
reason of any defect or insufficiency, due to its negli-
gence, in its cars, engines, appliances, machinery, track,
roadbed, works, boats, wharves, or other equipment.”’
35 U. S. St. at Large, ch. 149, sec. 1, p. 65. It seems that
the federal courts have so construed this act that there
is no liability thereunder without proof of negligence
of the defendant which was the proximate cause of the
injury complained of. In Missouri, K. & T. R. Co. .
Foreman, 174 Fed. 377, the law is stated in the syllabus
to be: ‘‘The fact of an accident in which a railroad
employee is injured carries with it no presumption of
negligence on the part of the company; but, in order to
render it liable, some specific act of negligence must
“be affirmatively shown.”” And in the opinion it is said:
‘It was incumbent upon plaintiffs, before such recovery
could be had, to both allege and prove, not only the
cause which operated to produce the death, but, also,
that such cause had its origin in some specific and par-
ticular negligent act of the defendant, for the result
of which it was legally liable.”” The rule of evidence
is, in that case, quoted from an opinion of the supreme
court of the United States, in Patton v. Texas & P. E.
Co., 179 U. S. 658, by Justice Brewer: ‘‘The fact
of accident carries with it no presumption of negligence
on the part of the employer, and it is an affirmative fact
for the injured employee to establish that the employer
has been guilty of negligence. Tezxas & Paczﬁc Razlu/ay
.’” B”’”’Pﬁ' 166 T7. 8. 617. * * * T{ is not sufficient

for the employee to show that the employer may have
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been guilty of negligence; the evidence must point to
the fact that he was. And where the testimony leaves
the matter uncertain and shows that any one of half a
dozen things may have brought about the injury, for
some of which the employer is responsible and for
some of which he is not, it is not for the jury to guess
between these half a dozen causes and find that the negli-
gence of the employer was the real cause, when there
is no satisfactory foundation in the testimony for that
conclusion. If the employee is unable to adduce suffi-
cient evidence to show negligence on the part of the em-
ployer, it is only one of the many cases in which the
plaintiff fails in his testimony, and no mere sympathy
for the unfortunate victim of an accident, justifies any
departure from settled rules of proof resting upon all
plaintiffs.”” Seaboard A. L. R. Co. v. Horton, 233 U. S.
492, 501, 502. The allegation in the petition is that the
‘“‘company so carelessly and negligently operated,
through its agents, the engine heréinbefore referred to
and described, along the main line of its railroad at a
careless and high rate of speed and without giving any
signals, either by whistle or bell, to said Cirino Di-
mauro. That the said railroad company, with its
engine, did on the date hereinbefore mentioned, at 9
a. m., run over and instantly kill the said Cirino
Dimauro.”” There is no other allegation of negligence
or misconduct of any kind on the part of the railroad
company, or of any defect or insufficiency due to megli-
gence of the defendant.

The court instructed the jury to find a verdict for the
defendant, and the question presented is whether there
is sufficient evidence that the engine was being run at a
careless and high rate of speed, or without giving any
signal by whistle or bell, from which the jury might-
find negligence on the part of the defendant. Our at-
tention has not been called to any evidence of a higher
rate of speed than from four to five miles an hour.
Thereé is direct evidence that the bell was automatically -
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ringing from the time that the engine ‘‘started to move.”’
Omne witness, who was working in the yards at the time,
was questioned by the plaintiff, and answered, as follows:
““Q. What were you doing? A. 1 was cleaning snow
off the switches. Q. On the main track or on a side
track? A. On the main line of the station. Q. Had
the engine come through the switch, or passed through
the switch, and was it on the main track when it passed
you? A. I was just raising myself up to take a little
rest, and I saw the engine coming, going towards Omaha
on the main line. Q. Did you hear this engine give any
signal of any kind prior to the time it passed the
station at Gibson, Nebraska? If so, what kind of signal
did it give? A. Didn’t heard none signals. Q. Did
you hear it whistle? A. No, sir; nothing. Q. Did you
hear the bell ring? A. No, sir.”” Other witnesses testi-
fied in the same manner, but no witness testified direct-
ly that the bell was not ringing, or even that his atten-
tion was attracted to the matter and that ke had mno
recollection of hearing the bell. Such testimony does
not contradict the positive evidence that the bell was
ringing. Kielbeck v. Chicago, B. & Q. R. Co., 70 Neb.
571; Hoffard v. Illinots C. R. Co., 138 1a. 543, 16 L. R.
A. n.s. 797.

As there was not sufficient evidence to Justify the
finding of negligence on the part of the defendant which
was the proximate cause of the injury, the court was
right in instructing a verdict for the defendant.

The judgment of the district court is

AFFIRMEB.

ArTHUR J. KOENIGSTEIN V. STATE OF NEBRASKA.
Firep June 23, 1919. Ne. 26606.

1. Criminal Law: EVIDENCE: ADMISSIBILITY. When a witness has
been previously examined in open court with the opportunity fer
cross-examination, which has been fully availed of, and the wit-
ness cannot be precured for examination at the second trial, the
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evidence so given upon a former trial for the same offense may
be used on the second trial.

2, : H . In such case, it must affirmatively appear
that the personal attendance of the witness at the trial cannot
be had.

3. H : : DiscreTIoN oF CourT. This question is in
the sound discretion of the trial court, and that discretion wilt not
be interfered with upon appeal unless an abuse of discretion is
affirmatively shown.,

ReasoNaBLE Dousr: INsTRUCTION. In a criminal trial,
it is error to instruct the jury to take into consideration “all
the circumstances established beyond a reasonable doubt by the
evidence, bearing on the respective questions and facts testified
te by the witnesses.”

: Proor. The ultimate facts necessary to a con-
viction must be established beyond a reasonable doubt, but it is
not necessary that the minor circumstances relied on by the state
to establish such ultimate facts should be proved with the same
degree of certainty.

EvipENcE: REPETITION. If a witness in rebuttal is er-
reneously allowed to repeat the evidence given by him in his
direct examination, such error will not require a reversal unless
it affirmatively appears that the defendant may have been preju-
diced thereby.

ExcLusioN oF EvipENcE. It is not reversible error to
refuse to allow proof of matters that are conceded by all parties.
: MoTioN To AcQuIT. A motion to direct an acquittal should
not be sustained if the evidence is such that reasonable minds
might differ as to the guilt of the defendant under the evidence
and instructions of the court.

Error to the district court for Madison county: Anson
A. WeLcH, Jubce. Affirmed.

Reese & Stout and Jack Koenigstein, for plaintiff in
error.

Willis E. Reed, Attorney General, Charles S. Roe and
M. D. Tyler, contra.

SEDGWICK, J.

The defendant was convieted of accepting a bribe from
Nannie Meyers, who was keeper of a house of prost1tu-
tion at Norfolk, while he was county attorney, in con-
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sideration of protecting her from prosecution for vio-
lation of the law. A former conviction upon the same
information was reversed by this court. 101 Neb. 229.
In that opinion the nature of . the evidence in support
of the charge is fully stated, and the evidence on this
second trial is similar in character. The witness Nannie
Meyers was not present in court at the trial, and her
evidence given upon the former trial was by the court
allowed to be read in evidence over the objection of the
defendant.

The first question now presented, and the one prin-
cipally relied upon in the brief of defendant, is as to
the competency of this evidence. The constitutional pro-
vision that ‘‘the accused shall have the rightt * * *
to meet the witnesses against him face to face '’ (Const.,
art. I, sec. 11) guarantees a very important right for
the protection of the defendant. When a witness has
been previously examined in open court, with the op-
portunity for cross-examination, which has been fully
availed of, and the witness cannot be procured for
examination at the second trial, the evidence so given
upon a former trial for the same offense is universally
held to bé competent, and may be necessary to prevent
a failure of justice. Hair v. State, 16 Neb. 601. The
important question in such a case is whether it sufficient-
ly appears that the personal attendance of the witness
at the trial cannot be had. If it appears that the personal
attendance of the witness might have been obtained by
diligence on the part of the prosecution, the reading of
the former evidence will not be allowed, and if it appears
probable that the witness may be found and his exam-
ination be had in open court within a reasonable time,
the trial will ordinarily be delayed for that purpose. In
this case the trial had bheen adjourned from a former
term of court and an order had been entered that the
witnesses for the state should give an undertaking
for their appearance at the trial. Pursuant to this
order, the witness in question had deposited money in the
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amount of the required recognizance as fixed by the court
in lieu of bond. When she failed to appear, a formal
forfeiture of her recognizance was entered and the money
paid into court. The case had been set down for trial
on Monday, the 18th of February, 1918, and on Friday,
the 15th, a subpena was issued for this witness and
placed in the hands of the sheriff for service. This sub-
peena was returned by the sheriff, and on the return it
was said that after diligent search the witness could
not be found. On Monday, the 18th, a capias was issued
for this witness, and again returned by the sheriff that
he was unable to find the witness. The sheriff was also
examined as a witness, and testified that he went to
the residence of the witness, and found no one there
and the doors were locked, and that he had made in.
quiries in regard to the whereabouts of the witness, and -
was unable to find her. There was also evidence that
the witness had recently been known to be in places
outside of the state of Nebraska. It is strenuously in-
sisted that under these circumstances it was an abuse of
discretion on the part of the trial court to permit the
reading of the former testimony. It appears that
there are different statutes in the various states in re-
gard to reading former testimony of an absent witness.

“If the witness has disappeared from observation, he
is in effect unavailable for the purpose of compelling
his attendance. Such a disappearance is shown by the
party’s inability to find him after diligent search. The
only objection to recognizing this ground of unavailabili-
ty is the possibility of collusion between party and wit-
ness; but, supposing the court to be satisfied that there
has been no collusion and that the search has been bona
fide, this objection loseg~all its force. For former testi-
mony this cause of unavailibility has long been recogniz-
ed.”” 2 Wigmore, Evidence, sec. 1405.

In 17 C. J. pp. 240-242, it is said: ‘‘The discretion of
the court is very broad in determining questions relating
to the reception of evidence and is reviewable only for
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abuse. The broadest application of this principle covers
the rulings of the trial court on the relevancy of evi-
dence, especially with respect to its remoteness. Similar-
ly, the trial court’s rulings on the admissibility of cir-
cumstantial evidence are treated with great respect, and
the general rule applies with peculiar force to the re-
ception or rejection of testimony given at prior pro-
ceedings. * * * Similarly, it is peculiarly the prov-
ince of the trial, as distinguished from the appellate,
court to pass on the preliminary proofs essential to
the admission of certain kinds of evidence, such as evi-
dence received in prior proceedings, dying declarations,
and secondary evidence generally.”’

This presents two very important questions: (1) Have
the officer and prosecuting attorney acted in good
faith in attempting to find this witness and procuring
her at the trial; (2) Is there any ground to suppose that
the defendant connived at her absence? The text-writers
agree that the matter of allowing the former evidence
to be read is in the discretion of the trial court. From
the two foregoing propositions that are very prominent
in this case, the necessity of leaving the matter to the
discretion of the trial court is very apparent. The
trial judge, knowing the witnesses, knowing what evi-
dence has been offered, and knowing the conditions and
appearance of the parties and the facts surrounding the
trial so far as it has gone, can form an opinion as to
whether the prosecuting attorney and officer have acted
in good faith and are unable to find the witness, and so
her presence is not available. And, if the trial judge
sees the conduct of the defendant and his counsel, and
knows all the conditions surrounding the case, he can
estimate whether there is a proRability that the defend-
ant at least consented to her being absent. We suppose,
therefore, all will agree that we ought not to reverse
the action of the trial judge upon such questions as
this, unless the facts proved make it clearly appear that
he has abused his discretion. We cannot find that
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there was such an abuse of discretion as to require a
reversal. The evidence was very important. If it was
rejected, there was probability of a failure of justice.
On the other hand, the right to have the witness present
in court with opportunity to cross-examine, and to im-
peach her evidence if necessary—a right given the de-
fendant by our fundamental law—cannot be lightly dis-
regarded. This witness had been going from place to
place within and without the state for some time before
the trial, and yet no attempt was made to have sub-
pena served. Was the state. attempting to prevent
further cross-examination and so avoid the risk of im-
peaching evidence which might have been different after
the former trial, or was the defendant in collusion with
the witness for the very purpose of avoiding her evi-
dence? The trial court had named the proper amount
of an undertaking necessary to procure the attendance
of this witness at the trial, and she had deposited that
amount as a guaranty that she would be present. A
few days before the time set for trial, the prosecuting
attorney had called this witness at the telephone and
she had assared him that she would be present. When
she failed to appear, a writ was issued, and the sheriff
reported that she could not be found. Her deposit was
forfeited and her evidence at the former trial read to
the jury on the trial. Such conditions clearly make a
case for the exercise of the discretion of the trial court.
The court instructed the jury: ‘“In determining
whether or not the defendant is guilty of the crimes
charged in any count of the indictment, youn will take in-
to consideration all the evidence bearing thereon which
has not by the court during the progress of the trial
been stricken, and all the circumstances established be-
yond a reasonable doubt by the evidence, bearing on the
respective questions and facts testified to by the wit-
nesses.”” The instruetion is without doubt erroneous.
““While each and every ultimate and essential fact
necessary to a conviction in a criminal case must be
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established beyond a reasonable doubt, where a con-
viction depends entirely on different circumstances, ar-
ranged linkwise, connecting the defendant with the crime
charged, yet it is not necessary that the minor circum-
stances relied on by the state to establish such ultimate
and essential facts should be proved with the same de-
gree of certainty, as some of these may fail of proof,
and yet those essential to conviction be found from
other evidence beyond a reasonable doubt.”” State v.
Cohen, 75 Am. St. Rep. 213 (108 Ia. 208). In the opinion
it is said: ‘“It is not necessary that each essential fact in
the chain of circumstances solely relied on to connect
the accused with the commission of the offense, when
separately considered, be found beyond reasonable doubt.
Such a fact, though having little to sustain it when
standing alone, may derive such support from others
immediately connected therewith as to exclude all doubt
of its existence.”’ ‘

The conviction in this case did not in any sense de-
pend ‘‘entirely on different circumstances, arranged link-
wise, connecting the defendant with the crime charged.”’
There were ‘‘minor circumstances relied on by the state
to establish the ultimate and essential facts.”” Many
cases are cited in the opinion above referred to, and
in the note in the American State Reports, illustrating
the proper application of the rule that the guilt of the
defendant in a eriminal prosecution must be established
beyond reasonable doubt. The error in this instruction
was principally prejudicial to the prosecution. There
“were many circumstances in the evidence, no one of
which taken by itself was established beyond reasonable
doubt, and yet, considered together the effect of each
circumstance upon the evidence relating to other eir-
cumstances in the case is not to be disregarded. When
we consider the character of the evidence offered by the
defendant and the instructions of the court as a whole
bearing upon the presumptions of innocence and the
burden of proof, it does not so clearly appear that the
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defendant might have been prejudiced by the instruction
as to require a reversal on that account.

An attempt was made by the defense to impeach one
of the witnesses for the prosecution. The foundation
for this impeachment appears to have been laid in the
cross-examination of the witness, who denied that he had
made the statements attributed to him. After the de-
fendant had introduced evidence tending to show that
such statements had been made by the witness, the pros-
ecution was allowed to recall the witness in rebuttal, and
it is contended that, as the witness simply reiterated his
denial, the court erred in allowing him to be recalled in
rebuttal over the objection of the defendant. If this
contention was well founded, it would follow that the re-
butting testimony was unnecessary, and in that sense
immaterial; but in what manner it prejudiced the de-
fendant is not pointed out in the briefs.

It is complained that the court refused to allow the
defendant to prove that, while he was necessarily ab-
sent from the state, ‘‘he arranged with his brother, Mr.
Jack Koeningstein, a member of the bar, to look after
the legal business of Madison county.”” It is admitted
that, while the defendant was absent, his brother did
attend to his business, including his duties as county
attorney. Whether he was regularly appointed by the
defendant and the county commissioners to do so would
not seem to be material.

The court properly refused the defendant’s motion
for a directed verdict, and, as we have found no prej-
udicial error requiring a reversal, the judgment of the
district court is

AFFIRMED.
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Cart O. SCHLANBUSCH, APPELLEE, V. FRED SCHLANBUSCH,
APPELLANT.

FrLep June 23, 1919. No. 20910.

1. Appeal: ARBITRATION: EFFEcT. When an ordinary law action is
pending in this court on appeal, and the parties by agreement
settle and dispose of the whole controversey, it becomes, so far
as this court is concerned, a moot case, and will not be further
investigated, but will be dismissed. An arbitration under the
statute, without order of court, amounts to such settlement.

DisMIsSSAL: LaAw oF THE CASE. Such order of
dismissal becomes the law of the case and will be so regarded
upon appeal from a subsequent judgment of the district court
on the arbitration, and the judgment of the district court upon
such arbitration will, upon appeal to this court, be considered as
though there had been no prior litigation between the parties.

ARBITRATION AND AWARD: BILrL oF ExceptionNs. In such
arbitration, the arbitrators must state their findings of fact and
conclusions of law. When the agreement for arbitration specifies
the particular questions to be determined, and the award sub-
stantially meets these requirements, and evidence is taken before
the district court upon objection that the award is defective in
this respect, and such evidence is not preserved in a bill of ex-
ceptions, we cannot find that the court erred in holding the award
sufficiently specific in that regard.

WaIVER. When objections raised in this court are not
discussed in the brief, they will ordinarily be considered as waived.

Arpear. from the district court for Boone county:
Freverick W. Button, Jupce. Affirmed.

A. M. Post, Frank D. Williams and J. S. Armstrong,
for appellant.

A. E. Garten and Vail & Flory, contra.

SEDGWICK, J.

After this appellee, Carl O. Schlanbusch, had taken
an appeal to this court from a judgment rendered in the
distriet court for Boone county in a suit between him-

self and his brother, Fred A. Schlanbusch, the two
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brothers agreed to submit all the matters between them
to arbitration, which was done, and the findings of thc
arbitrators were filed in the district court. The fact
of this arbitration having been brought before this
court, the judgment that had been entered before the
arbitration was had was reversed, and that cause dis-
missed_ 102 Neb. 462. Afterwards, upon the application
of the appellee, the district court entered judgment upon
the award of the arbitrators, and the appeal is from
that judgment.

The appellant contends that ‘‘the provision for arbi-
tration of pending suits by order of court is mandatory
and exclusive, and its observance essential in order to
invest the proceeding with the character of a statutory
arbitration.’’ If this arbitration had been while the case
was pending in the district court, this contention would
require careful consideration. This court, however, is
without original jurisdiction of such controversies be-
tween parties, and the district court had lost jurisdiction
of the matter by the appeal to this court. When an
ordinary law action is pending in this court on appeal,
and the parties by agreement settle and dispose of the
whole controversy, it becomes, so far as this court is
concerned, a moot case, and will not be further in-
vestigated, but will be dismissed. An arbitration is the
most formal kind of agreement to adjust matters with-
out further litigation, and, when the controversies be-
tween the parties had been thus disposed of, this court
dismissed the case with the following statement: ¢‘The
statute provides the practice in the court to which the
arbitration is returned, and that practice and the juris-
diction of the district court therein are not affected by
this decision. The parties cannot longer litigate in this
case, after they have agreed upon the matters involved.”’
This is ‘““the law of the case,”” and disposed of the
litigation and relegated the parties to their arbitration
under the statute.
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Fred A. Schlanbusch filed in the district court ob-
jections to the arbitration, assigning three grounds of ob-
jection: (1) That the court had ‘‘no jurisdiction over
said cause and the subject-matter thereof; (2) that
the evidence is insufficient in law to support said award
and the findings therein;’’ and (3) ‘‘that there is no
evidence to support said findings and said award.”” And
Carl O. Schlanbusch filed a motion to confirm the re-
port of the drbitrators, and for judgment thereon.

The record recites that on the 24th day of July, 1918,
“‘this cause came on to be heard on the motion of plain-
tiff to confirm the award,’’ ete., that trial was had on
the issues thus presented. KEvidence was taken in open
court, but the evidence is not preserved in a bill of ex-
ceptions, and is therefore not before us. After the court
had taken this under advisement, Fred A. Schlanbusch
filed a motion to set aside the award, and also a supple-
mental motion to amend objection numbered 17 of this
motion to set aside the award. Additional evidence was
taken but not preserved for our consideration. The court
allowed the amendment of objection 17, and overruled
the objections to the award, with ‘‘leave to attach to
his said objections certified copies of the affidavits of
Fred A. Schlanbusch and S. B. Morehead, clerk of dis-
trict court, and the same, when so attached, to be held
and considered as originals thereof;”” but no effort
was made to preserve the oral evidence formally taken.
The court then entered an order confirming the award
of the arbitrators. Under the former decisions of this
court, this arbitration is to be considered as a statutory
arbitration in all respects as though there had been no
prior litigation between the parties.

The first objection now insisted upon -is that ‘‘the
arbitrators failed to separately state their findings of
fact and coneclusions of law.’” This is necessary, as held
in Burkland v. Johnson, 50 Neb. 858. The agreement
for arbitration specified the particular questions to be
determined, and the award substantially meets these re-
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quirements. Upon consideration of the oral testimony
taken, the court found that the award was sufficiently
specific, and, not having that evidence before us, we can-
not say the court erred in so holding.

Two other objections are suggested, but not discussed
in the brief, and we have discovered no sufficient reason
in the record for reversing the order of the district court
in overruling those objections,

The judgment of the district court is

AFFIRMED.

Lerron J., not sitting.

WinLiaM MILLER V. STATE oF NEBRASKA.

FiLep JUNE 23, 1919, No. 20939.

1. Criminal Law: VARIANCE. A conviction under section 8767, Rev.
St. 1913, defining adultery, will not be set aside because the charge
was that the accused, being an unmarried man, had sexual inter-
course with the prosecuting witness, a married woman, when the
evidence showe@ that the accused was a married man and the
woman a married woman. The variance, if any, would be harmless
error.

EVIDENCE. The charge being sexual intercourse in eir-
cumstances constituting adultery, which the defendant denied,
the state was permitted, over the objection of defendant, to intro-
duce his alleged child in evidence; the man being colored and the
woman and her husband white. Held, not error. In the circum-
stances of the case, the evidence was properly admitted as bearing
upon the question whether the accused had sustained improper
relations with the prosecuting witness.

3. Adultery: EviDENCE: CoRROBORATION. Evidence examined, and held
that the evidence of the prosecuting witness was sufficiently cor-
reborated.

Error to the district court for Lancaster county : FRED-
erIcK E. SurpHERD, JUDcE. Affirmed.

R. J. Green, for plaintiff in error.
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Clarence A. Dawvis, Attorney General, John B. Barnes
and George W. Ayres, contra.

CornisH, J.

Defendant (plaintiff in error), convieted of adultery,
appeals. :

A variance is urged as follows: The charge was that
the defendant, ‘“‘being an unmarried man,”’ had sexual
intercourse with the prosecuting witness, a ‘‘married
woman.”’ It is urged that the convietion must be set
aside because the evidence indicates that at the time de-
fendant was a ‘‘married man.”” It will be observed that
the variance urged is quite technical, because, from a
moral standpoint, if he were in fact married, the greater
the offense. The statute (Rev. St. 1913, sec. 8767), in
defining adultery, in one clause instances the case of the
“‘unmarried man’’ sustaining the relation with a
““married woman,’’ but in another clause instances the
case of the ‘““married man’’ sustaining the relation with
‘‘another woman,’’ and either of these instaneces, as well
as others described, constitutes the offense known as
adultery. While it is true that the accused ought not to be
convicted if innocent, and, as a matter of procedure, ought
not to be convicted of one offense, when charged with
“another, it is difficult to see how he can claim prejudicial
error in not being permitted to escape convietion by
proving a fact which, if true, does not acquit him of
the offense, but which still leaves him guilty of the same
offense, committed under circumstances more aggravated
than those charged. We are of opinion that, if there was
error in this particular, it is harmless error.

It is urged that the status of the prosecuting witness
as a married woman was not proved. We do not think
we could so find without invading the province of the
jury. The evidence does not show that the defendant at
the time believed that she was a widow.

The accused is a colored man. The woman is white.
Consistent with the time during which the illicit relation
was sustained, a child was born. This infant in arm- g
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was offered as corroborative evidence to show the ac-
" cused to be its father. This is assigned as error. We
have held that this is not ordinarily permissible in
bastardy cases. It is ordinarily unnecessary, and may
improperly influence the jury in its deliberations. It
is very possible that in this case it should not have been
permitted, had the defendant objected, admitting at the
same time that the prosecuting witness had given birth
to a child bearing evidence that its father was of colored
blood. There was evidence that he was at her house
daily at about the time. We are of opinion that the
evidence was properly admissible as a circumstance bear-
ing upon defendant’s guilt. 2 Ency. of Evi. 254; Clark
v. Bradstreet, 80 Me. 454.

It is further urged that the evidence of the prosecut-
ing witness is not corroborated. The woman’s son, 14
years old, testified that the accused was at her home
daily, both in daytime and nighttime, showing that he
had opportunity to commit the offense. The circum-
stances were suspicious, and the fact that the colored
child was born was also corroborative.

The defendant raises the question whether one of the
jurors, a man of foreign birth, was an elector. It is
not contended that he was otherwise disqualified. This
is an objection which should have been raised at the
time of impaneling the jury. Otherwise, it is waived.

AFFIRMED.

Lerrox and SEDGWICK, JJ., not sitting.

103 Neb.—38
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Barnum v. Handschiegel.

JoEN F'. BARNUM, APPELLEE, v. JoE HANDSCHIEGEL, APPEL~
LANT.

ALBERT R. KENNEDY, APPELLEE, V. JOE HANDSCHIEGEL, AP-
PELLANT.

FiLep JUNE 23, 1919. No. 20483.

1, Waters: “Storack RESERVOIR.” A dam built across a creek channel
from bank to bank to impound water comes within the exception
noted in section 3444, Rev. St. 1913, which provides that “a
reservoir constructed for the purpose of holding water back and
raising it in order that it may be applied to lands of a higher level
or given a greater head for power, shall not be considered a
storage reservoir.”

. BREAKING OF DaM: LIABILITY. An upper riparian owner
who constructs a dam across a creek channel is not liable for
damages arising from the breaking thereof, unless the dam has
been negligently constructed or maintained.

: DaMace: BURDEN oF PROOF. When damage ensues
from the breaking of a dam across a creek channel the burden of
proof is upon the plaintiff; but, when he has established the
breaking and resulting injury, he has made a primae facie case.
The defendant must then show that the dam was not negligently
constructed or maintained.

AppeaL from the distriet court for Dawes county:
Wirviam H. Westover, Junce. Reversed.

B. P. McKelvey, E. D. Crites and F. A. Crites, for ap-
pellant.

J. E. Porter, contra.

Dzan, J.

John F. Barnum and Albert R. Kennedy are lower
riparian owners on White Clay creek in Dawes county.
They began separate actions against three upper ripar-
ian owners to recover for damages sustained, as alleged

or embankment’’ erected by defendants across the chan-
nel of White Clay creek and the consequent escape of a
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large and destructive body of water over and upon
plaintiffs’ land. The suits were dismissed as to all de-
fendants except Joe Handschiegel, against whom Barnum
recovered a judgment for $210, and against whom Ken-
nedy recovered a judgment for $442. Defendant Hand-
schiegel appealed.

The issues in both cases are identical. Pursuant to
agreement in the district court, they were heard together,
and they will be disposed of here as one ~ase.

Plaintiffs alleged that defendants maintained on their
land ‘‘a water storage reservoir formed by placing
across the channel and from bank to bank of said White
Clay creek an earth dam or embankment about twenty
(20) feet high, whereby a large body of the waters of
said stream were held back upon defendants’ said land
in storage as an ice and fish reservoir and for irrigation
and other uses beneficial to defendants.”” It was alleged,
too. that the dam was not properly constructed so as to
prevent ‘‘injury and breaking by the ordinary high
waters to which said creek is subject in springtime of
each year and during heavy rains,”’ and that in March,
1917, because of defective construction, the dam broke
and plaintiffs respectively sustained the damage com-
plained of. | ‘

The answer alleged that the plans of the dam were
submitted to and approved by the state board of ir-
rigation, and that it was constructed and installed under
the supervision and direction of the board ‘‘with reason-
able and ordinary care and skill, so that said dam was
at all times capable of resisting the waters of said stream
in times of ordinary, usual and reasonably to be antici-
pated freshets, and such extraordinary flows of water
as the defendant might reasonably have expected would
flow down said creek.”” It was also pleaded that the
break in the dam was caused by ‘‘an unusual and extraor-
dinary and unprecedented freshet and high water on
said White Clay creek, and its said affluent, not reason-
ably to be expected, anticipated and provided for by any
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ordinarily prudent person, and that the same was not to
be and was not anticipated by said defendant Joe Hand-
schiegel in the exercise of reasonable and. ordinarily
prudent care.”” It was also alleged that the flood that
caused the dam to break was in part increased in volume
by an ‘‘unusual and unprecedented melting of heavy
snows.”” Defendant also pleaded that the breaking of
certain dams of upper riparian owners caused such a
volume of water to rush down White Clay creek that his
dam was thereby destroyed ‘‘without any fault or negli-
gence on his part.”” That the dam was destroyed by the
act of God, and not because of defendant’s negligence,
was sufficienty pleaded. 1 C. J. 1177.

Before any evidence was submitted, plaintiffs moved
“to withdraw from the consideration of the jury all
questions in the case except the amount of damages, if
any, sustained by plaintiffs.”” The court ruled: ¢ The
motion will be sustained for the following reasons: That
section 3444 of the Revised Statutes of 1913 provides
for the construction and maintenance of storage reser-
voirs for irrigation or any other useful purpose, and
among other things provides that ‘the owner or owners
of such storage reservoir shall be liable for damages aris-
-ing from the leakage or overflow of the water thercefrom,
or from the breaking of the embankment of such reser-
voir.” In the opinion of the court this statute abrogates
the common-law rule in cases of this kind, and makes the
owner of the reservoir and of the dam absolutely liable
for .damages, and all damages resulting from the break-
ing of his dam. Under the pleadings in these cases, the
building and ownership of the dam is admitted, also its
breaking and destruction, and in the judgment of the
court the other defenses introduced herein and set up
in defendants’ answers do not constitute a defense as to
the liability of the owner of the dam for all damages
resulting from its breaking.”’

The court in its ruling apparently overlooked the con-
cluding part of section 3444, Rev. St. 1913, which reads:
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“Provided, however, a reservoir constructed for the
purpose of holding water back and raising it in order
that it may be applied to lands of a higher level or
given a greater head for power, shall not be considered
a storage reservoir.”” The bank to bank structure com-
plained of by plaintiffs was erected in the creek chan-
nel “‘for the purpose of holding water back and raising
it.”” Hence it comes within the exception of the act
which provides that such construction ‘‘shall not be con-
sidered a storage reservoir.”” In view of the exception
noted, we hold that the provision of the act in question
that imposes liability for the breaking of the embank-
ment of a ‘‘storage reservoir’’ does not apply to the
hreaking of a dam built across a creek chanmnel such as
that described in the pleadings. We do not, however,
decide the question of the liability of an upper riparian
owner in respect to damage arising, either from the
construction of a ‘‘storage reservoir’’ as designated in
the statute, or from the breaking of an embankment
thereof, that has been constructed under section 3444,
Rev. St. 1913, because such questions are not involved
here.

The exception in the statute apparently recognizes a
distinction that has been generally recognized as betwecen
a ‘“‘storage reservoir’’ into which water is diverted from
a natural stream anda dam that isbuilt acrossa creek
channel to raise water; the former being a use less usual,
while the latter is a use that has been recognized and
practised from time immemorial. At common law the
rule is that the owner is not relieved of liability for
damage that accrues to a lower riparian owner from the
breaking of the bank of a storage reservoir into which
water has been diverted unless such breaking is caused
by the act of God or vis major. Rylands v. Fletcher, L.
R. (Eng. & Irish) 3 H. L. 330; Nichols v. Marsland, L. R.
(Eng.) 2 Exch. Div. 1.

Tt seems that the owner of a dam erected across a
natural stream for the purpose of raising water for .
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irrigation, or power, or other useful purposes, in the
cvent of damage from breaking, is liable only for negli-
gent construction or maintenance. The act of God .is
of course always a defense. 3 Farnham, Water and
Water Rights, sec. 875; City Water Power Co. v. City of
Fergus Falls, 113 Minn. 33; Lapham v. Curtis, 5 Vt. 371;
Mayor of New York v. Bailey, 2 Denio (N. Y.) 433;
Pollett v. Long, 56 N. Y. 200; Inhabitants of Wendell v.
Pratt, 12 Allen (Mass.) 464; Inhabitants of Shrewsbury
v. Smith, 12 Cush. (Mass.) 177; Gray v. Harris, 107 Mass.
492; Moore v. San Vicente Lumber Co., 175 Cal. 212;
Parker v. Larsen, 86 Cal. 236. Teller, J., in a dissenting
opinion in North Sterling District v. Dickman, 59 Colo.
169, aptly says: ‘‘The basis of the Rylands rule is the
distinction between the natural and the nonnatural use
of land, and it applies only in the latter case. From
time immemorial streams have been the source of power,
and the placing of dams on them is a natural use of
them. Hence, it has been generally held that for the
breaking of such a-dam there is no liability in the ab-
sence of neligence.”

The burden of proof is upon the plaintiff; but, when he
has established the breaking of a dam and resulting in-
jury, he has made a prima facie case. The defendant
must then show that the dam was not negligently con-
structed or maintained. From the nature of the case
it would be difficult, if not impossible, for a plaintiff to
prove the existence of a defect in a dam that caused it
to break. The facts attending the construction and main-
tenance of a dam being peculiarly within the knowledge
of the owner, he should be required to show the exer-
cise of a degree of care commensurate with the injury
that might occur in the event that the dam should break.

The building of dams in creeks for the purpose of
raising water and the construction of irrigation projects
for the advancement of agriculture, or to obtain power,
or for other useful purposes, is a matter of increasing
importance in the development of the natural resources
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of the state and of the west generally. This enterprise
has been fostered by wise legislative enactment and its
growth encouraged by such means as are consistent with
safety to life and property. It is common knowledge
that the artificial accumulation of a large body of water
above the ordinary level by means of a dam or by
diversion to a ‘‘storage reservoir’’ may become a dan-
gerous element if permitted to break its barriers and
escape. Doubtless with some such thought in mind the
legislature enacted section 3421, Rev. St. 1913, which
provides: ¢ Any person, corporation or association here-
after intending to construct any dam for reservoir pur-
poses or across the channel of any running stream, shall,
before beginning such construction, submit the plan of
the same to the state board of irrigation, highways and
drainage for their examination and approval, and no
dam shall be constructed until the same shall have been
approved by such board.”” For a violation of the act
by a riparian owner a severe penalty is provided. The
law imposes a very great responsibility on the board,
and it follows that the utmost care and viligance de-
volves upon that body in the exercise of its duty in the
premises.

In view of the pleadings and the authorities, the trial
court erred in refusing to permit defendant to submit
proof of the allegations of his answer. The judgment
is therefore reversed and the cause remanded for further
proceedings not inconsistent with this opinion.

REVERSED.

B. P. Tirman, apPELLEE, V. W. C. COOPER, APPELLANT.
Firep JUNE 23, 1919. No. 20317.

Bills and Notes: DigEcTioN oF VErDICT. In an action on a promissery
note, when the defense pleaded is failure of consideration, it is
not error for the trial judge to direct a verdict for plaintiff, when
the proof adduced by defendant in support of his plea is merely
speculative and contingent, and has no basis of fact.
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APPEAL from the district court for Hamilton county:
GeorGE F. CorcoraN, Junce. Affirmed.

Fawcett & Mockett and M. F. Stanley, for appellant.

J. H. Grosvenor, contra.

AvrpricH, J.

This is a law action instituted to recover on g prom-
issory note given February 8, 1913, the sum of $275
and interest at 7 per cent. This note was given in part
payment for the purchase price of one certain stallion.
There was a trial to the jury, with the result that the
trial court directed a verdict for plaintiff for the full
amount of his claim. Defendant appeals.

The execution and delivery of the note are admitted,
and, as a defense to plaintiff’s action, defendant alleges
no consideration. The horse in question was purchased
on Ferbruary 8, 1913, and died March 18 of the same
vear. It is claimed that the plaintiff misrepresented
the health and general condition of the horse, and that
at the time of the purchase, or thereabouts, the horse
was afflicted with a rupture ‘‘along the diaphragm in.
the rib tissue—along the back and upper part of the
intestines and as far back as the kidneys, and the lungs
were somewhat abscessed; the breach was right over the
lungs, and that seemed to be the .seat of the inflam-
mation.”” This was shown by a post mortem exami-
naiion .whicit was had by a competent veterinarian, Al
parties agree that the conditions as found by this post
mortem was the real cause of the animal’s death. Now,
the question is: Did the horse have this rupture at the
time of the purchase, or thereabouts? Was it afflicted
with this fateful situation at the time the contract was
made and the horse delivered?

There is no fact brought out as to whether the horse
was affiicted with the rupture that caused his death at the
time of purchase. When the horse was afflicted with this
rupture and these conditions which led to its death is
only a theory, and not a fact. There is no question
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but what the horse died from the inflammation arising
from the rupture; but the question is: What was the
ultimate cause of this rupture, and, further, when was
it produced? From the evidence as disclosed in the
record, that is a mere theory, a mere speculation, so
remote and so contingent as to be wholly unreliable as
a basis for a verdict. This rupture, it is admitted, was
from six to ten inches long, and just ahead of the
stomach, over the lungs, and it was lengihwise of the
stomach through the inner tissue and inner muscle, and
it did not break through the outer tissue, and con-
sequently left a sack there, and the food had leaked
through. This appears from the evidence of Dr. Powers,
it being admitted that the time this affliction of the
horse occurred it was mere speculation, and is only an
opinion at the best as to what was his condition in regard
to this malady at the time of purchase. This being
true, there could be no ultimate fact for the jury to
pass upon. ‘‘From your examination of the breach,
or this cut, and from the circumstances of it, what is
vour opinion as to how long a horse affected that way
would survive a wound of that kind?’’ This was a
question propounded to Dr. Powers, veterinarian. His
reply was: ‘“That is a pretty hard question to answer,
Judge, because as I said—the conditions—he might last
much longer under certain conditions than others; it
would only have to be a matter of opinion, that is all.
Q. What is that 0p1n1on Mr. Powers? A. Why, the con-
dition of that breach, in my opinion— The Court: I
don’t think that is the question. The question is, how
long he would live. A. I can give my opinion; and I
say that, in the condition I found the breach, the horse

might hve, in my opinion, he might live two weeks, and
he might die in three or four days: Inflammation would
have to set up and get to the vital parts, and he might
live quite awhile. I wouldn 't want to make a statement
as to how long he would live.”” Further on in the
questions propounded to Dr. Powers, this question was
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asked: ‘‘Do I understand from your statement that
this is merely a matter of opinion, or conjecture? A.
Just simply an opinion, because it is the first case T ever
had like it and I couldn’t find any very good authority
on it. - Q. And do you mean for the jury to understand
that from that examination you were unot, in that
particular case, able to tell how long that breach had ex-
isted? A. No, sir, I don’t know.”’

This is the evidence of the defendant’s witness, and
he would be presumed to give the most favorable view
possible under the facts, and from the defendant’s own
theory, and from his own witness, we are unable to
state whether this breach, or rupture, afflicted the horse
at the time of the purchase, or whether it was in the
condition that it was found at the time of the post mort-
em. There is nothing definitely known as to the cause of
this breach or rupture; or when it occurred. Then a
proposition like this submitted to the jury would simply
allow them to delve into the realm of speculation, and if
they found a verdict it could not be based upon fact,
but upon mere speculation. In our opinion, in this theory
of the defendant’s case, he has not made a successful
defense.

The next proposition, although rather remote, and we
hardly see what materiality there is in it, is on the
question of the insurance. It appears from the record
uial vne Call, a memper of the association that owned
the horse, wrote insurance on domestic animals, and
that he solicited the defendant for insurance upon this
horse, and it was agreed that the horse should be insured
for $500, with a premivm of $50. The record disclosed
that is as far as the transaction ever got; that neither
party ever solicited the other to complete the transaction,
and it was left entirely open, with the result that at the
time of the horse’s death, through the carelessness of
both parties, the horse was never insured. Then, from
all the record and the evidence of the case, we think the
trial judge was right in directing a verdict for the
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plaintiff, as the defendant did not offer any tangible
cvidence productive of real facts that would in any way
show why he should not be held as liable on the note he
gave for the purchase price of this horse.
Therefore we conclude the verdict of the jury and the
finding of the court must be
AFFIRMED.

Sepewick, J., concurs in the conclusion.

Srtate, X REL. Grorce H. HuGHES, RELATOR, V. FRANKLIN
R. HoGEBOOM, RESPONDENT.

Firep JUNE 23, 1919. No. 20949.

Flections: NONPARTISAN JUDICTARY ACT: WRITING NAMES ON BALLOT.
Under the nonpartisan judiciary act, the voter may write in
upon the primary election ballot the name of any person as his
choice for nominee for the office, and such votes shall be counted;
and ‘“‘the two persons who received the highest number of votes
in said primary” shall have their names placed on the ballot
for the general election as the nominees for judges on the non-
partisan judiciary ballot. Rev. St. 1913, sec. 2211.

Original application in quo warranto to determine
right to office of county judge. Writ allowed.

J. B. Barnes, George W. Ayres and W. E. Hill, for
relator.

Henry E. Dress and John A. Miller, contra.

AvipricH, J.

This is an original action in quo warranto, brought in
this court to test the right to the office of county judge
of Logan county, of the respondent, Franklin R. Hoge-
boom. The relator and claimant to the office is George
H. Hughes. 4

At the primary election on August 21, 1918, the name
of the respondent was printed on the primary ballot as
a candidate for the nomination of county judge in and
for Logan county.
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The relator did not file for this office, but nine voters
wrote his name in and put a cross opposite his name, and
the canvassing board counted these votes for him. The
respondent received 191 votes at this nonpartisan pri-
mary election, and the relator received 9 votes, and at
the general election following in November the names
of the respondent and the relator were printed upon
the official ballot and voted for at the regular November
election; the relator receiving 200 votes and the respond-
ent 180. The relator at the close of the primary election
and within ten days paid his filing fee of $10 as is
required by the statute.- At the close of the official
clection in November, 1918, both respondent and relator
filed the required oath and bond as county judge, and
the county board approved both bonds, not knowing to
whom the office belonged. The respondent is in pos-
session of the office and refuses to relinquish it to the
relator, and the relator brings this action. The county
clerk, notwithstanding the relator received a majority
of the votes cast at the election for county judge, had
nevertheless issued a certificate of election to the re-
spondent.

One of the issues to be determined herein is: Was the
relator, George H. Hughes, legally nominated at the
primary? The second question is: Should the ballots
cast for relator at the general clection be considerad ae
legally eiecting him? 1t is obvious in the general election
laws of this state that nonpartisan law predominates and
must be taken into consideration in the election laws of
our state, and that these laws must be so interpreted
as to provide that a voter shall have his free and un-
trammeled choice of a candidate for office. This is funda-
mental and one of the essential requisites to a citizenship
that is the responsible architect for free institutions.
State v. Yankee, 129 Wis. 662.

In order that a voter may exercise his free choice in a
candidate for public office, and in order that he might
not further be hemmed in and bound by some arbitrary
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rule, the law provides, among other things, in section
1995, Rev. St. 1913: ““In each division, and beneath all
candidates placed there by nomination or petition, a
blank space shall be provided, into which electors may
write the name of any person for whom they wish to
vote and whose name is not printed upon the ballot.”’
So it was never the intention of the legislature to limit
the voter to the candidate whose name is printed on the
ballot, but left him to the choice of writing in the name
of any person for whom he wished to vote. Section 2211,
Rev. St. 1913, amended in chapter 37, Laws 1917, being
a portion of the nonpartisan judicial act, provided: “In
all other respects the general laws in force in this state
- respecting the holding, conducting and declaring the re-
sults of any such general election shall apply so far as
the same are applicable and not inconsistent with the
provisions of this article.”” Thus it is plain this judicial
act provides that every section of the election laws of
this state shall be read into and become a part of this
act in so far as they are not in conflict with the provi-
sions of the act, and necessary to its plan and purpose,
and every printed official ballot of this nonpartisan judi-
cial act provides, according to law, a blank space for the
voter to write in the name of any one whom he wishes
to vote far. In other words, it is the statutory provision
of the - election laws of this state that a blank space
be left for persons not named ‘‘in each division, and be-
neath all candidates placed there by nomination or pe-
tition, a blank space shall be provided, into which electors
may write the name of any person for whom they wish to
vote and whose name is not printed upon the ballot.”’
Rev. St. 1913, sec. 1995. Thus it is the policy of the
election laws of this state to make the provision so lib-
eral and unhampered that a voter can exercise the right
of suffrage for whomever he pleases, and shall not be
bound to vote exclusively for those whose names are
printed on the ballot, but for any one whom he chooses to
vote for, by writing in his name and placing a cross
opposite.
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Section 2209 provides: ‘“All candidates for * * *
county judge, shall file with the officer whose duty it
is to issue the certificate of election to the aforesaid
officers, a statement of such candidate in substantially
the following form.”” Then follows the form and peti-
tion of affidavit for judge. In section 2210 there is pro-
vided the form and the nonpartisan ballot for judiciary
officers; also this same section provides: ‘‘In all other
respects the paper ballot to be used in such primary
shall be the same as authorized by the ¢ Australian ballot
law’ of this state. In printing the aforesaid ballot, the
names shall not be arranged alphabetically, but shall be
rotated according to the following plan.”’ It is also pro-
vided in this same section that ‘‘the general primary
laws of the state, except in so far as the same have
been modified and changed by the provisions of this
article, shall govern and control.”” Thus it is clear that
these sections of the nonpartisan judiciary act are to be
considered as a part of the general primary law of the
state, except in so far as the primary law has been
modified and changed by the provisions of this section
just quoted. .

Then it is plain under the provisions of the section
just quoted and the provisions of the primary clection
law that, when the voter at the primary election wrote
in the name of the relator and placed a cross opposite,
the votor was CRCICising, 6oL vuly s statutory right, but
as well the right recognized by the general election laws
of this state.

The respondent and the relator appeared to have been
the only candidates who received the highest number of
votes at the primary election, and therefore were entitled
to have their names printed upon the ballot for the
general election that followed in November. This sec-
tion 1995, Rev. St. 1913, provides for a ‘‘blank space to
be left to vote for persons not named.”” Thus when the
name of the relator was written in by nine voters at
the primary election, these votes were cast in and by
authority of a statutory provision that gave the author-



Vor. 103} JANUARY TERM, 1919. 607

State, ex rel. Hughes, v. Hogeboom.

ity to the officers to place the name of the relator, to-
gether with that of respondent, upon the ballot for the
general election in November. It thus appears from the
various provisions and from the general election laws of
this state that the relator was duly and legally nominated
at the election held on August 21, 1918. Now the re-
spondent had from the 21st of ‘August, 1918, up to any
time hefore the general election to raise the objection
that he raised in this proceeding. This court has held
that, if an objection is to be raised, it must be done be-
fore the general election. State v. Norris, 37 Neb. 299.

The general purpose of holding an election is to deter-
mine the intention and choice of electors of the state
and nation as to what is their manifest desire, and as
to who shall perform the duties of a certain political
office, and the only way to ascertain this is from the
ballot, and whatever there may be in the preparation of
such ballot, these cannot be urged for the first time
after the election, because this method would clearly
defeat the express intention of the voter, and that is
the fundamental purpose of holding an election; so then
it follows that the voters of the state cannot be limited
to those candidates who have filed their names or their
petitions to be placed on the ballot at the primary, and,
in order to have the proceeding free and untrammeled,
it is permissible both by statute and by custom for a
voter to name his own candidate, and the name of the
person so written in and voted for by the elector has
the same standing as though his name were printed on
the ballot. This proceeding then was commenced some
time after the election in November, when it is the law
of the state that, whatever objection respondent might
have to urge, it should be instituted in the proper forum
sometime between the primary election in August and the
general election in November.

To allow proceedings to be instituted any time after
election would simply mean the defeat of the clearly
expressed intention of the voter. Tutt v. Hawkins, 53
Neb. 367. So important is the policy that a voter shall
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have the privilege of voting for whomecver he pleases
that some states have gone so far as to hold that where
at the same election a county judge was to be elected
for an unexpired term, and one for a succeeding full
term, and after several nomination papers were signed
by qualified electors, the candidate changed them by in-
terlining the words for the unexpired term, though by
reason of such alteration the party was not legally
nominated to fill the unexpired term, the votes cast for
him for such office at the election should nevertheless
have been counted in his favor. State v. Bunnell, 131
Wis. 198. It would therefore seem as a matter of law
that the relator had the right to have his name placed
upon the ballot at the general election in November.
Thus it appears from the record that the relator and
the respondent were both nominated at the general
primary election. Then it follows that at the general
November election he would be elected who received the
highest number of votes cast at this election. The ree-
ord discloses that at the general election in November
following the primary in August, 1918, the relator receiv-
ed the majority of all the votes cast at this general
election, and therefore was eclected, and is entitled to
hold the position of county judge in and for the county .
of Logan, this state, and the county clerk in issuing the
certificate of election to the respondent did so withont
auiuority of law, and this arbitrary, illegal act cannot
be sanctioned or recognized by this court. The title,
possession, honor and emoluments of the office of county
judge in and for Logan county belong to the relator
herein; he having received a majority of the votes cast
at the last general election for this position. The re-
spondent is herewith ordered to turn over to the relator
herein all books, records and property belonging to the
office of county judge of Logan county, and the county
clerk of this same county is hereby ordered and directed
to issue to the relator herein a certificate of election.
JUDGMENT OF OUSTER.
Sepewick, J., concurs in the conclusion.
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Joun E. Bamrp, apPerLEE, v. UntoN Mvutvar Lire Insur-
ANCE COMPANY, APPELLANT.”

FiLEp Ju~NE 28, 1919. No. 20529.

1. Insurance: AUTHORITY OF AGENT: ESTIMATE. “An agent of a life
insurance company, the limitation of whose power is set forth in
the application for insurance, which limitation is expressly called
to the attention of the applicant, cannot vary the terms of the
policy by an estimate of results of the policy attached by him
thereto.” Kaley v. Northwestern Mutual Life Ins. Co., 102 Neb.
135.

TENDER: SUFFICIENCY: WAIVER. An insurance company
offered to pay insured the amount due him under its contract
of insurance, but did not make a formal tender of the money.
Insured refused to accept the sum offered and demanded a greater
amount. Held, a more formal tender was not necessary to relieve
insurer from liability for interest and attorney’s fees; it appear-
ing that a more formal tender of the money would not have been
accepted.

AprpEaL from the district court for Lancaster county:
P. James Coscrave, Jupae. Reversed.

Hainer, Craft & Lane, for appellant.
Lincoln Frost, contra.

Morrissey, C. J.

Action to recover on a tontine life insurance policy.
The amount in dispute is $1,439.55, being the difference
between the sum claimed by plaintiff from the surplus
under a ‘‘rider’’ or slip attached to the policy and the
amount found due by the company’s actuary on the
policy without the rider. The item of $2,579.25 payable
from the reserve is not in dispute. There was judgment
for plalntlff for the full amount, and defendant appeals.

What is the contract between the parties? November
17, 1896, plaintiff made application to defenlant for a
policy in the sum of $5,000 under the tontine plan, pay-
able in 20 years. The application contained the follow-

*On rehearing, interest, costs and attorney’s fees allowed. See
1064 Neb. p. —
103 Neb,—39
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ing provisions: ‘‘I hereby agree that this application
and the policy hereby applied for, taken together, shall
constitute the entire contract between the parties hereto
* * * and that the distribution of surplus which may
be adopted and approved by the company is hereby ac-
cepted by me in my own behalf, and for every person
who shall have any interest in the policy now applied
for.”’” The policy contained the following provision prom-
inently displayed in large type: ‘‘No agent nor any
other person except the president, vice president, secreta-
ry or actuary, has power to alter or change in any way
the terms of this contract, or waive any of its terms or
conditions or any forfeiture. Any change in, or waiver
of, the terms or conditions of this contract by said
officers, must be in writing.”’ '

The policy is dated Portland, Maine, November 25,
1896. It was mailed to Mr. A. D. Workman, the manag-
ing agent of defendant at Kansas City, Missouri. It was
forwarded from Mr. Workman’s office to plaintiff with
the rider, partly printed and partly written, attached.

Plaintiff claims that this rider forms a part of the
contract and seeks to recover thereunder. Defendant
tenders payment under the terms of the policy as it left
its home office executed by the officers of the company,
and denies the authority of Workman to change the
terms of the policy, or that it had any knowledge of
such attempted change until after the expiration of the
tontine period, when the insured made his claim there-
under. It points to the language of the application sign-
ed by plaintiff wherein he agreed that the application
and the policy, taken together, should constitute the
agreement between the parties; that the policy expressly
provides that no agent should have authority or power to
alter or change the terms of the contract; and that in
the application plaintiff agreed that ‘‘the distribution of
surplus which may be adopted and approved by the com-
pany is hereby accepted by me in my own behalf and for
every person who shall have interest in the policy now
applied for.”
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There is some dispute as to the construction to be given
the rider; but unless it became a part of the policy its
language is not material. First, it may be noted that the
policy is dated Portland, Maine, November 25, 1896, while
the rider is dated Kansas City, Missouri, December 1,
1896. The policy is executed by the president and the
secretary of the company, officers authorized under the
terms of the policy to write such contract. The rider
shows upon its face that it was not executed at the home
office of the company and that it was executed six days
subsequent to the execution of the policy. It is not
signed or executed by any officer of the company, but
is signed by a mere agent. Plaintiff, however, asserts
that the company had notice that this rider was attached
because, when he received the policy, he discovered that
in making a copy of his application an error had occur-
red; that he thereupon wrote the agent, Workman, calling
attention to this error; that Workman then wrote plain-
tiff to send the policy to him and he would have this
correction made at the home office. Plaintiff testifies
that thereupon he sent the policy to Workman, and that
subsequently it was returned to him with the correction
made, and that all the time this rider was attached.
‘Whether these circumstances, if standing alone, would be
sufficient to bring home to the company knowledge of
the existence of this rider, it is not necessary to decide,
for the record contains the positive testimony of the
secretary of the company that such knowledge was not
brought home to the company. Nor does the record show
that the policy was sent to the home office by Workman.
If this rider is not a part of the contract, then the amount
tendered by defendant, if it was a full and compleie
tender of that amount, is admitied to be all that was
due.

- In Kaley v. Northwestern Mutual Life Ins. Co., 102
Neb. 135, was presented a question similar to that pre-
sented in the instant case. A Wisconsin contract was in
suit, and both parties relied upon the decisions of the
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Wisconsin courts. The opinion points out the holdings,
not only of the Wisconsin courts, but of other courts of
last resort where riders are attached by an agent. The
concluding discussion is applicable here, but we quote
only from the syllabus: ‘“An agent of a life insurance
company, the limitation of whose power is set forth in
the application for insurance, which limitation is ex-
pressly called to the attention of the applicant, cannot
vary the terms of the policy by an estimate of results
of the policy attached by him thereto.”” Adhering to this
rule, we hold that the rider in this case did not become
a part of the contract between the parties.

The sole remaining question is whether the tender
made by defendant is sufficient to relieve it from liability
for attorney’s fees and interest due since the date of
tender. It does not appear that a formal tender of the
amount was actually made in cash, but the testimony of
plaintiff and his attorney is to the effect that defendant
offered to pay the amount we find to be due. Plaintiff
insisted upon payment of the amount for which this suit
was brought. The parties were unable to agree upon an
amount. It appears that defendant was ready and will-
ing to pay the amount thus fixed, but plaintiff refused
to accept it in full settlement. Under these conditions,
an actual tender of the amount in money would not have
been accepted, snd & oie [uiwal tender than that
which was made was waived by the conduct of plaintiff.

It follows that plaintiff is not entitled to a judgment
for attorney’s fees, interest, or costs. The judgment
of the district court is reversed and the cause remanded.

REVERSED.
LerTON, J., nOt sitting.
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Lavra S. LiermaN, aPPELLANT, v. CaRL VIDRA, APPELLEE.
FiLep Juxne 28, 1919. No. 20543,

Forcible Entry and Detainer: DirecTiON orF VERDICT. When on the trial
of a suit in forcible entry and detention it appears from the
evidence of plaintiff that she had neither the title nor the right
to possession of the real estate when suit was instituted, it is
not error to direct a verdict for defendant.

ArpEaL from the distriet court for Holt county: RoserT
R. Dicksoxw, Jubnce. Affirmed.

Edward H. Whelan, for appellant.
D. L. Jouvenat, contra.

Morrissey, C. J.

This suit originated in a justice court, where plaintiff
instituted proceedings in foreible entry and detention to
recover possession of a tract of land. Suit was filed
August 21, 1917. On appeal to the district court there
was an instructed verdict for defendant. Plaintiff ap-
peals.

Plaintiff alleged that, on or about August 11, 1917,
defendant entered upon and took possession of the prem-
ises involved. Plaintiff holds title under a deed execut-
ed by the former owner, bearing date August 8, 1917.
The exact date of delivery is not shown. Defendant
claims under a lease from the former owner. On the
trial plaintiff admitted by her testimony that she had
not received the deed, and that the consideration there-
fcr had not been paid, until after the institution of the
suit. .

In order to recover, plaintiff must show her right to
possession on the date suit was commenced. The deed
not having been delivered, nor the consideration paid,
there was no question for the court to submit to the jury,
and a verdict was properly directed for defendant.

AFFIRMED,
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Nye-Schneider-Fowler Co. v. Roeser.

Nvye-ScuaNEDER-FowLER CoMPANY, apPELLANT, V. J. F.
ROESER ET AL., APPELLEES.

FiLep JuneE 28, 1919. No. 20437.

1. Schools and School Districts: PusLic BulLDING: BoND oF CONTRAC-
TorR: ConstrRUCTION. The statute which requires public officials
to take a bond from a contractor to pay for labor and materials
used in constructing a public building is absolute, and the con-
tract and the bond will be construed to protect such laborers and
materialmen if the terms of the contract and bond are ambiguous,
or if they will admit of such construction.

. ConTracT: Boxp: Presumprion. If the contract provides
that a bond shall be given, but does not name any conditions to
be inserted in the bond, it will be presumed that the intention
of the parties was that the statutory bond should be given.

3. : : : CoxsTtrRUCTION. In such case, if the bond
contams the condltlons usually inserted in a bond for construc-
tion of a private building, with a proviso that of itself would
imply that it was for the protection of laborers and materialmen,
the contract and bond, taken together, will be so construed.

: CONSTRUCTION OF SCHOOLHOUSE: BoND: LABOR AND MATERI-
ALS. A contract and bond ‘“for the erection and completion of a
school building ” contemplates that the contractor will furnish the
labor and materials, and the bond undertakes that he will do so,
and, liberally construed as an attempted compliance with the
statute, it includes payment by the contractor for the labor and
materials.

5. : : : SUReTIES: WAIveER. The statute requires
two suretles upon such bond, but if there is but one surety, and
the bond names him as the sole surety, and he knows that it is
not intended that any other shall join him as surety, by signing
he waives the defect.

6. : : : AccepranciE: Varmpity. If a bond is ac-
cepted and acted upon by the school board, it amounts to approval,
and the bond will not be held void because the contract pro-
vides that it may be approved by the cashier of a bank, nor be-
cause it nominally runs to the district by name instead of to
the board. :

Appean from the district court for Fillmore county:

Rarrpr D. Browx, Junce. Reversed.
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Courtright, Sidner & Lee, for appellant.

George H. Hastings, Charles H. Sloan, Frank W. Sloan
and J. J. Burke, contra.

SEDGWICK, J.

The defendant Roeser contracted with the school dis-
trict to erect a school building, and gave a bond as con-
tractor, and this action is by the materialman and is
against the principal and suréty on the bond. The de-
fendants demurred generally to the petition, which was
sustained, and the action dismissed, and the plaintiff has
appealed. The contract is very indefinite, uncertain, and
incomplete. Some of the necessary provisions of any
such contract are supplied in the terms of the bond,
but the bond is not a compliance with the statute. It
contains no provision for the payment of laborers and
materialmen as the statute (Rev. St. 1913, sec. 3840)
requires; and it is contended that the law will not ‘‘read
into such an attempted bond all that it should contain.’’

There are many decisions of this court which announce
principles or use language that might be applicable to
some phases of a case like this. Before our statute
(Rev. St. 1913, sec. 3840) was enacted in 1889 (Laws
1889, ch. 28), the laborer or materialman who furnished
labor or material for the erection of a public building
had no protection except the responsibility of the con-
tractor, and such bond as the contractor and the public
officials miglit see fit to provide. A laborer who was in
the habit of relying upon the mechanics’ lien law fre-
quently found that he had worked upon public buildings
without compensation. Then the statute was enacted
requiring absolutely that one who contracted to build a
public building which would not be subject to mechanics’
liens must give bond to pay laborers and materialmen.
Contractors have not always obeyed this statute. Some
have tried to evade it and so profit by the work of a
laborer without paying for it. Others have intended to
comply with the law, but have failed to condition the
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bond given as the statute requires. Cases of the latter
kind have led to divergent decisions. Courts of the
different states are not in harmony, and it may be that
cven the decisions of this court are not altogether con-
sistent. If the case is that of a laborer who has per-
formed a few days’ labor relying upon the public to pay
for the public improvement, and the public has paid the
wrong party and has not required him to secure the
laborer, his case will be presented with great earnest-
ness and will generally be supported by citations of
authorities. On the other hand, if the contractor suec-
ceeds in getting an inexperienced surety who is led to
suppose that the public officials will see that the laborer
is paid for his work, as an individual would be compelled
to do by the mechanies’ lien law, his case will be as
carnestly and vigorously presented. The one case may
be disposed of with consideration of the text, ‘‘The
laborer is worthy of his hire.”” In the other, the legal
maxim will be invoked that a surety is the favorite of
the law.

In the case at bar, it must be remembered that the
statute is absolute. It requires that when public build-
ings are to be constructed, not subject to mechanics’ liens
for the protection of laborers and materialmen, a bond
must be given for their protection in lien of the me-
chanic’s lien upon the private buildings  The Lend in
this case refers to the contract, and is an attempt to
comply therewith. The contract is very cinartistically
worded. The contractor expressly agrees to give bond,
and names the amount of the bond, but does not state
the conditions of the bond. Any trifling conditions of
the bond which the contractor might see fit to specify
therein would be a compliance with his contract, upon
the present theory of these defendants. Both parties to
the building contract were required to know that the law
requires a bond and directs its conditions. It was there-
fore unnecessary to state in the contract what the con-
ditions of the bond shall be. This language of the con-
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tract shall have all the force of an express agreement
to give a bond conditioned as the statute provides. °
The bond contains a formal statement of the con-
ditions, as follows: ‘““The conditions of the foregoing
obligation is (are) such that if the principal shall, well
and truly, indemnify and save harmless the said obligee
trom and (any) pecuniary loss resulting from the breach
of any of the terms, convenants and conditions of the
said contract on the part of the principal to be per-
formed, then this obligation shall be void.’”” This state-
ment of the conditions of the bond might be proper in
case of a contract between private individuals, and,
as said in Sailling v. Morrell, 97 Neb. 454, it was ap-
parently inserted by mistake in this bond. In that case
the bond recited: ‘‘The surety shall not be liable under
this bond to any one except the owner.”” And the court
said: ‘‘If this clause in the contract is to be upheld in
a case where the contract is for work upon public prop-
erty, against which no lien can ever exist, then the enter-
ing into such a bond is a delusion and a snare. * * *
It is too evident for serious thought to the contrary that
the bond used in this case was the form of bond
generally used for contractors under contracts for the
construction or repair of buildings for individuals or
private corporations, where, in case of a defaclt on the
part of the contractor to pay for the materials furnished
and labor performed, a lien would attach. Such a clause
has no place in a bond given for the faithful performance
of a contract upon a public building. That it was not
stricken out of the form of bond used in this instanece
may have been an oversight on the part of all parties
concerned at the time the bond was executed.”” This
language is more applicable to the present case, the
contract here being to give a bond without naming the
conditions, which would clearly be a statutory bond;
and this formal statement of the conditions in the bond
is followed in the same sentence by the following: ¢ Pro-
vided, however, that this bond is subject to the following
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conditions and provisions: First, that no liability shall
attach to the sureties unless in the event of any default
on the part of the principal in the performance of any
of the terms, covenants, or conditions of the said con-
tract.”” Under the circumstances, the statement that no
liability shall attach unless there is a default on the
part of the principal in the performance of the terms
of his contract shows clearly that the understanding of
the parties was that in case of such default there ¢hould
be liability.

The contract was ‘‘to erect a school building’’ for a
specified price, and the bond construes this to mean
that the contractor was bound ‘‘for the erection and
completion of the school building.”” He could not erect
and complete the school building without furnishing the
labor and materials, and the bond undertakes that he will
do so. Labor and materials were furnished under this
contract, and it must be construed that they were fur-
nished according to the contract by the contractor him-
self. The labor and materials would not be his to fur-
nish without payment therefor, and therefore the con-
tract and the bond include payment by the contractor
for the labor and materials. We have frequently decided
that, if a bond is given with ‘‘reference’” to a statute,
the provisions of the statute will be considered as in
the hond. It appears that the contractor and his surety
knew that they were contracting with reference to a
public building, and that the statute requires in such case
that a bond should be given. For the reasons stated, we
conclude that they contemplated and intended to comply
with this statute in giving the bond. If so, of course the
bond was given with reference to the statute.

The statute requires two sureties on such bond, and,
. when signed by only one surety, ‘‘he is not liable there-
on; the bond not being perfect on its face, unless he
waive the defect.”” Cutler v. Roberts, 7 Neb. 4. But
when a surety signs a bond that specifies upon its face
that only one surety will sign, the party who is recited
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in such bond as surety does by signing it ‘‘waive the
defect.”” The fact that the obligee named in the bond
is the district itself instead of the district board, and
that the contract provides that the bond may be ap-
proved by the cashier of a bank, will not relieve the
surety from liability thereon, since the board accepted
the bond and acted thereon, which amount to approval.
The board might have refused to accept such a bond.
In this view of the case, the petition states a-causc
of action and was not subject to a general demurrer.
The judgment of the distriet court is reversed and the
cause remanded for further proceedings.
REevERsED

CornisH, J., dissenting.

The promise in the contract was to ‘‘save harmless
the said obligee from pecuniary loss resulting from the
breach,’’ ete. The obligee has suffered no pecuniary loss,
and yet we are holding the surety on the bond liable for
loss suffered by third parties, strangers to the contract,
and in a case where it cannot be said that any promise
was made for their benefit, unless we say that the parties
intended the statutory bond. The opinion says: ‘“It
(the contract) contains no provision for the payment of
laborers and materialmen as the statute requires.”” Is
not the situation then clear? A provision intended, or
possibly intended, is not inserted. Must we not then say
to the plaintiff, as we said, in substance, to the plain-
tiff in Perkins County v. Miller, 55 Neb. 141: ‘“You can
recover only upon the contract as made and alleged. If
written contrary to the intention of the parties in
omitting a provision intended by them, then your remedy
is to have the contract reformed so as to express the

_true intent of the parties.’”” This has been the law from
time immemorial. For a special statute or another writ-
ing to become part of the written contract, it must he
incorporated in it, in words clearly showing an.intention
to do so. The opinion agrees that it was not so in-
corporated, but appears to hold that we can rcad the
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statute into the contract, because, by a process of what I
regard as unsound reasoning or innuendo, we persnade
ourselves that the parties mdy have or should bave so
intended. Do we not know that the fact, in all probabili-
ty, is to the contrary—that this surety, an ignorant
man, signing for his friend without consideralion, and
heretofore a favorite of the law, never knew of the
statute, and only thought he was promising to save the
obligec harmless? There is no rule of law that a statute
like this can be read into the contract, wheiher incor-
porated or not. I know of no text-book writer or deci-
sions of other states so holding. This is because the
statute does not undertake to say what the contract
shall be between the school officers and this particular
surety. It prescribes a duty for the school officers alone,
who may be liable for negligence to any person injured
by their failure to perform. A contractor does mnot
‘‘disobey’’ the law, as the opinion says, in failing to give
the statutory bond. He may refuse to give it, or be
unable to give it, or ignorantly fail to give it, in any of
which cases he is only liable on his contract as made.
But his (the contractor’s) intention or liability is not
in point. Surely the surety cannot be held liable for
some secret intent of the contractor, undisclosed to him,
and, as the opinion says, not expressed in the contraet.
The law is read into any and all contracts only in so
far as the law is applicable to the contract as written.
If a contract is ambiguous or uncertain, then it is either
void or subject to testimony to explain the ambigunity.
Here we are denying to the surety the right to prove
hy the testimony of all the parties that he did not intend
to have inserted in the contract the provision in question;
the opinion itself showing thaf it was not so inserted.
Let us suppose that testimony were taken which would
show (as it probably would not) that at the time the
surety signed the bond he was told of the statutory hond
and had peremptorily refused to sign such a bond. "Then,
I would like to know hy what law he could he held
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liable except upon the bond which he does sign. The
law never makes the contract between the parties except
in those cases where the law undertakes to say what
the contract shall be, as sometimes in insurance law. The
citizen is left free to- contract in his own way and is
hound only by the terms of the contract as made.

‘When courts begin to interpret contracts differently
from their true intent, they enter a most dangerous .
field of innovation. I'ollowing such a rule, it will easily
come about that the citizen’s rights in his dealings with
others will be determined by his or the others’ social
status. Labor will be degraded, not helped, and the
citizen’s most valuable right of freely contracting denied.
I have discussed one phase of the question involved
in my dissent in Forburger Stone Co. v. Lion Bonding &
Surety Co. ante, p. 202, 208,

Otto RaDDATZ, APPELLEE, v. JoHN H. CHRISTNER, DEFEND-
ANT; CHARLES A. READY, APPELLANT,

FiLep JUNE 28, 1919. No. 20461.

1. Appeal: StaTtuTE Limitine TiMe. Statutes shortening the time
within which appeals or proceedings in error can be taken do
not, in the absence of language showing clearly a legislative in-
tention to the contrary, apply to judgments, decrees, or orders
rendered or entered before such statutes took effect.

2. Action: VENDOR AND PURCHASER: JoiNT CONTRACT. A contract

“by and between John H.Christner and Charles A. Ready; -~ - -

of the first part,” and the plaintiff, “of the second part,” agree.ng

that the party of the one part sells to the party of the other
part certain described lands, is the joint contract of Christner and

Ready; and an action for failure to perform the same may be

brought against them jointly, although it appears on the face of

the contract that the lands described therein are owned by them
in severalty. )

Vendor and Purchaser: CoNTRACT: ABsTrRacT. The agreement to

“give a good and sufficient warranty deed and abstract” con-

templates that the abstract will present a merchantable title, which

is clear as shown by the record, and does not require litigation to
complete it.

o
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APPEAL from the district court for Nemaha county'
Joux B. Rarer, Jupce. Affirmed.

H. A. Lambert, Fred G. Hcmxby and Charles A.
Ready, for appf)‘lant

. A. Robbins, contra.

SEDGWICK, J.

There was a motion in this case to dismiss ihe appeal
on the ground that the same was docketed in this
court within the time prescribed by statute. The legis-
lature amended the statute in regard to the time for
docketing an appeal (Laws 1917, ch. 140), changing the
time from six to three months. This court has here-
tofore followed the rule announced in the note under
Wilson v. Kryger, 26 N. Dak. 77, in 51 L. R. A. n. s. 760,
as follows: ““It is a general rule of construction that
statutes shortening the time within which appeals or
proceedings in error can be taken do not, in the absence
of language showing clearly a legislative intention to
the contrary, apply to judgments, decrees, or orders
rendered or entered before such statutes took cffect’”’—
and, applying that rule, we overruled the motion in this
case.

This plaintiff contracted to purchase from the de-
fendants a tract of land of about 400 acres in Hayes
county, Nebraska. When the abstracts of title were
presented, the plaintiff refused to accept the fitle as
not marketable, and brought this action to recover from
the defendants the amount which he had paid upon the
contract.

The action was brought in Nemaha county, where the
defendant Christner resided, and summons was sent to
Hayes county and served upon the defendant Ready
there, where he resided. The defendant Ready object-
ed to the service on the ground that there was no joint
liability of the defendants under the contract. This
objection was overruled, and 1t is now insisted that this
ruling was erroneous. It appears that these defendants
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did not own the land jointly, but each held title to a dis-
tinct portion thereof, and it would seem from the evi-
dence that the parties all understood that each de-
fendant was to receive a certain part of the purchase
price as the consideration for his land; but the contract
was a joint contract on the part of the defendants. Tt
recited that the contract was ‘‘by and between John H.
Christner and Charles A. Ready of the town of Hayes

§ Center, county of Hayes, and state of Nebraska, of the
first part, and Otto Raddatz of the town of Pleasant
Dale, county of Seward, and state of Nebraska, of the
second part,”’ and, also, that the ‘‘party of the second
part convenants and agrees to and with the said party
of the first part to sell the South East Quarter of Seec.
20-in Township (8) North of Range 35-in Hayes Co. Neb.
And the North East Quarter and the East Half of the
North West Quarter of Section 20-in Township (8)
North of Range 35-all in Hayes Co. Neb. Said John H.
Christner is to give a good and sufficient warranty deed
and abstract to the South East Quarter (S. E. 1/4) of
Sec. 20-Twp (8) North Range (35). Said Charles A.
Ready is to give a good and sufficient warranty deed
and abstract to the North Kast Quarter and the Kast
Half of the North West Quarter of Sec. 20-in Twp. (8)
North of Range (35). And the said party of the second
part covenants and agrees to pay to the said party of
the first part for the same the sum of Thirty Seven
Hundred and no/100 ($3,700.00) Dollars as follows,
viz.: Five Hundred Cash the receipt is hereby ac-
knowledged. $200.00 payable on or before February
1st 1908. $500.00 payable on or before Febrmary 1st
1909 each year until the above sam is paid in full with
interest.”’

This constituted a joint contract on the part of the
defendants, and the fact that it is recited in the contract
that one of the defendants was to give a deed to a certain
part of the land and the other defendant to make deed
to the remainder will not change its character as a joint
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contract, nor will the provision that ‘‘the parties to
these presents bind themselves, each unto the other, in
the penal sum of Fifteen Hundred and No /100 $1,500.00
Dollars as liquidated damages, to be paid by the failing
party.’”” The parties to these presents are the party of
the first part, these two defendants, and the party of
the second part, this plaintiff. The trial court was right
in overruling this objection.

There were various objections to the title, as presentec
in the abstract. The title to part of the land was through
foreclosure proceedings. The defendants’ brief upon
this point is devoted to the question whether the titles
were fatally defective, and it is argued extensively that
none of these apparent defects in the title were fatal;
but this was not the question to be determined by the
trial court. A purchaser of land is not required to
purchase a lawsuit, but the agreement to ‘‘give a good
and sufficient warranty deed and abstract”’ contemplates
that the abstract will present a merchantable title, which
Is clear as shown by the record, and does not require
litigation to complete it. This title was so plainly not
merchantable that we do not find it necessary to discuss
the defects presented by the abstracts. The case was
tried to the court without a jury, and it cannot be said
that the findings are not amply supported by the evi-
dence.

The judgment of the district court is

AFFIRMED.

LEerToN, J., not sitting.

¢
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Marble v. City of Tecumseh, .

IIeveEx C. MARBLE Etr AL., apPELLANTS, v. CiTY o TECUM-
SEH, APPELLEE.

FiLep June 28, 1919. No. 20579.

1. Wills: DEvVISE rFor PUBLIC PARK: EstaTE CREATED. A will cen-
tained this prevision: “Third. I give and bequeath'to the city
of Tecumseh in Johnson County, Nebraska, lots eight (8) nine
(9) ten (10) and eleven (11) in bleck one (1) in Graff & Ells-
worth’s Addition to said city, the same to be known as Brandon
Park, and always to be used as a public park; and I also give
and bequeath to said city the sum of five hundred ($500.00)
dollars te be used to improve the same under the direction of the
city council of said city of Tecumseh and request that donations of
work, etc., be made by the citizens to assist in improving same.”
Held, that the devise created an estate upon a condition subsequent,
namely, that the lots and money be used for the purpose expressed
in the will,

: BrREacH: RECOVERY BY HEIRS. In such case, upon
failure by the city to comply with the condition attached to the
gift within a reasonable time, the heirs of the testatrix can main-
tain an action te recover the property.

ArpeaL from the district court for Johnson county:
Jorx~ B. Rarer, Junce. Reversed.

S. P. Davidson, for appellants.
L. C. Chapman, contra.

Dzax, J.

This action was brought to recover four town lots and
$500 devised to the city of Tecumseh by Sarah B. Bran-
don. Defendant’s demurrer to the petition was sus-
tained, and plaintiffs appealed.

The plaintiffs are two sisters and a brother of the
testatrix. The petition alleges that they are her sole
heirs; that her will was probated in November, 1906, and
contained, among others, this provision: ‘‘Third. I give
and bequeath to the city of Tecumseh in Johnson County,
Nebraska, lots eight (8) nine (9) ten (10) and eleven (11)

103 Neb.—40
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in block one (1) in Graff & Ellsworth’s addition to said
city, the same to be known as Brandon Park, and always
to be used as a public park; and I also give and bequeath
to said city the sum of five hundred ($500.00) dollars to
be used to improve the same under the direction of the
city council of said city of Tecumseh and request that
donations of work, etc, be made by the citizens to assist
in improving same.’’

Plaintiffs also alleged that the city had taken posses-
sion of the lots and the money under the will on April
5, 1909, but that ‘‘said city has ever since said date failed,
neglected and refused to use said lots as a public park,
and has failed, neglected and refused to improve the
same for use as a public park, and has failed, neglected
and refused to use said $500, or any part of said sum of
money, in improving said lots as and for a public park,
as directed and required by the terms and conditions
of said provisions of said will; but plaintiffs aver that
said defendant has used said $500 for other purposes,
and has expended the same for other purposes than in
the improvement of said lots for a public park. Plain-
tiffs further allege that said city council, in plain viola-
tion of the tcrms and conditions of said provisions of
said will, by an order duly entered and passed by said
city council on or about the—day of March, 1917, called
upon the legal voters of said city to cast their votes for
or against the proposition to sell said lots and devote
the proceeds of such sale for the purchase of other prop-
erty for use as a public park; and on the 2d day of April,
1917, at the annual election held in said city, the electors
of said city did vote upon the said preposition, in pur-
suance of said order of said city council, and at said
election said electors by a large majority voted irn favor
of so selling said lots and devoting the proceeds of such
sale to the purchase of other property; and the use by
said city of said $500 for other purposes than in the
improvement of said lots for a public park has been vati-
fied by the people of said city. Plaintiffs further allege
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that, by reason of the facts, and the acts of said defendant
city, above set forth, the title, ownership and right to the
possession of said lots and the said $500 has reverted to
these plaintiffs as the sole heirs at law of said Sarah B.
Brandon, and these plaintiffs have become and are the
absolute owners of said lots and the said $500, together
with interest upon said $500 from April 5, 1909.”
Section 6195, Rev. St. 1913, reads: ‘‘In the construction
of every instrument creating or conveying, or authoriz-
ing or requiring the creation or conveyance of any real
estate, or interest therein, it shall be the duty of the
courts of justice to carry into effect the true interest

(intent) of the parties so far as such intent can be collect-
ed from the whole instrument, and so far as such intent
is consistent with the rules of law.”’

The rule that guides this court in the construction of
a will is plainly outlined in the section of the statute
just quoted. It is elementary that it is the duty of the
court in ascertaining the intent of a testator to place
itself in his position and to carry out his expressed de-
sire without regard to the use of conventional forms or

of technical words. Albin v. Parmele, 70 Neb. 740.

- Respecting the gift the will reads: ‘‘The same to be
known as Brandon Park, and always to be used as a
public park.”’ From this language it is plain that the
intent of the testatrix was that the identical lots de-
seribed in her will, and not some other property that
might be purchased from the proceeds of a sale thereof,
should ‘“be known as Brandon Park.”” The identical
property so deseribed, not some other tract, was ‘‘always
to be used as a public park.”” It was her express intent
that the $500 gift was ‘‘to be used to improve the same,’’
ramely, the identical lots described in the will. Her ‘‘re-
quest that donations of work, etc., be made by the citizens
to assist in improving the same,’’ plainly relates to
the lots in suit. To hold that the city was not bound
within a reasonable time to use the lots and the money
for the purpose expressed in her will would defeat the
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object that prompted her to make the gift. If she had
intended to have her lots sold and a park estaklished
clsewhere with the proceeds of the sale, she would have
80 expressed her intention. We must take the will as
made, and not make a will for her. Watson v. Riley, 101
Neb. 511.

There are some jurisdictions that seem to hold that,
when a will purports to pass the fee, an expression of
a purpose respecting the particular use to which the
property is to be appropriated will not of itself make the
estate conditional. In view of the facts surrounding the
present case and of the statute and the established rule
of construction of this court, we hold that the devise
in question clearly shows the intention of the testatrix
that an estate be given to the municipality upon a con-
dition subsequent, namely, that the lots and money be
used for the purpose expressed in the will. Upon failure
by the city to comply with the condition attached to the
gift within a reasonable time, the heirs could properly
maintain an action to recover the property. What is
a reasonable time would, of course, depend upon the
facts surrounding the immediate case.

The city contends that, the will having been probated
in 1906, the action as shown by the petition is barred by
the statute of limitations. We do not think so. Where
a time for the performance of a condition subsequent
is not fixed, the performance must be within a reasonable
time. 40 Cyc. 1723. The statute does not run against
the heirs until the expiration of such reasonable time.
The city having come into possession of the property
in 1909, and less than ten years having elapsed beforc
suit was begun by the heirs, the statute has not barred
the action.

The judgment is reversed and the cause remanded for
further proceedings in accordance with law.

REevERsED.
Lerrow, J., not sitting.
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Jonxa M. BARKLEY ET AL., APPELLEES, V. CHARLES W. PooL,
SECRETARY OF STATE, aPPELLEE: L. D. RIcHARDS ET AL.,
INTERVENERS, APPELLANTS.

FiLep Jung 28, 1919. No. 20946.

1. Statutes: INITIATIVE AND REFERENDUM: INguncrioN, Under section
2389, Rev. St. 1913, being a part of the initiative and referendum
act, any citizen may invoke the remedy by injunction therein
provided to enjoin the secretary of state from certifying or primt-
ing on the official ballot for the ensuing election the ballet title
and number of an act sought to be referred.

PETITION: CERTIFICATE: IMPEACHMENT: EFFECT.
When the certificate of a circulator of a referendum petitien
under the initiative and referendum act is impeached on the ground
of fraud, the probative value of such certificate is destroyed, and
none of the names appearing on such petition will be counted
unless affirmatively proved to be genuine,

AprpraL from the distriet court for Lancaster county:
Lroxarp A. FranssURrG, JUDGE. Affirmed.

Jacob Fawcett, John L. Webster, L. F. Crofoot and
Byron (. Burbank, for appellants.

Francis A. Brogan, T. J. Doyle, John M. Stewart,
Elmer E. Thomas, C. A. Sorensen and H. H. Wv.lson,
contra. ’

Deavw, J.

The lemslature passed an act, House Roll 222, chapter
30, Laws 1917, that amended section 1940, Rev. St. 1913,
so that, as-amended, the act conferred upon women the
right to vote at the regular state election for officers and
upon submitted questions, except such officers as are
‘““specified and designated in the constitution,”” and ex-
cept upon questions ‘‘the manner of the submission of
which is specified and designated in the Constitution
of Nebraska.”” A referendum petition, numerously
signed, and apparently having more than the required
numbe1 of names necessary to invoke the operation of
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the referendum statute, was filed in the office of the
then secretary of state, on July 23, 1917, to refer the
suffrage act to the people for their approval or rejection
at the regular state election on November 5, 1918.

Plaintiffs began this action under section 2339,
Rev. St. 1913, to enjoin the secretary of state from re-
ferring the suffrage act pursuant to the prayer of the
referendum petition. When the secretary filed his
answer, certain electors intervened and by leave of court
were joined as party defendants. As soon as the taking
of testimony was closed, the interveners interposed a
demurrer to plaintiffs’ evidence, which was overruled.
Interveners, electing to stand thereon, introduced no
further testimony. Whereupon the court found ‘¢ gen-
erally in favor of the plaintiffs and against the inter-
veners, and defendants.”” The interveners alone ap-
pealed.

This case was appealed before and was dismissed by
us on the ground that the ruling appealed from was
not a final order. It may be added that on the former
appeal none of the testimony was before us. Barkley
~v. Pool, 102 Neb. 799.

All of the plaintiffs are women. They sue on be-
half of themselves and all others similarly situated.
Henee interveners contend that plaintiffs cannot main-
tain this suit. They submit this argument: “The
court should have ruled that the questions involved
in this suit do not relate to either property or civil
rights, but to political rights, which belong to the
clectors of the state and attach to the sovereignty of
the state, and that a suit in equity of this sort could
only be prosecuted in the name of the state, by and
through the state legal department.’’

We do not think the court erred in ruling that plain-
tiffs could maintain the action. While plaintiffs are
not electors, they are of course citizens. Section 2339,
Rev. St. 1913, expressly provides that “any citizen’’
may apply to the district court for a writ of mandamus
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to compel the secretary of state to file either an in-
itiative or a referendum petition. The same section
provides: ‘‘On a showing that any petition filed is
not legally sufficient, the court may enjoin the secretary
of state and all other officers from certifying or printing
on the official ballot for the ensuing election the ballot
title and numbers of such measure.”” The act pro-
vides a remedy that may be invoked when the secretary
of state wrongfully refuses to file a petition, and a
remedy is also provided against certifying and print-
ing the title of the act on the official ballot when the
petition is not legally sufficient. ‘‘Any citizen’’ may
apply to the district court to compel a filing when the
refusal is wrongful, and, if the showing is that the
petition is not legally sufficient, the court must enjoin
the secretary of state from certifying and printing the
title of the act on the official ballot. It is not necessary
to repeat the words ‘‘any citizen.”” Those words are
implied and the statute must be so construed. -If the
legislature intended that either remedy created by the
act could be invoked only by the attorney general or by a
person belonging to some specially designated class, as
distinguished from ‘‘any citizen,”” it could very casily
have said so. It is significant that the lawmakers did
not say so either in express terms or even by implica-
tion.

Ordinarily the powers of a court of equity cannot
be invoked to enforce political rights. But section 2339,
Rev. St. 1913, expressly provides that injunction will
lie to prevent the secretary of state from submitting
a referendum petition that is legally insufficient. Thv
question then is: By whom may the action be brought?
The act sought to be referred is a grant of certain rights
by the legislature to all persons, of a certain class,
namely, the women of the state. When such grant is
assailed, must the class upon whom the rights are so con-
ferred remain passively silent and be denied opportunity
to make the defense pointed out by statute? In view of
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the act, or on principle, can it be said that any citizen
so clothed with statutory rights is remediless? We do
not think so.

Interveners cite Friendly v. Olcott, 61 Or. 580, which
holds that the remedy by injunction, under a statute
similar to ours, can only be invoked by the state ““through
its proper law officer,”” and argue that, having adopted
the Oregon statute, we adopted the construction placed
thereon by the Oregon court. This court is not irrevoca-
bly committed to that rule. In Burnham-Munger Root
Dry Goods Co. v. Strahl, 102 Neb. 142, in discussing
this point, it is said : ““ This is not a uniform rule and has
been departed from for good reasons by this court on
several occasions.””  As pointed out in oral argument and
in briefs of counsel, the construction of the Oregon
statute was based on the former practice in that state,
and was not, strictly speaking, an independent con-
struction of the statutory language. On principle and
i view of our former holding, we decline to adopt the
Oregon construction. It may he added that Oregon has
preserved the distinctions hetween actions at law and
suits in equity, while in this state such distinctions
are expressly aholished by statute. We conclude that
under the act any citizen may make a ‘‘showing that any
petition filed is not legally sufficient’’ and may invoke
the remedy by injunction.

Sections 2337 and 2338, Rev. St. 1913, provide gen-
crally for the duties of the circulators of initiative and
referendum petitions. Section 2337 provides: ‘‘Not more
than twenty signatures on one sheet shall be counted.’’
Section 2338 provides that every sheet on such petition
shall be verified on the back thereof by the circulator,
who shall certify that each signature was signed in his
presence, that he believes that the names and addresses
are correctly given, and that he believes each signer is
a legal voter.

The petitions may contain the signatures of good-
faith signers, but plaintiffs proved that the names of
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many persons were fraudulently written thereon by
three of the circulators, namely, Barclay, Norton, and
McCabe. Among other things, the district court found
“That 29,147 legal signatures were necessary, * * 7
and that there appear on said petition names number-
ing 3,840 in excess of that number; * * * that con-
siderably more than 3,840 names on said petition * * *
are invalidated, and cannot be counted by reason of
fraud, forgery, false and defective certificates, sig-
natures of minors or persons who were not electors,
signatures procured through false representation of
the circulator, and signatures connected with incorrect
or fictitious addresses. The court further finds that
as to circulator Barclay, 28 of his petitions appeared to
he each in the same handwriting; 105 witnesses denied
the signatures * * * and most of said 105 signa-
tures are proven to be forgeries.”” Three purported
signatures thereon were names of persons who had pre-
viously died. The petitions circulated and certified by
Barclay contained in all 2,275 names. ‘‘As to the eir-
culator Norton, 172 witnesses deny the genuineness of
the signatures purporting to be theirs, on his petitions.
The court finds that most of these 172 names are proven
to be forgeries;”’ that he wrote signature% thereon and
falsely CCltlfled that they were genuine; ‘‘that thm
are 1,306 names on the petitions mrculated by Norton.’
That as to circulator McCabe’s petitions, 24 witnesses
deny the signatures thereon; that at least 20 are forgeries;
“‘several petitions certified by him appear to be in the
same handwriting and, on 32 different petitions, 173
names appear in the handwriting of Mr. McCabe,
# * # that upon Mr. Cabe’s petitions there arc
1,075 signatures.”” That the oaths and the certificates
of these three circulators are impeached for fraud; that
numerous certificates by them ‘‘were knowingly and
intentionally false; and the court has counted out each
one of tlee petltlons procured by these circulators in its
entirety whenever a false and fraudulent signature has
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been proven. The court also finds that as to all peti-
tions of each of these three circulators, where the par-
ticular certificate has not been proven false or fraudu-
lent by direct attack upon the signatures covered by the
certificates, -that nevertheless the certificate, being made
by a circulator whose oath has been impeached in this
transaction, lacks evidentiary value, and that in order
that said petition be counted, if valid, it is necessary to
furnish testimonial proof of the genuineness of the signa-
tures and the truthfulness of these certificates, and the
burden of making such proof would fall upon the defend-
ants and the interveners herein, and they have failed
to offer such proof. The court further finds that, had
all false certificates of these circulators been disregarded
as being unnecessary to the validity of the petitions,
and had all the names on the petitions of these three
circulators been assumed by the court, in the absence
of proof to the contrary, to be genuine, and had been
counted, except only those individual signatures which -
have been directly proven fictitious or not genuine, that
the increase of names thus added to the referendum peti-
tion would have brought the number of valid signatures
up to the required ten per cent. of the electors of the
state, and the referendum petition in that event would
necessarily have been sustained.”’

The interveners in support of their demurrer to the
evidence submit this argument: ‘“The plaintiffs, from
the nature of the action, assume the burden of proving
that there are not a sufficient number of genuine signa-
tures of legal voters on the petition to comply with the
requirements of the Constitution. This burden of
proof is not satisfied by evidence that a circulator was
guilty of a particular fraud, or that one or more names
on a petition are fictitious. Every genuine signature on
the petitions must be counted, irrespective of the cer-
tificates of the circulators, and whereas every signer
of the petition has signed under a decelaration that he is
a legal voter and that the signature is his genuine

©
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signature, ete., such signatures must be presumed genuine
and counted, except in cases where the plaintiffs have
affirmatively shown that the particular signature is
false or fraudulent or that the person is not a legal voter
within the meaning of the Constitution.”

The findings of fact are not controverted.

In view of the proof of fraud, of forgery, and of
perjury that was perpetrated by circulators Barclay,
Norton and McCabe, and that is in effect admitted by
interveners’ demurrer to the evidence, their argument
cannot prevail. The trial court did not err in finding
from the evidence that all certificates of the three cir-
culators were impeached and unworthy of credence. Nor
did the court err in refusing, in the absence of proof
of the genuineness of any of the purported signatures
appearing on such petitions, to count any names there-
“on for the referendum. The rule is elementary that,
when the testimony of a witness on a material point
is impeached, all of his testimony may be rejected unless
corroborated. Error cannot be shown in the findings
hy pointing out that the discredited petitions may have:
contained the genuine signatures of some persons who,
by signing, voiced an honesi protest against the re-
ferred act and whose names were not counted for the
petition. No doubt some good-faith signatures were
on the rejected petitions; but even so, in view of the rec-
ord before us, error cannot be predicated on their re-
jection, because the burden of proof was on the inter-
veners to establish that fact, if it was a fact, when the
probative value of the certificates of the three circula-
tors was destroyed. This the interveners did not even
attempt to prove. It need scarcely be said that as to the
interveners and the secretary of state no ‘blame can
possibly attach in the premises, nor was any charged.

We believe the rule is well stated in State v. Olcott,
62 Or. 277, in a similar case: ‘‘As the circulator of a
petition is the agent of the signer, and his oath is the
only evidence of the genuineness of the signature, it
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follows as a matter of course that, where he is shown
to have acted fraudulently, the value of his verifica-
tion is destroyed, and the petition must fall, unless the
genuine signatures are affirmatively shown. But, in the
absence of evidence of intentional fraud or guilty knowl-
edge on the part of the circulator, it would be an unjust
rule to deprive the honest signer of his right to have
his signature counted, merely because some disqualified
person signed, or because some person, without the
knowledge of the circulator, affixed a fictitious name, or
gave a fictitions address.”’

Interveners again contend that under the Constitu-
tion it is mandatory that a referred act must be voted
on at the next regular state election held not less than
30 days after the filing of the referendum petition or
it never can be voted on. This question was decided
adversely to their contention in the former appeal
of this case. Although the court was not unanimous, the
former decision is, of course, decisive of that point in
the present case.

In this as in the former hearing, we are indebted to
counsel for both parties for briefs of marked ability and
oral argument of a high order.

We believe that our conclusion conforms to the in-
tent of the legislature as expressed by the act in ques-
tion. Finding no reversible error, the judgment of the
district court is

AFFIRMED,

W. L. Sticker Lumser CoMPANY, APPELLEE, V. CITY OF
KEARNEY ET AL., APPELLANTS.

Fiep Jury 2, 1919. No. 20424,

Municipal Corporations: CoNTRACTS: IRREGULARITIES. Where a city
has the power to enter into a contract, but the manner of the
exercise of the power is irregular or defective, and the city pur-
chases, uses and still retains property purchased under such
irregular proceedings, no element of fraud or lack of consideration
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being shown, the allowance of the claim by the city council will
not be set aside at the suit of a taxpayer.

Arprearn from the district court for Buffalo county:
Bruxo O. HosteTLER, JUDGE. Affirmed.

H. M. Sinclair and Fred A. Nye, for appellants.
Warren Pratt, contra.

LeTroxw, J.

Judgment for $1,248.47 was rendered against the
city of Kearney for the value of certain iron pipe pur-
chased from plaintiff and used in the streets. An inter-
vening taxpayer appeals.

A petition was presented to the city council asking that
storm sewers be constructed on certain streets. The
petition was granted, and plans and specifications were
adopted by the council for the sewer system. A special
clection was called for the submission to the electors of
a proposition to vote $50,000 bonds, the proceeds of
which were to be used to pay the cost of the same.

Prior to the time that the election was held it was
desired to pave a portion of the streets in which the
proposed storm sewers were to be placed. In anticipa-
tion of a favorable result of the election, and in order
to avoid the cost of removing and replacing the pave-
ment, the city engineer purchased the pipe, and procured
the same to be laid under three intersections of streets
to be crossed by the sewer. The pipes were laid as part
of the proposed storm sewer system and intakes werc
placed in the gutters to connect with them.

At the election the proposition to vote bonds was
defeated. No further steps were taken to construct the
system. The ends of the pipes were closed with bulk-
heads of lumber, and the intakes were left open, forming
an inverted syphon, so that water flowing in the gutters
in the usual course entered on one side of the street,
passed through the pipe, and flowed out through the
other intake into the gutter on the lower side, thus
avoiding the use of surface gutters across the intersec-
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tions. The statutes requiring éstimates and competi-
tive bids before such a purchase were not complied with.
A bill was allowed by the city council for the pipe, and
a warrant ordered to be drawn, when an appeal was
taken to the district court by an intervening taxpayer.

It seems to be established by the evidence that, when
material was needed for ordinary street improvements,
the city engineer was authorized by the council to pur-
chase the same. For the defense, several witnesses
testified that after rains the water would stand in the
pipes and would give off offensive odors; that the
result of the paving and the installing of the pipes is that
the drainage is worse than before, and the city health
officer testified that it was dangerous to the public health
to leave the pipes in their present condition.

The council of a city of the second class having over
5,000 inhabitants cannot lawfully incur expenses or enter
into a contract therefor of this nature and extent unless
money has been previously appropriated for that pur-
pose, or the expenditures previously sanctioned by a
majority of the electors of the city. City of Kearney v.
Downing, 59 Neb. 549; Fulton v. City of Lincoln, 9 Neh.
358; City of Blawr v. Lantry, 21 Neb. 247; City of Platts-
mouth v. Murphy, 74 Neh. 749.

But even though the statutory requirements as to
the making of a contract have not been carried out, 1f
the city authorities are vested with general authority
to do the act for the performance of which the materials
are supplied, and there are mno elements of other than
fair dealing shown, and the city elects to keep the
property, there may still be a Tecovery for the reason-
able value of the same.

The ecrucial question is: Did the city have power to
purchase the pipe for the purpose for which it was
used : ‘‘If it had the power, but the manner of its exercise
was irregular or defective, and the city accepts, makes
no offer to return, and still retains property obtained
hy virtue of the irregular proceedings, it is bound, both
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morally and legally, to pay the reasonable value there-
of, not under the void contract, but by way of compensa-
tion.””  Nebraska Telephone Co. v. City of Red Cloud,
94 Neb. 6. :

The city, under section 4951, Rev. St. 1913, had power
to install a sewer and drainage system, and therefore had
power to purchase material for the purpose. Though
the statute required a petition to be signed by abutting
property owners, and the cost to be eventually paid by
them, this did not make the purchase ultra vires.

‘‘Properly speaking, ultra vires contracts of a munici-
pal corporation are such as the corporation has no
power to make under any circumstances or for any
purpose. A contract of a municipal corporation is ultra
vires in its proper sense when it has no power under
the existing legislation under any circumstances to
enter into such contract. Such a contract, of course, is
wholly void and gives rise to no rights. The objection to
~ such a contract is wot merely that the corporation should
not have made it, but that it had no power to make it.
But, in the case at bar, by the statute then existing the
mayor and council were given the power to change the
grade of the street and to award contracts for perfect-
ing such change. Where the municipal corporation
has the power to make the contract, but fails to follow
the procedure laid down by the law for making of the
contract, it cannot properly be said to be ultra vires and
void, but is merely irregular.’”” Rogers v. City of Omaha,
80 Neb. 591.

In the case at bar the mayor and council had power to
provide a sewer system, and also have power to gutter
and otherwise improve the streets. The pipes were not
a success as gutters, but this was not the fault of the
plaintiff. The city, through its officers, purchased the
-pipe, it is still using it, and may use it to a greater de-
gree in the future if the sewer system approved by the
council is ever installed. The case falls within the prin-
ciple of Grand Island Gas Co. v. West, 28 Neh. 852; Lin-
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coln Land Co. v. Village of Grant, 57 Neb. 70; Rogers v.
City of Omaha, 76 Neb. 187, 80 Neb. 591; Nebraska Bit-
ulithic Co. v. City of Omaha, 84 Nebh. 575, and Nebraska
Telephone Co. v. City of Red Cloud, 94 Neb. 6.

AFFIRMED.
Rosg, J., dissents.

Cornisa and ArpricH, JJ., not sitting.

The following opinion on motion for rehearing'was
filed September 27, 1919. Rehearing denied.

Per Curiam.

A motion for rehearing has been filed, pointing out
that under section 4951, Rev. St. 1913, the sewer system
provided for therein could only be constructed ‘‘without
cost to the city.”” The reference to this section in the
opinion is erroneous. But the power to gutter and
otherwise improve the streets is given by sections 4816,
4908, and power to construct a system of sewerage and
to borrow money for that purpose, pledging the credit
of the city, is conferred by section 4956. It was under
the latter section that the proceedings of the city of
Kearney were conducted.

The motion for rehearing is

OVERRULED.

P. H. L. MeyEr, ADMINISTRATOR, APPELLEE, V. CENTRAL
StaTEs LirE INsuRANCE COMPANY, APPELLANT.

FiLEp JurLy 2, 1919. No. 20531.

Insurance: AcTiox ¥or DeLAy. In an action against an imsurance
company for negligence in delaying action on an application for
life insurance, in failing to notify the applicani of the delay or
of the occasion for it, and in failing to deliver a policy during
hig lifetime, the evidence suimmarized in the opinion held insuffi-
cient to sustain a judgment in favor of plaintiff.
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AppeaL from the district court for Platte county:
Georce H. TroMaAs, Jupce. Reversed and dismissed.

A. M. Post and E. M. Grossman, for appellant.

John J. Sullivan and Reeder & Lightner, contra.

Rosg, J.

This is an action to recover $2,000 in damages for
alleged negligence of the Central States Life Insurance
Company, defendant, in delaying action on an application
for life insurance, in failing to notify the applicant of
such delay, or of the occasion for it, and in failing to
deliver a policy during his lifetime; the application
having been made March 8, 1916, and the applicant hav-
ing been thrown from a horse and killed April 3, 1916. In
the application the estate of the applicant is designated
as beneficiary. Plaintiff is the father of the decedent
and is the administrator of his estate. Defendant
denied negligence and pleaded that the applicant died
pending a proper, but an unfinished, inquiry into his
insurability. A jury was waived, and the trial court
rendered a judgment in favor of plaintiff for the full
amount of his claim. Defendant has appealed.

As a ground of reversal it is urged that the record con-
tains no evidence of actionable negligence. Plaintiff
relies on the following facts and conclusions: When the
application was made, March 8, 1916, defendant’s solicit-
ing agent told the applicant that the insurance would be
in force upon his passing a successful physical examina-
tion. The local physician employed by defendant made
an examination on that date and assured the applicant
that he had successfully passed it. The first year’s
premium was then adjusted by the giving of a note for
$32.86. The application and the report of the physical
examination were received by defendant at the home
office in St. Louis, March 13, 1916. The report, owing to
a defective instrument used by the examining physician,

erroneously indicated an excessive blood pressure. March
103 Neb.—41
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15, 1916, defendant, without avail, wrote to the examining
physician for a re-examination of blood pressure and
repeated the request March 27, 1916. The soliciting
agent was advised of the delay March 28, 1916, but notice
of the facts mentioned was not given to the applicant.
In the ordinary course of business the policy would have
been delivered by March 22, 1916. It was in fact issued
March 17, 1916, and registered by the insurance depart-
ment of Missouri at Jefferson City, March 18, 1916,
notwithstanding the requests for a re-examination. The
applicant was in good health when examined and his
blood pressure was normal. He was a young man of
good character, and, from the standpoint of under-
writing, he was a good financial and moral risk. Except
for his death the policy issued March 17, 1916, would
eventually have been delivered and the premiums would
have matured annually from that date. He never re-
cived his policy. The use of the defective instrument
in testing the blood pressure, the delay in passing on
the application and the want of notice resulted in the
applicant’s failure to procure insurance. The foregoing
15 a brief summary of plaintiff’s case. Is the evidence
sufficient to sustain the judgment in favor of plaintiff?

Life insurance is a contract. The meeting of the minds
of the parties is essential to the execution of a policy.
Honest, trustworthy underwriting requires serious im-
quiry into the moral character, habits, family history, .
financial standing and physical condition of an applicant
for life insurance. Scientific knowledge and professional
gkill are necessary to an intelligent inquiry. The insurer
in soliciting a risk and the applicant in seeking indemni-
ty contemplate an investigation commensurate with the
hazard involved. For this purpose a reasonable time
is necessary. Difference in conditions may vary the time
required for examination and investigation. In con-
struing the conduct of the parties in relation to time,
courts are not at liberty to fix an arbitrary period. For
the purpose of considering an application the insurer
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by contract may protect itself against accident, misin-
formation and unforeseen incidents causing temporary
delays. In the present case defendant’s receipt for
the premium note permitted delivery of a policy within
60 days. To this applicant acceded and he was killed
before expiration of that period. The investigation of
the applicant’s insurability was pursued by defendant in
good faith. Two days after the report of the examining
physician had been received at the home office of de-
fendant in St. Louis he was requested to re-examine
the applicant’s blood pressure and was cautioned in re-
lation to the instrument used in making the test. The
request was renewed 10 days later, and the soliciting
agent was notified of the delay with a view to prompt-
ness in passing on the application. The defective in-
strument did not belong to defendant, but was the in-
dividual property of the examining physician, whose
authority did not extend beyond his duties in that capac-
ity. The competency or fitness of the examining physi-
cian is not questioned. There is nothing to indicate
that he did not act honestly and in good faith. On the
part of defendant there was no negligence in selecting
him. In performing his duties the examining physician
used his own instruments and exercised his own profes-
sional skill and independant judgment. Notice to ap-
plicant that the report of the physical examination indi-
cated excessive blood pressure and that as a consequence
there would be a delay in considering the risk could
only have been given between March 13, 1916, after the
report was received by defendant at St. Louis, and April
23, 1916, the date of applicant’s death. During that
time defendant proceeded with reasonable diligence
under the circumstances. Failure to give notice of the
report of excessive blood pressure is not evidence of
negligence. The stipulated period of 60 days for inves-
tigation had not yet expired. Neither the examining
physician nor the soliciting agent had power to make the
insurance effective upon the applicant’s passing a suc-
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cessful examination. Both were likewise without author-
ity to bind defendant by assurance that liability for a
loss would precede the approval of the application
which on its face provided otherwise. The premium -
note was given on the express condition that its delivery
to defendant depended upon the applicant’s receipt of
a policy. Defendant never demanded or received the
premium note or the proceeds thereof. The issuance
and the registration of the policy to hasten delivery upon
a subsequent approval of the application do not tend to
prove negligence. Such issuance and registration, ac-
cording to the application itself, are not to be construed
as an acceptance of the risk. On the undisputed facts
the action should have been dismissed. Without regard
to the insufficiency of the evidence to sustain the judg-
ment, it is the opinion of the writer that no cause of
action exists in favor of plaintiff and against defendant.

REVERSED AND DISMISSED.

LEerTow, J., not sitting.

CorwnisH, J., concurring.

I agree that no negligence was shown, but I am of the
opinion that that part of the opinion dealing with the
question of negligence should be eliminated.

In the absence of contract, the defendant owed the
deceased no duty to furnish him insurance, and failure
to furnish him insurance would not be the basis for an
action in tort. It is possible that a case might arise,
where one or more persons had conspired to defeat a
person of his legal right to procure insurance, that
would amount to actionable tort. When, as here, the
parties to a contract in terms agree upon the time with-
in which the application or proposition of one may be
rejected or accepted by the other, the other has to the
last hour of the last day for acceptance or rejection of
the proposition. By the terms of the contract itself he
is under no obligation to make his investigation except
to suit his own convenience within the time. If the
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maker of the proposition desires an early or more speedy
investigation, it should be provided for in the agree-
ment. A contrary rule would never be followed by those
not learned in the law, because a layman would always
think that, if the agreement gave him 60 days in which
to answer, he would be entitled to the 60 days. An action
in tort does not lie for refusal to enter into a contract.

TRANK STARR ET AL., APPELLEES, v. CHICAGO, BURLINGTON
& Quincy Rawroap COMPANY, APPELLANT.

FiLep JurLy 2, 1919. No. 20510.

1. Carriers: INJURY To LIvE SToCK: ACTION FOR DAMAGES: BURDEN OF
Proor. “In ap action to recover damages from a carrier for injury
gustained by live stock in transit, which are accompanied by
the owner or his agents, the burden is on the owner to show
that the loss complained of was occasioned by the carrier’s neg-
ligence.” Cleve v. Chicago, B. & Q. R. Co., 77 Neb. 166,

[

INTERSTATE SHIPMENTS. The act of the federal
congress, known as the “Carmack Amendment” (8 U. 8. Comp.
St. 1916, sec. 8604a, p. 9289), does not enlarge or change the
common-law liability of carriers for injuries to live stock in
interstate shipments.

: Live STocK: DUTY To FEED AND WATER. When the owner,
or his agent, accompanies the shipment of stock, the duty of
feeding and watering the stock when placed in the carrier’s yards
is primarily upon the owner. If he fails to do so, then the duty
is upon the carrier. The duty is also upon the carrier to furnish
the proper facilities for the feeding and watering of the stock.

: Feeping Live Stock: LiaBiLiry. Where the carrier fed
and watered the stock, the owner being present, and it appears
that some of the stock was injured by reason of poison being
contained in the hay fed to them, the hay being furnished by
the carrier, held, that in such case the carrier is not an imsurer
of the stock against loss by reason of the poisoned hay, but would
be liable only for negligence.

ArpeaL from the district court for Webster county:
WirLiam C. Dorsky, Jupce. Reversed.
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E. E. Whitted, J. L. Rice and L. H. Blackledge, for
appellant. .

Bernard McNeny and J. S. Gilham, contra.

Corvisn, J.

Plaintiffs’ carload of horses being shipped from Bil-
lings, Montana, to Grand Island, Nebraska, was unloaded
for feeding at Edgemont, South Dakota. It appears that
poison in the hay fed to the horses damaged some and
killed others. From a judgment for plaintiffs for dam-
ages sustained, the defendant appeals.

Plaintiff Frank Starr, as caretaker provided for in
the shipping contract, was present at the time of the
feeding, but the hay and water given to the horses were
furnished and fed by the defendant at plaintiffs’ cx-
pense. That poison was in the hay was not known until
later, and how it got there is still unknown. One Petro,
who harvested and sold the hay, testified that no poison
was in it when delivered. The defendant kept it locked
in a barn until used. The federal law makes it primarily
the duty of the caretaker to buy and feed the hay, and
the carrier’s duty if he does not. 8 U. S. Comp. St. 1916,
sec. 8652, p. 9381; Chicago, St. P., M. & O. R. Co. ».
Schuldt, 66 Neb. 43; Webster v. Union P. R. Co., 200 Fed.
597; 4 R. C. L. 985, sec. 451. The evidence does not
show that either defendant or plaintiffs were negligent
in feeding the hay.

If the action turned on negligence—on the fact that
the carrier either knew, or in the exercise of ordinary
care should have known that the hay contained poison—it
must fail for want of evidence. But it is the plaintiffs’
contention that, independent of the question of negli-
gence, defendant must be held liable under its common-
law liability as a common carrier, which liability cannot
be limited by contract. The parties agree that such was
the view taken by the trial judge, and it is the ground
for the defendant’s principal assignment of error. So
the first inquiry is: What is the carrier’s common-law
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libility, in a shipment of stock, for injury thereto after
stock was unloaded and while being fed in its yards,
where, by agreement of parties, a caretaker is in attend-
ance?

The common-law rule, making the carrier an insurer
of goods in its hands for transportation, arose from the
practical impossibility of shippers proving how the goods
were lost.  Frauds and collusions were easily practiced
but hard to prove. The shipper parted entirely with his
possession and control, and the carrier could pretend
a robbery or accident which had not happened. In
course of time the original rule was modified in certain
~ particulars. Not only were losses occasioned by the act.
of God or public enemy excepted, but certain losses duc
to the natural propensities of the animal being shipped
were also excepted.

‘When, by agreement of the parties, the animals shipped
were attended by a caretaker, this furnished another
ground for an exception to the original rule, because in
such case it might be more the duty of the caretaker to
anticipate and prevent the particular injury than it
would be the duty of the carrier. Accordingly, the com-
mon-law rule, as applied to such a case, appears to be
as announced by this court in Cleve v. Chicago, B. & Q.
R. Co., 77 Neb. 166, as follows: ‘‘In an action to recover
damages from a carrier for injury sustained by live
stock in transit, which are accompanied by the owner or
his agents, the burden is on the owner to show that the
loss complained of was occasioned by the carrier’s neg-
ligence.”” In 4 R. C. L., at page 995, sec. 462, the writer
adopts the language of this opinion as being the prevail-
ing rule everywhere. In fact, while the plaintiffs in
their brief argue to the contrary and cite cases, we know
of no decision holding to the contrary. The rule is that
when the owner, or his agent, attends the stock as care-
taker, and, as in this case, the stock is being fed in the
carrier’s yards, the carrier, while bound to furnish
facilities for feeding, is not liable as an insurer against
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injury, but is only liable for negligence. The test in
the instant case would be: Did the carrier know that
the hay fed contained poison; or, in the exercise of
ordinary care, should it have known? Chicago, St. P., M.
¢ 0. R. Co. v. Schuldt, supra; Chicago B. & Q. R. Co. v.
Powers, 73 Neb. 816 ; Zimmerman v. Northern P. R. Co.,
140 Minn. 212; Bigelow v. Maine C. R. Co., 110 Me. 105;
Lukens v. Fretund, 27 Kan. 664.

The agreement that the shipper shall accompany the
" stock and shall be responsible for its care is, when proper
facilities are supplied, not a limitation of the carrier’s
liability. Chicago, St. P., M. & O. R. Co. v. Schuldt,
supra. -

Plaintiffs in their brief cite cases from Texas as
holding to the contrary. In Pecos & N. T. R. Co. ». Mey-
er, 155 S. W. (Tex. Civ. App.) 309, and in Chicago, R. 1.
& @. R. Co. v. Crenshaw, 59 Tex. Civ. App. 238, the car-
rier’s liability is made to depend upon its exercise of or-
dinary care, according to the circumstances. The holding
in Chicago, R.I. & G. R. Co. v. Linger, 156 8. W. (Tex.
Civ. App.) 298, is only to the effect that a provision in
the contract that the shipper should assume all risks
(which would include those arising from the carrier’s
negligence) was void under the Carmack amendment. 8
U. S. Comp. St. 1916, sec. 8604a, p. 9289.

It is further urged that the Carmack amendment
changes the rule, in that it provides that contracts be-
tween the carrier and shipper attempting to limit - the
common-law liability are void, and also provides that
the carrier shall be liable for all injuries ““caused by it.”’
Inasmuch as the statute places the primary duty of
feeding the stock upon the caretaker, permitting him to
do his own buying and feeding, it would be
strange if such were the meaning of the law. This ques-
tion, however, is foreclosed by the decisions of the federal
court, holding that it is permissible for the parties to
agree upon the presence of a caretaker, and that the
words above quoted were not intended to change the



Vor. 103] JANUARY TERM, 1919. 649

Starr v. Chicago, B. & Q. R. Co.

Common-law liability. Adams Express Co. v. Crominger,
226 U. S. 491, 44 L. R. A. n. s. 257; Missouri K. & 7.
R. Co. v. Harriman, 227 U. S. 657; Cincinnati, N. O. &
T. P.R. Co. v. Rankin, 241 U. S. 319; Missouri, K. & 1.
R. Co. v. Byrne 100 Fed. 359.

It is complained that in the argument to the jury
statements were made by counsel for plaintiffs inflam-
atory in their character and not based upon the evi-
dence. It is answered that counsel for defendant also
was at fault. Courts fail in their function when their
judgments are not in accord with the merits of the con-
troversy. Trial judges cannot preserve the dignity and
gravity of the court without the aid of the bar. The
lawyer owes it to the litigant, as well as to the state, to
prevent a diversion of the juror’s mind from the ques-
tion he has sworn to try. As we have heretofore said,
when misconduct of counsel is such that no admoni-
tion or rebuke can entirely destroy its sinister influence,
a new trial will be awarded, regardless of want of ob-
jection and exception.

For the reasons above shown, the judgment of the
district court is reversed and the cause remanded for
further proceedings.

: Reversep.

Sepewick, J., not sitting.

Lerton, J. dissenting.

The common-law rule which makes common carriers
insurers of the safe delivery of property transported,
with certain well-recognized exceptions, is a salutary
doctrine and tends to the exercise of vigilance and care
by the carriers. It should not be lightly interfered with,
nor whittled down by exceptions, even though it may
work an injustice in isolated cases.

The common-law rule is stated as follows in Church v.
Chicago, B. & Q. R. Co., 8 Neb.-615: ‘It is the general
rule that a common carrier of live stock for hire 1s an
insurer of its safe delivery to the consignee, except
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where the injury or loss is due to the act of God, the
public enemy, or to the inherent nature or propensities
of the animals; and the delivery of the animals to the
carrier in good condition and the failure of the carrier
to deliver them at the place of destination makes a prima
facie case against the carrier.”’

This was an interstate shipment of horses. They
were fed and watered in transit by the carrier. The hay
fed them was poisoned, and a number of the horses
died. A caretaker accompanied the shipment, but did
not procure the hay or feed the horses. Being an in-
terstate shipment the laws of the United States, as con-
strued by the federal courts, control. Cincinnati, N. O. &
T.P. R. Co.v. Rankin, 241 U. S. 319. In this case it is-
also held that the common-law liability of a carrier as
an insurer was not changed with respect to a loss oc-
curring on its own line by the provisions of the Carmack
amendment, and it is said, speaking of the construction
of the Carmack amendment in Adams Express Co. wv.
Croninger, 226 U. S. 491, ‘‘properly understood neither
this nor any other of our opinions holds that this
amendment has changed the common-law doctrine there-
tofore approved by us in respect of a carrier’s liability
for loss occurring on its own line.”’

Under the interstate commerce act the term ‘‘trans-
portation”’ includes all services in connection with the
receipt, delivery, elevation, ventilation, refrigeration or
icing, transfer in transit, storage and handling of proper-
ty transported. 8 Comp. St. U. S. 1916; sec. 8563, p. 9061.

It seems evident that the furnishing of hay at its feed-
yards for the feeding of live stock which the road is
compelled to perform under the 28-hour statute falls
within this definition of ‘‘transportation.’”” Southern R.
Co. v. Prescott, 240 U. S. 632. This case was decided be-
fore the Cummins amendment. Under that amendment
every common carrier ‘‘receiving property for trans-
portation shall be liable to the lawful holder of the biil
of lading ‘for any loss, damage, or injury to such proper-



Vor. 103] JANUARY TERM, 1919. 651

Dorwart v. Hockett.

ty caused by it,” or by any common carrier, railway or
transportation company to whom such property may be
delivered,’’ etc.

In New York, P.& N. R. Co. v. Peninsula Produce Ex-
change, 240 U. S. 34, it is said: ‘‘The words ‘any loss,
damage, or injury to such property,’ caused by the
initial carrier or by any connecting carrier are compre-
hensive enough tc embrace all damages from any failure
to discharge a carrier’s duty with respect to any part of
the transportation to the agreed destination.’’

In the report of the senate committee on interstate
commerce accompanying the second Cummins amend-
ment, speaking of the amendment, it is said ‘‘Its purpose
is to restore the law of full liability as it existed prior to
the Carmack amendment of 1906, so that when property
is lost or damaged in the course of transportation, under
such circumstances as to make the carrier liable, recovery
is had for full value or on the basis of full value.”

Under the facts, T am of the opinion that the carrier is
liable, under the common law, as an insurer.

Mozrissgy, C. J., concurs in this dissent.

Dewitr Y. DORWART ET AL., APPELLANTS, V. SAMUEL W.
HocKETT, APPELLEE.

FiLep Jury 2, 1919. No. 20495,

1. Brokers: Acriox For CoMMissioN. Error cannot be predicated
on the dismissal of a suit brought by the agent of the ewner of
land against the drawer of a check given to such agent for the
purchase price thereof, less an incumbrance, where the deed of
cenveyance was changed in a material matter by such agent
witheut the knowledge of either the owner or the propesed buyer,
and the sale for that reason was not consummated.

2. Bills and Notes: WANT oF CONSIDERATION. In such case the com-
sideration for the check wholly failed, and suit cannet be main-
tained fer any part thereof, even though the buyer subsequently
purchased the land directly from the owner.

3. Evidence examined, and, though conflicting, held sufficient to
sustain the judgment.
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AppEaL from the district court for Red Willow county :
Erxest B. PERRY, JUDGE, Affirmed.

J. L. Rice, for appellants.
Eldred, Cordeal & McCarl and .J. E. Kelley, contra.

Dzanw, J.

Plaintiffs are real estate agents, who sued to recover on
. a bank check for $233.35 drawn by defendant in a land
transaction. Defendant pleaded failure of consideration.
A jury was waived, and on submission of the testimony
of the parties the suit was dismissed, and plaintiffs ap-
pealed.

Laura M. Beem, who is not a party to this suit, owned
a 160-acre farm in South Dakota mortgaged for $850.
Some interest and taxes were unpaid which she was un-
able to pay. It is not denied that her husband, J. S.
Beem, who acted with her authority throughout, agreed
with plaintiffs that they might sell the land if they would
give the Beems $25 net from the proceeds. Thereafter
plaintiffs began to negotiate with defendant, Hockett, for -
the sale of the Beem tract to him.

There is evidence tending to establish these facts: At
their first meeting defendant was told by plaintiffs that
the land was mortgaged for $800; that the owner wanted
$100 net to him; that $80 or $85 taxes were unpaid; that
plaintiffs wanted a $100 commission; that the transaction
was not closed at the time because defendant wanted to
put in some personal property instead of paying all
cash; that defendant said that if he had to pay all cash
he would pay $300 and assume the $800 mortgage, mak-
ing the purchase price $1,100; that a few days later plain-
tiffs went out to defendant’s farm, taking with them a
deed to the land, which provided that defendant should
assume a mortgage for $850; at the same time they
requested a check for $350; defendant refused to accept
the deed or give the check; that plaintiffs then said they
would accept a check for $300, which he refused to give.
Finally, plaintiffs induced defendant to give them his
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check for $250, which was post-dated 10 days, to the end
that defendant might have time to obtain a report
respecting the land. A few days later defendant went
to plaintiffs’ office to close the transaction. He testified
that plaintiffs at that time told him a mistake had been
made, and that a check for $233.35, namely, the check
sued on, was all that would be required; that he did not
know what the mistake was, but relied on plaintiffs, sign-
ed the check and took the deed; that immediately after
leaving the office he went to a bank to make a deposit
to cover the amount of the check; that the bank was
closed, and upon examining the deed he discovered a pro-
vision requiring him to pay certain back interest and
taxes; that he at once returned to the office and told
plaintiffs there was a mistake, and that if he had to pay
back interest and taxes the check was written for too
great an amount, and asked plaintiffs to correct the
mistake, and demanded that the deed be made to conform
to the agreement; that his demands were refused; that
he thereupon offered to return the deed, and demanded
a return of his check; both the offer and the demand
being refused, he then notified the bank not to pay the
check. :

Respecting the interest and tax clause, defendant testi-
fied it was not in the deed when he first saw it, and on
this point he is corroborated by Mr. Beem, who testified .
that it was not in the deed when signed by him and his
wife and forwarded to plaintiffs. It is clear that there
is sufficient testimony to establish the fact that the deed
that was finally delivered to defendant by plaintiffs was
not the deed that was contemplated by the agreement,
and that under the evidence the defendant was justified
in returning the deed and in stopping payment on the
check.

It seems that defendant, being unable to close the
transaction with plaintiffs, afterwards bought the land
directly from the Beems. Plaintiffs now contend that
. they are entitled to the amount of the check, less the
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back interest and taxes, on the theory that there was
only a partial failure of consideration. We do not think
so. The suit was brought to recover on a check given
for the full amount of cash required on a land sale in
excess of the incumbrance thereon. The transaction was
not consummated at the time the suit was begun. It
was through no fault of the defendant that the sale
was not consummated and that the transaction was never
closed with plaintiffs. It seems clear that there was a
total failure of consideration. The testimony conflicts,
but is amply sufficient to sustain the judgment of the
trial court.
The judgment is
AFFIRMED.

MarsE & MarsH, aAPPELLEE, v. CHICAGO & NORTHWESTERN
Rammway CoMPANY, APPELLANT.

FiLep Jury 2, 1919. No. 20472,

1. Carriers: INTERSTATE SHIPMENTS: DELAY: LrABILITY. When a rail-
road company contracts to deliver goods at a certair place of
business in another state, and is compelled to transfer them to an-
other railroad for delivery, it is liable for damages for delay in de-
livery the same as if the delay had occurred on its own line.

—: CLaiMs: ATTORNEY'S FEEs. The attorney fees provided

for in section 6063, Rev. St. 1913, are in the nature of costs, and

may be allowed in all cases provided for in that sectiom.

AprresL from the distriet court for Douglas county:
ArtHUR C. WARELEY, JUDGE. Affirmed.

Wymer Dressler and C. H. Gorman, for appellant. .
John H. Grossmann and Baker & Ready, contra.

AxrprICH, J.

This is an action at law brought by plaintiff, a produce
dealer of Omaha, to recover $147.61 as damages to a car-
load of cheese shipped from Plymouth, Wisconsin, Davis
Brothers Cream Company, on June 13, 1914, and con-
signed to the plaintiff at Omaha.
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The plaintiff’s place of business at Omaha is at the
corner of Twelfth and Jones streets, where it uses the
warehouse and cold storage plant of the Fairmont
Creamery Company. The defendant railroad company
entered into a contract with plaintiff to deliver these
goods. The car arrived over the defendant’s lines on the
morning of June 17, at 2:30 a. M., and the record dis-
closes that it was examined and found in good condition.

The defendant company recognized this car was to be
delivered at the warehouse, and finally caused it to be
switched over there. The Union Pacific Railroad tracks
alone accommodated the Fairmont Creamery ware-
house, but there was a delay in getting this car over to
the warehouse, and it was during this delay that the
damage complained of was caused. The weather at the
time of this shipment was very hot, and the ice getting out
of the car left the cheese subject to the hot weather with-
out ice during the three or four days that it lay in the

§Dmaha yards, thus causing the damage complained of.
The defendant claims that, when it delivered the car to
the Union Pacific, its liability ceased, and that whatever
damage resulted it was not responsible for. The plaintiff
insists that the defendant contracted to deliver the car
to plaintiff’s warechouse, and that it procured the services
of the Union Pacific Railroad Company to so place the
car there, and paid for its services. It is claimed that
the defendant delivered the car to the Union Pacific Rail-
road Company according to the usual method and custom
employed in delivering shipments to connecting carriers,
and the record shows that upon arrival the car was
ordered delivered to the Fairmount Creamery Company,
and it is also a matter of record that the car was trans-
ferred to the Union Pacific. These in the main are the
facts at issue in this case. The plaintiff alleges two
grounds for recovery in the issues hereby tendered: ‘“ (1)
Negligence of the defendant company in its trans-
portation of the car with knowledge of its perishable
contents, and before final delivery of the car to the plain-



656 NEBRASKA REPORTS. [Vor. 103

Marsh & Marsh v. Chicago & N. W. R. Co.

tiff. (2) Its acknowledgement of liability upon an inspec-
tion of the car, and its agreement to pay the loss when
ascertained.”’

The defendant admitted the receipt on June 13, 1914,
of the car at Plymouth, Wisconsin, consigned to the
plaintiff, and denied all its charges of negligence, and
alleged the defendant transported the shipment to
Omaha strictly in accordance with its instructions, and
claimed further that the car arrived in Omaha on the
17th of June, 1914, at 2:30 a. M., and that the plaintiff
was duly notified of the arrival of the car, and that at
plaintiff’s special instance and request the defendant de-
livered the car to the Union Pacific Railroad Company,
and had it switched to the warehouse of the Fairmont
Creamery Company by the Union Pacific Railroad Com.
pany, that the former should notify the latter of all cars
to be switched to it for unloading, and that the Union
Pacific Railroad Company did switch this car to the Fair-
mont Creamery Company, which plaintiff used for u: o
loading, promptly upon receipt of notice to do so. The
case was tried on these issues, and the jury rendered a
verdict in favor of the plaintiff for the sum of $181.62.

The plaintiff also requested allowance of an attorney’s
fee, and the record discloses that there was allowed the
sum of $75 for this purpose. From this situation, or state
of facts, the defendant appeals. There are two issues to
be determined: (1) Was the defendant negligent or
responsible for the delay caused in the delivery, under
the Nebraska statute, of these goods to the plaintiff
herein? and (2) is defendant liable for an attorney’s fee?

This was an interstate shipment under the following
described bill of lading: ‘‘Received * * * at Ply-
mouth, Wisconsin, June 13, 1914, from the Davis Broth-
ers Cheese Company, the property described below in
apparent good order, except as noted (contents and con-
dition of contents of packages unknown) * * *
which said company agrees to carry to its usual place of
delivery at said destination consigned to Marsh & Marsh,
destination Omaha, State of Nebraska.’’
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It will be noted from the above that the plaintiff and
defendant entered into a contract whereby the defendant
was to deliver this car to the usual place of delivery at
its destination to Marsh & Marsh. It is admitted that
the defendant had made many shipments over its lines
of railway, and that it was familiar with plaintiff’s ware-
house in Omaha, and that this was the place of delivery
and the destination of the car; and it also knew that the
only way for the car to reach its destination was, upon
its arrival over its tracks, t¢ employ a Union Pacific en-
gine to deliver it to Marsh & Marsh’s warehouse. On
June 16, 1914, at 5:45 p. M., the record shows that plain-
tiff gave to defendant’s freight house at Omaha an order
as follows: “‘On arrival of D. L. & W. 6249, cheese con-
signed to Marsh & Marsh, set to Union Pacific for Fair-
mont Creamery.’”’ Thus it is plain the defendant rec-
ognized its obligation and responsibility to deliver the
car of cheese to the plaintiff’s place of business, and that
the damage that occurred to the cheese occurred after its
arrival in the Omaha railway yards; and, as the de-
fendant was under contract to deliver this merchandise
to the plaintiff at its place of business, then it must
follow that whatever damage occurred to the merchandise
resulted through the negligence of the defendant. When
the defendant entered into a contract to deliver this car
and its contents to Marsh & Marsh at the usual place of
business in Omaha, it also contracted to deliver it at
the place where it usually has its merchandise delivered,
and the defendant was cognizant of it, and it appears un-
disputed in the record that they were familiar with the
defendant’s location, and to carry out the terms and con-
ditions of their contract they employed the Union Pacific
Railroad Company to deliver the alleged damaged cheese
to plaintiff’s warehouse, and paid them for the service
so rendered. It is undisputed also that the defendant
was the initial carrier from a point in Wisconsin to a
point at plaintiff’s warehouse in Omaha, on the Union

Pacific tracks, and procured the services of the Union
103 Neb.—42
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Pacific company to deliver the car at the Fairmont
Creamery Company’s warehouse. It was carrying out in
detail its written contract already entered into with
plaintiff. Then if upon the arrival of the car the cheese
therein was in good condition, and upon its receipt at
the warehouse, a few days later, it was damaged, and in
an unsalable condition, it must follow that whatever
damage resulted after the car’s arrival in Omaha the
defendant is liable for.

It also appears the defendant examined the condition
of this car and agreed to settle for all damages. We have
examined the instructions, and it would seem that the
defendant has no cause of complaint as to any of them,
because they were favorable to the issues of the de-
fendant.

Complaint is also made that the allowance by the court
of an attorney’s fee of $75 is wrong, and should not be
permitted to stand. The record shows that this was an
interstate shipment; that the shipment began in Wiscon-
sin and ended in Omaha. We suppose this claim was al-
‘lowed under section 6063, Rev. St. 1913. The provision
of this statute, so far as it applies here, is as follows:
“Tn the event such claim, which shall have been filed as
above provided within ninety days from the date of the
delivery of the freight in regard to which damages are
claimed, is not adjusted and paid within the time herein
limited, such common carrier shall be liable for interest
thereon at 7 per cent. per annum from the date of filing
of such claim, and shall also be liable for a reasonable
attorney’s fee to be fixed by the court.”’ Seven per cent.
is the legal rate of interest in this state in the absence
of contract. The court named $75 as an attorney’s fee.
The amount is not exorbitant or unreasonable, but the
serious question is: Can this statute above quoted be
made applicable to an interstate shipment?

The statute under consideration provides for the al-
lowance of attorney’s fees in all cases where claims for
loss or damage for which a common carrier may be
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liable shall not be adjusted and paid within a fixed period.
By this statute no attempt is made to regulate inter-
state commerce. Neither is the imposition of attorney’s
fees to be considered as a penalty; rather it is to be
considered as a part of the costs incurred in the action, al-
though not so denominated in the statute. The allowance
is clearly in the nature of costs. It is not a fixed sum
to be recovered as a part of the judgment, but its amount
is to be fixed by the court. Smith v. Chicago, St. P., M. &
0. R. Co., 99 Neb. 719. As was said by Mr. Justice Pit-
ney in Missouri, K. & T. R. Co. v. Cade, 233 U. S. 642:
‘‘Manifestly, the purpose is merely to require the de-
fendant to reimburse the plaintiff for a part of his
expenses not otherwise recoverable as ‘costs of suit.” So
far as it goes, it imposes only compensatory damages up-
on a defendant who, in the judgment of the legislature,
unreasonably delays and resists payment of a just de-
mand. The outlay for an attorney’s fee is a necessary
consequence of the litigation, and since it must fall upon
one party or the other, it is reasonable to impose it upon
the party whose refusal to pay a just claim renders the
litigation necessary. The allowance of ordinary costs
of suit to the prevailing party rests upon the same prin-
ciple.”” Taking this view of the matter, the case of
Charleston & W. C. R. Co. v. Varnville Furniture Co.,
237 U. S. 597, cited by appellant, is not applicable.
The judgment of the district court must be

AFFIRMED,
Morrissey, C. J., not sitting.

Sepewick, J., concurring.

The defendant received this property for shipment
{rom a point in Wisconsin to Omaha. When it arrived in
Omaha, it remained at defendant’s station and yards
several days, which delay in delivery caused the damage
complained of.

1. The first question presented is whether the de-
fendant had undertaken to deliver the goods to the con-
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signee at its place of business in Omaha, and so was
liable for damage caused by the failure of prompt de-
livery. It appears that similar shipments had been made
to this plaintiff and had been delivered at the plaintiff’s
place of business, which was done by transfer over the
lines of a connecting carrier, and such shipments were
delivered by the defendant to the connecting carrier for
that purpose. It also appears that the charges of the
connecting carrier for this transfer were paid by the
consignor to the defendant. The bill of lading recited
that the defendant ‘‘agrees to carry to its usual place
of delivery at said destination consigned to Marsh &
Marsh, destination Omaha.”” The defendant having re-
ceived compensation for this transfer when it accepted
the goods for shipment, it follows that it undertook to
~ cause this transfer to be made and the goods to be de-

livered at the place of business of the plaintiff. Under
those circumstances, by the Carmack amendment, it is
liable for any default of the connecting carrier.

2. The second question presented is as to the de-
fendant’s libility for an attorney’s fee. Section 6063,
Rev. St. 1913, provides: ‘‘In the event such claim, which
shall have been filed as above provided within ninety
days from the date of the delivery of the freight in re-
gard to which damages are claimed, is not adjusted and
paid within the time herein limited, such common carrier
shall be liable for interest thereon at 7 per cent. per
annum from the date of the filing of such claim, and shall
also be liable for a reasonable attorney’s fee to be fixed
by the court.”” The trial court fixed an attorney’s fee
of $75. As this was an interstate shipment, and congress
by the act of 1906 has provided the liability for loss or
damage in interstate shipments, the states cannot add
any liability for damage; and the question is whether this
is an attempt to do so. If the attorney’s fee is an
additional burden upon interstate commerce, it cannot
be allowed by the state. If it is merely a provision in re-
gard to the local costs of the litigation, which was made
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necessary by the delay of the defendant in adjusting
the matter, it cannot be said to be a burden upon inter-
state commerce. The langnage of Mr. Justice Pitney in
Missouri, K. & T. R. Co. v. Cade, 233 U. S. 642, which
appears to be the unanimous opinion of that court, seems
to justify the conclusion that under such circumstances
an. attorney’s fee is properly taxable as a part of the
costs of the case. That opinion says: ‘‘Manifestly, the
purpose is merely to require the defendant to reimburse
the plaintiff for a part of his expenses not otherwise
recoverable as ‘costs of suit.” * * * The outlay for
an attorney’s fee is a necessary consequence of the
litigation, and since it must fall upon one party or the
other, it is reasonable to impose it upon the party whose
refusal to pay a just claim renders the litigation neces-
sary. The allowance of ordinary costs of suit to the pre-
vailing party rests upon the same principle.”’ Although
interstate commerce was not involved in that case, and
the court was discussing other questions, the language
used is so pertinent to the point involved here that, with
some hesitation, I concur with the majority in holding
that an attorney’s fee was properly taxable by the court
as a part of the costs in this case. In view of the fact that
we have had various statutes in this state providing for
attorney’s fees, and that such statutes have universally
been construed as dealing entirely with costs that may
properly be taxed, it seems reasonable that this statute
should also be so construed.

The decision of the supreme court of the United States
in Charleston & W. C. R. Co. v. Varnville Furniture Co.,
937 U. 8. 597, is not in conflict with this view. In that case,
the statute of South Carolina made the Lability of the
last carrier extend ‘‘to losses on other roads in other
jurisdictions and increases it by a fine difficult to es-
cape;’’ whereas the Carmack amendment ‘‘requires the
initial carrier to issue a through bill of lading and makes
it liable for all damage anywhere on the route.”’ This,
the court say, ‘‘cannot be sustained as a help to the
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federal statute because it goes farther than congress has
seen fit to go;’’ and the court refers to Boston & Maine
R. Co. v. Hooker, 233 U. S. 97, and say: ‘‘It is true that
in that case the inclusion of the attorney’s fee not ex-
ceeding $20 in the costs upon judgments for certain small
claims was upheld, although incidentally including some
claims arising out of interstate commerce. But apart
from the effect being only incidental, the ground relied
upon was that the statute did not ‘in anywise enlarge the
responsibility of the carrier’ for loss or ‘at all affect
the ground of recovery, or the measure of recovery.’ ’’
This seems to reaffirm the doctrine of the Boston & Maine
case that the effect of taxing an attorney’s fee as part
of the costs is only incidental, and does not in anywise
cnlarge the responsibility of the carrier for loss, or at
all affect the ground of recovery, or the measure of
recovery. This is in harmony with the language above
quoted from Missouri, K. & T. R. Co. v. Cade, 233 U. S.
642,

I, therefore, concur in the conclusion reached by the
majority upon this point.

Corxyisg, J., dissenting.

A law which requires a litigant to pay the attorney’s
fees of the opposing party if he is defeated, and which
does not require the opposing party to pay his attorney’s
fees if he wins is in the nature of a law imposing a penal-
ty. No other conclusion is reasonable. It would amount to
a denial of the equal protection of the laws, unless
cnacted as a police regulation to prevent a common wrong
in the refusal by carriers to entertain and pay just claims.
I seriously doubt the existence of such customary wrong
at the present time.

To me it is equally apparent that such a law must be
a burden upon commerce. As a matter of business
prudence, the common carrier will pay doubtful claims,
small in amount, rather than run the risk of having final-
ly to pay not only the claimn, but, in addition thereto, an
attorney’s fee that may amount to more than the claim.
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The result must be that in states having the law the
emoluments going to the carrier for its service must be
less than in those states not having the law.

It cannot be assumed that resistance of a claim is
wrong, although it is finally upheld in court. Such pre-
sumption arises only by relation.

The law does not denominate the attorney’s fees as
costs. If it did, and the amount was limited and the right
restricted, a different question might arise. This fact, it
appears to me, distinguishes the case in hand from the
federal cases cited. The statute uses the words, ‘‘reason-
able fee.”” The word ‘‘reasonable,’”” under the previous
decisions of this court, is hardly restrictive. If $100
worth of service is performed by the attorney in pros-
ecuting a $10 or $25 claim, his reasonable fee is $100.

DanteL W. DoNovAN, APPELLANT, V. UNToN PaciFic Rar-
r0oAD COMPANY ET AL., APPELLEES.”

Frep Jury 2, 1919. Ne. 20959.

Highways: Suir To ESTABLISH: LIMITATIONS. Evidence examined. and
held, that the road was abandoned for a period of more than tem
years before plaintiff began his action, and that his action is
barred by the statute of limitations,

Appear from the district court for Merrick county:
Groree H. Tromas, Junce. Affirmed.

W. T. Thompson and Reese & Stout, for appellant.

W. H. Thompson, Lloyd G. Thompson, John C. Martin,
Thomas W. Bockes, Edson Rich and C. A. Magaw, contra.

ALDRICH, J. 4

This action in equity was commenced on the 16th day
of December, 1914. Plaintiff filed his amended petition
in the district court for Merrick county, in which he
alleges that he was a citizen and resident of Merrick

county, residing within five miles of the public road in
*Reversed on rehearing. See 104 Neb., p. —.
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question; that the road was legally established; that
there were legal proceedings instituted to establish the
road prior to April 24, 1895, and that this wagon road
followed the general line of the Union Pacific main track
through Merrick county to the Hall county line.

As the defendants admit that the statement of fact and
issues in the appellant’s brief are correct and accurate,
we copy therefrom, as summarized, sections 3, 4, 9, 6, and
7 of plaintiff’s petition:

‘‘That the defendants, without legal right to do so,
have closed the road to public travel, and have obstructed
the same, and have and are threatening to prevent plain-
tiff, and the general public, from traveling over and up-
on said highway, and have plowed and planted it to
crops and rendered it unfit for travel, and claim the right
to so use the same, either as owners or lessees, and have
denied and are denying the right of plaintiff and the
public to the use of such highway.

““That on the 24th day of April, 1895, in an action then
pending in the circuit court of the United States, in the
district of Nebraska, to which the receivers of the Union
Pacific Railway Company, the county of Merrick, the
board of supervisors of said county, and the Union
Pacific Railway Company were parties, it was decreed
that the highway in question should be located so that the
north line of said highway is and shall be 63 feet south
from and parallel to the center line of the main traeck of
said railroad as then constructed through Merrick county,
cte., that the railway company should have the right to
put in culverts and ditches as needed, ete.

‘‘That said decree was rendered on stipulated facts,
to which stipulation the Union Pacific Railway Company,
the receivers, Merrick county, and the board of super-
visors of Merrick county were parties. That said decree
was final, and permanently fixed the right of the public
to maintain and use said highway.

‘‘That said public road has never been vacated, and was
used for many years until fenced and plowed and ob-
structed by defendants.
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““That plaintiff prosecutes this action in his own be-
half and on behalf of others similarly situated; that by
closing said road plaintiff, and others, will be damaged
and will suffer loss and inconvenience; that said highwayv
is the shortest, best and most convenient road from plain-
tiff’s premises to Grand Island, and plaintiff is without
adequate remedy at law.”’

Plaintiff is a private citizen of Merrick county, and it
is admitted that he resides within five miles of the road in
issue, and that he has the right to maintain this action.
The statute of limitations, which we are met with at the
threshold of this inquiry, is found in section 7564, Rev.
St. 1913, and provides: ““ An action for the recovery of
the title or possession of lands, tenements or heredita-
ments, or for the foreclosure of mortgages thereon, can
only be brought within ten years after the cause of action
shall have accrued: Provided, no limitations shall apply
to the time within which any county, city, town or village
or other municipal corporation may begin an action for
the recovery of the title or possession of any public road,
street, alley or other public grounds or city or town
lots.”? )

The issue here tendered by the pleadings would seem
to be: Has this highway at any time since its organi-
zation been unused or abandoned, or has it been a reg-
ularly recognized and traveled highway? The legal ques-
tions are fairly well settled in this issue. The question
is largely one of fact and the section of the statute just
quoted applies to the issues herein. It is in evidence that
this highway was established west of the town of Chap-
man across Merrick county in the year 1874. While it is
true that the statute was not in every detail complied
with, and many things were left undone which the statute
requires to have been done, nevertheless it was for years
recognized as a regular and correct proceeding, and that
the public had the right to travel over this highway at-
tempted to be established at this time: Thus did matters
proceed until 1895, when proceedings were instituted in
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the federal court for the purpose of establishing finally
the highway, which was an issuc before the county board
of Merrick county in 1874, thus recognizing whatever
rights the public had obtained during the year of 1874
had been abandoned, and that it was necessary for the
public to maintain further proceedings to establish the
rights which had been lost or thrown away after 1874.
In the proceedings which took place in the federal court
in and for the district of Nebraska in 1895, there was
a stipulation or agreement entered into between the de-
fendant, the Union Pacific Railway Company, and the
county board of Merrick county. This agreement was
adopted and made the decree of the court, and thus by
decree of the court a road was established parallel to
the right of way of the Union Pacific Railway Company.

From 1894 most of the country on the south side of
the Union Pacific road track was open and unfenced, and
there was some travel on a wandering and deviating line
along the right of way of the Union Pacific west of Chap-
man. This trail was not a stright line and did not pro-
ceed as a road surveyed and marked out and worked,
but was simply in the nature of a trail wandering and
deviating in its character. There is no evidence that it
was ever worked nor a dollar expended upon its improve-
ment. It also is undisputed evidence that there were
groves and trees and other incumbrances along this alleg-
ed highway, and that the travel did not interfere with
groves and trees growing upon the alleged right of way
surveyed and platted by the engineer of the county of
Merrick. Thus there are evidences on every hand that
this road as alleged to have been established in 1874 was
simply a paper road and had never proceeded beyond
that stage. There is no evidence in the record that the
officials, or any of them, whose duty it is to see to roads
and keep them in repair, ever did an hour’s work, or
expended a dollar in money, in keeping up this road and
cansing it to have the appearance of a public highway.

There is in the record no evidence whatever that the
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. board of supervisors of Merrick county ever exercised
any dominion over this road from the Hall county line
castward across Merrick county from the Hall county
line to Chapman. Extensive groves have been allowed to
grow up; land has been fenced off for many years by
farmers and ranchmen; and the entire country, so far
as ever having been laid out and marked for this road,
has been used and occupied exclusively for farming
and stock purposes, and whatever easement, if any, the
public acquired by the several legal proceedings of rec-
ord, they mnever proceeded any further than making a
paper record. Actually neither Merrick county, nor any
of its proper officials, ever exercised any authority, or
attempted any control, or expended any labor, or cash,
for the betterment of the road in question.

The record discloses this was an official report made
by a committee, which we will call viewers of the land,
to the county hoard of supervisors. This was done some-
time (if we quote the record correctly) in April, 1894.
This condition such as we have described is a condition
which could not have occured in a day or a night; there
are groves and trees which could not have grown up over
night, or have been in the condition that they were at
the time proceedings were started in federal court in
1895 While we admit that it is true that this situation
proves nonuser to a certainty, and for a period of more
than 20 years, yet we do not claim that nonuser is at all
sufficient to maintain title. If there had been any actual
occupancy, tangible and real, beyond paper, this nonuser
‘would be of no force and effect only in so far as it ex-
presses an intention on the part of the public as to what
it was going to do with this road for travel purposes, and
nonuser is met further in a question like this in so far
as it indicates an intention of abandonment, and abandon-
ment for a term of ten years or more in this state is
sufficient to deprive the public of the road which has
been so treated; but we do not claim that nonuser may
create abandonment, but it does clearly declare, and
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correctly, we believe, the intention of the parties in- .
volved, and that intention may become proof of the pur-
pose or relation that the parties intend to assume toward
the road in controversy. Then if this intention is followed
up by actual abandonment, and the public fails to recog-
-nize its duties and obligations toward this road in the
way of labor and repair, it is evident and indisputable,
as shown in the record, that the public never intended to
occupy and use this alleged road for a public highway.
The record does not disclose that the county board of
supervisors of Merrick county ever surveyed and laid
out the road in issue. Then if it has never taken any of
these statutory steps, but allowed the road to grow up to
groves and trees, and to be fenced off for farming and
stoek purposes for a period_of over ten years, as this re-
cord shows, what statutory law is therc in Nebraska that
gives it the right of occupancy of the strip of land in
question, similar to the Union Pacific, for road purposes?
The public, as well as this plaintiff, has abandoned in
every particular whatever easement or right that it had
ever acquired, or pretended to acquire, in relation to this
road. It never by any act dedicated this road to
public service. Postal v. Martin, 4 Neb. (Unof.) 534.

It cannot be said that abandonment of this road gives
any great inconvenience, or causes any great hardship,
because, if it had, why would it have been abandoned? If
it was so necessary to the welfare and prosperity and
convenience of any given set of men, or community, why
would they suffer all this inconvenience and annoyance
when they could have prevented it by using it if it was
sonecessary? The record seems to disclose that the road
laid out from Chapman south within a mile or two of
the Oregon trail is the one used by the public generally,
and has been for many years last past in traveling from
Chapman to Grand Island; in other words, the record
does not disclose that there is any necessity or com-
venience to be obtained in establishing this road. The
report of the viewers appointed by the county com-
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missioners in 1894, it occurs to us, is dependable in all
respects, and is an impartial statement of the facts, and,
as a matter of fact, is corroborative of witnesses, and
portrays a true condition of the treatment of this strip
of land for highway purposes. There is no question
whatever about the intention of the parties to this trans-
action, and, that being plain, it is proof, in our judgment,
of actual abandonment for a period of more than ten
vears. Wiggins v. McCleary, 49 N. Y. 346; Moore v.
United Elkhorn Mines, 64 Or. 342; O’Dea v. State, 16
Ncbh. 241.

The Union Pacific Railway Company acquired by act
of congress in 1864 an casement for the operation of the
railroad through and upon this strip of ground involved
in the issues of this road case, and as a matter of law
it i1s axiomatic that whatever the public has done with
reference to obtaining a roadway over and upon the
ratlroad land in question, and having once obtained it,
if it afterward abandoned this right or easement, then
it must of necessity revert back to the defendant railway
company, and it is a recognized doctrine that after ac-
quiring land for a specific purpose, and afterward it is
abandoned, then the casement is forfeited. Perry .
Staple, 77 Neb. 656 ; Baldwn v. Trimble, 85 Md. 396, 36
I.. R. A. 489. This principle of abandonment as applied
to the use of roads and the effect of it is recognized by
the Ohio supreme court in Nail & Iron Co. v. Furnace
Co., 46 Ohio St. 544, 5 L. R. A. 652. The only reason that
the court did not hold that this road had been forfeited
by reason of abandonment was that the abandonment
did not continue over the statutory period of 21 years;
but in Nebraska the statutory period is only 10 vears. It
appears of record that by reason of the allowing of
groves to grow up into large trees, and fences to be used
to inclose the ground in issue, over the alleged road
right of way, and from the farming business that went
on, it was clearly the intention of the public, as well as
that of the plaintiff, to pay no attertion or to make no
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further claims to their easement in and to the premises
in question. The following report, then, or rather the
digest of it, is given by the committee who made the re-
port for and in behalf of the county supervisors, and we
unhesitatingly say that it is corroborative of the position
we have taken in the foregoing discussion.

The record discloses that the county board of Merrick
county appointed a committee for the purpose of viewing
and examining the public road in question. An exam-
ination of this report will show that the committee made
a carcful painstaking investigation, and nowhere in the
record does it show that Merrick county ever expended
any labor or funds in repairing or building this road, but
it met no obligation and showed no interest whatever.
The report also shows that on section 32, township 12,
range 8, there is a grove of cottonwood trees 56 feet
from the south rail and 40 rods long, also a wire fence
40 rods long and 74 feet from the south rail at west end
and 60 feet from rail at east end. On section 33, town-
ship 12, range 9, at Lockwood there is a wire fence 4 rods
long, 66 feet from rail, and stockyards commencing 65
feet from rail and extending back 128 feet. On section
14, township 12, range 8, there is a fence 104 rods long
45 feet from rail, and a grove of box-elder and cotton-
wood trees 108 feet from rail on west end, and on
scction 18, township 12, range 8, there is a row of cotton-
wood trees 62 feet from rail. Also on section 7, town-
ship 12, range 7, Chapman town site, there is 40 rods
of fence 97 feet from rail, and in section 8, town-
ship 12, range 7, there is 115 feet of grading 1 x 16, 55
feet from rail to north ditch, also 416 feet from grading
1 x 16, 60 feet from rail to ditch and 13 box-elder trees
69 feet from rail. In section 4, township 12, range 9,
cottonwood trees 60 feet from rail, and on the north-
east quarter of this section there is a grove running
parallel to road 116 feet from rail. So this report con-
tinues detailing the groves, the fences, and the occupation
and use of this aileged road by farmers, running all
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the way from somewhere near Central City to the Hall
county line. It is absolute and convincing proof of the
nonuser of this alleged road for traveling purposes. We
suppose that in pioneer days there was possibly a path
or track made along the Union Pacific right of way to
accommodate itinerant travelers; but the record and the
physical condition of the road show that it was not reg-
ularly traveled and never had been. This condition pre-
vailed until 1899, when the defendant railway company
exercised its right of domain over the strip of ground
sought to be used now and then by the public for road
purposes.

Neither the public, nor a private individual, has any
right to sleep upon his rights so long that witnesses are
dead or have departed from the territory in question.
It is the law of Michigan that a highway can be partially
discontinued by nonuser. Gregory v. Knight, 50 Mich. 61.
It is the recognized law of this country that ‘‘every right
or interest in, title to, or ownership of property may be
lost by abandonment.”” 1 C. J. 9, sec. 12. In this case
there is evidence of nonuser, which being applied to the
question of abandonment of the easement that the plain-
tiff asserts in the roadway in controversy is evidence of
intention. Whether or not he has abandoned his ease-
ment depends upon circumstances, and is a question of
intention always. Then again in the decree or stipulation
entered into when this action was before the federal
court in 1895, it is noticeable that neither the county of
Merrick nor any one acting for it has ever performed a
single agreement entered into at that time or place. The
fact is that neither the Merrick county officials nor this
plaintiff, nor any one similarly situated as they, have
ever exercised any dominion over or performed a single
act in recognition of this road, and the record discloses
that possibly whatever travel there may have been from
Chapman to Grand Island goes a mile or two south of
Chapman, and this was on the Oregon trail to Grand
Tsland, and all the travel upon this road has been fitful
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and never at any time discloses a well-established rec-
ognition of this road, but rather shows no intention on
the part of any one either directly or indirectly to use
it as a public highway. The record discloses that this
Oregon trail is about 11/2 miles south of the track
near Chapman, and parellel to the Union Pacific Rail-
road Company, and is more convenient and more easily
accessible in going from Chapman to Grand Island than
the path used along the Union Pacific right of way. The
Union Pacific in fencing up this easement from Chapman
to the Hall county line and leasing the railway right
of way to farmers and stockmen was simply reoccupying
territory or a strip of land that had been abandoned by
the public and the plaintiff herein and those similarly
situated.

In Railroad v. French, 100 Tenn. 209, 66 Am. St. Rep.
752, is was held by the Tennessee supreme court that a
user by an adjacent landowner of the right of way up to
the line of road for an indefinite time is not adverse to
the road easement. To the same effect is Southern P. R.
Co. v. Hyatt, 132 Cal. 240.

In concluding this discussion, permit us. to say that
this court has held: ‘‘Proceedings had under a statute to
create a highway should be so definite and certain that
a competent surveyor could, with the record before him,
point out this location.”” Warren v. Brown, 31 Neb. 8.
Applying this holding to the question at issue, the ap-
pellant’s contention wholly fails, because it is a matter
of record that there are no landmarks, no corners and
none of the usual methods of recognition have ever been
established or pointed out. The record does not disclose
any evidence of a road there, or any travel, only a wan-
dering and deviating path along the raillway right of
way.

Syo, from every standpoint, we must conclude that the
judgment and finding of the trial court should be, and
it is

AFFIRMED.

SEDGWICK, J., not sitting.
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Grose INnpEMNITY COMPANY, APPELLANT, v. Gust LaRrsow
APPELLEE.

2

Ficep Jury 8, 1919. No. 21026.

Master and Servant: WoRKMEN'S CoOMPENSATION Act: APPEAL. On
appeal by either party from an award of the compensation com-
missioner in a cause arising under the employers’ liability act,
the district court of the county, where the employee could sue
the employer at the time of the injury, is the proper court to
which the cause should be submitted on appeal.

ArpeaL from the district court for Dodge county:
Freperick W. Burrow, Jupce. Reversed.

Courtright, Siduer & Lee, for appellant.
J. H. Barry, contra.

CorwisH, J.

When either party to an action, arising under the
employers’ liability act, refuses to accept the award
made by the compensation commissioner, to what dis-
trict court may he cause the matter to be submitted so
that the court may have jurisdiction to hear and deter-
mine the cause as provided by statute?

The injury for which the employee (named as defend-
ant herein) asks compensation occurred in Saunders
county, in which county. the employee resided. The em-
ployer resided and had his place of business just across
the line in Fremont, Dodge county. The parties not
agreeing on the amount of compensation, the employee
caused the matter to be submitted to the compensation
commissioner, at Lincoln, who took testimony in both
Saunders and Dodge counties; summons being served
on the plaintiff insurance company in Dodge county.
At the hearing before the commissioner, the claim of the
employee was resisted by the plaintiff (appellant) in
the place of the employer. The plaintiff, refusing to ac-

cept the award, filed its petition, provided by statute, in
103 Neb.—43
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the district court for Dodge county. A special appearance
made by the defendant (appellee) was sustained, and
the cause appealed to this court.

The question turns largely upon the interpretation of
the language used in the employers’ liability act, as
amended in 1917 (Laws 1917, ch. 85). Section 3674 of the
act, as amended, provides for service of notice of the
injury by the employee upon ‘‘the employer as soon
as practicable after the happening thereof.’”” Section
3677 provides that the interested parties shall have the
right to settle all matters of compensation between them-
selves in accordance with the provisions of the article.
Section 3678 provides that disputed claims shall “‘be
submitted to the compensation commissioner for an
award.”” Then follows: ‘“If either party at interest
is dissatisfied with the award of the compensation com-
missioner, then the matter may be submitted to the dis-
trict court of the county which would have jurisdiction
of a civil action between the parties,’”’ or, as stated in
section 3693, ¢‘the district court which would have
jurisdiction in an ordinary civil case involving a claim
for the injuries or death in question.’’

Section 3680 provides the procedure which ‘‘either
party’’ may take in case a dispute arises.

It seems clear that the submission of the cause to the
district court provided for is in the nature of an appeal
from an award. This is shown also by the language used
in subdivision g, sec. 29, ch. 85, Laws 1917, in which the
proceeding is demoninated an ‘‘appeal.’’ Neither the
employer nor the insurance company has a right of
action against the employee.

‘While the language used is indefinite and unsatisfac-
tory, we think that, as affecting the question of juris-
diction, the words ‘‘either party’’ (which mean one of
two) refer to employer and employee, and the ‘‘district
court’’ to whom the cause should be submitted is the one
to which the employee would be compelled to resort in
a suit for damages for injuries received. In other
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words, the legislative intent was to leave the forum for
an action between the parties the same as it was be-
fore the enactment of the compensation law. This
would be the county in which the employer resides or in
which service could be had upon him—Dodge county.
This would be the county where, in nearly all cases, both
parties would reside, where the witnesses would Te-
side and the cause be prosecuted with the least expense.

This conclusion, of course, will not permit the one
appealing to select the forum. If, however, we were to
hold that, where the statute wuses the words ‘‘either
party,’’ the insarance company may be one of the two
parties in mind (depending upon who is resisting the
claim), then it might follow that the insurance company,
as appellant, could have the cause submitted in any one
of a large number of jurisdictions, for the reason that
the insurance company might be sued by the appellee
in any one of a large number of jurisdictions.

The jurisdiction should be determined as of the time
the cause of action arose.

The judgment of the district court is reversed and the
cause remanded for further proceedings.

REVERSED.

J. Warren Kgzrrer, Jr., apPELLANT, v. H. R. SMITH, ET
AL, APPELLEES.

FiLep Jury 16, 1919. No. 20417,

Officers: LiaBiLiTY: DiscrerTioN. In the absence of malice, oppressien
in office, or wilful misconduct, public officers cannot erdinarily
be held liable for mistaken exercise of discretion, or error in
judgment, in the performance of official duties.

AprpraL from the district court for Lancaster county :

P. James Coscrave, Jupnce. Affirmed.

Stocker & Foster, for appellant.

Charles A. Chappell, Burkett, Wilson & Brown, George
W. Ayres and Nye I'. Morehouse, contra.
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Mogrrissey, C. J.

The legislature of 1911 created a stallion registration
board, whose duty it was to pass upon pedigrees, and
to license stallions for breeding purposes either as pure
breds or grades. The members of the board were the
secretary of the state board of agriculture, the professor
of animal husbandry of the state university, and the
deputy state veterinarian. In 1912 the board examined
a purported pedigree of a stallion known as ‘‘Marquis
De Wierre’’ and certified him as a pure bred Percheron.
The horse was not a pure bred, but a grade, and upon a
re-examination, two years later, the papers theretofore
examined were found to be not genuine, and a renewal
of the license was refused.

Plaintiff sued the members of the board for damages
resulting from their alleged incompetence, or negligence,
in failing to detect the invalidity of the pedigree at the
time of its original examination. The petition alleges
that the papers were submitted to defendants under a
contract obligating plaintiff to purchase the horse,
provided he passed the board as a pure bred; that, re-
lying upon the certificate issued by defendants, plain-
tiff did so purchase him, paid the price of a pure bred for
him, and stood him to public breeding as a pure bred;
that as a result of defendants’ negligence plaintiff suf-
fered damages in the sum of $3,000. The trial court
sustained demurrers on the part of each of the defend-
ants to the amended petition, and plaintiff appeals.

The statute made provision for resort to certain spec-
ified books in ascertaining whether a pedigree was signed
by the proper officers of recognized stud associations,
and whether such signatures were genuine. These acts
necessarily involved the examination of evidence and
the exercise of judgment. The allegations of the peti-
tion that ‘‘the numbers on said papers purporting to
be a good pedigree should have shown * * * that
the said paper was void and of no effect,”’ and t ‘the

hat ¢
signature on said purported pedigree should have

in-
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stantly put the defendants * * * on guard as to
its validity,”’ sufficiently indicate that defendants’ duties
were more than ministerial in character. The rule is
well established that in the absence of malice, oppression
in office, or wilful misconduct, public officers cannot be
held liable for mistaken exercise of discretion, or error
in judgment, in the performance of duties of a quasi-
judicial nature. 22 R. C. L. p. 485, sec. 163; State v.
Hastings, 37 Neb. 96. The duties of the board in deter-
mining the genuiness and validity of the pedigree papers
‘fell within this rule. There can be no liability for mere
error or mistake in judgment in the performance of
these duties, and the demurrer to the petition was prop-
crly sustained.

Several other propositions have been urged by defend-
ants in support of the judgment of the district court.
Among these is the claim that defendants could in no
event be liable as public officers because they never oc-
cupied a de jure office. This claim is based on the fact
that chapter 1, Laws 1911, which created the stallion
registration board, was subsequently declared uncon-
stitutional as an attempt on the part of the legislature
to create state officers. Iams v. Mellor, 93 Neb. 438.
VWhether defendants might be de facto officers, even
though no de jure office existed, it is unnecessary to
decide.

The judgment of the district court is
: AFFIRMED.
Rosg, J., dissents.

1

Harry W. HARRINGTON ET AL., APPELLEES, V. MARION
VoGLE, DEFENDANT : MassacruseETTs Bonning &
InsurancE COMPANY, APPELLANT.

FiLep Jury 16, 1919. No. 20534,

1. Notaries: NEGLIGENCE. Proof that a notary public signed a cer-
tificate of acknowledgment to a forged deed, and that no other
persons of the name of the purported grantors could be located
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who might reasonably have made the acknowledgement in question,
or have led the notary to believe that they were the owners of
the land, is sufficient to establish a primae facie case of negligence
or misconduct against the notary in failing to have satisfactory
evidence of the identity of the persons making the acknowledgment.

2. Petition examined and held to state a cause of action.

8. Evidence: ComrARISON OF HANDWRITING. In an action on the bend
of a notary public for making a false certificate of acknowledgment
te a deed, the official signature on her bond filed with the county
clerk may be received in evidence for the purpose of comparison
of handwriting.

4. Deeds: INSERTION OF NAME OF GRANTEE. Unless a contrary im-
tention appears, the regular execution and delivery of a deed
vests in the person to whom it is delivered implied authority
to complete it by inserting the name of the intended grantee
where this has been left blank.

Where a deed appears to be regularly executed,
acknowledged and delivered, it is prima facie evidence, as to
imnocent third parties, of the authority of the person holding the
deed to insert her name as grantee.

ArpraL from the distriet court for Lancaster county:
Wiriam M. MornNing, JUDGE. Affirmed.

Strode & Beghtol and Kennedy, Holland, DeLacy &
Horan, for appellant.

F. B. Baylor and B. N. Robertson, contra.

Mogrrissey, C. J. ‘

This is an action on the official bond of a notary pub-
lic for damages arising from a false certificate of ac-
knowledgement to a deed. Thenotary made no appear-
ance, and the case was tried against her surety, the
Massachusetts Bonding & Insurance Company, without a
jury. Plaintiffs recovered judgment for $2,000, the
amount - stipulated in the bond.

One Eleanor Sauers gave plaintiffs her deed to cer-
tain land in Banner county in exchange for a stock of
merchandise. In the course of the negotiations she ex-
hibited to plaintiffs a deed purporting to have been exe-
cuted by Jennie Thornburn and Hannah Thornburn,
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record owners of the land, with the acknowledgment
duly certified by defendant Vogle, as notary public. The
deed was a forgery. The title of Eleanor Sauers rested
on the forged deed. Plaintiffs sued Eleanor Sauers for
the fraud perpetrated upon them, and recovered a judg-
ment, upon which they were unable to realize any amount.
They thereupon brought this action against the notary
and her surety.

The bonding company seeks a reversal of the judg-
ment entered against it on the ground, among others,
that the petition does not state a cause of action, and
that the trial court erred in overruling its objection to
the introduction of any evidence. The alleged defect in
the petition is that the petition does not aver that the
notary took the acknowledgment without knowing or
having satisfactory evidence that the persons purporting
to make it were the persons described in and who exe-
cuted the instrument.

The petition alleges that it is the duty of a notary pub-
lic in taking an acknowledgment to a deed to know, or to
have satisfactory evidence, that the person making the
acknowledgment is the person described as grantor; that
defendant Vogle did not faithfully perform the duties
required of her as notary public; that she took the ac-
knowledgement to a deed which was a forgery; and that
her certificate thereto is false and untrue. Defendant did
not attack the petition by motion. As against an objec-
tion to the introduction of any evidence, the petition
sufficiently alleged such breach of duty on the part of the
notary as to entitle plaintiffs to maintain the action.

Defendant further contends that judgment is not
sustained for the reasons: (1) That thereis no evidence
that the notary took the acknowledgment in question;
(2) that there is no evidence that the notary did not know
or have satisfactory evidence that the persons making
the acknowledgment were the persons described in and
who executed the instrument; (3) that plaintiffs’ dam-
age did not result from the act of the notary, since the
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deed in question was incomplete and would not have
passed title, even if the certificate had been true and the
deed had actually been signed by the owners of the
land.

Plaintiffs introduced in evidence the bond and official
signature of defendant Vogle. They were regularly
produced as part of the public record. Their genuineness
and validity were beyond question, and, in the absence
of any other proof on this point, they furnished a suffi-
cient basis for a comparison with the signature on the
deed, and a finding that the acknowledgment had heen
made by defendant Vogle. Rev. St. 1913, sec. 7912.

As to the contention that the judgment cannot be sus-
tained because plaintiffs did not prove that the notary
did not know or have satisfactory evidence of the identi-
ty of the persons making the acknowledgment, it is suffi-
cient to say that plaintiffs showed that the deed was a
forgery, and that no other persons of the name of Thorn-
burn could be located who might reasonably have made
the acknowledgment in question or have led the notary
to believe that they were the owners of the land. This
was sufficient to sustain the burden placed on plaintiffs
and to establish a prima facie case of negligence or mis-
conduct. 20 R. C. L. 335 sec. 17.

Defendant’s final argument is that plaintiffs’ damage
did not arise from the notary’s act. The evidence shows
that the deed was blank as to the name of the grantee, and
that Eleanor Sauers filled in her name after she bad
shown the deed to plaintiffs and attempted to get them
to accept it as direct grantees. It is urged that, since this
deed was incomplete, to plaintiffs’ knowledge, it was in-
effectual to pass title, even if the notary’s certificate had
been true, and hence plaintiffs’ loss would have occurred
without regard to the negligence or misconduct of the
notary.

Unless a contrary intention appears, the regular exe-
cution and delivery of a deed vests in the person to whom
1t is delivered implied authority to complete it by insert-
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ing the name of the intended grantee where this has been
left blank. Montgomery v. Dresser, 90 Neb. 632, 38 L. R.
A. n. s. 423. And where a deed appears to be regularly
executed, acknowledged and deliverd, it is prima facie evi-
dence, as to innocent third parties, of the authority of
the person holding the deed to insert her name as gran-
tee. We are not called upon to hold, as between the
grantor and a person claiming to have relied upon such
deed as subsequent innocent purchaser, that the author-
ity of the holder of the deed may not be rebutted; but,
in an action on the bond of a notary public for making
a false certificate of acknowledgment to a deed, it can-
not be successfully urged that the loss would have arisen
without regard to the notary’s act because the deed did
not contain the name of a grantee. In such case a third
party relying upon the certificate of the notary and the
apparently regular execution, acknowledgment and de-
livery of the deed may assume the authority of the hold-
er of the deed to insert her name as grantee.

The record contains no fact sufficient to excuse the
notary’s negligence or misconduct, and the judgment is

AFFIRMED.

Unitep States Foevity & Guaranty CoMPANY ET AL,
APPELLANTS, v. EMMA WICKLINE, APPELLEE.

Firep Juiy 16, 1919. No, 21010

1. Master and Servant: WoRKMEN'S COMPENSATION AcT: LIABILITY.
‘When a woman employee who has suffered an injury to one of her
kidneys offers to permit an X-ray photograph of the kidney to-
be made, but refuses to permit the injection of coloregol into the
kidney for the purpose of rendering it opaque, she does mnot
necessarily by such refusal forfeit her right to compensation
under the employers’ liability act.

2. Appeal: Law or THE CASE. Where on an appeal under the employars’
liability act it is held that an attorney fee cannot be taxed as
part of the costs, that holding becomes the law of the case, and
the question is not open for consideration on a second appeal.
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3. Master and Servant: WORKMEN'S COMPENSATION ACT: APPEAL:
TrIAL. In an appeal under the employers’ liability act frem an
award of the compensation commissioner, the district court has
autherity to hear the cause as a suit in equity and to emter final
judgment therein. Rev. St. 1913, sec. 3678.

4, : : : AWARD Where an appeal is taken from
an award of the compensation commissioner under the employers’
liability act, the district court, on proper application, should
allow such additional compensation and “waiting time” as the
evidence shows the employee entitled to by reason of centinuing
disability subsequent to the award of the commissioner.

AppeaL from the district court for Lancaster county:
Freperick E. SEEpEERD, JUDGE. Affirmed as modified.

Strode & Beghtol, for appellants.
R. J. Greene, contra.

Mogzrissey, C. J.

This cause is here for the second time. It is first
reported in United States Fidelity & Guaranty Co. v.
Wickline, ante, p. 21. A second trial has been had, and
from the judgment entered both parties appeal.

Tt is said in the brief of plaintiff: ‘‘The sole issue in
the case is whether or not Mrs. Wickline, by refusing to
submit to a medical examination, including the taking of
an X-ray picture, brought herself within the provisions
of section 3675, Rev. St. 1913, which provides that refusal
to submit to a medical examination shall bar the right
to compensation.’”’” We shall dispose of this question
before taking up the questions raised in the cross-ap-
peal.

Defendant’s physician testified that she ‘‘thought an
X-ray picture was a reasonable and a necessary thing,”’
and that she had so advised defendant. A physician skill-
ed in the art of making and reading X-ray photographs
testified that, in order to properly determine the extent
and character of defendant’s injury, an X-ray photo-
graph of the kidney ought to be made. He stated that in
order to make a proper photograph it might be necessary
to inject into the kidney an opaque solution called
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““colorogol,”” and described in detail the method eof mak-
ing this injection, stating: ‘“‘In the hands of an expert
there is no danger whatever.”” He further testified:
““That is a procedure that is not used so extensively as
formerly because we are now able to X-ray the kidney
without difficulty without injecting it.””> He explained
that he found it necessary to use this’ solution irn a few
cases. Defendant testified that, if the court called upon
her to have an X-ray picture taken, she would permit
that to be done, but she would refuse to have colorogol
injected into her kidney.

The district court found that the demand upon her was
not reasonable, and that her refusal ought not to bar her
from a recovery. It further found that there was due
defendant from plaintiff $81 for compensation and wait-
ing time from the time plaintiff ceased its payments to
the date of the award made by the compensation com-
missioner, with interest and costs.

In our former opinion it is said: ‘‘In the present ad-
vanced state of the science of X-ray examinations and
X-ray photographs of the person, there appears to be
no reason why such examination or photograph should
not be permitted by a claimant for compensation under
the employers’ liability act, upon request by the employer
_or insurer, unless the request is shown to be unreason-
able.”” The district court was therefore required to
determine whether under the circumstances the request
in this case was reasonable. It will be seen from the
testimony of the expert produced by plaintiff that it is
only in rare instances that it is necessary to inject this
substance into the kidney, and it would seem that plain-
tiff ought to have availed itself of defendant’s offer to
submit to an X-ray examination without this m]ectlon
It may be that an injection was not necessary. We are
constrained to hold, with the trial court, that the de-
mand upon Mrs. Wickline was not reasonable.

By cross-appeal, counsel for defendant again asks us
to tax an attorney fee against plaintiff. In the former
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opinion it was properly held that an attorney fee could
not be taxed as part of the costs, and that holding is
the law of the case. The statute was amended by the
legislature of 1919 (Laws 1919, ch. 103), hut the amend-
ment is not applicable to this case.

It is urged that the judgment ought to be for com-
pensation and waiting time down to the date of the judg-
ment in the district court, rather than to the date of
entering the order by the compensation commissioner.
Section 3678, Rev. St. 1913, as amended by section 13,
ch. 85, Laws 1917, provides that ‘‘all disputed claims
for compensation * * * must be- submitted to the
compensation commissioner for an award,”’ but, ‘‘if
either party at interest is dissatisfied with the award
. of the compensation commissioner, then the matter may
be submitted to the district court, * * * which court
shall have authority to hear and determine the cause
as a suit in equity and enter final judgment therein.”
Under this provision of the statute and the evidence
adduced, the district court ought to have made a deter-
mination of the rights and claims of the parties down to
the date of trial. Mrs. Wickline’s undisputed testimony,
as well as that of her husband, shows she was still dis-
abled, as a result of the injury, at the time of the hear-
ing in district court. She was entitled to 40 weeks’ com-
pensation at $6 a weck and waiting time in addition to
that awarded her.

The judgment of the district court is modified by ad-
ding to it the amount of $360, compensation and waiting
time to the date of trial in that court, and, as thus modi-
fied, is affirmed.

. AFFIRMED AS MODIFIED.,
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Ax~a Zaxtow, APPELLEE, v. OLD LiNE Accipext INSUR-
ANCE COMPANY, APPELLANT.

Fep Jury 16, 1919. No. 20513.

Insurance: Poricy: ConsTRucTION. Special provisions in a policy
of life insurance will not be so construed as to defeat or limit
the benefits of the policy unless. they are so clear and definite as
te require such construction, and are not inconsistent with other
provisions ef the policy.

AppEaL from the district court for Perkins county :
Erxest B. Perry, Junce. Affirmed.

Thomas W. Blackburn, for appellant.
G. B. Hastings and B. F. Hastings, contra.

Sepewick, J.

W. F. Zantow had a policy of insurance in the defend-
ant company and was Kkilled in a railway accident. This
plaintiff, who is his widow, and was the beneficiary under
the policy, brought this action to recover thereon. .The
poliey provided that, in case of death of the insured by
accident, the company would pay the beneficiary $1,000.
It also contained a provision: ‘‘If the insured sus-
tains injury, fatal or otherwise, or contracts illness, after
having changed his occupation to one classed by the
company as more hazardous than that herein stated, or
while doing any act or thing pertaining to any occupa-
fion so classed, then this insurance shall not be forfeited,
but the liability of the company shall be only for such
proportion of the principal sum or other indemnity as
the premium paid by the insared will purchase at the
rates fixed by the company for such more hazardous
occupation.”” It also contained a special provision for
insurance while traveling. The trial .court found that
the assured had not changed his occupation within the
meaning of the policy, and rendered judgment for $1,000,
and also found that the plaintiff was not entitled to re-
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cover the special insurance against accident while travel-
ing. From the finding in favor of the plaintiff, the de-
fendant has appealed; and the plaintiff has taken a
cross-appeal.

Two questions are discussed in the briefs: Had the
assured changed his occupation to a more dangerous
one? And was the assured at the time of the accident
‘“‘riding as a passenger in the inclosed part of a railway
passenger car’’ within the meaning of the policy? At the
conclusion of the evidence, each party moved the court
for an instructed verdict. The court thereupon discharg-
ed the jury and decided the case as submitted to the
court upon the evidence. Under such circumstances, the
findings of fact by the trial court are not to be disturbed
upon appeal, unless under all the circumstances they are
clearly wrong.

The definition of ‘“‘traveling’’ in the policy is: ‘“While
riding as a passenger in the inclosed part of a railway
passenger car or street car, or licensed steamboat, or
licensed passenger elevator provided for the exclusive
use of passengers, and due directly to the wrecking of
such conveyance.”’ The words ‘‘for the exclusive use
of passengers’’ must be considered as applying only to
“‘licensed passenger elevator;’’ and the fact that officers
or agents of the railroad company may also have ridden
in this car is immaterial.

““A person traveling on a freight train on a stock
shipper’s pass or contract, for the purpose of attending
to and caring for the live stock being shipped on such
train, sustains the relation to the carrier of passenger,
but in a restricted and modified sense.’”’” Chicago, B. &
Q. R. Co. v. Troyer, 70 Neb. 293. Otto v. Chicago, B. &
Q. R. Co., 87 Neb. 503.

The plaintiff called as a witness the station agent at
the station where the deceased took the train, and he
testified that the train was a regularly scheduled train,
and that it carried passengers; that he sold passenger
tickets for that train continually. On cross-examination
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he was asked if the rules of the company provided for
selling passenger tickets for that train, and answered
that they did. He was asked if he had a copy of those
rules with him, and answered that he had not.

The defendant called as a witness the chief clerk in
the office of the general solicitor of the company. It
appears that several people lost their lives in this ac-
cident, and this clerk was sent immediately to the scene
of the accident to make investigations. He was asked
whether the rules of the company authorized selling
passenger tickets for that train, and answered that they
did not, and also testified that it was not a passenger
train. This evidence was taken by deposition, and al-
though no objection to the evidence was entered in the
deposition, the plaintiff’s attorney, upon the filing of the
deposition, filed objections on the ground that the wit-
ness had not shown himself to be competent, and that bis
evidence was not the best evidence, and that the evi-
dence itself was incompetent and immaterial.

Other witnesses were examined by the plaintiff, who
were on this train at the time of the accident, and who
testified that there were several passengers ir this car
at the time, including several women who had paid regu-
lar fares as passengers. The court is not concerned with
the question whether the railroad company makes rules
rot intended to be enforced. The question is whether as
a matter of fact this car was at the time engaged in pas-
senger service.

The evidence shows conclusively that this car, in whieh
the insured was at the time of the accident, was a pas-
senger car, as defined in our former decisions and the
decisions of other courts. In Funke Estate v. Law Union
& Crown Ins. Co., 97 Neb. 412, it is held: ‘“Where an
insurance policy contains Inconsistent provisions, the
courts, in case of loss, will adopt the provision which is
most favorable to the assured and offers the protection
which a fair interpretation of the policy will give him.”’
And this court has several times defined the position
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of one who accompanies his stock as caretaker. Chicago,
B.& Q. R. Co.v. Troyer, 70 Neb. 287, 293; Otto v. Chicago,
B. & Q. R. Co., 87 Neb. 503. .

The policy is unsual and peculiar; its terms cover sev-
eral sheets of closely printed matter. The provisions in
regard to the special traveling insurance are sufficiently
plain as to what shall constitute ‘‘traveling,’’ but are
indefinite as to the protection given to the insured. This
was a valuable part of the insurance, and the defendant
received in the premium the consideration for this spe-
cial contract. It would seem inconsistent to hold that
the insured was a passenger in ‘‘a railway passenger
car’’ with the rights of a traveler under his policy, and
at the same time was engaged in a more hazardous oc-
cupation than that contemplated in the insurance of
travelers. The policy is so complicated on some points
and so indefinite on others that it is difficult to find the
real intention. The familiar rule is that under such cir-
cumstances the construction must be against the insurer,
who should have made the exception that would defeat
the policy clear and certain.

The trial court evidently considered that neither of
these special variations from the principal feature of the
policy could be enforced under conditions disclosed by
the evidence. We cannot say that in applying and con-
struing this evidence the court was so clearly wrong as
to require a reversal.

AFFIRMED,

Merrissey, C. J., and ArpricH, J., not sitting.

Henry C. DiEbpERICH ET AL., APPELLANTS, v. CITY oF RED
CLoUD ET AL., APPELLEES.

FiLep Jury 16, 1919. No. 20582.

1. Municipal Corporations: STREET IMPROVEMENTS: ASSESSMENT OF
BeENEeFITS: INJUNCTION. A city of the secend class having more
than 1,000 and less than 5,000 inhabitants camnot make a valid
contract for extensive street paving without an estimate, as re-
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quired by section 5011, Rev. St. 1913. If the city engimeer is
not competent to make such estimate, and a preper estimate
is made by competent engineers empleyed by the city fer that
purpose, owners of adjoining property cannot, after such paving
is completed, enjoin an assessment of benefits against their prop-
erty on the ground that the estimate was not made by the city
engineer.

2. : : : . Such levy of assessment cannot
be enJomed because a street railway was allowed te remove its
rails from the street to be paved, instead of paving the space
formerly occupied thereby, as required by section 5116, Rev. St.
1913, nor because the contractor guaranteed the quality of the
work and agreed to make good any defect that appeared within
five years, nor because ne formal personal netice of the ferma-
tion of the paving district and subsequent actions ef the council
was given them.

ApPEAL from the district court for Webster county:
Wicriam C. Dorsey, Jupce. Affirmed.

F.J. Munday and L. H. Blackledge, for appellants.

Bernard McNeny, J. S. Gilham and Strode & Beghtol,
contra.

SEDGWICK, J.

The city of Red Cloud, a city of the second class having
less than 5,000 inhabitants, by ordinance created paving
district No. 1 of that city, and afterwards let a contract
for paving a street in the district; and the city council
was about to levy assessment upon the property owners
of the district to pay for the paving, when this action
was begun by some of the property ewners to enjoin the
city and the officers thereof for making such levy. From
a judgment in favor of the city, the plaintiffs have ap-
pealed.

1. The first objection is that no estimate was made by
the city engineer as provided by section 5011, Rev. St.
1913. The city council employed engineers to make this
estimate, which was duly made. The objection is that it
was not made by the city engineer, and it is contended
that no other estimate can be acted upon by the city coun-

cil under section 5011, Rev. St. 1913. Our statute pro-
103 Neb.—44
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vides for the election of city officers, and prescribes their
powers and duties. The purpose of this section is to pre-
scribe the powers and duties of the city engineer. The
plaintiffs cite Moss v. City of Fairbury, 66 Neb. 671, and
several other decisions of this court, im which it was
held that the public authorities had no jurisdiction to
proceed without an estimate of the cost of the work; but
none of these cases, so far as we have observed, con-
siders the question whether such estimate may under any
circumstances be made by any other than the city engi-
neer. The evidence shows that in this case, as in other
towns of this class, the city engineer is chosen without
reference to his qualifications to make a proper estimate
of the items of cost of extensive street paving. The city
engineer was a witness upon the trial, and his evidence
shows that he was not qualified, and did not consider
himself qualified, to make an estimate of such extensive
street paving, and that the city council, with his knowl-
edge and consent, employed competent engineers who did
make the estimate. It does not appear that any objec-
tion was made to the estimate on the ground that it was
not made by the city engineer until after the paving
was done. While the letter of the statute is that the city
engineer shall make estimates, the preceding direct state-
ment of the improvements for which the city engineer
shall make estimates might indicate that the legislature
did not have extensive paving in towns of this class
in view, for which it would be necessary to employ more
competent engineers. When the statute was enacted in
1879, neither the legislature nor any one else contemplat-
ed that towns of this class would do extensive paving.
If the present situation had been contemplated by the
legislature, we may well suppose, in view of the pro-
visions of this comprehensive act, that the language of
this section would have been more explicit. Under all
of the circumstances, we cannot conclude that it was the
intention of the legislature to prevent the city council
from securing the necessary services of competent en-
gineers under such conditions as these.
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The plaintiffs cite Board of County Commissioners v.
Davis, 92 Kan. 672. Their statute provided expressly
under what circumstances the county board might em-
ploy assistance for®the county surveyor, and as such
circumstances did not exist, the court concluded that the
board could not employ such assistance. The case is
not in point under our statute.

2. Complaint is made that the amount paid the en-
gineer, and included in the cost of the paving, was ex-
cessive, but the evidence will not support the contention.

3. The property owners cannot complain that the
street railway company was permitted to remove its
rails from the street to be paved, instead of paving the
portion of the street which had been occupied by its
tracks, as required by section 5110, Rev. St. 1913. There
is no evidence, and it does not appear, that it is contended
that the benefits to the property of plaintiffs are less
than the cost of the paving.

4. The contractor guaranteed: ‘‘That said curb shall
he of such perfect material and workmanship as te en-
dure for a period of five (5) years after the completion
and acceptance of said work without showing settlement,
cracks, or other defects; and said contractor shall dur-
ing the time of said guaranty remove such pieces of stone
as may show any defects; and said contractor shall sub-
stitute new work therefor when called upon by the city
to de so, and shall complete such work of replacing defec-
tive stones within thirty (30) days after issue of written
notice so to do, and such new work shall, in every respect,
conform to the specifications.”” Such guaranties cf the
quality of the work will not render the contract void,
nor prejudice the property owners.

5. There is no merit in the contention that the prop-
erty owners should have formal personal notice of the
formation of the paving district, and subsequent ae-
tions of the council. _

The judgment of the district court is

AFFIRMED.

Lerron, J., not sitting.
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Dawsox County IrriGaTioN COMPANY, APPELLANT, V. Daw-
soN CoUNTY, APPELLEE,

Freep Jory 16, 1919, Ne. 20507,

1. Trial: INSTRUCTIONS: BURDEN OF PRroor. Plaintiff’s petition asked
damages from the defendant county fer the wrongful removal
of certain specified bridges, 19 in number. The answer contained
a general denial, and alleged that on account eof the bridges being
out of repair and dangerous to public travel, and the plaintiff
baving consented thereto, it “became necessary for the defendant
and its county commissioners to remove certain ef said bridges.”
Held, error to instruct the jury that the burdem was upen plain-
tiff to show remeval by the defendant.

! STATEMENT oF Issues. The trial judge's statemen: of the
issues to the jury should state the issues as the case is being
finally presented te the jury on the pleadings and the evidence
adduced.

AprpEAL from the district court for Dawson county:
Haxsox M. GrimEs, Jupge. Reversed.

W. A. Stewart, T. M. Hewitt, E. A. Cook and W. Il.
Cook, for appellant.

N.M. York, D. H. Moulds and H. D. Rhea, contra.

CorwisH, J.

The plaintiff, an irrigation company, with bridges and
ditches on and across the public highway, defeated in its
action against the county for wrongfully removing and
carrying away its bridges and filling up its ditches, and
laying its defeat to the error of the court, appeals.

Defendant’s answer contained a general denial, and
alleged, by way of defense, that the bridges were old,
rotten, out of repair, dangerous, and abandoned, and
that, in order to make the highways safe for travel,
plaintiff having failed, after notice and request, to re-
pair them, and having consented to (heir removal, ‘“it
thereby became necessary for the defendant and its
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county commissioners to remove certain of said bridges
* * * and to fill said ditches where said bridges had
been.”’

In the trial court’s instructions the plaintiff was given
the burden of proving that the county removed the
bridges, and no bhurden was placed upon defendant to
prove the allegations of its answer, denied by plaintiff,
although the evidence was conflicting. This is complained
of as error, and we think it was. The defendant’s
answer, as quoted above, fairly interpreted, amounts to
an admission that it removed the bridges and filled the
ditches, especially so when the record shows no attempt
by the defendant to specify the bridges removed or not
removed by it. The jury should also have been instruct-
ed that the burden of proof was upon the defendant
to prove its affirmative defenses alleged.

The plaintiff in its petition alleged its damages to be
$4,081.48, the amount it cost the company to put in new
bridges and remove the dirt from the ditches. When it
offered proof, the court sustained objection to the evi-
dence as not showing the right measure of damages,
holding, we think rightly, that the true measure is the
value of the bridges at the time of removal, together with
the reasonable cost of removing the dirt. In other words,
it would be the reduced valuc of the irrigation system,
as it stood, by reason of the wrongful act. The plain-
tiff then offered evidence in accordance with the court’s
ruling. The court, however, in its statement of issues
to the jury, erroneously included the 41/2 pages of
plaintiff’s petition giving the items of cost of mnew
bridges, no evidence of which was before the jury. The
error in this respect was in part corrected by instruction
No. 8, on measure of damages.

The court instructed the jury that it was the duty of
plaintiff to build its bridges ‘‘in accordance with the
plans and specifications of the county hoard.”” The in-
struction refers to a statute passed after the construc-
{ion of the bridges in controversy and was inapplicable
to the issues.
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The plaintiff’s petition alleged that Breymann, admin-
istrator, who owned the property when the cause of
action arose, assigned his cause of action to the plain-
tiff. In the statement of the issues to the jury this al-
legation should have been, but was not included as one
of the facts to be shown by the plaintiff.

If the owners of an irrigation system should finally
abandon it for irrigation purposes, it would be their
duty to remove their-bridges and restore the highway to
its former condition. Failure to do so within a reason-
able time would constitute their bridges an obstruction
upon the public highway, in which case the public author-
ities could remove the obstruction, being liable to the
owners for only the value of the material, less the ex-
penses of removal and the filling in of the ditches. Mere
delay, however, in repairing, while endeavoring to find a
purchaser for the property, would not ordinarily con-
stitute such an abandonment, unless the circumstances
were such as would lead reasonable men to believe that
the property had been finally abandoned for irrigation
purposes.

As the law was when these bridges were constructed,
the duty was upon the irrigation system to keep the
bridges in repair and safe for travel. If the bridges,
not having been abandoned by the owners, were per-
mitted by them to become out of repair and dangereus
for public use, then the county could do whatever would
be reasonably necessary to protect the public from dan-
ger. In such case it may repair at once if an emergency
exists; otherwise, it should give the owner reasonable
notice to repair the bridges, and, on the owner’s failure
to repair them, take such action as is necessary, doing the
owner as little damage as need be. If the bridges had
become so old and rotten that attempts at repair would
be useless, or if the irrigation company persisted ir
maintaining its bridges in an unrepaired and dangerous
condition, then the rights of the county and the public
could be protected by a mandamus action requiring the
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owner to repair the bridges on penalty, if it did not do
so, of having them removed and the highway made in
safe condition at the owner’s expense. If the county, in
such case, should remove the bridges without nofice or
legal action, it would be a wrongful. act.

For the reasons above shown, the judgment of the
distriet court is reversed and the cause remanded for
further proceedings.

REVERSED.

Morrissey, C. J., and Rose, J., not sitting.

Omama & Couwcin Brurrs Streer Ramnway CoMPANY,
APPELLANT, V. NEBRASKa STATE RAILWAY CoMMISSION
ET AL., APPELLEES.

FiLep Jury 16, 1919. Ne. 20913.

1. Carriers: Rates. The fundamental inquiry in fixing the rates of a
public service utility always is: What rate is necessary in erder
to yield a reasonable average return om a fair valuation ef the
property for rate-making purposes, such a return as will net dis-
courage, but will attract, the investment ef capital in the utility?

9. State Railway Commission: Powers. Under the Constitution and
laws of this state, the state railway commissien has a wide dis-
cretion in these matters.

3. Garrlers: RATES. A situation, due to an unexpected rise in prices
and wages, which makes it altogether prebable that the past and
present rate is insufficient te yield a revenue which will pay that
fair average returm which the law requires, although net cen-
stituting what would technically be denominated an ‘“emergency,”
may, when shown, be sufficient for the allewance by the cem-’
mission of a temporary rate, limited to the time required fer
making an investigation and finding of the facts. If it should
happen that the temporary rate so fixed is toe high, the comdition
may be rectified in the order fixing the rate after investigation.

. Barnines. In fixing the rates at any particular
time, former earnings and prebable prospective earnings sheuld
always be considered, with a view to so adjust the rates as to
prevent extortion and allow a fair average return.
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5.

: ———:! PowrrR oF RAILwAY CoMMIsSION. The law con-
templates that the findings and orders should be made in the first
fnstance by the commission, which has powers of its own that
the courts may not usurp. Its orders will not be reversed unless
clearly wrong.

6. : : . The act, known as the “Railway Com-
mission Act" (Laws 1907, ch. 90, Rev. St. 1913, sections 6104- 6158),
gives exclusive original jurisdiction of cases like this, involving
the rates of common carriers, to the state railway commission,
and is not changed by the provisions of the Omaha charter,

ArpEaL from the State Railway Commission. Reversed,
with directions.

John L. Webster, for appellant.
W. C. Lambert and Hugh LaMaster, contra.

CornisH, J.

The state railway commission denied the apphcatlon
of the plaintiff street railway company for an increase
of its fares from five to seven cents. Plaintiff appeals.

The application is denominated by the plaintiff as
one for emergency or temporary rates, due to conditions
brought about by the war, causing a large and unexpected
increase in wages and cost of material and supplies, mak-
ing it femporarilv impossible for the company to con-
tinue paying its fixed charges and a return upon the
reasonable value of its ploperty

At fhe hearing the commission ruled that emergency
rates would not be justified, except as a condition is shown
which, if not relieved from, will imperil the property
of the company and its service to the public, such as
might subject the company at once to proceedings in bank-
ruptey or receivership; that mere inability to make prof-
its or pay dividends would not create an emergency. The
plaintiff company, besides insisting that the condition
shown was one which imperiled the utility, also contend-
ed that a temporary rate should be granted when it be-
comes clear that the revenues are not sufficient to pay
dividends,
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In ordinary cases the view taken by the commission,
as to when an emergency rate should be allowed, is cor-
rect. The fundamental inquiry in fixing rates always is:
What rate is necessary in order to yield a reasonable
average return on a fair valuation of the property for
rate-making purposes, such a return as will not discour-
age, but will attract, the investment of capital in the
utility? It is desirable, if possible, before changing the
rates, to know all of the facts, so that the rates may not
be temporary and fluctuating.

Under the Constitution and laws of this state, the com--
mission has a wide discretion in these matters. HEven
though present financial conditions, prices and wages
(showing almost unprecedented changes), together with
the financial condition of the plaintiff company, do not
show a situation which would be technically denominated
an ‘‘emergency,’’ yet, if they do show a situation which
makes it altogether probable that the past and present
rate is insufficient to yield a revenue which will pay
that fair average return which the law supposes, the
commission is empowered, and it may be its duty, to per-
mit a temporary rate, limited to the time required for
making an investigation and finding of the value of the
property. If it should happen that the temporary rate
so fixed is too high, the condition can be rectified in the
order fixing the rate after investigation. The purpose
of the law being to allow those who voluntarily furnish
the necessary capital to instaiul and operate such public
utilities a fair average return upon the value of the
property so devoted to the public use, and to prevent
unreasonable profits, in fixing the rate at anv particular
time, former earnings and probable prospective earnings
should always be considered, with a view to so adjust the
rate as to prevent extortion and allow such fair average
return,

In the instant case, we believe it is not altogether cer-
tain that the street railway company can continue pay-
ing present wages and high prices for material, and at the
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same time meet its obligations and maintain its credits,
and it is altogether probable that it cannot make profits
and pay dividends. If we could assume that a five-cent fare
was a reasonable charge before the war, we would know
that it is not a reasonable charge under present con-
ditions, because we would take judicial knowledge of the
fact that the exchange value of the dollar has lessened, at
least temporarily.

We will not go into an extented discussion of the
financial condition of the plaintiff company. The plain-
tiff’s evidence would indicate that since the pre-war
period, 1914, there have been increases in the wages of
the company’s 1200 employees, amounting to $740,000
annually; that taxes have increased $117,000; that these
items, together with increased cost of coal, freight
charges, material, and supplies, will increase the amount
of annual expenditures for operating expenses and re-
pairs in the year 1919, over the year 1914, in the sum of
approximately $1,321,518. From this increase should be
deducted the increased income to the company from
passenger travel, which in the year 1918 was $426,575.13
in excess of that for 1914. For 1919 the excess will be
greater, possibly from $150,000 to $200,000 greater. The
incoime from passenger travel for the year 1918 for both
Towa and Nebraska divisions of the road was approxi-
mately $3,214,000; for 1914 it was $2,787,424. The total
revenues for 1918 were $3,359,115.93, and the expendi-
tures for that year, which included taxes $320,638.84, rent
of leased roads $150,900, interest on honded debt $480,950,
and miscellaneous $6,025, amounted to $3,289,319.22. This
would leave a net income for 1918 of $69,796.71. The
figures are somewhat in dispute, the company putting
the net income at $40,150. The operating expenses for
1918 were $2,330,805.38. For 1914 the operating ex-
penses were $1,608,231. The increase in operating ex-
penses for the year 1919, as above indicated, would be
much in execess of those for 1518, because the increase in
wages, following the order of the national war labor



Vor. 103] JANUARY TERM, 1919. 699

Omaha & C. B. Street R. Co. v. Nebraska State Railway Commission.

board, did not go into effect until July 17, 1918. The net
income, above shown, of from $40,000 to $70,000 for the
year 1918 makes no allowance for dividends ($399,600),
but includes other deductions.

It is contended by the plaintiff company that for the
vear 1919 there must be a deficit in the sum of $422,600;
that the fixed charges and obligations of the company
cannot be met. This is disputed by the defendants, who
contend that to show such a deficit the plaintiff has esti-
mated the operating expenses to be $2,467,000 for 1918,
and $2,929,750 for 1919; that $200,000 of this increase for
1919 is in addition to the $300,000 allowed for 1918 for
the depreciation account. It is contended that the
actual money needed for this account, instead of being
$500,000, has never been in excess of $170,000. It is
further contended that the statement showing the deficit
for 1919 makes no allowance for increased passenger
fares, which will in all probability be over $200,000. At-
tention is also called to the fact that the evidence shows
that the company has other operating revenues which
have increased annually in about the sum of $15,000
since 1914. It is argued that, instead of a deficit, there
will be a net income of $200,000 for the year 1919.

Just what the situation is, it is difficult to say. It would
seem that no wrong would be done, which could not be
corrected, in allowing such increase in fares as would
make the company secure against insolvency for a
temporary period. Insolvency might do permanent injury
to the utility, for which, in the long run, the people would
have to suffer. No great risk of that should be taken. Be-
sides, any appearance of disregard of the company’s
rights in this respect lays the public and the aunthorities
open to the charge of attempting to confiscate the prop-
erty of the utility company. Now, we believe, without the
slightest hesitation, that neither the commission nor the
public, nor any community in this state, if left free to
act, would, from greed or ignorance, ever desire to take
the property of the utility without compensation. They
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know that in the loss of these utiiities the people would
suffer most. The state must be careful to do nothing
which may rightfully take away from it that valuable
right of jurisdiction and control over its own local prop-
erty and institutions.

While there was some evidence bearing upon the val-
uation of the utility, we agree with the commission that
there was not sufficient upon which to base any permanent
rate. The law contemplates that the findings and orders
should be made in the first instance by the commission,
which has powers of its own that the courts may not
asurp. Its orders will not be reversed unless clearly
Wrong.

We are of opinion that the commission was right in
ordering that a hearing be had for the purpose of taking
evidence, with a view to fixing the valuation of the
property for rate-making purposes, and that, pending
such hearing, the commission should award such raise
in fares as would make the company secure against pos-
sible insolvency; that such rates, so fixed, should be
temporary, abiding only the investigation ordered. Ap-
parently, a rate of 6 cents for a single ticket and 10
tickets for 55 cents would not be improper, but the exact
rate is for the commission to order.

Public service corporations naturally keep in view the
value of the service to the user and what charge the
traffic will bear. The public (and the courts, too) inquire:
What has been the cost of the service to the utility?
Capital can be attracted to these enterprises only as
there is confi¢ nce that fair returns, under reasonably
capable management, will be allowed.

The profits of most business enterprises depend large-
ly upon the amount of business done. This is peculiarly
true of railroads and street railway companies. When
the plant is ready for operation, the great cost of the
service has been incurred. Additional cost, due to ever-
increasing business, is insignificant compared with the
increasing income. The public have always anticipated,
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and may properly anticipate, decreasing rates as popula-
tion and business increase. A fair wage must be paid to
employees, and a fair return must be paid to those whose
capital is invested.

Complaint is made by the plaintiff company of the
attitude of the commissioners, or some of them, or their
manner of conducting the hearing. We admit that it is
a little startling to the lawyer, bred in the courts, who
is submitting his controversy to a body having judicial
powers, to see a member of that body conduct a cross-
examination and hear him express opinion upon the
merits before the case is finally submitted. Not only
is impartiality the supreme virtue of courts as ministers
of the law, but the courts have always recognized that
their functions can be best exercised and protected under
conditions which exclude any invasion of the partisan
or personal element, or the appearance of it. According-
Iy, they have been hedged about by forms and rules
calculated to inspire the greatest respect for the position
the judge occupies. That which may appear to be
anomalous inheres more or less in the nature of the pro-
ceeding and the unusual powers vested in the state rail-
way commission. The division of the powers of the
state into legislative, executive, and judicial is natural.
Aristotle pointed out long ago the difficulties and dangers
of lodging law-making powers in the executive depart-
ment of government. Courts, as such, know only ad-
versary parties, and are unsuited to the work of com-
missions.

The state railway coninission is clothed with certain
legislative, judicial, and administrative powers, but a re-
view of its action is reserved to the courts. In the ex-
ercise of its legislative and administrative powers, it must
be that it exercise those functions, and hence conduet for
itself those investigations which will enable it to legis-
late wisely. It must be permitted to see to- it that the
cvidence necessary is adduced, and to take the legislator’s
attitude as to what the law should be. The commission,
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as a co-ordinate department of the state, acts independ-
ently. In the exercise of its prerogatives, it is not sub-
ject to dictation or criticism by the courts, except as what
transpires may be a proper subject of review, as bearing
upon the orders or judgments of the commission. The
courts, ordinarily, in reviewing the work of arbitration
boards and commissions, give ready attention to any
complaint on the part of either of the parties that the
body hearing the matter was actuated by any feeling of
bias or prejudice, or other improper motive. The com-
mission is free to adopt its own rules and course of pro-
cedure, and to do everything necessary to inspire and
bring about absolute respect for it and its judgments.
It may preserve decorum, and under some circumstances
may punish for contempt. Being, in fact, neutral as be-
tween the parties, and conducting its hearings, not ex
parte, nor as a partisan debate between it and either of
the parties, it may avoid all appearance of bias or prej-
"udice. Upon review of the record in this case, we find
nothing to indicate that the commission has been actuated
by any desire other than to do justice to the utility, on
the one hand, and the public, on the other.

Defendant city of Omaha raises the issue whether
jurisdiction for determining rates is not, by law, vested
in the city council of Omaha. A part only of the plain-
tiff’s lines are within the limits of the city of Omaha.
The act, known as the ‘‘Railway Commission Act”
(Laws 1907, ch. 90, Rev. St. 1913, sections 6104-6158),
gives exclusive original jurisdiction of cases, like this, in-
volving the rates of common carriers, to the state railway
commission, and, although there is a provision in the
Omaha charter which appears to be to the contrary, we
are of opinion that the act is unamended and unchanged,
so as to deprive the state railway commission of juris-
diction in this case.

The order of the state railway commission, denying any
increase of rates, is reversed, and the causc remanded to
the commission, with instructions to order an increase of
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rates, the same to be temporary only and continue until
stch fime as is necessary after an investigation and hear-
ing before the commission to determine what rate is
right and proper under the facts of the case.

REVERSED.
Morrissey, C. J., not sitting.

In RE Davis.

FrEp BrirrELL, APPELLEE, v. HarRry W. DAVIS, APPELLANT.

Ficep Jury 16, 1919. No. 20548.

1. Constitutional Law: IMPAIRMENT OF OBLIGATION oF CONTRACT. A
legislative act does not impair the obligation of a contract, entered
into before the act became operative, merely because such act
abrogates or holds in abeyance an existing remedy for the col-
lection of debts, provided, another equally adequate remedy is
substituted that does not lessen the value of the contract.

: Chapter 164, Laws 1917, does net impair the
obligation of contracts entered into before the act became operative.

Areean from the district court for Lancaster county:
P. James Coscrave, Jupee. Reversed.

Clifford L. Rein, for appellant.

Clark Jeary, contra.

Dzax, J.

On September 22,1917, Harry W. Davis, the petitioner,
was indebted to eleven or more creditors in the aggre-
gate sum of $442. On that date he filed a verified petition
in the county court of Lancaster county under chapter
164, Laws 1917, praying the court to fix the amount of his
indebtedness and the time for payment thereof. The
petition was dismissed in county court, and on appeal
to the district court it was again dismissed. The petition-
er has appealed.

The substance of the act applicable here provides
generally that a debtor owing not less than $50 nor more.
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than $1,000, to not less than three creditors, may file in
a municipal or county court a verified petition, contain-
ing his creditors’ names and addresscs, the respective
amounts owing to cach, and praying the court to fix the
amount of and the time when payments thereon should be
made, the creditors to be notified by registered mail and
the time for hearing to be not less than seven nor more
than ten days after filing the petition. Other details are
cnumerated in the act that are hereinafter noted.

At the hearing the parties stipulated that all the
debts involved herein were incurred before the act be-
came operative; ‘‘that the only point in issue in this
hearing is to determine the question as to whether this
statute impairs the obligation of the contracts.”’

Fred Brittell is the only creditor who contested the
petitioner’s application. He says that the act violates
section 10, article 1 of the federal Constitution, in that it
impairs the obligation of contracts entered into before
the act became operative.

We do not agree. The act affects the remedy, but does
not relieve the debtor of his contractual obligations. It
requires payment in full. The value of the contract is
not lessened, nor is the remedy materially changed. The
debtor does not escape payment, and he is always sub-
ject to the court’s order. His property is in the hands
of the court. The amount of the periodical payments and
the time when they shall be made are determined by
the court. The aet also provides that the provisional
statutory remedies, such as attachment and the like, that
arce pending in any court, ‘‘apon the filing of the petition
and the mailing of notice as herein provided, * * *
shall be held in abeyance so long as the debtor shall com-
ply with the order of the court relative to the disposition
of his property and earnings and the payment of the
proceeds therefrom, to the clerk of the court for the
benefit of the creditors’’ (section 7); that upon failure
to comply with the court’s order the debtor forfeits the
protection of the act. It plainly appears that, upon non-
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compliance by the debtor, all former rights and remedies
of the creditor for the collection of debts are automatical-
ly restored.

The act further provides: *‘If any property not exempt
from execution, which had been attached or against which
execution had been levied prior to the mailing of the
notice provided for herein, shall be so sold, the proceeds
thercfrom shall he distributed under the attachment or
execution as heretofore provided by law.’”” This pro-
vision clearly safeguards the diligent creditor who, prior
to the mailing of the notice, has procured an attachment
or a levy on non-exempt' property, by providing that,
if the property so attached or levied upon shall be sold
under this act, the proceeds of the sale shall be distributed
to the prior attachment or execution creditors as hereto-
fore provided by law, so that the act does not affect
the lien of prior attaching or execution creditors.

In 6 R. C. L. 359, sec. 354, it is said: *“ While the legis-
lature may not withdraw all remedies, and thus in effect
destroy the contract, modes of procedure in the courts of
a state are so far within its control that a particular
remedy existing at the time of the making of a contract
may be abrogated altogether without impairing the ob-
ligation of the contract if another and equally adequate
remedy for the enforcement of that obligation remains
. or 1s substituted for the one taken away.- This is the
rule even though the new or the remaining remedy be
less convenient than that which was abolished, or less
prompt and speedy. However, on this phase of the rule
there is some confliet, for it has been held that the
alteration must not, so far as prior contracts are con-
cerned, appear on the face of the statute to be enacted
to render the remedies less efficient or mere dilatory
than those in force when the contract was made. It is
cnough if the contract is left with the same force and
effect, including the substantial means of enforcement,
which existed when it was made, or sufficient to enforce
the contract.”” Om page 360, section 355, it is pointed

103 Neb.—45
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out that ‘‘the difficulties in the way of stating a rule
render it imperative that every case be determined on
its own particular circumstances; and the question
whether a change of remedy impairs a substantial right
in the last analysis is ordinarily one as te reasonable-
ness.”’

It can scarcely be shown that the act is unreasonable.
The purpose of the act is to prevent the destruction of
a debtor of small means, by an avalanche of creditors
who are demanding either immediate payment or judg-

- ment, and to provide a reasonable remedy at small

cost that will inure to the benefit of all creditors and
the debtor alike. It accords with sound public policy.
The public is equally interested in the welfare of both
debtor and creditor. It is more in aceord with reason
that the former should not be sacrificed but be given
reasonable opportunity to pay, and that all creditors
should recover their debts, than that one, or at most
only a few, should do so. We conclude that the act is
not violative of the federal Constitution in the respect
noted by counsel.

The court erred in dismissing the petition. The judg-
ment is reversed and the cause remanded for further
poceedings not inconsistent with the views herein ex-
pressed.

REVERSED.

LEeTTON, J., concurs in the conclusion.

CrercH Sons & CompANY, APPELLEE, v. Harry B. JoxNEs
ET AL., APPELLANTS: Roy TOWLE ET AL., APPELLEES.

FiLep JuLy 24, 1919. No. 20816.

1. Mortgages: FuTUuRe Abpvances. If the owner of real estate con-
tracts to borrow money to erect buildings thereon, and gives a
mortgage upon the real estate to secure the loan. which, hy
agreement, is to be advanced as the buildings progress, the lien
of the mortgage begins upon the recording thereof.

4
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Under such agreement, the advancement of the
money is not optional with the mortgagee, but must be advanced
as the building has progressed.

S.O

¢ MECHANICS' JarNs: PRrIorITIES. In such case, the lien for
material and labor furnished for the buildings will begin when
the furnishing of the labor or material begins, and, if that is
before the recording of the mortgage, such liens will be superior,
but, if it is after the filinrg of the mortgage, the lien of the mort-
gage is superior.

AppeaL from the district court for Douglas county:
GeorGe A. Day, Jubce. Affirmed.

Anson H. Bigelow, Joseph Rapp, Jr., and H. G. Moor-
head, for appellants.

Gawes & Van Orsdel and E. H. Westerfield, contra.

SepewiIckK, J.

The defendant Jones purchased of the plaintiff,
Creigh Sons & Company, the real estate involved in this
action for the agreed price of $1,200, of which he paid
in cash $285 and the agreement was that he should
give a mortgage upon the property for the remainder
of the purchase price, and that he should borrow money
with which to build the three buildings on the real
estate, and might give a mortgage to secure such loan,
which should be the first mortgage upon the real estate,
making the plaintiff’s mortgage subject thereto. Pur-
suant to this agreement, he contracted with the defendant
Occidental Building & Loan Association to furnish him
$5,100, and to take a first mortgage upon the real estate
as security therefor. He began the contemplated build-
ings, and the defendant Roy Towle furnished labor,
some of which was furnished prior to the recording of
the $5,100 mortgage. He was therefore allowed a first
lien upon the property which is not now contested. The
other parties to the litigation furnished labor and
materials after the $5,100 mortgage was recorded, but
before any money had actually heen advanced to Jomes
by the loan company. These lienholders contended that
the mortgage of the loan company, so far as it was not
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advanced to Jones before their lieng attached, was sub-
ject to their liems, and further contended that, as the
agrecment between the plaintiff and the loan company
was that the loan company’s mortgage should be first,
they should be subrogated to the rights of the loan com-
pany, making their liens prior to the lien of the plain-
tiff’s mortgage. The trial court found that the defend-
dant Roy Towle had the first lien; the loan company
the second lien; the plaintiff, Creigh Sons & Company,
the third lien; and the liens of all other parties were
subject to these three liens. From this judgment, the
subsequent lien holders have appealed.

The appellants contend that ¢‘the lien of a mortgage
intended to secure future advances only, when the
making of said advances are optional, does not attach
until the moment advances are actnally made, and can-
not be enforced against other liens prior thereto of
which mortgagee has actual notice.”” It seems that the
loan company concedes this proposition, and contends
that the making of said advances was not optional, but
the consideration of the mortgage, and their contract
with Jones, was to advance the money as the buildings
progressed, to the full amount of the mortgage.

In Hoagland v. Lowe, 39 Neb. 397, the law is stated
in a quotation from a former case, as follows: ¢ ‘A
person commencing to furnish material for, or com-
mencing to labor on, an improvement on real estate must,
at the time, take notice of the interest and title in
the premises of the person with whom he contracted,
as shown by the public records, as his lien for labor or
material, aside from the improvement itself, attaches
only to such interest.” Henry & Coatsworth Co. v. Fisher-
dick, 37 Neh. 207.”’ In the opinion there is a quotation
from Phillips, Mechanics’ Liens (2d ed.) sec. 225, p. 378:
“The law imposes on mechanics, like other persons, the
necessity to ascertain for themselves the nature of the
interest in the land to be improved of the persons with
whom they contract, and all negligence in this regard
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is charged to their own account. * * * The rule of
caveat emptor therefore applics against a mechanic as
well as in the case of a vendee. If a contractor proposes
erecting buildings, furnishing materials, or putting labor
on a lot of ground, it behooves him to examine and as-
sure himself of the fact that the person with whom he
contemplates making a contract, or for whose benefit
he is about to employ his means or labor, has such an
interest or title unineumbered as will enable him to avail
himself of a valid or efficient lien.”” This statement of -
the law has been reaffirmed in many cases since, includ-
ing Boggs v. McEwen, 69 Neb. 705, in which other cases
are cited. The case also is cited by other courts as
correctly stating the law. Adnglo-American Savings &
Loan Ass’n v. Campbell, 13 D. C. App. 581, 43 L. R. A.
622. The appellants cite, and appear to rely upon
Finlayson v. Crooks, 47 Minn. 74, but the case is not
in point. The court said; ‘‘It is not necessary to consider
any of the controverted questions of priority between a
first mortgage, to secure future advances, and subse-
quént incambrances.”” In that case the mortgage was
given to secure advances for improvements on real os-
tate, but the mortgagee, instead of advancing the money
for that purpose, applied it upon another prior mortgage.
The court therefore distinguished it from a case where
the money was actually advanced to the owner of the
property in accordance with the agreement in giving the
mortgage. It may be that it would be more equitable to
require a mortgagee, who is to advance money to the
mortgagor for improvements on real estate, to see to
it that the materials and labor for such improvements
are paid for out of the money so advanced. If such a rule
would be an improvement upon our law, the lawmakers,
and not the courts, should make the change. Until such
change is made, we are required to abide by the rule
that has so long been established and acted upon in this
state. The judgment of the district court is

: AFFIRMED,
Lertow, J., not sitting.
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Harry WiLLiamMs v. STATE 0F NEBRASKA.
FILED SEPTEMBER 27, 1919. Ne. 20858.

1. Criminal Law: REFUSAL oF INSTRUCTION. It is not error for a
trial court to refuse a requested instruction, even though in preper
form and supported by competent evidence, when he gives sub-
stantially the same instruction on his own motion,

2. Homicide: INSTRUCTIONS. On the trial of one charged with having
committed the crime of murder in the first degree, it is the duty

* of the court to instruct the jury only on such degrees of homicide
as find support in the evidence.

DyING DECLARATION: REFUSAL T0 OFFER. One convicted
of the crime of murder cannot predicate error on the refusal ef the
trial court to require counsel for the state to offer in evidence the
dying declaration of the deceased when the record fails to show
that such a declaration was made.

Firror to the district court for Douglas county:
WiLriam A. Repick, Junge. Affirmed.

Wiulliam N. Jamieson and William E. Lovely, for
plaintiff in error.

Clarence A. Davis, Attorney General, George W.
Ayres, J. B. Barnes and Ralph P. Wilson, contra.

Mozrrissey, C. J.

Defendant prosecutes error from a judgment of the
district court for Douglas county, wherein he was
sentenced to serve a term of twenty years in the pen-
itentiary on a conviction of murder in the second degree.
He is one of the parties mentioned in connection with

710 '
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the death of a peace officer named Rooney in Kurk v.
State, ante, p. 484.

The facts are stated in that opinion.

The instructions given on the trial of the Kirk case
were, with the necessary changes as to names, given on
the trial of defendant. Having already approved these
instructions, we shall not again discuss them. The
evidence adduced on behalf of the state is to the same
effect as that given in the Kirk case, except that in the
Kirk case the evidence did not show that defendant was
armed or fired any shots at the peace officers, while in
the instant case a witness for the state testifies positive-
ly that defendant was armed and shot at the officers.
The evidence of defendant’s guilt being stronger and
more conclusive than in the Kirk case, where it was re-
garded as sufficient, need not be further reviewed.

Error is assigned because of the refusal of the court
to give instruction No. 2, requested by defendant, which
would direct an acquittal in case the jury entertained
a reasonable doubt as to whether the shot which caused
the death of deceased was fired by one of the defendants
named in the information or by one of the peace officers.
The court on its own motion instructed the jury that,
unless they found from the evidence, beyond a rea-
sonable doubt, that deceased ‘‘was killed by a pistol
shot fired by one of the parties, jointly charged by the
information in this case, you should find defendant not
guilty.’”” This instruction is, in substance, the same as
that requested, and the assignment is not well taken.

The information charged defendant with murder in
the first degree, thereby charging, also, murder in the
second degree and manslaughter. The court instruected
the jury on murder in the first degree, and murder in
the secdnd degree, but did not submit the lesser degree
of manslaughter. No request was made for such in-
struction, but it is urged that it was the duty of the
court to so instruet on its own motion, and that its fail-
ure so to do is error. It is the duty of the trial court to



712 NEBRASKA REPORTS. [Vor. 105

Stone v. State.

submit, under suitable instructions, the various degrees
of homicide, whenever there is evidence to warrant such
submission. Kraus v. State, 102 Neb. 690. In the instant
case we are not pointed to any evidence tending to sup-
port the charge of manslaughter, and without such evi-
dence the court would not be warranted in submitting
that question to the jury.

In conclusion, it is urged that the court erred in over-
ruling defendant’s motion, made at the close of the
state’s case in chief, to compel the state to produce the
dying statement of the deceased as part of the res geste.
Immediately following the making of this motion, coun-
sel for the state announced in open court that the state
had produced all evidence touching the commission of
the crime, except such as might be cumulative. Counsel
for defendant then asked that the record be made to
show that he called the state’s attorney to the witness
stand—for what purpose is not clear, but presumably
to show that there was a dying statement. The court
stated that the record might so show. Counsel did not
propound any interrogatory to the witness, nor offer
to prove by the witness that there was a dying declara-
tion, and there is no showing that deceased made a
dying declaration.

The record is free from error, and the judgment is

AFFIRMED.

SaMUEL SToNE v. STATE 0F NEBRASKA.
FiLep SErPTEMBER 27, 1919. No. 20878.

Criminal Law: Jury: ExamiNatioNx. A defendant in a felony case
has the right to exercise the statutory number of peremptory
challenges, and in order to exercise this right understandingly
it is proper for him to ascertain, as nearly as practicable, the
disposition of the juror toward him, and toward the subject-mat.
ter of the controversy; and any inguiry within reasonable limits .
which tends to bring to light any bias or prejudice entertained
by the juror is proper, but the form of the interrogatories pro-
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pounded on abstract questions is within the sound legal discretien
of the court, and where an abuse of such discretion is not shown
the ruling of the trial court will be sustained.

Error to the district court for Douglas county: Wir-
L1aM A. Repick, Jupck. Affirmed.

William N. Jamieson and William E. Lovely, for plain-
tiff in error.

Clarence A. Davis, Attorney General, George W. Ay-
res, J. B. Barnes and Ralph P. Wilson, contra.

Mogrrissey, C. J.

Defendant is one of the parties mentioned in con-
nection with the death of a peace officer in Kirk v. State,
ante, p. 484, and Williams v. State, ante, p. 719. He
prosecutes error from a judgment of the district court
for Douglas county, wherein he was sentenced to-a term
of twenty years in the penitentiary on a conviction of
murder in the second degree. The record is essentially
the same as in the cases mentioned, and on the points
therein presented we adhere to the rulings made.

A point not made in the other records, but presented
here, is the ruling of the court on the voir dire examina-
tion of the jury. Counsel for defendant propounded
the following question: ‘‘Now, from what you read
about this case, did you form any opinion that the
crime of murder had been committed because Frank
Rooney had been shot?’’ Objection was made to the
form of the question, and the court said: “I don’t be-
lieve that question is in proper form. Murder is one
thing in law, and another thing in popular conception, of
course. I will sustain the objection to the question in
that form.”” The question was propounded to another
juror. The objection was repeated, and thereupon it
was agreed that, without repeating the question to
other jurors, defendant would be given the benefit of
an exception to the ruling. It is urged that the ruling
of the court is prejudicially erroneous, as depriving de-
fendant of an opportunity to elicit information which
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might guide him in the exercise of his peremptory chal-
lenges.

A defendant in a felony case has the right to exercise
the statutory number of peremptory challenges, and
in order to exercise this right understandingly it is
proper for him to ascertain, as nearly as practicable, the
disposition of the juror toward him, and toward the
subject-matter of the controversy; and any inquiry
within reasonable limits which tends to bring to light
any bias or prejudice entertained by the juror is proper,
but the form of the interrogatories propounded on
abstract questions is within the sound legal discretion
of the court, and where an abuse of such discretion is
not shown the ruling of the trial court will be sustained.
By questions properly framed, defendant was free to
elicit information that might be necessary to guide him
in the exercise of his peremptory challenges.

The judgment is

AFFIRMED.

EpiteE LAIR, APPELLEE, v. ARTHUR J. CALLOWAY, APPEL-
LANT.

FiLep SeprEMBER 27, 1919. No. 20584.

1. Bills and Notes: ALTERATION: INSTRUCTION. The promissory note
on which the action was predicated bore date May 9, 1914, which
was within the statute of limitations. Defendant pleaded that
the note sued upon was a forgery, in that it was originally dated
May 9, 1911, and that the date had been changed. The court in-
structed the jury, in substance, that if they found the note was
changed as to date, as defendant asserted, without his ‘knowledge
or consent, they should find in his favor, but that if dated May
9, 1914, originally, it would not be barred by the statute of lim-
itations, Held, that the instruction was not prejudicial to de-
fendant.

3., Evidence examined, and held to sustain the verdict.

Compromise and Settlement: FINping: EViDENcE. Defendant an-
swered, among other defenses, that all matters in controversy

w
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between the parties had been settled, and produced a receipt
which made such a recital on its face. Plaintiff made a general
denial to the answer. At the trial undisputed testimony was re-
ceived without objection that, at the time the receipt was signed,
the promissory note was not mentioned or comsidered by either
party, and that there was no consideration for the signing of the
receipt. Held, that this warranted the special finding eof the
jury that no settlement was had of the debt evidenced by the neote.

AppEAL from the district court for Lancaster county:
Winiam M. MornNiNg, Jupce. Affirmed.

Fawcett, Mockett & Walford, for appellant.
O. B. Clark, contra.

Lerrow, J. - )

Action tpon a promissory note dated May 9, 1914, due
six months after date, for the sum of $3,000, with in-
terest at 10 per cent. The note is upon a printed form,
and the words, ‘‘This note given for labor,”’ are inter-
lined upon its face. It also bears indorsement as fol-
lows: ‘“1914, Nov. 9, paid $120.”’

Five defenses are set forth in the answer: A general
denial; that the note was originally given in 1911, which
date was afterwards changed without the knowledge or
consent of the defendant to 1914; that the words, ‘* This
note given for labor,”” were added without his consent
after the note was given; the statute of limitation; pay-
ment by the giving of another note by the plaintiff to
defendant for the same amount at the same time; and
settlement. The reply is a general denial. The jury
found for plaintiff, and also made special findings to the
effect that the note sued upon was given on May 9, 1914,
to settle an existing obligation; that the date was not
altered; and that in the settlement of August 15, 1916,
it was not the intention of the parties to include the
note in suit as a part of the settlement. A motion for
a new trial in the usual form was made, and afterwards
a like motion was filed on the ground of newly discov-
ered evidence. This was supported by affidavits. These
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motions were overruled, and the case is now before us
upon appeal.

It is a comforting circumstance that it is seldom that
a case comes before this court in which so much of
the testimony of the principals is so unreliable and pal-
pably untrue. The evidence shows that the plaintiff, a
married woman, living separate from her husband, came
from Pennsylvania to act as housekeeper for the de-
fendant in 1905. They, with their respective children,
lived in the same household for a period of nine vears
and ten months. She not only acted as housekeeper, but
helped in a hotel and another business owned by defend-
ant. Afterwards the family lived on a small farm.
Plaintiff took active part in the work upon the farm,
milking cows, cultivating and doing other manual work.
This much is undisputed. With respect to the making
of the note, the testimony on behalf of plaintiff tends
to prove that in 1914 dissensions arosc; that defend-
ant was dissatisfied with the work of some of the chil-
dren; and that on returning from Syracuse May 9, 1914,
he went to his room, wrote out the note in suit and hand-
ed it to plaintiff, indicating this was to end their rela-
tions. Defendant made positive denial of this, testify-
mg that, though he signed this note, it was not at the
time it was dated, but in 1912, and the note was dated
May 9, 1911; that at the same time a note was executed
by plaintiff in defendant’s favor for the same amount,
bearing the same date; that this transaction was had
because he was In litigation and wanted to transfer to
plaintiff $3,000 worth of stock in a garage company
which he owned, in order to put it out of the reach of
his creditors; and that the notes were intended to off-
set each other. Defendant also testified that the words,
““This note given for labor,”” and the indorsement on
the back of the note were not in his handwriting, and
were placed there without his knowledge or consent

after the note was given.
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The evidence seems clear that the writing upon the
face of the note and the indorsement thereon was made
by the defendant, except perhaps as to the date 1914,
and as to this there is sufficient evidence to sustain the
verdict.

‘With respect to the plea of settlement, it appears that
defendant desired to purchase an interest which plain-
tiff had in a tract of land in Cheyenne county, Nebraska.
At the time when an agreement was reached that de-
fendant should pay $500 for the same, plaintiff executed
a deed for the land and signed a receipt for $237, ‘‘in
full settlement and satisfaction for every claim or de-
mand that I may have either at law or in equity against
the said A. J. Calloway or his estate. This agreement
and receipt is intended to cover every item of disagree-
ment between myself and said A. J. Calloway of every
kind or nature.”” The receipt was prepared by Mr.
West, an attorney of Syracuse. No money was paid to
plaintiff except the $500 for the land. The testimony
is undisputed that the $3,000 note was not considered
or discussed at the time this receipt was executed.
Plaintiff testified, without objection, that not until long
after that time was there any disagreement between them
with respect to the note in suit and that no release,
scttlement, or discharge of that debt was contemplated
by either of the parties.

The plea of settlement is an .affirmative defense, and
the burden of proof was upon the defendant.

No consideration was shown for the signing of the
paper. The court left the question whether a settle-
ment of the note had been made, to the jury, which found
for plaintiff. We are of opinion that defendant failed
in his proof of a valid settlement, as also in his con-
tention that a check given to the plaintiff on June 6,
1916, for wages, upon which he had written certain
words indicating that same was ‘‘in full settlement of
all claims to date,”’ constituted a settlement.
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Instruction No. 5, which withdrew the defense of the
statute of limitations, is complained of. This instrae-
tion told the jury that if the note, as originally deliver-
ed, bore the date of May 9, 1914, it would not be barred
by the statute, but if the date of the note was changed
from 1911 to 1914, as alleged, the note was void and
uncollectible. This instruction stated the law correctly.
The answer of the jury to the special interrogatory
settled the question that the note had not been altered,
and there was no error in the instruection.

The facts alleged in the affidavits for a new trial on
the ground of newly discovered evidence are not suffi-
cient in our opinion to have changed the result if they
had been adduced at the trial. The affidavit of the de-
fendant himself flatly contradicts his testimony at the
trial in several material respects, and we see no rea-
son why the court should consider that his later state-
ments, made after plaintiff’s rebuttal evidence had been
produced, should be given any greater weight than that
given upon the witness-stand by him. It is impossible
that both of his statements can be true. He testified at
the trial that he only made one note in favor of plain-
tiff, and the note produced by him, defendant’s exhibit
1, was the note signed by plaintiff in 1912. He now
makes affidavit that after the irial he searched his papers
and found another note, which he now produces, and
which is the note made by plaintiff. Plaintiff makes a
counter affidavit denying this positively. The jury may
have erred, but the evidence is sufficient to support a
finding that the $3,000 note in suit was in fact given
to the plaintiff in consideration for services rendered.
We find no prejudicial error, and the judgment of the
distict court is

AFFIRMED.
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Jorx W. SieBERT, APPELLEE, v. CHIcAGO, MILWAUKEE &
St. Paur Ratnway COMPANY, APPELLANT.

FiLep SepTeMBER 27, 1919. No. 20463.

Railroads: INJURY To EMPLOYEE: NEGLIGENCE: SUFFICTENCY OF EVIDENCE.
On the issue of negligence on the part of defendant in setting
a brake on a railroad freight car, the evidence outlined in the
opinion held insufficient to sustain a verdict in favor of plaintiff.

AppEAL from the district court for Douglas county:
ArtHUR C. WAKELEY, JUDGE. Reversed.

Crofoot, Fraser & .Comwlly, for appellant.
A. H. Bigelow, contra.

Rosg, J. )

This is an action by John W. Siebert, plaintiff, to
recover from the Chicago, Milwaukee & St. Paul Rail-
way Company, defendant, damages in the sum of $10,000
for alleged negligence resulting in personal injuries.
Defendant denied negligence on its part, and pleaded
that the injuries of which plaintiff complains were caused
by his own negligence. From a judgment on a ver-
dict in favor of plaintiff for $8,250, defendant has ap-
pealed.

Plaintiff, when injured, was a railroad conductor in
the employ of the White Sulphur Springs & Yellowstone
Park Railway Company, a corporation operating 23
miles of railroad in Montana between Ringling and
White Sulphur Springs. Under a lease, both plain-
tiff’s employer and defendant used the latter’s rail-
road tracks and switch-yards at Ringling. There a line
of live stock cars were standing on a side-track, where
they had been switched and left by defendant. Plain-
tiff and his train crew in the performance of their
duties undertook to switch some of these cars to another
track. After the locomotive had been attached to the

Q:ine for that purpose, plaintiff mounted a car near the
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front end of the train, turned by hand the brake-wheel

on the top of the brake-shaft, kicked the brake-dog out -
of the brake-ratchet on the top of the car, and thus

released the brake. Walking on the tops of the cars

toward the rear, he released the brakes in the manner

indicated. In his petition he alleges that the brake on

the rear car, when released by him, recoiled with tre-

mendous force and threw him onto a parallel track in-

flicting severe injuries. The negligence imputed to de-

fendant is the setting of the brake too tight.

The principal assignment of error is the failure of
the trial court, after both sides had adduced their proofs,
to sustain a motion by defendant for a peremptory in-
struction in its favor on the ground that the evidence
is insufficient to sustain a verdict for plaintiff on the
issune of. negligence in setting the brake. On this point
counsel for plaintiff summarizes his case thus:

‘“Plaintiff was thrown from the top of a car and
injured by a tremendous brake-recoil. He declared that
stch a recoil could only have been produced by the
brake being improperly set when the car was set in.
Two experts support this declaration, and defendant,
with all its available experts, neither made any attempt
to deny it nor to show that such a recoil could have
been made by any customary or proper way of setting
the brake when the car was set in, nor by the way they
testified they had set the car in.”’

Should the jury have been permitted to find that de-
fendant negligently set the brake? Defendant’s train-
crew switched the string of live stock cars onto the
side-track several days before plaintiff was injured.
There is no evidence that any employee of defendant in
the meantime touched any of those cars. Neither plain-
tiff nor any other witness who testified in his behalf saw
the switching or the braking. The inference of negli-
gence rests alone on the force of the brake-recoil, as
deseribed by plaintiff, and the expert opinions of him-
self and two other trainmen that such force was, or)
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could have been, caused by negligence in the setting of
the brake too tight; the latter testifying in answer to
hypothetical questions. The string of cars stood on
a slight incline, where they could be held in place by the
application of the hand-brake by a single brakeman.
This was the proper method of braking at the place of
the injury. The theory of plaintiff is that the brake
which recoiled with violent force was set by two brake-
men, or by the use of a brake-stick, or by air—all im-
proper methods. He testified that he seized the brake-
‘wheel with his hands and made several efforts to re-
lease the brake before he succeeded; that when finally
released it recoiled violently before he could get his
hands out of the way; that it threw him off the car, and
that in his opinion the force of the recoil was caused
by the setting of the brake in one of the negligent
methods deseribed. His testimony, however, and that
of his two experts must be considered in connection
with other proofs. Plaintiff was 55 years of age when
injured. The weather was hot at the time. His own
testimony shows that he wore greasy eloves when turn-
ing the brake-wheel; that his gloves slipped; that he
was off his balance at the time of the recoil; that the
amount of force used in setting the brake would, if
properly applied, release it; that he in fact released
the brake himself by hand. The testimony of his own
experts on cross-examination tends to show that a strong
man, by hand, could have set the brake tight enough
to produce a brake-recoil with sufficient force to throw
a man from the car, if off his balance. There was no
necessity or occasion for setting the brake in any of the
three improper methods mentioned by plaintiff. The
use of any one of them would have required the service
of another man or increased the task of a single brake-
man. That course would have disregarded a custom
and a rule of defendant—the employer of the trainmen
who did the switching and the braking. With one ex-

ception plaintiff released the brakes by hand without
103 Neb.—46.
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mishap. Three members of the train-crew who switched
the string of stock cars onto the side-track testified at
the trial. The import of their testimony is: Their at-
tention was called to the accident shortly after it oc-
curred, and the circumstances connected with the switch-
ing and the braking were thus impressed on their minds.
A single brakeman, while the train was in motion, set the
brake on the rear car by hand. The brake was not set
by two men, or by the use of a brake-stick, or by the
application of air. This testimony came from the brake-
man who set the brake on the rear car, and from other
trainmen, who said they were present when the live
stock cars were switched onto the side-track. In ad-
dition, the proofs of defendant show that plaintiff, as
conductor, in formally reporting the accident, gave the
cause of his fall as follows: :

‘“While switching out stock cars in west end of Ring-
ling yards, to be sanded, was on top of car letting off
hand-brakes, and while doing so his handhold slipped,
throwing him off balance and causing him to fall to
the ground.”’

In the light of all of the evidential facts which appeal
to the reason and convince the judgment, plaintiff’s de-
scription of the recoil and his opinion that it was caused
by the work of two men in setting the brake, or by the
use of a brake-stick, or by the application of air, are
mere conjecture and speculation. His experts did not
strengthen his case. Such testimony is not sufficient
evidence of the negligence charged to support a verdict
in favor of plaintiff. The contrary was implied, if not
declared, by the submission of the case to a jury whose
sympathies would naturally be aroused by the age of
plaintiff, by his service as brakeman and conductor, and
by his injury, suffering and loss. It is sometimes diffi-
cult to escape such promptings of the human heart, even
where there is judicial responsibility for an impartial
analysis of the evidence and for an unfallering appli-
cation of the law. TUnder the circumstances the verdiet
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for plaintiff, therefore,.should occasion no surprise,
though without support in the evidence. The judgment
of the district court is reversed and the cause remanded
for further proceedings.

REVERSED.

EBBa LOFGREN, APPELLANT, v. OMAaHA & CouNciL BLUFFs
STrREET RatLwAYy COMPANY, APPELLEE,

FIiLEp SepTEMBER 27, 1919, No. 20525.

Carriers: AcCTION FoR INJURIES: DIRECTION oF VERDICT. Where the
evidence is insufficient to sustain a judgment in favor of plaintiff,
the trial court should direct a verdict fer defendant.

AppeaL from the district court for Douglas county:
ArtHUR C. WAKELEY, JUDGE. 4 ffirmed.

W. J. Connell, for appellant.
John L. Webster and William R. King, contra.

Rosg, J.

This is an action to recover damages for alleged
negligence resulting in personal injuries to plaintiff in
a collision with an electric passenger car on defendant’s
street railway in Omaha. After both sides had adduced
their testimony, the trial court gave a peremptory in-
struction in favor of defendant for insufficiency of the
proofs to sustain a verdict for plaintiff. From a dis-
missal of the action, plaintiff has appealed.

The only question presented is the correctness of the
trial court’s ruling that there is no evidence of action-
able negligence on the part of defendant. The charges
of negligence are that the passenger car which struck
plaintiff was operated at a high and dangerous rate of
speed and was not under control.

The accident occurred on Twenty-fourth street, on a
line with the south curb of Mason street, where the two
streets meet at right angles. Mason street extends east,
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but not west, from Twenty-fourth street. There arec
-double tracks four or five feet apart running north and
south on Twenty-fourth street. The south-bound ecars
run on the west track and the north-bound cars run on
the east track. After dark, when there was a light snow
on the ground, plaintiff, a passenger, alighted at the
rear exit of a south-bound car, which stopped at the
south side of Mason street, went around the rear end of
it, and walked eastward across the narrow space be-
tween the two tracks. As she was -stepping over the
west rail of the cast track, she was struck by the fender
of a north-bound car. She testified that, when she was
facing southward in alighting, she saw a mnorth-bound
car ‘‘about a block away,”’ approaching from the south,
and knew that she had time to eross the track ahead of
it, if it was running at the usual rate of speed. In ad-
dition, there is proof that a rule of defendant required
the motorman, when passing a standing street car at
a public crossing, to have his own car under complete
control, ‘‘so that stop can be made instantly.”” Plain-
tiff argues that, since the north-bound car ran about a
block while she was alighting and walking to the place
of the collision, its speed was 30 miles an hour. She
offered no evidence whatever of the rate at which the
north-bound car passed the one on which she had been a
passenger. While alighting, according to her testimony,
she looked toward the south into the headlight of the
approaching car ‘‘about a block away.”” Ier estimate
applies to the block south of Mason street, where there
were no intersections or public crossings. The bases
of computation make the result of her calculations mere
conjecture. The motorman testified that his rate of
speed south of Mason street did not exceed 10 miles
an hour; that he applied his brake when within a block
of the south-bound car; that he reduced his speed to
two or three or four miles an hour while passing the
south-bound car; that his car ran four feet only after he
saw plaintiff, and two feet only after the fender struck
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" her. This testimony is in harmony with that of a disinter-

ested eye-witness who assisted plaintiff to her home
after the accident. A number of witnesses testified
directly to the speed of the north-bound car as it passed
the south-bound car, and the estimates range from two
to five miles an hour—speeds varying from a slow to a
rapid walk. This evidence is uncontradicted, and there
is nothing in the record to challenge the veracity of the
witnesses who thus testified.

There is also proof that plaintiff, after the accident,
was found outside of the west rail of the east track
near the front end of the car where the fender is at-
tached. The rule mentioned did not require the motor-
man to stop at the intersection where the south-bound
car had stopped for plaintiff to alight. His headlight,
the noise of his moving car, and his gong gave notice of
his approach. Under the circumstances he is not
chargeable with negligence because he failed to act in
advance on the assumption that some ‘one behind the
south-bound car would step on the track in front of his
car without stopping or looking or listening. The testi-
.mony of plaintiff that she saw the approaching car about
a block away and knew she could cross the track ahead
of it, if Tunning at the usual speed, and the other evi-
dence do not prove that it was operated at a high and
dangerous rate of speed while passing the south-bound
car, and was not then under control, whatever effect
such testimony might have on an issue of contributory
negligence. '

Plaintiff also testified that light from the northeast
was thrown about her from an automobile, but this, in
connection with the evidence as a whole, does not show
negligence on the part of defendant in the respects
charged in the petition. It is clear that plaintiff did not
make a case calling for the verdict of a jury, and that
the trial court did not err in dismissing the action.

AFFIRMED,
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GErRALD V. CAUGHLAN, ADMINISTRATOR, APPELLANT, v. CITY
oF OMAHA, APPELLEE.

FILED SEPTEMBER 27, 1919. No. 20600,

Municipal Corporations: PusLic BATHING PLACE: LIABILITY FOrR DEATH.
In absence of statute, a city, in maintaining a public park ard a
municipal beach therein for bathing and other aquatic recrea-
tions, performs a governmental function, as distinguished from a
proprietary or business enterprise, and is not pecuniarily liable
for personal injuries, resulting from the negligence of city officers
to persons exercising such municipal privileges; and neither the
character of the municipal function nor the exemption from
liability is changed by a small incidental revenue derived from
the rental of city buildings used in connection wth the public
park or the municipal beach.

ArpeaL from the district court for Douglas county:
WiLwts G. Sears, Jupee. Affirmed.

Thomas Lynch and Byron G. Burbank, for appellant.

Frank L. Weaver, W. C. Lambert and H. L. Mossman,
contra.

Rosg, J.

This is an action against the city of Omaha to recover
damages in the sum of $10,000 for negligence resulting
in the death of Samuel H. Daniels; the administrator
of his estate being plaintiff. A demurrer to the petition
was sustained. From a dismissal of the case, plaintiff
has appealed.

For the purpose of reviewing the ruling on the de-
murrer, the facts pleaded in the petition may be sum-
marized as follows: Defendant maintains a public park
having a municipal beach on Carter Lake. A public
dock, with spring diving boards on each side, extends
from the shore into the lake, for the use of persons
resorting to the water for recreation and for other pur-
poses. Daniels, in common with the public generally,
was invited to use the municipal privileges and facili-
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ties. In a bathing suit he jumped head foremost from a
spring diving board on one side of the dock, struck his
head on the bottom of the lake at a depth of three and
one-half feet, and broke his neck. On the other side of
the dock the water under the spring diving boards was
eight or ten feet deep. The lake was murky, concealiing
the bottom and the depth of the water. Daniels had not
been notified that the water under the spring diving
board which he used was shallow, and had no knowledge
of that fact. For $402 defendant had leased for a year
buildings used in connection with the public dock. Negli-
gence in creating and in maintaining the place of
danger described, and in inviting Daniels to use the
spring diving board without notice or warning that
the water under it was shallow, is imputed to defendant.
On these facts, properly pleaded, is the pdtition demur-
rable?

Defendant justifies the dismissal of the case on the
ground that the city acted in a governmental capacity,
and that, therefore, it is not pecuniarily liable for per-
sonal injuries resulting from the negligence of its officers.
Plaintiff insists that the city receives a substantial reve-
nue from the bathing beach, and that it is answerable
in its private or proprietary capacity for the wrongs
pleaded in the petition. On the question presented the
courts of the country, like the parties hereto, seem to
entertain diverse views. The nature of the functions
exercised by a eity in maintaining a public park has
been a subject of extended judicial discussion in recent
vears. The weight of authority supports the fundamen-
tal proposition of law that a city in maintaining a pub-
lic park performs a public or governmental duty. Bis-
bing v. Asbury Park (80 N. J. Law, 416) 33 L. R. A. n.
's., note, 523. The municipal purpose is different from
that of an ordinary corporation conducting a business
enterprise for private gain. Health, comfort, recrea-
tion, sanitary conditions and better environments, re-
sulting in order, happiness and increased usefulness
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from a public standpoint, are governmental aims in the
maintenance of a public park or a municipal beach. To
extend these privileges without compensation or dis-
crimination to the poor and the other classes alike is
above the aim of private or individual enterprise gen-
erally. To attain these objects is a fundamental pur-
pose of govermment. Consequently, most courts, in
determining liability for negligence in cases of this
kind, make a distinction hetween governmental fune-
tions and private enterprise. The rule generally adopt-
ed, therefore, is that, in absence of statute, a city, in
maintaining a public park or a municipal beach, is not
pecuniarily liable for the negligence of city offcers while
exercising functions relating to this feature of municipal
government. Bisbing v. Asbury Park, supra: Harper
v. City of Topeka, 92 Kan. 11, 51 L. R. A. n. s. 1032;
Bernstein v. City of Milwaukee, 158 Wis. 576, L. R. A.
1915C, 435, and cases cited in note; Nemet v. City of
Kenosha, 169 Wis. 379. Neither the character of the
muudeipal function nor the exemption from lia-
bility is changed by a small incidental revenue derived
from the rental of city buildings used in connection with
the public park or the municipal beach. Kellar ». City
of Los Angeles, 178 Pac. (Cal.) 505.
This view of the law results in an affirmance.

AFFIRMED.

Sepcwick, J., dissenting.

It is said that, in establishing and maintaining parks,
the city exercises a governmental function. The su-
preme court of the United States has said:

‘“A distinction is to be noted between the liability of
a municipal corporation, made such by acceptance of
a village or city charter, and the involuntary quasi
corporations known as counties, towns, school districts,
and especially the townships of New England. The lia-
bility of the former is greater than that of the latter,
even when invested with corporate capacity and the
power of taxation. * * * Tt is denied that a muniec-
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ipal corporation (as distinquished from a corporation
organized for private gain) is liable for the injury to an
individual arising from negligence in the construction
of a work authorized by it. Some cases hold that the
adoption of a plan of such a.work is a judicial act; and,
if injury arises from the mere execution of that plan,
no liability exists. Child v. City of Boston, 4 Allen
(Mass.) 41; Thayer v. City of Boston, 19 Pick. (Mass.)
511. Other cases hold that for its negligent execution
of a plan good in itself, or for mere negligence in the
care of its streets or other works, a municipal corpora-
tion cannot be charged. City of Detroit v. Blackeby,
21 Mich. 84, is of the latter class, where it was held
that the city was not liable for an injury arising from
its neglect to keep its sidewalks in repair. The authori-
ties establishing the contrary doctrine, that a‘ ecity is
responsible for its mere negligence, are so numerots and
so well considered that the law must be deemed to be
settled in accordance with them.”’

The opinion then cites English authorities, cases from
the supreme court of the United States, and from ten
of the states of the Union. Barunes v. District of Colum-
bia, 91 U. S. 540, 23 L. ed. 440. This seems to be the
well-settled rule of the common law. It is for the city
to decide whether it will have parks, and when, where
and in what form it will have them. In building them,
and caring for them, it is not assisting the state in any
way to carry out the laws of the state, but it is acting
independently and for its own interests, and therc
seems to be no reason for holding that it is exercising a
governmental function, any more than in laving out, con-
structing and caring for its streets.

FEven if it should be held that the city is exercising a
governmental function in constructing parks and im-
provements therein, and that, therefore, it is not liable
for the negligence of its agents in connection therewith,
it would still be liable in an action of this kind. As is
said in the note under Bernstein v. City of Milwaikee,
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158 Wis. 576, L. R. A. 1915C, 435: ‘A municipality may
not maintain a public nuisance, even where it is per-
forming a governmental duty.”” And in 20 R. C. L.
380: ‘“The term nuisance, in legal parlance, extends to
everything that endangers life or health, gives offense
to the senses, violates the laws of decency, or obstructs
the reasonable and comfortable use of property.”” That
the thing complained of in this case endangered ‘life
or health’’ cannot be doubted. No one could discover
the danger from the appearances, and this brings it
within the principle of the ‘‘Turntable cases.”” In
those cases the liability arises from maintaining an
‘‘attractive nuisance.”” The cases generally involve in-
juries to children, who are not able to discover the
danger. In the case at bar the danger was hidden.
No one could discover it,- and the principle, therefore,
applies to such cases. It is conceded that this diving
place was authorized by the city. By holding that the
city, in authorizing it, was exercising a governmental
function, it is now relieved from liability. I cannot
concede that to authorize its construction required the
exercise of any governmental function, but, even if the
city can be said to have exercised a governmental func-
tion in that respect, the thing was dangerous to life and
health, and was therefore a nuisance, and ‘‘a municipal-
ity may not maintain a public nuisance, even where it
is performing a governmental duty.”’
MornrissEy, C. J., concurs in this dissent.

ErizaserE GBRANT ET AL., APPELLANTS, V. BETTie HovEer
ET AL., APPELLEES.

FiLep SEpTEMBER 27, 1919. No. 20522.

1. Wills: ConsTRUcTION: INCONSISTENT CLAUsES. The settled rule
of law is that, if a deed or will conveys an absolute title in fee
simple, an inconsistent clause in the instrument attempting merely
to limit that title or convey to the saiie person a limited title in
the same land will be disregarded.
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———: INTENT. When, however, there are different
prov1sions in the same will as to the disposition of specified
property, they must be construed together to ascertain the in-
tention of the testator.

: DEvise: ConsTRUCTION. The statement in Loosing v. Loos-

ing, 85 Neb. 66, “If a testator in his will devises an estate in
fee simple, a subsequent clause attempting to devise over any part
of that estate is void,” is not approved. The devise and the
attempt to devise over must be construed® together to ascertain
- whether the testator intended to convey a life estate to one and
remainder to another.

4, : : . The clause, “It is my will” that the land
devised to his daughters “shall descend to their children or heirs
at their death, and this land is willed to them with this charge,”
although not technically exact, must, in the light of the whole will,
be construed to give his daughters a life estate, and the remainder
to “their children or heirs.”

: ConsTrUCTION: “CHILDREN OR HEIRS.” The words, “children
or heirs,” are construed, in the light of the whole will and sur-
rounding circumstances, to mean their children, if they leave any,
otherwise to their natural heirs.

6. Discussion Disregarded. The discusgion in the commissioner’s
opinion in Spencer v. Scovil, 70 Neb. 87, was rejected by the court,
and should be disregarded.

Apprar. from the district court for Sarpy. county:
James T. BecLEY, JUDcE. Affirmed.

E. 8. Nidkerson and William R. Patrick, for appel-
lants.

Murphy & Winters, contra.

SEDGWICK, .

Arthur M. Remer, deceased, left a will by which he
attempted to dispose of his property. He left a widow
and several children. By the second and sixth para-
graphs, inclusive, of his will, he gave specific property
to each of his five daughters. The second paragraph is:

¢I give, devise and bequeath unto my beloved daughter
Bettie Hover the SW 1/4 of NE 1/4 and the SE of NW
1/4 ‘Tax Lot 6,” all in section 21, township 14, range 13,
subject to the railroad right of way.”
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And the others are similarly positive and direct in
form. The seventh and eighth paragraphs of his will
are as follows:

““7th. Tt is my wish and I hereby order and require
that my beloved wife, Rebecca Remer, shall have the
full use and benefit of all my lands herein devised, dur-
ing her natural lifetime, and also the interest of the
money now in the bank and that my children shall not
enter into possesssion of said land until after my wife’s
death.

¢8th. It is my will and T hereby require, that no part
of the land o devised by me to my children, shall be
sold by them to any one, during their natural life, and
shall descend to their children or heirs at their death,
and this land is willed to them with this charge, and
this is a part of the consideration for willing the land
to them.”’

The trial court construed this will to give to these
daughters a life estate only in the specified lands. The
appellants contend that the provisions of the seventh
and cighth paragraphs are inconsistent with an abso-
Iute title in fee simple as conveyed in the prior para-
graphs, and that, therefore, these inconsistent provi-
sions are void and to be disregarded. It has been re-
garded by the courts that it is impossible to convey an
absolute title to real estate in fee simple by deed or will,
and at the same time in the same instrument convey
to the same person a limited right or title in the same
land. It therefore follows that when there was an at-
tempt to do so, and no other disposition of the land was
made in the will, the courts, on the theory that real
estate must have an owner, rejected the attempt to
convey the limited title, and treated the conveyance as
of a fee simple title. This theory, so patiently developed
by the English courts and subsequently by some of the
American courts, has led to some peculiar reasoning in
some of the later decisions. This has happened even in
some jurisdictions where the law required, as our statute
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provides, that wills shall be construed so as to carry out
the true intent of the testator. It would seem to be
manifest that under this rule of law, if there are two
different provisions in the same will as to the interest
in specified property conveyed to a certain person,
the two provisions would be put together, and, in the
light of the other provisions of the will, and the con-
ditions and circumstances surrounding the testator at
the time, the true intent of the testator should be de-
termined. If the second and seventh and eighth para-
graphs of the will, as above quoted, had been combined
in one paragraph, probably mno question would he
raised as to the quality of the estate conveyed by the
will to the daughter Bettiee Hover; but the limitation
that the seventh and eighth paragraphs place upon
the devise in the second paragraph is as clear and em-
phatic as though the three paragraphs were combined in
one, and if we are to ascertain the intent of the testator
from the whole will and surrounding conditions, we must
conclude that the trial court was right in finding that
it was intended to convey to Bettie Hover a life estate
in the real estate deseribed in the second paragraph
of the will, with the remainder to her children or heirs
at her death, and subject to the right of the widow,
Rebececa Remer, to have the possession and use of the
land during her lifetime.

In Spencer v. Scovil. 70 Neb. 87, thére is a lengthy
opinion if the commissioner discussing abstruse ques-
tions of construction, and containing some expressions
which have perhaps been missnderstood by some who were
interested in the construection of wills. Upon motion for
rehearing, the court, after investigation, concluded:
“The terms of the will seem plain. We do not see
the necessity of applying abstruse rules of construe-
tion.”” No one, therefore, should be misled by any
““abstruse rules’’ suggested in the lengthy opinion.

Loosing v. Loosmg, 85 Neb. 66, has provoked most of
the discussion in later cases. In that case it is correctly
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said: ‘“We, however, have never held, nor do we believe
it to be sound law, that a general restraint against
alienation may be successfully attached to an estate in
fee simple. Such a limitation is repugnant to the es-
tate conveyed, against public policy, and void.”” Tt is
also said: “The intent of a testator must control, and
will be ascertained from the language of the will aided
somewhat by a consideration of the facts and circum-
stances surrounding the testator as reflected from the
evidence, but that intent will not be inferred in flat
contradiction to, and in violation of, well-established
tules of law.”” But this is followed by the inaccurate
statement derived from Spencer v. Scovil, supra: ‘“We
are committed to the principle that, if a testator in
his will devises an estate in fee simple, a subsequent
clause attempting to devise over any part of that es-
tate is void.”” The devise and the ‘‘attempt to devise
over’’ contained in the same will must be construed
together, and if together they show an intent to convey
a life estate to one and remainder to another, they arc
not inconsistent and can be enforced. The succeeding
statement in the Loosing opinion: ‘‘The rule does not
of necessity apply merely for the reason that the first
clause considered by itself might be construed as con-
veying a fee simple. The later clause, or clauses, may
be read in connection with the first one for the purpose
of advising the court whether it actually did transfer
the fee, and if it does not in itself clearly and unequivo-
cally do so, and by a comparison thereof with the re-
maining parts of the instrument the court is convinced
that the testator did not in fact intend to vest the
greater title in the first taker, the instrument will be
construed accordingly’’—states the rule better. And it is
still more accurately stated in the quotation from Sheets’
Estate, 52 Pa. St. 257: ‘‘Subsequent provisions will not
avail to take from an estate previously given, qualities
that the law regards as inseparable from it, as, for ex-
ample, alienability; but they are operative to define
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the estate given, and to show that what without them
might be a fee, was intended to be a lesser right.”’

The will in the Loosing case said: ‘‘I bequeath to my
daughter, Louise Loosing (certain lands). This daugh-
ter is not to have possession of this property until after
the death of my wife. I want it distinctly understood
that the property I have herein bequeathed to my two
sons and one daughter that they shall not have the
right to dispose or mortgage same, but it shall be handed
down to their children.”” And the opinion says: ‘‘The
subsequent clause * * * does not indicate a pur-
pose on the part of the testator to cut down the estate
first granted, but that the children of the first taker
shall inherit from their parents. If the testator in-
tended that William, Fred and Louise should only take
a life estate, a remainder could not descend or ‘be
handed down’ from them, and their children could not
receive an estate, except from the testator and through
his will, and he nowhere in that instrument devises any-
thing to the children of his children. * * * THe has
nowhere provided that such title shall procced from
himself.”’

This now seems to us as a rather technical construe-
tion of the language used, when we consider the whole
instrument. If he intended that they should have the
title, it must be that he expected them to get it by vir-
tue of his will, and that they would get the title that he
himself had when he made the will; and so the title
would go to them from himself through the terms of
the will. But, however the language there used should
be construed, there does not seem to be any doubt as to
the language of the will we are construing. He not only
wishes, but orders and requires that his wife ‘‘shall
have the full use and benefit of all my lands herein devis-
ed, during her natural lifetime.”’ Clearly the intent was
to give the wife a life estate in the land. A title in fee
simple includes possession, and ‘‘my children shall not
enter into possession of said land until after my wife’s
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death.”” Tt would seem a perversion of language to
hold that this will gives the entire estate in these lands
to the children with immediate possession.

The next clause begins with the words ‘It is my
will.”” It mentions the land devised to his children, and
then says, ‘‘shall descend to their children or heirs at
their death, and this land is willed to them with this
charge.”” The language is not elegant or technically
exact, but if we are only interested in finding how he
intended to dispose of his land, and who he intended
should have it we cannot think that he was intending
to give to his children named more than a life estate there-
in. He meant that the mother would have the use and
benefit of the land during her life, thereafter his children
named would have it as long as they lived, and then
their ‘‘children or heirs’’ would have the complete title
and possession.

A question is raised as to the words, ‘‘children or
heirs.’”” When the will was made, the devisees of the
life estate, or at least some of them, had no children.
It was then uncertain whether they would have children
at the time of his decease or afterwards. He evidently
intended to give the land to the children of the devisees,
if they left children, but otherwise to their natural heirs
—sisters or their descendants.

This appears to be the effect of the judgment
entered by the district court, and it is therefore

AFFIRMED.

STATE oF NEBRASKA, COMPLAINANT, V. ALLEN (. FIsHER,
RESPONDENT.

FiLEp SEPTEMBER 27, 1919. No. 20562.

1. Attorneys at Law: DisBarRMENT: CoMPLAINT. If reliable informa-
tion is brought to this court that any member of the bar of this
state has been guilty of misconduct requiring disbarment, the
court will require formal charges to be filed and trial had thereon.
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However, when the information is brought to this court by the
sworn statement of a citizen sufficiently formulating the charges
against a member of the bar, and the member so charged makes
formal answer to the information, ne other proceedings are
necessary to present the issues for determination.

TriaL: EvipExce. In trial of disbarment, the
ordinary rules of evidence ebtain. If the defendant objects to
evidence on the ground that it is “incompetent, irrelevant and
immaterial, not tending to support any issue in this case,’ and
afterwards withdraws his objection, he cannot afterwards com-
plain that the evidence was incompetent because of formal de-
fects.

Forcery. The lawyer who knowingly uses for-
gery of another to impose upon a court cannot justify or lessen
his violation of duty as a member of the bar by showing that he
did not himself commit the forgery.

SusSPENSION: PRACTICING PROFESSION. To draw pleadings
and prepare a case for trial in the district court is practicing
the legal profession in that court whether he signs his ewn
name or the name of some other attorney, and is a violation of
duty by an attorney who has been suspended from practicing
his profession in that court.

DiseaARMENT: DEFENSE. A prosecution for contempt
is entirely distinct from a prosecution for disbarment, and
they will not be tried together; but the fact that a member of
the bar has made himself liable to a criminal prosecution, and
has not been prosecuted, or has not been convicted, may not be
a complete defense to a complaint for disbarment for the same
act.

: UnLAwruL CoxSPIRACY By CLIENTS: DUTY oF AT-
TORNEY. If a member of the bar is aware of censpiracy of his
client and others to obstruct justice and accomplish unlawful
purposes in litigation in which he is employed as attorney, he
should prevent such practices, if possible, and, if not, should either
expose such conspiracy or, at least, withdraw from the employ-
ment.

: UnvpawrurL ConNsSPIRACY. If the conspiraters con-
tinually consult with him as to their plans and purposes, and he
criticises the same only on the ground of impracticability, and
tacitly approves of obtaining, if possible, the desired results by
the means employed, he will, in proceedings to disbar him, be
considered as one of the conspirators.

: EvipExce. Although a specific charge of miscon-
duct of an attorney may not be supported by sufficient evidence

103 Neb.—47.
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to require disbarment, still, if it shows a disposition to unpro-
fessional conduct, it should be considered in connection with the
facts established upon other charges in the same complaint for
disbarment.

: LiMmiTaTioNs. When the misconduct of an attor-
ney has been practically continuous, and there is no evidence of
reformation or change of conduct, disbarment will not be barred
by lapse of time as to any of such misconduct.

Original proceeding by the state to disbar respondent
from the practice of law. Disbarred.

Fawcett, Mockett & Wialford and E. D. Crites, for
complainant.

J. B. Barnes and Strode & Beghtol, contra.

SEDGWICK, J.

Disbarment proceedings were begun against the de-
fendant by filing in this court a complaint with seven
separate counts with specifications. The defendant
answered, and the court appointed Homnorable Frank
A. Barton referee to take the evidence and report to
the court his findings of fact and conclusions of law.
The matter appears to have been very earnestly con-
tested before the referee. A very large amount of evi-
dence was taken by the state, and the referee has found
that the first four alleged grounds for disbarment stated
in the information are established by the evidence, and
his conclusion is that the defendant is guilty as charged,
and that he ought to be disbarred. The referee found
that the three remaining charges of the information are
not established by the evidence. A motion was made to
confirm the report of the referee as to the first four
counts and for order of disbarment thereon, and that
the findings of the referee as to the fifth and sixth
charges of the information be reversed, and the court
find from the evidence that the defendant is guilty as
therein charged. It is conceded that the seventh charge

of the information is not supperted by the evidence.

It was objected that the information should be dis-
missed, because it is presented by a private person, and
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not by the authority of the court or of the state. It is
the duty of any citizen who has knowledge of the fact
to inform this court when any member of the bar has
been guilty of such conduct as to require his disbarment.
Perhaps regularly upon such information the court
would order the attorney general or some member or
committee of the bar to investigate the matter and for-
mulate charges. However, when the information is
brought to this court by the sworn statement of a citizen
formulatlng the charges against a member of the bar,
as in this case, and the member so charged makes formal
answer to the information, no other proceedings are
necessary to present the issues for determination.
The first count of the information charges that the
defendant in February, 1907, was guilty of forgery in
an action pending in the district court for Dawes
county, in which he was employed as attorney, and that
he offered the forged document in evidence, and that, to
procure the admission of the document in evidence, he
falsely testified in that trial that the document as offer-
ed by him was executed in his presence by the parties
by whom it purported to be executed. The record, in-
cluding the evidence taken in the trial of the case re-
ferred to, was offered and received in evidence before
- the referee. As this defendant was not a party to that
action, it is objected that this record and evidence was
incompetent and should not have been received. This
objection would have been available as to a large part
of this record, at least, if it had been made at the time
it was offered and had been insisted upon. On the
contrary, it was stipulated between the parties that the
files offered were the original files in the case referred
to, ‘“and that said files were produced by the proper
authority, foundations of proof being waived.’’ The
defendant made several objections to the evidence, as
that the charge was too stale, and that the charge was
not ground for disbarment, and was barred by the
statute of limitations, and was false in substance. When
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the pleadings, proceedings, and decree in the cause were
offered, the defendant objected on the ground that it was
‘““incompetent, irrelevant and immaterial, not tending
to support any issue in this case.”” But afterwards the
record shows: ‘‘Objection is withdrawn and said ex-
hibits numbered 1 to 1-L are here received in evidence.”’
~ The defendant, by withdrawing this objection to the
evidence, made the production of oral testimony un-
necessary, and cannot now be heard to object to the
competency of the evidence.

It is also objected that the evidence, even if the record
is considered, is not sufficient to support the finding and
conclusion of the referee.

‘“The lawyer’s life must be one of fidelity and stern
integrity.”” In re Sitton, 177 Pac. (Okla.) 555.

“In granting a license to practice law it is on the
implied understanding that the party receiving it shall
in all things demean himself in a proper manner, and
abstain from such practices as cannot fail to bring
discredit upon himself, the profession, and the courts.
If a deceit is practiced by an attorney in his character
as such, although not in a suit pending in the court, he
may be removed from his office as attorney.”” State v.
Burr, 19 Neb. 593. 2 R. C. L. 1099, sec. 192; 6 C. J. 598,
sec. 8. '

The facts established by the uncontradicted evidence,
with admissions of defendant, in this record, prove that
the defendant knew, or at least as the responsible at-
torney in the case should have known, that the document
he offered in evidence had never been agreed to by the
party against whom it was offered. If defendant was
not guilty of forgery himself, he sought to deceive the
court by the forgery of others. One who attempts to
benefit by the use of forged commercial paper is as
guilty of felony as the forger himself. And so, the
lawyer who knowingly uses forgery of another to impose
upon a court cannot justify or lessen his wviolation of
duty as a member of the bar by showing that he did-
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not himself commit the forgery. This evidence is an
important part of the whole evidence showing the
character of the defendant’s professional conduct during
a series of years.

Proceedings for disbarment of this defendant were
heard before this court in 1908, and resulted in his
suspension from practice as an attorney for the year
commencing Feb. 1, 1909. State v. Fisher, 82 Neb. 361.
The second count of the information that we are now
considering charged that the defendant, in violation of
the order of this court in the former proceedings, con-
tinued in the practice of law during the whole year in
question. The order of this court was: ‘‘It is therefore
considered, ordered and adjudged that the defendant
Allen G. Fisher be, and he is hereby, suspended from
the practice of his profession of attorney and counselor
at law in this and the district courts of this state for
the period of one year; but, in order to proteet the
interests of his clients the suspension shall not take ef-
fect until January 1, 1909.”” The defendant was employ-
ed as an attorney in litigation then pending, and he
attempted with another member of the bar to conduct
the litigation in the courts, not only in those cases then
pending, but also in such new cases as might be offered
to defendant. It is contended that the defendant did
not at any time orally participate in the trial of cases
in open court, either in the state supreme or district
courts, and that the order of the court did not deprive
him of the right to do any other act or thing that he
was authorized to do by his membership of the bar of
the state. If it should be considered that the order did
not suspend all of the powers given him by his member-
ship of the bar, he was forbidden to ‘‘practice his pro-
fession’’ in the courts named. What is it to practice
the legal profession in the courts? In In re Lizotte, 32
R. 1. 386 35 L. R. A. n. s. 794, it is held: ‘““An at-
torney who has been suspended from the practice of his
profession is guilty of contempt of court if he retains
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upon his office door and stationery the statement that
he is an attorney, and consults with clients, makes
collections, and does other legal work the same as before
his suspension, except so far as it requires his ap-
pearance in court proceedings, although in so doing he
acts upon advice of counsel.”” The opinion recites the
acts complained of, which are substantially the same as
this defendant has done. The court said: ‘“Members of
the bar who are under suspension will be required to
comply with the terms of the decree suspending them in
such a manner that there may be mno ground for
suspicion on the part of other members of the bar or of
the public that the decrees of this court are not being
exactly observed in their letter and their spirit.”’

The defendant here not only prepared and filed in the
district court pleadings and other papers with the name
of another attorney attached, but in some instances
with his own name also attached as attorney. He
maintained a law office as before his suspersion, which
carried a sign naming him as an attorney at law. He
consulted with clients continually in regard to their
actions pending in this and the distriet court, and was
present in court when their cases were tried. In some
cases he attempted in open court to make suggestions in
regard to one of his cases being tried, and was rebuked
by the court. These things and other matters that are
proved without contradiction constitute practicing ‘‘his
profession as attorney and counselor at law.”” To draw
pleadings and prepare a case for trial in the district
court is practicing his profession in that court, whether
he signs his own name or the name of some other at-
torney. During the time he was so violating the order
of the court, the court so construed that order and -
notified him of that fact. The evidence shows that he
forwarded some papers to the clerk of this court for
docketing here, and that the court, after learning the
facts, instructed the clerk to inform this defendant that
‘‘a package containing records’’ in certain cases had
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been received by the clerk with the defendant’s check “in
payment of filing fee in these cases,” and ‘‘the judges
have given this office positive instruction to file mno
papers in this court received from you, even though the
name of some other person is attached thereto as at-
torney. * * * They have also requested that we re-
turn your letter of July 6, together with your check for
$20. * * * Tt has been suggested that it would be
. well for you to strictly obey the order of the court, and
not try to avoid same by signing other attorney’s names
to papers filed herein; otherwise, your action might prove
disastrous both to yourself and the attorney whose name
you attach to the papers.”” This official construction of
the order and notification of the same appears to have
had no effect upon the defendant. He continued in his
conduct as before.

Tt is said that, if such conduet amounted to contempt
of court, the remedy was to punish for contempt, and
that disbarment cannot be coupled with prosecution for
contempt. It is true that the evidence appears to
establish that the defendant was by that practice guilty
of contempt of court, and that he might have been pros-
ecuted for such contempt, and also that a prosecution
for contempt is entirely distinet from a prosecution for
disbarment, and that the two cannot be joined, at least
are not usually joined, in one complaint. But the fact
that a member of the bar has made himself liable to a
criminal prosecution, and has not been prosecuted and
convicted, is not an answer to a complaint for disbar-
ment for the same act. Such complaint for disbarment
may be made either before or after a prosecution,
whether the prosecution is successful or unsuccessful. 2
R. C. L. 1101, sec. 194.

The third count alleges that the defendant was em-
ployed by one Hood to obtain a divorce, and that Edwin
D. Crites, an attorney of the same county, was employ-
ed by Mrs. Hood, and that defendant conspired with
certain private detectives and with enemies of Crites to
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‘‘cause the said Edwin D. Crites and the said Mrs.
Robert Hood, in said county and state, to be falsely
charged with material (marital) misdemeanors, indis-
cretions and scandals, with each other, prejudicial to the
honor and reputation of the said Edwin D. Crites, as
such attorney, and the said Mrs. Robert Hood, and did
so conspire, confederate, advise and agree that the said
Edwin D. Crites and the said Mrs. Robert Hood should
in some manner be caused to be found together in the
law office of the said Edwin D. Crites, in the city of
Chadron, in the nighttime, * * * and would then
use such fact of the presence of said Crites and said Mus,
Hood in said office at said time as a basis for compelling,
by threats of exposure for alleged marital misdemean.
ors, indiscretions and scandals, and by personal violence,
if necessary, the said Crites and Mrs. Hood to sign
written admissions and acknowledgments of marital
misdemeanors and indiscretions, and would compel the
said Edwin D. Crites, who was an attorney and counsel-
or at law as aforesaid, and the county and prosecuting
attorney in and for said county of Dawes, unlawfully,
improperly, and forcibly, if necessary, and against his
will, to dismiss certain criminal prosecutions thien pend-
Ing against one of the conspirators, and others, * *
and to coerce and compel the said Crites to abstain and
refrain from thereafter sceking election to public office,
and to coerce, and compel the said Mrs. Robert Hood to
refrain from making any defense to said contemplated
suit for divorce by her said husband, and to waive and
abandon any claim, demand or right for alimony there-
in, all for the unlawful, unprofessional and wicked pur-
pose and with the intent thereby to procure false and
perjured testimony whereon to obtain a decree of divorce
for the said Robert Hood, which the said Fisher well
knew could not be lawfully obtained on truthful testi-
mony.”’

It alleges various actions on the part of defendant and
other conspirators to carry out the conspiracy. It seems



Vor. 103] SEPTEMBER TERM, 1919. 745

State v. Fisher.

to be conceded that the conspiracy existed, and that
Hood had employed the detectives for the purposes
alleged, and that active and vigorous efforts were made
to carry out the plan; also that this defendant was
acting for Hood as his attorney, and knew all about
their plans and purposes, and was continually consulting
with the conspirators with reference thereto. Witnesses
testified that this defendant planned and continually
assisted in carrying out the conspiracy. The defendant
denied that he planned or advised the action of the con.
spirators, and testified that he told one of the con-
spirators that ‘““Mr. Crites is too wise to have any ar-
rangement or meeting of that kind, and I said, if he did
have, I said, Mr. Hood knows that his wife has a right
to go and see her attorney, and I said that he wouldn’t
pay any attention to it; I said it is a piece of foolish-
ness,”” and similar statements. He does not testify to
any active measures of his to prevent the conspiracy or
its consummation. The consipiracy was largely intended
in aid of the litigation in which defendant was employed
as attorney for Mr. Hood, and Hood was actually
prompting it. Defendant’s objections, as testified to by
him, were wholly on the ground that it was impractica-
ble, and would not accomplish the desired results.

An attorney and counsellor at law is an officer of the
courts, and the proper sense of the importance and
honor of his high ealling will prevent his connection
with litigation in which such methods are practiced, and
would lead him at once to prevent such attempts or with-
draw from the employment. But the plans were dis-
cussed and made in the defendant’s office, and he at-
tempts the further justification by the assertion that
some parts.of the scheme were discussed with his law
partner, and not with himself. _

““It is the duty of an attorney and counsellor: First,
to maintain the respect due to the courts of justice and
to judicial officers; second, to counsel or maintain mo
other actions, proceedings or defenses, than those which
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appear to him legal and just, except the defense of a
person charged with a public offense; third, to employ,
for the purpose of maintaining the cause confided to
him, such means only as are consistent with the truth;
fourth, to maintain inviolate the confidence, and, at
any peril to himself, to preserve the secrets of his
clients; fifth, to abstain from all offensive practices, and
to advise no fact prejudicial to the honor or reputation
of a party or witness required by the the justice of
the cause with which he is charged; sixth, not to en-
courage.the commencement or continuance of an action
or proceeding from any motive of passion or interest.’’
Rev. St. 1913, sec. 269.

The fourth count -charges that the defendant became
offended against this complainant, and ‘‘proceeding from
motives of passion, interest and hatred on his part
against this complainant, instigated, and ever since has
maintained, continuous litigation of one sort and an-
other against this conplainant, before the general land
office, the courts of this state and of the United States;
that said litigation was malicious and without probable
or any cause, was illegal and unjust, and was not con-
sistent with truth.”’ Tt is alleged in these proceedings
that defendant. committed perjury and was guilty of
various acts of professional misconduct, and, among
other things, it is alleged that, in contesting a filing of
complainant on government land, the defendant falsely
procured his minor son to represent himself as the head
of a family and pretend to adopt a younger brother,
while in fact both sons were living with the defendant
and were supported by him; that the defendant filed -
afidavits before government officers to maintain these
false claims. and himself committed perjury therein.
Without attempting to analyze the great mass of evi-
dence as to perjury of defendant in these matters, or
hiz good faith in the many actions he brought against
complainant, it is sufficient to consider his attempt to se-
cure this government land in the name of his Minor Son.
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If a minor may under some circumstances be the head of
a family within the meaning of the homestead law this
defendant knew that the pretended adoption of his
younger brother was a farce, and that both sons were
dependent upon their father for support. It is plain
that he adopted the scheme to impose upon the federal
efficials and to obtain for his son government land
illegally.

The fifth count charges that defendant and others
‘“associated themselves together under the name of Sure-
ty Title & Trust Company, which they claimed to have
incorporated;’’ that in fact there was no incorporation,
and their main purpose and practice was to find defects
in titles and obtain quitclaim deeds that would enable
them to challenge the title of the owner; that pursuant
to this policy they purchased fictitious claims and began
litigation; that a writing was executed in the name of
this company with the defendant, whereby he agreed
‘“to perform for a period of four years, from this date,
all necessary legal business of this company, and his
compensation therefor is to be 20 per cent. of the capital
stock now issued;” that defendant afterwards brought
an action against the company upon the contract, had
the summons served upon himself as secretary, and pro-
cured judgment thereon without the knowledge of any
one interested; ‘‘that said purported judgment was so
procured to be entered for the purpose of enabling the
said Fisher to realize on a fraudulent claim, and fer
the purpose of enabling him to make a purported levy
therenunder on lands owned by one Fred Hoyt, in trust
for the Sheridan Realty Company, a corporation of
Sheridan county, Nebraska, he, the said Fisher, claiming
that said lands were held in trust by said Hoyt for said
alleged corporation, Surety Title & Trust Company.
* * * Tpon the entry of said supposed judgment, the
said Fisher caused an execution to issue out of the office
of the clerk of said distriet court thereon, and caused
the same to be levied upon the land so held in trust by
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said Hoyt, without any notice to said Hoyt, and caused
the same to be advertised for sale by the sheriff to satisfy
said judgment, although said land was not then and
never had been the property of said Surety Title &
Trust Company, as said Fisher then and there well
knew; that said Hoyt, being advised by friends of such
sale, instituted his suit in injunction in said district
court, as plaintiff, against said Fisher and the sheriff
of said county as defendants, to restrain said Fisher
and said sheriff from making sale of such lands, and
such proceedings were had in said cause in said court,
that the issues were joined, a hearing had, and a decree
entered in favor of said Hoyt and against said Fisher
and said sheriff, and that thereupon the said Fisher
prosecuted an appeal to this court from such decree of
said district court, and said appeal is still pending.”’

The sixth count is that defendant filed a large ficti-
tious claim against the estate of a decedent, with many
specifications of unprofessional and even rascally con-
duct of defendant in connection therewith. It is not
necessary to analyze the evidence, which is voluminous,
in support of these fifth and sixth counts. KEven if it
should be found that the evidence is mot sufficient to
require disbarment on either of these two counts, if
considered alone, which we understand is the view of
the referee, yet the nature of the charges and the evi-
dence supporting them will require that they be con-
sidered in connection with the facts upon which the dis-
barment is based. If an attorney has been guilty of
such misconduct as requires disbarment, and there is
clear evidence of subsequent reformation, there would
be no occasion for disbarment under such circumstances.
Even if he had been disbarred at the time of such mis-
conduet, clear proof of reformation might justify his
reinstatement. In this case the misconduct of defendant
has been practically continuous, so that each unworthy
act tends to aggravate the main offenses. KEach of the
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first four counts is sufficiently proved. 6 C. J. 601, sec.
61.

We therefore approve and confirm the findings and
conclusions of the referee, and it is ordered that the
admission of the defendant, Allen G. Fisher, to the bar of
this state is canceled and annulled, and his name stricken
from the roll of attorneys and counselors at law.

DISBARRED.

Mosrrissey, C. J., not sitting.

Prre Wo0zNIAK V. STATE oF NEBRASKA.

FiLep SEpTEMBER 27, 1919. No. 20945.

1. Intoxicating Liguors: INFORMATION. An information which charges
only that the accused kept intoxicating liquors “for unlawf(ual
purposes” is too indefinite to charge a felony under section 11,
ch. 187, Laws of 1917,

2. Criminal Law: INFORMATION, SERVICE oF Copy. In prosecutions
for felony, the statute requires that a copy of the information
be served upon the defendant at least one day before the trial.

When defendant objects to going to trial be-

cause no copy of the information has been given him, .and the

objection is overruled without any suggestion that such copy
has been served, such ruling carnot be sustained unless the record
affirmatively shows such service.

If the briefs do not quote nor refer to such
evidence in the record, the court will not presume that such
evidence exists, '

: ARRAIGNMENT. A judgment of conviction for felony will
net be affirmed unless the record shows that the accused was
arraigned and given an opportunity to plead befere the trial began.
(Letton, Dean, and Aldrich, JJ., dissent.)

. INsTrRUCTIONS: DEGREES oF GuiLt. Under section 56, ch.
187, Laws 1917, the first and second offenses are misdemeanors
with different penalties attached, and the third offense is a feiony.
In a presecution for felony under the act, the defemdant may
be acquitted of the felony but convicted as for a first or second
offense. The instructions should be given upon that theory,
especially when the evidence as to former offenses is more doubt-
ful than as to the principal offense charged.

o




750 NEBRASKA REPORTS. [Vor. 103

‘Wozniak v. State.

Error to the district court for Douglas county: Wirris
G. Sears, Jupce. Reversed.

Jamieson & O’Sullivan, for plaintiff in error.

Clarence A. Davis, Attorney General, George W. Ayres
and J. B. Barnes, contra.

SeEpewick, J.
- The defendant was convicted and sentenced to the
penitentiary for a term not exceeding two years, under
section 56, ch. 187, Laws 1917. The original information
charged the defendant with keeping intoxicating liguors
‘“at a place other than his private dwelling house,’’
‘which would be criminal under section 11 of the act.
When the evidence developed that the liquor was kept
at his dwelling house, the prosecution asked to amend
the information by striking out those words and adding
the words ‘“for unlawful purposes.”” This was objected
to, but the amendment was allowed. Section 11 provides
that no person shall keep intoxicating liquors in his
dwelling house ‘‘in an amount more than is reasonably
sufficient for his personal use and needs.’”” The violation
of this provision was not charged in the information,
and it is not stated in the briefs under which provision
of the statute the words, ‘“for unlawful purposes,’’
were inserted in the information. The language of the
information in this regard is not as definite as is general-
ly used in charging a felony.

Section 9080, Rev. St. 1913, provides: ‘‘Within twenty-
four hours after the filing of an indictment for felony,
and in every other case on request, the clerk shall make
and deliver to the sheriff, the defendant or his counsel
a copy of the indictment, and the sheriff on receiving
such copy shall serve the same upon the defendant, and
no one shall be, without his assent, arraigned or called
on to answer to any indictment until one day shall have
elapsed, after receiving in person or by counsel, or
having an opportunity to receive a copy of such indict-
ment as aforesaid.’’
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The first objection presented is that the defendant
was not served with any copy of the information. As
this was a prosecution for a felony, the statute is
mandatory that the defendant must be served with such
copy, and that he cannot be put upon trial until one
day after such service.” The brief of the state says:
¢The record shows that defendant was served in due
time with a copy of the information;”’ but no reference
is made to the place in the record where this is found,
and we have not observed it. In Prewit v. People, 5
Neb. 377, it is said that failure to enter the prisoner’s
plea on the back of the indictment is not greund for
the reversal of the judgment ‘‘when the plea is con-
tained in another part of the record.”’ This indicates
the reasonable rule that the record must show affirm-
atively the compliance with those provisions of the
statute that are intended to secure to the defendant a
fair trial. The defendant objected at the time, ‘‘for
the reason that no copy of the information was served
upon the defendant in this case 24 hours previous to this
trial.”” The court overruled the objection without amy
suggestion from any one that the information had been
properly served upon the defendant, and then the court
suggested, ‘‘I suppose there should be a plea of some
kind here,”” and the prosecuting attorney said: “I
don’t know whether he has been arraigned in this
court.”” The defendant then objected to ‘‘being ar-
raigned at this time, for the reason the jury has already
been picked and sworn to try this case.”” The court
then entered upon the record this statement: ‘“Let the
record show that the jury has been examined and sworn
and the statements made, the defendant not having
been arraigned, and under objection to the arraignment
the court enters a plea of not guilty for him.”’

«“A judgment of conviction of felony cannot stand
where there was no arraignment of, and plea by, the
accused before the trial.”” Browming v. State, 54 Neb.
963. The counsel for the prosecution seemed to have
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overlooked the fact that they were trying this man for
an alleged felony, and that it was necessary to observe
the rules of law intended for the protection of the
accused in such cases.

Under the statute, the first and second offenses are
misdemeanors with different penalties attached, and
the third offense is a felony. The information specified
the dates on which it was alleged the defendant was
convicted of the former offenses charged. The court
submitted the case to the jury on the theory that they
must either find him guilty of the third offense con-
stituting the felony, or find him not guilty. This was
erroneous. When the evidence is clear of the particular
offense charged, but is doubtful as to prior offenses, the
rights of the defendant might be prejudiced by such an
instruction.

There are other errors discussed in the briefs, but
they may be covered by the general observationathat, in
prosecutions for violations of the prohibitory statute,
the constitutional rights of the defendant, and the
established law for enforcing, those rights, must be
observed, so far at least as not abrogated by express
provisions of the statute. There is nothing in this
statute to the effect that prosecutions for felony under
its provisions are to be entirely without the ordinary
safeguards of the rights of the accused. ,

The judgment is reversed and the cause remanded for
further proceedings.

REVERSED.

CorntsH, J., concurring.

While I have always believed that the ancient pro-
- cedure, requiring the arraignment of an accused man be-
fore putting him to trial, was the only fair or legal
method, yet I have also thought that there was no good
reason, under modern ‘conditions, why the aceused
(the law permitting it) may not waive arraignment.
Our system of criminal jurisprudence, in its care to
protect the rights and liberties of the citizen, had the
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rule that without the plea there could be no valid trial.
This state has a statute upon the stbject, section 9092,
Rev. St. 1913, as follows: ‘“The accused shall be ar-
raigned by reading to him the indictment, unless, in
cases of indictments for misdemeanors, the reading shall
be waived by the accused by the nature of the charge
being made known to him, and he shall then be asked
whether he is guilty or not guilty of the offense
charged.”’

Under this statute, I do not see how the court, follow-
ing plain rules of construction, can do otherwise than
hold that it is the duty of the trial judge to see that the
- defendant, accused of a felony, is arraigned, whether
he would waive it or not. Such in fact has been the
decision of this court in three cases, where the question
has been considered, the latest being Burroughs v. State,
94 Neb. 519. TUntil the rule is changed by legislative
act, the law as it is must govern the courts.

An act permitting waiver, as waiver is understood in
the law, would be reasonable. 1f, however, in order to
enforce the recent amendment®to the Constitution
against saloons and drunkenness, the legislature should
go to the extremity of providing that, even in a case
like this, where, in the midst of a trial, the indictment
or information is changed so as to charge a different
offense from the one upon which the trial began, the
prosecution should be allowed still to proceed, denying
the defendant an opportunity to prepare his defense
against the crime then charged for the first time, then
we would have a case for the supreme court of the
United States, but not similar to the one relied upon for
the contention made in this case. In Garland v. State
of Washington, 232 U. S. 642, the supreme court of
that state, apparently in the absence of any statute upon
the subject, had decided that, under the law of the state,
defendant had waived formal arraignment upon the in-
formation. The only question before the federal su-
preme court was whether the due process of law amend-

703 Neb.—48
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ment to the Constitution had been violated. The court
said: ‘““Duc process of law, this court has held, does not
require the state to adopt any particular form of pro-
cedure, «o long as it appecars that the accused has had
sufficient notice of the accusation and an adequate
opportunity to defend himself in the prosecution’”’—and
refused to hold that ‘‘the want of formal arraignment
deprived the accused of any substantial right or in any
wise changed the course of trial to his disadvantage,’’
since, under the circumstances of the particclar case,
it could not be said that the accused was deprived of &
substantial right. This is very far indeed from holding
that the state would not have authority by express -
statute to require the accused, in a prosecution for felony,
to be arraigned and hear the information read before
the trial. If our statute is wrong in that respeect, it
devolves upon the legislature to change it.

I am not to be understood as saying that it is the
atiitude of any of the judges that extreme legislation of
the sort mentioned in paragraph 3 above would be
valid, nor that the procedure, in the instant case, in the
trial court was proper.

LEerTON, J., dissenting.

I again dissent from the statement of law in the
fifth paragraph of the syllabus. Under certain circum-
stances the want of arraignment may be prejudicial
error, but the defendant may by his conduct waive ar-
raignment. Since the decision of Burroughs v. State,
94 Neb. 519, in which my former dissent was written, the
supreme court of the United States has taken a for-
ward step and overruled its former decisions in this
respect, saying: ‘‘Technical objections of this character
were undoubtedly given much more weight formerly
ihan they are now. Such rulings originated in that
period of English history when the accused was entitled
to few rights in the presentation of his defense, when
he could not be represented by counsel, nor heard up-
on his own oath, and when the punishment of offensecs,
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even of a trivial character, was of a severe and often of
a shocking nature. Under that system the courts were
disposed to require that the technical forms and methods
of procedure should be fully complied with. But with
improved methods of proccdure and greater privileges
to the accused, any reason for such strict adherence to
the mere formalities of trial would seem to have passed
away, and we think that the better opinion, when ap-
plied to a situation such as now confronts us, was ex-
pressed in the dissenting opinion of Mr. Justice Peck-
ham, speaking for the minority of the court in the Crain
case, 162 U. S. 625. * * * Holding this view, not-
withstanding our reluctance to overrule former decisions
of this court, we now are constrained to hold that the
technical enforcement of formal rights in criminal pro-
cedure sustained in the Crain case is no longer required
in the prosecution of offenses under present systems
of law, and so far as that case is not in accord with the
views herein expressed, it is necessarily overruled.”’
Garland v. State of Washington, 232 U. S. 642.

T believe this court should follow the example of that
distinguished tribunal, and overrule its former decisions
adhering to the idea that convictions of crime should he
sot aside for the lack of a mere formality.

Deax and AvpricH, JJ., concur in this dissent.

Kexesaw Free Baprist CHURCH, APPELLEE, V. G. S.
LATTIMER ET AL., APPELLANTS.

FiLep SEpPTEMBER 27, 1919. No. 20524.

1. Religious Societies: GOVERNMENT: CONTROL OF ProPERTY. When a
church, strictly congregational or independent in its organization,
is governed solely within itself, either by a majority of its mem-
bership or by such other local organism as it may have instituted
for the purpose of ecclesiastical government, and holds property
either by way of purchase or donation, with no other specific
trust attached to it than that it is for the use of that church,
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the numerical majority of the membership of the church may
ordinarily control the right to the use and title of its property.

Such local church may sever its ecclesi-
astlcal connection and still be entitled to control the temporalities
of the church, where such change does not involve any diversion
of the property from the original trust. In such case the civil
courts will only inquire as to who constitute the religious society
and its legitimate successors, and award to them the use of the
property, and will not ordinarily, in case of a schism in the or-
ganization, inquire into the existing religious opinion of those
who adhere to the original local organization.

Appear from the district court for Adams county:
Wirrtam C. DorsEy, Junce. Affirmed.

Hugh La Master, for appellants.
C. C. Ilansburg, contra.

CorwyisH, J.

Appeal by defendants from a decree quieting title
in the plaintiff to certain church property held by them
as trustees, and enjoining them from interference there-
with.

In 1883, 1884, when funds were raised and the church
building erected, the Freewill Baptist denomination at
Kenesaw was an independent governing body, owing no
obedience to any higher authority. Quarterly meetings,
composed of delegates from two or more local churches,
could admonish a church when, in its opinion, it became
an alien to the faith and practices of the denomination.
It could determine whether the church was worthy of
its fellowship or not. A local church, being independent,
had the right to withdraw from the quarterly meeting
and to join another evangelical denomination. This body
would send delegates to the yearly meeting, which body
sustained about the same relation to the quarterly meet-
ing that the quarterly meeting did to the local church.
Still higher was the general conference, a national
organization, which aimed to consolidate the body,
harmonize its different parts, and produce unity of
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sentiment and discipline. Its powers, too, were only
admonitory.

In the nine articles of the constitution of the local
chureh it was provided that its trustees should provide
for purchasing, selling, insuring, and caring for its
. property, and, amongst others, a provision as follows:
¢“Other matters shall come under the rulings of general
conference.”” In October, 1883, the general conference
appropriated $200 for erecting a house of worship at
Kenesaw. The remainder of the $1,503.18, required to
erect the church, was pledged without condition for the
building of the church by local contributions of the
citizens of Kenesaw before the church was organized. At
the time of the completion of the church $400 was owing,
which the church assumed and paid.

At this time one Rev. A. D. Williams acted as church
clerk, was its first-pastor, and the active person in pro-
curing the church fund. He was also chairman and one
of the five members of the executive committee of the
Nebraska Yearly Meeting, a corporation, to whom
the property was deeded ‘‘in trust for the Freewill
Baptist Church of Kenesaw, Nebraska.’” This executive
committee was created ‘‘to be a board of missions and
church extension, to secure, hold, use and convey funds,
in money, houses or lands, for the propagation of the
gospel.”” ete. It was named a ‘‘System of Co-operation,”’
organized in part to hold title in trust ““for the churches
or purposes for which it was secured,’’ in cases where it
had afforded aid. It would seem that the fund raised
was pledged before the creation of this executive com-
mittee and co-operative system, but from the time Mr.
Williamns became its chairman, January 21, 1884,.the
committee, through him, may be said to have given aid
in the construction of the building. Later the con-
gregation built and paid for a parsonage upon the
church grounds.

Years afterwards, by concerted action of the national
organizations of the Freewill and Missionary Baptists,
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it was determined that there was no such difference in
their denominations as to require their continued sepa-
ration, and a basis of union was agreed upon and ap-
proved by the general conference of Freewill Baptists.
Twenty-eight constituent bodies of the general confer-
ence, representing 44,481 members, approved, and five
bodies, representing 1,721, disapproved of the basis of
union. Among those disapproving was the Nebraska
Yearly Meeting. The plaintiff church, however, approv-
ed of the action taken. Afterwards the Nebraska Year-
ly Meeting organized another general conference, and
in 1915 refused recognition of delegates from the plain-
tiff church, on the grounds that it had taken itself out
of the denomination. It also refused to deed the ‘church
property to the plaintiff, and would seem to eclaim the
right, if in its judgment it seems proper, to hold the
property for the uses of another congregation, conform-
ing to the present views of the Nebraska Yearly Meeting.
It should be added that the plaintiff represents every
member of the present congregation at Kenesaw, so
that what might be considered as the individual right of
a member of the church is not involved.

The question is whether the members of the local
church, as an independent body, can control the right
to the use and title of the church property, in spite of
the fact that the system of co-operation governing the
executive committee provides that it shall be the judge
whether the church has taken itself out of the denom-
ination, er has become extinet, and when and in what
way the property shall be disposed of for the purposes
for which it was secured.

Disputes of this -character have been classified as
follows: First, cases where the property has been by
the deed or will of the donor, or other instrument, by
which the property is held, by the express terms of the
instrument devoted to the teaching, support or spread of
some specific form of religious doctrine or belief; second,
cases where the property is held by a religious con-
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gregation, which, by the nature of its organization, is
strictly independent of other ecclesiastical associations,
and, so far as church government is concerned, owes
no fealty or obligation to any higher authority; third,
cases where the religious congregation or ecclesiastical
body holding the property is but a subordinate member
of some general church organization in which there are
superior ecclesiastical tribunals, with a general and
ultimate power of control, more or less complete, in
some supreme judicatory over the whole membership of
that general organization. It will be remembered that
the trust created in the deed in controversy was ‘‘for
the Freewill Baptist Church of Kenesaw, Nebraska.”

No doubt individuals may dedicate their property for
the propagation of a definite religious doctrine or be-
lief, so long as it violates no law or morality, in which
case the property cannot be diverted from its special
purpose. When, however, as in the¢ instant case, prop-
erty is given to a church which is a strictly congregation-
al or independent organization, governed solely within
itself, with no specific trust attached other than that it
is given for church purposes, the case is different. In
such case the ordinary contributor to a particular church
regards it as a living organism, subject to change and
growth. He would not attach conditions to the contrary
if he could. So long as it continues by regular suc-
cession, retaining its identity as the church to which the
donation was made, he will not complain, even though
there are changes of doctrine or method which do not
amount to an abandonment of the original purpose. This
was the attitude of the yearly meeting. It has thought
itself free not to follow the action of the general confer-
ence.

The defendants contend that differences exist be-
tween the old organization and the union, touching free-
dom of the will, general atonement, open communion,
and perseverance of the saints. We will not go into a
discussion concerning the extent of these differences. We
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do mnot believe that they are of such a character as to
show an intention, on the part of the governing body of
the local church, to violate its implied trust and abandon
the purposes for which the church was organized. We
do not believe that the local church, in following the
recommendations of the general conference, have acted
outside of their own rights or violated any of the rights
of the executive committee. No member of the local
congregation complains. The general rule appears to be
that, when a majority section of the church, independent
in government, voluntarily followed the action of the
general” conference, which resulted in severing its con-
nection with the yearly meeting, it did not thereby lose
its identity, and is entitled to control the temporalities
of the church, such change not involving any diversion
of the property from the original trust.

We are of opinion that the congregation of the Kene-
saw Freewill Baptist Church are entitled to have their
property in the hands of those who are in accord with
their purposes, and who do not deny them the right to
take the step which they have taken in their church
affiliations.

Brror is assigned that plaintiff failed to prove its
corporate character, and that such failure must defeat
its action. We are of opinion that under the circum-
stances of this case the plaintiff was not required to
cither plead or prove its corporate character.

For cases bearing upon questions discussed, sec Mack
v. Kime, 129 Ga. 1, 24 L. R. A. n. s. 675; Watson v.
Jones, 80 U. S. 679; Brown v. Clark, 102 Tex. 323, 24
L. R. A. n. 5. 670; Schradi v. Dornfeld, 52 Minn. 465;
Parish of the Immaculate Conception . Murphy, 89
Neb. 524; Pounder v. Ashe, 44 Neb. 672; Smith wv.
Pedigo, 145 Ind. 361, 19 L. R. A. 433; Exchange Nat.
Bank v. Capps, 32 Neb. 242.

The judgment of the district court is

_ AFFIRMED.

LerroxN, J., not sitting.
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Prescort K. Powrrs, appELLEE, v. MaserL P. Norrox ET
AL., APPELLANTS.”

FILEp SEpTEMBER 27, 1919, No. 20355.

Specific Performance: Paror. CoNTRAcCT; EVIDENCE. An action for the
specific performance of an oral contract for the conveyance of
land will not lie, unless the proof is clear, satisfactory and un-
equivocal that the contract was made and substantially performed
by the party seeking its enforcement.

AppeaL from the distriet court for Adams county:
WiLriam C. Dorsey, JUncE. Reversed and dismissed.

Ragan & Addie and C. C. Flansburg, for appellants.
Charles E. Bruckman and Fred G. Johnson, contra.

DEanw, J.

Carra Powers, unmarried, died in Adams county De-
cember 1, 1916, being then the owner of a small amount
of personal property, not in controversy here, and 80
acres of land. Her mother, Mrs. Jannette Powers, and
a brother and sister, namely, Prescott Powers and Mrs.
Mabel Norton, survived her. Three days before her
death she made a nuncupative will that purported to
give, not only her personal property, but also the lanc
to her sister on condition that she take care of her
mother during her life. The nuncupative will was pro-
bated, but, being ineffective to pass the title, the land
descended to her mother under the statute. Soon there-
after Mrs. Powers conveyed the title to her daughter,
with whom she now makes her home.

Prescott Powers began this suit to compel specific
performance of a verbal contract, alleged to have been
entered into between him and his sister Carra nearly 18
yvears before she died, and that he says was fully per-
formed on his part, and wherein it was provided that

*First heard before commissien and affirmed. No opinion.
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her land should upon her death become his sole property,
in consideration of his remaining at home and caring
for her and her mother. Plaintiff also prayed that the
deed of his mother to Mrs. Norton be canceled and
that the title be quieted in him. The plaintiff prevailed,
and defendants appealed. This case was formerly heard
by the commission on appeal, and the judgment of the
trial court was affirmed. The case is now before us on
a motion for rehearing.

Carra was a cripple, but with her mothers’s aid she did
a good deal of housework. She was an accomplished
seamstress and earned considerable money sewing for
others. During the time material to this inquiry she
attended to her own business affairs for the most part,
collecting the land rent and the like, although for a part
of the time she leased her land to her brother.

Plaintiff attempted but failed to show that he paid
out considerable sums of money for the care and support
of his sister and mother. No good purpose would be
served by an extended review of the record on this point.
Because of plaintiff’s negligence and lack of ordinary
business ability it appears that he lost, not only an 80-
acre tract of land that he owned, but he was the cause
of his mother losing an 80-acre tract that she owned,
and on which the family lived, and it appears that he
became very much displeased because Carra refused to
involve her land and pledge it to the payment of his
debts.

There is some testimony tending to show that plain-
tiff and his sister had some talk respecting the subject
of this suit. But there is an entire absence of evidence
to show that the minds of the parties met, and that they
entered into a clearly defined agreement. The record
does not disclose what Carra’s intentions were, and it
fails to show what services plaintiff was to perform for
her. Nor is the time of performance definitely fixed.
The evidence adduced by plaintiff on these points is
vague, uncertain and unsatisfactory. It fails utterly to
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come within the rule that is required in this eclass of
cases, namely, that the proof relied on to establish the
contract must be clear, satisfactory and unequivocal.
Damkroeger v. James, 95 Neb. 784.

A large number of witnesses were called by plaintiff,
from whose testimony it appears that he did nothing
more for his sister nor about the home than would
reasonably be expected from a brother who lived with
a mother and a sister under like circumstances. They
testified generally that he carried in water and fuel, and
helped his sister into the family carriage when she
would go away and to alight when she returned, and
that he sometimes accompanied her to town. His mother
and other witnesses testified that he was unkind to
his sister. During all this time Carra and her mother
lived and maintained the home on the 80-acre farm,
formerly owned by Mrs. Powers, that joined the land
in suit. Plaintiff, being a single man and without a
home of ‘his own, lived with them there until within
two or three years before his sister died, when he
married and with his wife moved to Hastings, 22 miles
distant. Except for occasional visits thereafter, he left
his aged mother and ecrippled sister alone on the farm.

It is not sufficiently proved that a definite contract was
entered into. Our former judgment is therefore vacated,
the judgment of the district court is reversed and the
suit dismissed.

REVERSED AND DISMISSED.

StaTE, 8X REL. County or Burr, appeLLANT, v. Bumr-
WasHINGTON DRAINAGE DISTRICT, APPELLEE.

FiLep SepTEMBER 27, 1919. No. 20563.

1. Drains: Brinces. When a county board and the governing board
of a drainage district fail to agree respacting the building of
bridges over drainage ditches on county roads, under section
2983, Rev. St. 1913, it becomes the duty of the drainage district
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to construct such bridges under the supervision of the county
board.

2, ——: EsTorPEL. When a county board is notified by a
drainage district that it is desirous of constructing bridges over
its ditches on county roads, or in any manner becomes aware of
that fact, and fails to take steps to undertake the supervision of
such construction, as provided in section 2983, Rev. St. 1913, and,
without appropriate action on its part, permits the drainage
district to build the bridges, such county board is thereafter
estopped from complaining that such bridges were not built under
its supervision. In that case it is sufficient if the drainage
district construct good, substantial and serviceable bridges in
accordance with the requirements of the statute.

Arpear from the district court for Burt county:
GrorGe A. Day, Jupce. Affirmed.

Herbert Rhoades and Brome & Ramsey, for appellant.
W. M. Hopewell, contra.

Drax, J.

This is a mandamus proceeding begun by plaintiff
against the defendant drainage district to compel it to
reconstruct certain bridges erected by it over its ditches
on county roads in Burt county, on the ground of
defective construction. Judgment was rendered in favor
of defendant, and the suit was dismissed, but with-
out prejudice to the bringing of a new action as to
two bridges, ‘‘should later developments render the
gommencing of such an action necessary.”” The court
also by its decree ordered the defendant to construct one
new bridge, and to perform certain work, such as filling
and the like, at certain other bridges. The plaintiff ap-
pealed.

Plaintiff argues: ‘‘The main issue involved in this ap-
peal is the question whether or not the defendant drain-
age district has the right under the law to determine
for itself the kind of bridges it will construct on the
highway over its ditch, the length of the bridges, and
the material of which they shall be construeted, and
enter into a contract with a bridge company to con-
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struct bridges of the material and in the manner design-
ed by it, or whether the general plans and specifications
required by law, to be furnished to the county by the
state engineer and adopted by the county, must be
followed, and whether or not real supervision of this
work, that is, the determination of the length and width
of the bridges that are to be built, and the manner in
which they shall be anchored or fastened to the hank on
cither end, are matters to be determined in the first
instance by the county board.””

Twenty or more of the bridges in Burt county were
complained of in the petition as being defective, but on
appeal complaint is made here of only three. Roy Towl,
engincer for the drainage district, testified that the
bridge superstructures were built from plans and
specifications obtained from the state engincer, and that
the substructure plans were designed by him, because
at that time the state engineer had no such plans. It
scems though that Towl consulted the state engineer
respecting the substructure plans.

The county board was notified by the drainage dis-
trict that it intended to crect the bridges, hut the
hoard neither furnished nor offered to furnish plans or
specifications. The district also, before the work began,
requested the county board to supervise the construe-
tion of the bridges, but for some reason the board did
not do so, whereupon the drainage district proceeded
with the work.

Section 2983, Rev. St. 1913, provides: ‘ Whenever any
public drainage or irrigation district organized under
any law of this state has in the past excavated, or shall
in the future ecxcavate any ditch, or any new channel
of any running stream, across the then existing public
highway, it shall be the duty of the governing board of
said drainage or irrigation district and the governing
board of the county or municipal corporation involved,
to negotiate and agree for the building and maintaining
of bridges and approaches thereto on such terms as shall
be equitable, * * * In (if) said boards for any rea-
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son fail or neglect to agree with reference to said matter,
then it shall be the duty of said drainage or irrigation
district to restore said highway, when so crossed or
intersected, to its former state as near as may be, or
in a sufficient manner not to have impaired unnecessarily
its usefulness, and it shall be the duty of the county or
municipal corporation involved, as the case may be, to
maintain said bridge and approaches after the same
have been built by said drainage or irrigation district:
Provided, however, any bridge that may be built by any
drainage or irrigation district on any county road shall
be constructed under the supervision of the county
board and in accord with the established plans and
specifications of said county board.”’

The governing board of the drainage district and
the county board for some reason failed to reach the
agreement that is contemplated by the act. As therein
provided it then became the duty of the drainage dis-
trict to construct the bridges. It clearly appears, too,
that under the act the county board has the right to
supervise the construction of bridges over drainage
ditches on county roads.. But if the county board, after
having been notified by the drainage district that it is
desirous of constructing such bridges, does not take
steps to undertake the supervision of construction that
-the statute contemplates and, without appropriate action
on its part, permits the drainage distriet to proceed
with such construction, such county board, after the
bridges are built, is estopped from complaining that
they were. not built under its supervision. In such
case it is sufficient if the drainage district construct
good, substantial and serviceable bridges in accordance
with the requirements of the statute.

One of the three bridges complained of was built by
the county ,and for its condition. defendant is not re-
sponsible. Respecting the remaining two bridges, and
the work performed generally by defendant, we are
unable to discover that the court erred in its findings.
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The trial court not only heard the witnesses testify
but, in company with counsel for the parties, person-
allv examined the bridges and inspected the work gen-
erally. The court’s findings are clear and explicit and
fairly cover every contested feature of the case.

We do not find reversible error. The judgment is
therefore

AFFIRMED.

Orro E. LINDBURG, APPELLEE, V. ELMER J. LAMB ET AL,
APPELLANTS.

Frrep OcToBER 4, 1919. No, 20585.

1. Fraud: REPRESENTATIONS AFTER SALE. Representations made by a
seller after the consummation of a contract of sale are incompetent

as independent evidence of fraud inducing the purchaser to enter
into the contract.

. HEvipEnceE. If the contract is conditioned upon the per-
formance of certain things by the seller within a specified time,
and within such time such performance is being considered by the
parties, representations then made by the seller, intended to pre-
vent suspicion of prior fraud inducing the contract and to induce
the purchaser to consummate the contract, may be competent as
evidence of fraud in an action by the purchaser for damages.

AppEAL from the district court for Lancaster county:
Freoerick E. Smeprrrp, Junce. Affirmed.

Peterson & Devoe, for appellants.

contra.

George A. Adams, T. F. A. Williams and Clark Jeary,

SeEpGWICK, J.

A 3udgment against these defendants for misrep-
resentation in the sale of some of the same stock was
affirmed in Redfield v. Lamb, ante, p. 410. The evidence
as to representation is substantlally the same in both
cases. In the case at bar but one question js presented
which was not involved in the former case. It is con-
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tended that the court erred in admitting evidence of
representations which were made after the contract was
cntered into. The contract was in writing, entered into
in November, 1914, and the ecvidence complained of
related to occurrences in the succeeding month of March.
As a general proposition representations made by a
seller after the consummation of a contract of sale
could not have been relied upon by the purchaser in
entering into the contract. This contract by its terms
was conditional. It provided:

““That in case the said powder company shall increase
its present capital, * * * said 0. E. Lindburg will
take charge of this serum plant and the present business
at a salary, ete. * * * O. E. Lindburg agrees to
subseribe for $4,000 stock in said company $1,000 to be
paid in cash when the stock is issued and $3,000 in note
payable $41.66 per month, with interest at the rate of
6 per cent. payable annually. * * * Tf the Farmers
Hog & Cattle Powder Company do not make the above
mentioned arrangements within six months from date
then this contract shall be null and void.”’

Within the six months a meeting of those interested
«vas held to ascertain whether the ‘‘above-mentioned
arrangements’’ had been made in accordance with the
understanding of the parties. At that meeting repre-
sentations were made as to the financial and other con-
ditions of the company, and these representations were
received in evidence over the objection of the defendants.
Thus it appears that the contract in question in this case
was not complete and enforceable against this plaintiff
before this meeting was held. If he had discovered
the frand of which he now complains, he would not
willingly have completed the contract, and could not have
been compelled to do so. Relying upon the repre-
sentations made at this meeting, as well as former
statements of defendants, he paid $1,000 as first pay-
meni £5r the stock in question, and in other respects con-
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summated the contract. The evidence complained of was
properly received.
The judgment is
AFFIRMED.

Cor~isH, J., concurring.

I have concurred in this opinion. I think it proper to
add that the reader must not interpret the first para-
graph of the syllabus as holding that representations
made after a sale are never admissible as evidencing
knowledge, intent or design on the part of the vendor.
Of course, representations made after the sale could not
have been an inducement to the purchase; but the false
representation, repeated after the sale, for the purpose
of lulling the purchaser into a sense of security, and to
carry out and make more effectnal the original plan or
design, may well be evidence to show fraudulent in-
tent on the part of the vendor in making the original
false representation which induced the purchase. In
fact, a repetition of the falsehood, made under circum-
stances where the person would be expected to tell the
truth, renders it more likely that he made the false
representation in the first instance. In this case our
holding could well he based on the ground, not that the
contract had not yet heen fully executed when the false
representation was repeated, but upon the ground that
the repetition of the falsehood, under the circumstances
when it was made, is itself evidence, making it more
probable that the representation was made at the time
alleged, and with fraudulent intent.

103 Neb.—49.
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Jorx O. ANDERSON, APPELLEE, v. UNIion Paciric Rair-
ROAD COMPANY, APPELLANT.

Fkp OctoBER 4, 1919. No. 20423,

1. Evidence: MAPs. A map or drawing shown to be reasonably ac-
curate may be admitted in evidence as an aid to the court and
jury in making intelligible the evidence respecting the location of
objects that are the subject of investigation.

2. Negligence: EvIDENCE. ‘“‘Evidence of subsequent repairs made or
precautions taken after an accident or the infliction of an injury
is not admissible to prove antecedent negligence.” Pribbeno v.
Chicago, B. & Q. R. Co., 81 Neb. 657.

Arpear from the distriet court for Dawson county:
Ravpa W. Hosarr, JUDGE. Reversed.

Edson Rich, C. A. Magaw and Thowmas F. Hamer, for
appellant.

W. A. Stewart and Cook & Cook, contra.

Deavw, J.-

Plaintiff began this action to recover damages to grow-
ing crops said to have been caused in June, 1915, by
defendant’s failure to provide an outlet for the escape
of surface water under its roadbed and for closing ‘‘a
waterway, maintained under its roadbed about one mile
west of the plaintiff’s land, and thereby a great portion
of said waters were cast upon the plaintiff’s land.”
Plaintiff recovered a verdict and judgment thereon, and
defendant appealed.

Defendant points out that plaintiff was permitted over
its objection to prove that defendant, after the alleged in-
jury, installed a culvert under its railroad tracks, ap-
parently for the purpose of preventing a repetition of the
injury complained of. Om this point plaintiff called Dr.
Rosenberg, who testified: Q. Doctor, state if you know
about a culveri or drum recently being placed under
and across the defendant’s right of way up near the
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Strohmeyer place about a mile west of the plaintiff’s
land. (Objected to as incompetent, irrelevant, im-
material, and after the occasion of the alleged injury.
Overruled. Exception.) A. Yes, sir; I know about that
culvert—have seen it.”’

It will be observed that the question objected to was
put to the witness substantially in the language con-
tained in plaintiff’s petition, and refers definitely to a
place about one mile west of plaintiff’s land. The plain-
tiff complains because the objection of defendant con-
tained the words, ‘‘and after the occasion of the alleged
injury,”” and says that, because Dr. Rosenberg’s testi-
mony was in the form of a deposition, defendant’s ob-
jection should have been made in writing and filed be-
fore the trial commenced; and to support his con-
tention cites section 7956, Rev. St. 1913. We do not
think the statute applies here, because the question was
clearly incompetent, and the defendant had the right,
and it was his duty, to challenge the court’s attention te
the error and to give the reason why the objection was
made. ‘

In view of thé former decisions of this court on this
point, it seems that the objection should have bheen
sustained. In Pribbeno v. Chicago, B. & Q. R. Co., 81
Neb. 657, it is said: ‘‘Evidence of subsequent repairs
made or precautions taken after an accident or the in-
fliction of an injury is not admissible to prove ante-
cedent negligence.”” 'The rule there announced was ad-
hered to in Tankersley v. Linmoln Traction Co., 101 Neb.
578. These cases present many authorities, which need
not be here reviewed. Merely to invite the attention of
the jury to the recent construction by defendant of a
culvert at the place indicated in counsel’s question may
_have been sufficient to have induced the jury to conclude
that the culvert would not have been installed, had it
not been for the infliction of the damage complained of
by plaintiff, and might also be taken as a confession of
negligence. Nor is it improbable to believe that the
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amount of the verdict would be influenced by testimony
of the character objected to by defendant.

Defendant also objected to the court permitting plain-
tiff to prove the amount and value of the feed that he
was compelled to buy for his live stock that was made
necessary by the destruction of his crops as being ‘‘too
remote and speculative, and if proved and permitted it
permits a double recovery.”” It seems clear to us that
this objection should have been sustained. The sole
question for determination was respecting the value of
the crops and property destroyed by the negligence, if
any, of defendant.

Defendant says the court erred in admitting a certain
map purporting to show the location of certain points in
controversy. In this class of cases a map or chart that
is shown to be reasonably accurate is helpful in making
intelligible the testimony of the witnesses respecting the
location of objects that are the subject of investigation.
‘We have found them to be an aid in the review of cases
brought here on appeal. We do not think the court erred
in the admission of the map. 10 R. C. L. 1152, sec. 355.

Defendant contends that the testimony does not sup-
port the verdict. We are unable to pass intelligently
on this point because of the admission of the prejudicial
evidence that is hereinbefore noted. It may be that the
verdiet is based in part on the incompetent testi-
mony to which exception was taken. Besides, the case is
for retrial.

In the present state of the record, the judgment must
be reversed and the cause remanded for a new trial.

' REVERSED.

Rosg, J., not sitting.
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SAMUEL (. ANDERSON, APPELLANT, V. JEORGE KIENE ET AL.,
APPELLEES.

Frep OcroBER 4, 1919, No. 21062,

Appeal: CoxrrLicTING EvinENcE. “Under the embployers’ liability act
(Laws 1913, ch. 198, as amended, Laws 1917, ch. 85), where the case
is heard in court before a judge of the district court upon confiict-
ing evidence, and where there is competent evidence sufficient to
sustain the finding, the judgment rendered by the district court
will not be set aside on appeal unless it is clearly wrong.” Miller
v. Morris & Co., 101 Neb. 169.

AppeaL from the distriet court for Douglas county:
Lzer S. EsteLre, Jubpce. Affirmed.

Switeler, Goss & Switzler, for appellant.

James C. Kinsler, contra.

DEean, J.

Plaintiff filed an application in the compensation com-
missioner’s office pursuant to the employers’ liability
act, namely, chapter 35, art. VIII, Rev. St. 1913, as
amended, Laws 1917, ch. 85, to recover for personal in-
juries sustained while in defendant’s employ. The
application was denied, and upon appeal to the district
court for Douglas county the finding of the compensation
commissioner was affirmed and the action dismissed.
Plaintiff appealed.

The only question involved is whether the judgment
is sustained by the evidence. The injury occurred on
July 24, 1918, that being the second day of plaintiff’s
cmployment. He was then 18 years of age. His wage
was at the rate of 45 cents an hour for an 8-hour day.
Beginning immediately after the accident, and for a
period of 22 weeks, defendant paid plaintiff, as compen-
sation, $264, being $12 a week, and also all hospital and
medical services, which amounted to $198.50 additional.
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At the time of the injury plaintiff was working on
the upper part of a one-story brick building. His work
consisted in taking the wheelbarrows, loaded with bricks
and said to weigh about 30 pounds, from a hoist or
clevator and wheeling them to the different parts of the
building as needed by the workmen. Plaintiff testi-
fied that the scaffolding gave way just as he was about
to remove a wheelbarrow, and that he fell with the
elevator about 30 feet. Upon examination it was dis-
covered that he received an injury to the ‘“third lumbar
vertebra.”” Plaintiff contends the injury is permanent.

To determine this point expert testimony was intro-
duced by the parties. On the part of plaintiff a physican
testified that his examination showed the spine to be
normally flexible. He further testified: ‘‘Q. And this
spine, then, is normally flexible now, or just as flexible
as any spine would be that had never been injured?
A. It seems to be.”” A doctor called by defendant on
cross-examination testified: ‘“Q. Did you find any evi-
dence at the present time of any injury to his back?
A. No. Q. And is it not a fact that you find him to
be in perfect physical condition at the present time?
A. As far as I could make out by my examination.
* % % Q. So that, if the X-ray shows some injury
at some time, it is true that he has recovered from that
injury now? A. As far as I can determine by an exam-
ination.”” He also testified that he did not find any
abnormal conditions. When the case was tried, plain-
tiff went through a course of bending exercises in the
presence of the trial judge, so that the court scems to
have been well advised. At the time of the trial plain-
tiff was employed by an outfitting company at Omaha
' as a bill collector, and his work required him to travel
on the street cars from place to place about the city.
For this work he was receiving $17 a week for a work-
ing day of 4 hours. It may be added that when plaintiff
fell he sustained a fractured wrist, but in the oral argu-
ment and in the briefs his counsel says that, the wrist
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having become normal, no claim was made for additional
compensation on that account.

In view of the finding of the compensation commission-
er and of the judgment of dismissal by the district
court, and of the record generally, we do not think the
case should be reversed. There is some conflict in the
testimony as to his condition at the time of the trial,
but there is sufficient to support the judgment. Miller
v. Morris & Co., 101 Neb. 169. .

Finding no reversible error the judgment is

AFFIRMED.

Rosg, J., not sitting.

MARGARET MAUZY V. STATE oF NEBRASKA.

FiLep OcToBER 4, 1919. No. 20975,

1. Oriminal Law: INsTRUcTIONS. Where instructions given by the
trial judge correctly respond to the evidence and issues raised, they
will be held to have been correctly given.

. WITNESSES: CROSS-EXAMINATION. Whenever a defendant of-
fers himself as a witness in his own behalf, he is subject to the
same rules of cross-examination as any other witness. It rests,
however, with the sound discretion of the trial judge as to how
far opposing counsel may be allowed to go in his cross-examina-
tion, and, unless there was an abuse of discretion, no error has been
committed. Held, that in the instant case the trial judge acted well
within the limits of his discretion.

3. Homicide: EvipENcE. The evidence in the present case examined,
and held to sustain the verdict of the jury.

Error to the district court for Lancaster county:
Freperick B. SuepuERD, JUDGE. Affirmed.

J. C. McReynolds and Herman N. Mattley, for plain-
tiff in error.

Clarenze A. Davis, Attorney General, George W. Ayres
and J. B. Barnes, contra.
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Avpricu, J.

Margaret Mauzy, whom we will hereafter refer to as
the defendant, rented room 25, at the west end of the
hall on the third floor of a rooming-house at 510 North
Fourteenth street, Lincoln. On the 11th day of No-
vember, 1918, she telephoned to Dr. Spear at his room in
the Y. M. C. A. building, representing herself as Mrs.
Wells who was calling from the above-named room. In
response to this call, Dr. Spear answered by calling at
the rooming-house and going up, as Mrs. Mauzy alleges,
to room 25 and rapping on the door. The defendant
answered the call, and, after some little altercation be-
tween the two, Mrs. Mauzy drew her revolver and shot
Dr. Spear four times, fatally wounding him. The cause
of the altercation which resulted in the shooting was the
failure, according to Mrs. Mauzy’s statement, of Dr.
Spear to settle with her a claim which she held against
bim in the sum of about $6,000; and, further, that in
the course of the altercation Mrs. Mauzy claims that
Dr. Spear, after inquiry as to who called him, and as
to whom he would look for settlement, became cnraged
at Mrs. Mauzy deceiving him, and raised his medicine
case up over his head as though to crush it down upon
the head of defendant. When she saw him in this attitude,
about to strike, she then drew the revolver and fired at
him while they were in a position facing each other.
She also alleges that she represented herself as Mrs,
Wells to get the doctor to go there for the purpose
of arranging with him to treat her mother. Mrs.
Mauzy first went there in the forenoon and procured
this room, and, having called Dr. Spear, lay down and
took a nap until he should arrive. The defendant
admits the shooting and the resulting death from the
shots, but justifies the killing on the ground of self.
defense.

This in the main is a statement of the material facts.
The jury returned a verdict of murder in the first
degree, but with a recommendation that the court impose -



Vor. 103] SEPTEMBER TERM, 1919. 77

Mauzy v. State,

a sentence of life imprisonment, which the court accord-
ingly did.

On the cross-examination the state inquired of de-
fendant if she had gone under the name of Margaret
Stabba, which she denied, and if she had gone under the
name of Margaret Huffman, to which she replied she
had a right to that name at one time. It is not dis-
closed whether she had ever been married to a man
by that name or by what right she claimed the name.
The state also asked if she went under the name of
Carmen Calvert. She denied this, but admitted having
received letters under that name. Defendant assigns
this cross-examination' as error, but we think that the
defendant having testified in her own behalf became
subject to the same rules of cross-examination as an
ordinary witness. KError was not committed in the
premises because the . interrogations were apparently
for the purpose of testing her credibility. The testimony
was therefore both competent and material. Hanof .
State, 37 Ohio St. 178; Underhill, Criminal Evidence (2d
ed.) sec. 60; 2 Wigmore, Evidence, sec. 1006; 5 Chamber-
layne, Modern Law of Evidence, see. 3726; Elliott v.
State, 34 Neb. 48. .

The next error complained of is with reference to
instruction No. 11}. The instruction follows: ‘It is
proper for you to consider in this case that the defend-
ant went to the room armed and awaited Dr. Spear
armed when he came in answer to her call; and if you
find beyond a reasonable doubt that she caused him to
come into her presence, knowing or believing that he
would become angry, and perhaps assault her, and
meaning to shoot him if he did, then and in that casc
you should scrutinize her evidence as to self-defense
with great care with a view of rightly determining the
1ssues involved.”” The complaint is that the trial court
‘“‘assumed the existence of a state of facts not admitted,
and upon which no evidence was introduced.’”” We do not
think the court. erred in giving the instruction,
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Defendant represented herself as Mrs. Wells in call-
ing Dr. Spear, because, as she explained, when he ree-
ognized her voice over the telephone he would pay no
attention to the call. She also testified that Dr. Spear
was a man of violent temper, and if he became angry he
would very likely do her great bodily harm. In view
of these facts, she was not justified in provoking an
assault.

It may be noted that defendant admitted she went to
the room with the revolver, and awaited the appearance
of Dr. Spear, and removed it from her hand-bag and
concealed it on her person. This is all admitted, and,
after having shot him four times, she quietly and coolly
fixed herself up, put the revolver back into her hand-
bag, adjusted her hat and veil, and carefully prepared
herself to go. The evidence shows she was the coolest
and most unconcerned person of all those present; that
she called the sheriff’s office, or jail, and told him what
had occurred, and at no time expressed any regret for
what had happened.

When another person present started to call the
police, she said, ‘‘This is not a police case; call the
sheriff,”” showing deliberation. It will be noticed in
this connection that the defendant came to room 25
carrying a revolver in her hand-bag, and that she
removed the revolver some little time later and got it
ready for action, concealing it upon her person when she
went out to meet deceased. The defendent deliberately
placed herself in a position, according to her testi-
mony, necessary to insure her own safety, and then shot
the deceased. This does not constitute justifiable homi-
cide. Tt is in evidence, too, that defendant in substance
said to Mrs. Knorr, on or about November 5, that if
there was any more medicine she (Mrs. Knorr) necded
she had better get it, as Dr. Spear would not be able to
write prescriptions much longer, and that that time was
not far distant. It is true she claims this remark was
made in another relation; but in view .of her conduct
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and what happened, it could only mean the shooting
that followed on November 11. Immediately after the
shooting, the defendant said: ‘I shot him with his own
gun, and he knowed he had it coming.”’ Further she
remarked to another witness who was present right
after the shooting and while Dr. Spear was complaining
of the intense agony he was suffering from the shot
through his arm: ‘“Well, he will not break any more
babies’ necks with that arm.’”” These remarks are
calculated to strengthen the proposition that the defend-
"~ ant at the time of the shooting was deliberate and cool,
and was carrying out a premeditated plan, and was
satisfied that she had done a good job.

That situation did not support the theory that she
was taken by surprise and was compelled to shoot to
defend herself from great bodily injury. There is not
" a syllable in the record that would prove this was justifi-
able homicide. On the other hand, it was a deliberate
and premeditated act by a desperate woman willing to go
to any extreme to revenge herself for fancied wrongs. She
was not afraid of Dr. Spear, because she said to a
witness: ‘“No; he has no arms; he would not hurt any
one if he did have.”” The record clearly shows that
the defendant way lying in wait for Dr. Spear with a
revolver for the purpose of provoking a quarrel with
him.

The nature of the wounds inflicted and the direction
from which the impact occurred which caused the
mortal wounds did not sustain the theory of the defend-
ant that she shot deceased when face to face or but a
short distance from him. Defendant testified that Dr.
Spear called at her room and knocked, and that she in
response thereto came to the door;that he was surprised
to meet defendant; that he refused to come in; that
she stepped outside and entered into conversation with
him out of which grew the altercation, and she shot him
four times, each shot taking effect.
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It also appears of record that one A. J. Olson was
rooming in close proximity to room 25 where the shoot-
ing took place, and that at the time his door was open
~and he could easily see everything that transpired, and
in substance his evidence is that he heard no knocking
at the door on .the day of November 11, although
the door of his room was open, and that no one else
living near the room that Mrs. Mauzy occupied heard
any knocking. Francis E. Kroben says that the deceased
did not at any time prior to the call rap on the door
of defendant, and the evidence of Dr. McKinnon as to -
the location of wounds shows conclusively that the
shooting took place at the head of the stairway on the
third ﬁoor Defendant’s evidence in respect to self-de-
fense is not corroborated.

Francis E. Kroben says he was rooming, together with
his family, in room 29, in the building where the tragedy
occurred, and that he was present in his room together
with his family at the time of the shooting; that he
heard the doctor coming upstairs onto the third floor,
and also heard the shots, five in number; that his room
is something like 20 feet from the door of room 25;
thought his room was also about 17 feet from the head
of the stairs on the third floor; that, while sitting in
his room, he heard a person in the stairway between the
second and third floor, immediately before the shooting,
heard the footsteps coming up the stairs, and then he
heard the shots, and then the tumbling down the stairs.
He went out into the hall, and, as he came out of the
door upon hearing the shots, saw Mrs. Mauzy.

Dr. McKinnon performed an autopsy upon the body
of Dr. Spear. According to the evidence of Dr. Mec-
Kinnon, the wounds were not received by Dr. Spear
when he was facing the defendant, but rather when
he was retreating with his back turned toward her. This
is proved absolutely by the perforations of the hullets
at the side and the back.
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One cannot determine by the selection of detached parts
of instructions their true meaning and import, but they
must be taken together as a whole and considered. The
instructions complained of, to wit, 10, 11, 11}, and also
15 and 16, when taken together and viewed in the light
of the facts in this case, and the law applicable there-
to, are without prejudicial error. Murphy v. State, 15
Neb. 383; Housh v. State, 43 Neb. 163; St Louis v.
State, 8 Neb. 405.

In State v. Harris, 1 Jones, Law (N. Car.) 190, a
very carefully ¢onsidered case is reported, in which it
is said: ““If the person charged with the homicide is
to judge for himself whether this reasonable ground
existed, the most atrocious murders may be committed
with impunity. The prisoner says he believed his life
was in danger. Who can look into his heart? If the
law allows him to judge, who can contradict him? The
circumstances are nothing. It is his belief that justifies
him. The law is not so. It is only from circumstances
accompanying the transaction that reasonable ground
can be ascertained, and of their bearing and influence
the jury are the sole judges.”’

This is the precise situation in the instant case. The
jury weighed this evidence. They are the sole judges
as to whether or not the defendant believed that an
assault was to be made upon her that would cause great
bodily harm, or injury, and the jury found against her.
As said in the Housh case: ‘‘The principle which un-
derlies the rule there stated is that human life should
not be made to depend upon conditions so unreliable
and hazardous as the bare belief of any man that he is
in danger of death or bodily harm.”’

No prejudicial error appearing in the record, the
verdict is

AFFIRMED,

SEDGWICK, J., not sitting.
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Rosg, J., dissenting:
I am unable to concur in the approval of the cross-
examination of defendant or in the charge to the jury.

Lerron, J., concurring in part.

The evidence of the crime is so plain and the testi-
mony as to self-defense is so slight and unreliable that
it seems to me the jury could not have reached any
other conclusion than they did. But I think instruction
No. 114 should not have been given, and is erroneous,
but is not prejudicial when considered in connection
with all the other instructions, and with the evidence.
I therefore concur in holding that the record does not
require or warrant a reversal of the judgment.

Rurus Haxney, appELLEE, v. CHARLES J. COLLINS, APPEL-
LANT.

FILED OcToBER 18, 1919. No. 20302,

1. Parol Evidence: Locarn CustoMm. Where local custom or usage has
given to a term a special meaning of general acceptance in a
certain line of business, parol evidence is admissible, in the case
of a written contract, to show such meaning. Such evidence does
not vary the terms of the written instrument, but merely aids in
ascertaining the intention of the parties by showing the true sig-
nificance of the terms employed.

2. Public Lands: HoMESTEAD: EXISTING IMPROVEMENTS. As against
all parties except the United States, an entryman on public lands
under the homestead laws is entitled to all existing permanent im-
provements on the land on which he files, and where a trespasser,
or a former entryman, has erected permanent improvements on
public lands, which are not removed at the time of an entry there-
on under the homestead laws, an agreement on the part of the en-
tryman, who has successfully contested the original entry, to pay for
such improvements is unenforceable for want of consideration.

ArpeaL from the district court for Grant county:
Bavarp H. Paing, Junce. Affirmed on condition.
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Daniel F. Osgood, for appellant.
Mitchell & Gante, contra.

Morgissey, C. J.

Plaintiff’s first cause of action is based on two prom-
issory notes, on which the parties agreed .at the trial
that there was due $615, together with a small item of
interest. In the second cause of action plaintiff seeks
to recover $100, and interest, for a wire fence which
had been owned by plaintiff prior to the time when de-
fendant made a homestead entry on the land on which
the fence stood. Defendant set up numerous counter-
claims, and, on trial to a jury, there was a verdict and
judgment for plaintiff for $315.70. Defendant appeals.

Two questions are presented for review. Defendant
had pastured cattle for plaintiff under a written con-
tract, which provided that plaintiff should pay the sum
of 25 cents per head, per month, for any cattle defend-
ant should pasture for him. The contract contained
other provisions requiring defendant to furnish certain
lands and fences, but, as there is no dispute on these
items, it is not necessary to set them out.

Most of the cattle pastured by defendant were cows,
many of them with sucking calves. The contract contains
no mention of the calves, unless they are included in the
term ‘‘head.”” Defendant claimed he was entitled to
pay for the pasturage of the calves, whether they were
running with the cows when the cattle were first delivered,
or were afterwards born while the cows were in his
pasture. Plaintiff denied liability for the pasturage of
the calves and, over the objection of defendant, was
permitted to prove the custom among live stock men
in that vicinity of counting an unweaned calf with
its mother, and of making no charge therefor. The rul-
ing of the court in permitting proof of this custom is
assigned as error, on the ground that it allowed the
terms of a written instrument to be varied by parol.
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The term ‘“‘head of cattle’’ as used in this contract has,
of course, a clear and well-defined meaning when used
in a general sense. But this does not prevent it from
having a special meaning of general acceptance in pas-
turage contracts, among stockmen in the locality, where
these parties did business. And where local custom
or usage has given to a term a special meaning of gener-
al acceptance in a certain line of business, parol evi-
dence is admissible, in the case of a written contract,
to show such meaning. 3 Jones, Commentaries on
Evidence, secs. 455-457. Such evidence does not vary
the terms of the written instrument, but merely aids in
ascertaining the intention of the parties by showing
the true signification of the terms employed. The evi-
dence complained of merely showed that a cow and her
unweaned calf constituted but a single ““head of cattle’’
under the special meaning accorded the term generally
in pasturage contracts among stockmen, in the locality
where the parties did business. There was no error in
its admission.

The second question presented arises out of plain-
tiff’s attempt to recover for a fence which, confessedly,
stood upon public lands of the United States at the
time defendant entered the same under the homestead
laws. The fence was erected some time prior to 1907
by one Kackley, who subsequently undertook to sell it
to plaintiff. One Mondell entered the land under the
homestead act. The record does not show what, if any,
agreement there was in relation to the fence between
the entryman and Kackley, or plaintiff. Mondell’s
entry was successfully contested by defendant, who made
a homestead entry thereon in 1907. The fence remained
upon the land, apparently without question as to owner-
ship, until this suit was filed. Plaintiff testified that
in 1913 he and defendant entered into an oral agree-
ment by which he sold the fence to defendant for $100.
Defendant denied this agreement. As we view it, the
conflict in the evidence on this point is immaterial,
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The rule is well established that, as against all parties
except the United States, an entryman on public lands
under the homestead laws is entitled to all existing per-
manent improvements on the land on which he files.
Hiatt v. Brooks, 17 Neb. 33; Hill v. Pitt, 2 Neb. (Unof.)
151. And where a trespasser, or a former entryman,
has erected permanent improvements on public lands,
which are not removed at the time of an entry thereon
under the homestead laws; an agreement on the part
of the subsequent entryman, who has successfully con-
tested the original entry, to pay for such improvements
is unenforceable for want of comsideration. Defendant
was already entitled to the fence, free from the claims
of all persons except the government of the TUnited
States. This cause of action ought not, therefore, to
have been submitted to the jury.

‘While it is difficult, in view of the numerous items of
defendant’s counterclaim, to ascertain with certainty
just what the jury took into comnsideration in arriving
at its verdict, it is clear that the judgment in part, at
least, rests upon plaintiff’s second cause of action. Ix-
clusive of the claim for the fence, and certain credits
plaintiff admitted to be due on the counterclaim, plain-
tiff’s demand amounted to $280.62, while the verdict
and judgment are for $315.70. If plaintiff chooses to
file a remittitur within 30 days for $120.13, the amount
including interest claimed for the fence, the judgment
of the district court will be affirmed, otherwise it will
be reversed and a new trial granted.

AFFIRMED ON CONDITION.

CornisH and SEpewiICK, JJ., concurring.

The statement of the law contained in paragraph 1 of
the syllabus is faulty, if not erroncous, and contrary to
the rule as announced in Bizby v. Bruce, 69 Neb. 78.
One prerequisite for the introduction of oral evidence
always is that without it the contract would be ambigu-

ous. Another is that where the contract is not ambigu-
103 Neb.—50.
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ous on its face, but special meaning is sought to be giv-
en the words used, which is limited to dealings with
an individual or to a locality, then it must first be shown
that the parties to be bound knew of it. Neither of
these prerequisites is embodied in the syllabus.

1. When in a written contract a character, mark,
letter, figure, word or phrase (the instances are multi-
tudinous) is used, having a peculiar technical or local
meaning, unintelligible to persons unacquainted with
the business, then parol evidence is admissible to explain
the ambiguity without the foundation that the party
knew it. Here the ambiguity appears from the con-
text of the instrument. The parties have contracted
with reference to a particular trade or business, and
have deliberately used the word, and parol evidence
it admissible to show its actual meaning.

2. When the ambiguity arises out of circumstances
surrounding the contract, such as a local usage, and
not out of a term of doubtful meaning shown in the
context, an additional inquiry arises. The local usage
can be incorporated into the contract only on the as-
sumption that the parties contracted with reference
to it. The general rule is that contracting parties may
rely upon it that their words used will be given their
natural and primary meaning. There is no presump-
tion of law in such a case that a usage, even though uni-
form and general, if confined to a particular locality,
is known to either of the parties. Not one, but both, of
the parties must have contracted with reference to it.
The party offering oral evidence must show as a founda-
tion for it that the other party had actual knowledge
of the local usage, or he must show that the usage was of
such general, uniform and notorious a character that
from the evidence the jury may find that he knew of it.
Otherwise, in some cases great injustice would be done.
It is not sufficient to show that the usage is ‘‘ generally
accepted’’ in the locality, as stated in the syllabus. A

nractice does not rise to the dignity of a usage in any
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case until it is generally accepted. FEven if generally
accepted, it cannot be used to contradict the contract.
The ambiguity must exist, and the usage be consistent
with the words used. As Lord Lyndhurst expressed it:
“Usage may be admissible to explain what is doubtful;
it is never admissible to contradict what is plain.””

Neither of these two requisite foundations for the
testimony is stated in the syllabus. In fact, the syllabus
appears to have confused the two rules stated above,
namely: Where the ambiguity appears upon the face of
the instrument, the instrument itself not showing the
meaning intended by the parties, then the court, in per-
mitting oral testimony to explain the ambiguity with-
out evidence of knowledge, is merely endeavoring to
interpret the instrument as written. Where the ambi-
guity arises out of surrounding circumstance, showing
merely an individual or local custom, then it must be
shown that the parties knowingly contracted with ref-
erence to it. As to certain inconveniences of proof, see
17 C. J. 519, sec. 86.

Whether a written contract, whereby C. agrees to
pasture cattle at so much a head, will necessarily in-
clude calves a few weeks or days old, running with
their mothers in the pastures, or is ambiguous as to
the intention of the parties, is possibly not entirely
clear under the authorities. We do not consider it our
duty to dissent from the opinion of the majority upon
that question.

Pamure F. CAMPBELL, APPELLEE, v. ROBERT P. PETERSON,
APPELLANT,

FiLep OcToBer 18, 1919. No. 20435.

Vendor and Purchaser: Fraup: RELIEF. One who in response to a ma-
terial inquiry gives an equivocal and misleading answer which is
intended to convey, and does convey, to an intending purchaser, to
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his prejudice, a false and erroneous impression, but for which he
would not have entered into a contract, is guilty of such fraud as
will justify a court of equity in setting aside the contract, at the
suit of the injured party.

AppeaL from the district court for Custer county:
Brouxo O. H sterLer Jupce. Affirmed.

Henry Mencke, N. T. Gadd and Frank Dolezal, for
appellant.

Sullivan, Squires & Johnson, contra.

LerTow, J.

This is an action to set aside a contract for the ex-
change of lands upon the ground of fraud.

Plaintiff was the owner of a ranch of 1,720 acres in
Custer county. The defendant owned a farm in Burt
county upon the banks of the Missouri river. Early in
1916 the plaintiff wrote to one Humnter, a real estate
agent, requesting him to find a purchaser for his ranch,
or some one who would exchange for it land in east-
ern Nebraska of less value, and offering to carry the
difference in value as an incumbrance upon the land.
Hunter went to defendant’s land, examined it, and
procured defendant, Peterson, to go to Custer county
and look at the plaintiff’s land. A few weeks afterwards
plaintiff went to Blair, where he met Hunter and one
Hopewell, a lawyer and real estate agent of that place.
Hopewell drove them to defendant’s farm. They looked
over the building, started to look at the land, when
Peterson left them and requested Hunter to show the
place to plaintiff. Some discussion took place as to
whether there was 320 acres of the land. Plaintiff step-
ped from a fence, which he says was pointed out to
him as being a certain distance from the west line, to
the river, and convinced himself that the quantity of
land was as represented. He now insists that the loca-
tion of the fence was misrepresented to him, and that
he was therefore misled and deceived with regard to
the quantity of land. He also implies that Hunter was
acting in Peterson’s interest in thus deluding him.
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The story of plaintiff is absolutely contradicted by
defendant and his witnesses with respect to most of the
material points in the case. It is clear that the plain-
tiff had an opportunity to fully examine the farm, as
Le spent the greater part of the day there; that Hunter
took him over the place; that at that time the Missouri
river was. high and some of the land along its banks
was being undermined and falling into the river. This
is another point as to which plaintiff insists he was de-
ceived. He testifies that, when he asked defendant
about the river cutting the land, he was told that the
river had been at that place for 18 years, and
that it would be there after defendant was gone. There
is no question but that defendant’s farm is rich and
fertile, but it appears that, instead of there being 320
acres of land, as plaintiff says was represented to
him, there was in fact only about 262 acres. The value of
the land for the purpose of the exchange was placed at
$150 an acre, but the court found, as we think correctly,
that it is not worth to exceed $100. At this figure there
is a difference in value on account of the loss of acre-
age alone of $5,800.

A number of other allegations of fraud and misrepre-
sentations are made in the petition, most of which were
not proved. The court found: ‘‘That, in order to induce
the plaintiff to enter into said contract, the defendant
represented to the plaintiff and knowingly led the
plaintiff to believe before and at the time of the exe-
cution of said-contract that there were in the tracts
that the defendant ‘‘knowingly, deceitfully and wrongz-
fully by his manner and language caused the plain-
Hiff to believe and to understand that the Missouri river,
on the banks of which said land was situated, had not
of land owned by the defendant and described in said
warranty deed fully 320 acres.”” The ecourt also found
for a long period of time washed away any substantial
portion of said land, but that the margin thereof had
remained substantially permanent for a long period
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of time; that for the purpose of deceiving the plaintiff
the defendant then said to him, ‘T have been here about
18 years and the river has always been there and is not
worrying me a particle:’ But the court finds from the
evidence that said river had washed away large quanti-
ties of said land within recent time so that many acres
thereof had fallen into the river and become ‘worthless;
that said river is constantly encroaching upon said land
and carrying off great quantities thereof, all of which
the defendant well knew at the time said contract was
entered into, but plaintiff was ignorant thereof. And
the court finds that said conduct of the defendant toward
the plaintiff constitutes and is a fraud upon plaintiff,
and that plaintiff was deceived thereby; and the court
finds that said contract as to the plaintiff is inequitable,
unconscionable, fraudulent, null and void, and ought not
to be specifically enforced by a court of equity.”’

The court made other findings with respect to mis-
representations as to title and as to the amount of in-
cumbrance on the land, but we are of opinion such find-
ings, standing alone, would not justify a decree for plain-
tiff. 'We are also convineed that, while opportunity was
afforded the plaintiff to see the farm, sufficient misrepre-
sentations of fact were made to him to justify the finding.
and decree of the district court.

A cross-petition was filed by the defendant, asking
specific performance of the contract for the convey-
ance of plaintiff’s land in Custer county. This was
properly denied by the district court. Several of de-
fendant’s witnesses testified that, on the day plaintiff
examined the farm, defendant told him that he could take
the land at 320 acres, or measure it, or have it surveyed;
but this testimony is considerably shaken by the fact
that the witnesses do not agree as to the time and place
of the alleged conversations. Upon the whole case we
are satisfied that the district court reached the proper
conclusion, ‘

AFFIRMED.
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Rose, J., not sitting.

CornisH, J., concurring.

I agree to the law as stated, in its application to the
ease in hand and to rescission cases generally. The
opinion properly distinguishes the case as one in equity,
asking that the parties be placed wn statu quo, and not
one where the plaintiff is seeking damages for fraudu-
lent representations on the ground that he is entitled to
the benefits of his contract as made. In fthe latter
class of cases, the question may always arise whether,
ander the circumstances, the plaintiff had a right to
rely upon the representation made.

Aptce B. E. MrrcHELL, APPELLEE, V. BROTHERHOOD OF
LocoMoTIVE FIREMEN AND KENGINEMEN, APPELLANT.

Tirep OcTtoBer 18, 1919. No. 20539.

1. BEstoppel: CHANGE OF POSITION. Where a party gives a reason for
his conduct and decision touching anything involved in a cen-
troversy, he cannot, after litigation has begun, change his ground,
and put his conduct upon another and a different consideration. He
is not permitted thus to mend his hold.

2. Insurance: Proor oF DEATH: WAIVER. ‘Where, upon proof of death
being furnished to a fraternal beneficiary association, the proofs
_not being in strict conformity with the rules and by-laws of the or-
der, no objection was made to the form of proof, and the claimant
wag informed that the association “cannot make payment until
furnished with positive proof of death,” and that, “upon receipt of
such proof of death, payment of the claim will be immediately
made,” held, that strict conformity of the proof to the requirements
of the by-laws was waived, and the only thing necessary to estab-
lish liability was “positive proof of death.”

A bylaw of a fraternal beneficiary association
providing that the association “shall only be liable for the pay-
ment of a death claim when there is positive proof of death,” the
words “positive proof” must be held to mean proof as positive as
the circumstances reasonably afford, and positive enough to satisfy
the judgment of reasonable men. The production of the dead body
of the deceased is not indispensable.
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AppeaL from the distriet court for Douglas county:
ArtrUr C. WAKELEY, JuncE. Affirmed.

Vinsonhaler, McGuckin & Caldwell, for appellant.
James E. Rait, contra.

LetTowN, J.

The husband of the plaintiff held a life insurance
certificate in the defendant association. Ile was a
night watechman upon a railroad bridge then being
constructed at Omaha across the Missouri river. In
going to work it was usual for him to cross from the
old bridge to the new bridge by means of a plank in
place at a certain point. He was last seen about 7:30
on the night of October 30, 1916, when he told a com-
panion he was going to an engine on the bridge to eat
his lunch. His lunch was found next morning uncaten.
His hat was found upon some lattice work below the
old bridge near the plank, but his body was never re-
covered, although a thorough search was made. Mrs.
Mitchell presented a claim to the defendant for the
amount of the certificate, and accompanied it with a
copy of the report made by a special master in an ac-
tion she had brought in the United States district
court, against the corporation by whom he was employ-
ed, to recover compensation. This report stated the
facts very fully, and found that Mitchell was dead. In
the letter acknowledging the receipt of the claim and
report, defendant, by its general seeretary and treasurer,
quoted a portion of its laws with reference to ‘“Dis-
appearance of Members,”” and stated that it would not
pay the amount due upon the certificate until it was
“furnished with positive proof of death,”” and further
stated, ““upon receipt of such proof of death, payment
of the claim will be immediately made.”” Plaintiff
then began suit. The petition did not set out a copy
of the certificate, nor state its date, alleging it was in
the hands of defendant. Defendant answered, admitting
the issuance of a certificate, and that it was in full
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force and effect on the 30th day of October, 1916, and
pleaded that proofs of death had not been furnished
as required by the by-laws, that the policy was not pay-
able until such proof was furnished, and demying the
other allegations of the petition.

At the time of the trial the defendant filed an amend-
ed answer, denying that the policy was in full force
and effect, alleging that it was void on account of cer-
tain false statements made by the deceased as to his
physical condition in his application for insurance made
January 5, 1910, on which the policy was iss aued, and set-
ting up failure to furnish proof of death. The reply
denies that deceased made application for a certificate
on January 5, 1910, or made any false or fraudulent
statements; alleges that he had been a member for
many years prior to that time, and had paid all dues
and assessments, denies that he was ever suspended
or expelled, or that he ever executed an application for
reinstatement. At the trial it was stipulated that de-
ceased joined the defendant order many years prior to
September, 1910.

All the facts with reference to the membership of
deceased in this order and as to his payment or nonpay-
ment of assessments prior to January 5, 1910, are
neither pleaded nor proved. Plaintiff relies upon mem-
bership begun in 1905. Defendant asserts no member-
ship before 1910.

Plaintiff was permitted by this court to file an amend-
ed reply alleging waiver and estoppel by reason of its
promise, before the action was begun, to pay plaintiff’s
claim as soon as proofs of death were furnished.

““Where a party gives a reason for his conduct and
decision touching anything involved in a controversy,
he cannot, after litigation has begun, change his ground,
and put his conduct upon another and a different con-
sideration. He is not permitted thus to mend his hold.
He is estopped from doing it by a settled principle
of law.”” Railway Co. v. McCarthy, 96 U. S. 258. Ballon
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v. Sherwood, 32 Neb. 666; Frenzer v. Dufrene, 58 Neb.
432; State v. County C’ommwswners 60 Neb. 566;
Hiscson Map Co. v. Nebraska Post Co., 5 Neb. (Unof.)
388; First State Bank v. Stephens Bros., 74 Neb. 616.

Defendant knew of the statements made in the ap-
plication. It was also advised, before it promised to
pay the loss when proofs were furnished, of the fact
a witness had testified before a special master in United
States district court, that decedent had received an in-
jury in a railroad wreck on December 5, 1905, that he
was operated upon, a portion of his skull removed,
and a silver plate placed over the opening, and had
since suffered from dizzy spells and epilepsy. This
was sufficient notice of a probable defense, and if it
desired to assert it, it should not have put its refusal
to pay upon the other ground only. We are of the
opinion that defendant is estopped to defend upon the
ground first set up in the amended answer.

The finding of the jury as to the fact of death seems
to be supported by the evidence. There is proof that
there were piling and timbers in the river under the
place where deceased’s hat was found, and that it was
65 feet from the floor of the bridge to the surface of
the water. It is also shown that a young woman had
been drowned near the bridge a few days before, and
that neither her body nor that of Mitchell were ever
found, though diving, dynamiting the river, using grap-
pling irons and other means were resorted to. It is a
well-known fact in the locality that bodies of persons
drowned in the Missouri river are not uncommonly
never recovered. The defendant offered to pay if ‘‘posi-
tive proof’’ was furnished. This must be held to mean
proof as positive as.the circumstances reasonably af-
ford, and positive enough to satisfy the judgment of
reasonable men. Otherwise, where, as in convulsiong
of nature, such as floods, tornadoes and tidal waves,
or in catastrophes such as conflagrations or cxplosions,
where it is very frequently impossible to furnish abso-
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lute proof of death by the production of the body, the
insurer might escape a just liability.

The proof furnished was not in accordance with the
rules of the society, but it was impossible to make
such proof. In the letter referred to, no objection is
made as to the form of the proof furnished, but only
as to the fact of it not being ‘‘positive.”” It is the
quantum of proof, and not its form, that is criticized.
The plain inference is that the requirement that the
proofs be executed in accordance with the laws of the
defendant was waived, if it was sufficient as to the fact
of death. The jury was satisfied upon this point, and
there is sufficient evidence to sustain its finding, though
it might almost as well have found to the contrary.

Upon the whole record we find no prejudicial error.

AFFIRMED.

Bexsamiy F. Morcax, appELLEE, v. CiTY or Farns City,
ET AL., APPELLANTS.

¥rLep Ocroser 18, 1919. No. 21256.

1. Statutes: AMENDMENT. An amending statute was passed with an -
emergency clause amending section 5119, Rev. St. 1913. Afterwards
at the same session another act without an emergency clause was
passed and approved amending the same section. Held, that the
first act was in force until the later act became operative three
months after the adjournment of the session.

Where, by amendment and repeal, the words of
a former statute or section of a statute are changed in some re-
spects, but it is intended that the statute shall continue to operate,
it is not strictly a repeal, but a continuation of the former law as
amended.

‘3. Municipal bonds should be issued in conformity io the proposition
adopted by the electors, and to the statute in force at the time of
their issuance. )

4. Statutes: PresuMPTION. The legislature must be presumed to know
the state of legislation, more particularly the changes in the former
law made by amendments during its session, and to intend the
consequences of its action.
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Morgan v. City of Falls City.

AppeaL from the district court for Richardson county:
Jorx B. Rarer, Jupnce. Affirmed.

Frank N. Prout and Frank A. Hebenstreit, for ap-
pellants.

John Wiltse and James E. Leyda, contra.

J. J. Thomas, amicus curie.

n

Lerron, J. :

Action to enjoin the issuance of certain municipal
bonds. The district court granted a permanent in-
junction. Defendant appeals. The controversy grows
out of the following faets. Prior to 1919, section 5119,
Rev. St. 1913, as amended (lL.aws 1917, ch. 103), which
relates to cities of the second class from 1,000 to 5,000
inhabitants, within which class Falls City is embraced,
provided that bonds might be issued to pay for the
erection or extension of water works, when authorized by
three-fifths of the legal voters of the city, the bonds to be-
come due in 20 years from the date of issuance, and
payable any time after 5 years.

The legislature of 1919 passed three separate acts for
the purpose of amending this section, chapters 46, 48,
and 52, Laws 1919. Chapter 52 was approved April 3,
1919. Chapter 46 was approved April 16, 1919. Neither
of these acts contained an emergency clause, and could
not become effective until three months after the ad-
journment of the legislature. Chapter 48 contained an
emergeney clause, and went into effect on the date of
its approval, April 7, 1919. It was under this act that
the proceedings to issue the bonds were initiated. After
the bonds had been voted, but before their issuance,
chapter 46, the later act, went into effect. Chapter 48
provided such bonds should become due in not to exceed
40 years from date of issuance, and payable any time
after 10 years. The later act made them become due
in 20 years and payable any time after 5 years. The
due date specified in the proposed bonds is 20 years,
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which is allowable under chapter 48, but the time in
which they may become payable is ﬁxed at ““‘any time
after 10 years,’’ which is not permitted by the statute
now in force. This is a substantial change and one
affecting the rights of taxpayers.

Appellant first contends that, since section 5119 had
been amended and repealed by chapter 48, it was no
longer in existence, and could not he amended by chap-
ter 46; but we have held that where by amendment and
repeal the words of a former statute are changed in
some respect, but it -is intended that the statute shall
continue to operate, it is not strictly a repeal, but a
continuation of the former law as amended. State ».
Wish, 15 Neb. 448; State v. Bemis, 45 Neb. 724.

Section 5119 retained its identity. Omnly miner changes
were made in its substance. It was in full force and
effect, and the title of the amending act was sufficient.

It is next contended that since the statute gives the
city the right to pay at any time after five years, in-
stead of after ten years, as specified in the proposi-
tion which was voted upon, the statute governs, and
they may be issued payable at any time after five years.
This argument is unsound. The propositions to make
the bonds payable at any time after five years was never
submitted to the voters, hence was never adopted by
them. Bonds issued must conform to the proposition
adopted by the electors. It is to be borne in mind that
this is an action to restrain the issuance of bonds, and
not an action by a bona fide purchaser.

The general rule is that bonds must be issued in con-
formity with the statute in force at the time of issu-
ance. People’s Bank v. School District, 3 N. Dak. 496;
Barnum v. Okolona, 148 U. 8. 393; PBarnett v. Denison,
145 U. S. 135; Brownell v. Town of Greenwich, 114 N.
Y. 518.

There may be exceptions to this rule on account of
saving clauses in the act providing for their issuance,
or by reason of a general saving clause in statutes gov-
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erning the amendment or repeal of laws, but nothing is
alleged which brings the case within any exception.

The legislature must be presumed to know the state
of legislation on the subject matter, more particularly
the changes in the former law made by its enactments
at that very session, and to intend the consequences of
its action. Under the law we can take no other course
than to affirm the judgment of the district court holding
the proposed issue of bonds unauthorized.

AFFIRMED.
DeAN, J., not sitting.

StaTE, EX REL. COUNTY ATTORNEY, APPELLANT, V. FRANK
F. WiLioTT, APPELLEE.

FrLep OcToseER 18, 1919. No. 21099.

1. Officers: APPOINTEE: RIGHT To HoLD OvEr, An appointee to fill a
vacancy in a public office is generally entitled to the benefit of a
statutory provision that officers shall hold over until their suc-
cessors are elected and qualified. i}

: VACANCY. As a general rule, the appointing power has no
vacancy to fill upon the expiration of a term of office, where the
incumbent is entitled to hold over until his successor is elected and
qualified. .
: CHANGE oF TERM. Where the tenure of a public office is
fixed by statute, the appointing power cannot change the term as a
condition of appointment.
: APPOINTMENT: CONDITION. An appointing officer or board,
as a condition of making an appointment, cannot exact of an ap-
pointee the surrender of any right, privilege or emolument apper-
taining to the office, and this principle cannot be evaded by estoppel.
. T'eryM. The time for which the right to hold over exists is
as much a part of the incumbent’s term of office as the fixed statu-
tory period.
: VacaNcy. Where a sheriff having the right to hold over
retains his office, and to protect that right files with the county
clerk a proper official bond, which is presented in due time to the
county hoard for their approval, their arbitrary refusal to act on
the bond or to approve it within the time prescribed by law does
not create a vacancy for them to fill or oust him from office.
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ArpeaL from the district court for Boone county:
Freperick 'W. Burron, Junce. Affirmed.

R. D. Flory and W. J. Donahue, for appellant.
Albert & Wagner and F. D. Williams, contra.

Rosg, J.

This is an action in the nature of quo warranto pros-
ccuted in the name of the state on the relation of the
county attorney of Boone county to oust respondent
from the office of sheriff. The action was dismissed, and
relator has appealed.

Otto Anderson, sheriff of Boone county, died October
29,-1918. He had been a candidate to succeed himself
at the general election to be held November 5, 1918.
His name remained on the official ballots after his death,
and the election returns showed that he received the
highest number of votes cast for that office. It thus
happened that there was a vacancy in the office of sheriff
October 29, 1918, for the unexpired term, and that
Anderson’s successor for the regular ferm beginning
January 9, 1919, was not elected at the general election
November 5, 1918. The county board, November 2, 1918,
appointed respondent to fill the vacancy caused by the
death of Anderson. Respondent qualified, entered up-
on the duties of his office, and is the present incumbent,
claiming the right to hold over. The county board
met January 20, 1919, and declared that respondent
had no right to hold over for the following reasons:
He was appointed to fill an unexpired term ending Jan-
uary 9, 1919, and a bond entitling him to hold over was
not filed within the time prescribed by law. The county
board then proceeded to fill the office of sheriff by the
appointment of F. B. Waring.

Did respondent’s tenure under his appointment end
January 9, 1919, leaving a vacancy to be filled by the
county board? An appointee to fill a vacancy in an
office is protected by a general statutory provision that
officers shall hold over until their successors are elected
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and qualified. State v. Metcalfe, 80 Ohio St. 244 ; Sack-
ett v. State, 74 Ind. 486. As a general rule the appoint-
ing power has no vacancy to fill upon the expiration of
a term, where the incumbent is entitled to hold over
until his successor is elected and qualified. Re Adwisory
Opinion to Governor, 65 Fla. 434, 50 L. R. A. n. s. 368,
and cases cited in note. The death of Anderson did
not occur 30 days before the general election, and un-
der the statute the vacancy could not be filled thereat.
Rev. St. 1913, sec. 2278. The vacancy, therefore, was
properly filled by the appointment of respondent, and
thereafter there was an ‘‘incumbent to continume in
office until his successor is elected and qualified.”” Rev.
St. 1913, sec. 2275. His tenure under his appointment
and the statates did not terminate January 9, 1919.
Rev. St. 1913, secs. 1967, 2280. The time for which the
right to hold over exists is as much a part of the in-
cumbent’s term of office as the fixed statutory period.
S.ate v. Metcalfe, 80 Ohio St. 244,

It is argued, however, that respondent agreed with
the county board that his term of office under his ap-
pointment should expire January 9, 1919, and it is in-
sisted that he is estopped to declare the contrary. Where
the tenure of office is fixed by statute, the appointing
power cannot change the term as a condition of appoint-
ment. It is a well-settled rule of law, founded on the
imperative demands of public policy, that an appoint-
ing officer or board, as a condition of exercising the
appointing power, cannot exact of an appointee the
surrender of any right, privilege or emolument apper-
taining to the office. This rule is not defeated by estop-
pel. Gallaher v. City of Lincoln, 63 Nebh. 339; Abbott ».
Hayes County, 78 Neb. 729; Throop, Public Officers,
sec. 456. The conclusion, therefore, is that respondent’s
tenure of office under his appointment did not expire
January 9, 1919.

Did respondent lose his right to hold over by failing
to give an official bond within the time prescribed by
law? The statute provides:
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““When it is ascertained that the incumbent of an
office holds over by reason of the nomnelection or non-
appointment of a successor, or of the neglect or refusal
of the successor to qualify, he shall qualify anew within
ten days from the time at which his successor, if elect-
ed, should have qualified.”” Rev. St. 1913, sec. 5723.

Relator insists that the office of sheriff became vacant
because respondent did not give a bond, with the approval
of the county board indorsed thereon, by January 19,
1919. A good and sufficient bond executed by respon-
dent in substantial compliance with the statutes was
executed by respondent, filed with the county clerk
December 13, 1918, and presented to the county board
in the usual manner in due time for their approval.
The county board, knowing that respondent claimed
the right to hold over, did not approve or reject his
bond or make any objection thereto until January 20,
1919, when they declared a vacancy because it had not
heen approved by them in time.

In exercising his right to hold over, respondent in due
time complied with all statutory requirements. He
was in possession of the office performing its functions
under a valid appointment. The failure of the county
board to approve his bond was not attributable to him,
but was an arbitrary departure from their official duty,
based either on a misapprehension of the law or on a
preconceived purpose to prevent him from exercising
his right to hold over. In either aspect the result is the
same. The unauthorized conduct of the county board
did not create a vacancy or oust respondent from his
office or force him to resort to mandamus for the ap-
proval of his bond as a condition of holding over. Re-
spondent was not seeking to oust a present incumbent.
For the purpose of defending a writ of ouster his title
is sufficient. The approving of the proper bond when
presented in due time was not a favor to respondent,
but a duty to the public. In law the bond was delivered.
For the official acts performed under it during respon-

103 Neb.—51.
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dent’s incumbency both principal and surety are bound.
The case is governed by the rules announced in Duffy
v. State, 60 Neb. 812, where the cases upon which relator
relies are distinguished. See, also, McCracken wv.
Todd, 1 Kan. 148; Young v. State, 7 Gill & J. (Md.)
253; Throop, Public Officers, sec. 183; Mechem, Pub-
lic Officers, sees. 311-313.

The writ of ouster was properly denied and the dis-
missal of the action is

AFFIRMED.
DEeav, J., not sitting.

In e ArrricaTion oF Arson B. CorE.
Avsox B. Cour, appELLANT, V. WiLLIaM T. FENTON, WaR-
DEN, APPELLEE.

FiLep OcToBER 18, 1919. No. 21206.

1. Criminal Law: INForRMATION: Howmicipe: PLEA oF Guinry: DETER-
MINATION OF DEGReE. When a defendant pleads guilty to an in-
formation charging murder in the first degree, he is not required,
nor even allowed, himself, to determine the degree of the crime;
under such an information he might be convicted of murder of ei-
ther degree or of manslaughter. The court should determine from
the evidence the degree of the crime.

: HomicipE: PUNISEMENT. The determination of the degree

of the crime does not necessarily involve the determination of the

punishment for the crime when the degree has been determined.

: JOINT INFORMATION: PLEA OoF GUILTY: PROCEDURE. When
one of two defendants jointly charged with murder enters a plea
of guilty, even if it is entered in the progress of the trial, and
there had been no request for separate trials, the practice regularly
would be to proceed with the trial as to the defendant not pleading
guilty separately, and not take the evidence as to the degree of
the crime of the defendant pleading guilty in and as a part of
the trial of the other defendant.

4, : : : EVIDENCE: WAIvVER, In such case, if neither
defendant asks for such separation, and the evidence against both
is taken together, the parties so consenting to that manner of
procedure cannot afterwards contend that for that reason the judg-
ment finally rendered is absolutely void.
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: Prea oF GuiLTy: ERRoR AFTER PLEA: REMaND. Upon pro-
ceedings in error in a criminal case, if prejudicial errors have oc-
curred only after the defendant’s guilt has been determined, the
judgment will be found to be erroneous, and will be reversed and
the cause remanded for correct proceedings subsequent to the de-
termination of the defendant’s guilt.

6. Habeas Corpus: VALID CoNVICTION: UNAUTHORIZED JUDGMENT: PRO-
ceEpTRE. If upon a valid conviction of guilt the court renders a
judgment unauthorized by law, and the defendant is being im-
prisoned under such void judgment, he may be released from such
imprisonment by a writ of habeas corpus, but in such case he will
not be discharged from custody if it appears that he is charged
with a crime in a valid information.

: PurposE oF WrIT. The writ of habeas corpus is not a writ
for the correction of errors, and will not be allowed to be usad
for that purpose.

: Errors: CorrecTioN. If the proceedings subsequent to con-
viction are erroneous, such errors can be reviewed and corrected by
proceedings in error in the regular course of the law, but not by
the writ of habeas corpus.

ArpeaL from the district court for Lancaster county:
Wirrarp E. Stewart, Jubce. Affirmed.

J. M. Priest, for appellant..

Clarence A. Davis, Attorney General, and George W.
Ayres, contra.

SEDGWICK, J.

This appellant was convicted of murder in the first
degree in the district court for Howard county and
scntenced to death, and afterwards brought this peti-
tion in the distriet court for Lancaster county for a
writ of habeas corpus. The application for the writ
was overruled, and he has appealed to this court.

The petitioner first entered a plea of not guilty to
the information against him, and after the jury had
been impaneled and the trial had begun, he withdrew his
plea of not guilty and entered a plea of guilty. The
information charged both himself and one Grammer
with the crime of murder, the petitioner as the prin-
cipal and Grammer as accessory before the fact. The
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trial began as against them both jointly, and after the
petitioner had changed his plea to guilty, the trial
continued as against them both jointly, without objec-
tion on' the part of cither defendant. When the evi-
dence was introduced as tending to show the degree
of the petitioner’s guilt, the court informed the jury
that they must not consider such evidence as evidence
against the defendant Grammer, and so the trial pro-
cceded. The court submitted the question to the jury
as to the punishment to be inflicted. The jury found
that his punishment should be death, and the court en-
tered judgment against him accordingly.

The General Statutes of 1873, p. 720, defined the crime
.of murder in the first degree, as follows: ‘‘If any per-
son shall purposely, and of deliberate and premeditated
malice, or in the perpetration, or attempt to perpetrate
any rape, arson, robbery, or burglary, or by administer-
ing poison or causing the same to be done, kill another;
or, if any person, by wilful and corrupt perjury, or
by subornation of the same, shall purposely procure the
conviction and execution of any innocent person; every
person so offending shall be deemed guilty of murder
in the first degree, and, upon conviction thercof, shall
suffer death.” This was amended in 1893 (Laws 1893,
ch. 44, Rev. St. 1913, sec. 8581) by adding the words, ‘“or
shall be imprisoned in the penitentiary during life, in the
discretion of the jury.”” But section 489 of the Criminal
Code (Gen. St. 1873, p. 830), as follows: ‘“That in all
trials for murder, the jury, before whom such trial is
had, if they find the prisoner guilty thereof, shall as-
certain in their verdict, whether it be murder in the
first or second degree, or manslaughter; and if such per-
son be convicted by confession, in open court, the court
shall proceed by examination of witnesses, in open
court, to determine the degree of the crime, and shall
pronounce sentence accordingly’’—was not changed, and
is now section 9139, Rev. St. 1913. The words added to
the section defining the crime of murder, ‘‘or shall be
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imprisoned in the penitentiary during life, in the dis-
cretion of the jury,”’” assume that, even in murder cf
the first degree, the circumstances may be such that the
death penalty should not be inflicted, and this is the only
authority in our law for substituting imprisonment for
life for the death penalty. The duty of the court to
determine the degree of the crime if the conviction is
“‘by confession, in open court,”” has not been changed,
and it is argued that the lawmakers intended that
the court should also in such case determine whether
the convicet ‘‘shall suffer death or shall be imprisoned
in the penitentiary during life,”” by the words, ‘‘and
shall pronounce sentence accordingly,’”” which werc
left unchanged when the new provision as to punishment
for first degree murder was introduced into our law in
1893; that is, that the court should have determined,
not only the degree of the crime, but also the penalty,
instead of submitting that question to the jury, and
that the judgment of conviction against the petitioner
was therefore void. The provisions of the statute are
not as clear as they might be in such case. When a de-
fendant pleads guilty to an information charging murder
in the first degree, he is not required, nor even allowed,
himself, to determine the degree of the crime, since un-
der such an information he might be convicted of murder
of either degree or of manslaughter. The provision,
then, that the court upon conviction by confession should
determine from the evidence the degree of the crime
was appropriate and necessary. It seems to be contended
that to determine the degree of the crime involved the
determination of the punishment for the crime when the
degree has been determined, but this is a mistake. The
two matters are entirely distinet; and, while one might
expect that when upon a plea of guilty the court deter-
mines the degree of the crime, the court might also be
required to determine the punishment, still the degree
of the crime might be fixed by the court, and the ques-
tion of the punishment, whether by death or life im-
prisonment, be submitted to the jury.
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If the attention of the legislature is called to the in-
consistencies of these statutes, undoubtedly the law will
Le so written as to make its application definite and
plain in all cases.

When one of two defendants jointly charged with
murder enters a plea of guilty, even if it is entered in
the progress of the trial, and there had been no request
for separate trials, the practice regularly would be to
proceed with the trial as to the defendant not pleading
guilty separately, and not take the evidence as to the
degree of the crime of the defendant pleading guilty
in and as a part of the trial of the other defendant.
But if neither defendant asks for such separation, and
the evidence against both is taken together, the parties
so consenting to that manner of procedure cannot after-
wards contend that for that reason the judgment finally
rendered is absolutely void. The fact that that evi-
dence was taken in connection with the trial of the other
defendant such practice not having been objected to
hy either party will not render the judgment void. If
it should be thought to be so irregular as to amount
to prejudicial error, the error would be corrected in
the ordinary proceedings in error for that purpose.
If the court is without jurisdiction to render the judg-
ment, and the defendant is being imprisoned under
such void judgment, he may be released from such im-
prisonment by a writ of habeas corpus, but in such case
if he has been ‘‘properly informed against by informa-
tion or indictment charging a crime before a court of
competent jurisdiction, on a habeas corpus proceeding
he should be discharged from his confinement on the il-
legal commitment, and remanded to the custody of the
court having jurisdiction of the information or indiet-
ment pending against him.”” Michaelson v. Beemer, 72
Neb. 761. The petitioner was not being punished under
this conviction, he was being held only for safe keeping
tpon conviction of a crime not bailable. His confinement
was, therefore, not illegal.
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A writ of habeas corpus is not a writ for the cor-
rection of errors and will not be allowed to be used for
that purpose. Michaelson v. Beemer, 72 Neh. 761. If
for any reason the court is without jurisdiction to
try and determine the guilt of defendant, a judgment
of conviction will be void; but, if prejudicial errors have
occurred only after the defendant’s guilt has been de-
termined, the judgment will be found to be erroneous,
and will be reversed and the cause remanded for cor-
rect proceedings subsequent to the determination of the
defendant’s guilt. McCormick v. State, 66 Neb. 337, 71
Neb. 505.

In this application for the writ of habeas corpus,
the proceedings prior to his conviction are not complain-
ed of, and if the proceedings subsequent to convietion
were erroneous, his remedy was by petition in error, so
that the whole record of his trial would be brought
before the court and all errors corrected, and a proper
trial awarded. He is not entitled to discharge upon the
writ of habeas corpus. The decision of the district
court refusing to discharge the petitioner from custody
upon his application is right, and is

AFFIRMED.

The following opinion on motion for rehearing was
filed November 21, 1919. Rehearing denied.

Prr Curiam, .

The petitioner for a writ of habeas corpus had filed
a very earnest brief upon his motion for a rehearing
of our former decision, ante, p. 802. In his petition
for the writ he alleged that he was tried in the district
court for Howard county; that he pleaded guilty to the
charge of murder in the first degree, and was sentenced
thereon. His petition contains some of the records ot
the proceedings, from which it appears that he was
tried with one Grammer. In the hearing upon this
application in the district court, there was a stipulation
of facts by the parties, from which it appeared that
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this petitioner was tried with Allen Vincent Grammer.
The stipulation recited a part, but not all, of the in-
structions of the court in that case; and that a ‘“copy of
the evidence offered and received on behalf of the
petitioner is hercby made from the original transeript,
on file in the office of the clerk of the supreme court of
Necbraska.”” But the transcript in this case does not
contain the evidence embraced in the original tran-
script in the case against Grammer and Cole, which
cvidence was referred to and partly quoted in our opin-
ion in that case. Grammer v. State, ante, p. 325. When
a defendant is convicted and sentenced in a court of
competent jurisdiction, habeas corpus is not available
for the correction of errors in the proceedings. If for
some reason the courtin the particular caseis without
jurisdiction, the petitioner must make that appear. All
presumptions are in favor of the jurisdiction of the court.
The petitioner now seems to argue that he can allege
that the trial court lost its jurisdiction because of the
manner in which it was tried and for lack of particular
cvidence, and so be discharged from custody without
showing to the court upon his application for habeas
corpus what the evidence was in the trial of Grammar
and Cole. As he has identified that case as the case in
which he was tried, and has quoted a part of the record
in that case, which is one of the records of this court,
we referred in our opinion to some of the facts con-
tained in that record as illustrating the fact that the
applicant for this writ had not offered sufficient facts
from the record of his conviction to enable the court to
determine whether the trial court was without juris-
diction to pronounce the judgment against him.
The motion for rehearing is
OVERRULED.
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Ix RE APPLICATION ¥FOR PERMISSION TO ATTACH IN CASE OF
Fersox ET AL. v. Armour & CoMPANY ET AL.

FiLep OcrtoBer 18, 1919. No. 21281.

Attachment: JurispicTioN. Neither the county judge nor the judges
of this court can allow an allachment in an action pending in ths
district court when a judge of that court is present in the county
where the action is pending, and is capable of acting.

Original application for permission to levy an attach-
ment. Application dewied.

John 0. Yeiser, for applicant.

Sepewick, J. .

These plaintiffs began an action in the district cour
for Douglas county against several residents of this
state and several nonresidents. After the action had
been pending for some time, the plaintiffs applied to
this court for an order by the court, or some member
thereof, allowing the amount in value of the property of
the nonresidents that may be attached in such action
and fixing the amount of bond to he given by plaintiffs
under section 7732, Rev. St. 1913. The amendment of
this section in 1911 (Laws 1911, ch. 168) provides: ‘‘If
the demand is not founded on contracr, the original
petition must be presented to some judge of the supreme,
district or county court, who shall make an allowance
thereon of the amount in value of the property that may
he attached, and the amount of bond, if any, to be
oiven by plaintiff.”’

The first question presented by this application is as
to the jurisdiction of the judges of this court to make
such order. The application is made here, and not in
the county or district where the action is pending, and
it is conceded that the judges of the district court are
in that county and that application has been made to
them and refused.
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Section 7779 Rev. St. 1913, provides that attachment
under the preceding section ‘‘may be granted by the
court in which the action is brought, or by a judge there-
of, or by the county judge of the county,”” and in Reed,
Jones & Co. v. Bagley, 24 Neb. 332, it was decided
that, when the county judge granted an attachment in
an action brought in the district court, ‘it will be
presumed * * * that the judge of the distriet court
was absent from such county.”’

In the opinion it is said: ‘‘It will be presumed that
the judge of the district court was absent from Cedar
county when the application for the attachment was made
to the county judge for that county, and that the order
for the attachment was duly made by the judge of Cedar
county. The authority conferred upon county judges, in
cases where the debt is not due, is for the putrpose of
preventing a failure of justice.”” In such case, unless
the attachment is allowed when applied for when the
action is begun, it may be entirely ineffective, and
hence ‘‘the ends of justice’’ require that the application
be heard at once. To meet this requirement, if the
judges of the court having jurisdiction of the action
cannot be reached, the county judge may act for them in
this preliminary matter, but the county judge cannot act
if the judges of the district court can be reached. With
this construction of that statute before them, the legis-
lature used the same language in the amendment of 1911
—and must have considered that this amendment would
be similarly construed. The fact that by the provision
of the Constitution this court has no original jurisdiction
in such an action adds great force to this conclusion.
The statute in question confers the same duty and the
same authority upon the county judge that it does upon
the judges of this court. 'We then have no more
jurisdiction in such a case than the county judge
has. It is incredible that the legislature ecould
intend that, when a case was pending in the district
court and the judges of that court were present, the
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county judge could interfere and make orders allowing
attachment, fixing the amount of property that could be
attached, and the amount of bond to be given. If the
legislature did not intend that the county judge should
have such powers, it was not intended that judges of
this court should have. The provision is precisely the
same in regard to both. The dictum in Calvert v. State,
34 Neb. 616, is disregarded.

We conclude, therefore, that neither the county judge
nor the judges of this court can allow an attachment in
an action pending in the district court when a judge of
that court is present in the county where the action is
pending, and is capable of acting.

The application is
DEniED.

BensamIiy S. BAKER, APPELLANT, V. HARLEY (. MOORHEAD,
APPELLEE.

FrLep OctoBER 18, 1919, No. 21245,

1. Constitutional Law: CoNSTITUTIONAL CONVENTION: ELECTION OF MEM-
Bers. The words, “The convention shall consist of as many mem-
bers as the house of representatives, who shall be chosen in the
same manner” contained in section 2, art. XV, Constitution, pro-
viding for the election of members to a constitutional convention,
refer to the manner of electing representatives provided for in the
Constitution, and a statute, which provides for nomination of mem-
bers to a constitutional convention by petition only, and which is
in other respects unlike the general law relating to primaries and
nominations by petition, is not unconstitutional as changing the
‘manner of election.

2. : : . Nor does the fact that the law under con-
sideration provides for election of members of the convention at a
special election, whereas representatives are required by the Con-
stitution to be elected at a general election, amount to a change
of manner.

3. H : . Section 13, art., XVI, Constitution, provid-
ing that officers “by the Constitution or laws made elective by the
people” shall be elected at a general election, provided for in the
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Constitution, was not intended to and does not include members of
a constitutional convention.

: ProOvViSIONS FOR CONSTITUTIONAL CONVENTION: CONSTRUCTION.
The general rule that the provisions of a Constitution will be con-
strued as mandatory, rather than directory, does not apply with
the same strictness to provisions of the Constitution providing for
future constitutional conventions, as it applies fo other parts of the
Constitution.

PROVISIONS FOR REVISION: CONSTRUCTION, A construction
of a provision of the Constitution which would make difficult or
impossible any fair and just method of revising it will not be
adopted by the courts.

Appean from the district court for Douglas county:
Avexanper C. Trour, JUuDGE. Affirmed.

Baker & Ready and John P. Breen, for appellant.
Abel V. Shotwell and W. W. Slabaugh, contra.

Anson H. Bigelow and C. 4. Sorensen, amici curice.

CorxisH, J.

Action to enjoin the election commissioner in Douglas
county from proceeding under chapter 196, Laws 1919,
providing for the election of delegates to a constitutional
convention, on the ground that the law is unconstitution-
al. From a judgment on sustaining the demurrer to the
petition, plaintiff appeals.

Chapter 196, unlike the general law for primary
clections and nominations of candidates, provides for the
nomination of delegates to the convention by petition
only, without party designation, on printed ballot. It
requires the signatures of five per cent. of the electors
in each district and verification by oath of five of them;
whereas, under the general law, in its application to
representatives, not more than 200 signers to a petition,
nor such verification, is required.

It is contended that these changes from the general
section 2, art. XV, Constitution, providing for the election
of members to a constitutional convention, which con-
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tains these words: ‘‘The convention shall consist of as
many members as the house of representatives, who
shall be chosen w the same manner,”’ ete. It is argued
that this provision of the Constitution is mandatory,
not directory, and that the law under consideration
violates it in that the members are to be chosen in a
manner different from that of choosing members of the
house of representatives.

In construing Constitutions, the same as with other
written instruments, the main inquiry is: What was the
intent? 1In Barkley v. Pool, 102 Neb. 799, we said: ‘‘The
general rule is that constitutional provisions are to be
construed as mandatory, unless, by express provision or
by mnecessary implication, a different intention is
manifest.”” The main reason for this rule is that in
Constitutions the sovereign power itself speaks and is
laying down rules which, for the time at least, are to
control alike the government and the governmed. It is
an instrument of a solemn and permanent character,
laying down fundamental maxims, and, ordinarily, is
not supposed to concern itself with mere rules of order
in unessential matters. Its directions are likely to be
intended as mandates, except in ecases where such a
construction would be so unreasonable that it becomes
apparent that such was not the intent. Again, in the
reasonable construction of a Constitution, it is to be
observed that those provisions which have to do with
the subjects and agents of the state—those provisions
limiting the powers of the legislature and officials, and
even those which have to do with amendments to the
Constitution—stand upon a somewhat different footing
from those which have to do with future attempts of the
sovereign power itself to draft a new Constitution. The
Constitution-makers of one generation would never really
intend to prevent the people of a succeeding generation
from exercising their sovereign right to alter or amend
their fundamental laws. If the spirit of our free in-
stitutions and republican form of government is to be
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preserved, some orderly and lawful way, avoiding tumult
or revolution, must exist to make Constitutions conform
to the will of the vast majority of the people. As said
in State v. Winnett, 78 Neb. 379, 387, 10 L. R. A. n. s.
149, the courts will avoid giving to a restriction an
interpretation which ‘‘might result in prohibiting any
amendment, however it might be desired by the great
mass of the people.”” In Prohibitory-Amendment Cases,
24 Kan. 700, Judge Brewer, in a case where a similar
provision of the Constitution had not been followed,
said (p. 710): ‘“‘The two important, vital elements in any
constitutional amendment, are, the assent of two-thirds
of the legislature, and a majority of the popular vote.
Beyond these, other provisions are mere machinery and
forms.”” We also quote from Green v. Weller, 32 Miss.
650, 684: ‘““The means provided for the exercise of
their sovereign right of changing their Constitation
should receive such a construction as not to trammel the
exercise of the right.”” It follows that the provisions
of a Constitution, providing for the calling of a future
convention for the drafting of a new Constitution, might
be construed as directory or recommendatory merely,
when other portions of it would not be.

‘With this in mind; and also the rule of construction
that laws will not be construed to be unconstitutional
unless plainly so, we will consider what was intended by
the above-quoted words of the Constitution. We are of
opinion that they refer only to the manner of election
of representatives that then prevailed and as set out in
the Constitution itself. At that time our later enactments,
governing primary elections and nominations by petition,
were unknown, and the words, ‘‘chosen in the same
manner,”’ could not have referred to these later en-
actments, nor have anticipated present methods of
nomination. The fact is, the manner of elections and the
manner of nominations are different subjects of con-
sideration. The Constitution-makers had only the former
in mind. They wished to preserve to the people the
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right of choosing members by election in the manner
therein provided—a free election by ballot; at an election
opened and conducted under general laws. See section
29, art. I, secs. 2, 3, 5, 15, art. III; and secs. 1-6; art.
VII, Constitution. It is not to be presumed from the
language used that it was intended to place restriction
upon future legislation of the kind under consideration. It
is not asserted that chapter 196 is unwise or unfair in
its provisions. It is just that sort of an enactment which
a legislature might think best for bringing about any
changes needed in the Constitution to make it comport
more nearly with the people’s will.

The enactment is to be construed as mandatory, so
that a statute, allowing the governor to appoint members
of the convention, or providing that they shall be chosen
by the legislature itself, or in any manner other than by
ballot at a free election by all qualified voters of the
state, would be unconstitutional. It cannot be construed
to intend to prohibit matters of mere form and ma-
chinery, that the people may deem necessary for secur-
ing a fair election of the delegates to the convention.

The law, evidently for the purpose of concentrating
the choice of the people at the election, provided that,
if the number of candidates equals or exceeds three
times the number of delegates to be chosen, then a
special primary election should be held and the number
reduced to two times the number to be chosen; otherwise
not. It follows that in some districts it may happen
that three candidates would appear on the ballot, and in
others only two. It is urged that this is special or class
legislation, violative of section 19, art. I11, Constitution.
We think not. The law is general and restricted by its
terms to no particular locality ; it operates equally upon
all of a group of objects; it is based on a rational
difference of situation and is not a special law.

The provision requiring the oath of five signers fo a
petition is objected to as an impediment and hindrance
to the voter’s right to have freedom in the matter of
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getting candidates upon the official ballot, and violative
of section 22 of the Bill of Rights. We hardly think
that this provision is unduly burdensome. It is in-
tended to prevent spurious petitions. The voter is still
free to vote for whom he wishes by writing the name on
the ballot.

Chapter 196 also provides for the clection of delegates
to the constitutional convention at a special and not
the general election. The question is raised whether this
provision is not contrary to section 2, art. XV, Con-
stitution, above quoted, and also to section 13, art. XV,
Constitution, which provides that all officers (except
certain ones named) ‘““by the Constitution or laws made

“elective by the people’” shall be elected at a general
election therein provided for.

We are satisfied that, while in some cases the time
of doing a thing may be part of the manner of doing it,
ordinarily this is not the case, and is not in this instance.
Bankers Life Ins. Co. v. Robbins, 59 Neb 170; Opinion
of the Justices, 76 N. H. 586.

We are also of opinion that members of the con-
stitutional convention are not officers intended to be
embraced in the provisions of section 13, supra. They
are not constitutional officers in a strict sense; they arc
officers who create a Constitution, rather than officers
who are created by the Constitution. Section 13, read in
connection with section 14, which has to do with terms of
office, would indicate that those provisions have to do
only with officers elected who have fixed terms of office,
and should be elected at an election called with reference
to the time of the beginning of their terms. The
members of the convention have no fixed term of office,
and, by the Constitution itself, the convention may be
called at any time within three months after the election
of its members.

The drafting of a new Constitution is likely to enlist
the attention of the entire people as much as or more
than any proposition that would come before them.
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There are good reasons why the members should be
clected at an election, freed from party politics, freed
from what might be the sinister influences of other can-
didacies, and freed from anything that might distract
ihe attention of the voter from those qualifications needed
in a member who is to perform so important a function.
We do not believe that the constitution-makers intended
that this provision of the Constitution should stand
in the way, to prevent the legislature from doing what,
to it, at the time may seem the wisest and best.

The initiative and referendum amendment, also voted
after the Constitution of 1875 was adopted, has a bear-
ing upon the question. Under this amendment, changes
in the fundamental law, drafted by a faction or party,
may be submitted to the people for adoption. Where
the changes are radical and uncertain, it may well be
better to have them formulated in a convention elected
by all the people and after extended discussion.

AFFIRMED.

Lizerra K. TANNER, APPELLEE, v. F. L. FRINK ET AL., AP-
PELLANTS.

FiLep OcroBer 18, 1919. No. 20578.

1. Frandulent Conveyances: CONVEYANCE BY PARENT To CHILD. “A con-
veyance without fraudulent intent, by a solvent man, of lands to his
wife or child, is presumed to have been made in consideration of
his moral obligation for the support and maintenance of the grantee,
and, in the absence of evidence of a contrary intent, will be held
to have transferred the entire title, both legal and equitable, so that
the transaction cannot be successfully assailed by subsequent credi-
tors of the grantor.” Hill v. Schmuck, 65 Neb. 173.

: InTENT. The question of fraudulent intent is to be con-

sidered as of the time when the conveyance is made, and with refer-

ence to the particular conveyance alleged to have been fraudulent
as against creditors.

APPEAL from the distriet court for Platte county:

George H. TrHoMAS, JUDGE. Reversed.
103 Neb.—52.
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M. D. Tyler and M. B. Foster, for appellants.
H. Halderson and H. C. Vail, contra.

CorxisH, J. :

On October 1, 1910, the defendant F. L. Frink pur-
chased land in Texas for a consideration of $12,210, pay-
ing $2,199.33 in cash, and giving his notes, secured by
vendor’s lien, for the balance. On December 16, 1913, a
personal judgment for $8,680.39 was had against him
in an action foreclosing the lien. This action is to sub-
ject to the payment of the judgment 80 acres of land,
standing in the name of Amy B. Frink, his daughter.
The consideration for this eighty was paid by him, and
he caused it to be deeded to his daughter March 15, 1909,
as a gift. Under this deed, recorded a few days later,
she took and has retained possession. It is alleged that
this deed was made to hinder, delay and defraud
creditors, and judgment that Amy B. Frink holds title to
said eighty in trust for creditors is prayed for.

At the time this voluntary conveyance was made by
Frink to his daughter, and at the time of incurring the
obligation, the basis of the judgment, October 1, 1910, it
does not appear that Frink had other indebtedness, or
that credit was extended on the basis of his ownership
of this or any other property. It would appear that,
at the time of making the voluntary conveyance to his
daughter, Frink was possessed of property as follows:
An equity in 80 acres of land in Platte county, worth
$6,700; money in the bank, $2,000; an automobile, $500;
and the land in controversy, $4,250; making a total of
$13,450. Ordinarily a man owning $13,450 worth of
property, with no debts, and who gives $4,250 of it to
his daughter as an advancement or settlement upon her,
could hardly be said to make the gift for the purpose
of hindering, delaying or defrauding creditors. No
doubt an exception to this rule may arise if it appears
that the gift is made for the purpose of avoiding or
defeating creditors in some more or less hazardous
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enterprise that the person is about to undertake. That
Frink owned $9,200 above his indebtedness, after deeding
the property to his daughter, is not admitted by plain-
tiff, but in the brief it is admitted that he was at that
time worth from $3,500 to $4,000 above his indebtedness.

It is strenuously insisted by plaintiff that the time of
Frink’s obligation should not date from the time the
contract was cntered into and the notes given, October 1,
1910, but should date from the time when a prior con-
tract was entered into for the purchase of the Texas
land, December 23, 1908, which contract provided for
the purchase of the land in the name of Frink’s wife,
and upon which a payment of $500 was made. It is
contended that in this prior contract Frink was the real
party in interest, and there is more or less evidence to
support this contention, denied by Frink. If, however,
we admit this to be true, then, while it would show
that Frink at the time had an indebtedness in the amount
of his notes given for the Texas land, it will also
increase his assets in the amount of the value of the
land.

In determining whether his voluntary conveyance to
his daughter was made to hinder, delay or defraud
creditors, we must look at the situation as it existed at
the time. The presumption must be that he thought
the land, which he was buying and making payments of
$2,199.33 upon, was worth what he was paying for it.
He would hardly anticipate at that time that the land
would be worth less, or anticipate this judgment of
$8,680.39. The gift would not necessarily or pre-
sumptively make difficult or impossible the payment of
any indebtedness that he would then know abovt, and
we can hardly find fraud intended or effected by it.
In Hill v. Schmuck, 65 Neb. 173, we held that a solvent
man is free, if done without fraudulent intent, to make
conveyances of his property to wife or children.

‘We reach this conclusion with some hesitation after
consideration of evidence. Assuming that the learned
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trial judge, who heard this case, would be right in
finding that Frink’s conduct and method of doing busi-
ness showed a disposition upon his part to cover up
and hide his property, so that it would not be accessible
for application in payment of his debts, still it is diffi-
cult to say that such disposition would play any part
in the transaction deeding the property in controversy
to his daughter. There would seem to have been no
necessity or motive for it at that time. Neither he nor
his vendor would anticipate the present situation—that
he would lose the land and still owe the major portion of
the consideration promised.

For other cases bearing upon this question, see Seeley
v. Ritchey, 76 Neb. 433; Johuson v. Johnson, 36 Neb.
700; Adler & Sons Clothing Co. v. Hellman, 55 Neb. -
266; Mclntyre v. Malone, 3 Neb. (Unof.) 159; Bump
Fraudulent Conveyances (4th ed.) secs. 248, 251, 255;
Hagerman v. Buchanan, 45 N. J. Eq. 292, 14 Am. St.
Rep. 732.

The judgment of the district court is

ReversED.

SEDGWICK, J., not sitting.

Omams Graix EXCHANGE, APPELLEE, V. NATIONAL SURETY
CompaNY, APPELLANT : CorRN ExcHANGE NATIONAL BaNk
ET AL., APPELLEES.

F1Lep OcToBER 18, 1919. No. 20505.

1. Carriers: BiLLs oF LapiNg: RiIcHTS OF BoNA FIDE PURCHASER.
‘Where the owner of goods has clothed another with apparent owner-
ship through the possession of an indorsed bill of lading, er one
made out to bearer, a bona fide purchaser or pledgee for value to
whom such bill of lading is transferred, or to whom a receipt is
transferred that has been obtained by means of the possession of
the bill of lading that shows title to such bill of lading in the
person transferring the receipt, is protected, because the real owner
is estopped from asserting ownership when he voluntarily places
the means within the hands of another with which to mislead
persons who without notice advance value thereon.
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2. Subrogation: Ricurs orF Surery. The right of a surety to be sub-
rogated to the rights of a creditor is not prejudiced by a stipula-
tion between creditors and the principal that certain perishable
property shall be sold and the proceeds delivered to a trustee to be
held to await the decision in a suit to be brought against the surety,
where, the suit having been commenced, the trustee is made a party
and the fund held by him is subject to the court’s order.

3. Principal and Surety: SusrocAaTioN. The dismissal by a creditor of
a replevin suit against a defendant, who is the principal on a surety
bond, where the sheriff’s return shows “no property found,” does
not affect the surety’s right of subrogation, and he is not thereby
discharged.

Aprpean from the district court for Douglas county:
Wirts G. Sears, Junce. Affirmed.

Alvin F. Johnson, for appellant.
Smith, Schall & Howell, contra.

DEavw, J.

This suit was brought by the Omaha Grain Exchange
on a surety bond to recover a balance of $2,993.03, the
purchase price of five cars of grain separately sold by
the Holmquist Elevator Company, the Vincent Grain
Company, and the Beal-Vincent Grain Company, the
latter two being practically the same company, to Wil-
liam B. Weekes, doing business as the Weckes Grain
Company. These parties will be hereinafter referred to
as Holmquist, Vincent, and Weekes, respectively. Weekes
and the three scllers were all members of the Omaha
Grain Exchange, and to the exchange the several claims
for the unpaid purchase price were assigned for col-
lection.

The exchange, to secure to the sellers payment for all
grain purchased by Weekes on its trading floor, had,
pursuant to its rules, exacted of him a bond in the penal
sum of $10,000. The bond sued on was executed by the
National Surcty Company. Weekes became insolvent
and was unable to pay the claims in controversy. Neither
Weekes nor the Weekes (Grain Company made any ap-
pearance in the case and as to them a default was
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cntered.  When the taking of testimony was concluded,
both parties moved for a directed verdict, whereupon
the court, by consent of the parties, discharged the
Jury and retained the case for determination. It ap-
pearing from the evidence that the Corn Exchange
National Bank and H. S. Clarke, Jr., its vice president,
were necessary parties, they were by the court’s order
Joined as defendants, and filed pleadings disclosing their
interests in the proceeds of the grain.

Judgment was rendered in favor of plaintiff and
against Weekes and his surety for $2,993.05, with
interest from August 10, 1916. Defendant Clarke, having
at the time in his possession the proceeds of the sale of
grain in question, under a stipulation or agreement
entered into by certain of the parties in interest that
will presently be noted, was ordered by the judgment of
the court to deliver to the Corn Exchange National Bank
such proceeds as he held in his hands. The surety alone
appealed.

The three sellers at the time the sale was made de-
livered the five bills of lading to Weekes, and, pursuant
to a custom of the exchange, Weekes gave to the re-
spective sellers a separate receipt for each of the five bills
of lading covering the grain purchased. Within a day or
two Weekes sold four of the cars of grain to the Van
Wickle Grain & Lumber Company, to whom he delivered
the four bills of lading, and from whom he accepted
four of the same kind of receipts for the hills of lading
that he had given to the sellers. The receipts are all
the same in form. A copy follows:

‘‘Omaha, Neb., June 21, 1916.

“No. —. Received of the Weekes Grain Company, of
Omaha, Nebraska, bill of lading executed by the C. &
N. W. R. Co., and dated at Verdell, Neb., covering a
car of wheat, for which the undersigned agrees to pay
to the Weekes Grain Company, the sum of 91 cents per
bushel within seven days from date hereof, or, if not
unloaded, will advarnce 75 per cent. of the value upon
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surrender of this receipt. Said bill of lading describes
said car as No. 139036. Initials C. N. W., capacity 49,630
pounds. It is agreed by us that the title to said bill
of lading and contents of said car shall remain in the
Weekes Grain Company, or their assigns, until the
undersigned has paid the Weekes Grain Company, or
their order, the entire purchase price of said grain at
said rate. Upon full payment to the Weekes Grain
Company, or order, of said purchase price as aforesaid,
and the surrender of this receipt, the title to said bill
of lading and contents of said car shall pass to the
undersigned.
“Van Wickle Gr. & Lbr. Co.
“By E. Thompson.”’

Shortly thereafter Weekes procured loans from the
Corn Exchange National Bank, giving his notes therefor,
upon which $3,698.27 remains unpaid. At the time the
loans were made and as collateral security therefor, he
gave to the bank the four Van Wickle receipts and the
hill of lading covering the remaining car of grain.

Soon afterwards Weekes became insolvent. The
sellers, not having been paid, then began separate re-
plevin suits in the district court at Council Bluffs, Iowa,
to Tecover possession of the grain. While these suits
were pending, Van Wickle, not having paid for the
arain, because some of the parties hereto were making
claim to the grain or the proceeds thereof, began a suit
in the district court for Douglas county, that is referred
to in the record as an action of interpleader, making
the sellers and the Corn Exchange National Bank and
Weekes parties defendant and praying for a disclosure
of their respective rights to the grain, if any, then in the
possession of Van Wickle.

While the interpleader suit at Omaha and the replevin
suits at Council Bluffs were yet pending and undeter-
mined, the parties to the former suit entered into a
written agreement which provided generally that the
Van Wickle Company, herein referred to as Van Wickle,
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should sell the grain and from the proceeds deliver to
Clarke $3,698.27, the amount remaining due the bank
on Weekes’ notes and pay the remainder to the sellers;
that Clarke was to hold the money so delivered to him
to await the decision in a suit to be brought againat
the surety on the bond given to the grain exchange,
namely, the present suit. In case the surety company
prevailed, it was provided that Clarke should deliver
the money to the scllers as their respective interests
should appear. -This provision also appears:

““But in the event that it is not so decided, or that
said Holmquist Elevator Company, Vincent Grain Com-
pany, and Beal-Vincent Grain Company receive from
said surety company, either before or after the said
action has been commenced, all money coming to them
because of or on account of any claim against, or right
in, said grain or said $3,698.27, then all rights of the
Holmquist Elevator Company, Vincent Grain Company,
and Beal-Vincent Grain Company against said grain or
said $3,698.27, placed in the hands of the said Clarke
as aforesaid, shall be deemed satisfied and fully dis-
charged,’’ ete.

Under the stipulation, the grain having been sold by
Van Wickle and the proceeds having been distributed
pursuant to its terms, and the sheriff having returncd
the replevin writs “no property found,”’ the replevin
suits were dismissed. The interpleader suit is still
pending and awaiting the result of this action. :

The surety company argues: ‘‘Appellant therefore
contended in the trial below that plaintiff’s assignors
had, by their own acts, abandoned, released, and impaired
their rights in and to the grain in question, in such a
wanner to defeat appellant’s right as surety to be sub-
rogated thereto, upon performing its obligation as surety
and paying for the grain, and therefore appellant (the
surety) was released from its liability pro tanto.””

One of the acts complained of relates to the replevin
suits begun and later dismissed by the sellers, without
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the surety’s knowledge. In view of the evidence on this
point and of the sheriff’s return, ““no property found,’’
we are unable to discover wherein defendant was preju-
diced. No lien was obtained, and consequently none
was abandoned. FEickhoff v. Ezkenbau, 52 Neb. 332; 21
R. C. L. 1044, sec. 88.

In effect, too, the surety charges that the stipulation
referred to herein defeated its right of subrogation
to whatever title or interest plaintiff’s assignors, the
sellers, had in the grain after it reimbursed them for
the losses sustained by Weekes’ defanlt. We do not
think so. The surety was not a party to the stipulation
and of course is not bound by it. The proceeds of the
sale are properly safeguarded. Demurrage, storage,
and insurance charges, and loss from waste, and the
like have been avoided. A All intercsted parties are
in court, and the fund in dispute is in the hands of a
party to the suit by whom it is held subject to the
court’s order. We are unable from the record to dis-
cover wherein the surety has been prejudiced in the
respects noted. The right of the surety to be subrogated
to such rights as plaintiff’s assignors may have to the
fund, on payment of the losses incurred by them, is of
course, conceded, and unless such rights are inferior to
those of the bank, then the surcty as against the bank
must prevail.

The question then is: Who has the superior right to
the funds now in the hands of Clarke? Is it tho
surety company, standing as it does in the place of plain-
tiff’s assignors or the bank that made the loan to
‘Weekes?

The receipts on which Weekes obtained the moncy
from the bank on the face are regular. The presumption
wvould be that they spoke the truth. A person to whom
they would be presented for negotiation would, from
the recitals thereon, naturally presume that they would
not have been issued unless the holder was the owner
of the bills of lading. The receipts were apparently
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issued pursuant to section 9, art. 6 of the by-laws of
the exchange. So much of the rule as is here applicable
follows:

““Where a bill of lading is transferred and the party
receiving the same issues and delivers to the person
surrendering the bill of lading a receipt therefor, stating
that the title to the grain covered by said bill of lading
shall remain in the party holding said recelpt until the
same is fully paid for, the person issuing such receipt
is hereby prohibited from accepting or receiving ad-
vances on such bill of lading, or negotiating the same,
so long as the receipt therefor is outstanding.”’

While there is no evidence that any of the bank officers
knew of the existence of the rule, nevertheless, under
the circumstances, even if the rule had been known to
the bank, it would have justified the bank’s course of
dealing with Weekes in the premises. It has not been
made to appear that the bank officer who dealt with
Weekes, nor any person connected with the bank, had
notice of any facts connected with the transaction that
would put a reasonably prudent man on inquiry respect-
ing the bona fides of the receipts that were presented by
Weekes.

Wkere the owner of goods has clothed another with
apparent ownership through the possession of an in-
dorsed bill of lading, or one made out to bearer, a bona
fide purchaser or pledgee for value to whom such hill
of lading is fransferred, showing title to such bill of
lading, is protected, because the real owner is estopped
from asserting ownership when he voluntarily places the
means within the hands of another with which to mis-
lead persons who without notice advance value thereon.
It is obvious that a receipt, obtained by means of a
bill of lading, showing title to such bill of lading in the
holder of the receipt, would be as effective a means of
misleading hona fide purchasers or pledgees for value
as the bill of ladmo itself. Pollard v. Rea;don 65 Fed.
848; Munroe v. Philadelphia Warehouse Co., 75 Fed.
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545; Commercial Bank v. Armsby Co., 120 Ga. 74;
Commercial Nat. Bank v. Canal-Lowisiana Bank & Trust
Co., 239 U. S. 520; Mechem, Sales, sec. 166; Williston,
Sales, sec. 425; 10 C. J. 207, sec. 276. In the Pollard
case it is said: ‘‘There is every reason found in the
law of equitable estoppel and in sound public policy for
holding, and no injustice is involved in holding, that,
if one of two must suffer, it should be he who voluntarily
puts out of his hands an assignable bill of lading, rather
than he who innocently advances value thereon.”” Om
this point the Pollard case is cited with approval by Mr.
Justice Hughes in the Commercial Nat. Bank case.

We conclude that the district court did not err in
holding that the bank was a bona fide pledgee, without
notice, of the collateral given to it by Weekes, and
that plaintiff’s assignors, having surrendered to Weekes
the bills of lading, were therefore estopped from assert-
ing title under the terms of the conditional sales to
Weekes as against the bank. That the rights of the
surety are no greater than those of plaintiff’s assignors
is obvious. Both parties moved for a directed verdict,
and, as herein noted, the court discharged the jury and
retained the case for determination. Under the rule,
the findings of the court take the place of a verdict
on disputed questions of fact, and they are so treated
by this court on appeal.

There is sufficient evidence to support the findings
and judgment. We do not find reversible error, and
the judgment is therefore

AFFIRMED.
SEpewicK, J., concurs in ‘the conclusion.

Mograzissey, C. J., not sitting.
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Martin 1. BROWER, ADMINISTRATIOR, APPELLEE, V. MARY
K. UMSTEAD ET AL., \PPELLANTS,

FiLED OcToBER 18, 1919, No. 20450,

Executors and Administrators: Stir To RECovER PropeErTY, Equity will
not entertain a suit on the part of an administrator to recover, on
the ground of mental incompetency, property conveyed to some of
the children of the intestate, where there are no creditors, and the
only persons who would be benefited by such suit are the other chil-
dren of the intestate, who during the same period of alleged in-
competency also received property from the intestate which they
still retain.

Appean from the distriet court for Nance county:
Groree H. TroMas, Jupce. Reversed and dismissed.

Albert & Wagner, J. R. Shields, and TV. L. Rose, for
appellants.

Reeder & Lightner, contra.

AxrpricH, J.

This is an action in equity, instituted Ly the plaintiff,
who is the administrator of the estate of Margaret Lamb,
against certain heirs of the estate, to wit, Mary Um-
stead, J. H. Umstead, and Charles B. Lamb. Margaret
Lamb, for whom a guardian was appointed, was a feeble
old lady possessing considerable property. Being in
poor health, she was desirous of relieving herself of
responsibility in the care and management of certain
real estate, and submitted to an appointment of a guar-
dian for her own personal convenience.

After the guardian was appointed, as the record dis-
closes, and after he had acted for a time, she became
desirous of discharging him, and whatever little busi-
ness she might have left, to manage the same for her-
self. She procured his discharge in the county court of
Nance county without notice to some of the children,
John E. Lamb, Mike Lamb, Jennie Glen, and Margaret
Randolph. The discharge was effected in May, 1914.
Some of the children refused to recognize the validity
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of this discharge, and appealed to the district court to
have the guardian reinstated. After the death of Mrs.
Lamb, the children who had appealed procured the
appointment of an administrator, and he brought this
action to set aside certain transfers of property made
by Mary Lamb, after her discharge from guardianship,
to these defendants.

The record shows that cach child who is not a de-
fendant, and in whose interests it is argued the ad-
ministrator really appears, received from Margaret
Lamb, after her discharge from guardianship, property
of considerable value. Although the suit is brought in
the name of the administrator, the only parties in in-
terest are the ones who, during Margaret Lamb’s life-
time, and after the discharge*of the guardian, recognized
her capacity to transact business and induced her to
convey valuable property to them. There are no credi-
tors of the estate, and the only ones who can possibly
have any interest in this suit are the children who are
not defendants. But they have recognized the validity
of the discharge from guardianship and their mother’s
ahility to transact business by receiving property from
her which they still retain. In view of these circum-
stances, a court of equity ought not to lend its aid to re-
cover for their benefit the property similarly rececived
by the defendants. 10 R. C. L. 694, sec. 22.

The plaintiffs are estopped in a court of equity from
seeking to enforce such a position. Such a relation is
unconscionable, and they are estopped from assuming
it. It seems quite evident from the record that these
complainants waived every claim, and any right that
they might have against the defendants, by obtaining
the same relief that they sought to obtain from the de-
fendants, Mary Umstead et al.

For these reasons, then, it becomes our duty to re-
verse and dismiss these proceedings.

REVERSED AND DISMISSED.

Rosk and SEpawick, JJ., not sitting.
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Rollins v. Hopkins.

Jorx RoLvixs, APPELLANT, v. Epwin HOPKINS ET AL., AP-
: PELLEES.

FiLep OctoBER 18, 1919, No. 20475.

Mortgages: FORECLOSURE: COUNTERCLATM. In giving the warranty deed
in question, without any reservation, the plaintiff created a charge,
or duty, on himself by his own contract which he is bound to
make good in a court of equity.

AppeaL from the district court for Knox county: Wit-
Liam V. ALLEN, Juper, Affirmed.

W. A. Meserve and T. N. Treat, for appellant.
F. M. Scoblic and E. A. Houston, sontra.

ArpricH, J.

This is an action in equity in the district court for
Knox county to foreclose a mortgage of $475. The ap-
pellee herein appears as defendant in the foreclosure,
and 1t is admitted that the owner of the fee hought
the same free of incumbrance. The appellee admitted
his liability on the note and mortgage sued upon.
Plaintiff represented to the defendant that no public
road existed over the land in controversy, of any charac-
ter, and defendant claimed that the land at that time
was charged with a public highway running diagonal-
ly from a northeasterly to southwesterly direction and
that it was generally used by the public. Plaintiff after-
ward denied that such a road was ever formed or was
running in the direction claimed by the defendant.

The record discloses that this road was abandoned,
or vacated, some time in the year 1900; but again in
1909 a petition was filed for the re-establishing or
reopening of this road in controversy across the prom-
ises, and while it is true that some irregularities ex-
isted, as appears ol record, yet the road was re-estab-
lished, and the petition granted, and it has been used
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ever since by the public as a public road running diag-
onally across the quarter section involved. The mort-
gage of $475 was given as a part of the purchase price
of the land.

The plaintiff gave a warranty deed at the time the
mortgage was given, but did not in any way make the
warranty subject to any incumbrance whatever; it
being a straight warranty deed with no reservations
whatever. The defendant claims as damages the sum of
$475 by reason of the road running across the premises,
and the trial judge awarded $310.20 on this counter-
claim as damages to defendant. It is from this finding
that plaintiff appeals. The issue presented for decision
is: Was it proper, just, and legal to allow this counter-
claim in the sum of $310.207

It appears of record that on April 18, 1913, plain-
tiff and defendant entered into a contract whereby, in
consideration of the purchase, the plaintiff guaranteed
and expressly provided in the contract that the road was
to be along the ‘‘east and south line of said described
quarter section.”” Then it was the intention of the
parties, at the time of the contract, sale and conveyance
of the land, that there was no road rununing along from
a northeasterly to a southwesterly direction diagonally
across the quarter section involved, and it also appears
of record that after the transfer had been made, and the
mortgage given, and the deed turned over to the de-
fendant, there was a regularly traveled and established
highway running in the direction as mentioned. Then
it was that defendant made his complaint to the plaintiff,
who requested the defendant to pass a petition around
for the purpose of causing the road to be vacated and
changed along the section lines. This the defendant
tried to do, but failed. The record shows that on April
12, 1909, the petition before the supervisors to re-estab-
Jish and allow this road was filed, and the road was
established from northeast to southwest, the same as it
had been in 1900, and had been used at all times for
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many years. Plaintiff claims that, because no damages
were paid, the road is not a public highway, but the
right, if any, to recover for the actual taking hy the
public before it was sold to defendant belongs to plain-
tiff. Besides, in equity, he is not entitled to treat his
guaranty as a nullity, aud defendant is entitled to coun-
terclaim upon it.

The record and evidence show conclusively that the
road was not where it was guaranteed to he. The de-
fendant declared in the beginning of the negotiations
that, if the road ran diagonally he did not want the land.
The guaranty and other inducements of plaintiff satis-
fied defendant; now he is called upon to make his repre-
sentations and guaranty good. '

The trial court in allowing a foreclosure of the mort-
gage involved, and in allowing the counterclaim of
$310.20, had ample evidence to sustain his position, and
the same is just and equitable, and therefore

AFFIRMED,

SEDGWICK, J., concurs in the conclusion.

DEax, J., not sitting.

WitniaMm Beck ET AL., APPELLEES, v. KATHERINE TraPP
ET AL., APPELLANTS.

F1LED NovEMEBER 1, 1919. No. 20568.

1. Appeal: TimMe: ParTITION. Where there is a conflict as to title
in partition proceedings, and issues are framed, a trial had, and
a final decree quieting the title rendered, parties desiring to appeal
from the decision on this question must do so within the statutory
time after such decree is rendered. Peterson v. Damoude, 95 Neb,
469.

OrpER OF CONFIRMATION. In such case an appeal
from an order of confirmation of sale, taken more than a year
after the decree quieting title, does not bring up the issues as to
title.

TiTLE. And where the only controversy in such
an appeal is upon the title, and not upon the partition proceedings,
an appeal from the order of confirmation will be dismissed.
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Appeal, from the district court for Madison county:
Axson A. WerLcH, Junge. Appeal dismissed.

Harry A. Reese and Reed & Gill, for appellants.
M. B. Foster and Dowling, Warner & Moyer, contra.

LerTox, J.

This action was begun for the purpose of procuring
a partition of certain real estate. The title of plain-
tiffs to any interest in the land was denied by defend-
ants. The district court therefore ordered that hearing
on the petition for partition be held in abeyance until
the title was determined, and that pleadings upon that
issne be filed. This was done by the filing of an amend-
ed and supplemental petition, and of separate answers
and replies. '

Trial was had upon the issue of title. The court
found that plaintiffs were the owners of an interest in
the lands, asthey alleged in the petition, quieted their
title to the same, caused an accounting to be had of the
rents and profits due them, and rendered judgment for
the amount found due. It also ascertained and decreed
the respective interests of defendants in the premises,
and directed that the lands be partitioned. This de-
cree was rendered on February 8, 1916. A commission
was issued to a referee to make partition in aceordance
with the decree. He reported that partition could not
be made without prejudice to the owners, and on May
16, 1916, the land was ordered sold. On June 29, 1916,
an appeal bond was filed, which recited the rendition
of the decree; that upon a report of the referee that
the lands could not be partitioned without damage to
the estate, the court ordered them sold; and that de-
fendants intend to appeal the case. The bond was con-
ditioned to pay the condemnation money and costs, and
against waste. '

On account of the threatened appeal, the referec

took no action, and on September 26, 1916, plaintiffs
103 Neh.—53.
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moved the court to direct the referee to sell the land,
and the court so directed. This was done, and the
sale was confirmed on December 12, 1917. This ap-
peal is from that decree.

Defendants contend that this appeal, taken after the
order of confirmation, is sufficient to warrant a review
of the entire case, including the proceedings to deter-
mine the title, while plaintiffs maintain that the appeal
upon the question of title should not be entertained,
because not taken within the time limited by the statute.

The real controversy in this action is upon the ques-
tion of title. The partition prayed for is only incidental.
If the plaintiffs did not succeed in establishing their
title, they would have no right to partition. Prior
to 1914, the proper practice as to appeals in such cases
was not clear. In Peterson v. Damoude, 95 Neb. 469,
the method of procedure to be followed in the case of
appeals in partition suits involving issues of title was
considered, the former decisions of the court were
reviewed and distinguished, and the proper rule laid
down. In that case, as in this, the real controversy
was upon the question of title, which depended upon
the construction of a will, and partition was only in-
cidental. An appeal was taken when the question of
title was determined by decree and before partition.
It is said in the opinion, after pointing out that in
such proceedings there are three classes of cases: ‘“The
third class is where everything depends upon the title
" and the nature of the title, and where, when that ques-
tion is determined, the whole thing is determined. In
such case there can be no doubt under the per curiam
in the Sewall case that, when that question is determined,
such determination is a final order, within the meaning
of the statute, and is appealable.”” After stating the
proceedings and issues in that case, the opinion pro-
ceeds: ‘“The sole matter contested was the construec-
tion and effect of the will; there being no contest as
to the partition if the will is construed as the plain-
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tiffs contend. This brings the case within the third
class above indicated as the law is announced in Sewall
v. Whiton, 85 Neb. 478. The order construing the will
determined the whole controversy. It follows that
the order complained of is final, within the meaning of
the statute, and the motion to dismiss the appeal is
overruled.”’

The decree settling the question of title in the case
at bar ‘‘determined the whole controversy,”’” and the
appeal should have been taken within the proper time
from the rendition of that decree. To hold otherwise
would result, in many cases, in unjustifiable delay. In
this case the final determination was postponed by the in-
terval of time elapsing between February 8, 1916, and
December 12, 1917, a period of nearly two years. It is
to the interest of the public as well as of the partics
immediately concerned that such controversies be end-
ed as speedily as the law will allow. We adhere to
the rule laid down in the Peterson case.

A motion for a new trial was filed on February
10, 1916, and, so far as the record shows, was never
ruled upon. No attempt seems to have been made to
call this motion up and have it passed upon, and no
objection was made on the part of the defendants to
the order appointing the referee, or to the sale or con-
firmation on the ground that this motion was still
pending. Under these circumstances, we think defend-
ants waived any objection to the proceedings based
upon the failure to rule upon this motion. The appeal,
not having been taken in time, is dismissed.

APPEAL DISMISSED.
SEDGWICK, J., not sitting.
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O’Brien v. Coon.

Roserr D. O’Brikx, apperiEE, v. OMar A. CooN, APPEL-

LANT.
FiLep NovemBER 1, 1919, No. 20955,

Trial: INsTRUCTIONS. The court properly refused an instruction
which stated that the matters recited therein, which related to
only a part of plaintiff’'s cause of action, would, if believed by the
jury, be a complete defense.

Appeal: Damaces: EvIDENcCeE. A statement of the witness’ esti-
mate In giving the amount of his damages is not alone sufficient to
support a verdict; but allowing such statement after evidence of
the witness of various items of damages is not necessarily preju-
dicially erroneous, when the record shows conclusively that the
verdict must have been based upon the items of damages so
proved, and not of the incompetent estimate of the witness.
Payment: EvipEnNce. If money has been placed in the hands of a
third person with which to satisfy plaintifi’s claim, the fact that
plaintiff relied upon such deposit will not amount to a satisfaction,
unless it appears that the plaintiff agreed to accept such arrange-
ment and released defendant.

Evidence: OFFER oF WRITING. Merely offering a writing in evi-
dence, not signed by the party to be charged, is not proof of its
contents.

Payment: EvipExce. If plaintiff had received the money deposited,
it would have satisfied his claim. Evidence that he had not re-
ceived the money was therefore competent.

Appeal: PAYMENT: EvVIDENCE. It was not prejudicial error to al-
low evidence tending to show that there was in fact no money de-
posited for plaintiff’s claim, since no money was paid him, and
there was no competent evidence that he had agreed’ to accept the
depositing of the money as satisfaction of his claim.

Depositions: INCOMPETENCY: WAIVER. If no objection is made to
a deposition, and both parties read therefrom as evidence, neither
party can thereafter object that the deposition was incompetent.
Fraud: EvVIDENCE: STFFICIENcY. The evidence referred to in the
opinion is found to support the verdict.

AppeEal from the distriect court for Cass county:
James T. BrcLEYy, Junce. Affirmed.

Charles A. Robbins and C. E. Tefft, for appellant.
D. O. Dwyer and A. L. Tidd, contra.
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SEDGWICK, J.

This defendant, as agent for the Tri-State Investment
Company, contracted to sell to the plaintiff a section of
land in Minnesota for $32,655. The plaintiff paid on the
contract $2,000 at one time, and at another $1,000, and
could not get title to the land under the contract. He
brought this action against the defendant for dam-
ages, alleging that the defendant procured him to enter
into the contract by false and fraudulent statements
and representations. He asked to recover the $3,000
he had paid on the contract, with interest, and alleged
that, relying upon the contract, he incurred other dam-
ages, for which he sought also to recover. The de-
fendant answered alleging a general denial of fraud
on the part of the defendant; and that the plaintiff
had a valid contract with the investment company de-
seribed in the petition, and ‘‘had a just claim and cause
of action against’’ a certain other agent of the company
and against the company itself ; and that there had been a
¢‘full compromise and settlement’’ of his cause of action
through certain transactions with the investment com-
pany and others. There was a verdict and judgment
in favor of the plaintiff for $5,198.57, and the defend-
ant has appealed.

The land was owned by a woman in the Kast, and
the investment company had mno salable title in the
land. The evidence was conflicting as to the statements
and representations made by the defendant in procuring
the contract. The plaintiff and his wife and daughter
testified positively to the alleged representations of
the defendant. This evidence was denied by the defend-
ant, and possibly some discredit was thrown upon the
testimony of plaintiff by another agent of the companv
and perhaps some other witnesses. But as the plaintiff
dealt with the defendant and relied upon him so far
that he advanced this money before receiving any title
or any satisfactory evidence of title, and in view of
other circumstances in the case, it cannot be said that
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this finding was without sufficient support in the testi-
mony.

The defendant complains of the refusal of the court
to give the jury an offered instruction in which it was
said that the defendant would not be liable to the
plaintiff if they found ‘‘that plaintiff was informed
while on the land in controversy that it was owned
by a lady in the East.”” The $2,000 had been paid by
the plaintiff relying upon these representations before
he was ‘‘on the land,”’ and therefore the instruction
would have been erroneous, if given.

The defendant requested instructions to the effect
that he would not be liable for expressions of opinion
or belief as to what the company would do in complet-
ing the contract; but this point, so far as it is applicable
in this case, appears to have been covered by the
instructions given by the court.

As an clement of damage, the plaintiff alleged and
testified that, relying upon the purchase of the land
in question, he disposed of his farming interests in
Nebraska, and was prevented from farming the coming
season, and was damaged in at least the sum of $2,000.
The defendant requested the court to instruet the jury
that the evidence was not sufficient to entitle the plaintiff
to recover damages. The plaintiff was asked the ques-
tion: ‘““You may state, Mr. O’Brien, from your knowl-
edge of what you had been doing upon the farm the
vears before and at this time, what your damages were
for the season of 1912, from being without a farm to
cultivate.”” This was objected to as incompetent, ir-
relevant, and immaterial; no proper foundation laid.
The objection was overruled, and he answered: ‘“Why,
to the best of my knowledge I was damaged about
$2,000.”” It is objected that ‘‘what one ‘estimates’ or
‘calculates’ or ‘thinks’ is not proper evidence of dam-
ages.”” It may be conceded that this answer of the wit-
ness alone would not be a sufficient basis for estimat-
ing damages. The defendant’s cross-examination of
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the witness was not extensive. It appears to have been
carefully calcnlated to avoid showing actionable elements
of damage; but it does appear from the cross-examina-
tion that the plaintiff, relying upon this contract of
purchase, went to Minnesota, taking ten horses with
him and other p-operty; that the defendant paid at
least a part of the plaintiff’s expenses while there. ‘When
this question was first asked, the court sustained the
objection. The plaintiff then testified that he had been
farming all his life; that he had four boys at home to
help him; that he knew from experience what it was
worth to have a farm to cultivate during the season;
that he had farmed 240 acres during the past season,
‘and since 1912. It appears that the jury did not rely
upon the plaintiff’s estimate that these damages amount-
ed to $2,000. The record shows that they did not allow
more than $700 or $800 for these damages. The jury must
have estimated that the expense of removing to Min-
nesota and remaining there for some time, and the loss
of time of the plaintiff and his help, could not have
been less than $700, and we cannot say from what we
have seen in this record that the evidence under the
circumstances will not support such a conclusion.
After the plaintiff had paid the $2,000 he obtained
an abstract of title to the land, which- showed that
the investment company had no title, and as he made
the further payment of $1,000 afterwards, it is in-
sisted that he could not have relied upon the represen-
tation that the company -owned the land. The plain-
tiff testified that he called the defendant’s attention to
the fact that the abstract showed that the company had .
no title, and that the defendant assured him that the
company had a deed from the owner of the land which
would complete the title. This the defendant denies,
and the fact that upon a former trial of this case the
plaintiff upon cross-examination stated certain represei-
tations that the defendant made to him after he had
seen the abstract, and did not testify that the defendant
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stated then that the company had a deed for the land,
and the fact that the case upon a former hearing in
this court had been reversed for a failure of evidence
upon that point, it is contended so far discredits this
testimony of the plaintiff that it should not have been
believed by the jury. The defendant concedes that
the abstract failed to show a title in the company, and
that his attention was called to it, and that nevertheless
he succeeded in obtaining another thousand dollars
payment upon the contract. The -cross-examination
upon the former trial was not apparently intended to
assist the plaintiff in bringing out the truth as to the
matter, but rather was aimed at confusing the witness.
There was in that cross-examination no direct statement
of the witness that the defendant did not make such
a representation. The cross-examination avoided chal-
lenging the witness’ attention to that particular fact.
The plaintiff relied upon getting the land and paid this
$1,000 upon that reliance. It was plainly the defendant’s
conduct and general representations that caused this
reliance of the plaintiff, and we cannot say from all this
evidence that the jury was clearly wrong in believing
the plaintiff’s evidence that this statement was made
by the defendant.

There was evidence that an agent of this company
had left with one Matters money and property with
which to satisfy the plaintiff’s claim against the com-
pany, and that Matters had agreed to pay the money
and property to the plaintiff. The defendant made
a claim against the investment company, and in an ac-
tion against the company attempted to garnish this
money and property in the hands of Matters. It ap-
pears that Matters answered that he held it for this
plaintiff. It is now claimed that if Matters held the
money and property in trust for the payment of the
plaintiff’s claim, and the plamtlﬁ had relied upon the
arrangement, the money and property belonged to the
plaintiff, which would discharge his claim except as
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against Matters; but this would not necessarily be true.
The plaintiff might rely upon the arrangement placing
money in the hands of Matters for his claim, and, un-
less he agreed with the defendant or the company to
release them and hold Matters, the fact that he expected
that :Matters would pay his claim would not discharge
his claim against the defendant and the company.
Matters might defend against the garnishment by show-
ing that he ought to pay the money to this plaintiff,
that it was deposited with him for that purpose, and
yet that of itself would not satisfy the plaintiff’s claim.
The transaction might amount to an equitable assign-
ment of the money as security for plaintiff’s claim,
and it appears to have been so regarded. It is contended
that the plaintiff expressed satisfaction with the ar-
rangement depositing the money with Matters, and
requested the defendant to release his garnishment
proceedings; but this would merely amount to saying
that he expected Matters to pay his claim, and that he
believed that the release of the garnishment would
hasten the payment of his claim.

It is further contended that the plaintiff agreed
with the defendant that, if he would release his pro-
ceeding against Matters, he (the plaintiff) would look
to Matters only for the payment of his claim, and
that the defendant did release his claim upon that un-
derstanding. This would amount to the satisfaction
of the plaintiff’s claim so far as the defendant was
concerned. A typewritten letter addressed to the in-
vestment company with the plaintiff’s name attached
in typewriting, but without the plaintiff’s signature,
was offered in evidence by the defendant. The letter,
after speaking of the defendant and others dismissing
their attachment against the money supposed to be in
the hands of Matters, contains the statement: ‘‘If
they dismiss their suits, I will never bother you any
more about it. 1 will make my own settlement with
Mr. Matters.”” The defendant in the brief says that
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the plaintiff ‘‘expressly agreed that, if Coon would
‘release Matters, he would look to Matters only, ‘and
never bother you any more about it,”’’ and refers to
this typewritten letter. The letter as contained in the
record shows that it was on Matters’ letter paper, and
of course, as it turns out that Matters mnever , paid
this money to anybody, he was interested in having the
garnishment proceeding dismissed. Under such circum-
stances the defendant is hardly justified in making these
statements in a brief, without showing that the letter
was authorized by the plaintiff, and even without show-
ing that it was ever received in evidence. There is
no reference in the brief to any part of the record that
shows that this letter was received in evidence by the
court, or that it ought to have been received.

The defendant complains that plaintiff was permit-
ted to testify that he had not received from Matters the
money and property which Matters had promised to
pay him. Of course, on the theory that he had not
released the defendant from liability to him, it was in-
cumbent upon the plaintiff to show that he had not re-
ceived the money from Matters, or any other source, and
this evidence would be competent. The contention that
the defendant was prejudiced by admitting Matters’
testimony that he had been defrauded by Towne, and
therefore that he did not owe the money, and other
similar testimony, is not well taken, hecause it is wholly
immaterial whether Matters had the money or not,
since Matters did not pay the money, and there was
no evidence that the plaintiff had agreed to accept
Matters in lieu of the defendant and the investment
company as his debtor. '

The defendant attempted to impeach Matters by
showing that he had been convicted of a felony after
his deposition had been taken : which contained his
testimony. In the plaintiff’s brief it is stated that the
defendant made no objection to this deposition when
it was offered, and that the defendant himself offered
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and read parts of the deposition to the jury. “We have
not found anything in the record, nor any suggestions
in the defendant’s brief, refuting these statements.

On the former appeal to this court the judgment
was reversed because of insufficiency of evidence in
regard to the second payment of the thousand dollars.
Upon the second trial this evidence was supplied, and
we do not find that the alleged errors pointed out and
discussed in the briefs are of such a character as to
require a reversal..

The judgment of the district court is

' AFFIRMED,

Avpricr, J., concurs in the conclusion.
CornisH, J., dissents.

Rosg, J., not sitting.

Jorxy M. BeENNETT, APPELLEE, V. AsepH W. WINEGAR,
APPELLANT.

FiLep NoveMmBER 1, 1919. No. 20480.

1. Mortgages: APPLICATION FOR DEFICIENCY JUDGMENT. An applica-
tion for a deficiency judgment that is treated as a continuation of
the original mortgage foreclosure action does not come within the
meaning of section 8257, Rev. St. 1913, which provides that such
proceeding must first be authorized by the court.

2. Names. Under the rule of idem sonans, the name “Asa W, Wine-
gar,” when used in a notice of service by publication in a fore-
closure action, is sufficient to confer jurisdiction upon the court
to determine the rights of one whose real name is “Aseph W.
Winegar.”

ArpEAL from the distriet court for Lancaster county:
Wirrarp E. Stewart, Junce. Affirmed.

E. J. Clements and A. L. Chase, for appellant.

Fawcett, Mockett & Walford and W. T. Thompson,
contra.
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Dzax, J.

This is an application to recover a deficiency judgment
in a foreclosure case on a second mortgage, owned by
plaintiff; the first mortgage and costs only having
heen paid from the proceeds of the sale under execution
of the mortgaged real estate. In this proceeding plain-
tiff recovered ‘‘$1,821.74 as a deficiency judgment.’’
Defendant Winegar appealed.

These are the facts in brief: In July, 1913, Edward
P. Bennett was the owner of the real estate in suit,
on which the Security Investment Company, herein-
after called the company, held a first mortgage of
$3,000, and John M. Bennett held a second mortgage
of $1,500. In the same month A. W. Winegar bought
the real estate from Edward P. Bennett, and as a
part of the purchase price Winegar assumed and
agreed to pay both mortgages, but failed to do so.
Soon thereafter Winegar left the state and became a
resident of Colorado. In May, 1914, John M. Bennett
hegan a suit to foreclose his second mortgage, but
did not make the company a party. Service in that
case was had on Winegar by publication. In Septem-
ber following the company hegan a separate action to
foreclose its first mortgage. Later the actions were
consolidated, tried together, and, the priority of liens
heing established, the mortgaged property was sold
by the sheriff under execution, and, as noted, the first
mortgage lien and costs only were satisfied. Subse-
quently John M. Bennett, having recovered no part of
his mortgage debt, began an independent action against
Winegar to recover a deficiency judgment; personal
service being obtained on him in Lancaster county. Wine-
gar moved to have the suit transferred from the equity
to the law docket. His motion was overruled, the court
properly treating the proceeding as a continuation of
the original foreclosure case.

. Defendant Winegar contends that in view of section
8257, Rev. St. 1913, Bennett could not maintain an in-
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dependent 'action for the recovery of a deficiency judg-
ment without leave of court; but the court having
treated the proceeding as a continuation of the original
foreclosure case, we think his objection is without merit.

Defendant also argues that the notice of the fore-
closure suit by John M. Bennett was defective, in
that the published notice named ‘‘Asa W. Winegar”
as a defendant. He maintains that his name 1s not
¢“Asga’’ but ‘“Aseph,’’ and that the court did not there-
fore acquire jurisdiction to foreclose him of his rights. ‘
Considerable testimony was taken on this point, but
it scems to be clearly established that in his boyhood
days and young manhood Winegar was known as ‘‘ Asa.”
Tt was disclosed that his name appeared in the city
directory for 1915 as ‘“Asa.”” In his answer, in the
present proceeding, in which he appeared generally, and
in a motion filed by him, his name appears in the caption
as ‘“Asa.”” The answer refers to him repeatedly by
that name. While the court found specifically that
his real name was ‘‘Aseph,”” we do not count this a
matter of importance, because the difference in the
pronunciation of ““Asa’ and ‘‘Aseph’’ is so slight that
one can scarcely tell from the pronunciation which
name the speaker is using. We see no reason why the
rule of idem somans should not apply to a case involv-
ing service by publication. Kuhn v. Kilmer, 16 Neb. 699;
Clifford v. Thun, 74 Neb. 831, citing Lane v. Innes, 43
Minn. 137; 19 R. C. L. pp. 1334, 1335, secs. 12. 13. In
Puckett v. Hetzer, 82 Kan. 726, it is said: ‘‘Perfect
identity of sound is not required.”” Under the circum-
stances of the present case, we do not think the varia-
tion is sufficient to void the service.

Finding no reversible error, the judgment is

AFFIRMED.
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StaTE, EX REL. JoARL J. HADSELL, APPELLANT, v. FREDERICK
A. PUTNAM ET AL., APPELLEES.

FiLep NoveMmper 1, 1919. No. 21033.

Mandamus: ScHooLS: JUDGMENT For Danaces. Current wages earned
by a school-teacher should be paid by warrant on the teachers’
fund. But a judgment for damages for breach of contract pre-
venting the plaintiff from earning wages in the former year
must be collected by special levy. Mandamus will not lie to com-
pel the issuance of a warrant upon the current funds of a
school district to pay such judgment.

Aprpeal from the district court for Boyd county:
RoserT R. Dicksown, Jupce. Affirmed.

Burkett, Wilson & Brown, for appellant.
F. A. Putnam, C. M. Ball, Jr., and J. N. Fuller, contra.

AipricH, J.

Plaintiff was employed by the defendant school dis-
trict as superintendent of its schools. The district hav-
ing refused to pay him, he began an action against the
district and recovered a judgment, and he is now a regu-
lar judgment creditor of the district. This action in
mandamus was commenced by him to compel the board
of education of defendant district to issue a warrant on
the general fund of the district in satisfaction of his
judgment. Defendant demurred to his petition and it
was sustained, and plaintiff appealed.

The law of this state is that a teachers’ fund con-
stitutes what is known as a ‘‘continuing fund,”” and
teachers’ wages become a charge upon this fund, whetb-
er there is any money in the treasury or not. State v.
Gardner, 79 Neb. 101. But section 6464, Rev. St. 1913,
provides:

““Whenever any judgment shall be obtained in any
court of competent jurisdiction in this state for the
payment of a sum of money against any county, town-
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ship, school district, road district, town or city board of
education, or against any municipal corporation, or
when any such judgment has been recovered and now
remains unpaid, it shall be the duty of the county
‘board, school district board of education, city council
or other corporate officers, as the case may require,
to make provisions for the prompt payment of the
same.”’

Section 6465 provides: ¢‘If the amount of revenue de-
rived from taxes levied and collected for ordinary pur-
poses shall be insufficient to meet and pay the current
expenses for the year in which the levy is made, and
also to pay the judgment remaining unpaid, it shall
be the duty of the proper officers of the corporation,
against which any such judgments shall have been ob-
tained and remain unsatisfied, to at once proceed and
levy and collect a sufficient amount of money to pay
off and discharge such judgments.”’

The tax is to be levied and collected ‘‘in the same
manner and at the same time provided by law for the
collection of other taxes.”’ Section 6466. The statute
distinguishes between ‘‘current expenses’’ and ‘‘the
special tax herein provided for, for the payment of
judgments.”’

Section 6468 provides for mandamus to compel the
officers ‘‘to so levy and collect the tax necessary to
pay off such judgment * * * after request made
by the owner or any person having an interest therein,
* % * he or they having such interest may apply
to the district court of the county in which the judg-
ment is obtained, or to the judge thereof in vacation,
for a writ of mandamus to compel the proper officers
to proceed to collect the mecessary amount of money
to pay off such indebtedness, as provided in this article,
* * * gnd the proceedings to be had in the premises
shall conform to the rules and practice of the court,
and the laws in such cases made and provided.”

<
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These statutory provisions make it plain as to how
Judgments against a school district may be collected ;
especlally is this true when such judgment is for dam-
ages for refusing to allow the plaintiff to earn wages
as a school-teacher, as in this case. '

Current wages earned by a school-teacher should
be paid by warrant on the teachers’ fund, as was held
in State v. Gardner, 79 Neb. 101. But a judgment for
damages for breach of contract preventing the plain-
tiff from earning wages in a former year, must be
collected by special levy, as is clearly provided in the
statutes above quoted. The distriet court was right
in refusing to compel the payment of this Jjudgment
by warrant on the current teachers’ fund.

AFFIRMED.

Frep C. Rurvup, APPELLEE, v. JouN N. KILZER, APPELLANT.
FiLep Novemser 15, 1919. No. 20181.

Highways: DESTRUCTION oF HEDGE: INJUNCTION: EvVIDENCE. Suit to
enjoin a road overseer from cutting down and removing a hedge,
claimed by the overseer to be an encroachment upon the public
highway. Evidence examined, and held to support the decree of
the trial court.

AppeaL from the district court for Seward county:
Epwarp E. Goop, Jupce. Affirmed.

Thomas, Vail & Stoner, for appellant.
R. R. Schick and McKillip & Barth, contra.

Mogrrissey, C. J.

Defendant appeals from a decree of the district
court for Seward county, enjoining him as road over-
seer from cutting down and removing a hedge on or
near the north boundary line of a quarter section of
land owned by plaintiff. The controlling question is
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whether this hedge is an encroachment upon the public
highway.

Many questions of law, based upon the record of
the proceedings had in the opening of the road, are
presented in the briefs; but, having reached the con-
clusion that the decree of the district court must be
affirmed regardless of these questions, it is unnecessary
to discuss or determine the questions of law presented.
Plaintiff alleges that the hedge is along the line sepa-
rating his land from the public highway, and that defend-
ant threatens to cut it down and remove it. Defendant
denies that the hedge is on the line, alleges that it is
an encroachment on the public highway, and claims the
right to remove it.

Proceedings to open the road were had in 1872, and
from that time down to the present the public has con-
tinuously occupied and used a strip of ground along the
north side of plaintiff’s land as a highway. There is
some dispute as to the time when the hedge was planted.
The trial court found that it was planted in 1884 ot
1885, while plaintiff appears to claim that there was a
hedge planted at an earlier date. However that may
be, the evidence supports the finding as to the planting
of the hedge in question, and it fails to show that
the public ever actually used the land on which the
hedge stands. In this state of the record, the burden
was on defendant to show that the hedge encroached
upon the highway.

A survey was made at the instance of the road dis-
triet by a young man who had taken some work in
civil engineering at the University of Nebraska, but
who had not completed the requirements for a degree.
Prior to doing this work, he had had little, if any, ex-
perience as a practical engineer.or surveyor. It would
serve no useful purpose to. set out his testimony at
length. It has been reviewed by the court, and wholly
fails to show the definite location of the true section

line. It shows that he was unable to find the original
103 Neb.—54.
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government monument -at the northeast corner of plain-
tiff’s land, but by means of the original field notes,
and by a monument found approximately a mile to
the south and another found approximately a mile to
the north, he undertook to relocate the corners at
plaintiff’s land. If this location could be accepted as
correct, perhaps we might say that plaintiff’s hedge is an
encroachment upon the highway; but in the course of
his testimony the surveyor says that he is quite certain
that the road was not originally laid along the line
where by his survey he undertook to locate it, and that
it is quite possible ‘‘that the original stone was north
of the stone we located.”’

It is said in the brief of defendant that this indefinite
statement does not show whether the variance is ‘‘a
matter of inches or yards,”” and it is argued that,
where the original monument cannot be found, it is
rare that a surveyor can definitely and accurately lo-
cate the spot where it was placed by the original sur-
veyor. This is undoubtedly true; but it is also true
that the original location must be determined with a
reasonable degree of certainty, especially in cases like
this where a hedge has been planted and permitted to
remain for more than thirty years, all parties appear-
ing to regard it as standing upon the line of the high-
way.

The evidence fully supports the decree entered and
the judgment is

A FFIRMED.

Rosg, J., not sitting.

EmMma C. BARRETT, APPELLANT, V. SELDEN-BrECK Cox-
STRUCTION COMPANY, APPELLEE.

FiLep NovEMBER 15, 1919. No. 21061,

1. Master and Servant: TnnepENDENT ConNTRACTOR, The right tc su-
pervise, control, and direct the work is one of the tests for de-
termining whether a person is an independent contractor or an
employee, but it is not the sole and only test.
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: WORKMEN’S CoMPENSATION AcT. One who takes
contracts for cleaning and pointing the walls of brick buildings,
agreeing to furnish his own tools, scaffolding, and material, to
employ his own help, keep his own time, to furnish workmen’s com-
pensation insurance for the workers whom he employs, who is
under no obligation to do the work in person, who is paid on
weekly estimate 50 per cent. of the value of the work done, the
balance being reserved until the completion or acceptance of the
work, is an independent contractor, and not an employee, under
the workmen’s compensation act.

Appear from the district court for Douglas county:
Arexanper C. Troue, Jupce. Affirmed.

Jolm M. Berger and J. C. Kinsler, for appellant.
Smath, Schall & Howell, contra.

Lerron, J.

This is an appeal from a judgment of the district
court dismissing an award made by the compensation
commissioner ' to plaintiff on account of the death of
her husband. The district court found: ‘“That at the
time of receiving the injuries resulting in his death, the
said Albert J. Barrett was a subcontractor under the
Selden-Breck Construction Company, appellant herein,
and was an independent contractor with the said Selden-
Breck- Construction Company * * * in the con-
struction of the building upon which the said Albert J.
Barrett was working at the time the injuries were re-
ceived by him which resulted in his death.”

Selden-Breck Construction Company was engaged in
constructing a large brick building in Omaha, known as
the Conant Hotel, or Wolf-Hiller building.

At the time the accident occurred, Barrett was wash-
ing down the building and pointing up the joints. He
was assisted by a workman whom he employed. The
men were standing upon a scaffold which was attached
to the building by ropes and pulleys. The scaffold was
about 16 feet long, and the manner of doing the work
was to start upon the top of the building and wash
down a section the width of the scaffold, or about 16
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and fell to the street. The vice-president and general
manager of the company testified that, prior to the
construection of this building, Mr. Barrett had the con-
tract for the washing down and pointing of the out-
side brick walls of the building when it was practically
completed, and produced the following letter:
““March 29th, 1918.

““Re Wolf-Hiller Building.

“Mr. A. J. Barrett, 649 Franklin Avenue, Council
Bluffs, Iowa. '

“Dear Sir: We hereby accept your verbal proposi-
tion to clean down all the brickwork and clean and point
all the stone and terra cotta work in the Conant Hotel
building, 16th & Harney streets, Omaha, Nebraska,
for the sum of four hundred and no/100 ($400) dol-
lars. Work to be started at once and to be carried for-
ward as rapidly as conditions will permit. Payment
to be made each week covering 50 per cent. of the value
of the work completed that week.

““You hereby agree during the eontinuance of the
work done by you under this contract, also extra work
in connection therewith, to maintain liability and work-
men’s compensation insurance in a sufficient amount to
protect you and us from any liability or damage on
account of injuries suffered by any of yoar employees,
including any liability or damage which may arise by
virtue of any statute now in force or which may here-
after be enacted.

“This letter with your signature attached below shall
constitute a contract between us, it being understood that
you will not sublet or assign any portion of the work
without our written consent.

“Yours very truly,
““SELDEN®BrECK CoxsrtrucTiON Co.,
“By C. R. VavcHN.
“ Accepted by A. J. Barrerr.”’

Barrett furnished the scaffolding, ropes, pulleys, tools,

and material, such as mortar, acid and water for the
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work. When help was necessary, he employed and paid
for it himself. The words ‘‘extra work’’ used in the
contract meant cleaning and pointing a larger portion
of the walls of the building than described in the speci-
fications, and if it was necessary to remove or replace
a part of the cornice, or broken brick or stonework,
this was also “‘extra work.”’

The superintendent of the brickwork upon the build-
ing testified that it was his duty to oversee the work, in-
cluding cleaning and pointing of the walls. The witness
testified that, if he saw that Barrett was doing a
¢gtreaky job,’” he would call his attention to it, that
he had no authority to make him do it over, it would
be left to the architect, but it would have to be satis-
factory before the work would be accepted. He also
testified that if Barrett had replaced brick, or done
other extra work of that nature, the superintendent
would inspect it, and either accept it or report to the
office.

Plaintiff insists that the test for determining whether
one person is the employee of another, or is an independ-
ont contractor, is whether the employer possessed the
power to control the workmen in the transaction out of -
which the injury arose, and that the evidence in this
case shows that the construction company had full pow-
er at all times to inspect, supervise, and control the
workmen, and the manner of its performance.

He argues that because the contract provided for .
‘‘extra work,”” and it was shown that the extra work
might consist of removing defective brick, or stone, or
terra cotta, and replacing the same to the satisfaction of
the principal contractor, or the architeet, and since
with regard to such work, if it should be required, Bar-
ret would be under the direction of the superintendent
of the building, the contractor, or the architect, he was
a workman doing piecework. It was shown that there
was no ‘‘extra work’’ of this nature on this building.
Moreover, the proof was that, if such extra work had
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been performed, it would have been paid for on what
is termed a cost plus basis; that is, the cost of the ma-
terial and labor with a percentage added for the con-
tractor’s profit. This is not an unusual method of con-
tracting even for large undertakings. Tt is a matter
of public knowledge that the government in recent
vears adopted this method of paying contractors in
many instances, and the ecriticism was freely made
that such contracts were much to the benefit of the con-
tractors. The work which Barrett agreed to do was
provided for in the specifications for the building.
The principal contractor, or the architect, was to decide
whether the work conformed to the specifications, and
had the right to criticise defective work and suggest
that it be remedied. Plaintiff showed that the superin-
tendent of the building often looked at the work which
was being done to see that the work was all right; but
it was also shown that, if the work was not according
to the specifications, the superintendent would eall it to
the attention of the contractor, who would take the
matter up with Barrett and see that the work was
performed according to the contract. It was also shown
that the contractor did not keep the time of a man em-
ployed by Barrett on the job; that Barrett began and
quit work at such times as suited his own convenience;
that Barrett was paid upon estimates at the end of
cach week only 50 per cent. of the estimated price for
the work performed until the job was finished and ac-
cepted, and it was his duty to insure his employees un-
der the compensation act.

The right to supervise, control, and direct the work is
one of the tests for determining the nature of the rela-
tion which exists, but it is not, as plaintiff seems to
contend, the sole test. The owner or principal con-
tractor has the right to see that the contract is being
carried out in conformity with the specifications, and
seasonably to call defects to the attention of the sub-
contractor. 14 R. C. L. 68, sec. 4.
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Tt is guite often difficult to distinguish between the
relation of employee and independent contractor. There
is no one criterion known to the law, but several ele-
ments may enter into the determination. A test is
whether the contract requires the work to be done by
the particular person contracting, or whether his per-
sonal services are mnot required, and any person whom
he may employ may, under the agreement, do the job.
Tn Rheinwald v. Builders Brick & Supply Co., 168 App.
Div. (N. Y.) 425, a sign painter who agreed to paint
signs for a specific sum, furnishing his own material and
doing the work himself, and guaranteeing the work
for four years, was held by the compensation commis-
sion to be an independent contractor; but on appeal he
was held, by a divided court, to be an employee. The
case is interesting as pointing out distinctions. In the
opinion of the court it is shown that it was contemplated
by both Rheinwald and his employer that he would do
all the work personally, and he had no assistants, on
whose labor he made a profit. He personally performed
every detail of work for which he was paid, and the
record indicates that both understood that full rights
of control and direction were reserved to and ordinarily
exercised by the employer. “Rheinwald really was a
worker; the sum he received for his painting was in an
cconomic sense wages, and not profits; he had no helpers,
on whose work he made a profit; he was not an em-
ployer, with employees whom it was his duty to insure
under the act; he personally performed all the work;
it was contemplated by the employer that he would;
and the employer had at least potential control, direction,
and supervision of all the work Rheinwald did at his
trade for the respondent.’”’

That case seems to be the converse of this. The
contract is silent as to requirement that the work shall
be performed by Barrett personally. The evidence
shows that he did not do such work for Selden-Breck
Company alone, but that he had cleaned and pointed
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buildings for other contractors. The fact that after
Barrett’s death his workman was paid his carned wages
by the contractor is not of much moment, sinece it is
shown it was done because, otherwise, the man had a
right to file a lien on the building, and he had requested
the payment before it was made. Under the facts Bar-
ret was not a workman doing piecework, as plaintiff
contends. :

We have examined many decisions of courts and com-
pensation commissions, and are satisfied that no one fact
can be relied upon as a test or criterion, but the nature
of the relation must be determined from all the evidence.
The finding and judgment of the district court are sup-
ported by the evidence.

AFFIRMED.

Sepewick and AvrpricH, JJ., not sitting.

Evr1as F. DANCER, sAPPELLEE, v. Epwarp P. MEYERS, APPEL-
’ 2 S
LANT.

Craries J. CoLLINS, APPELLANT, v. Rurus HANEY ET AL,
APPELLEES.
Mevers Laxp & Carrie CoMPANY, APPELLEE, v. Rovy K.
DANCER, APPELLANT.
Mevers Lanp & Carrie CoMPANY, APPELLANT, v. FIRNEST
E. Haupr, APPELLEE. -

FiLep NoveEMBER 15, 1919. No. 20382.

Boundaries: OxiGINAL CORNERS: EVIDENCE. A government resurvey au-
thorized by act of congress for the purpose of relocating and re-
storing lost or obliterated corners is evidence that the original
corners are at the places relocated, but such evidence may be
overturned by more convincing evidence that the original corners
were in fact elsewhere.

APpEAL from the distriet court for Arthur county :
Wiriiam H. Westover, Jupce. Affirmed.

ditchell & Gantz, for Edward P. Meyers et al.
Daniel F. Osgood, for Elias F. Dancer et ql.
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Rose, J.

Four cases were consolidated below for the purpose
of trial, and there is an appeal in each case. 1n the first
case Elias F. Dancer is plaintiff and Edward P. Meyers
is defendant. They own adjoining lands in sections 14
and 23, township 20, range 38, in Arthur county, and
are disputing about the boundary between their posses-
sions. Each claims the same strip of land and seeks
by his pleadings and proofs to have the title thereto
quieted in himself and to have his rights, when thus
established, protected by an injunction against the
other. The trial court found generally in favor of
plaintiff and entered a decree against defendant, who
has appealed.

In the second case Charles J. Collins is plaintiff and
Rufus Haney is defendant. They own adjoining lands
in sections 7 and 8, township 20, range 37, in Arthur
county, and are disputing about the boundary between
their possessions. Kach claims the same strip of land
and seeks by his pleadings and proofs to bave his title
thereto quieted in himself and to have his rights, when
thus established, protected by an injunction against the
other. The trial court found generally in favor of
defendant and entered a decree against plaintiff, who
has appealed.

In the third case the Meyers Land & Cattle Company
is plaintiff and Roy F. Dancer is defendant. They own
adjoining lands in Arthur county. The action is eject-
ment for lands in sections 13 and 24, township 20, range
38, and in section 19, township 20, range 37. The answer
was a gencral denial. The parties waived a trial by
jury. The findings and judgment were in favor of plain-
tiff, and defendant has appealed.

In the fourth case the Meyers Land & Cattle Com-
pany is plaintiff and Ernest E. Haupt is defendant.
They own adjoining lands in Arthur county. The ac-
tion 1s ejectment for lands in section 34, township 20,
range 37. The answer was a general denial. The
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parties waived a trial by jury. The findings and judg-
ment were in favor of defendant, and plaintiff has ap-
pealed.

The principal issues of fact presented and tried in-
volved the location of government corners according
to the original survey of the townships in 1876. These
corners are necessary to the defining of the sections
and the quarter sections owned by the parties. The
corners in controversy were subjects of disagreement
among the early settlers, and the controversy extends
to present landowners. Under an act of congress ap-
proved March 3, 1909 (35 U. S. St. at Large, p. 845,
ch. 271) and amended June 25, 1910 (36 U. S. St. at
TLarge, resolution 40, p. &84), a resurvey or retrace-
ment of the original survey was made by government
surveyors in 1912 and 1913 for the purpose of relocating
and restoring lost or obliterated corners. One set of
litigants contends that the government surveyors who
retraced the original government survey of township
20, range 37, and township 20, range 38, Arthur county,
found and restored the original government corner
at the southwest corner of section 16, township 20,
range 37, and at the southwest corner of section 36,
township 20, range 38. This is controverted by another
set of litigants. The evidence relating to the location
of these original corners is conflicting and too volumin-
ous for detailed narration in an opinion. The trial
court found that the original government corner at the
southwest corner of section 36, township 20, range 38,
Arthur county, was in fact at the place designated by the
resurvey or retracement. This finding is challenged as
contrary to the evidence. Upon a consideration of all
of the proofs, however, the finding s.eius to be correct.
It is supported by the result of the resurvey itself
which, having been made by competent officers under
authority conferred by an act of congress, is evidence
of the proper relocation. There is also competent oral
testimony of government surveyors who assisted in
restoring the cormer, tending to show that they had
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found at that place physical evidence of the original
location, corresponding to the topographical features
described in the original government field notes. In
addition, there is testimony tending to show that the
corner as restored had been observed before the sur-
face indications of the original pits and mound had
been obliterated. The findings as to this corner are
adopted on appeal as being supported by a preponder-
ance of the evidence.

The trial court, however, took a different view of
the testimony relating to the place designated in the
retracement as the southwest corner of section 16,
township 20, range 37, and held that the original govern-
ment corner was about 80 rods farther east. This
finding is also challenged. While the resurvey is evi-
dence tending to prove that the corner as relocated is an
original government corner, the contrary may be
shown by -conflicting evidence of a more convincing
nature. Many witnesses, including early settlers and
local surveyors, testified in substance that they had
seen the original government corner while it could be
indentified by the original pits and mound made by the
original government surveyors, and that it was not at
the place indicated by the resurvey. The original loca-
tion described by these witnesses was found by the
trial court to be the original government corner. The
evidence shows further that it had been selected by
many of the early settlers as a starting place in survey-
ing their homesteads, and that it has been generally
recognized since as a government corner. The compe-
tent evidence of this character seems to overturn the
evidence of a different import. The findings of the
trial court in each of the four cases consolidated are
found to be the proper deductions from the evidence .
and are adopted as correct. The government corners
in dispute are definitely described in the decrees and
accompanying plats in the district court, and as thus
established there is an affirmance in each case.

' AFFIRMED.
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The following opinion on motion for rehearing was
filed January 31, 1920. Rehearing denied.

Prr Curiam.

Motions for rehearing overruled and affirmance of the
judgment in each case adhered to, but permission is
granted to any party to a judgment to apply to the
district court to correct in such judgment clerical errors
in descriptions of land, if any such error there be.

REmrEARING DENIED.

Erizasers HamMMOND, APPELLEE, v. WiLLiam V. Hammony,
APPELLANT.

FiLEp NovEMBER 15, 1919. No. 21170.

1. Divorce: Drcrer: MopiricAtion: Custopy oF CHILD. In a decree
of divorce, a provision for the temporary custody of a child until
the further order of the court may be modified on motion.

2. Appeal: Fairtire To PLEaD Facrs. In a suit in equity, a decree, re-
sponding to issues fairly raised, fully tried and properly decided
under allegations of a petition filed by defendant, will not be
reversed on appeal merely because plaintiff in the first instance
failed to plead facts, the denial of which would raise such issues.

3. Divorce: Custopy ofF CHILp. In determining the custody of an
infant child, the best interest of the child is the controlling con-
sideration.

AppeaL from the distriet court for Douglas county:
Avexaxper C. Troup, JUupcE. Affirmed.

M. O. Cunningham, for appellant.
Sutton, McKenzie, Cox & Harris, contra.
Rosg, J.

This is a controversy over the custody of a child named
William W. Hammond, who was born in Omaha, June
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26, 1918. Plaintiff is the mother and defendant the
father of the child. The action is one for divorce on
the ground of extreme cruelty. A decree in favor of
plaintiff was rendered January 14, 1919, and the custody
of the child was committed to defendant’s mother,
Katherine Hammond, until the further order of the
court. On motion filed by plaintiff May 20, 1919, the
trial court modified the original decree July 12, 1919,
and committed the care and custody of the child to
plaintiff, the modification being in the following form:

“This cause ‘came on to be heard on motion of plain-
tiff to modify the decree as to the possession of William
W. Hammond; and the court, having heard the evidence,
and being fully advised, finds the plaintiff is entitled
to the custody and possession of said child, subject
only to the right of the defendant to visit said child
at all reasonable times and places; and said defendant
be and he is hereby ordered to deliver the custody and
possession of said child to the plaintiff.”’

Defendant petitioned the trial court July 4, 1919,
to set aside this order, alleging that it was entered
without petition or notice, and that plaintiff was not
a proper person to have the care and-custody of the
¢hild. Upon a trial of the issues raised by the peti-
tion and a denial of the allegations thereof, the modifi-
cation was allowed to stand and the petition of defend-
ant was dismissed. From that judgment he has appealed.

Defendant argues that the trial court, on a mere mo-
tion by plaintiff, without notice, did not have jurisdic-
tion to modify the decree by changing the custody of
the child. In the action for divorce the record shows:

“The court finds ever since said marriage the said
plaintiff has conducted herself toward the defendant
as a faithful, chaste and obedient wife.

“‘The court further finds the defendant, without any
excuse or provocation therefor, has been guilty of ex-
treme cruelty toward plaintiff.
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“‘The court further finds the plaintiff has not fully
recovered from her sickness growing out of the birth
of said child, and for the present, and until the furtier
order of the court, the said Katherine Hammond is to
continue to have the care and custody of said child.”’

For the purpose of a ‘‘further order’’ on the ques-
tion of custody, the case was pending when the district
court modified the decree. The record shows on its
face that the child had been left with his grandmother
temporarily, while plaintiff was ill, and that the pro-
vision in respect to custody was subject to modification
at any time. The grandmother kept the child on those
conditions. Defendant had appeared in the case, and
knew that jurisdiction to modify the decree as to
custody had been conferred upon and retained by the
distriet court. Rev. St. 1913, sec. 1606; FEwerson w.
Everson, 101 Neb. 705. Defendant had notice of the
motion through his attorney of record. In a suit in
equity like this, pending for the purpose of determin-
ing what is for the best interests of the child and of
protecting the rights of the mother, if she should re-
cover her health, the notice was sufficient.

The sufficiency of the motion itself to sustain the
modification is also challenged, and in this connection
it is insisted that the statutory procedure requires a
petition, as distinguished from a motion. The relief
sought by plaintiff was specifically pointed out in her
motion, which reads thus:

““Comes now the plaintiff in the above-entitled cause
and moves the court to.modify the decree signed and
journalized on January 14, 1919, by setting aside para-
graph 5 of said decree, and substituting therefor, ‘That
the plaintiff shall have the care and custody of said
child.”

The custody of the child, in the event of his mother’s
recovery, was an undetermined issue raised by the
original pleadings in a case still pending. For the pur-
pose of determing that issue, those pleadings were suffi-
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cient; but, if a contrary view were conceded as a re-
quirement of technical rules of pleading, defendant
would not be entitled to a reversal on the ground that
the modification was sought by motion, instead of peti-
tion. Defendant himself filed in this case a petition, in
which he pleaded that plaintiff was an unfit person to
have the custody of her child, and that the latter should
remain with his grandmother. The issues raised by
a denial of these allegations were fully tried, and there-
fore defendant has not been deprived of any right by
plaintiff’s failure to file a new petition which would have
raised the same issues.

- On the merits of the case, who should have the cus-
tody of the child? In contemplation of accouchement,
plaintiff went to a hospital, and there remained in dis-
tressing helplessness for nearly six months after the
child was born. Defendant had abandoned his home
with his wife, and she was taken from the hospital to
the home of his father and mother, where plaintiff and
a brother of defendant also lived. There plaintiff was
confined to her bed for three weeks, when she so far
recovered as to walk with crutches. These she used
for about two months. Afterwards she used a cane,
until she could eventually walk without it, though still
a cripple. It is established by unchallenged findings of
the trial court that ‘plaintiff has conducted herself to-
ward the defendant as a faithful, chaste and obedient
wife,”” and that ‘‘defendant, without any excuse or prov-
ocation therefor, has been guilty of extreme cruelty
toward plaintiff.”” Plaintiff left the home of her hus-
band’s ‘parents and went to the home of her father,
where the family consisted of her father, her sister,
‘her brother and herself. The parents of the child are
legally and properly separated. In this unhappy situa-
tion, the solemn duty of choosing between the grand-
mother and the mother is imposed upon the court. In
performing this duty, the court exercises the power
of the state to act in the interests of the child—an infant
ward.
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Society is interested in his becoming an honest, useful
citizen. To this end, in determining the question of
custody, courts look to the interests of the child himself.
Frompted by love and a high sense of duty, the grand-
mother procured the child when he was a few days old,
took him to her home, and made him the object of her
solicitude and care. That was a proper place for him
under the circumstances, and she was worthy of the
obligations voluntarily assumed. She treated him as if
he were her own child. Strong attachments grew up
Letween them. Separation would naturally shock the
child and make his grandmother’s heart ache. The
consequence of severing such ties, and of depriving the
child of the comfort and attention of one who took the
place of a mother, and thus created attachments born of
love and kindness. is carefully considered. On the other
hand, the love 0f a good mother is recognized as an
assurance that in her care the best interests of her child
will be subserved. She has a natural claim upon him. To
bring him into the world she lingered in ‘‘the valley of
the shadow of death.”” She did not forfeit her rights
by .uifering and misfortune, nor were the yecarnings of
maternity thus suppressed. She is now able to care for
him. If given his custody, he will have as suitable a
home as the one he leaves. His new surroundings and
prospects will be equally as good. At his age the shock
of leaving his grandmother will be temporary. If the
ties which bkind him to her are loosened, he will form
new ones with his mother, which in the order of nature
will last a generation longer. Plaintiff seems to have
the better claim. Entertaining these views, no error is
found in the decree committing to the mother the custody
of her child.

AFFIRMED.

Sepewick and AvpricE, JJ., not sitting.
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WILLIAM JANIKE, APPELLANT, V. BuTLER COUNTY, APPELLEE.
F1LED NovEMBER 15, 1919. No. 20986.

1. Taxation: ILLEGAL ASSESSMENT: REMEDY. “The remedy provided
for the taxpayer by the first subdivision of section 162 (Rev. St.
1913, sec. 6491) is available only when the property was wrong-
fully assessed, either because exempt from taxation or because the
tax levied had already been assessed thereon and paid.” Darr v,

" Dawson County, 93 Neb. 93.

¢ ExCESSIVE VALUATION: REMEDY. The remedy given by the
first subdivision is not available to correct overvaluation of the
owner’s land, caused by the failure of the taxing authorities to
assess separately a mortgage interest in the land, and to deduct the
amount thereof from the total assessed value of the land. In
such case the remedy of the taxpayer, where the law provides for
such deduction, is to make his complaint before the board of
equalization.

ArpeaL from the distriet court for Butler county:
Epwarp E. Gooo, Jupce. Affirmed.

R. C. Roper and M. A. Shaw, for appellant.
A.V. Thomas, contra.

CornisH, J.

Plaintiff, objecting to the tax assessed against his land,
paid the tax under protest, made his claim before the
county board, and from the judgment of that body
against him, afterwards affirmed in the district court,
appeals to this court.

The grounds of his written protest are: (1) ““The
property upon which it (the tax) was levied was not lia-
ble to taxation;’’ (2) the land had been ‘‘twice assessed
in the same year and taxes twice paid thereon;’”’ (3) there
is a mortgage on the property in the sum of $3,000, to
the Federal Land Bank of Omaha, which is “‘exempt
from federal, state, municipal and local taxation.”

Conceding, argumentatively, that the Federal Land

Bank’s mortgage is exempt from taxation, as against the
) 103 Nepo~55
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bank, and that under our assessment laws a mortgage
on real estate is declared to be an interest in real estate
for purposes of assessment and taxation, to bhe assessed
in the first instance to the mortgagee, the question arises
whether the plaintiff, having paid the tax under pro-
test in accordance with section 6491, Rev. St. 1913, is
entitled to a judgment against the county for the amount
of the taxes so paid. We think not. The tax protested
against was a tax upon land owned by the plaintiff. The
point urged is that the amount of the mortgage on the
land was not assessed separately, and that its amount
was not deducted from the valuation of the land, so that
the plaintiff would only be called upon to pay the tax
upon the surplus value over and above the amount of
the mortgage.

The first subdivision of section 6491, upon which plain-
tiff bases his right to recover, provides for payment and
recovery of taxes paid under protest only in cases where
the property is ‘‘not liable to taxation,”’ or ‘‘has been
twice assessed in the same year and taxes paid there-
on.”” In the instant case, the tax is on the land and is
assessed to the owner. Certainly the land was ‘‘liable
to. taxation,’”’ even though the mortgage interest, owned
by another party, was not. The assessment does not,
on its face, purport to assess the mortgage interest to
the plaintiff. If, as a matter of fact, the taxing au-
thorities have assessed the plaintiff’s property which is
liable to taxation at too high a valuation, or even though
the valuation is made too high by reason of the failure
of the taxing authorities to make a deduction on account
of the morigage, in either case, it would seem that the
remedy by suit to recover a tax paid under protest would
not be applicable. So long as the property assessed is
liable to taxation, or is liable to taxation in part, plain-
tiff’s remedy is to go before the board of equalization,
where that portion constituting the overvaluation, how-
ever it may occur, may be abated. Primarily, the plain-
tiff is not interested in the taxation of another person’s
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property, and whether it is exempt from taxation or not.
It is only when the other person’s property, or interest
in it, is assessed to him that he is interested. Sub-
division 1 of section 6491, supra, in exempting property
not “‘liable to taxation,’’ contemplates only property of
the owner which is exempt. The mortgage interest in
land, held by the Federal Land Bank, whether exempt
or not as to the bank, is not within the class.

In subdivision 2, sec. 6437, Rev. St. 1913, it is pro-
vided that, where lands have been assessed as entities,
and where after dssessment (as here) a part of such en-
tities has been transferred, it is the duty of the board of
equalization to make the proper adjustment. Under this
section, and where part of the tax in question is assess-
able to the complaining party, he should make his com-
plaint to the board of equalization. Even though a part
of the tax may be void for other reasons, the remedy in
question is not available.

No contention is made in the instant case that the
property was twice assessed.

For cases bearing upon the questions considered, see
Darr v. Dawson County, 93 Neb. 93; Davis v. Otoe Coun-
ty, 55 Neb. 677, 681; Hicks v. Inhabitants of Westport,
130 Mass. 478; 37 Cyc. 1184

For the reasons above given, the judgment of the
district court is

AFFIRMED.

Roseg, J., not sitting.

CuarLEs W. San¥orD, APPELLEE, V. SAMUEL C. HAwTHORNE
ET AL., APPELLANTS.

FiLep NoveMeer 15, 1919. No. 20590.

®sury. The sale and purchase of property of any kind at a price
clearly beyond its value as a condition for making a loan and
for the purpose of enabling the lender to obtain inore than the
lawful rate of interest taints the transaction with usury.
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AppeaL from the distriet court for Lancaster county:
Freperick E. Surpuerp, Junce. Reversed, with direc-
tions.

T. J. Doyle and Strode & Beghtol, for appellants.
Reese & Stout, contra.

DEanw, J.

Plaintiff recovered a judgment for $9,033.32 against
defendants Samuel C. Hawthorne, R. R. Langley and
John Wall on a negotiable promissory note made by
them and payable to plaintiff’s order. The note was
dated October 1, 1908, and became due in one year. It
drew 10 per cent. interest from maturity until paid, the
first year’s interest having been deducted when the loan
was made. Aside from this no interest has ever been
paid. The defense was usury. Defendants appealed.

Following are the principal facts: Upon the appli-
cation of Hawthorne and Langley, plaintiff agreed to
loan them $5,000 on substantially these conditions:
First, that they would get John Wall to sign the note
with them; second, that they would pay the interest at
10 per cent. for one year in advance; and, third, that
defendants would take as a part of the loan an assign-
ment of a judgment owned by plaintiff against a man
named James Craig, Sr., for $125.65 that was obtained
on October 4, 1898, in a justice of the peace court in
‘Wahoo, Saunders county, and drawing 10 per cent. in-
terest from date of its recovery. The judgment was as-
signed at a valuation of $200 as a part of the loan. The
testimony is not clear as to whether the $5,000 note was
signed on October 1, 1908, the day of its date, or on
October 14, 1908, the day when the transaction was
closed. In view of the record we do not think this point
is material. On October 14, 1908, plaintiff gave defend-
ants $4,300 in cash and a credit of $500 on the note for
one year’s interest in advance and an assignment of the
Craig judgment, all as consideration for the note in
question.
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Defendants contend that the Craig judgment was of
no value, and that it was used merely as a subterfuge to
conceal a charge, in advance, of $700 for the use of
$4,300 for one year. Respecting this judgment and on
the question of value, plaintiff on the cross-examination
frankly testified: “Q. You did your best to collect it?
A. Yes, sir; at various times. Q. You never collected
anything on it? No; I never collected anything on it,
although I felt satisfied that it would be paid, because
the man was a good worker and a skilful artisan and
was making good wages. Q. Will you swear that there
was ever an execution issued on that judgment, and that
it went into the sheriff’s hands? A. Yes, sir. Q. Do
you know when? A. October 2, 1903, was the issuance,
and October 10, 1903, was the return of the execution.
Tt had been placed in the hands of J. R. Webster, sheriff,
and returned October 10, 1903. Q. And returned ‘no
property found?’ A. Yes, sir. Q. That is the only ex-
ecution that was ever issued on it, was it? A. T am not
positive whether there was one— Q. That is all you
know about? A. I cannot recall whether one was exe-
cuted within the succeeding five years; I do not recall.
* * * Q. Now, Mr. Sanford, when these parties came
to you to borrow this money, you knew that it was
money they wanted, didn’t you? A. Yes, sir; I knew
they wanted to borrow money. Q. You kpnew they didn’t
want to buy any judgment, didn’t you? you knew that?
A. Well, I knew—no, they hadn’t applied to me for the
purchase of any judgment. * * * Q. And (you)
told them about having a memoranda of a judgment in
favor of your father, and that you claimed to own
against a man named James Craig for $125 up in the
justice court in Saunders county you say they got from
you; now, that is all you gave them for the $5,090 note,
wasn’t it? A. No sir—oh, they had been told that, and
they had agreed to take that judgment on October 1st.
Q. Well, whatever that was, that was all you gave them
for the $5,000 note, wasn’t it? A. Yes sir; the
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$4,300 in checks and an assignment of a two hundred
and fifty odd dollar judgment. * * * Q. Then you
charged interest for the judgment the same as you did
for the $4,300 cash, didn’t you? A. Yes, sir. Q. Ten
per cent. a year? A. Yes, sir; they took a judgment
that was bearing 10 per cent. they took that at $200;
it was a judgment for $250, and it was bearing 10 per
cent. * * * Q. After all the efforts you could put
forth prior to this transaction with Langley and Haw-
thorne you were never able to collect any of this money
from Craig? A. I never went after him very hard.
One reason was because my time and efforts were
pretty well occupied, and another thing I regarded him
as ultimately good, for he had a good business and was
a man of temperate habits, was not an old man, and
was very industrious. I didn’t regard * * * Q. Did
you ever get from him the court costs you paid out in
getting this judgment? A. No, sir. That goes with the
collection of the judgment. * * * Q. Did you have
any knowledge as to why it was that Craig wouldn’t
pay this judgment during the ten years that you had it?
A. Well, no, except for the fact that he was using money
for his—for the prosecution of his business. * * *
Q. Didn’t you follow him up at different times where he
did work for farmers and try to get something from
him? A. No, sir. * * * Q. Was he a married man? A.
Yes, sir. * * * Q. Did you ever file a transeript of
this judgment in the district court up there? A. I do
not recall; T don’t know how that is. Q. You never
did yourself? A. I do not recall; it is too long ago; I
don’t recall that. 1 generally made it my custom to
file transcripts. Q. And didn’t you also make it your
custom, Mr. Sanford, with these parties in making them
a loan to always have some note of some amount in
addition to 10 per cent. interest that you took out in
advance that you required them to take as a part of
the loan? A. No; that was not my custom. It had
occurred, but it wasn’t a general custom.’’
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Defendants complain because the court of its own mo-
tion gave this instruction numbered 4: ‘“The court in-
structs you that there is no sufficient evidence upon which
you can find that the Craig judgment was of no value,
and that its assignment was a mere disguise for the
taking of usury. You will therefore disregard this de-
fense and exclude from your consideration all evidence
in that connection.”’ Defendants also complain because
this instruction numbered 2 requested by them was refus-
ed: ‘“The jury is instructed in the matter of assignment
of a judgment against one James Craig, by plaintiff to
the defendants, at the time of the loan, if it finds from
the evidence that this was not a bona fide purchase of
the judgment, but, on the contrary, was a mere subter-
fuge to obtain a rate of interest in excess of 10 per
cent. for the loan of the money, in such event this
would be usury, and if the jury so finds, its verdict
would be for the plaintiff, for $4,300.”

‘We think the court erred in giving instruetion num-
bered 4 and in refusing to give defendant’s requested
instruction numbered 2. From plaintiff’s testimony
alone it is incredible that the Craig judgment was of
any value. It was obtained ten years before the loan was
made, and five years from its date an execution was
returned ‘‘no property found.”” It does not appear
that, aside from the issuance of an execution, plaintiff
ever tried to collect the judgment. Nor does it appear
that he counted it of sufficient value, nor Craig’s finan-
cial prospects of sufficient promise, to file a transeript in
the office of the clerk of the district court at Wahoo.
Tt sufficiently appears that defendants did not make an
application to plaintiff to buy a judgment, but to ob-
tain a loan. The transaction appears to us to be a de-
vice by the parties to evade the usury law. Rev. St.
1913, sec. 3350. The sale of property of any kind at a
price beyond its value as a part of a loan as a pretext
for obtaining more than the lawful rate of interest
taints the transaction with usury, and in an action to
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recover on such loan neither interest nor costs can be
recovered. Grosvemor v. Flax & Hemp Mfg. Co., 1
Green’s Ch. Rep. (N. J.) 453; Quackenbos v. Sayer, 62
N. Y. 344; Mosier v. Norton, 83 Ill. 519; Barry v. Par-
anto, 97 Minn. 265.

The cvidence does not support the judgment. It ap-
pears from plaintiff’s evidence that he could not law-
fully recover more than $4,300 if the case were to be
tried again. The judgment is therefore reversed and
the cause remanded, with directions that judgment be
rendered in favor of plaintiff for $4,300, and that de-
fendants recover their costs in the district court and in
this court.

REVERSED.
Lerron and Aibrich, JJ., not sitting.

UppiKE GRrAIN COMPANY, APPELLEE, V. ALBERT SWANSON,
APPELLANT.

FiLep NoveMmBER 15, 1919. No, 21191,

1. Master and Servant: WoRKMEN’s COMPENSATION: INJury: CoNBI-
TION AT T1ME oF TRiAL. Under the employers’ liability act, section
3662, Rev. St. 1913, as amended, Laws 1917, ch. 85, the inquiry re-
specting the extent of an injury to an employee should be directed
to his condition at the time of the examination or trial.

AWwWARD: MoDIFICATION. When an award of com-
pensation has been made, under the employers’ liability act, in
favor of an injured employee, an application may be made to the
court by either party, any time after six months from the date of
the agreement or award, for a modification of the amount of the
award on the ground of increase or decrease of incapacity due
solely to the injury. Rev. St. 1913, sec. 3683, as amended, Laws
1917, ch. 85, sec. 18.

AppeaL from the district court for Douglas county:
Avexanpir C. Troup, Junce. Rewversed.

Myers & Mecham, for appellant.
Gurley, Fitch, West & Hickman, contra.
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Deaw, J. 5

Albert Swanson, defendant, while in the employ of the
Updike Grain Company, plaintiff, sustained a personal
injury on July 12, 1918, by ‘‘a plank sized 2 x 127
falling on his left hand, “‘cutting and ecrushing it”’ as
alleged. He is a millwright and carpenter, and when
injured was earning $42 a week. As a result of the
accident he is now totally disabled from working at his
trade. Under the employers’ liability act the company
paid him $12 a week for 17 weeks and his doctor’s bill.
Subsequently, upon application made by the company to
the compensation commissioner, an award was made of
$12 a week for 13 additional weeks, or a total of 30
weeks. Swanson, being dissatisfied, appealed to the dis-
trict court, where the award of the commissioner was
affirmed. He has again appealed.

The court found that Swanson sustained ‘‘injuries to
his third, fourth and fifth fingers of the left hand.”” The
hand was shown to have been severely injured, and it
seems clear. to us that the injury was not confined alone
to the fingers. The physicians for both parties testi-
fied in substance that ‘‘about 50 per cent.”” would rep-
resent ‘‘a fair percentage of loss’’ of the use of the hand
in its present condition.

We think the court erred in holding that the injuries
were confined to the fingers alone. The evidence dis-
closes that in its present condition Swanson’s hand
presents a case ‘‘involving permanent partial loss of the
use or function’’ of that member, and comes clearly
within the provisions of section 3662, Rev. St. 1913, as
amended, L.aws 1917, ch. 85, sec. 7, which, so far as
applicable provides: ‘‘(3) For all disability resulting
from permanent injury of the following classes, the
compensation shall be exclusively as follows: * * *
For the loss of a hand, sixty-six and two-thirds per
centum of daily wages during one hundred and fifty
weeks. * * * In "all cases involving a permanent
partial loss of the use or function of any of the members
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mefitioned in subdivision 3 of section 3662, the com-
pensation shall bear such relation to the amounts named
in said subdivision 3 of section 3662 as the disabilities
bear to those produced by the injuries named therein.
* * * (ompensation under this subdivision shall not
be more than twelve dollars per week, nor less than
six dollars per week.”’

Respecting the present condition of Swanson’s hand,
and that is the time to which the inquiry should be
directed, the evidence is clear and seems to show that,
under the act, on the ground of ‘‘permanent partial
loss’’ at the present time he is entitled to $12 a week
for 75 weeks from the date of the injury. It may be noted,
however, that under section 3683, Rev. St. 1913, as
. amended, Laws 1917, ch. 85, sec. ‘18, neither party is
remediless in case of a change or an ‘‘increase or de-
crease of incapacity’’ in the condition of an injured
employee, this section providing: ‘‘The amount of any
agreement or award payable periodically for more than
six months may be modified as follows: * * * (b) If
the parties cannot agree, then at any time after six
months from the date of the agreement or award, an
application may be made to the court by either party
on the ground of increase or decrease of incapacity
due solely to the injury.”

The judgment is reversed for further proceedings con-
sistent with the views expressed in this opinion.

REVERSED.
Sebewick, J., not sitting.
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fect. Raddatz v. CRriStner ......coiieiiierieinnrnrnreanenn 621

14. When misconduct of counsel is such that no admonition or
rebuke can entirely destroy its sinister influence, a new trial
will be awarded, regardless of want of objection and excep-
tion. Starr v. Chicago, B. & Q. R. Co. ........c.oiiiiiinnts 645

15. Disallowance of attorney’s fee on an appeal under the em-
ployers’ liability act becomes the law of the case on a sec-
ond appeal. United States Fidelity & Guaranty Co. v. Wick-
TINE & o eveveevnctennecnoncnnnansn RN 681

. Where titie is in issue in partition proceedings, and a decree
quieting title rendered, parties desiring to appeal therefrom

fovy
=1



103 Nes.] INDEX.

Appeal and Error—Continued.

17.

8.

19.

20.

21.

22.

23.

24.

25.

26.

must do so within the statutory time after such decree is
rendered. Beck V. TTAPD . .cvvuivrenreeinaenacnanasancnsss

An appeal from order of confirmation of sale in partition,
taken more than a year after decree quieting title, does
not bring up the issues as to title; and, where the only ques-
tion on appeal is as to title, the appeal will Le dismissed.
BeCk . TTADD o evvvveensrierannnenaonatosssosssoanssansss

In a suit in equity, a decree responding to issues raised in a
petition filed by detendant will not be reversed on appeal
merely because plaintiff failed to plead facts, the denial of
which would raise such issues. Hammond v. Haemmond . ...

In a trial to the court, the presumption is that only com-
petent evidence is considered, and if there is sufficient proper
evidence to sustain the finding, the admission of other will
not be considered prejudicial. Dorcey v. Thursion Counly..

A verdict on conflicting evidence will not be disturbed un-
less clearly wrong. Watkins.v. Union P. R. Co. ..........
Wood v. Advance Rumley Thresher Co. ......cviivviaiannn.

Where the evidence is conflicting upon material points,
the court, in determining questions of law, accepts the jury’s
verdict as determining the facts upon such disputed points.
Me*calf v. Chicago, R. I. & P. R. CO. ...ovvvninceiinnnnn

Where, on petition to set aside a deed for grantor’s mental
incompetency and for undue influence, the trial court found
mental incompetency, the appeal brought up the entire rec-
ord for trial de movo, and, if the evidence sustains either
or both grounds, the supreme court may base its decision
upon such grounds. Chamberlain v. Frank ................

When a common-law action is tried to the court without de-
mand for jury, the findings on conflicting evidence will not
be reversed on appeal unless clearly wrong. Durland Trust
C0. V. ULHEY vevvreriiareraeetsatnsoassaeaetasanasnns

Findings will not be reversed because incompetent evidence
was admitted, if there is sufficient competent evidence.
Keeler v. Estate of HIles .....ccvreviinnvenaeinaenonnns

Findings of fact in an equity case will not be reviewed, un-
lesg the evidence bearing upon the issue is preserved in a
bill of exceptions. Thies v. Thies .......vveviniiiiian.n.

Under sec. 8198, Rev. St. 1913, if a finding of fact is com-
plained of on appeal in an equity case, the supreme court
must try the issue de novo, and for that purpose must have

877
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832

860
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442

461

465

499
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Appeal and Error—Concluded.

21.

28.

29.

30.

31.

32.

33.

the evidence preserved im the bill of exceptions. Thies v,
PRACS & reeete e tiienatenenrossiaesoessseosnoneransnnasans 501
Upon appeal in equity, the supreme court in considering parol
evidence will take into account the fact that the trial court
observed the witnesses and must have accepted one of two
versions of the facts. Gaunt v. Smith .......ccvvvveenennn 506
A verdict will not be set aside for insufficiency of evidence,
where reasonable men may draw diverse inferences from the
evidence adduced. Churchill v. Pennsylvania Co. ........ 528
‘Where the evidence is conflicting, a finding will not be set
aside on appeal unless clearly wrong. Hunter v. Weiner .. 538

‘Where the evidence in a personal injury case tried to the
court is conflicting, and there is competent evidence to sus-
tain the finding, the judgment will not be set aside unless
clearly wrong. Anderson v. Kiene .........cccevivevnnnenns 773
Admission of statement of witness’ estimate of damages af-
ter proof of the various items of damages held not prejudicial
error. O'Brien ©. CO00M ....cviiieeieniinnnunsnerinnanens 836
Refusal of requested instruction submitting a party’s theory
of the case, as disclosed by the evidence, is reversible error.
Mentz v. Omaha & C. B, Street R. CO. ..........covvvuunn. 216
A judgment will not be reversed on appeal because of an
indefinite or incomplete instruction, unless complainant of-
fered a more definite instruction, or it appears that the jury

was misled. State Bank v. Strickler ................. ... 490
Appearance.

1. A motion that states sufficient facts will be regarded as a
petition, if the parties appear and try the issue presented.
Durland Trust Co. v. ULtley ......cvueiiiriniiirannennn 461

2. The district court may obtain jurisdiction of person of de-

fendant if he appears in action for fraud and asks a dismis-
sal wholly upon untenable grounds. Durland Trust Co. v.
Ulley « coveneniininennns ettt e 461

Arbitration and Award. See ArPPEAL AND ERROR, 9, 11, 12.

In arbitration, the arbitrators must state their findings of fact

and conclusions of law. Schlanbusch v. Schlanbusch ...... 588

Assignments, See BIiLLS AND NOTES, 7.

An accepted assignment of the “first $10,000” awarded con-

tractor under a building contract requiring payments on esti-
mates as work progresses, held enforceable as to an estimate
for a lesser sum. Howard County v. Pesha .........v...... 296
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Attachment.
1. Where land is held under a constructive trust, an attachment

levied on the land by a creditor of the trustee cannot be up-
held. Raasch v. Lund Land Co. .....ccovieiiienieroceoes

By filing an affidavit for and publication of notice and levy,
the court obtains jurisdiction in attachment, and subsequent
irregularities do not render the proceedings void. Pitelka v.
PilelI . voeeeernoentoensnsasananssosassosnasnsosncvsnass

Affidavit for service by publication and notice published held
to give the court jurisdiction to gell attached property.
Pitelka V. Pitella ..vuieenenrressneonsnanentasaniacssasnns

Neither the county judge nor the judges of the supreme court

* can allow an attachment in an action pending in the district

court when a judge of that court is present in the ceunty
where the action is pending, and is capable of acting. Fer-
SON V. ATMOUT & 00. +vvnervereenrasesutanssseanssacnonsns

Attorney and Client. See APPEAL AND ERROR, 14. CARRIERS, 24.

1

The district court cannot tax an attorney’s fee as a part of
the costs in an action under the employers’ liability act.
United States Fidelity & Guaranty Co. v. Wickline ..........

1t reliable information is brought to the supreme court that
any member of the bar has been guilty of misconduct requir-
ing disbarment, the court will require formal charges 1o be
filed and trial thereon; but when information is brought by
the sworn statement of a citizen sufficiently formulating
charges, and a formal answer is presented, no other proceed-
ings are necessary to present the issues. State v. Fisher ..

In trial of disbarment, the ordinary rules of evidence obtain.
State V. FiSRer ...vuvevrneernssoenorsastansesstscvaasnooss

The lawyer who knowingly uses forgery of another to im-
pose upon a court cannot justify by showing that he did
not himself commit the forgery. State v. Fisher ..........

The drawing of pleadings and preparation of a case for irial
is practicing the legal profession. State v. Fisher ........

A prosecution for contempt is entirely distinet from a prose-
cution for disbarment, and they will not be tried together.
State v». Fisher ....... eeeeeeera e eeeseteteer e

The fact that a member of the bar, liable to a criminal prose-
cution, has not been prosecuted or convicted may not be a
complete defense to a complaint for disbarmen: for the same
act. State V. PiSher ...v.ieecestiesssecssesocsesssncsnsnses
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Attorney and Client—Concluded.

8.

10.

11.

A. member of the bar, knowing of a conspiracy ot his cilient
and others to obstruct justice in litigation in which he is
employed, should expose such conspiracy or withdraw from
the employment. State v. Fisher ....... Cheeaaaa.. ereeea

When an attorney approves of efforts of conspirators to ob-
struct justice, he will, in proceedings to disbar him, be con-
sidered as one of the conspirators. State v. Fisher ........

Although a specific charge of misconduct of an aitorney may
not be supported by sufficient evidence to require disbarment,
still, if it shows a disposition to unprofessional conduct, it
should be considered with facts established upon other
charges in the same complaint for disharment. State o.

FiSRET o e e

When the misconduct of an attorney has been practically con-
tinuous, and there is no evidence of reformation or change
of conduct, disbarment will not be barred by lapse of {ime
as to any of such misconduct. State v. Fisher ............

Banks and Banking. See CORPORATIONS, 1. TAXATION, 1, 4-12.

1.

Every bank contributing to the state depositors’ guaranty
fund has an interest in its proper administration and dis-
tribution, and where, by reason of error or mistake of law
of a public officer, the fund is endangered, any such bank
may intervene to protect itself and other banks contributing
to the fund. State v. Farmers State Bank ................

Under sec. 332, Rev. St. 1913, where money from the deposi-
tors’ guaranty fund has been paid to depositors, the state
banking board is subrogated to the rights of depositors
to participate in the assets, and becomes a general creditor
of the insolvent bank, entitled to prorate with nonpreferred
creditors in net assets. State ». Farmers State Bank ....
Shares of stock in a national bank are a distinct entity from
the capital stock or property and assets. State v. First Nat.
Bank . ..... reresseeneaas Ceae et s eae i,

Bastardy.

Where the evidence in a bastardy proceeding is conflicting asg

to paternity, the question must be submitted .to the jury.
Martin v. Leininger ......................iiiiii

Bills and Notes. See COMPROMISE AND SETTLEMENT, CORPORATIONS,

1.

11, 12.

A note taken for a pre-existing debt or as renewal does
not discharge the debt, unless by express agreement. Gilland
v. Honeywell ................. I

1

7386

736

736

736

194

194

280

448
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Bills and Notes—Continued.

2. A renewal note signed by the successor to the maker, a cor-
poration, does not discharge the debt, unless by express
agreement. @Gilland v. Honeywell ......oo.veieennae. o 50

3. Whether a renewal note is payment of the debt is determined
from the intention of the parties as shown by the facts.
Qilland v. Honeywell ...........coovuenn. e rerar e 50

4, Where a bank furnished the consideration for a note payable
to a third party, held that it could maintain an action thereon
in its own name. Sutherland State Bank v, Diai .......... 136

5. To warrant. reformation of a written instrument, the evi-
dence must be clear, convincing and satisfactory. Suther-
land State Bank V. DiGl ...ovveeeiniiiiiiiiennteiiianennes 136

6. The burden of proof is upon those who seek to reform a
written instrument. Sutherland State Bank v. Dial ...... 136

7. In order that a draft may operate as an equitable assignment
of moneys, it must be drawn against a specific fund with
such particularity as to charge the fund. Soppe v. Mechaley 264

8. In order that a promise to honor a nonexisting bill shall
be enforceable, the promise must so describe the bill that
there can be no doubt of its application to it. Soppe v.
MeECRAIEY . v veeenin s i innsnnaaacnsnonsnns PP e 264

9. A written promise by a commission company tuv a bank to
accept nonexisting bills of exchange to amount of net pro-
ceeds of stock shipped to it by drawer,—when bank has taken
bill and stock has been shipped and sold in excess of amount
of bill,—binds the drawee and operates to transfer the pro-
ceeds to amount of bill, and the same are not liable to gar-
nishment by other creditors. Soppe v. Mechaley .......... 267

10. Pleading held an affirmative plea that note sued on was sold
and indorsed before maturity. Albany Ceunlty Naf. Bank
v, Gould, ......... e eereraseeaat et et e e ar e e 275

11. A check made payable one day after death of maker is
technically a bill of exchange, and is valid if given for a
sufficient consideration. Keeler v. Estate of Hiles ........ 465

12. In action on note, evidence held not to justify supreme court
in setting aside its former judgment on ground of failure
of evidence. State Bank v. Strickler .................. 490

13. In an action on a note ,where the defense was failure of con-
sideration, held not error to direct verdict for plaintiff,
where evidence of the defense was merely speculative.
Titman v. Cooper ........ tecesesasenaas AP -1 1]

103 Neb.—56
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Bills and Notes—Concluded.

14, Where a check was given an agent for price of land at time
of delivery of deed, which had been materially altered by
the agent, the consideration for the check wholly failed,
and suit could not be maintained for any part thereof, though
the buyer subsequently purchased the land directly from the
owner. Dorwart v. HOCKElt ......c.cvveiiiiniinrnninnnans 651

15. Instruction as to change of date of a note, so as to bring it
within the statute of limitations, held not prejudicial to
defendant. Lair v. Calloway .......covveiivininrnennanens 714

Bonds. See CoNTRACTS, 11, ScHOOLS AND SCHOOL DISTRICTS, 1-6.
BOUNDARIES. STATE RAILwAY COMMISSION.

A government resurvey relocating obliterated corners is evi-
dence that original corners are at places relocated,. but
such evidence may be overturned by more convincing evi-
dence that original corners were elsewhere. Dancer v.
MEUYETS «ovivvaser v o sessaanncansensnns Ceereeerrrresanans 856

Brokers.
Dismissal of action by agent against drawer of check given
to agent for purchase price of land, where deed was changed
by agent without knowledge of owner or buyer, and where
sale for that reason was not consummated, was not error.
Dorwart v. HOCKEEE .. uviuri ittt ieoniiitieienrnansesnass 651

Carriers. See RAILROADS. STREET RAILWAYS.

1., The state railway commission has independent legislative,
judicial and administrative powers in the ‘regulation of
rates, service and general control of common carriers,” sub-
ject only to control by the legislature. In re Lincoln Trac-
BEOT €0, vvereeeeeersusasennseuessossaasoenseserseaaennas 223

2. In the absence of specific legislation, the state railway com-
mission has full control over common carriers. In re Lincoln
TrACTION CO. «ov v eneerenesossansssretasessnenassssenesnsas 223

3. Rates of public service corporations must be based on value of
property devoted to public use. In re Lincoln Traction Co. .. 229

4, Rates of carriers allowed in other similar cities may be con-
sidered by the state railway commission in fixing rates, but
are not controlling. In re Lincoln Traction Co. ............ 229

6. If it is uncertain whether abnormal conditions will become
more favorable for carrier’s earnings in the near future, the
propriety of emergency rates would seem to be indicated.

In re Lincoln Traction €0. ......ccoeeeiineniinenneiransnans 229

8. Good will will not be considered in determining rates for
carrier. In re Lincoln Traction €0, ...ccovvesvinacaneieeess 229
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Carriers—Continued.

1.

10.

11.

12,

13.

14,

15.

In determining sufficiency of present rates of carrier, it is
proper to consider recent dividends declared under ordinary
conditions, but distribution of such dividends among stock-
holders throws no light on earning power of the property.
In re Lincoln Traction CO0. ....ceceiierieniinaneinnanns 229

If dividends paid by carrier were not greater than a fair
return on actual value of the property would justify, and
did not exceed net earnings, their disposition among stock-
holders would not affect the public interest. In re Lincoln
Traction CO. .......-... heneeen e et eeia e 229

If dividends paid by carrier to stockholders are more than a
fair return upon the property, or exceed net earnings, the
company must make good the deficiency and render proper
gervice. In re Lincoln Traction CO. ........c.ovevvenancnnun 229

Where earnings of a traction company are sufficient, it must
be prepared to render proper gservice. In re Lincoln Trac-
BEOM 00, & veveeensneennsssssasnssanesosetassasaessossoscnss 229

When a public utility under control of the state railway
commission owns subsidiary utilities under control of city
authorities, the commission may require accurate accounts
of all services rendered to its subsidiary companies and all
values received therefor at prices fixed by the commission,
which must be accounted for as other earnings. In re
IAnColn Traction CO. ...oveeeveesieonanenacatsscenancanes 229

It is the duty of a carrier to keep accounts ag required by
the state railway commission and to render all possible
assistance to enable the commission to ascertain true values,
and, if it fails to do so, it cannot complain of reasonable
findings of the commission as to value. In re Lincoln Trac-
BT T oL T AR 229

1f, owing to changed conditions, the net earnings of a carrier,
properly managed, are not a fair return on the value of its
property, the rates should be increased without imposing
unnecessary conditions. In re Lincoln Traction COo. .....ovn 229

Money raised by carrier for depreciation shouid not be con-
sidered as capital upon which dividends are to be paid. In
re Lincoln Traction C0. .....coveeevienmcenaiiiionanaaanee 229

When, under rates allowed a carrier, dividends are fairly
earned and declared, they become property of stockholders,
and, if used to make proper additions to the property, such
additions should be considered in adjusting rates. In re
Lincoln Traction CO. cveeesevesssssssassasassoscsaossanccsss 224
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Carriers—Continued.

16. The supreme court on appeal cannot disturb findings of
the state railway commission, unless it appears that some re-
quirements of law have been disregarded, or that the result
reached cannot reasonably be derived from the facts proved.

In re Lincoln Traction CO. .....ovveuieieneerernnannnnnen 229

17. The supreme court will not reverse an order of the state
railway commission, unless it is clearly unreasonable. Lincoln
Commercial Clud v. Missouri P. B. C€0. ...ovuvevierinennnnnn 504

18. Where unjust discrimination arises as between individuals
or localities, because of absorbing of switching charges in
certain instances and not in others under like circumstances,
the carrier may be required to remove the discrimination by
a change in tariff schedule eliminating the charge. Lincoln
Commercial Club v. Missouri P. R. Co. ...... e eeeireeea 504

19. In an action for injury to live stock accompanied by the
owner, the burden is on the owner to show that the loss was
due to carrier’'s negligence. Starr v. Chicago, B ¢ Q. R. Co... 645

20. Sec. 8604a, 8 U. S. Comp. St., does not change the common-
law liability of carriers for injuries to live stock in inter-
state shipments. Sterr v. Chicago, B. & Q. R. Co. ......... . 645

21. Where the owner accompanies shipment of live stock, the
duty of feeding and watering the stock when placed in car-
rier’s yards is primarily upon the owner; but, if he fails to
do so, then the duty is upon the carrier, which must also
furnish proper facilities. Starr v. Chicago, B. & Q. R. Co. .. 648

22. Where the carrier fed and watered live stock wher the owner
was present, and the stock was injured by poison in hay fur-
nished by carrier, the carrier was liable only for negligence,
as it was not an insurer against loss by reason of poisoned
hay. Starr v. Chicago, B. & Q. R. C0. .....cccvuviiiinnnnn 645

23. Where a carrier, under contract to deliver goods to an-
other state, transfers them to another carrier for delivery,
it is liable for damages for delay in delivery by the other
carrier. Marsh § Marsh v. Chicago & N. W. R. Co. ...... 654

24. Attorney’s fees im action against carriers provided for in
sec. 6063, Rev. St. 1913, are in the nature of costs, and may
be allowed in all cases therein provided for. Marsh &
Marsh v. Chicago € N. W. R. Co. .......civiiinnn.. PP :1:1

25. The law contemplates that findings and orders as to rates
shall first be made by the state railway commission, and
its orders wiil not be reversed unless clearly wrong. Omahe
& C. B. Street R. Co. v. Nebraska State Railway Commission €95
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26.

21.

28.

29.

30.

31.

32.

The “Railway Commission Act” gives exclusive original
jurisdiction over rates of common carriers to the com-
mission, unaffected by city charter provision. Omaha &
C. B. Street R. Co. v. Nebraska State Railway Commissionr ..

A situation, not constituting an “emergency,” may justify
the granting of a temporary rate to a public utility. Omaha
é C. B. Street R. Co. v. Nebraska State Railway Commission

In fixing rates for a street railway, former earnings and
probable prospective earnings should be considered, with a
view to adjust rates so as to prevent extortion and allow a
fair return. Omaha & C. B. Street R. Co. v. Nebraska State
Railway Commission .....couiveeanocconees e ieeree e

The fundamental inquiry in fixing rates for a public service
utility is what rate is necessary to yield a reasonable
average return on .a fair valuation of the property. Omaha
& C. B. Street R. Co. v. Nebraska State Railway Commission

Under the Constitution and laws of Nebraska, the state
railway commission has a wide discretion in fixing rates
for public utilities. Omaha & C. B. Street R. Co. v. Nebraska
State Railway Commission ........... PP

Evidence in action for personal injuries held to require
directed verdict for defendant. Lojgren v. Omaeha & C. B.
SErEEt R. €0, ovvveeniovnnessnannnnassssssnseis s annonans

A bill of lading is a badge of ownership and protects a bona
fide purchaser or pledgee to whom it is transferred. Omaha
Grain Exzchange v. National Surety CO. eveesnnnn eseeene

Chattel Mortgages.

Sec. 534, Rev. St. 1913, making it a felony for the mortgagor
of personalty to sell it to any “person or body corporate,”
without consent of the mortgagee, held to apply to a sale

to a partnership. State v. Stapel .......
Commerce.

1. A municipal occupation tax on a telegraph company dcing
both an intrastate and an interstate business is a charge
on its intrastate business, and not its interstate business.
City of Fremont v. Postal Telegraph-Cable Co. ............

2. Occupation tax imposed on telegraph company held not to

be a charge on interstate commerce. City of Fremont v.
Pestal Telegraph-Cable CO. ..ecerierrscorssssensnnsssnens
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Compromise and Settlement.

In an action on a note, where defendant pleaded = settlement,

evidence held to warrant finding that no settlement was
had. Lair v. Calloway .............c0uiieuinennnninn.

Constitutional Law. See MASTER AND SERVANT, 2. WAREHOUSEMEN, 2.

1.

Ch. 7, Laws 1918, authorizing permits to prospect for and
develop minerals in public lands, does not violate secs.
11, 13, or 15, art. III, Neb. Const., nor the Fourteenth amend-
ment, U. S. Const. Briggs v. Neville ...........c..ovuu....

Sec. 134, Rev. St. 1913, relating to control of carriers by
state railway commission, held to apply to public stock-
yards, and not to deny to appellant stock-yards company
the equal protection of the law under the Fourteenth amend-
ment, U. S. Const. Union Stock Yards Co. v. Nebraska
State Railway COomMmission ..............c.cvuueonnno ...

The amendment creating the state railway commission is an
independent part of the Constitution, and not an amend-
ment to the executive, legislative or judicial articles thereof.
In re Lincoln Traction Co. ...........cuooeuereeunnnonn. .

. A legislative act does not impair the obligation of a con-

tract, entered into before the act became operative, merely
because it abrogates or holds in abeyance an existing remedy,
provided another equally adequate remedy is substituted.
In7re Davis ..o

. Ch. 164, Laws 1917, relating to debtors, does not impair the

obligation of contracts entered into before the act became
operative. In re Davis .......c.ievvniniinei

Where a proper basis for classification exists, a tax im-
posed on all persons or companies engaged in a certain
occupation does not deny equal protection of the law. City
of Fremont v. Postal Telegraph-Cable Co. ..................

Ch. 196, Laws 1919, providing for the nomination of mem-
bers to a constitutional convention, keld not unconstltutlonal
Baker v. MOOTRead ......ocoveuiinnniiun e,

The fact that ch. 196, Laws 1919, provides for election of

members of a constitutional convention at a special election,

whereas representatives to the legislature are required to
be elected at a general election, does not amount to g change
of manner of their election. Baker v. Moorhead . ...........

Sec. 13, art. XVI, Const., providing that officers “by the
Constitution or laws made elective by the people” shall be
elected at a general election, provided for in the Constitu-

714

224

229
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703

476
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Constitutional Law—Concluded.

10.

11.

tion, does not include members of a constitutional conven-
tion. Baker v. MoOTREAA ....vvvviurruaananesnnsoneannnns

The general rule that constitutional provisions will be con-
strued as mandatory, rather than directory, does not apply
with the same strictness to constitutional provisions provid-
ing for future constitutional conventions, as to other parts
of the Constitution. Baker v. Moorhead ..................

A construction of a provision of the Constitution which
would make difficult or impossible any fair and just method
of revising it will not be adopted by the courts. Baker
D MOOTREAA o v v e et tvetiionosenosonnoanennsassssnsansss

Contracts. See AsSIGNMENTS. COUNTIES AND COUNTY OFFICERS,

4, 5. EvIDpENCE, 10. LiBrL. PRINCIPAL AND SureTy, 1, 2.
SALES. STATUTE OF FRAUDS.

Forbearance to sue where no cause of action exists is not
a consideration to support a promise. Wehnes v. Marsh ..

Where the law implies a contract, a promise to do some-
thing different from or in addition to that which the law
implies is nudum pactum. Wehnes v, Marsh ..oovivinaen

The contract between the owner and the builder and his sure-
ties for building is dual, the agreement to pay laborers and
materialmen being distinct from the contract to erect the
building. Forburger Stone Co. v. Lion Bonding & Surety Co.

A county wrongfully forfeiting a building contract partially
performed by a contractor not in default cannot justify its
failure to pay the amount justly due under the contract by
showing that payments to the contractor and cost of com-
pleting building exceeded the contract price. Howard Coun-
B V. PESRO . iiiiier ettt

A building contractor is not bound by the architect’s arbi-
trary and unreasonable refusal of estimates justly due.
Howard County v. PeSRa ... ..ccvvuuiiein it nnanns

Generally the right to rescind a contract exists only in favor
of the party not in default. Howard County v. Pesha ......

Under a building contract requiring payments to contractor
as work progresses, the owner’s failure, upon demand, to
make a payment justly due may justify the contractor,
not in default, in refusing to proceed with the work. Howard
County v. Pesha ............... et i

Under a building contract designating the architect as sole
and final arbitrator of estimates for labor and materials,
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Contracts—Concluded.

he cannot arbitrarily defeat proper estimates justly due.
Howard County v. PESRA . .....ccuuii i einnnunnn. 296

9. Unchallenged estimates of architect for labor and materials

+ are conclusive in absence of fraud or mistake, under a build-
ing contract making his decision final. Howard County .
Pesha ....... e e e e ireie e eaeteieae ettt s 296

10. In an action by building contractor for labor and materials
for which architect arbitrarily refused estimates, evidence
that the architect did not deny that an estimate was due, and
that he arbitrarily refused to make it, held admissible on
issue of fraud. Howard County v. PeSAQ ........oo.vu... 296

11. A loan to a building contractor to pay for labor and materials
is not secured by a bond given by him for protection of per-
sons furnishing labor and materials. Howard County wv.
PSR ottt e e e e e 296

12. Where the owner of a partially constructed building wrong-
fully cancels a building contract requiring him to pay 85
per cent, of the estimates, and permitting him to retain 15
per cent. until completion of contract, the contractor may
recover both percentages for work done. Howard County

Do POSRA ottt i i e e e e 296
13. BEquity has jurisdiction to reform a written contract for
fraud or mistake. Shurtleff v. Pick & CO. .....oouuvron..... 414

14, A party is not chargeable with negligence in signing a
contract written by the other party, containing a fraudu-
lent misstatement of a material fact which an ordinarily
prudent man would not discover. Shurtleff v. Pick & Co. .. 414

Corporations. See NEGLIGENCE, 2.

1. Under an executory contract to sell stock, dividends de-
clared while the contract is executory belong to the pur-
chaser. Bank of Waverly v. Daily «..o.oovvoeennnnnnnnnn.

2. Articles of incorporation and statutes relating thereto are
a part of the contract of one purchasing stock of the cor-
poration. Allen v. WHIlE ...ooviieerniiiiiin e, 256

3. Majority of stockholders of a corporation cannot, by amend-
ing the articles of incorporation, deprive the minority of
their contractual rights to dividends under the original
articles. Allen v. White .........c.uiiinnennnninn. ... 256

4. When a legislature provides for a state officer to administer
the affairs of an insolvent corporation, such provision is a
charter right which follows a corporation wherever it goes.
Kinsier v. Casualiy Co. of America .....ovvuu... eeeneae 383

-3
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Corporations—Concluded.

5.

10.

11.

12.

The liability for failure of corporation to publish notice of
indebtedness required by sec. 577, Rev. St. 1913, is in the
nature of a penalty, and one stockholder equally at lault
with others cannot maintain action as creditor of the. cor-
poration against the others for such omission. Singhaus
V.PIper (..ot et rare ey

There is no default for failure of corporation to publish
notice of indebtedness required by sec. 577, Rev. St. 1913,
until one year after organization of corporation. Singhaus
L o 57T PR

A corporation may exchange property in purchase of its
outstanding shares, but the transaction must be in entire good
faith, and in no manner injure rights of creditors or stock-
holders. Singhaus v. PiPer .......cciveiuerieeceasaasasas

The relation between stockholders is confidential, and, if
they are creditors of the corporation, their right to object
to a transfer of its property for shares of the stock is
analogous to the right of creditors to object to transfers of
property by their debtors. Singhaus v. Piper ..............

It transfer of corporation’s property for outstanding stock
is made to secure stockholders against loss on account of
existing indebtedness, the transfer may be held invalid as
against creditors; but, if at the time of such transfer the
remaining corporate property amply secures its debts, and
its business continues for several years, the tact that un-
proﬁtable‘business and new debts have made it insolvent
is not conclusive that the transfer was made with intent to
defraud creditors. Singhaus v. Piper ..............

A creditor and stockholder at the time of and with knowledge
of a transfer of corporation’s property and of its business
and assets cannot complain of the transfer Lecause after
several years the corporation has become insolvent. Sing-
RAUS V. Piper ... i i it s

It is within "apparent scope of authority of an officer of a
trading corporation to indorse a negotiable instrument,
payable to the order of the corporation, only in furtherance
of its business. Bank of Benson v. Gordon ................

Where a note is payable to a corporation and is indorsed
by an officer in the corporate name and given as collateral
for a loan to himself or to another corporation in which he
is interested, the facts are sufficient to put the lender on
inquiry as to the official’'s authority to transfer the note.
Bank of Benson v. Gordon .......... eeenn Cereerenes e
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Costs. '

‘When a brief fails to conform to rule 12, the supreme court
may on its own motion refuse to allow a fee to be taxed
therefor. McWilliams v. ANAETrSON .......ovveueunvnns cee.. 187

Counties and County Officers. See CoNTRAcTS, 4-12. OFFICERS,
RaAmroabs, 1.

1. Where a man was employed as jailer by the county board,
held that the sheriff was not entitled to the statutory jailer
tee. Dorcey v. Thurston COUNLY .........oevevenennnnn. 43

2. Under ch. 18, Laws 1915, giving the county board power to
levy funds for a courthouse on petition signed by 55 per
cent. of the legal voters, a petition is invalidated by a con-
dition designating the site; the power to select the location
being vested in the board. Mylet v. Platte Counly .......... 105

3. The boundary between Grant county and Garden county held
to be the section line three miles west of the range line
between ranges 40 and 41, in townships 21, 22, and 23.
State v. Garden COUNLY . .....ccovieniieee s 142

4. An architect employed to superintend construction of a court-

- house under a contract calling for estimates as the work
progresses is a fiduciary of the county, and, if he knows
any reason why estimates should not be made, he should
state the facts to the county board, without its request.
Howard County v. Pesh@ ....covvneienniiirnnnennnanennnn. 296

5. Where a county enters into a valid contract for construc-
tion of a courthouse, it cannot, by pleading want of power,
escape the payment of just claims for labor and materials
accepted and used under terms of the comtract. Howard
County v. Pesha ...... et e ettt 296

6. Where a sheriff having the right to hold over retains his
office and files a proper bond, failure of the county board to
approve the bond does not create a vacancy. State v. Willott 798

Courts. See WiLLs, 2.

The district court may try a cause on appeal upon the tran-
script of the proceedings in the probate court. Keeler ».
FEstate of Hiles ....... Gt e e e et et aiier e ate e 465

Criminal Law. See ADULTERY. FORGERY. HOMICIDE. INDICTMENT
AND INFORMATION. INTOXICATING LIQuors, 1, 12. Jury. LaAg-
CENY. RECEIVING STOLEN GooDs. STATUTES, 1, 2.

1. In a criminal prosecution, where a negative is an essential
element of the crime, and is “peculiarly within the knowledge
of the defendant,” it devolves upon him to produce the
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Criminal Law—Continued.

10.

11.

12.

evidence, and, on his failure to'do so, the jury may infer
that it cannot be produced. State v. Krasne ..............

In a prosecution under sec. 8896, Rev. St. 1913, for fraudulent
advertisement of merchandise, demurrer to evidence held
improperly sustained. State v. Krasne ..................

A voluntary confession, standing alone, is insufficient to
prove the commission of a crime, but such confession may,
with slight corroborative circumstances, be sufficient to
warrant a conviction. State v. Krasne ........ccoeeveeen.

Under the indeterminate sentence act, a district judge is
only a ministerial officer whose authority is limited to pro-
nouncing a minimum and maximum sentence. Lee v. State

Under the indeterminate sentence act, the prison board
determines the term the prisoner shall serve. Lee v. State ..

To make evidence of other acts available, some use for it
must be found as evidencing a conspiracy, knowledge, de-
sign, dispesition, plan, er scheme, or other quality, of itself
evidence bearing upon the particular act charged. 8t.
CLAiT V. SLALE v vee it ie i riansoasssecsnstatsesnenns

An alibi is a defense in a prosecution for the sale of whiskey.
MAlligen 0. SEALE . oov vt in it iasns ettty

Where name of state’s witness was Hughes William Hughes,
though he signed the complaint as William Hughes, and the
county attorney indorsed William Hughes on the information,
held not error to permit him to testify as a witness in chief
for the state. Brown v. State . .....ccvvivinieariiinanns

The district court cannot fix the minimum of a sentence
for larceny at a greater period than that fixed by statute.
Brown V., SUALE . .veneeieeesonesearonestasassssssnasss

Failure to specifically instruct to disregard opinions ex-
pressed by rejected talesmen on their voir dire examijnation
will not require a reversal, where the instructions direct
the jury to base their verdict alome on evidence adduced
at the trial. Grammer v. State .....cooiiiiiiiiinneiansen

Under an information charging two with murder in the first
degree, one as principal and the other as accessory before
the fact, failure of the trial judge, on his own motion, to
require separate trials held not error. Grammer v, State ..

Testimony that a confession was voluntary, or that there were
no promises, threats, or inducements to influence accused
to make it, is not objectionable as being an opinion or a
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Criminal Law—Continued,

conclusion, where the circumstances under which the con-
fession was made are in evidence. Grammer =. State .... 325

13. A foundation for admitting in evidence a confession of guilt
may be established by testimony of a witness that it was
made to him and that neither he nor any one in his presence
or hearing made any promises or threats. Grammer v. State 325

14. Where two are charged with murder in the first degree, one
as principal and the other as accessory before the fact, a
confession by the principal, if admitted by the accessory
to be true, may be admitted in evidence against the latter. .
Grammer v, SIALE ... eii ittt it e iae e 325

15. Laughter and applause by the audience during trial in a
felony case, held not ground for setting aside the verdict,
where the presiding judge vigorously rebuked the miscon-
duct and directed the jury to disregard it; prejudice not
being shown. Grammer v. State .....cvviveivininon... 325

16. An oral statement directing the jury that testimony of
witness under examination applies alone to one of two joint.
defendants is not an instruction within the statutes requir-
ing instructions te be in writing, and forbidding oral medi-
fication. Grammer v.8tate ... v vvvi it it e i i 325

17. Instructions must be taken as a whole, and a phrase, clause
or sentence may not be segregated from the context in order
to give it a different meaning from that intended. Kirk
v. State ...... e et eie e ae ettt ee et aaeas 484

18. When it is shown affirmatively that attendance of a witness
cannot be procured, his evidence given on a former trial
may be used on a second trial; its admission being within
the sound discretion of the trial court. Koenigstein v. State 580

19. In a criminal trial, it is error to instruct the jury to con-
sider “all the circumstances established beyond a reasonable
doubt' by the evidence, bearing on the respective guestions
and facts testified to.”” Koenigstein v. State .............. 580

20. The ultimate facts necessary to a conviction must be estab-
lished beyond a reasonable doubt, but minor circumstances
need not be so proved. Koenigstein v. State .............. 580

21. If a witness in rebuttal is erroneously allowed to repeat
his testimony on direct examination, the error will not re-
guire a reversal, unless it affirmatively appears that accused
may have been prejudiced thereby. Koenigstein v. State .. 580

[
(V]

It is not revergible error to reject proof of matters that are
conceded by all parties, Koenigstein v, State ..... veer... 580
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COriminal Law—Continued,

23.

24,

25.

26.

217.

28.

29,

30.

31

32.

A motion to direct an acquittal should not be sustained if
the evidence is such that reasonable minds might differ as to
guilt of accused under the evidence and instructions. Koenig-
SECIM D BIALE o ovvvie s ieeriaconnseisessncessnasansasnnes 580

A conviction under sec. 8767, Rev. St. 1913, defining adultery,
will not be set aside because the charge was that accused
was an unmarried man, when the evidence showed that he
was a married man. Miller v. State ....... Cereeeeaaneae . 591

In prosecution for adultery, introduction of defendant’s
alleged child in evidence, defendant being colored and the
woman and her husband white, held proper, as bearing on
defendant’s improper relations with the prosecutrix. Miller

V. BLALE v e it e reeeetaaere e .. b91
It is not error to refuse a requested instruction substantially
the same as one given. Williams v. 8tate .......oovvvviinnn 710

Where an abuse of the court’s discretion as to questions pro-
pounded to jurors is not shown, its rulings will be sustained.
Stone V. SEAle .ovnireti it i 712

In a prosecution for felony, the information must be served
upon the defendant at least one day before trial. Wozniak
LR 1 7111 A TR R R e 749

Where defendant’s objection to go to trial because no copy
of the information has been given him is overruled, the ruling
cannot be sustained unless the record affirmatively shows
such service. Wozniak v. State ........c.ovveiiiiieniies 749

Where the state’s brief does not quote nor refer to record
where it is shown that defendant was served with copy of
information, the court will not presume that such evidence
exists. Wozniak ». State ......cciiiiiiiiiiiaiiiatiaes 749

A conviction for felony will not be affirmed unless the record
shows that accused was arraigned and given opportunity to
plead before the trial began. Wozniak v. State ............ 749

In a prosecution for felony under sec. 56, ch. 187, Laws 1917,
which also defines first and second offenses as misdemeanors
with different penalties attached, accused may be acquitted
of felony but convicted for a first or second offense, and
jnstructions should be given thereon. Wozniek v. State .. 749

- Where instructions respond to the evidence and issues, they

will be held proper. Mauzy v. State .......coeevvioeieenn 75

Where accused is a witness in his own behalf, it is dis-
cretionary with the court as to how far opposing counsel may
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Criminal Law—Concluded.

go in his cross-examination, and, unless there is an abuse of
discretion, no error is committed. Mauzy v. State ........ 175

35. Where one of two jointly charged with murder enters a
plea of guilty, and neither requests separate trial, and the
evidence against both is taken together, they cannot there-
after contend that for that reason the judgment finally ren-
dered is absolutely voil. In re Application of Cole ...... 802

36. When accused pleads guilty to a charge of murder in the
first degree, he cannot determine the degree orf the crime,
but may be convicted of murder of either degree or man-
slaughter, and the court should determine the degree from
the evidence. In re Application of Cole ................ 802

37. The determination of the degree of the crime on plea of
guilty does not necessarily involve the determination of
the punishment therefor. In re Application of Cole ...... 802

38. Where one of two jointly charged with murder enters g plea
of guilty during he trial, and neither Lad requestec separate
tirizl, the regular practice is to proceed separately against the
one not pleading guilty, and not to take evidence as to de-
gree of crime of the one pleadinz guilty as a part of such
trial. In re Application of Cole .....ocevvevevenn.. eo... 802

39. If prejudicial error occurs only after the defendant’s guilt
has been determined, the judgment will be reversed and the
cause remanded for correct proceedings subsequent to de-
termination of defendant’s guilt. In re Application of Cole 802

Crops. See TRIAL, 3.
Damages. See SALEs, 3.

1. Verdict for $2,000 for personal injuries held not excessive.

FOrd v. Bush ..voeieiieenniiieeintininneneinnnns R 317
2. Verdict for $25,000 damages held not excessive. Thomas
v. Otis Elevator CO. ....covvvevnvennns Ceeesiaeaae eeeeaa 401

3. Where goods of the quality ordered are net delivered, the
purchaser is not required to purchase other goods on the
open market in mitigation of damages, while negotiations
for a settlement are pending. Shurtleff v. Pick & Co. .... 414

Death.

An action for wrongful death under sec. 1429, Rev. St. 1913
(Lord Campbell’s Act) must be brought within two years
after the cause of action accrues. Gengo v. Mardis ........ 164
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Deeds. See APPEAL AND ERRoOR, 22. EvipEnce, 1. MorTcacEs, 4.
‘WiLLs, 190.

1. In a suit to cancel a deed for fraud, evidencé held insuf-
ficient to sustain the allegations of the petition. McWilliams
V. ANACTSOM v v o vttt e eenersosoncscaassssssoasanessnanasnsas 187

2. Where an aged parent upon practically no consideration
conveys most of his property to one son, the transaction will
be closely scrutinized, and the presumption is against its
validity, Chamberlain v. Frank .....ceecevenicenosnncns 442

2. HBvidence held insufficient to uphold conveyance by aged
parent to son. Chamberlain v. Frank .............. [P . 442

4, Where an invalid conveyance was made about six years
before grantor’s death, and suit to annul was brought a few
months after his death, there was no laches. Chamberlain
D, FTONE o ovverereeneanaosensanssanemisessnsssaacnsssasnass 442

5. Equity will cancel a conveyance, where the consideration
is nominal and there are indications of fraud or conceal-
ment. EKrause v. SEVENS . ..o vrerieietintnnerasisoonrann 463

6. Where a deed in blank as to grantee appears to be regularly
executed, acknowledged and delivered, it is, as to third per-
sons, prima facie evidence of the authority of the person
holding the deed to insert her name as grantee. Harring-
7 I T 4 1 7 S T 677

7. Unless a contrary intention appears, execution and delivery
of a deed gives the recipient implied authority to inser: the
name of the intended grantee, where this is left biank.
Harrington v, Vogle ......ccoiuen. B -

Depositions.

If no objection is made to a deposition, and both parties read
therefrom, neither party can object that the deposition was
incompetent. O’Brien v. Coon ......... ceeeaes erreeenes 836

Divorce.

1. The conduct of a husband toward his wife, though insuf-
ficient to sustain a decree of divorce for cruelty, may be
sufficient to avoid condonation of the cruelty. James ov.

James. .......... e eerereenieseeeans Ceerrreraaeeiee s 278
2. Evidence held to sustain decree of divorce and alimony.
JAMES V. JAMES ot v veeeenrrnesossnesassseasaeenosansensns 278

3. A provision in a decree of divorce for temporary custody
of a child until further order of court may be modified on
motion. Hammond v. Hammond .......... P - 111
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Divorce—Concluded.

4. In determining custody of an infant, the best interest of
the child is the controlling consideration. Hammond v,
Hammond ......ovcvvvnnvenens e eeserenraanas Ceereaiaean 860

Drains.

1. Courts will not ordinarily by mandatory injunction direct
a different method of drainage from that adopted in gzood
faith by the district board. Moeller v. Logan Drainage
DiStrict oot i i i e et ettt ettt 439

2. The dissolution of a drainage district according to law will
not be interfered with at the suit of property owners who
did not begin their suit until notice of an election to dis-
solve the district was being given. Moeller v. Logan Drain-
A€ DISIriCl oot e ittt i ettt et et e 439

3. When the county board and the governing board of a drain-
age district fail to agree on building bridges over drainage
ditches on county roads, under sec. 2983, Rev. Si. 1913, it is
the duty of the district to construct such bridges under
supervision of the county board. State v. Burt-Washington
“Drainage DISITiCt ..ottt ittt it iie et e et e 763

4. When a county board has knowledge that a drainage dis-
trict desires to construct bridges over its ditches on county
roads, and fails to supervise such construction under sec.
2983, Rev. St. 1913, and the district builds the bridges, the
county board is estopped from complaining that they were
not built under its supervision. State v. Burt-Washington
Drainage DiStricl .....ceeiiieiieiiniienitnrasiaas Ceeaaeas 763

Ejectment. See EXECUTORS AND ADMINISTRATORS, 2.
Elections,

Under the nonpartisan judiciary act, the voter may write
upon the primary election ballot the name of any person as
his choice for nominee for office. State v. Hogeboom .... 603

Eminent Domain.

1. Claim for damages for establishment of a highway across a
railroad right of way cannot be considered ir mandamus
to compel construction of an overhead crossing. State v.
Omaha & 8. I. B. €0. ... cuitiittinueaeeanosesscssoannnes 40

2. Objections to the establishment of a highway across a rail-
road right of way will not be considered in mandamus to
compel construction of an overhead crossing. State v.
OMmahe & 8. I. B. CO. .uvvvvvevrnascasitonsnsssasearanseas 49



103 Nuz.] INDEX. 897

Eminent Domain—Concluded.

3. A petition to condemn land for use of a railread is the
basis of the proceeding and must accurately describe the
land. Dailey v. Missouri P. R. C0O. ..vvviviiniiirnnncnnnans 219

4, A petition containing inaccurate statements material to
dimensions of the land will render void condemnation pro-
ceedings thereunder. Dailey v. Missouri P. R. Co. ........ 219

Bquity. See DEEDs, 2-5. JUDGMENT, 5. PARTIES, 2-4.
Escheat. See ALIENS. ManNpaAMUS, 1.

When lands of a decedent, from whom nonresidents aliens
would inherit if residents of the state, are forfeited to the
state, they are entitled to their value; such value to be
ascertained as provided by statute. State v. Thomas .... 147

Estoppel. See Drains, 4. OFFICERS, 7.

Where a party gives a reason for his conduct and decision in
a controversy, he cannot, after litigation begun, change his
ground. Mitchell v. Brotherhood of Locomotive Firemen
and ENGINEMEN ..ot innennnoneesssersenantanans 791

Evidence. See APPEAL AND ERror, 19-31. BiLLs axp Notes, 5, 6.
CONTRACTS, 10. CRIMINAL LAw. DEPOSITIONS. LANDLORD AND
TENANT, 1. NEGLIGENCE. TRUSTs, 2. WATERS, 8.

1. Where a deed reserving a life estate in a farm does not con-
tain the entire contract resulting in the conveyance, grantee
may show by parol that he accepted title on conditien that
he should occupy the farm for an- annual rental during
grantor’s lifetime, where the latter had made an oral promise
to give grantee a farm for services, which he subsequently
performed. Luther v. Luther ........c.ccviiiinaieeen. 46

2. 1n an action by a wife against saloon-keepers for loss of
support occasioned by the death of her husband caused by
intoxicants, the Carlisle mortality table is competent evi-
dence of his life expectancy. Wiley v. National Surety Co. 68

3. A farmer is competent to testify to the value of farm crops.
Watkins v. Union P. R, CO. ..cvrieiriiiiirirsincecnnnnnns 75

4, Though proof of ill health or hazardous employment may
impair the effect of mortality tables as evidence, it does not
make them inadmissible. ' Mentz ». Omaha & C. B. Sireet
R.00. coviieriiiniannnnns e eseecreenecat it eeseteiteann 216

5. Where the entire testimony of a witness shows that he is
qualified to testify to rental values of land, his testimony

103 Neb.—57
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Evidence—Concluded.

should not be excluded because some of his answers tend
to indicate a lack of necessary knowledge. Unzicker v.
UNZicker ......cv v v voreionernnnneosenns Ceenn Ceeereaas . 314

6. Secondary evidence of contents of lost instrument held ad-
missible, Metcalf v. Chicago, R.I. & P. R. CO. ............ 431

7. Testimony of witnesses, who were near the place of an acci-
dent, that they did not hear a signal bell is not sufficient to
overcome positive evidence that the bell was ringing. Nan-
fito v. Chicago, B. & Q. R. Co. .......oiiiiiininnnnannan 577

8. In an action on a notary’s bond for false acknowledgement
to a deed, the official signature on the notary’s bond filed with
the county clerk may be received in evidence for comparison
of handwriting. Harrington v. Vogle .......ceveievevevn.. 677

9. A reasonably accurate map may be admitted in evidence as
an aid in making intelligible evidence respecting location
of objects under investigation. Anderson v. Union P. R. Co. 770

10. Where local custom has given a term a special meaning of
general acceptance in a business, parol evidence is admis-
sible to explain it in a written contract. Haney v. Collins .. 782

11. Merely offering a writing in evidence, not signed by party to
be charged, is not proof of its contents. O’Brien v. Coon .. 836

Executors and Administrators,

1. Upon the death of a husband, the homestead vests in his
widow and heirs, and the administrator cannot take it into
account in administering the estate. Dillon v. Dillon ...... 322

2. An administrator who takes possession of a decedent’s un-
incumbered homestead, excluding the widow, acts unlawfully,
and a demand for possession is not a condition of her right
to maintain ejectment against him. Dillon v. Dillon .... 322

3. Evidence held to sustain findings allowing claim against an
estate based on check payable after death of decedent.
Keeler v. Estate of HileS ...uviueniiininiinrniiinienneasns 465

4. Bquity will not entertain an administrator’s suit to recover,
on the ground of mental incompetency, property conveyed
to some of intestate’s children, where there are no creditors,
and the only persons to be benefitted are other children of
the intestate, who during her alleged incompetency received

Py gy |

property from her which they still retain. Brower v. Umstead 828
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Extradition. k
1. In a requisition, the copy of the complaint and the authenti-

2.

cating certificate required by the federal law may be written
on different papers. Chandler v. Sipes ...............

Where the complaint in a requisition charges all the elements
of a crime under the laws of the demanding state, its suf-
ficiency is a question for the courts of that state. Chandler
V. BiPes «oveiiiiiiiiiiieias eeeeoransraeaan

Forcible Entry and Detainer,

In forcible entry and detainer, where plaintiff shows neither

title nor right to possession, it is not error te direct a
verdict for defendant. Lierman v. Vidra ....ccoeiieviianas

Forgery.

1. In a prosecution for forgery on two counts, evidence held

to warrant an instruction that accused might be found guilty
on both counts, or on one, or not guilty. Whitney v. State..

An instruction defining the essential elements of the crime
of uttering a forged instrument given in substantially the
language of the statute is sufficient. Whitney v. State ....

Fraud. See ConTrAcTs, 13, 14. CrIMiNAL Law, 1-3. Deeps, 1.

MASTER AND SERVANT, 4. QUIETING TITLE. VENDOR AND PUR-
CHASER, 3, 6.

In an action for fraud, instruction as to measure of damages
held not erroneous. Ellwanger v. GOSS ........ocevunne .e

One who knowingly participates in the commission of a fraud
is chargeable with guilty knowledge. Raasch v. Lund Land
00, vivvinee vt tasnesenaneransnns N ..
A director or officer of a corporation who approves an un-
true and misleading report as to the value of its stock may
become personally liable to a purchaser of the stock whe is
defrauded thereby. Redfield v. Lamb .......c.ccciveveien.,

If false representations are made by a vendor of material
facts as to the value of realty requiring an independent
investigation to ascertain the truth, the vendee may recover
damages suffered. McCandless v. Greusel ................

If a contract is conditioned on seller’s performance of cer-
tain things within a specified time, within which performance
is being considered by the parties, representations then made
by the seller, intended to prevent suspicion of prior fraud
inducing the contract and to induce the buyer to consum-
mate it, are competent as evidence of fraud in buyer’s action
for damages. Lindburg v. Lamb ........

899

111

111

613

94

94

132

157

410

767
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Fraud—Concluded,

6. Representations made by a seller after consummation of
a contract of sale are incompetent as independent evidence
of fraud inducing the buyer to enter into the contract. Lind-
burg 0. Lamb «..veivrii it i e e 767

7. Evidence in an action-for fraud held to susiain judgment
for plaintiff. O'Brien ». Coon . .... PN PP 836

Frauds, Statute of. See STATUTE oF FRAUDS.
Fraudulent Conveyances.

1. There must be an enforceable claim as a basis for recovery
by a creditor for an alleged violation of the bulk sales law.
Fisher v. Woodard ......c.ouviiineninieueenenneaannanns 253

2. A solvent man’s conveyance of land to his child without
fraudulent intent is presumed to be in consideration of his
moral obligation to support her, and, in absence of evi-
dence of contrary intent, will convey the fee, to the exclusion
of subsequent creditors of the grantor. Tanner v. Frink .. 817

3. The question of fraudulent intent is to be considered as of
the time when the conveyance is made, and with reference
to the particular alleged fraudulent conveyance. Tanner
v. Frink .......ccco.0n et e ttie e ettt eaa .. 817

Guaranty.

Verdict for defendant held sustained by proof that he refused
to become guarantor when sober, but signed the guaranty
when drunk, and that he rescinded it within a reasonable
time. SChullz U. ROGETS «oviviiuneiinaiineteiieeennnnnns 318

Habeas Corpus.

1. In habeas corpus to release a prisoner detained under a
warrant of extradition, the fact that a complaint was filed
against him in the demanding state is prima jacie evidence
that he was there charged with a crime. Chandler v. Sipes 111

2. Where a prisoner detained under a warrant of extradition al-
leges that the complaint against him does not charge a
crime under the statute of the demanding state, the burden
is on him to produce the statute. Chandler v. Sipes ...... 111

3. In habeas corpus, where there is a substantial conflict in the
evidence as to petitioner’s presence in or absence from the
demanding state, at the time the offense was committed,
petitioner is not entitled to his freedom on that igsue,

Chandler v. SIPES ..vvvveavasnnecenenonssnenn [ ve... 111



103 Nes.] INDEX.

Habeas Corpus—Concluded.

4. The issuance of a warrant of extradition creates a pre-
sumption that the prisoner detained under it is a fugitive.
Chandler v. SiDES .. cvvvvnniiernnns P TR

5. The burden of proving that a complaint in a requisition is
not certified according to federal law is on a prisoner, where
he is detained under a warrant regular on its face. Chandler
D, SAPES « eire it

6. In habeas corpus to determine right to possession of a child
as between its father and grandparents, where the evidence
is conflicting as to their fitness and as to the agreement
whereby possession was committed to the grandparents, the
child’s welfare is the controlling consideration. Stale v.
HigRDETger ..ooevvnneronneonensnancs s unanenne oo coteee

7. One who under secs. 4082, 4094, Rev. St. 1913, is “found to
be infected with communicable venereal virus” is not en-
titled to a writ of habeas corpus for release from detention.
Brown U. MANMING «.veivenrveomneasseemnaneaeeonannsenas

8. If on a valid conviction the court renders an uvnauthorized
jufigment, and defendant is imprisoned under such void
judgment, he may be released by habeas corpus, but he
will not be discharged from custody if he is charged with
a crime in a valid information. In re Application of Cole ..

9. The writ of habeas corpus is not a writ for the correction of
errors, and will not be allowed to be used for that purpose.
In ré Application 0f COLE ..covnrvrerineaonnioieaencreen,

10. If the proceedings subsequent to conviction are erroneous,
the errors can be corrected by proceedings in error, but not
by habeas corpus. In re Application of Cole ............

Health.

Under secs. 4082, 4094, Rev. St. 1913, the city of Omaha is
authorized to provide for detention in detention home of
persons “foumnd to be infected with communicable venereal
virus.” Brown v. Manning ..........cocoiiiiiiiiaiiiinn

Highways.

1. Evidence, in suit to establish right to use an aileged public
road, held to show its abandonment for more than ten years
before suit was begun; the suit thus being barred by limi-
tations. Donovan v. Union P. R. €0, ..ccoviiieiiionnnens

2. Evidence in a suit to enjoin a road overseer from removing
a hedge, claimed to be an encroachment upon the public
highway, held to sustain decree for plaintiff. Rurup v. Kilzer
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Homestead. See EXECUTORS AND ADMINISTRATORS, 1, 2. VENDOR AND
PURCHASER, 2.

1. A writing by a widow, not the head of the family, ¢reating
an equitable mortgage on realty in which she held a home-
stead life estate under the statute and the fee under her
husband’s will, held not void for want of acknowledgment.
Miles 0. Martin .....ooviniiiini il 261

2. A wife by living apart from her husband without fault does
not thereby divest herself of her homestead rights in his
property at his death. Dillon v. Dillon .................. 322

3. Where a married man informed a money lender that he in-
tended to use the money borrowed to pay for a homestead
previously purchased, such fact did not entitle the lender
to a lien for the purchase price. Engaard v. Schmidt-.... 369

Homicide. See CRIMINAL Law, 11, 35-33. INDICTMENT AND INFOR-
MATION.

1. Under an information charging two with murder in the first
degree, one as principal and the other as accessory before
the fact, the duty of fixing the punishment of each at death
or life imprisonment, if both are convicted, is imposed on
the jury by the Criminal Code. Grammer v. State ........ 325

2. On trial for killing an officer, instruction allowing convie-
tion if jury find from the evidence beyond a reasonable doubt
that accused with others with whom he stood charged, prior
to the killing, had formed a common purpose to resist
arrest, and that the fatal shot was fired by one of the parties
in pursuance thereof, is proper, when other necessary ele-
ments of murder are properly defined. Kirk v. State ...... 484

3. When several persons are jointly engaged in resisting of-
ficers attempting to arrest them, and in such resistance use
deadly weapons, each who assists in their employment is
held to have inteaded the natural and probable consequences
of their use. Kirk v, State .........ovvevvevennnnoonn. ... 484

4. When evidence shows that accused may have participated
in killing of deceased, but, if so, without premeditation and
deliberation, it is not error to instruct on murder in the
second degree, and permit consideration of that crime. Kirk
VoBIALE oo 484

6. On a trial for murder in the first degree, it is the court’s
duty to instruct only on the degrees of homicide supported
by evidence. Williums v. State ..... tsemsccacacisnsanes.. T10



103 Nes.] INDEX. 903

Homicide—Concluded.

6. It was not error to refuse to require state’s counsel to offer
in evidence a dying declaration, when the record fails to
show that such a declaration was made. Williams v. State 710

7. Evidence held to sustain conviction, Mauzy v. State ...... 115
Husband and Wife. See HOMESTEAD, 2.

1. When a married woman signs a note there is no presumption
that ste intended thereby to bind her separate estate. Dodge
D, HEALEY «evvvvuvrnrnnrasnosnassssensnmeunssresinserres? 180
2. In foreclosure of mortgage given to secure notes signed by
husband and wife, judgment for deficiency cannot be ren-
dered against the wife, where the pleadings show marriage
when she signed the notes, unless the issue as to such
liability is raised by proper plea. Dodge v. Healey ...... 180
3. In absence of divorce, a geparation contract between husband
and wife is abrogated by renewal of marital relatioms. |
Dillon 1. DIlON «ooovriiann it e .... 322
4. A contract between husband and wife, providing for pay-
ments for support of wife and child, and that criminal
proceedings for abandonment should be “indefinitely sus-
pended” until default of a payment, is not void as against
public policy. Weichel v. Weichel ...oooeveirmmeccesronees 542
5. A bond for $1,000, “and more if required,” to secure pay-
ments stipulated in contract by husband to suppert wife and
child, is not void because exceeding amount prescribed by
gec. 8615, Rev. St. 1913, providing for such bond and limit-
ing it to $1,000. Weichel v, Weichel ..ocvvenrennveennonens 542

JIndictment and Information. See INTOXICATING Liquogs, 12.
An information charging murder in the first degree charges
also murder in the second degree. Kirk v. State .......... 484

Injunction. See DRAINS, 1, 2. HIGHWAYS, 2. MuNICIPAL CORPORA-
TroNS, 6. OFFICERS, 1.
Where the nature and frequency of trespasses prevent or
threaten rights of possession and property in land, an in-
junction will be granted. Meyers . Schmidt ...... R ¥ {1

Insurance.

1. In determining whether statements in a written application
for insurance are warranties or mere representations, the
court will consider the situation of the parties, the subject-
matter, and the language employed, and where the parties
clearly intend statements to be warranties, the contract
will be so construed. Swanback v. Sovereign Camp, w.

0. W. vevrenesncssnsassnssontasseaonssssnes U 1
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Insurance—Continued.

2. To make warranties a defense to an action on an insurance
policy, the insurer must plead and prove that answers
were made substantially as written in the application, that
they were materially false, and that the insurer relied on
and acted upon them. Swanback v. Sovereign Camp, W,

0. We e 34

3. Where a foreign beneficiary society fails to show that it has
complied with its own laws as to the right to do business
in this state, it is not entitled to admission. Grang Lodge,
4. 0.U. W. v. Insurance Board .................... ceee. 99

4. An administrative board may exercise only those discretion-
ary powers given it by statute, and it is its duty to act
when the statutory requirements have been complied with,
Grand Lodge, A. 0. U. W. v. Insurance Board .............. 99

5. Exclusion of evidence of examining physician held to have
been erroneous. Fozx v. Scandinavian Mutual Aid Ass'n. .o 117

6. Employers’ liability policy held to obligate the insurer, on
appeal from a judgment recovered by the employee, to fur-
nish a supersedeas bond. Johnson . Maryland Casualty Co. 371

7. Where the insurer appeals from a judgment recovered by an
employee and does not furnish a supersedeas bond, the in-
sured may pay the judgment and sue the insurer. Johwnson
v. Maryland Casualty Co. ..................... oo, 371

8. Under the statutes of New York, it is the duty of its im-
surance commissioner to administer all property and credits
of an insolvent corporation of that state located in Nebraska.
Kinsler v. Casualty Co. of America ...................... 382

9. Where the holder of a fraternal beneficiary certificate has
done all within his power and knowledge to procure g change
of beneficiary to be made by the insurer, a court of equity,
as between conflicting claimants, will treat the change as
having been made. Adams v. Police 4 Firemen’s Ins. Ass'n 552

10. Where officers of a mutual accident insurance company,
authorized to enact by-laws, fail to formally adopt any by-
laws, but act upon and publish by-laws adopted at a meeting
of its members, such by-laws cannot be assailed for want of
formal adoption, by a member who accepted his certificate
thereunder, or by his beneficiaries. Dunn v. Physicians
Casualty ASSm ..............iiiiiii . 557

3

11. A by-law of a mutual accident association construed to re-
lleve the association from liability for fatal injuries inten-
tionally inflicted upon the insured by a third person. Dunn
v. Physicians C'asuah}y ASS'n ..., erteraaan 557



103 Nes.] INDEX.

Insurance—Concluded.

12,

13.

14.

15.

16.

17.
18.
19.

20.

21.

A provision in a contract for term insurance that it shall
not be payable unless death occurs within a year for which
premium has been paid is binding upon the parties. " Bogue
V. New York Life InS. CO. .....vviiriiivnnieniinneanrnns

Provision in life policy that any indebtedmess or unpaid
portion of premium for the current policy year should be
deducted from death loss, held not inconsistent with pro-
vision that payment of premium should not keep policy in
force beyond date when next premium was payable. Bogue
V. New York Life Ins. €0. ..cvveiriniiainenineinasnnnas

Provision in policy that after it takes effect it shall con-
stitute the entire contract will not prevent a subsequent
agreement modifying the contract. Bogue v. New York
Life INS. €0, «uvnuuinr i iinnieiiteienrnesetoneranacanns

‘Where premium was extended and payment was not made as
agreed, the policy lapsed. Bogue v. New York Life Ins. Co.

An insurance agent whose authority was set out in the ap-
plication and expressly called to the applicant’s attention
could not vary the terms of the policy by an estimate of
results of the policy attached by him thereto. Baird .
Union Mutual Life InS. €0. ... iieiinninrninnannanas

An offer to pay the amount due under its contract held a
sufficient tender to relieve insurer from liability for interest
and attorney’s fees. Baird v. Union Mutual Life Ins. Co. ..

Evidence in an action for negligence in delaying action on
an application for life insurance held insufficient to sustain
judgment for plaintiff. Meyer v. Central States Life Ins. Co.

Special provisions in a life policy will not be construed
to defeat or limit its benefits, unless they clearly require
such construction. Zantow v. Old Line Accident Ins. Co. ..

‘Where proof of death furnished a beneficiary association
did not strictly conform to its by-laws, and the claimant was
informed that payment would be made on “positive proof
of death,” held that strict conformity of proof to the by-
laws was waived, and omnly “positive proof of death” was
necessary. Mitchell v. Brotherhood of Locomotive Firemen
and ENnginemen ........coeiververeanacncscsasenns NP

“Positive proof’ of death in a bylaw of a beneficiary as-
sociation held to mean proof as positive as the circumstances
reasonably afford, and positive enough to satisfy the judg-
ment of reasonable men. Miichell v. Brotherhood of Loco-
motive Firemen and Enginemen ......... [N evaes
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Intoxicating Liquors. See CriMINAL Law, 7. EVIDENCE, 2.

1. Evidence, though circumstantial, held to sustain conviction
for unlawful possession of intoxicating liquor. Bilz v. State 15

2. Petition in action for death held to charge the shooting of
plaintiff’s intestate to have been done by one of his compan-
ions, by himself, or by an unknown party, and to sustain
the verdict. Rapp v. MOSCTCY ...cuvurneiinieneninanann 30

3. Verdict for $6,000 held not excessive. Wiley v. National
BUTElY 0. it ettt enene it ttnniseessseeasnecssssnsnnns 68

4. In an action against saloon-keepers by a wife for loss of
husband’s support caused by intoxicants, the granting of a
divorce and alimony to the wife, held. not to mitigate the
damage. Wiley v. National Surety Co. ..........ocuo.... 68

5. Where, in an action against saloon-keepers and tkeir sureties,
the verdict is in excess of the bond, the court may render
judgment against the principals for the amount of the ver-
dict, and against the sureties for the sum stipulated in the
bond. Wiley v. National Surety Co. .....oouooveviivenn... 68

6. Saloon-keepers who contribute by the sale of even a small
quantity of intoxicants to a person while he is forming the
drink habit, and their sureties, are liable to the persons
named in the statute for loss of support. Wiley v. National -
Surety C€0. ..oceniveiriiriiiiiiiiiieneiiiiinna, eeeaaaae 68

7. The purpose of ch. 187, Laws 1917, is by sec. 58 ¢zclared to be
“for the immediate preservation of the public peace, health
and safety,” and must be liberally construed. State v. Jones-
Hansen Cadillac CO. ...ttt inieiinriininnneas 353

8. In ascertaining legislative intent, it will be considered
that forfeitures are not favored in the law. State v. Jones-
Hansen Cadill@c C0. «..vueri i ittnreenenenreeeenonsenenns 353

9. Ch. 187, Laws 1917, prohibiting manufacture and sale of
intoxicating liquors, and providing for confiscation of prop-
erty used in the traffic, will not be construed to forfeit
property of innocent citizens, unless a legislative intent is
manifest that such forfeiture is necessary for the preserva-
tion of public health and safety. State v. Jones-Hansen
Cadillac Co. vovvvvvneenrnns et ittt e bt ae e e . 3563

16. An automobile used in unlawful transportation of intoxicat-
ing liquors is by sec. 42, ch. 187, Laws 1917, a common
nuisance, which may be abated. State v. Jones-Hansen
Cadillac €0. .. oovnieinniiiiiint it i, 353

11. Under ch. 187, Laws 1917, if an aulomobiie used in trans-
porting intoxicating liquor is declared a nuisance, the in-
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terest of the owner or mortgagee with notice must be sold
and the proceeds applied as provided by sec. 33. Stale v.
Jones-Hansen Cadillac CO. .....civviiieenoans eraiaanaes

12. An information which charges only that the accused kept
intoxicating liquors “for unlawful purposes” is too indefinite
to charge a felony under sec. 11, ch. 187, Laws 1917. Wozniak
v. State ........ Cetaieeteertaaaes e aenen

Judgment. See LIMITATION oF ACTIONS, 2. WILLS, 2-4,

1. A motion to vacate a judgment because a defendant was a
resident of another county, and because there was no joint
liability between the defendants, held properly overruled
after trial and judgment. McArdle v. Omaha 4 C. B. Street
R 00, vt i i iteeiruneatasenssessacssossansnsnsascasnans

2. In proceedings to obtain supplemental decree, the paities
cannot relitigate matters adjudicated in the original de-
cree. Overlander v. WaAre ......veiieniroeancaaracssaases .

3. The trial court may in its discretion vacate or modify a
judgment during the term, but this cannot be demanded as
a legal right. Young v. Estate of Young ................

4. After a judgment has been paid and the cause dismissed, a
motion to set aside presents no issue. Durland Trust Co. v.
UUEY oo evveninenn vt sonvnasaanssns e eeanis e

5. Equity will not enjoin collection of a judgment, where de-
fendant was served by legal process, unless it clearly and
conclusively appears that his default was without his fault
or negligence, and that he has a valid defense to the law
action. Campbell v. Harvard State Bank .......cccooee..

Jury.

An opinion of a juror on the merits of a criminal charge, if
based solely on rumor or report, does not of itself disqualify
him, where his voir dire examination shows that he can re-
turn a fair and impartial verdict on the evidence and the
instructions. Grammer v, State ...... eeeessananan ieraen

Landlord and Tenant. See EVIDENCE, 5.

1. Where existence of the relation of landlord and tenant is
an issue in an action to recover for a year’s vse and occu-
pancy of a farm, a judicial record showing that plaintiff
had collected rent for the preceding year may be admitted in
evidence. Unzicker v. Un2icker .........cooieiiieoneaanns

2. In an action for rent, evidence as to surrender of premises
and an agreement by plaintiff’s agent to release defendant
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Landlord and Tenant—Concluded.

held sufficient to raise a question for the jury. Union P. R.
00. v. Gregory C0al CO0. . ..uuuereeniin e nneeaennns 421

3. .One who executes a lease of realty, and thereafter conveys it
to another with covenants of title, is a proper party to an
action to cancel the lease for fraud and concealment, and
may contest it on those grounds. Kivaquse v. Stevens ...... 463

Larceny.

1. Under the Criminal Code (Rev. St. 1913, sec. 9129) it is
mandatory that a jury, on conviction, shall declare in the
verdict the value of the property stolen, and the court has
no jurisdiction to pass sentence without such finding. Lee
v. State ... et e tae et ettt 87

2. The generic term “hog” is a sufficient description under sec.
8640, Rev. St. 1913, providing punishment for stealing a
“sow, barrow, boar or pig.” Brown v. State .............. 271

3. When property belonging to several owners is stolen, the
information is sufficient if it alleges that the property be-
longs to any one or more of them. Brown v. State ........ 271

4. Where recently stolen property is found on premises of ac-
cused, and it is not shown that any other person had access
thereto, an instruction allowing the jury to assume pos-
session in accused is not erroneous. Brown v. State ...... 271

Libel.

Under the common law and the public policy of Nebraska, two
rival candidates for public office cannot lawfully contract
that one shall withdraw his candidacy in favor of the other,
who, if elected, will appoint him to a public cffice; and a
newspaper article naming a candidate and charging him
with beihg a party to such conduct is of itself libelous. Hand
v, Bailey Co. ........... e ee it iieea ettt e, 459

Licenses. See COMMERCE.

1. The reasonableness of a tax depends upon its general opera-
tion in the class _to which it applies. City of Fremont v.
Postal Telegraph-Cable CO. .......ccovieiiiniiiieinvnnnnn. 476

2. In imposing an occupation tax for revenue upon a telegraph
company doing an intrastate business, extent of tax is within
the discretion of the municipal government, except only that
it must nol be prohibitory. City of Fremont v. Postal Tele-
graph-Cable Co. ........ Cheereseiaae ettt 476
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3. Mere proof of operating loss of a telegraph company for
two years without showing what volume of business is
available, or the amount of its business or its facilities, is
insufficient to show that an annual occupation tax of $60 in
a city of 8,000 inhabitants is unreasonable. City of Fremont
v. Postal Telegraph-Cable CO. .......oovvemneirivannnnerres 476

Liens. See HOMESTEAD, 3.

In 2 suit to enforce a specific lien on realty, it is not neces-
sary to allege or prove that plaintiff’s claim has been re-
duced to judgment and execution issued and returned un-
satisfied. Miles v. Martin ....coovueiivnncnseironnnsaans 261

Life Estates.

1, Limitations do not run in favor of a life tenant claiming the
entire estate as against the remainderman until such claim
is clearly brought home to the remainderman. Anderson v.
MALLET  oveveverasoensetsnnnonensnasassansaassssnsoacrons 549

2. Remaindermen may act on the legal presumption that pos-
session of a life tenant is lawful and not adverse. Anderson
I 1117 S AR TR R R 549

Limitation of Actions. See DEATH. HIGHWAYS, 1. Lire EsTATES, 1.
REMAINDERS.

1. The limitation in sec. 1429, Rev. St. 1913, ig independen* of
sec. 7577, Rev. St. 1913, suspending limitation while defend-
ant is absent from” the state, absconds or conceals himself.
Gengo V. Mardis ......oeeeeniariaatiatiiain 164

2. A domestic judgment is a specialty within see. 7567, Rev.
St. 1913, and an action thereon is barred after five years.
Fisher v. Wo0odard ......cooeeeiirennnenerinaansensennes 253

3. A promissory note showing on its face that it is outlawed
does not render demurrable a petition pleading it, where
plaintiff alleges that failure to sue was due to absconding
of defendant. Cummings v. Keating & CO. cvvvnrronnnannnn 453

4. The sufficiency of evidence to sustain finding that a debtor
absconded must be tested by the circumstances of each case.
Cummings v. Keating & C0. ...o.ovvnriviiiiimaerinneinnee 453

5. In an action on notes, evidence held to sustain finding that
defendant absconded, and so arrested the statute of limita-
tions. Cummings v. Keating & C0. «o.vovveeeecccnen, ve.. 453
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Lis Pendens.

Under sec. 7651, Rev, St. 1913, purchaser of realty from one who
procured it by fraud, who fails to record his deed until af-
ter filing of lis pendens in a suit to set aside the deed of
his grantor, is a subsequent purchaser and bound by the pro-
ceedings. Justice v. Shaw ......... e cesrectetretaaeaann.s

Mandamus, See EMINENT DoMAwN, 1, 2,

y =y

1. It is the duty of the attorney of the county in which land
lies, which nonresident alien heirs cannot inherit, to pro-
ceed to forfeit the land to the state, and, if he refuses or
neglects to do so, such alien heirs may enforce such action
by mandamus. State v. TROMAS ... orvurseenrennnnnnnr...

2. Mandamus will not lie to compel issuance of a warrant on
current funds of a school district to pay a judgment for
damages for breach of a teacher’s contract in a former year.
State v. Putnam .........coeviiieennsnnnnnnnnn. eavnas

Master and Servant. See APPEAL AND ERrrog, 30.

1. Compensation under the employers’ liability act pursuant to
sec. 3675, Rev. St. 1913, cannot be denied because of claim-
ant’s refusal to submit to an X-ray examination or photo-
graph, where the uncontradicted evidence shows that neither
is necessary. United States Fidelity & Guaranty Co. v. Wick-
e o e e e

2. Allowance of 50 per cent. penalty for delinquent payments
under sec. 3666, Rev. St. 1913, as amended, Laws 1917, ch. 85,
sec. 934, held not unconstitutional. Initcd State Fidelity 4
Guaranty Co. v. Wickline ......ououiiveeeuenunnnnnnnnnnn..

3. The workmen’s compensation act is remedial in its nature,
and will be liberally construed. United States Fidelity &
Guaranty €0. v. Wickline ......o.vvvuneneenunnnnnnnnnnn..

4. Where plaintiff in a suit under the employers’ liability act
has released claims for compensation for a consideration, and
seeks to avoid the release because of fraud, the burden is
on her to establish fraud. Swan v. Lincoln Terminal Co. ..

5. Where a trifling amount is paid for release of claims under
the employers’ liability act, that fact may be considered,
with other evidence, as tending to show fraud. Swan v.
Lincoln Terminal C0. ......oevuunrinieennnennnnennnno .

6. Under sec. 3661, Rev. St. 1913, as amended by sec. 6, ch. 85,
Laws 1917, an employer who offered to furnish o an injured
employee services of a competent physician and medicines,
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10.

11.

12.

13.

14.

15.

18.

17.

held not liable for such services, where the employee refused
the offer and obtained services elsewhere. Radil v. Morris
D T A

The word “provided,” as used in sec. 3661, Rev. St. 1913, as
amended by sec. 6, ch. 85, Laws 1917, relating to liability of
employer for medical services to injured employee, has the

same meaning as “and” or “but.” Radil v. Morris & Co. ...

An employee assumes the ordinary risks incident to his em-
ployment. Dieter v, Doolittle Produce CO. «.ovvreevenenrers

Where an employee is induced to use defective machinery on
the employer’s promise to remedy the defect, he does not
thereby assume the risk of injury from such defect. Dieter
v. Doolittle Produce C0. «....oovavevrorinocrnrrroreroenes

Under sec. 3659, Rev. St. 1913, an employee may sue a third
party for damages, though his employer has settled with the
employee in accordance with the workmen’s compensation
act, if he makes his employer a party to the action. Mun-
caster v. Graham Ice Cream C0. ...ooomennrecrieronereneors

Sec. 3659, Rev. St. 1913, being for the benefit of an employer
who is liable to a workman injured by a third party’s nes-
ligence, the workman may sue in his own name on an assign-
ment from his employer. Thomas v. Otis Elevator Co. ....

Under the workmen’s compensation act, commutation and
payment in a lump sum by order of court are authorized only
in the exercise of sound discretion upon an agreement or
gettlement by the parties. Myers v. Armour & CO. ....ovnt

In an action under the federal employers’ liability act, where
contents of a lost order were material to the issue, held not
error to permit other similar orders to be introduced in re-
buttal. Metcalf v. Chicago, R. I. &.P. R.CO. covviivennnnns

Injury to minor held to be one “arising out of and in the
course of his employment.” Morris & Co. v. Cushing ......

In an action under the federal employers’ liability act, some
specific act of negligence on the part of the employer must
be alleged and proved. Nanfito v. Chicago, B. & Q. R. Co.

That an engine was moving four or five miles an hour in
gwitching yards is not in itself evidemce of negligence.
Nanfito v. Chicago, B. ¢ Q. R. [0 TR

On appeal by either party from award of compensation com-
missioner under employers’ liabiligy act, the district ccurt
of county where employes could sue employer at time of in-
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jury is the proper court to which to appeal. Q@Globe Indem-
nity Co. v. Larson ..... T Y 673

18. On appeal from an award of the compensation commissioner,
the district court has authority to hear the cause as a suit
in equity and to enter final judgment. United States Fidelity
& Guaranty Co. v. Wickline ............. et itaarsaneaa . 681

19. On appeal irom an award of the compensation commissioner,
the district court, on proper application, may allow additional
compensation and “waiting time” subsequent to the commis-
sioner’s award. United States Fidelity & Guaranty Oo.

v. Wickline . ........... e i ittt ie et 681

20. Where a claimant was willing to permit an X-ray photo-
graph, but refused to allow injection of colorogol, such re-
fusal did not forfeit her right to compensation under- the
employers’ liability act. United States Fidelity & GQuaranty
Co. v. Wickline ................... [N Cettreerrienenn 681

21. The right to supervise, control, and direct the work is one
of the tests for determining whether a person is an inde-
pendent contractor or an employee, but not the sole test.
Barrett v. Selden-Breck Construction €0. .................. 850

22. Plaintiff held to be an independent contractor, and not an
employee, under the workmen’s compensation act. Barrett
v. Selden-Breck Construction C€0. ..............o..ovon.... 850

23. Under the employers’ liability act, the inquiry respecting the
extent of an employee’s injury should be directed to his con-
dition at the time of the examination or trial. Updike
Grain CO. 0. SWANSON ...vv.euivee i, 872

24, Where an award has been made under the employers’ lia-
bility act, an application may be made to the court by either
party after six months for a modification of the award on
the ground of increase or decrease of incapacity due to the
injury. Updike Grain Co. v. Swanson ................... 872

Mechanics’ Liens.

1. A bond to secure execution of a building contract held to be
an independent agreement as to payment of liens, not affected
by a provision in the building contract requiring the owner
to procure architect’s certificates before making payments
to contractor. Karel v. Basta ..................oovn.. ... . 181

2. Under the provisions of a building contract, the owner who
paid liens held subrogated to the right of materialmen to
recover on the comtractor's bond. Karel v. Bastg ...... el 191
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Mines and Minerals, See Punric LANDS, 1.

1. Under ch. 7, Laws 1918, all leases of mineral lands must be
made to the highest bidder in open competition and upon
due notice. Briggs v. Neville .....ccovievnerniiretnens

2. The lessee of mineral rights in public lands cannot interiere
with the rights of an agricultural lessee to his damage,
without satisfying such damage, and, if it cannot be other-
wise adjusted, a court of equity will take jurisdiction.
Briggs v. NevVille ..coveivevnirnreeneracanonnanns [

Mortgages. See HoMEsTEAD, 1. HusBaNp AND WIFE, 2. NAMES.
VENUE.

1. Where money -to erect a building is to be advanced as the
building progresses, the lien of the mortgage to secure same
attaches when it is recorded. Creigh Sons & Co. v. Jones ..

9. Where a mortgage is given to secure money to be advanced
as a building progresses, the advancement is not optional,
but must be made as the building has progressed. Creigh
SONS & 00, . JOMES e vrnrnerannaeeeninsensassnneennnes

3. Lien of mortgage for money to be advanced as a building
progresses dates from the recording of the mortgage, and is
superior to liens for labor and materials furnished after the
mortgage was recorded. Creigh Sons & Co. v. Jomes........

4. Grantor giving warranty deed held liable for damages from
public road across the land conveyed. Rollins ». Hopkins ..

5. An application for a deficiency judgment that is a continu-
ation ef the original foreclosure suit is not within sec. §257,
Rev. St. 1913, providing that such proceeding must first be
authorized by the court. Bennett v. Winegar ...... ereeen

Municipal Corporations.
1. In suit to enjoin city from making paving contract, petition
held not to state a cause of action. Carr v. City of Lexing-

ON . c.eenieen et iaresienras et aaaan cesisesensee
2. “Intersectioms,” as used in sec. 4524, Rev. St. 1913, de-
fined. Price v. City of Lincoln ......coovviviiiecneennnes

3. When a petition to pave a certain street by its terins refers
to the number of a paving district created by ordinance, such
petition will be held to relate to the paving district as cre-
ated. Price v. City of Lincoln ......ovveiiviieenieanncess

4. A notice of the sitting of the city council as a board of
equalization to consider a proposed special assessment is suf-
ficient if it comply substantially with the statute. Price v.
City 0f LANCOIM «eveeeerrseierensmnonansassseinseeeoonnen

103 Neb.—58
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Municipal Corporations—Concluded.

5. Where a city having'power to contract exercised such power
irregularly in the purchase of sewer pipe and used same, the
allowance of the claim by the city council would not be set
agide at the suit of a taxpayer. Stickel Lumber Co. v. City
of Kearney ........ Ceeaeen feereeean e etar et 636

6. Property owners in a city of the second class held not en-
titled to enjoin assessment of benefits from paving on the
ground that the estimate of cost was not made by the city
engineer. Diederich v. City of Red Cloud ................ 638

7. An assessment for paving cannot be enjoined because a street
railway was allowed to remove its rails from the street to
be paved, instead of paving the space formerly occupied
thereby. Diederich v. City of Red Cloud .................. 688

8. An assessment for paving cannot be enjoined because the
contractor guaranteed the work for five years, nor because
no formal personal notice of the formation of the district
was given. Diederich v. City of Red Cloud ............... 688

9. In absence of statute, a city, in maintaining a public park
and a municipal beach for bathing, performs a govern-
mental function, and is not liable for personal injuries to one
while bathing, resulting from negligence of city officers.
Caughlan v. City of OMAha ...... ..o iiiiinrnnnninnenns 726

10. Municipal bonds should be issued in conformity to the propo-
sition adopted by the electors, and to the statute in force at
the time of their issuance. Morgan v. City of Falls City .... 735

Names.

“Asa W. Winegar,” in a notice of service by publication in a
foreclosure suit, is sufficient to confer jurisdiction to deter-
mine rights of one whose name is “Aseph W. Winegar.”
Bennett v. Winegar .......cccevevenn. PN PO, . 843

Negligence. See MASTER AND SEBVANT, 15, 16. RAILROADS, 2. STREET
RaiLways. TRIAL, 9.

1. Where a petition charges several grounds of negligence, it
is not error to submit any of the allegations of negligence
which there is evidence to support. Thomas v. Otis Elevator
Co. ....... Ceerrsessnitanensoanen ettt i, .. 401

2. In an action for damages from negligence of manager of a
corporation, a verdict against the corporation is inconsistent
with a finding that the manager was not negligent, but the
verdict may be sustained if there is evidence of negligence of
other agents of the corporation which caused thc damages.
Nielsen v. Nebraska Gas & Electric €O, vvveeeevnennnaeas.. 488
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Negligence—Concluded,

3.

Evidence of repairs made or precautions taken after an in-
jury is not admissible to prove antecedent negligence. An-
derson v. Union P.R.CO. .. .. vierienitsenriasncaatnesasns

New Trial. See APPEAL AND ERROR, 6.

1

Where trial in action on note was had as if a reply had been
filed alleging purchase of note before maturity, held not error
to refuse a new trial on ground that reply was filed without
leave. Albany County Nat. Bank v. Gould ........... e

The granting of a pew trial for newly discovered evidence is
within the sound judicial discretion of the trial court. Peter-
SOM V. KOULY o ovveieetiiineneiaanassesnsannseeesnuons

Motion for new trial on the ground of newly discovered evi-
dence held properly overruled. Metcalf v. Chicago, R. 1. &
P.R.CO. vovevnnnn PP [N

Notaries.

1. Evidence held to establish a prima facie case of negligence

or misconduct on the part of a notary in acknowledgment of
a deed. Harrington v. Vogle ......c.oiiiiiriiaeeaniann.
Petition held to state a cause of action for damages for false
acknowledgment of deed. Harrington v. Vogle ............

Nuisance. See InrtoxicaTiNg Liquors, 10.

Officers. See LIBEL

1. A de facto officer may enjoin interference while in the pos-

‘session of his office, and the suit does not prevent adverse
claimants from trying the right of title to the officc. Kucera
R X 11 R R R F R R

. Public offices are not subjects of lawful barter and sale.

Hand v, Bailey €0. ...ouvuiriiiereeainsseiiioaraanas
In absence of malice, oppression in ofﬁce, or wilful miscon-

770

431

221

450

duct, public officers cannot ordinarily be held liable for mis- .

taken exercise of discretion, or error in judgment, in per-
formance of official duties. Keifer v. Smith ................
An appointee to fill a vacancy in a public office is generally
entitled to the benefit of a statutory provision that officers
shall hold over until their successors are elected and gqual-
ified. State v. WillOt <o vvnrvn ettt iiaianaeneaan
The appointing power has no vacancy to fill upon the expira-
tion of a term of office, where the incumbent ’s entitled to
hold over until his successor is elected and qualified. " State
V., WAlIOIE veeoeeesconsnossosasoosssesseasassoiaassassenns

675

798

798
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Officers—Concluded.

6. Where the tenure of a public office is fixed by statute, the ap-
pointing power cannot change the term as a condition of ap-
pointment. State v. Willott ........ et iairaeaaas 798

7. An appointing board cannot exact of an appéintee as a con-
dition of making the appointment the surrender of any right,
privilege, or emolument appertaining to the office, and thig
principle cannot be evaded by estoppel. State v. Willott .. 798

8. The time for which the right to hold over exists is as much
a part of the incumbent’s term of office as the fixed statutory
period. State v. Willott .............. teeiecsresrecneee.. T98

Parties.

1. Under sec. 7609, Rev. St. 1913, petition of intervention must
be filed before trial, and intervention is a matter of right.
State v. Farmers State Bank .........ccoviiineennnnn. veee. 194

2. In a proper case, equity may grant intervention any time be-
fore judgment. State v. Farmers State Bank ............. 194

3. Petition neld to be a petition in equity for leave to intervene,
and not a petition of intervention under sec. 7609, Rev. St.
1913. State v. Farmers State Bank ....c.coviiieiiiiiiia.., 194

4. When public officers are protecting public rights in litiga-
tion, a private person cannot intervene; but, when the con-
trary appears, any person interested in the proper adminis-
tration of a public fund under control of a court of equity
may intervene. State v. Farmers State Bank ..... eeave.. 194

5. Contract for sale of land held to be joint, and defendants
properly joined in an action for failure to perform same.
Raddatz v. CRYISINeT ... ... iuuitiriniiierinsirennnsnnnnnes 621

Partition. See ArpeaL AND Ermror, 16, 17.

In a partition suit, the district court has jurisdiction to con-
strue a will determining the rights of the parties. Mohr ».
Harder . ......... eveneaeas e e ettt 545

Partnership.

1. The liability of partners for a tort growing out of the part-
nership business is joint and several, and they may be sued
in the county where one partner resides, and summons may
be issued to other counties for any person participating in
the tort. Wiley v. National Surety CO. ........ocuovvenn... 68

2. In a suit for an accounting after dissolution of partnership,
evidence held to sustain decree for plaintiff. Gaunt v. Smith 506
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Paupers.

1

Averment in a petition of circumstances showing destitution
and inability to procure assistance is a sufficient allegation
of dependence, under sec. 5737, Rev. St. 1913, as against a
demurrer. Custer Township v. Board of Supervisors ....... 128
In counties under township organization having no estab-
lished poorhouse, the support of the poor devolves upon the
respective townships. Custer Township v. Board of Super-
DISOTS + vevvevcearonsasssassssesaanes etertescereseeanens . 128

Payment. See BiLLs AND NOTES, 1-3.

1.

Money deposited with a third person to satisfy a claim- is
not a satisfaction, unless the payee accepted such arrange-
ment and released the debtor. O’Brien v. Coon .......... .. 836

Admission of evidence, to overcome defense of payment by
deposit with third person, that there was no money de-
posited, held not prejudicial, where no money was paid the
payee, and there was mno competent evidence that he had
agreed to accept the deposit as satisfaction of his claim.
O'BTien 1. COOM ..evvvvvrrnnecsrnssantrsacassnaninns erees 836

Pleading. See APPEAL AND ERROR, 18. APPEARANCE, 1. BILLS AND

1.

Notes, 10. EMINENT DoMAIN, 3, 4, PaArTIES. PAUPERS, 1.

Where a plea in the answer is tried and submitted as though
traversed by the reply, which, before judgment, is amended
to raise the issue in fact tried, the defect in the original
reply is not ground of reversal. Larsen v. Savidge ........ 79

The court may, on proper terms, allow supplemental plead-
ings to be filed while a cause is pending. Miles v. Martin .. 261
A pleading, though technically defective, will be regarded
sufficient after judgment. Durland Trust Co. v. Uttley .... 461

Principal and Agent. See INSURANCE, 16.

1.

An act of an agent, without actual authority, may be with
such apparent authority as to bind the principal. Union

P. R. Co. v. Gregory €oal €0. .......ooomririeiinneancines 421
If one repudiates an unauthorized contract of his agent, he
must reject it as a whole. State Bank v. Strickler ........ 490

Principal and Surety. See CONTRACTS, 3. INTOXICATING LIQUORS, 5,

1.

6. SCHOOLS AND SCHOOL DISTRICTS, 1-6.

One furnishing labor or material used in construction of a
building can sue the contractor and his sureties who have
contracted with the owuer to pay for same. Forburger Stone

Co. v. Iion Bonding & Surety Co. ....... ereeaaees eenaes 202
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Principal and Surety—Concluded.

2. Where rights of laborers or materialmen have become fixed
by furnishing labor or material used in building, no act or
neglect of the contractor or owner will defeat such rights.
Forburger Stone Co. v. Lion Bonding & Surety Co. ........ 202

3. The dismissal by a creditor of a replevin suit against a de-
fendant, who is the principal on g surety bond, where the
sheriff’s return shows “no property found,” Joes not affect
the surety’s right of subrogation, and he is not thereby dis-
charged. Omaha Grain Ezchange v. National Surety Co. .. 820

4. A surety’s right to subrogation to a creditor’s rights stated.
Omaha Grain Exchange v. National Surety Co. sreeeesea... 820

Process. See PARTNERSHIP, 1.

Where the sheriff’s return recites servicé of summons, there is
a presumption of service, and the burden is on one seeking
to impeach the return to establish its falsity by clear and
convineing proof. Campbell v. Harvard State Bank . ..... 562

Public Lands. See CONSTITUTIONAL LaAw, 1. MINES AND MINERALS.

1. The holder of an agricultural lease of school land has no
right to potash and other minerals in the land, angd the state
can remove them from the land on making due compensation
to the lessee for any injury, there being an implied reserva-
tion of the right of entry for that purpose. Briggs v. Neville "1

2. As against all parties except the United States, an entryman
on public lands under the homestead laws is entitled to per-
manent improvements thereon. Haney v. Collins ........ . 782

3. An agreement by an entryman under the homestead laws to
pay for improvements on the land is unenforceable for want
of consideration. Haney v. Collins ......... ceteeenisaea.. 182

Quieting Title.

In a suit to quiet title to land obtained by fraud, evidence
held to sustain decree for plaintiff. Raasch v. Lund Land Co. 157

Railroads. See CARRIERS.

1. The state railway commission may prescribe the method in
which the crossing shall be made, but the right to determine
whether a highway shall extend across a railroad right of
way is vested in the county board. State ». Omaha & 8. I

R. Co. . D T 1
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Railroads—Concluded.

9. Evidence on issue of negligence in setting a car brake
held insufficient to sustain a verdict for plaintiff. Siebert
0. Chicago, M. & St. P. R. C0. «.vverrevninnenoniiiiiieenes .. 719

Receiving Stolen Goods.

The element of guilty knowledge necessary to constitute the
crime of receiving stolen property is contained in sec. 8630,
Rev. St. 1913, providing that the property must have been
received “with intent to defraud the owner.” St. Clair v.
SLALE o veeneerrineenaenanannne A ersereacaaneasesraane . 125

Referendum. See STATUTES, 4, 5.

Religious Societies.

1. When a church, governed solely within itself, holds property
by purchase or donation for its use, the numerical majority
of its membership may ordinarily control the right to the
use and title of its property. Kenesaw Free Baptist Church
V. Lattimer ...eeveinvnnnescasonsons FR PP 55
2. A church, strictly congregational, may sever its ecclesiastical
connection and still control its temporalities, where such
change does not divert the property from the original trust,
and civil courts will only inquire as to who constitutes the
religious society and its legitimate successors, and award
them the use of the property, and in case of . schism will
not ordinarily inquire into the existing religious opinion of
those who adhere to the original local organization. Kene-
saw Free Baptist Church v. Lattimer .........ccouieeenn ve.. 785

Remainders.

Limitations do not run against a remainderman until knowl-
edge is clearly brought home to him that another is claim-
ing title adversely. Mohr v. Harder .......ccvivnvievieres 545

Replevin.

In replevin for possession of a threshing outfit mortgaged to
secure notes, wherein plaintiff assumed burden of proving
payment, evidence held to sustain verdict for plaintiff. Wood
v, Advance Rumley Thresher Co. ......oveveetniianniinenn. 377

Sales. See FRAUDULENT CONVEYANCES, 1.

1. A rule of a grain exchange that contracts for sale and de-
livery of grain do not expire until canceled by a party to
the contract cannot bind a seller, without knowledge of the
rule, who has only occasional dealings. Vincent Grain Co.

V. BRGUSH o euvueioncarasnsansonsssesaossasatoasnconsane 531



920

INDEX. [103 NEs.

Sales—Concluded,

2.

Evidence in an action for damages for failure to deliver
grain held to sustain verdict for plaintiff. Vincent Qrain
Co. v. Bnglish «...ocovvvinennnn.. e reaeaeeeaa, Cheeeneas 631

The measure of damages for breach of contract of sale of
grain is the difference between price agreed upon and price
at time of breach. Fahey v. Updike Elevator Co, .......... 245

Breach of contract of sale of grain held to have occurred
when defendant declared a forfeiture. Fahey v. Updike Ele-
vator Co. ................ e e et 245

Schools and School Districts.

1.

Sec. 3840, Rev. St. 1913, requiring public officials to take
bond from a contractor to pay for labor and materials used
in a public building, is absolute, and the contract and bond
will be construed to protect such laborers and materialmen

if their terms are ambiguous, or if they admit of such con-
struction. Nye-Schneider-Fowler Co. v. Roeser ............ 614

If a contract for a school building provides that a bond shall
be given, without stating the conditions, it will be presumed
that the parties intended that the statutory bond should be
given. Nye-Schneider-Fowler Co. v. Roeser ............... 614

‘Where a contractor’s bond for a school building containg con-
ditions usual in a bond for a private building, with a proviso
implying that it is for protection of laborers and material-
men, the contract and bond will be so construed. Nye-
Schneider-Fowler Co. v. ROESEr ......oovvnuvennnnn. ... ... 614

Contract and bond for erection of school building held to
require payment by contractor for labor and materials. Nye-
Schneider-Fowler Co. v. ROESEr .......ovuieiunnnnennonn.. .. 614

Though sec. 3840, Rev. St. 1913, requires two sureties on a
contractor’s bond for a school building, yet, if one signs as
sole surety, he waives the defect. Nye-Schneider-Fowler
Co. v, Roeser ............... ettt it e, 614
‘Where a contractor’s bond is accepted and acted upon by the
school board, it amounts to approval, and the bond is not
void because the contract provides for acceptance by the
cashier of a bank, nor because it runs to the school distriet
instead of the board. Nye-Schneider-Fowler Co. v. Roeser. 614

-Current wages of a school teacher should be paid by warrant

on the teacher’s fund. State v. Putnam .................. 846
A judgment for damages for breach of contract preventing a
teacher from earning wages in a former year must be coi-
lected by special levy. State v. Putnam ........... Cereean 846
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Set-Off.

1. The provisions of the Code with respect to set-oif are not ex-
clusive. Clark Implement Co. v. Wallace ..................

2, Insolvency of a party may be sufficient ground for a court of
equity to allow a set-off not provided for by statute. Clark
Implement Co. v. WallACE .....ooiviveivininnnennriiennnes

3. The price paid for a note or claim, seught to be offset in
equity, is immaterial. Clark Implement Co. v. Wallace . ...

Specific Performance.

1. Ordinarily insolvency is not ground for specific performance
of a contract for the sale of personalty. Union Co-operative
C0. . AdOIfSON .. oottt it i irteitennasennonnannan

2. In a suit for specific performance of a contract for delivery
of corn, evidence held insufficient to sustain allegations of pe-
tition. Union Co-operative Co. v. Adolfson ..............

3. A suit for specific performance of an oral contract to convey
land will not lie, unless the proof is clear, satisfactory and
unequivocal that the contract was made and substantially
performed by the party seeking its enforcement. Powers
v. Norton, ............. e eseeratenseantitenanesoans P

State Railway Commission,

A state railway commissioner is not required to give an official
bond. State v. HAll . covnnniiiiiiriniiiiiiniiniinenenns

Statute of Frauds.

1. Performance of services of such a character that their value
cannot be estimated by a pecuniary standard is sufficient to
take an agreement out of the statute of frauds. Wehnes v.
MATSR . i e e i i i e,

2. Past services not rendered in pursuance of an agreement
made will not take the agreement out of the statute of frauds.
TWERNESs V. MATSR o oot ittt i tieeitstaenscsnsansonaons

3. Clear proof of a definite oral contract for a share of an es-
tate and its substantial performance has the same force as
a written contract. Parks v. Burney .............. caeeeea

Statutes. See TAXATION, 1-3.

1. Criminal statutes must be strictly construed, but courts will

not give them a strained or unnatural construction. - State
D, BEAPEL v i vieitiertirencntossaarossssasassssascsvnacsssnsen
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Statutes—Concluded.

2.

‘Where the language of a criminal statute is ambiguous, that
sense will be adopted that best harmonizes with the context
and with the apparent policy and object of the legislature.
State v. Blapel ... ..ot i et e,

When a statute is susceptible of two constructions, one mak-
ing it valid, the other making its validity doubtful, the con-
siruction making it valid will ordinarily be given. Union
Stock Yards Co. v. Nebraska State Railway Commission ....

Under sec. 2339, Rev. St. 1913, of the initiative and referen-
dum act, any citizen may sue to enjoin the secretary of
state from certifying or printing on the official ballot an act
sought to be referred. Barkley v. Pool ..........ccocvuunn.

‘When the certificate of a circulator of a referendum petition
is impeached for fraud, the probative value of the certificate
is destroyed, and none of the names appearing on the peti-
tion will be counted unless affirmatively proved to be genu-
ine. Barkley v. POOL ... oo riet e iie it iinireenennns

‘Where, by amendment and repeal, the words of a former stat-
ute are changed, but it is intended that the statute shall con-
tinue to operate, it is not a repeal of the former law as
amended. Morgan v. City of Falls City ....ovveinrnnnnn.

‘Where an amending statute was passed with an emergency
clause amending see. 5119, Rev. St. 1913 and thereafter at
the same session another act without an emergency clause
was passed amending the same section, the first act was in
force until the later act became operative three months after
adjournment of the session. Morgan v. City of Falls City ..

The legislature must be presumed to know the changes in the
former law made by amendments during its session, and te
intend the consequences of its action. Morgan v. City of
Falls Oy oottt ittt it eaneeneasneeanenesasneennnsn

8tock-Yards. See CoNSTITUTIONAL LaAw, 2. WAREHOUSEMEN.

Street Railways. See CARrIERS. TRIAL, 6.

1.

It is the duty of the motorman of an interurban car to slow
down his car as he approaches a frightened team, and his
failure to do so is actionable negligence. Novak v. Omaha
P 0 TR LA O 4 R

‘Where the state railway commission could not directly order
cancelation of ¢common stock of a carricr, it could not cancel
it by indirection. In re Lincoln Traction Co. ......... P

135
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Street Railways—Concluded.

3.

The state railway commission, in authorizing a carrier to
issue stocks or bonds, may determine the price and conditions
of their sale, but cannot indirectly prevent such issue by im-
posing impossible or unnecessary conditions. In re Lincoln
PTACTION CO. oot ieeneeeenceeasseonennesansassssossosnans
In an action for injury to a child, evidence adduced held
not proof of negligence under the doctrine of the last clear
chance. Spieler v. Lincoln Traction CO. .......c..ovuniunun.

HEvidence held insufficient to prove charge of negligence in
operating a car. Spieler v. Lincoln Traction Co. ..........

Subrogation. See BANKS AND BANKING, 2. MECHANICS’ LiENs, 2.

PRINCIPAL AND SURETY, 3, 4.

Taxation.

1.

In assessing total value of shares of stock for taxation under
sec. 6343, Rev. St. 1913, as amended, ch. 108, Laws 1915, the
assessor should include all the bank’s property and assets at
their true value, and mortgage securities on wiich the mort-
gagor has agreed to pay the tax should not be excluded.
Nemaha County Bank v. County Board ...........cccieunns

Under secs. 6436-6443, Rev. St. 1913, a county board of equal-
ization cannot increase the assessment valuation of all real
estate in a precinct without a finding that the valuation does
not bear a just relation to the valuation in other precincts in
the county. Peterson v. Brunzell ......cccviinnnn.. e

Statutes in regard to powers and duties of boards of equaliza-
tion are strictly construed, and in the exercise of their powers
and duties the procedure prescribed must be followed. Peter-
SO V. Brunzell ... .ueevre verteeineneesarteneneneeoassaions

The laws of the United States permit the taxation of shares
of national banks in the hands of shareholders. State v.
First Nat. BaONK oo eenneieinsiesnsoasesasssssssssaanns

Taxation of capital stock of national banks or other property
of such corporation to the banks is not permitted, except in
case of real estate. State v. First Nat. Bank ........... v

If a tax is laid on property of a banking corporation, in as-
sessing value of capital stock, a deduction may be made of
value of tax free secureties. State v. First Nat. Bank ....

If a tax is laid on shares of bank stock in the hands of stock-
holders, ne deduction of value of tax free securities of bank
is required to be made by the laws of this state, or of the
United States. State v. First Nat. Bank .....cccovvveennen.
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Taxation—Concluded.

8.

10.

11.

12.

13.

14.

15.

16.

Under U. S. supreme court decisions, the subject of taxation
determines whether a tax law interferes with the right of
the United States to borrow money. State v, First Nat. Bank 280

A tax on property of a banking corporation consisting of ob-
ligations of the United States is not permitted. State v.
First NAl. BaANK «.oovenereenententoteanrocssansassarascsas 280

A tax on the value of national bank shares in the hands of
stockholders is not a tax on the bank, and may be laid, and
the fact that the value of the United States obligations are
considered in ascertaining value of shares does not remder
the tax unlawful. State v. First Nat. Bank ................ 280

The tax contemplated by sec. 6343, Rev. St. 1913, as amended,
Laws 1915, ch. 108, relating to taxation of banking corpora-
tions, is a tax on shares of stock in the hands of stockholders,
and is not a tax on property of the corporation. State v.
First Nat. Bank ........c..cvvievevnnnecnnnnnn feeernea 286

The words ‘“capital stock,” as used in sec. 6343, Rev. St.
1913, does not mean capital stock in the aggregate, but shares
of capital stock in the hands of stockholders which are sub-
ject to taxation. State v, First Nat. Bank .......... P 280

When it appears to the county board of equalization that
there has been apparent gross injustice in undervaluation,
the valuation should be raised, and no complaint is required.
Welch v. Douglas CoUnty .....ouveviinrnnnnrersesenssnaans 469

When action of the board of equalization in raising or low-
ering an assessment is attacked, the burden is or the person
attacking it to show that it is wrong. Weich v. Douglas
COUNLY .« it en et tsetososretnsesonnnsnseseaossnnas 469

The remedy provided a taxpayer by subd. 1, sec. 6491, Rev.
St. 1913, is available only when property has been wrongfully
assessed, either because exempt or because the tax had al-
ready been levied and paid. Jenike v. Butler County ...... 865

The remedy given a taxpayer by subd. 1, sec. 6491, Rev. St.
1913, is not available to correct overvaluation from failure
to separately assess a mortgage interest in land and to de-
duet the amount from the total assessed value of the land, but
by complaint before the board of equalization. Janike v.
Butler County ......... N et ettetee e veeseas. 865

Tender. - See INSURANCE, 17.
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Prial. See APPEAL AND ERRoR. CRIMINAL Law.

1

10.

11.

12.

13.

14,

Where the evidence is not conflicting, held proper to direct
a verdict in accordance therewith. Swanback v. Sovereign
Camp, W. 0. W. ..covvnnnveneannnns eeeraresaeee st ..

Proffered instructions should be in writing. Luther v. Luther

In an action for value of crops, instruction as to their value
as shown by undisputed testimony, leaving the jury to de-
termine whether defendant was liable, held proper. Watkins
2. UNOn P.R. €0 ovvveeneniaennnnnsenn et

A party desiring a more explicit instruction than that given
should offer such an instruction. Larsen v. Sevidge ......

A substantial conflict in evidence on an issue of fact pre-
sents a question for the jury. Larsen v. Savidge ..........

In an action against a street railway company and the driver
of an automobile, an instruction that the company’s negli-
gence could not be predicated upon its failure to sound gong
would not take from jury evidence upon that issue as it
might bear on the driver’s negligence. McArdle v. Omaha
& C. B. Street R. Co. ..... e teeeenecteeetasaaseasaateanes

Where the evidence is substantially conflicting, the cause
must be submitted to the jury. Foz v. Scandinavian Mutual
Aid Assm ....... et e e eeeseeseacetane bt eeaseratnaenns

A party objecting to an instruction as indefinite should ten-
der a suitable instruction. Ellwanger v. GoSS ........c.vcuun

It may be reversible error to submit to the jury, as grounds
for recovery, alleged acts of negligence which are wholly
unsupported by evidence. Spieler v. Lincoln Traction Co. ..

It is generally mot commendable practice, in stating issues
to the jury, to quote at large from the pleadings, as it may
mislead or prejudice the jury. Spieler v. Lincoln Traction Co.

Where undisputed evidence is sufficient as to the existence
or nonexistence of a fact, it is not error to so state to the
jury. Thomas v. Otis Elevator Co. ..........ccoovvivuanne.

A motion to strike an entire answer is properly overruled,
if part of the answer is admissible. Metcalf v. Chicago, R.
I.EP. R .CO. vovrivnnrniinnananns et eeetaeer e

In an action on a note, when both parties move for a directed
verdict, judgment for defendant has the effect of a verdict.
Bank of Benson v. GOraon ......cceeeeiviiiieiiiaisnanaes
The trial judge’s statement of the issues should state them
as the case is finally presented on the pleadings and evi-
dence. Dawson County Irrigation Co. v. Dawson County ...
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132
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692
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Trial—Concluded.

15. In an action by an irrigation company against a county for
the wrongful removal of bridges, where defendant alleged
that the bridges were out of repair and plaintiff consented
to their removal, it was error to instruct that the burden
was on plaintiff to show removal by defendant. Dawson
County Irrigation Co. v. Dawson COUNtY ...c.veveeeeennnn. 692

16. It is proper to refuse an instruction stating that the mat-
ters recited therein, relating to omly a part of plaintiff’s
cause of action, would, if believed by the jury, be a complete
defense. O’Brien v. CoO0nN ....covvuvenn. eeeusantesteanane 836

Trusts. See ATTACHMENT, 1.

1. When title to land is obtained by fraud of a grantee, he be-
comes a trustee for the grantor. Raasch v. Lund Land Co. .. 157

2. A constructive trust is excepted from the operation of the
statute of frauds, and parol testimony is admissible to prove
the circumstances under which an alleged fraudulent con-
veyance of land was made. Raasch v. Lund Land Co. ...... 157

Usury.
Transaction held to be usurious. Sanford v. Hawthorne .... 867
Vendor and Purchaser. See PARTIES, 5.

1. Where, with knowledge of all the facts on which a re-
scission of a contract for the sale of land may be based, the
vendee does some act which prevents him from placing the
vendor in statuw quo, he cannot claim a rescission. Stewart
F R 4+ 1 7T 28

2. An executory contract for sale of lands which includes
the homestead, not signed by the wife, is obligatory upon the
husband, except as to the homestead. Davis v. Merson .... 397

3. The burden of proof is upon one who claims to be an in-
nocent purchaser of property procured by fraud, to estab-
lish that he bought without knowledge or notice of the
fraud. Justice v. SRAW ..ottt ittt 423

4. "Agreement to “give a good and sufficient warranty deed and
abstract” contemplates .a merchantable title. Raddatz ov.
Christner . ....... S teeetouaeoserosasnstonsenseronnss vee. 621

5. Contract held joint. Raddatz v. Christner ................ 621

6. An equivocal answer intended to convey to an intending pur-
chaser of land a false impression, but for which he would
not have contracted, heid to justify setting aside the con-
tract. Campbell v. PELETSON .o.vvveerneivenennnnnnnnnnnn.. 187
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Venue. See PARTNERSHIP, 1.

A suit to establish an equitable mortgage on realty is properly

brought in the county where the realty is situated, and sum-
mons may issue to any county where a defendant may be
found. Miles v. Martin .......cc.coveiiennanne eeeeasaanenen

Warehousemen,

1

Under its general police power, the state may regulate
charges at public stock-yards. Union Stock Yards Co. v. Ne-
braska State Railway Commission ............cocieeenens

The legislature may delegate to the state railway commission
power to fix and regulate charges at public stock-yards.
Union Stock Yards Co. v. Nebraska State Railway Com-
MASSEOM o oo ees e aenneaeenseasansasssnasonasssssenoncnasnasse

An order of the state railway commission fixing a charge to
be made for corn furnished by a public stock-yards company
to its patrons, allowing nothing for the use of the property
engaged in the service, held erroneous. Union Stock Yards
Co. v. Nebraska State Railway Commission ............ ..

Waters. See Triar, 15.

1.

Wills.

A dam built across a creek to impound water is within the
exception in sec. 3444, Rev. St. 1913, providing that a reser-
voir holding water back and raising it for application to
lands of a higher level or to give a greater head for power
shall not be considered a ‘storage reservoir.” Barnum
0. HandSchiegel .....oivereentniineiiieraniiataaneconanens

An upper riparian owner who constructs a dam across a
creek channel is net liable for damages arising from the
breaking of the dam, unlesg it has been negligently con-
structed or maintained. Barnum v. Handschiegel ...........

In an action for damages from breaking of a dam across
a creek, the burden of proof is on plaintiff; but, when he
has established the breaking and resulting injury, he makes
a prima facie case, and defendant must then show that the
dam was not negligently constructed or maintained. Bar-
num v. Handschiegel .. ...ovei i iieaniiiieecirieennnnnns

Rights and duties of owners of an irrigation system, with
reference to bridges over public highway, stated. Dawsen
County Irrigation Co. v. Dawson County ..................

See PARTITION.

. Notice of probate of a will as provided in sec. 1303, Rev.

St. 1913, held sufficient te confer jurisdiction. In re Estate
of Kelly «..oavvnns teeerrsesceanien
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Wills—Concluded.

2.

16.

11.

12.

13.

[y
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@

The county court has power to vacate judgment of probate
procured by fraud and to permit a contest of the will. In
re Estate of Kelly ....... ettt i, e 524

A judgment of probate on a proper petition after legal notice,
and not challenged for a year and a half, should not be
vacated on doubtful or equivecal proofs on the issue of tes-
tator’s incompetency or of undue influence. In re Estate
of Kelly ...ooovvvnnn. e et ii et e e aen s 524

Evidence on issues of incompetency and of undue influence
held insufficient to sustain findings for plaintiff on his peti-
tion to vacate judgment of probate and to contest the will.
In re Estate of KellY ...ouuuuiueininneereeaennnannnnnnn, 524

. Devise construed to convey a life estate, with remainder

over. Kluge 0. KIUJE ..ovvvennnnnen i, 534

Where the name of a deceased child was inadvertently in-
serted in a will instead of that of a living child, the dis-
trict court has power to correct the mistake. Mohr v. Harder 545

A contract to take a boy “as a son” and give him *“a child’s
share of my property” is sufficiently definite as to what the
boy is to receive, notwithstanding the fact that a child may
be disinherited by will, or that it is uncertain how many
heirs there will be. Parks v. Burney .................... 572

Devise held to create an estate upon a condition subsequent.
Mardle v. City of Tecumseh ..........ccceeiereueanennn... 625

‘Where a city fails to comply with a condition attached to a
devise of land for a public park within a reasonable time,
heirs of testatrix may sue to recover the property. Mar-

ble v. City of TeCumMSeR ......cuureiinnieennnennnnnnnnn.. 625

If a deed or will conveys an absolute title, an inconsistent
clause limiting the title will be disregarded. Grant v. Hover 730

When there are different provisions in a will as to the dispo-
sition of specified property, they must be construed together,
to ascertain the testator’s intention. Grant v. Hover ...... 730

A devise in fee simple and an attempt to devise over must
be construed together, to ascertain whether the testato- in-
tended to convey a life estate to one and remainder to an-
other. Grant v. HOVEr ........cvuvniieneeennennnnnnnn, 730

Will construed, and held to give daughters a life estate,
with remainder to “their children or heirs.” Grant v. Hover 730

Ny 23 s

Children or heirs” construed to be children of devisees, if
they left any; otherwise, their natural heirs. Grant v. Hover 730



