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Corson v. Lewls,

WILL A. CORSON V. MARY LEWIS ET AL.*
FrLep NoveEMBER 10, 1906. No. 14,006.

1. Attorney and Client: CoNrracT: ASSIGNMENT. A contract for lega,
services is personal in its nature and cannot be assigned by one
party without the consent of the other.

: ANNULMENT. Death or disability, which renders

the performance of such a contract impossible, annuls the con-
tract.

2.

ERROR to the district court for Douglas county: WiL-
LIAM A. REDICK, JUDGE. Affirmed. :

Will A. Corson and Cooper & Dunn, for plaintiff in
error.,

John L. Webster, contra.

OLpHAM, C.

On May 14, 1900, Mary Lewis instituted an action in
the district court for Douglas county, Nebraska, against
the Omaha Street Railway Company to recover damages

. for personal injuries. The suit was filed by Will A. Cor-
son, an attorney of Douglas county, and the proposed in-
tervener in this cause of action. After the suit was filed
a demurrer was interposed to the petition by the street
railway company and was sustained by the district court.
Mr. Corson then employed George W. Cooper, Esq., to
assist in the prosecution of the case, and on J anuary 16,
1901, an amended petition was filed, and issues were
joined thereon. While the cause was pending, negotia-
tions for a settlement of the claim were had between Mr.
Corson, as attorney for the plaintiff, and Honorable John
L. Webster, as attorney for the defendant. While these
negotiations were pending, in April, 1902, Mr. Corson be-
came temporarily mentally deranged from nervous pros-

*Rehearing allowed. See opinion, p. 449, pgs:t.
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tration, and was placed in a private sanitarium for treat-
ment, and was treated at different sanitariums without the
state until August, 1903, when his health was restored and
he returned again to Omaha and reengaged in the practice
of his profession. During the time Mr. Corson was receiv-
ing treatment his office was closed, and all his books and
papers were removed to his residence within the city. Be-
fore instituting the suit for Mrs. Lewis, Mr. Corson had
entered into a written contract with her husband, who
assumed to act as her agent, by the terms of which Mr.
Corson was to receive one-half the money procured on the
claim either by compromise or judgment, and plaintiff
was to pay the costs of litigation. When Mr. Corson was
taken away for treatment, Mr. Cooper went to the court
in which the cause was pending, and had his name entered
as of counsel for the plaintiff, and procured a continuance
of the case on account of the absence of Mr. Corson
who was the managing counsel. In the meantime
Mr. Howe G. C'orson, brother of the proposed intervener,
requested John V. Parrish, Esq., to look after whatever
legal business had been in the hands of his brother, and
on October 30, 1902, Mr. Parrish, acting alone and on this
suggestion, and without any conference or communica-
tion with Mr. Will A. Corson, as appears from his testi-
mouny, filed in the cause then pending a notice of attor-
ney’s lien, as follows: “To the Omaha Street Railway
Company, and all other persons concerned: Notice is
hereby given that W. A. Corson, attorney for plaintiff in
the above entitled action, claims a lien herein for one-
half (%2) of the amount of whatever judgment is re-
covered and entered in this suit: W. A. Corson, Atty. for
Plft., by John W. Parrish, his agent and attorney.”

In September, 1902, and about five months after Mr.
Corson’s illness began, Mrs. Lewis, being wholly unable,
as she said, to confer with her attorney, and having
learned that his office was closed and that he was in an

asylum for treatment, communicated through Mr. Neary .

with T, J. Mahoney, Esq., and requested him to enter into
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the prosecution of her suit and conduct it to judgment or
final settlement. Mr. Mahoney, knowing the condition of
Mr. Corson’s health and believing that he was perma-
nently disabled from practicing his profession, called upon
Mr. Cooper, who had been making an unsuccessful effort
to find the office files in the case, and the list of witnesses
that Mr. Corson had in his possession, and to get ready to
try the case, if necessary, to save it from being dismissed,
and Mr. Cooper turned the matter over so far as he was
concerned to Mr. Mahoney. Mr. Mahoney also called
upon Mr. Parrish to inquire if he had any connection with
the case, and Mr. Parrish explained that he had none, and
that all he had done was to file a notice of a lien for Mr.
Corson, as above set out. Mr. Mahoney thereupon pro-
ceeded to effect a settlement of the cause, and compro-
mised the claim for $1,200, and in conformity with the
stipulation between the parties the cause was dismissed
on the 3d day of February, 1903. Mr. Mahoney scttled
with Mr. Cooper for the services he had rendered, payicg
him $100 therefor and taking a receipt for his claim for
services rendered. At the second term of court after the
judgment of dismissal was entered, Will A. Corson filed
a motion to set aside the judgment, as having been entered
into collusively and in fraud of his rights to an attorney’s
lien on the money received on the compromise, and also
asked leave to file an intervening petition for the deter-
mination and enforcement of his lien. His application
was tried on affidavits and counter-affidavits, and the meo-
tion was overruled and leave to file an intervening peti-
tion was denied by the district court. To reverse this
judgment the proposed intervener brings error to this
court. .
It is only fair to the professional standing of all th

attorneys involved in this controversy to say that there is
not a syllable of testimony in the record that even re-
motely tends to show any collusion or fraud on the part
of any of them in procuring a settlement of the claim.
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They each appear to have acted with professional courtesy
and striet integrity in the matter.

It is a principle universally recognized in the courts
that a contract for legal services is personal in its nature,
and consequently unacsignable, and that death or disabil-
ity, which renders performance impossible, discharges the
contract. Now, there is no dispute in the record as to
the fact that Mr. ( ‘orson, before either procuring a judg-
ment or scttlement of the claim, was unfortunately dis-
abled by disease from performing his duties as plaintiff’s
attorney, and as he was without authority to assign his
contract to anyone else, the contract, was annulled, and
Mrs. Lewis was fully justified in procuring other counsel
to protect her interests in the suit. As there is no valid
claim for services existing in favor of the proposed inter-
vener and against his client, no lien could attach to any
money received in scttlement of the claim. In this view
of the matter it is unnecessary to express any opinion on
the other questions discussed in the briefs. We therefore
recommend that the judgment of the district court be.
affirmed.

AMES and EPPERSON, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

The following opinion on rchearing was filed December
18, 1907. Former judgment of affirmance, as modified,
adhered to:

1. Attorney and Client: DisABILITY: AcTioN. If the party to an entire
contract for personal services, who is to render the service, be-
comes, by reason of physical disability, through no fault of his
own, unable to perform the same, the contract is discharged, but
he may recover the reasonable value of his services rendered upon
a quantum meruit.

2. Attorney’s Lien. An attorney may have a lien upon the claim of
his client in an action for personal injury.

32
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3. Intervention After Dismissal. Where a settlement has been made
between the parties to an action and the action dismissed after
notice of an attorney’s lien has been given, the attorney may,
in a proper case, move to set aside the judgment of dismissal and
be allowed to intervene as a party plaintiff to establish his lien.

: Review. Under the facts set forth in the opinion, held that
the order of the district court refusing to set aside the order of
dismissal and to allow a hearing upon a petition in intervention
was not erroneous.

5. Former opinion adhered to, save as modified by paragraph one of
the syllabus.

LETTON, J.

This is an action for personal injuries. A contract was
made by the plaintiff, Lewis, with the intervener, Corson,
for legal services. The case was settled by the parties and
judgment of dismissal was entered. Corson now seeks to
reopen the case to establish an attorney’s lien which he
asserts against the defendant. A full and detailed state-
ment of the facts in the case may be found in the former
opinion by Mr. Commissioner OLDHAM, ante, p. 446.

In the former opinion the principles are laid down that
a contract for legal services is personal in its nature, and
consequently not assignable, and that death or a dis-
ability, which renders performance impossible, discharges
the contract; that therefore, since Corson, before procar-
ing a judgment or settlement of the case, was disabled by
disease from performing his duties as attorney for plain-
tiff, the contract was annulled; that he had no valid claim
for services performed against his client and therefore no
lien could attach. We have no fault to find with the hold-
ing that a contract for legal services is personal in its
nature and nonassignable, or that disability discharges
such a contract. We think, however, that, if a disability
occurs after a special contract for services has been partly
performed, this does not prevent the disabled party, if
the breach of the contract was made through no fault of
his own, but by the act of God or unavoidable casualty,
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from recovering upon a quantum meruit for the reason-
able value of the services rendered prior to the disability.
This is the more modern rule, and we think is founded
upon right and justice. Coe v. Smith, 4 Ind. 79, 58 Am.
Dec. 618; Parker v. Macomber, 17 R. 1. 674, 16 1. R. A.
858, and note; Johnston v. Board of Commissioners, T8
Pac. (N. M.) 43. This court has gone even further. In
Murphy v. S8ampson, 2 Neb. (Unof.) 297, it was held that,
when services were rendered under a contract, a party
breaking the same may recover the value of the services
rendered before the breach, less such damages as the em-
ployer may have sustained by reason of the breach.

It is contended that the lien which was filed was not
sufficiently specific or particular to give the defendant
notice that the lien was claimed upon anything but a judg-
ment which might be rendered. The notice was that the
attorney claimed a lien for one-half of “whatever judg-
ment is recovered,” and it is said, since no judgment was
recovered, no lien can be asserted. We think this is carry-
ing refinement to excess. The object of the notice was to
give the defendant knowledge that the attorney claimed
one-half of any money which the plaintiff was entitled
to recover from the defendant upon the cause of action,
as a recompense for his services as attorney. As a matter
of fact, the notice proved effectual to do this, because the
record shows that Mr. Webster, the attorney for the de-
fendant, spoke to Mr. Parrish, who had acted for Corson
in the filing of Corson’s lien, of the existence of Corson’s
claim, and to Mr. Mahoney, who succeeded Corson as at-
torney for Mrs. Lewis. We do not think that the law con-
templates that parties can come together and settle pend-
ing actions in such a way as to deprive an attorney of his
right to compensation, when both know that he makes
such a claim and has given notice of it. Cones v. Brooks,
60 Neb. 698.

It is objected, further, that the lien was not filed until
after Corson had ceased to be the attorney for Mrs. Lewis,
and after Mr. Mahoney had been employed. It is suffi-
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cient to say it was filed before the settlement and in
sufficient time for the attorney for the defendant to ascer-
tain its existence. It is said that the filing of the notice of
the lien was not authorized, and that, since the settlement
was consummated before its ratification, it cannot affect
the parties. Under the circumstances any act which was
taken by Mr. Corson’s friends or relatives in his behalf,
which was afterwards ratified by him, is as effectual as
if it had originally been performed by himself or by his
express direction. As soon as he learned of Mr. Parrish’s
act in filing the lien, which was soon after his return to
the state, he approved the action, and in secking to avail
himself of any benefits which its filing may confer upon
him he again ratifies and adopts Parrish’s act as his own
and his ratification relates back to the original time of
filing. Tt is claimed that Corson has no standing in court
without Mrs. Lewis having been brought in and made a
party to his petition in intervention; that in no event
could he recover from the defendant more than Mrs. Lewis
might e indebted to him, and that in the ascertainment
of that amount Mrs. Lewis is a necessary party. In an-
swer to this, it is said Mrs. Lewis is insolvent, and that,
since whatever sum might be recovered by him for his
services against her must necessarily be paid by the de-
fendant, the street railway company is the only real party
in interest, and the value of the services can as well be
ascertained without her as if she were a party to the pro-
ceeding. This is the view taken by the supreme court of
Kansas in Kansas P. R. Co. v. Mihlmaen, 17 Kan. 224,
and seems a sufficient answer to the argument.
It is strongly contended that the action being one not
arising out of contract, but to recover damages for a per-
sonal injury, and the claim not having been reduced to
judgment, the right to a lien does not exist. We are aware
that many courts are committed to the doctrine that par-
ties to suits for personal injuries may settle or compromise
such actions between themselves without reference to
whether services have been rendered to the plaintiff by at-
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torneys, for which no compensation has been given, and
regardless of whether a contract for fees based upon the
amount of recovery exisis, and notice has been given to
the defendant of a claim under such contract. Some of
these decisions are based upon the common law doctrine
of the nonassignability of causes of action for injuries to
the person, and others upon the language of the particular
statute under which the charging lien is claimed. Among
these cases are Weller v. Jersey City, H. & P. Strect R. Co.,
66 N. J. Eq. 11, 57 Atl 730; Randall v. Van Wagcnen,.
115 N. Y. 527; North Chicago Strect R. Co. v. Ackley, 171
I1l. 100; Anderson v. Itasca Lumber Co., 86 Minn. 480.
In the last mentioned case, the supreme court of Minnesota
held, under a statute the same as that of Nebraska, that a
statutory lien would not apply in such a case as this prior
to the rendition of a judgment and the ascertainment
thereby that there actually was “money in the hands of
the adverse party belonging to his client.” This case
sought to distinguish the case of Smith & Baylies v. Chi-
cago, R. I. & P. R. Co., 56 Ia. 720, on the ground that
in that case a judgment had actually been rendered
against the defendant; but this seems to be an error, the
judgment mentioned in the opinion being one against the
client for the amount of the fee charged. Thé language of
the opinion of the Iowa court indicates that the settlement
between the parties was made before judgment. This case
holds that, under a statute like ours, an attorney may
assert a statutory lien in an action for injuries to the per-
son. In an opinion by Judge Brewer, under a statute
which reads: “An attorney has a lien for a general bal-
ance of compensation * * * upon any money due to his
client, and in the hands of the adverse party, in an action
or proceeding in which the attorney was employed, from
the time of giving notice of the lien to that party”’—it
was held in a personal injury case where notice of a lien
was given and before final judgment, there having been
a settlement of the case and a dismissal, that the attorney
may maintain a separate action to recover the amount due
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on the lien and his client is not a necessary party to such
action. Kansas P. R. Co. v. Thacher, 17 Kan. 92. In
© Abbott v. Abbott, 18 Neb. 503, this court held that an
attorney’s lien could not be had under our statute before
judgment in a cause of action for a personal tort which
abates by death; the reason evidently being that, since
such a right of action was nonassignable at common law,
no claim could be made to a part of it by agrcement of the
parties. But as our statute provides that pending actions
in cases of the nature of the present one do not abate by
death, the holding of that case does not bind us in this.
We prefer to follow the courts of Kansas and Iowa in
holding that in a pending cause of this nature notice of
an attorney’s lien properly given binds the defendant so
that a settlement between the parties and payment, before
judgment, will not operate to defeat the attorney’s right.

The point in the case which has given us the most diffi-
culty is one which is, to some extent, discussed in the
original brief of the defendant. It appears that after Mr.
Mahoney took charge of the case for Mrs. Lewis and nego-
tiations of settlement were pending between Mr. Webster
and him, Webster stated to Mahoney that Mr. Cooper
claimed some interest in the case, and that Mr. Parrish
also claimed to represent Mr. Corson, and that he, Web-
ster, wished to have a final and complete settlement so
that all the parties would be satisfied. Mr. Webster also,
on two occasions, spoke to Mr. Parrish on the street re-
garding the case, and mentioned the fact to him that Mr.
Mahoney now appeared for the plaintiff, and suggested
that if Mr. Parrish claimed any interest in the case for
Mr. Corson he had best confer with Mr. Mahoney about
it before the settlement should be completed. As to these
facts there is no conflict in the testimony. Mr. Parrish
testified that he, on one or two occasions, had some con-
versation with Mr. Webster regarding the case, or a pos-
sible settlement thereof, and was advised by Mr. Webster
that Mr. Mahoney claimed to represent Mrs. Lewis, and
that he was endeavoring to megotiate a settlement, and
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suggested to Parrish to confer with Mr. Mahoney about
the matter; that he did not do so, but that he did talk with
Mr. Cooper of the talk he had with Mr. Webster. Under
this state of facts, where the attorney for the street rail-
way company used every effort to apprise all of the parties
concerned as attorneys in the case, or who had been thus
concerned, of the fact that a settlement was about to be
made and of his desire to make a final and complete settle-
ment, and after he had spoken to the attorney who had
acted for Mr. Corson in the filing of the notice of the lien,
and who Corson states in his brief, and testifies, was au-
thorized to file the lien, and also duly authorized to carry
on or settle the case, and who was apparently the only
person besides Mr. Cooper who was interested in the case
or who had apparent authority to act for Mr. Corson, and
suggested a conference with Mr. Mahoney, the then at-
torney for the plaintiff, we think it would be unjust and
improper to hold the defendant liable because of its settle-
ment of the case after having in good faith done everything
in its power to advise and notify all parties concerned.
If either Mr. Cooper or Mr. Parrish had notified Mr. Web-
ster that Corson still claimed an interest in the matter, or
that if he, Webster, settled the case it would be at his
client’s peril, the defendant would not have been placed in
the position in which it now is. We think that Mr. Web-
ster had a right to rely upon the fact that neither Mr.
Cooper, who had been associated with the intervener in the
conduct of plaintiff’s cause, nor Mr. Parrish, who had acted
for intervener as agent or attorney in the filing of the
lien and who had authority to settle the case, desired to
assert, or did assert, any claim of any kind in behalf of
Mr. Corson, and was justified in believing that, since no
claim was made, it was intended to waive it as against -
the defendant. Taking this view of the case, while we
adhere to the legal principles stated in the former opinion
and in the syllabus that death or disability, which renders
the performance of a contract for legal services impossible,
annuls the contract, and while we are of the opinion that
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in such case the disabled party may recover the value of
the services actually performed under the contract upon a
quantum meruit, still we think that the defendant was
justified in settling the case, under the circumstances, and
that the intervener is estopped by the failure of his agent
to assert himself in regard to the matter. The intervener
cannot accept the benefit of Parrish’s actions so far as
they are beneficial to him, and disaffirm his acts or omis-
sions in so far as they operate to his detriment.

The opinion in the former case is adhered to, as modified
by the foregoing.

AFFIRMED.

CONTINENTAL LUMBER COMPANY, APPELLEE, V. MUNSHAW
& COMPANY, APPELLANT.

Frep NoveMmBer 10, 1906. No. 14,471.

1. Directing Verdict. Where there is competent testimony tending
to support a defense properly pleaded, it is error for the trial
court to direct a verdict for the plaintiff.

2. Question for Jury. When the intention of a party is to be ascer-
tained from disputed or ambiguous circumstances, the necessary
inferences to be drawn are for the determination of the jury.
- Langen v. Whalen, 67 Neb. 299, followed and approved.

AprPEAL from the district court for Douglas county:
WiLLIAM A. REDICK, JUDGE. Reversed.

A. H. Murdock, for appellant.
E. R. Leigh, conira.

OLpHAM, C.

This action was originally instituted in the county court
of Douglas county by the plaintiff, Continental Lumber
Company, against the defendant, Munshaw & Company,
to recover the remainder alleged to be due on a car-load of
lumber, shipped F. O. B. to ‘defendant at South Omaha,
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Nebraska. Defendant answered, admitting that it had
ordered a car-load of No. 2 shiplap lumber from plaintiff
at the price per thousand feet alleged in plaintiff’s peti-
tion; that, when the lumber was received and inspected,
about half the load was under grade and in a damaged
condition; and that for this reason defendant refused to
receive the lumber, and so notified plaintiff, and still held
the lumber subject to plaintiff’s order. Each and every
other allegation in plaintiff’s petition was denied, and
defendant asked judgment on a counterclaim for the
amount of freight paid before the lumber was inspected.
Plaintiff replied with a general denial,. and alleged that,
defendant having filed a claim for damages for the inferior
condition of the lumber shipped, it was by that act
estopped from a rescission of the contract of purchase. At
the trial in the county court defendant had judgment, but
on an appeal to the district court, where the same issues
were tendered, the court, after the testimony was all in,
directed a verdict for the plaintiff, and entered judgment
on the verdict. To reverse this judgment defendant has
appealed to.this court.

As a verdict was directed for plaintiff, our attention
must be directed to the answer filed and the evidence
offered by the defendant in support thereof; and, as the
answer on its face shows a sufficient reason for the rescis-
sion of the contract, we will pass to a consideration of the
testimony offered. The plaintiff alleged that the order
was made subject to the rules of inspection of the Southern
Lumber Manufacturers’ As®ociation, and that these rules
were in general use, and known to and acquiesced in by
all retail lumber dealers. Defendant denied this allega-
tion, however, and offered evidence tending to show that
the lumber was ordered by Mr. Munshaw, a member of the
defendant firm, from one of plaintiff’s traveling salesmen,
with the agreement that the lumber was to be up to the
grade of that of other associations; that he (Munshaw)
refused to sign any written order for the lumber, which
might contain conditions that he did not understand; that
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under this arrangement he ordered two car-loads of boards
and one carload of No. 2 shiplap; that the two car-loads
of boards arrived first, and were unloaded and found to
be according to the representations, and that defendant
accepted the same; that, when the third ecar arrived, and
after defendant’s foreman had paid the freight, which was
required by a rule of the railroad company at South
Omaha before an inspecfsion was permitted, the lumber
was unloaded, and, on an inspection, over half of it was
found to be of a very inferior quality and below the grade
of No. 2 shiplap. The evidence of lumber dealers in
Omaha was also introduced in support of defendant’s
claim that the lumber was under grade. When the lumber
was received, after its inspection, defendant sent the fol-
lowing communication to plaintiff: “South Omaha, Neb.,
Dec. 17, 1903. Continental Lumber Co., Houston, Tex.
Gentlemen: We have jast unloaded car No. 2,210 M., K.
& T. and find 592 pecs. 8 14" shiplap, and 589 pes. 8”7 127
shiplap in very bad condition, so badly blued they -arve
almost rotten. Will have to charge you back %3 per M on
above number of pieces or 10,237 ft. and make a claim of
$30.71. Kindly send us credit memorandum for same.
We have piled this stuft up separate, and would be glad to
show it to anyone you might send to see it. Very respect-
fully, Ed Munrhaw & Co.”

In response to this letter plaintiff, on December 19,
1903, wrote to the defendant the following: “Your favor
of the 17th, and we are surprised that you would make
such a modest claim on a single car of lumber, as you
desire to make against car M., K. & T., 2,210. We are
not agreeable to the claim you file and you will there-
fore hold the entire shipment intact—subject to our order,
unless you are prepared to pay for the same as invoiced.
We will send an official inspector right up to Omabha,
Neb., to investigate the matter.” Mr. Munshaw testifies
that on the receipt of this letter defendant piled all the
lumber received in the car in dispute in separate piles in
its yard, and still holds it there subject to plaintiff’s
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order. On December 22, 1903, defendant wrote to plain-
tiff, as follows: “Yours of the 19th at hand. We are not
surprised in the least that you are not agreeable to the
claim that we made on car No. 2,210 M., K. & T., as there
certainly must be something very wrong in a concern ship-
ping stuff of this kind, if they knew the condition in which
it was in. We have the stuff piled up in our yard, and
will welcome an official inspector to investigate the mat-
ter.”

In reply to this communication plaintiff wrote, under
the date of December 24, as follows: “Yours of the 22d
relative to.M., K. & T. car 2,210, and have forwarded both
copy of complaint and invoice to Mr. Geo. K. Smith,
Sect’y, 8. L. M. A., with request to have official inspector
call on you at once and inspect this shipment. We under-
stand from your letter that you are agreeable to making
settlement on the result of this inspection.”

On January 6, 1904, defendant answered this letter,
saying: “Your official inspector has not as yet shown up
to investigate contents of car No. 2,210 M., K. & T. Kindly
attend to this matter at your earliest convenience, and
oblige.” Shortly after this communication an inspector,
named Warren, arrived in South Omaha, and examined
the lumber and made an official report, in which he found
862 feet of same below grade, and that defendant was en-
titled to a reduction of $1.73 on the purchase price of the
lumber. On receipt of the report of the inspéctor, plain-
tiff, under the date of January 16, wrote to defendant
informing it of the inspector’s report, notifying it that it
had been allowed the discount awarded, and that under
the rules of the association the cost of the inspection had
been $18.45, of which defendant was entitled to pay $16.90,
and that plaintiff would pay the remainder. The letter
requested a remittance of the remainder due under the
inspector’s report. In answer to this communication de-
fendant, on January 21, 1904, sent the following letter to
plaintiff: “We are in receipt of yours of the 16th inst.,
answering, we beg to advise you that the contents of car
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2,210 M., K. & T. is piled in our yard, subject to your
disposition. We absolutely refuse to accept this car,
only on conditions named in ours of Dec. 17th.” From
this correspondence the learned trial judge appears to
have held that the defendant, with full knowledge of all
its rights and remedies, elected to affirm the contract and
abide by a settlement under the rules of the association,
and that, having so elected, it is bound by its election.

The printed rules of the association were admitted in
cvidence, and contained, among other things, the require-
ments for the inspection of different grades of lumber.
But there is no printed rule which binds the seller and
purchaser to abide by an official inspection when one is
made. Mr. Warren testified that, so far as he knew, settle-
ments were generally made according to the report of the
official inspector, but this is as far as his testimony goes.
He also testified that, when he began the inspection, Mr.
Munshaw, acting for the defendant, objected to the inspec-
tion, and told him that he would not be bound by it, and
that unless the company would accept the proposition con-
tained in the letter of December 17, 1903, he would not ac-
cept the lnmber. Now, the question arises whether or not
this correspondence and all other facts and circumstances
connected with the transaction clearly and conclusively
show that defendant, with full knowledge of the rules of the
Southern Lumber Manufacturers’ Association, intended to
abide by the official inspection of the lumber under such
rules.

One reasonable interpretation of this correspondence
between plaintiff and defendant might be that, on the re-
ceipt of the lumber, defendant objected to the quality and
offered to take it, not at the schedule price, but at a con-
siderable discount; that, when the plaintiff received this
notice, it directed defendant to hold the entire car-load
subject to plaintiff’s order, and also informed the defend-
ant that an inspector would be sent to investigate the con-
dition of the lumber. It might be contended that the cor-
respoudence up to this point shows that plaintiff had
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elected to rescind the contract of sale rather than pay the
damages claimed by the defendant, and that the next letter
from defendant showed that it was willing that plaintifif
should send an inspector to verify its statement as to the
condition of the lumber, but that this letter contained no
agreement on the part of defendant to abide by the de-
cision of the inspector. The reply to this letter by the
plaintiff shows that plaintiff expected defendant to abide
by an official inspection; but, when the inspector came, it
is in evidence that defendant notified him that it would
not be bound by the inspection, and’ that, when the in-
spection was made, defendant utterly repudiated it and
rescinded the contract unless plaintiff would settle ac-
cording to defendant’s first offer. We do not intend to be
understood as holding that there is no evidence in the
record tending to support plaintiff’s claim. What we do
say is that there is competent evidence in the record to
support defendant’s theory of the case, and that in this
state of the record the question of the intention of the
. parties at the time the inspection was agreed upon was a
question of fact that should have been submitted to the
jury under proper instructions. In Langen v. Whalen, 67
Neb. 299, the rule is laid down that, “when the intention
of a party is to be ascertained from disputed or ambiguous
circumstances, the necessary inferences to be drawn are
for the determination of the jury.” Applying this rule to
the facts and circumstances surrounding the transaction
herein, we think that the learned trial judge erred in
declaring, as a matter of law, that defendant, with full
knowledge of all its rights, had elected to abide by its
contract of purchase and submit its dispute as to damages
to the final determination of an official inspector of the
Southern Lumber Manufacturers’ Association. We there-
fore recommend that the judgment of the district court be
reversed and the cause remanded for further proceedings.

AMES and EPPERSON, CC., concur,
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By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for further proceedings.

REVERSED.

DENNIS GODFREY, APPELLANT, V. ANNA CUNNINGHAM,
APPELLEE.

Fiep NovEMBER 10, 1906. No. 14,447.

1. Partition: SALE: CoxrirmaTiON. After the filing of a stipulation
signed by the attorneys of both parties, agreeing that an order of
sale in a partition case and all proceedings thereunder be vacated,
a confirmation of such sale without a consideration and disposi-
tion of the stipulation is an irregularity within the meaning of
section 602 of the code.

¢ MoTioN TO VACATE. In a motion to set aside the
confirmation of a judicial sale for irregularities under the pro-
visions of section 602 of the code, it is sufficient to allege the ex-
istence of irregularities which would have been sufficient to avoid
the sale had they been considered at the time of confirmation.

3. Interlocutory Orders: Vacarine. “An interlocutory order or ruling
may be reversed and vacated at a subsequent term by the same
court, without compliance with the provisions of section 602 et
sequitur of the code, relating to the vacation and modification
of judgments and final orders at a term subsequent to that in
which rendered.” Huffman v. Rhod'es, 72 Neb. 57.

: REViEw. Unless an abuse of discretion of the trial
court in setting aside an interlocutory order is shown, an appel-
late court will not interfere therewith.

5. Judicial Sale: MoTION TO VACATE: WAIVER. A motion to set aside
the confirmation of a judicial sale is not waived by later filing a
motion to set aside interlocutory orders, and no prejudicial error
results in considering both motions at the same time.

APPEAL from the district court for Douglas county:
ALEXANDER C. TrOUP, JUDGE. Affirmed.

Will H. Thompson, for appellant.

James H. Van Dusen, contra.
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EPPERSON, C.

This is an action for the partition of real estate. In
1901, the district court for Douglas county confirmed the
shares of the parties and appointed referees to make par-
tition. On the same day there was filed in the case a stip-
ulation, signed by the attorneys of the respective parties,
in which it was agreed that the decree should not be car-
ried out except by written consent of counsel. On June 4,
1904, the referees reported to the court that they could
not make a fair and equitable partition of the premises,
and recommended sale. This report was afterwards con-
firmed, and the referees directed to sell the property as
required by law. On the date of sale there was filed a
stipulation, signed the previous day by the only counsel
appearing of record, in which it was agreed that the order
authorizing the sale of the property be vacated, and all
proceedings thereunder be declared void, and that the pro-
posed sale be discontinued. The stipulation recites that
it is made by reason of the former stipulation and because
of the fact that the parties had not agreed to proceed with
the case. Ignoring this stipulation, the referees sold the
land. Plaintiff was the purchaser at the sale. Two days
subsequent to an order of the court confirming the sale,
defendant filed a motion to set aside the order of confirma-
tion, alleging as her reasons the existence of the above
facts relative to the stipulations. At the next term of
court defendant filed another motion, in which she asked
that the order confirming the report of June 4, 1904, and
an order of July 27, 1904, modifying the same, be vacated,
and the sale set aside. From the judgment of the court
sustaining defendant’s motions plaintiff appeals.

1. It is not necessary to consider the legal effect of
the first stipulation. Both parties complied with its terms
for three years. Finally, referees took steps toward mak-
ing a sale of the property. Then it was that the second stip-
ulation was filed. There was no contention that it was
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made through fraud. It was on file when the court con-
firmed the sale. The court’s attention was not called to it.
No attempt was made to have it annulled. If unjust, it
might have been set aside upon proper showing, with
notice. Keens v. Robertson, 46 Neb. 837. Plaintiff’s pres-
ent counsel should not have moved for confirmation with
that stipulation on file, without calling it to the court’s
attention. In our opinion, the confirmation of the sale
without consideration of the stipulation was an irregu-
larity justifying the court in setting aside the order of
confirmation under section 602 of the code.

2. Plaintiff argues that before defendant can obtain
relief she must allege and prove that she was prejudiced
by the irregular proceedings. Many cases are cited by
appellant to the effect that the moving party must allege
and prove that he has a valid cause of action or defense
which would prima facie entitle him to relief. These cases
pertain to judgments or orders which from their nature
require evidence as to the merits of the cause of action
or defense. Such cases need not be distinguished here.
Indeed, we desire to adhere strictly to that rule. But the
nature of the judement or order assailed governs the suffi-
ciency of the motion to annul and the proceedings there-
under. Where the judgment required evidence on the
merits to sustain it, the motion or petition assailing it
should allege, and the evidence in support thereof should
prove, not only the irregularities complained of, but facts
relative to the merits which show a prima facie cause of
action or defense. There must be presented to the court
such matters as could have been presented upon the trial
or hearing wherein the judgment or order assailed was
rendered. Where the order assailed was not based upon
evidence, but was the natural sequence of the court’s pro-
ceeding, such as the confirmation of a judicial sale, the
motion assailing needs to set forth only such irregularities
as would prima facie show a meritorious reason why the
sale should not be confirmed. As to whether or not the
defendant was prejudiced is to be determined from the evi-
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dence, which, in the case at bar, is sufficient to sustain the
court’s finding that the defendant is entitled to the relief
she setks. In a similar case in this court, Fisk v. Thorp,
60 Neb. 716, it is said by HorcoMs, C. J.: “It is not re-
quired in such instances that there shall be tendered an
answer, but only that the court shall find from the evi-
dence that a valid defense exists. This may be found from
evidence offered in support of the motion filed asking the
vacation of the judgment.” It cannot be said that the
court should, before granting the relicf, determine that
the defendant would fare better had the proceedings been
regular, ’

3. Plaintiff contends that by the filing of the second
motion defendant cither waived the first, or that the court
could not entertain the second while the first was pending.
The first motion attacked the order of confirmation, and
the second interlocutory orders. The latter was not a
waiver of the former, and no prejudicial error resulted in
a consideration of both motions at the same time.

4. Plaintiff alleges error in the court’s ruling upon the
second motion filed. That motion assailed the interlocu-
tory orders of the court. In Huffman v. Rhodes, 72 Neb.
57, it was held that an interlocutory order may be vacated
at a subsequent term by the same court, without compli-
ance with the provisions of section 602 of the code. No
special procedure therefor is required on the part of the
trial court in dealing with such orders, and unless an
abuse of discretion is shown the reviewing court will not
interfere with the judgment of the trial court in such
matters. The evidence in this case not only shows the
existence of the stipulations hereinbefore referred to, but
the evidence of the defendant discloses that the success-
ful bid at the sale was grossly inadequate. And, in
addition to this, a written appraisement of the property in
controversy clearly indicates that there could have been
actual partition of the land without prejudice to either
party.

33
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We recommend that the judgment of the trial court be
affirmed.

AMES and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED,

PUILANDER G. LO0SO, APPELLANT, V. LANCASTER (COUNTY,
APPELLEE.

FrLep Novenmper 10, 1906, No. 14,450.

1. Counties: PERSONAL INJURY: IMPUTED NEGLIGENCE. The doctrine of
identification or imputed negligence does not apply to one injured
while riding in a private vehicle, where no privity exists between
the injured person and the owner or driver of the vehicle, and
the injured person himself is not guilty of contributory negli-
gence.

2. : : . One who is injured by reason of a defect-
ive bridge while riding in a private vehicle may recover from
a county otherwise liable, notwithstanding the negligence of the
driver, which may have contributed to produce the injury, the
injured party being free from negligence and having no authority
or control over the driver.

3. Case Modified. The first paragraph of the syllabus of Omaha & R.
V. R. Co. v. Talbot, 48 Neb. 627, modified.

ArpeAL from the district court for Lancaster county:
LinconN Frost, JUDGE. Reversed.

Field, Ricketts & Rickefts, for appellant.

J. L. Caldwell, F. M. Tyrrell and Churles B. Matson,
contra.

EPPERSON, C.

Plaintiff Loso and an assistant went by rail to the
village of Agnew, in Lancaster county, and from there
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walked a mile and a half to the farm of one Rhoman to
repair a well. After the work was completed Rhoman’s
son volunteered to convey them back to the village. A
horse was hitched to a single buggy, and the three men
started north along the highway in the direction of Agnew.
A ravine, over which the defendant, the county of Lan-
caster, maintained a bridge, crosses the highway at right
angles. The bridge was 16 feet long, was not protected
by guard rails, and one corner had settled about a foot,
causing the structure to slope toward the southeast. When
the buggy approached the bridge, plaintiff was sitting on
the east side, his assistant on the west, and Rhoman in the
middle, driving the horse. A mist was falling and it was
getting dark. As they approached to cross the bridge, the
horse slipped on the wet boards and fell. In his efforts
to arjse he fell from the bridge, carrying the buggy and
the three men with him to the bottom of the ravine, 16
feet below. Plaintiff was injured, and, under the pro-
visions of the statute, brought this action against the
county, alleging that the county was negligent in not
providing siderails and in permitting the bridge to slope
toward one corner. The county contended that the driver,
Rhoman, was guilty of contributory negligence, and a
verdict was returned for defendant. The court instructed
the jury “that, if the driver was negligent in driving upon
the bridge in the manner he did under the circumstances,
his negligence would be imputed to the plaintiff, and in
that event the plaintiff could not recover.” The giving of
this instruction presents the principal question in the case.

As a genera] rule, “there can be no such thing as imput-
able negligence, except in cases where that privity which
exists in law between master and servant and principal
and agent is found.” 16 Am. & Eng. Ency. Law (1st ed.),
447. The doctrine of imputed negligence or identification
as to vehicles was first stated in the English case of Thoro-
good v. Bryan, 8 C. B. 115. It was there held that a
passenger in a public vehicle, though having no control
over the driver, must be held to be so identified with the
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" vehicle as to be chargeable with any negligence on the
part of its managers which contributed to an injury in-
flicted upon such passenger by the negligence of a stranger.
This decision has been followed by a few of the courts of
this country, notably Wisconsin. Prideaur v. City of
Mineral Point, 43 Wis. 513. Thorogood v. Bryan, how-
ever, has been recently overruled by the courts of England,
because the reasons upon which the decision rests are “

conclusive and unsatisfactory,” and the “identification
upon which the decision * * * is based has no founda-
tion in fact” AMills v. Armstrong, 58 L. T. n. s. 423.

The supreme court of the United States has also de-
clined to follow Thorogood v. Bryan. In Little v. Hackett,
116 U. S. 366, Mr. Justice Field, speaking for the court
said:

“The truth is, the decision in Thorogood v. Bryan rests
upon indefensible ground. The identification of the pas-
senger with the negligent driver or the owner, without his
personal cooperation or encouragement, is a gratuitous as-
sumption. There is no such identity. The parties are not
in the same position. The owner of a public conveyance
is a carrier, and the driver or the person managing it is
his servant. Neither of them is the servant of the pas-
senger, and his asserted identity with them is contradicted
by the daily experience of the world.”

Not only are the authorities to the effect that the doc-
trine of identification or imputed negligence has no ap-
plication to public conveyances, but the overwhelming
weight of authority is that the doctrine cannot be extended
to private vehicles.

Sanborn, J., speaking for the court in Union P. R. Co.
v. Lapsley, 51 Fed. 174, uses this langnage: “But, where
the owner and driver of a team and carriage invites an-
other to ride in his carriage, no relation of principal and
agent is created; no relation of master and servant is es-
tablished; the owner and driver of the team is not con-
trolled by and is not in any sense the agent of the invited
guest; and to hold him responsible for the negligence of



VoL. 77] SEPTEMBER TERM, 1906. 469

Loso v. Lancaster County.

the former, by whose permission alone he rides, is unau-
thorized by law and repugnant to reason. That he who
suffers injury from another’s negligence may recover
compensation of the wrongdoer is a principle founded in
natural justice, and sustained ij every precedent. That
where the negligence of the person injured has contributed
to the injury he cannot so recover, because it is impracti-
cable in the administration of justice to divide and appor-
tion the compensation in proportion to the varying de-
grees of concurring negligence, is equally well settled.
But that he whose wrongful act or omission has caused the
injury and damage, and who upon every consideration of
justice and reason ought to make compensation for it,
shall be permitted to escape because a third person, over
whom the injured person had no control, and whose only
relation to him was that of a guest to his host, has been
guilty of negligence that contributed to the injury, is
neither just nor reasonable. According to.the verdict of
this jury, a loss of $1,000 was entailed upon the decedent
by the negligence of this defendant. The defendant’s
wrongful omission was the proximate cause of this dam-
age. The decedent in no way caused or contributed, by
any act or omission.of hers, to this injury. She had no
control over her brother, the driver, who may have con-
tributed by his carclessness to the damage. Upon what
principle, now, can it be justly said that the decedent must
bear all this loss when she neither caused, was responsible
for, nor could have prevented it, because this third person
assisted to cause the injury, the proximate cause of which
was the wrongful act of the defendant company? If there
exists in the realm of jurisprudence any sound principle *
upon which so unrighteous a punishment of the innocent
and the discharge of the guilty may be based, we have been
unable to discover it.”

In Dean v. Pennsylvania R. Co., 129 Pa. St. 514, 6. L.
R. A. 143, it is said: “Quotations might be given from
many cases in the different states, illustrating the very
firm and emphatic manner in which the doctrine of this
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cclebrated case (Thorogood v. DBryan) has been denied.
The authorities in ngland, and the great current of au-
thorities of this country, are against it. Nor can I sec
why, upon any rule of public policy, a party injured by
the concurrent and contributory negligence of two persons,
one of them his common carrier, should be held, and the
other released from liability. As to this, I speak only for
myself. In my opinion there is no principle consonant
with common sense, common hounesty, or public policy,
which should hold one not guilty of any negligence, either
of omission or commission, for the negligence of another,
imputed to him under such circumstances. * * * Dean
was riding in the wagon merely by invitation of Fields,
who happened to be going in the direction of Dean’s home
with a load of provisions. He was carried without com-
pensation, merely as an act of kindness on the part of
Fields, who had sole control of the team and of the wagon.
The case is similar in this respect to Carlisle v. Brisbane,
113 Pa. St. 544, and the case of Folliman v. Mankato, 35
Minn. 522. We are clearly of opinion that if Dean himself
was guilty of no negligence, the negligence of Fields can-
not be imputed to him.” See also Bunting v. Hogsett,
139 Pa. St. 363. ,

In Dyer v. Erie R. Co., 71 N. Y. 228, the plaintiff was
injured while crossing the defendant’s railroad track on
a public thoroughfare. He was riding in a wagon by the
permission and invitation of the owner of the horse and
wagon. At that time a train standing south of certain
buildings, which prevented its being seen, had started to
back over the crossing without giving the driver of the
°wagon any warning of its approach. The horses, becom-
ing frightened by the blowing off of steam from engines in
the vicinity, became unmanageable, and the plaintiff was
thrown, or jumped, from the wagon, and was injured by
the train, which was backing. It was held that no relation
of principal and agent arose between the driver of the
wagon and the plaintiff, and although he traveled volun-
tarily, he was not responsible for the negligence of the
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driver, where he himseclf was not chargeable with negli-
gence, and there was no claim that the driver was not
competent to control and manage the horses.

In Robinson v. New York C. & H. R. R. Co., 66 N. Y.
11, 23 Am. Rep. 1, it is said by Church, C. J.: “It is,
therefore, the case of a gratuitous ride by a female upon
the invitation of the owner of a horse and carriage. The
plaintiff had no control of the vehicle, nor of the driver in
its management. It is not claimed but that Conlon was
an able-bodied, competent person to manage the establish-
ment, nor that he was intoxicated, or in any way unfit to

_have charge of it. Upon what principle is it that his negli-
gence is imputable to the plaintiff? It is conceded that
if by his negligence he had injured a third person, she
would not be liable. She was not responsible for his acts,
and had no right and no power to control them. True, she
had consented to ride with him, but as he was in every
respect competent and suitable, she was not negligent in
doing so. Can she be held by consenting to ride with
him to guarantee his perfect care and diligence? There
was no necessity for riding with him. It was a voluntary
act on the part of plaintiff, but it was not an unlawful
or negligent act. She was injured by the negligence of a
third person, and was free from negligence herself, and I
am unable to perceive any reason for imputing Conlon’s
negligence to her. * * * T am unable to find any legal
principle upon which to impute to the plaintiff the negli-
gence of the driver. The whole argument on behalf of the
appellants on this point is contained in the following
paragraph from the brief of its counsel: ‘So if the plain-
tiff had proceeded on this journey upon the invitation of
Conlon for the like purpose, she having voluntarily in-
trusted her safety to his care and prudence, and thus
exposed herself to the risk of injury arising from his
negligence or want of skill, she should be precluded from
recovering if he thereby contributed to her injury.’ If
this argument is sound why should it not apply in all
cases to public conveyances as well as private? The
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acceptance of an invitation to ride creates no more re-
sponsibility for the acts of the driver than the riding in
a stage-coach, or even in a train of cars, providing there
was no negligence on account of the character or condi-
tion of the driver, or the safety of the vehicle, or other-
wise. It is no excuse for the negligence of the defendant
that another person’s negligence contributed to the injury,
for whose acts the plaintiff was not responsible. The
rule of contributory negligence is very strict in this state,
and should not be extended, nor should the rule of
imputable negligence be extended to new cases where the
reason for its adoption is not apparent.”

In 7 Am. & Eng. Ency. Law (2d cd.), 447, the rule is
stated thus: “Occupants of private conveyances. In the
second class of cases there has been, and still is, much
conflict among the authorities, but the true principle
seems to be that when a person is injured by the negli-
gence of the defendant and the contributory negligence
of one with whom the injured person is riding as a guest
or companion, such negligence is not imputable to the
injured person; while, on the other hand, it may be
imputable when the injured person is in a position to
exercise authority or control over the driver.”

In 1 Thompson, Commentaries, Law of Negligence, sec.
502, it is said: “While there are a few untenable decisions
to the contrary, nearly all American courts are hgreed that
the rule under consideration extends so far as to hold that
where a person, while riding on a private vehicle by the
invitation of the driver, or the owner, or the custodian
of the vehicle, and having no authority or control over
the driver, and being under no duty to control his con-
duct, and having no reason to suspect any want of care,
skill, or sobriety on his part, is injured by the concurring
ﬁegligence of the driver and a third person or corpora-
tion, the negligence of the driver is not imputed to him
s0 as to prevent him from recovering damages from the
other tort feasor.” See also: Covirngton T. Co. v. Kelly,
36 Ohio St. 86; Masterson v. New York C. & H. R. R. Co.,
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84 N. Y. 247; Strauss v. Newburgh E. R. (o, 39 N. Y.
Supp. 998; Kessler v. Brooklyn H. R. Co., 38 N. Y. Supp.
799; Metropolitan Street R, Co. v. Powell, 8) Ga. 601;
City of Leavemworth v. Hatch, 57 Kan. 37; Cahill v.
Cincinnati, N. 0. & T. P. R. Co., 92 Ky. 345; Noyes v. Bos-
cawen, 64 N. H. 361; Ouverson v. City of Grafton, 5 N.
Dak. 281; St. Cluir Street R. Co. v. Eadic, 43 Ohio St. 91
Carlisle v. Brisbane, 113 Pa. 8t. 5443 Philadelphia, VW, &
B. R. Co. v. Hogeland, 66 Md. 149; Baltimore & O. R. Co.
v. State, 79 Md. 335; Alabame & V. R. Co. v. Davis, 69
Miss. 444 ; Follman v. Mankato, 35 Minn. 522; Board of
Commissioners v. Mutehler, 187 Ind. 140; Becke v. Mis-
souri P. R. Co., 102 Mo. 544 ; Sluder v. St. Louis Transit
Co., 189 Mo. 107; Larkin v. Burlington, C. R. & N. R. Co.,
85 Ia. 492; Randolph r. O'Rivrden, 135 Mass. 331; Tomp-
kins v. Clay Street R. Co., 66 Cal. 163; Duval v. Atlantic
C. L. R. Co., 134 N. Car. 331, 65 L. R. A. 722; Louisuille
& N. R. Co. v. Molloy’s Adm’z, 91 8. W. (Ky.) 685.

The overwhelming weight of authority in this country
is that the negligence of the driver of either a public or
private vehicle is not imputable to the passenger or guest.
Especially should this rule apply to a case like the one in
hand, where it was not shown that the relation of master
and servant, or principal and agent, or the like, existed,
and where it was not shown that the plaintiff had any
control, or right of control, of the driver.

In 1 Shearman & Redfield, Law of Negligence, sec. 66,
the authors, after giving the history of the doctrine
announced in Thorogood v». Bryan, say: “The only rem-
nant of this doctrine which remains in sight anywhere
is the theory that one who rides in a privale convey-
ance thereby makes the driver his agent, and is thus
responsible for the driver’s negligence, even though he has .
absolutely no power or right to control the driver. This
extraordinary theory, which did not even occur to the
hair-splitting judges in Thorogood v. Bryan, was in-
vented in Wisconsin, and sustained by a process of elab-
orate reasoning. * * * The notion that one is the
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‘agent’ of another, who has not the smallest right to con-
trol or even advise him, is difficult to support by any
sensible argument. This theory is universally rejected,
except in the three states mentioned (Wisconsin, Ne-
braska, and Montana) and it must soon be abandoned
even there.”

We have not overlooked the case of Omaha & R. V. R.
C'o. v. Talbot, 48 Neb. 627, referred to in 1 Shearman &
Redfield, Law of Negligence, sec. 66, suprea. In that case
this court imputed to the plaintiff the carelessness of
the driver of a private conveyance on the ground that
the driver nust be considered the agent of the plain-
tiff. Tt was held in the first paragraph of the syllabus:
“(1) That the conveyance being a private one the driver
was the agent of the injured person. (2) If the act of
the driver in going upon the crossing without looking and
listening was negligence which contributed to the injury
received, the injured person cannot recover.” A consid-
eration of the doctrine of imputed negligence was not
necessary to the disposition of the case. Pridcauzr v.
City of Mineral Point, 43 Wis. 513, was followed without
a discussion of the numerous authorities in conflict there-
with. This question was not discussed in the opinion,
but the learned commissioner assumed that the doctrine
of imputed negligence applied to that case.

A correct conclusion was reached in the Talbot case,
and it has been reaffirmed by this court in numerous sub-
sequent cases, among which are: Brady v. Chicago, St.
P. M. & O. R. Co., 59 Neh. 233; Hajsck v. Chicago, B. &
Q. R. Co., 68 Neb. 539, 5 Neb. (Unof.) 67. However, the
question of imputed negligence or identification was not
necessarily involved, because in that case plaintiff was
guilty of contributory negligence in attempting to cross
a railroad track without taking the precaution to stop,
look and listen. It was therefore immaterial in that case
whether or not the negligence of the driver was imput-.
able to the plaintiff. His own contributory negligence
was a bar to a recovery against the railroad company.
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See cases last above cited, and also Colorado & S. R. Co.
v. Thomas, 33 Colo. 517. Mr. Commissioner ADMES
held in Hajsek v. Chicago, B. & . R. Co., 68 Neb. 539:
“Except with respect to the relation of partnership, or
of principal and agent, or of master and servant, or the
like, the doctrine of imputed negligence is not in vogue in
this state.” Although this decision was vacated on re-
hearing and the judgment affirmed on the ground that
the plaintiff was guilty of contributory negligence (5
Neb. (Unof.) 67), no doubt remains that what was said
in that case concerning the doctrine of imputed negli-
gence is the law in this state, and is sustained by the great
weight of authority in this country. See, also, Huf v.
Ames, 16 Neb. 139. We are therefore of opinion that the
Talbot case should be modified in so far as it makes the
driver of any private vehicle the agent of his guest, and
applies the doctrine of identification or imputed negli-
gence to all persons injured while riding in a private con-
veyance, no matter what the circumstances or relation-
ship of the parties may be.

The defendant in the case at bar cites cases which,
it is contended, support the theory of imputable negli-
gence. In Bartram v. Sharon, 46 L. R. A. 144, 71 Conn.
686, it was held: “No recovery can be had under a stat-
ute giving a right of action for a penalty in case of in-
juries caused by a defective highway, where the injury is
caused by such defect combined with the negligence of a
third person.” To the same effect is Orr v. City of Old-
town, 99 Me. 190, 58 Atl. 914. These cases were not
based upon the doctrine of imputed negligence, but each
was founded upon a statute which the court comstrued
ag giving a cause of action only in the event that the
injury arose wholly from the defective highway. It is
not contended that our statute is of such marrow scope.
In Mullen v. City of Owosso, 100 Mich. 103, the conten-
tion of defendant herein is upheld, but by a divided court.
Hooker, J., with whom concurred the chief justice, wrote
an able dissenting opinion, concluding in these words:
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“The time has arrived when the question must be settled.
I think it should be in conformity to the weight of
authority, and the better rule.” Ewensen v. Leringion
& B. Street R. Co., 187 Mass. 77, 72 N. E. 355, was dis-
posed of very much as Omaha & R. V. R. Co. v. Talbot,
48 Neb. 627, and is subject to the same objection. The
court apparently assumed, without discussion, that the
doctrine of imputed negligence applied. Defendant cites
other cases that may be distinguished from the case before
us. These we will not review at length. Many of them
were cases brought to recover for injuries received at
railroad crossings by collision with locomotives, and
where the injured party himself was negligent, or could
by the exercise of ordinary care and prudence have
checked or remonstrated with the driver as they were
approaching a known place of danger.

We are convinced that imputable negligence exists only
where there is privity between the injured person and the
one whose contributory negligence cooperated with the
negligence of the defendant in causing the injury. In
the case before us, plaintiff was practically unacquainted
with the defective bridge. He had no reason to believe it
dangerous. He accepted an invitation from Mr. Rhoman,
the owner of the vehicle in which the plaintiff was rid-
ing.when the injury was inflicted. Rhoman was not
under the control of the plaintiff. He was not plaintiff’s
agenf or servant. No privity existed between them.
Plaintiff was acquainted with no facts which would
prompt a prudent man to interfere with the course taken
by the driver. The first danger he knew was the slipping
of the horse when it fell upon the bridge. This was fol-
lowed immediately by the precipitation of the plaintiff
to the bottom of the ravine. At no time could plaintiff
advise or remonstrate with his driver. We find no sound
rule of law by which the negligence of Rhoman, if any,
may be imputed to the plaintiff under ‘the circumstances
disclosed in this case. In our opinion, the instruction
complained of imputing the negligence of the driver, if
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any, to the plaintiff was wrong and should not have been
given,

In his petition plaintiff alleged that the injury was
caused “without any fault or negligence on the part of
the plaintiff or the person driving said vehicle.” Defend-
ant now contends that by reason of this allegation plain-
tiff was required to prove that Rhoman, the driver, was
without necgligence. In construing a petition most
strongly against a party pleading, courts should not re-
sort to a technical construction of the words used. The
allegation referred to was unnecessary. It did not add to
plaintiff’s cause of action. It was pleading a conclusion,
and should be construed as though it rcad: “Said injury
was without fault or negligence of the person driving,
which could be imputed to the plaintiff.”

We recommend that the judgment of the district court
be reversed and the cause remanded for a new trial.

AMES and OLbHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for a new trial.

REVERSED.

ST. PAUL HARVESTER COMPANY, APPELLEE,-V. LOUIS
FAULHABER, SR., ET AL.,, APPELLANTS.

Fmep NoveMmBEe 10, 1906. No. 14,488.

New Trial. Newly discovered evidence, merely cumulative in char-
acter, may be a sufficient ground for granting a new trial, if the-
circumstances of the record are such as to render it highly prob-
able that it would, if produced, have changed the result of the
trial. German Nat. Bank v. Edwards, 63 Neb. 604.

Arpeal from the district court for Lancaster county:
EpwArD P, HoLMES, JuDen. Reversed,
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Talbot & Allen, for appellants.
B. F. Johnson and CQlark & Allen, contra.

EppEersoN, C.

In 1890, the plaintiff, St. Paul Iarvester Company,
recovered judgment against appellants in the district
court for Lancaster county. This judgment became dor-
mant, and in 1994 plaintiff instituted these proceedings
to revive it. Defendant, T.ouis Ifaulhaber, Sr., objected
to revivor because no summons had been served on him
in the original action and the court never acquired juris-
diction over his person. Trial was had to the court, an
order reviving the judgment was entered, and defendant,
Faulhaber, Sr., appeals. ‘

The principal questions argued are that the evidence
does not sustain the judgment of revivor, and the court
erred in not granting a new trial on the ground of newly
discovered evidence. The officer’s return showed that
appellant was served by delivering to him personally a
true and certified copy of the writ. The deputy sherift,
who made the return, testificd that he did not remember
anything about the circumstances of this particular sum-
mons, but that it was duly served that way or he would
not have made the return. He stated that he did not
know appellant personally. “Q. Would it have been pos-
sible for you to have served someone else instead of old
man Faulhaber? A. If anybody had been at his house
when I was there, and represented to be him when I
asked him his name, and claimed that he was Faulhaber,
Sr., I might have done that, not knowing him personally;
but I donm’t think that would be possible. Q. You
wouldn’t swear positively now that you served Louis Faul-
haber, Sr., as you have no recollection of that fact?
A. I would only rely at this time on my return on
the summons at that time.” Appellant testified positively
that no summons was ever served on him in this case; that
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he was never sued in his life; that soon after the judg-
ment was obtained he learned of it through a letter
received from plaintiff’s attorney, Mr. Stewart, and
thereupon consulted his attorney, Mr. Stearns. John M.
Stewart, who was at one time attorney for plaintiff, and
who obtained the purported judgment herein sought to
be revived, testified that soon after the judgment was
obtained he, in company with appellant and his attorney
Stearns, interviewed the deputy sheriff as to the service,
after which witness told Stearns that he would not put
appellant to the trouble and expense of an injunction
suit to restrain the collection of the judgment, and that
thereafter plaintiff made no attempt to collect the judg-
ment from appellant. R. D. Stearns, who was attorney
for appellant in 1890, corroborated the testimony of Mr.
Stewart. Other testimony was introduced tending to
show that appellant was financially responsible at the
time the original judgment was entered, and that collec-
tion could have been made at any time from that date
until the present suit was begun, but no effort was made
along that line. We have read the evidence carefully and
are convinced that there is serious doubt as to the cor-
rectness of the conclusion of the learned trial court. In
this state of the record, defendant asked a new trial on the
ground of newly discovered evidence. It was shown that
the witness Stearns had discovered a written memoran-
dum, which, omitting title, is as follows: “Action. In-
junction Suit. Date, 1890, Sep—. Looked after the
above matter and got judgment vacated as to Faulhaber,
Sr.” Stearns says in his affidavit: “Affiant, at the time
of giving his testimony in the case, had forgotten that any.
record of the transaction had been made. Affiant further
says that, owing to the agreement made between L. Faul-
haber, Sr.,, and the attorney for the St. Paul Harvester
Co., by which L. Faulhaber, Sr., was to be released from
the judgment, said injunction suit was not filed.” Other
newly discovered evidence was to the effect that Mr.
Stewart, plaintiff’s attorney, had admitted that there was
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no judgment against Faulhaber, Sr. A proper showing of
diligence was made, and it seems clear to us that a new
trial should have been granted. It is argued that the
new evidence was merely cumulative. Be that as it may,
in such a close case as this is, we think the offered evi-
dence might have changed the result. German Nat. Bank
v. Ediwcards, 63 Neb. 604. The testimony given by the wit-
nesses as to conversations and transactions had 14 years
previous was necessarily lacking in positiveness, and the
newly discovered evidence wopld be of value in fixing
certainty to the facts testified to by them.

We recommend that the Judgment be reversed and the
cause remanded for a new trial.

AMES and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for a new trial.

REVERSED.

Isa1AH GOOD BEAM, APPELLEE, V. JAMES C. BEAM ET AL.,
APPELLANTS.

Frrep Novemser 10, 1906. No. 14,463,

Evidence examined, and held to support the finding of the district
court.

ApPPEAL from the district court for Nuckolls county :
LEesLie G. HURD, JUDGE. Affirmed.

Mockett & Mattley, R. D. Sutherland, George W. Groves
and C. F. Strop, for appellants.

S. W. Christy, contra.

Durris, C.

December 26, 1902, Michael Beam, the father of the
plaintiff and of the defendants James C. Beam and Phoebe
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Glock, made a contract with the plaintiff, by the terms of
which plaintiff was to pay to Mrs. Carrie Mathis $1,200
with intcrest, to Philip Glock $350, to Robert Tweed $60,
and to Mrs. Glock $1,000. In addition he was to furnish
the said Michael Beam with a comfortable home, board,
nursing, care, washing, mending, medicines, physician’s
care, when needed, and $100 per annum; in consideration
of which the said Michael Beam agreed that plaintiff
should have the full control, use and income from the
north half of section 24, township 4, range 5, in Nuckolls
county, for and during the term of the natural life of
said Michael, and at his death the premises were to become
the absolute property in fee simple of the plaintiff. There-
after Michael Beam lived upon the farm with his son until
July 21, 1903, when he demanded a surrender of the con-
tract, which being refused, he left the house, and from
that date until April 8, 1904, made his home with his
daughter Phoebe Glock, spending, however, some time in
Kansas with his son James C., and also visiting the te,-
ritory of Oklahoma. On August 11, 1903, the plaintiff
wrote his father, who was then in Kansas, stating that he
and his wife had made up their minds to leave the farm
and that his father could have it to do with as he pleased;
that he would leave March 1, 1904. Te concluded the
letter by saying: “This is the last writing T ever expect
to do to you, and I don’t want you to answer this or to
come near me or in my house so long as I live, for I have
not misused you, and Emma says the same, to stay away.
P. 8. I will give you the contract March 1, 1904. Burn
that will at once and forever shut up about thing. Hop-
ing you will find some fool that you can run over and
knock down, then kick him for falling.” Thereafter the
plaintiff visited his father in Kansas, and tried to
induce him to return to his home. One or more
letters asking his father to return were written by the
plaintiff, but all without effect. On April 8 1904, the
old gentleman returned to the farm where, after a few
days, he was taken sick and died on the 19th of April,
34
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1904. After his death the plaintiff bronght this action
against the defendants, his brother and sister, to enforce
specific performance of the contract made with his father,
alleging full performance upon his part. It is mot cona-
troverted that, after the making of the contract, the plain-
tiff paid Michael Beam $100, Carrie Mathis her claim of
$1,200, and interest, Robert Tweed $60, and interest,
Philip Glock about $200, and he tendered into court $100
for Philip Glock, and $1,000 for Phocbe Glock; that he

paid something over $100 on account of doctor’s bills and
funeral expenses of his father. The answer of the de-
fendants alleges that plaintiff had failed to comply with
the terms of the contract made with his father, and had
violated and repudiated that contract; that the contract
was obtained by undue influence, and also alleges the
mental incapacity of Michacel Beam to make the contract.
The evidence is contained in a voluminous bill of excep-
tions, and we will confine our consideration of the testi-
mony to what we regard as most material in determining
the rights of the parties.

The land in controversy is worth from $16,000 to
$18,000. Prior to the making of the contract Michael
Beam had advanced to his oldest son, James (., money and
property to the amount of about $7,000. The daughter
had been thoroughly educated in the usual branches, as
well also as in music. These matters the father had dis-
cussed with a number of the witnesses, and one of them
testified: “He told me what he had done for Mrs. Glock
and Jim; that Jim had all that was coming to him, and
that Mrs Glock had chosen between an education and in-
terest in the estate, and she had taken the education, and
Good had done the work at home all the time and should
have the farm.” Prior to the making of this contract the
old gentleman had caused a conditional deed of the farm
to be made to his son Good, and called on a notary to
acknowledge it. The notary read it over, and advised that
before he execute it he consult with one of his old friends,
a Mr. Tweed. Tweed advised against the making of the
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deed, and told him to keep his property in his own hands,
and the deed was destroyed. This deed, like the contract
in suit, provided for the payment to the old gentleman of a
certain annual sum, $1,000 to his daughter, the debts men-
tioned above, and a certain amount to his son James C.
Afterwards the contract in question was drawn up by
some party at the solicitation of the plaintiff, who left it
on the forenoon of the day of its date in the hands of a
notary, and on the afternoon of that day Michael Beam
called and executed it. Before execution, the notary, at
his request, read it to him twice, and that part of it provid-
ing for his own ‘“keep,” as he termed it, was read three
times, after which it was duly signed and acknowledged.
We infer from a careful reading of the evidence that some-
time after its execution the old gentleman was led to be-
lieve, from conversations with third parties, that the con-
tract operated as an absolute conveyance of the land, or,
as it is termed by one of the witnesses, “a bond for a deed,”
and divested him of all interest in it. It was then, appar-
ently, that he became dissatisfied and demanded a return
of the contract. This being refused, he left the farm, as
before stated, and remained away from July until the fol-
lowing April. We cannot avoid the impression that, if the
old gentleman’s suspicions had not been aroused as to the
character of the contract, if he had not been led to believe
that it took from him all interest in the land, this con-
troversy néver would have arisen. Nevertheless, when he
demanded a rescission of the contract and a surrender of
the agreement, and the plaintiff, in his letter of August
11, agreed to surrender it, this may have operated as a
rescission, unless it is further made to appear that the old
gentleman returned to the farm of his own volition and
with a full understanding of what he was doing. On his
return, one of his grandchildren asked him when he was
going away, and he replied that he had come to stay, that
it was his home, that he never would have left it except for
the interference of other parties. To one of the neighbors,
with whom he rode from church on the Sunday preceding
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his return, he said that he was going back, that there was
no place like home. The doctor who attended him in his last
illness, and others who saw him during the time, testified
to his full mental capacity up to within two or three days
of his death. There is some evidence in the record tending
to show mental incapacity on his part about the time the
contract was made, and thereafter, but its character is
such as not to impress us as entitled to any great weight,
and, when compared with that of his physician and those
who were most intimately acquainted with him, is com-
pletely overcome. One other circumstance, while not
affecting the legal rights of the parties, should be men-
tioned. While in Kansas, and before returning to the
farm, the old gentleman had a will prepared, by the terms
of which he gave his daughter Phoebe $2,000, and his son
James $1,000. A life estate in the farm was vested in his
son Good, with remainder over to Good’s children. He had
also prepared a deed, in which his property was disposed
of in the same way. These several instruments, and his
frequent talks with his friends and neighbors, impress us
with the belief that the old gentleman had always thought
‘that his eldest son had received his share of the estate, and
that an additional amount of $1,000 or $2,000 was the full
share of the daughter in addition to what she had already
received in the way of education and other advancements,
and that, even while the misunderstanding between him-
self and his son Good existed, he intended to hold the farm
for Good and his children. The evidence is quite con-
clusive as to the good care and consideration which the
father received while living with the plaintiff, and were it
not for the letter which the plaintiff himself wrote to his
father, and another one found in the record written to his
brother James, we would be disposed to say that the rela-
tions between the parties were as pleasant as usually exist
between father. and son living in the same house and con-
ducting the same farm. YWhile there was some excuse for
writing the letters referred to, in the heat of the moment,
and while the son was laboring under the impression that



Vor. 77] SEPTEMBER TERM, 1906. 483

Recse v. Harlan.

the large sums of money paid on behalf of his father
were lost, we find in those letters the only strong evidence
against the enforcement of this contract, but, on the whole,
are satisfied that the district court took the correct view
of the case in entering a decree ordering a specific perform-
ance.

We recommend an affirmance of the decree.

ALBERT and JACKsON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is
AFFIRMED,

WILLIAM REESE, APPELLANT, V. WATAEWE HARLAN,
APPELLEE.

SOLOMON WOODHULL, APPELLANT, V. AGGIE WOODHULL,
APPELLEE.

JOSEPHINE HARLAN, APPELLANT, V. ALICE F'REMONT,
APPELLEE,

Froep Novemser 10, 1906. Nos. 14,490, 14,491, 14,492,

Indians: ALLOTTEE OF LaNDS: EsTaTe oF Wmow. The widow of an
allottee of Omaha Indian lands is entitled to a life estate in the
equitable fee of her deceased husband, with remainder over to
the issue of the marriage, or to the surviving father or mother
of the husband if no igsue survive her.

- APPEALS from the distr'ct court for Thurston county:
WiLLiaM A. REDICK, JUDGE. Affirmed.

H. Chase, for appellants.
Thomas L. Sloan, contra.

Durrir, C. .

These three cases involve the right of the widow of an
allottee under the act of congress,approved August 7, 1882,
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to a life estate in the unexpired equitable title of the al-
lottee to Indian lands after the death of her husband as
against the father or the mother of the deccased. The
appellant claims that the unexpired term of 25 years dur-
ing which the United States holds the legal title in trust
is a chattel real which, under the terms of the sixth section
of the act, descends to the next of kin, and that our statute
giving the widow a life estate in the ahsence of issue is not
applicable. The sixth section, so far as it affects the case,
is as follows: “That upon the approval * * * by the sec-
retary of the interior, he shall cause patents to issue * * *
of the legal effect and declare that the United States does
and will hold the land thus allotted for the period of 25
years in trust for the sole use and benefit of the (allottee)
* * * ,rin case of his decease, of his heirs according to
the laws of the state of Nebraska, and that at the expira-
tion of said period the United States will convey the same
by patent to said Indian or his heirs as aforesaid, in fee
discharged of said trust and free of all charge or incum-
brance whatsoever. And if any conveyance shall be made
of the lands or any contract made touching the same be-
fore the expiration of the time above mentioned, such con-
veyance or contract shall be absolutely null and void:
Provided, That the law of descent and partition in force in
said state shall apply thereto after patents therefor have
been executed and delivered.” 22 U. 8. St. at Large, p.
342, ch. 434.

In Porter v. Parker, 68 Neb. 338, and McCauley v.
Tyndall, 68 Neb. 685, the question was examined and de-
termined against the contention of the appellant, and, fol-
lowing these cases, we recommend an affirmance of the de-

cree of the distriet court.
ALBERT and JACESON, CC., concur.

By the Court: For the reasons stated in the foregoing

opinion, the decree, of the district court is
AFFIRMED.
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MYERS ROYAL SPICE COMPANY, APPELLANT, V. WALLACE B.
GRISWOLD, APPELLEE.

Frep NovEMBER 10, 1906. No. 14,456,

Sale: BrREacH oF CoNTrACT: DaMmAcEs. Plaintiff, through its traveling
salesman, took defendant’s order for a quantity of “stock food.”
At the time the order was taken such salesman was assisting
the defendant in selling and creating a market for stock food
of the same kind previously sold to the defendant by plaintiff.
and the order was given on condition that such salesman would
continue thus to assist the defendant for a certain time. The
salesman left immediately after taking the order, and gave the
defendant no further assistance. Held, That the measure of de-
fendant’s damage is the reasonable value of the services which
were to be rendered to him by the salesman according to the
terms of the contract of sale.

APPEAL from the district court for Lancaster county:
EpwaArDp P. HoLMES, JUDGE. Reversed.

Wilson & Brown, for appellant.
H. J. Whitmore, contra.

ALBERT, C. .

This litigation commenced in justice court, and reached
the district court on appeal. The petition alleges the sale
and delivery of certain stock food by the plaintiff to the
defendant, and that there is due therefor from the defend-
ant to the plaintiff the sum of $120, with interest from
October 6, 1903, the date of sale. The answer contains a
general denial, which is followed by these allegations:
“Further answering defendant alleges that the goods for
which plaintiff now asks judgment in this action were
shipped by plaintiff to defendant upon the express condi-
tion and understanding fhat the plaintiff should have an
experienced salesman come to and remain in defendant’s
territory for at least one week, actively at work soliciting
orders from the trade for plaintiff’s goods, and introduc-



188 NEBRASKA REPORTS. [Vor. 77

Ayers Royal Spice Co. v. Griswold.

ing same to the public, and thereby enable this defendant
to build up a market for the goods theretofore received by
him from plaintiff as well as the goods described in plain-
tiff’s petition; that plaintiff wholly failed to keep and
comply with the said agreement, and did not send a sales-
man to remain and work in said territory for at least one
week, and that by reason thereof this defendant, when said
goods arrived at Lincoln, refused to accept them, but
placed them in his warehouse, and immediately notified
plaintiff that he would not accept them and that they
were in the warehouse subject to plaintiff’s disposal, and
that defendant has since repeatedly notified plaintiff of
his rescission of said purchase, but that plaintiff has failed
and neglected to remove said goods from defendant’s
warehouse where they still remain subject to plaintift’s
order.” As a further defense, in the nature of a counter-
claim, the answer alleges that in May, 1903, and previous
to the sale and delivery of the goods in question, the plain-
tiff had sold a quantity of goods of the same character, and
that it was a part of the contract of the sale thereof that
the plaintiff would “at once put one or more experienced
men at work in defendant’s territory who would travel
with defendant’s men, and introduce said goods and place
orders for same with defendant, and said Caldwell as-
sured defendant that the greater part, if not all of said
trial orders, would be disposed of by plaintiff’s own men,
and without any expense to defendant, and that defend-
ant’s own salesmen would be instructed in the best method
of handling said stock food, and be enabled to conduct a
successful trade thereof in the future” It is further al-
leged that the plaintiff failed to keep and perform its said
contract with respect to putting one or two men in defend-
ant’s territory for the purposes hereinbefore stated, and
did not put a man in said territory until about September
1, 1903, “who visited but few places, and secured but a
very few orders,” and that by reason of plaintiff’s failure
to keep and perform that part of its said contract the de-
fendant has been damaged in the sum of $170. The de-
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fendant includes in his counterclaim a charge for freight
and storage on goods covered by the second sale, that be-
ing the sale upon which plaintiff bases its right to recover.
The reply is a general denial.

The evidence shows that the first contract of sale, as well
as that upon which plaintiff seeks to recover, was made by
the defendant with a traveling salesman acting for the
plaintiff, and fully sustains the allegations of the answer
with respect to the conditions upon which the sales were
respectively made. It further shows that at the time the
second sale was made plaintiff’s traveling salesman who
acted for the plaintiff in making the sale was in the de-
fendant’s 'territory in pursuance of the first contract of
sale assisting the defendant to establish a market for the
goods; that he represented to the defendant that the goods
on hand could not be sold on account of the size of the
packages, unless there were larger packages to go with
them, and that at his solicitation defendant gave an order
for a ton of the goods in packages of a larger size, on con-
dition that the salesman would continue a week longer in
his efforts to dispose of the goods already on hand. The
order was made out in writing and forwarded to the house,
the salesman adding thereto this provision: “Provided
my services are continued for a time.” It appears from
the evidence that the salesman left the* territory immedi-
ately after taking the order and made no further effort to
dispose of the goods on hand or establish a market for
them. The defendant offered evidence tending, it is
claimed, to show a rescission of the contract of sale on
which the suit was brought, which was excluded. The
reason of this ruling is not clear, but it was apparently on
the theory that, the goods having been delivered, the de-
fendant could not rescind, but was left to his remedy for
damages for breach of contract, and the cause was sub-
mitted on that theory. Ordinarily under such circum-
stances the defendant would be entitled to resciund.

Among the instructions given by the court are the fol-
lowing: “(5) If you find and believe that the plaintiff
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so failed in its contract, and that the defendant has been
damaged, then and in that event you are instructed that
the measure of the defendant’s damage would be the dif-
ference between the contract price for such merchandise
and the actual value thereof in the city of Lincoln, in the
defendant’s possession, after the failure of the said plain-
tiff to comply with its said contract. (6) That is, in
event you find and believe that the said plaintiff failed to
comply with its contract and furnish an agent for a
reasonable length of time, and that on account thereof
the merchandise became valueless to the defendant, and
there was no market therefor, and on account of plaintift’s
failure the defendant could not scll the same, then and in
that event the defendant’s set-off for damages would be
equal to the amount of the plaintiff’s claim hercin and
there would be no recovery on the part of the piaintiff.
On the other hand, if you find and believe that such goods
still had a value, notwithstanding the plaintiff’s failure
to comply with its contract, but that the defendant was
only embarrassed in the sale thereof, and hindered and
delayed in the disposition of the same, then and in that
event, from all the evidence now before you, it is for you
to say what actual damages the defendant sustained by
reason of such failure on the plaintiff’s part.” The jury
found in favor of the defendant in the sum of $185 and,
after deducting thercfrom $131.99, the amount found due
the plaintiff on its cause of action, returned a verdict in
favor of the defendant for the remainder. From a judg-
ment rendered on the verdict the plaintiff appeals.

The appeal is prosecuted in pursuance of the provisions
of an act of 1905, providing for appeals to this court in
all civil cases, and repealing the provisions of the code
providing a remedy by proceedings in error in such cases.
Code, sec. 675. The defendant contends that the appeal
should be dismissed because the act in question is uncon-
stitutional. Even were we to resolve that question in
favor of the defendant, it would avail him nothing, be-
cause we should still be required to review the case. The
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plaintiff filed a transcript within the time required by the
amendatory act, as well as within the time required by
the former provisions of the code with respect to proceed-
ings in error. The transcript is accompanied by an as-
signment of errors, wherein the errors are assigned with
all the particularity required in a petition in error. The
defendant has entered a general appearance. The juris-
diction of this court is therefore complete and its duty to
review the cause imperative, whether the new act provid-
ing a remedy by appeal or the former provisions of the
code with respect to proceedings in error be held to be in
force. Consequently, the constitutionality of the act in
question is not necessarily involved, and we must forego
its discussion,

The plaintiff complains of the instructions hereinbefore
set out because they do not state the correct rule for the
measure of damages and have no foundation in the evi-
dence. This complaint we think is well founded. There
is no evidence from which the jury could find that the
goods had depreciated in value in any specific amount
because of the plaintiff’s failure to comply with its part
of the contract with respect to furnishing a salesman to
assist in disposing of them. Indeed, it is hardly conceiv-
able that such evidence is attainable, because, of necessity,
it must be based on mere conjecture and speculation as
to the profits the defendant would have realized in con-
sequence of the efforts of the salesman furnished by the
plaintiff had one been furnished. The plaintiff’s default
‘consists of its failure to furnish a salesman according to
the terms of its agreement. The defendant’s loss on ac-
count of such failure is the loss of the services of such
salesman, and his damage is the reasonable value of the
services of a salesman to perform the services which the
plaintiff agreed as part of its contract of sale its sales-
man would perform for the defendant at the time and
place specified. The plaintiff also complains of the rul-
ing of the court on its motion to strike certain portions of
the answer on the ground that they contain matters in
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defense which were not pleaded in justice court. No com-
plaint is made on this ruling in the motion for a new trial,
therefore it is unnecessary to consider it at this time.

For the errors in the instruction as to the measure of
damages, it is recommended that the judgment of the dis-
trict court be reversed and the cause remanded for fur-
ther proceedings according to law.

DUFrFIE and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings according to
law. :

REVERSED.

JOoHNS & SANDY ET AL., APPELLANTS, V. IRA REED, SHERIFF,
APPELLEE.

LED NoveEMBER 10, 1906. No. 14,465.

1. Sales: RepLEVIN. The creditors of a vendor who has made an illegal
sale of his property cannot seize the same unless they can show
that such transfer was an invasion of, and prejudicial to, their
rights. ‘ ‘

2.

: Vaumrry. Ordinarily, a sale made with the knowledge and
intention of both parties that the subject matter thereof shall be
used for an illegal purpose, is illegal; but where such use is not
in contemplation of the parties at the making of the sale, a sub-
sequent use of the subject matter for an unlawful purpose does
not render the sale illegal.

3. Conditional Sales: Varmity. A condition in a contract of sale,
whereby the title is to remain in the vendor until the full amount
“of the contract price is paid, is void as against purchasers and
_judgment creditors of the vendee in actual possession, unless re-
duced to writing, signed by the vendee, and a copy thereof filed
with the county clerk or register of deeds of the proper county.
Comp. St., ch. 32, sec. 26.

APPEAL from the district court for Box Butte county:
JaMES J. HARRINGTON, JUDGE. Reversed as to defendant
Reed. '
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William Mitchell and R. C. Noleman, for appellants.

W. G. Simonson, B. F. Gilman and Wilson & Brown,
contra.

ALBERT, C.

This is an appeal from a judgment rendered in an ac-
tion of replevin brought against the sheriff to recover pos-
session of certain property which he had taken under cer-
tain orders of attachment issued against one Tyler, who is
not a party to this suit. On and prior to the 16th day of
June, 1903, Tyler was a licensed saloon-keeper in the city
of Alliance, and the owner of the saloon fixtures and stock
of liquors, etc., in controversy in this action. At about
that date he entered into negotiations with Johns & Sandy,
the plaintiffs, looking to a sale of his stock and fixtures to
them.  Previous to that time the plaintiffs had been en-
gaged in the saloon business in the state of Colorado,
where, according to certain evidence, which was received
without objection, a saloon license is transferable by as-
signment. The parties finally reached an agreement and
a sale of the property from Tyler to the plaintiffs was con-
summated in the city of Denver. The nominal considera-
tion paid by the plaintiffs was $4,864, and of this amount
$3,864 was paid in cash. The remainder was evidenced by
a promissory note which was deposited with a certain
bank with the understanding that it was to be paid in
case the plaintiffs were permitted to continue the saloon
business under the license previously issued to Tyler,
otherwise to be returned to the plaintiffs. The intervener
Coors at the time of the transaction was the proprietor '
of a brewery in the city of Denver, and furnished the

" plaintiffs the money necessary to pay the cash considera-
tion, upon their agreement to buy the beer required in
their business from him, and took a mortgage on the
stock and fixtures as security for the money advanced.
The plaintiffs at once took posscssion of the property and,
for some days at least, continued the saloon business
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without taking out a license in their own names. About
the first day of July, 1903, they were notified that they
would not be permitted to conduct the business without
taking out a license. There is evidence tending to show
that as soon as it was brought to the notice of the in-
tervener, Coors, that the plaintiffs could not carry on the
business without taking out a license in their own names
he ordered them to close the saloon and do no further
business until they had procured such license. The evi-
dence also shows that. in order to enable them to take
out a license, Coors advanced the plaintiffs the further
sum of $1,500, taking a second mortgage on the property
in question. Both his mortgages were duly filed for
record on the first day of July, 1903. Sometime before
the sale by Tyler to the plaintiffs, he had negotiated with
the National Cash Register Company, another inter-
vener, for the purchase of a cash register. He finally tele-
graphed this intervener to send him the register, and they
forwarded it by express. It is part of the property which
was transferred to the plaintiffs by Tyler, and is one of
the articles taken under the writ of replevin in this case.
This intervener alleges that the sale was made to Tyler
on condition that he should sign a conditional contract
whereby the title should not pass until the price of the
register had been paid, but that Tyler frandulently, and
without consent of this intervener, obtained possession
of the register from the express company, and that no
sale thereof was in fact made to him. The orders of at-
tachment under which the defendant sheriff claims the
. right of possession issued in suits brought on debts which
existed against Tyler at the time of his sale to plaintitts,
and were levied on the 20th day of July, 1903. At the
conclusion of the evidence the court instructed the jury
to return a verdict in favor of the defendant sheriff for
the aggregate amount of the writs under which he had
attached the property, but in favor of the plaintiffs and
against the intervener, the National Cash Register Com-
pany. The plaintiffs and both interveners appeal.
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- We gather from the briefs filed in this court that the
trial court proceeded on the theory that the sale made by
Tyler to the plaintiffs was illegal and void as to the
existing creditors of the former, because made with the
understanding that the plaintiffs should use the subject
matter of the sale for an illegal purpose, namely, the sale
of intoxicating liquors in this state without a license in
their own names, but under a license theretofore issued
to their vendor. Assuming that the sale was made to the
plaintiffs for that purpose, still we think the sheriff, as
the representative of the attaching creditors, is in no
position to assail it. In Heall v. Hart, 52 Neb. 4, it was
held that “an insolvent debtor, or one in failing circum-
stances who parts with money or property under a con-
tract in violation of statute, or which is void as against
public policy, will be held to stand in the same position
as one making a voluntary conveyance in fraud of credi-
tors.” The foregoing rule is moré favorable to creditors
than was required by the facts in that case, and it may
be doubtful whether it can be sustained on authority. But
" a reexamination of the question is not required at this
time, because the facts in the present case do not bring
it within that rule, but rather within that announced
in Brower v. Fass, 60 Neb. 590. In that case the court,
dealing with a state of facts somewhat similar to those in-
volved in the Hall case, supra, as well ag those in the case
at bar, said:

“But the illegality of the sale was not alone sufficient
to justify the sheriff in levying upon the property as the
property of Huette. It was held in Hall v. Hart, 52 Neb. 4,
that, where property of an insolvent debtor, or one in
failing circumstances, has been transferred to another
by an illegal sale, it will be treated as though it had
been disposed of without consideration and in fraud of
the rights of the vendor’s creditors. Counsel for Brower
insist that we shall now go a step farther and declare
that creditors of a solvent vendor may appropriate to
the satisfaction of their claims property which has passed
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out of his hands in execution of an illegal contract of
sale. No decision is instanced in support of this con-

tention, and we have been unable to find any that gives it
the least countenance. In Traders Nat. Bank v. Steere,

165 Mass. 389, 393, it is said: ‘The conveyance of prop-

erty by a contract which is void as being against public
policy in a particular which has no reference to creditors
does not necessarily give creditors a right to pursue the
property after the contract has been fully executed. Such
a contract may or may not be fraudulent as against credi-
tors. If it is, they may set it aside; if it is not, they can-

not.’ The sale here in question was not actually fraudu-
lent as to creditors, and it should not be held to be pre-

sumptively fraudulent, in the absence of a showing that
it was prejudicial to their rights. Huette, at the time
of the sale to Fass, was neither insolvent nor in failing
.circumstances; at least, there is no evidence that he was,
and, therefore, his creditors were affected by the illegal
transfer, only as all other members of the community were
affected. When an illegal contract has been executed and
the parties thereto are in pari delicto, no action lies to

recover back money paid under it, or for restitution of
property delivered in pursuance -of its terms; and this
rule is applicable, not only to the parties themselves, but
to all others claiming through or under them. Huette
could not recover the property in dispute; he has no
cause of action against Fass. Neither can Huette’s credi-

tors reclaim such property unless the sale and delivery

of it to the plaintiff was actually, or by implication of
law, an invasion of their rights.”

In the case at bar, as in the case from which we have
just quoted, at the time of the sale, the vendor was neither
insolvent nor in failing circumstances; at least, there is
no evidence that he was, and, on the authority of that
case, his attaching creditors, or the defendant sheriff who
stands as their representative in this litigation, are not in
a position to attack the sale on the ground of illegality.

As the case must go back for a new trial it is proper
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to notice some other matters which are likely to arise in
the future. We seriously doubt whether the evidence shows
that the goods were sold with the understanding that they
were to be used in violation of the liquor laws of this
state, There is no direct evidence of such understanding.
Counsel for the defendant contends it is established, be-
cause it was agreed that an additional amount was to be
paid to Tyler in case the plaintiffs were not required to
take out a license in their own names, and because, after
the sale, the plaintiffs ran the saloon for some time with-
out taking out such license, and, consequently, in viola-
tion of law. ‘We do not undertake to say that such facts
would not warrant the inference that the parties to the
contract of sale contemiplated an illegal use of the goods
at the time the sale was made. But we are satisfied that
such inference is not the only one that may fairly be
drawn from the evidence. .
Both the plaintiffs and the intervener Coors, at the time
of the sale, were residents of Colorado. The former had
been cngagzed in the saloon business in that state, and the
latter was engaged in the manufacture and sale of beer.
The contract of sale was closed there. We cannot take
judicial notice of the laws of Colorado, but the uncon-
tradicted evidence is that a liquor license in that state is
transferable. It may be inferred from the evidence that
the parties, being ignorant of the laws of this state in that
regard, made the provision with respect to placing the
note for the remainder of the purchase price in escrow,
not with a view to a violation of the laws of this state, but
with a view to informing themselves with respect thereto,
and intending to take out a license if the business could
not be legally conducted without. If such were their in-
tentions at the time of the sale, then the sale was legal,
and would not be rendered illegal because the plaintiffs
were subsequently engaged for a short time in selling in-
toxicating liquors contrary to the laws of this state, and
mélking usc of the property in such alleged traffic, It

35
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would follow from what has been said that the trial court
erred in directing a verdict in favor of the defendant
sheriff.

There is no contest between the intervener Coors and
the plaintiff, consequently it is unnecessary to go into
the merits of the appeal filed by him. But there remains
to be considered the appeal of the other intervener, whom
we shall refer to as the “Company.”

The evidence shows that in April, 1903 (one witness
made an obvious mistake of a year), Tyler wrote the com-
pany that he wanted to buy a cash register. The company
in response wrote him giving the price and the terms
upon which they would sell him one. The terms were
$40 cash, and $25 monthly, until the price was paid; the
deferred payments to be secured by a contract to be ex-
ccuted by Tyler whereby the title to the register was to
remaih in the company until all payments had been made.
On receipt of this letter, Tyler wired the company to
ship the register, which it did at once, sending it by ex-
press, with instructions to the express agent at Alliance
that it was to be by him delivered to Tyler upon payment
by him of $40 cash, and his signing the contract herein-
before mentioned and the notes evidencing the deferred
payments. The register was received by the express agent
at Alliance sometime in May, 1903, and delivered to Tyler
upon his payment of $40 and signing the notes for the
deferred payments. His signature to the contract was
in some way overlooked. Upon discovering that the con-
tract had not hecn signed by Tyler, the company insisted
upon his signature thereto, and continued to insist until
after the attachments in question had been levied. It
has never returned, nor offered to return, the cash pay-
ment or the notes for the deferred payments. The com-
pany therefore is not in a position to treat their sale to
Tyler as rescinded. By retaining the cash consideration
and notes they must ke held to have ratified the sale.
That being true, the most favorable view that may be
taken of its case is that the sale was counditional, But as
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the plaintiffs had no notice, actual or constructive, of that
fact and are bona fide purchasers, the alleged condition of
the sale whercby the title remained in the company is
void as to them. Comp. St. 1903, ch. 32, sec. 26. The
court therefore properly instructed a verdict against the
company.

It is therefore recommended that the judgment in favor
of the plaintiffs and against the intervener, the National
Cash Register Company, be affirmed, and that the judg-
ment in favor of the defendant be reversed and the cause
remanded for further proceedings.

DurriE and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment in favor of the plaintiffs and against
the intervener, the National Cash Register Company, is
affirmed, and the judgment in favor of the defendant is
reversed and the cause remanded for further proceedings.

JUDGMENT ACCORDINGLY.

CHRIS SORENSON, APPELLEE, V. ERWIN TOWNSEND, APPEL-
LANT.

Frep Novemeer 10, 1906. No. 14,473,

1. Contract: AcrioN: GENERAL DENIAL. In an action on an express
contract the defendant may show under a general denial that the
contract differed in terms from that pleaded, or that no contract
was in fact made.

2. Trial: INSTRUCTIONS. Where the evidence adduced by the defendant
tends to establish a particular theory, Which,'if established, con-
stitutes a defense, he has a right to have such theory submitted
to the jury.

ArpPEAL from the district court for Brown county:
WiLLiaAM H. WESTOVER, JUDGE. Reversed.
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P. D. McAndrew and Kirkpatrick & Schwind, for ap-
pellant.

A. W. Scattergood and L. K. Alder, contra.

ALBERT, C.

The plaintiff (appellee) brought this suit to recover the
remainder due on an alleged express contract of service.
He alleges in his petition that in November, 1902, he
entered into an oral contract with the defendants, whereby
the defendants agreed to pay him the sum of $60 for
the service of himself and team; that under and by virtue
of said contract the plaintiff served the defendants, by
himself and team, from the 15th day of November, 1902,
to the 10th day of June, 1903, and duly performed all his
part of the said contract. But one of the defendants
answered, and his answer is as follows: “Comes now
the defendant, Erwin Townsend, and answering plain-
tiff’s petition for himself, and no one else, says: (1) That
he admits that he and defendant, Melvin Hagerman, were
in partnership running a dray line in Fairfax, S. D., in
the year 1902, and that they hired the plaintiff to work

for them on their said dray line with his horses and .

wagon, and that plaintiff did work for them on said dray
line during a part of each of the months set forth in
plaintiff’s petition, and that the said firm bought a lumber
wagon of the defendant. (2) This defendant, further
answering plaintiff’s petition, says and alleges the facts
to be that the said firm engaged and contracted with the
plaintiff to work for them on their said dray line for the
agreed sum of $10 a month, and furnish board and lodging
for himself and. team, and that said firm fully complied
with their part of the said contract in all particulars, and
paid the plaintiff in full for said wagon and for all the
said work and labor that the plaintiff performed for
said firm, and fully settled with the plaintiff, and this
defendant denies that there is any sum whatsoever due
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the plaintiff thereon. (3) Further answering plaintiff’s
petition, this defendant says he denies each and every
material allegation in plaintiff’s pectition not herein
specifically admitted, and denies that said firm of
Townsend & Hagerman contracted with or agreed to
pay the plaintiff for the services of himself and team
on said dray line the sum of $60 a month, and
denies that plaintiff worked and labored for said firm
during all’ the time specified in plaintiff’s petition.”
The jury were instructed on the theory that a reply in
the nature of a general denial had been filed to the defend-
ant’s answer, but it does not appear in the record. The
cause appears to have been submitted on the theory that
the other defendant was not in court, and as no question is
raised in that regard further reference to him is unneces-
sary. The plaintiff introduced evidence tending to establish
the allegations of his petition and made a prime facie case.
The answering defendant was sworn as a witness, and from
his testimony it would seem that the negotiations between
the plaintiff and the defendants were conducted by him.
He testified, in effect, that in his first conversation with
the plaintiff with respect to entering the employment
of the defendants he informed the plaintiff that they could
not pay him more than $40 a month; the plaintiff insisted
on $60 for the first month, whereupon the defendants
informed him that they would give $60 for the first month,
and $40 a month afterwards, and it was agreed between
them that the plaintiff would enter their employment on
those terms; that plaintiff did not procced under this
agreement, but before commencing to work for the defend-
ants made a new contract with them, whereby it was
agreed that the plaintiff should work for the defendants
one month for $60, no reference being made to his em-
ployment or the wages he should receive after that time;
that plaintiff entered their employment with that under-
standing, and at the expiration of one month the answer-
ing defendant informed him that they could not pay
him $60 a month thereafter, but would pay him $40
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a month, to which the plaintiff replied, “All right,” and
continued to work for them. The court instructed the
jury that they should wholly disrcgard the testimony with
respect to the agreement entered into between the parties
at the end of the first month for the reason that no new
contract was pleaded. The defendant excepted to this
instruction, and now asks a reversal of the judgment on
the ground that this instruction was erroncous.

We think the instruction is erroneous. The plaintiff
declared on an express contract. The contract is, in
effect, that the plaintiff undertook to work for the defend-
ants for an indefinite length of time for $60 a month,
and that in pursaance thereof he workéd for them a cer-
tain length of time. The burden was upon him to estab-
lish those facts. When he had made a prima facie case it
was perfectly competent for the defendant to overcome it
by showing that the contract, instead of heing for an in-
definite period, was for 1 period of one month, and that
the services rendered afuer the expiration of that month
were rendered under a new contract whereby the plaintiff,
instead of receiving $60 a month, was to reccive $40. This
evidence was competent under defendant’s general denial,
because it 18 well settled that in an action upon a contract
the defendant may show under a general denial that the
contract was a different one from that set out in the
petition, or that no contract at all was made. 1 Enecy. PL
& Pr. 818. .

It would seem that in giving the instruction in question
the trial court proceeded on the theory that the defend-
ant’s evidence tended to show a modification of an exist-
ing contract, but we do not think that is a correct theory
of the defense. The defendant’s evidence tends to show,
not g modification of the contract, but that after the orig-
inal contract had by its own terms expired the plaintiff
continued in the employment of the defendants by virtue
of a new contract whereby he was to receive $40 a month.
This appears to have been one theory of the defense,
and as there was evidence tending to establish it the



VoL. 77] SEPTEMBER TERM, 1906. 503

Sorenson v. Townsend,

defendant had a right to have it submitted to the jury.
That theory is covered by 2 general denial, hence, the
fact that it does not strictly conform to the contract set
out in the answer does not render the evidence inadmis-
sible nor warrant its exclusion from the jury. The evi-
dence was admitted without objection and tends to
negative the plaintiff’s cause of action. Its exclusion, we
think, constitutes reversible error.

Another complaint is that the court erred in permitting
the plaintiff to testify to the contents of a certain letter
written to him offéring him employment, and stating the
terms upon which the defendants would employ him. The
contention now is that this letter was not acted on, but
that the parties subsequently entered into new mnegotia-
tions, which were all merged in the oral contract finally
entered into between them. There is testimony tending to
show that the letter was the basis of the negotiations
between the parties and that the offer therein made was
never withdrawn. Consequently, we think there was no
error in the admission of this evidence.

Another complaint is that the court permitted the plain-
tiff to testify that at or about the time he quit work for
the defendants they were financially embarrassed and
unable to meet their obligations. This line of testimony
was really brought out by defendant. On cross-examina-
tion of the plaintiff he laid great stress on the fact that
plaintiff had not presented his claim to the defendants for
payment before bringing suit, and an explanation of such
omission seemed in order. The testimony now complained
of is such explanation, and taking into account the nature
of the cross-examination, which was of doubtful propriety,
we think there was no error in admitting this testimony.

For the errors in the instruction hereinbefore men-
tioned, we recommend that the judgment of the district
court be reversed and the cause remanded for further pro-
ceedings.

DUFFIE and JACKSON, CC., concur.
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for further proceedings.

REVERSED.

H. WADE GILLIS, APPELLANT, V. SARAH E. PADDOCK, AD-
MINISTRATRIX, APPELLEE..

Fiuep NoveMBER 10, 1906. No. 14,460.

Trial: Dimecting VERDICT. Where the evidence upon a question of fact
material to the issue is conflicting and such that reasonable
minds might reach different conclusions, the question is one for
the jury, and it is error for the court to direct a verdict.

APPEAL from the district court for Burt county: ABRA-
HAM L. SUTTON, JUDGE. Reversed.

Jefferis & Howell, for appellant.
Hopewell & Hopewell, contra.

JACKSON, C.

The action is one on a promissory note executed by
Solomon Paddock. It appears that Paddock was under
arrest at the time the note was given, charged with mur- -
der. The plaintiff is an attorney at law, and took the
note in consideration of services to be rendered the maker
in the defense of his case. Some days later, and prior
to the date fixed for the preliminary examination, Pad-
dock t-ck his own life while confined in the county jail
At the close of the trial the district court directed a
verdict for the defendant, and the plaintiff appeals.

The position of the defendant is thus stated in the brief
filed on behalf of the estate: “First. The note is fraud-
ulent and void, being procured by undue influence of
plaintiff over the maker Solomon Paddock, the relation
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of attorney and clicnt existing between them at the time
of its execution. Second. There is a failure of consider-
ation, the services contracted for not having been per-
formed.” It appears from the record that on November
27, 1993, Solomon Paddock, while in a drunken condition,
killed his own son. He was taken into custody and placed
in the county jail. The coroner of the county was notified,
and was at the jail preparing to go to the scene of the
homicide for the purpose of holding an inquest. The
plaintiff was called over the telephone by the sheriff of the
county, who advised him that Paddock desired to see him.
After a moment’s conversation with the prisoner he left
the jail for the purpose of attending the inquest, which
was held at a late hour in the night season. On the next
morning the plaintiil again visited Paddock in the jail.
FFrom the testimony of Homnorable W. G. Sears, one of
the judges of the district court for Burt county, it is
shown that he was in the jail at the time for the purpose
of a conference with the sheriff, and that he was called
into that portion of the jail where Paddock was confined,
and it was there stated, either by Paddock or the plaintiff,
that Paddock was about to execute a note for the sum
of $1,000, payable to the plaintiff, in consideration of
which the plaintiff was to represent the accused in what-
ever courts the case might appear and defend him against
the charge of murder; that the sum of $1,000 was to be
in full for all services so performed ; that Paddock desired
a witness to the agreomentz and Judge Sears was asked
by the accused whether the contract was binding and the
plaintiff could recover more than the sum of $1,000 for
his services; after being assured, both by Judge Sears and
the plaintiff, that no more than $1,000 could be collected
on the contract, the note was executed. The plaintiff
delivered to the accused a written memorandum, signed
by himself, containing the substance of the agreement.

It is urged on behalf of the estate that the contract of
employment was entered into on the evening of November
27, and that the contract for the fee after the relationship
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of attorney and client is established is presumably fraud-
ulent, and that no recovery can be had in excess of the
value of the services rendered. There is testimony in the
record tending to show that the amount of fee agreed
upon for the services which the plaintiff agreed to perform
was not unreasonable, and it is in effect conceded upon the
argument that the contract in that respect was not unjust.
Under that state of facts the case should have been sub-
mitted to the jury with proper instructions to determine
when the contract of employment was in fact made,
whether the fee agreed upon was reasonable, and the
amount, if any, which the plaintiff should recover.

It is therefore recommended that the judgment of the
distriet court be reversed and the cause remanded for
further proceedings according to law. '

Durre and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings according to

law.
REVERSED.

THOMAS GROCHOWSKI, APPELLER, v. MICHAEL GROCHOWSKI
ET AL., APPELLANTS.*

Frep NoveEMBER 10, 1906. No. 14,467.

1. Contract: VALIDITY. A promise made in consideration of an agree-
ment to refrain from resisting the probate of a will is not void
as against public policy where no persons or interests other than
the persons and interests of the contracting parties are preju-
dicially affected thereby.

SPECIFIC PERFORMANCE. Such a promise is not without con-
sideration and will be enforced.

APPEAL from the district court for Cuming county: GUY
T. GRAVES, JUDGE. Affirmed.
*Rehearing denied. See opinion, p. 610, post.
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R. B. Evans, for appellants.
A. R. Oleson, contra.

JACKSON, C.

On February 25, 1897, John Grochowski died leaving a
will by the terms of which he bequeathed $100 to St.
Mary’s Catholic Church at West Point, $15 to his son
Thomas Grochowski, $200 to each of the five children of
- Thomas Grochowski, $1,000 to his grandson Mike Gro-
chowski, $1,500 to his daughter Mary, and the remainder
of his estate, including a farm of 160 acres, to his son
Michael Grochowski, on the condition that the son Michael
provide for the widow of the deceased during her lifetime.
The son, Michael Grochowski, was appointed executor
of the will. The will was proposed for probate in the
county court of Cuming county, and the son Thomas ap-
peared with his attorney for the purpose of contesting the
will. Negotiations between the brothers, Michael and
Thomas Grochowski, led to the following written con-
tract: “Whereas, John Grochowski, in the seventh item
of his last will and testament, bequeathed his farm, con-
sisting of 160 acres, to his son Mike Grochowski upon
certain conditions therein stated, and, whereas, said will
was on this day offered for probate in the county court of
Cuming county, Nebraska, and, whereas, Thomas Gro-
chowski objected to the probate of said will: Now, there-
fore, for the purpose of avoiding litigation it is hereby
agreed by and between the said Mike Grochowski and
Thomas Grochowski that the said Thomas Grochowski
withdraw all objections to the probating of said will and
in consideration thereof that said Mike Grochowski hereby
agrees with the said Thomas Grochowski that he will
fulfil all the conditions and stipulations contained in the
said seventh item in the last will and testament of the said
John Grochowski, and after the death of their mother
named in said item, he will divide whatever is left of the
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farm named in said item or from the procceds of the sale
thereof with the said Thomas Grochowski, but said prop-
erty is not to be sold by the said Mike Grochowski, unless
it is necessary to do so for the purpose of supporting their
mother in the manner provided in said seventh item of said
will, unless with the consent of said Thomas Grochowski.
Dated at West Point, April 5, 1897. Chas. McDermott, P.
F. O’Sullivan, Peter Hasler, Mike Grochowski, Thomas
Grochowski” The widow of John Grochowski died in
1902, and on February 24, 1903, this action was instituted
by the plaintiff to enforce a specific performance of the
contract with his brother Michael.

In the petition it was alleged that the contract, as
agreed upon between the parties, included the residue of
the personal estate of the deceased as well as the 160 acre
farm, but by mistake of the serivener the personal estate
‘was omitted from the written agreement, and the prayer
included a request for a reformation of the contract, an
accounting of the personal estate, and the conveyance
of an undivided one-half interest in the land. In the
answer it is alleged that Mary Grochowski, daughter of
the deceased and one of the legatees, was at the death of
her father, and still is, an insane person, that she took no
part in the compromise and settlement between the
brothers, Thomas and Michael’ Grochowski, and for that
reason the compromise and agreement between the brothers
was void as against public policy; that the contract was
without consideration; that the estate had not been fully
settled, and the action was prematurely brought. At the
trial, and after the plaintiff had rested, the defendant was
permitted to amend his answer. In the amendment it was
charged that the actual agreement between the brothers,
Thomas and Michael Grochowski, was that in considera-
tion of the withdrawal of the objections to the probating
of the will by the brother Thomas, and an agreement by
Thomas Grochowski to care for and keep their mother
one-half of the time during the remainder of her life, the
defendant would upon the death of the mother convey
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one-half interest in the farm to the plaintiff; that by mis-
take the scrivener omitted the provision providing for the
care of the mother one-half of the time by the plaintiff;

and the prayer included a request for the reformation of
the contract to that effect. It was alleged that the plaintiff
had neglected and refused to perform the conditions of
the contract on his part, and had never contributed
toward the support of the mother; by reason of such re-
fusal the defendant had been compelled to provide and
had provided for the mother at his own expense. The
decree of the district court gave the plaintiff an undivided
one-half interest in the real estate and quieted the title in
him to that extent. The court found specifically that in
consideration of the care of the widow and the expenses
incident to her maintenance the defendant was entitled to
hold and receive all of the moneys and other property of
the estate of the deceased received by him, and the rents
of the real estate to March 1, 1905, and taxed the costs,
one-half to each litigant. The defendant appeals.

The claim that the compromise and contract is void as
against public policy does not seem to be well taken. It
appears from the evidence that, while the contract was
drafted in a law office in the city of West Point, yet it
was revised and signed in the office of the county judge
of Cuming county where the probate proceedings were
then pending. A clerk in the county judge’s office assisted
in revising the agreement at the suggestion of the parties,
and presumably the adjustment of the entire matter was
had with the knowledge of the county judge. The rights
of no persons other than the contracting parties were
prejudicially affected, nor did the settlement affect the due
administration of justice. There is no evidence of a conniv-
ance to defeat or defraud the insane sister of any of her
rights. She was not a necessary party to the agreement,
and we find no reason for disturbing the decree of the trial
court in so far as it sustains the validity of the contract
and the terms thereof as contended for by the plaintiff.
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By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is
> AFFIRMED.

The following opinion on motion for rehearing was filed
May 10, 1907. Rchearing denicd.:

1. Contract: VaLipiTy. A contract whereby one interested in defeat-
ing the probate of a will agrees to interpose no objection thereto
is not void as against public policy, unless made collusively and
in fraud of other parties interestcd in the estate.

CoxsIDERATION. Where ouposition to the probate of a will -
is made by such party in geood faith, a withdrawal of such opposi-
tion is a valid consideration for a promise on the part of one
interested in sustaining the will.

3. Evidence examined, and held sufficient to entitle the plaintiff to a
decree,

ALBERT, C.

This case is before us on rehearing. The former opinion
is reported ante, p. 506, where the facts involved and the
issues raised by the pleadings are stated at some
length. It is again strenuously contended that the
contract is void as against public policy. Authorities
are not wanting to sustain that contention, but we think
the better considered cases are the other way. Secaman
v. Colley, 178 Mass. 478, 59 N. E. 1017, is similar in
some respects to the case at bar. In that case the plain-
tiff and others contested the probate of a codicil to a
will, and the findings of the lower court that the codicil
was procured by the undue influence of the defendant was .
set aside. When the case was called for a new trial plain-
tiff, in consideration of defendant’s agreement to pay him
$500, withdrew his opposition, and without knowledge of
the agreement the court admitted the codicil to probate.
The only other interested party was a weak-minded son of
the testator. There was no evidence of any connivance
between the parties to defraud the testator’s son or that
he was influenced by the plaintiff’s withdrawal of his oppo-
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sition to the probate of the instrument. On appeal to the
supreme judicial court it was held that the agreement was
not void as against public policy. In the body of the
opinion the court said:

“The other next of kin was a weak-minded son of the
testator, who was under guardianship, but it does not
appear that his conduct or that of any other person than
the parties to the bargain was influenced, or was expected
or even likely to be influenced, by the plaintiff’s course.
It does not appéar that the other parties to the appeal
were not informed of the plaintiff’s arrangement and of
the motives which induced his change. * * * The
will and codicils are not before us, and it does not appear
that there was any other interest to be affected. The only
ground on which it can be argued that the bargain was
against public policy is that such bargains cannot be made
without informing the court, for, if the matter had been
known to everyone, it would be absurd to say that the
plaintiff was not free to consult his own interest in oppos-
ing or withdrawing opposition to the codicil, as well for
money as without it. Indeed such arrangements as the
present have been said to be entitled to the highest
favor of the courts.” Citing Leach v. Fobes, 11 Gray
(Mass.), 506. See also Rector, Church Wardens and Ves-
trymen of St. Mark’s Church v. Teed, 120 N. Y. 583, 24 N.
E. 1014; Barrett v. Carden, 65 Vt. 431, 36 Am. St. 876;
In re Estate of Garcelon, 104 Cal. 570, 43 Am. St. 134,

In the case at bar, as in the Massachusetts case, one of
the heirs at law was a feeble-minded child of the testator.
In the Massachusetts case it was said that “it does not .
appear that his (the weak-minded son’s) conduct * * *
was influenced, or was expected, or even likely to be in-
fluenced by the plaintiff’s course.” In the case at bar the
contract was made in the presence of the court. It was
made openly and without any effort at concealment. We
cannot presume that the court would be a party to any
arrangement that would operate as a fraud on the weak-
minded sister or any other person interested in the estate,
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That being true, we know of no rule of public policy re-
quiring us to hold the contract void and of no effect
Another contention of the appellant is that the contract
was without consideration. The argument in support of
this contention proceeds on the theory that at the time
the contract was made the plaintiff had no valid ground
for opposition to the probate of the will, and that the
ground upon which he did oppose it was so obviously un-
tenable that there could be no difference of opinion among
reasonable men with respect to it. At the time the contract
was made the plaintiff had filed no formal objection to the
probate of the will. The objection that he made orally to
the court and in his conversations with the defendant
was that he had been “slighted” and was entitled to a
greater share of the testator’s estate. It appears to have
been made in good faith. The grounds upon which he
based this objection are not very definite. His position
at the time was not that of one who had entered a contest,
but of one who contemplated doing so. That presupposes
examination and investigation. . It does not necessarily pre-
suppose examination and investigation to defeat the will in
its entirety, but to modify the provisions of the will relat-
ing to himself on the ground of mistake or for some other
reason. By the contract in question the plaintiff agreed,
in effect, to forhear such investigation and to allow the
will, so far as he was concerned, to be admitted to pro-
bate without objection. The case in this respect does not
differ in principle from one where the line between adjoin-
ing landowners is indefinite and uncertain, and the parties
_to avoid the expense of investigation agree upon and
establish a boundary. In such case the line agreed upon
will be sustained, although it may be subsequently found
to vary from the true line. Lynch v. Egan, 67 Neb. 541.
In the case at bar, as in the case just cited, the rights of
the parties to the contract were uncertain, and could be
ascertained only at considerable expense and inconve-
nience to each of them. To avoid such expense and incon-
venience they entered into the contract in suit, the plain-
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titf agreeing to forhear opposition to the probate of the
will, and the defendant, in consideration thereof, to make
a division of the real estate after the mother’s death. The
promise of each wus a sufficient consideration for the
other.

The defendant further contends that the contract found
by the court is not the contract pleaded by the plaintiff
nor the one shown in evidence. The finding upon which this
contention is based is as follows: “The court further
finds that, in consideration of the care of his mother and
the expenses incident to her maintenance and all other
expenses incident thereto by the said Mike Grochowski,
the said Mike Grochowski is entitled to hold and receive
all the moneys and other property of the estate of John
Grochowski received by him, and the rents by him
received to March 1, 1905, upon said described premises,
and that the same shall be in full of all claims against said
estate and Thomas Grochowski by reason of such expense
in connection with the care and maintenance of their said
mother.” With respect to this finding the plaintiff says
in his brief: “The court takes an accounting from only
a partial statement of the condition of the estate of John
Grochowski, deceased, and assigns the entire personal
estate to the defendant to pay for the care of the mother,
and then assigns a one-half interest in the farm to the -
plaintiff. Where is the warrant for such a decree? In
order to understand the finding just quoted, it should be
kept in mind that the plaintiff was asking a reformation of
the contract to include the residue of the personal estate
of the testator, as well as the land described in the con-
tract. The defendant claimed that the actual contract
between himself and the plaintiff contained a provision to
the effect that they should jointly provide for their mother,
This was denied by the plaintiff. The defendant is the
residuary legatee. Item seven of the will expressly im-
poses npon the defendant the duty of providing for the
wife of the testator, who is the mother of the parties to

36
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this suit. The written contract between the parties ex-
pressly provides that the defendant will fulfil all the
conditions of that item of the will, and after the death of
the mother “will divide whatever is left of the farm
named in said item, or the proceeds of the sale thereof,”
with the plaintiff, but that the land is not to be sold unless
necessary for the support of the mother. To our minds the
contract clearly contemplates that the mother shonld be
supported out of the income derived from the land or,
in case that should be insufficient, out of the proceeds
realized from the sale thereof. The evidence shows that
the rents and profits were sufficient for that purpose.
While it would appear from the finding of the court with
respect to the residue of the personal estate that it was
awarded to the plaintiff in consideration of his support
and maintenance of the mother, it was in fact intended to
dispose of the plaintiff’s contention that by the terms of
the actual contract between himself and the defendant he
was to share in the residue of the personal estate.
Another contention of the defendant is that the district
court was without jurisdiction, because the case involved
the settlement of the accounts of an executor. The court
was not attempting to settle the accounts of the executor,
but, as we have already seen, to dispose of the plaintiff’s
contention that he was entitled to an equal share with the
defendant in the residue of the personal property, and to
ascertain the expense incurrad by the defendant in sup-
porting the mother according to the provisions of the will
in order to make a just distribution of the real estate ac-
cording to the terms of the contract between the parties.
Another claim put forward by the defendant is that the
suit was prematurely brouglt. becanse there had been no
final settlement of the testator’s estate. This suit involves
certain real estate. It affects only the parties to it. The
record shows that all the debts of the estate have been
paid, and that the personal estate is ample to pay the be-
quests under the will and all expenses of administration.
It will not be necessary, therefore, to resort to the real
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estate. By the terms of the contract the real estate was to
be divided between the parties to this suit on the death of
the mother, and she had died before the suit was instituted.
On this state of facts there was no occasion for delay, and,
as the suit binds only the parties to the record and their
privies, there is no danger that others will suffer by the
decree.

The evidence to sustain the decree is ample and con-
vincing. We see no escape from the conclusion reached by
the district court, and we therefore recommend that the
motion for rehearing be overruled.

JACKSON, C., concurs.

By the Court: Motion for rehearing
OVERRULED.

BRAINARD & CHAMBERLAIN, APPELLANTS, V. BUTLER, RYAN
& COMPANY ET AL., APPELLEES.

Frmep NovemBeEr 10, 1906. No. 14,485,

1. Justice of the Peace: JurispicrioN. Defective notice of & condi-
tional order vacating a default judgment before a justice of the
peace does not deprive the justice of jurisdiction over the subject
matter, and he may, on application of the moving party, continue
the hearing for proper notice.

2. : : WAIVER. An objection to the jurisdiction over the
subject matter is a waiver of objection to jurisdiction over the
person.

APPEAL from the district court for Douglas county:
WiLus G. SEARS, JUDGB. Afirmed.

L. H. Bradley, for appellants.

James B. Sheean, C. C. Wright and B. H. Dunham,
contra. :
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JACKSoN, C.

The action was instituted before a justice of the peace,
an order of attachment was issued and levied on personal
property, service was by publication, there was no ap-
pearance by the defendant, and judgment was entered
August 15, 1903. On the 25th of the same month the de-
fendant filed a motion to set aside the judgment by de-
fault, and offered to confess judgment for costs. A con-
ditional order was that day entered, and hearing set for
September 1. On September 1, at the hour fixed for the
hearing, the defendant appeared, the plaintiff not appear-
ing, and it having been discovered that the notice of the
conditional order was defective, the defendant requested a
continuance for the purpose of serving a new notice, and
the case was continued to September 7. A new notice
was served on September 1. On September 7, which was a
legal holiday, the justice entered an order adjourning the
hearing to the following day, at the same hour ‘on which
the hearing was set for September 7. The defendant ap-
peared on the 8th, plaintiff failed to appear, the condi-
tional order was made absolute, and on application of the
defendant the case was continued for trial to September
16. On the latter date the plaintiff appeared specially, ob-
jecting to the jurisdiction of the court, and the case was
adjourned to September 23, 1903. On September 23 the
defendant again appeared with a motion to recall an
order of sale which had been issued on the attachment, and
the case was again continued to September 24, 1903, at 1
o’clock P. M. On September 24, at 2 o’clock P. M., the
plaintiff filed another special appearance and objection to
the jurisdiction of the court, which was overruled, and,
declining to appear further, the order of sale of attached
property was recalled and the case dismissed for want of
prosecution. The plaintiff took error to the district court,
where the judgment of the justice was affirmed, and the
case is now brought to this court for review.

The objection to the jurisdiction filed on September 24
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is as follows: “Now come the plaintiffs by their attorney
and enter their special appearance for the sole purpose of
presenting the following motion herein, to wit: The
plaintiffs move the court to set aside and set at naught
all orders or entries made herein subsequent to the entry
of the judgment herein on the 15th day of August, 1903,
for the reason that the defendant not having complied
with the statute of Nebraska in such case provided, by not
having given thé notice required by such statute to be
given to the plaintiffs. The said R. G. King as such said
justice has not had and now has no power or authority in
law to make any order or orders in said cause subsequent
to said 15th day of August, 1903, the justice being without
legal jurisdiction so to do either as to the parties or sub-
ject matter in suit.” It is the contention of the plaintiff
that, the first notice of the conditional order having been
“defective, the proceedings of September 1, 1903, termi-
nated the controversy, and that the justice of the peace was
without further jurisdiction to proceed; that the order of
that date in the following language: It appearing to the
court that the notice of reopening judgment served upon
plaintiff is defective, the same is hereby quashed. De-
fendant filed an affidavit for continuance for the purpose
of serving a new notice of the reopening of judgment,
thereupon cause adjourned to September 7, 1903, at 1
o’clock P. M.”—amounted to an adjudication against the
defendant’s right to further proceed. This contention can-
not be sustained. The provision of the statute controlling
the action of the justice in such cases requires: “First.—
That his motion be made within ten days after such judg-
ment was entered. Second. That he pay or confess judg-
ment for the costs awarded against him. Third. That
he notify in writing the opposite party, his agent, or at-
torney, or cause it to be done, of the opening of such judg-
ment and of the time and place of trial, at least five days
before the time, if the party reside in the county, and if
he be not a resident of the county, by leaving a written no-
tice thereof at the office of the justice ten days before thé
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trial.” Code, sec. 1001. This statute does not require, as
seems to be urged by the plaintiff, that the entire pro-
ceeding be had within ten days after the entry of
the judgment. The motion and offer to confess judg-
ment for costs must be filed within the ten days, but time
must thereafter be given for the service of a proper notice.
Smith v. Riverside Park Ass’n, 42 Neb. 372. The justice
acquired jurisdiction over the subject matter of the motion
on account of its having been filed within ten days
allowed by law for that purpose, and the fact that
the first notice of the order was defective did not
deprive that court of jurisdiction. It was clearly the duty
of the court to continue the case for proper service upon
the application of the defendant.

Again, it is urged that the second notice was insuffi-
cient in point of time, for the reason that September 6 was
Sunday, and September 7 a legal holiday, and that five
days did not intervene between the date of making the
order, September 1, and the date of the hearing, Septem-
ber 7. It is evident that this contention is not well taken.
The order having been returnable on September 7, a legal
holiday, the motion, under the law, stood for hearing at
the same hour of September 8. It is true that the court
had no jurisdiction to make the order on Scptember 7, but
no such order was necessary; the case stood for hearing
on the following day by operation of law. Furthermore, the
objection was something more than an objection to the
jurisdiction over the person of the plaintiff. It included
an objection to the jurisdiction over the subject matter,
and such an objection is a waiver of all objection to the
jurisdiction of the court over the person. Perrine v.
Knights Templar’s & M. L. I. Co., 71 Neb. 273; Bankers
Life Ins. Co. v. Robbins, 59 Neb. 170.

It is evident that the judgment of the distriet court was
right, and we recommend that it be affirmed.

DurriE and ALBERT, CC., concur.
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

BENJAMIN F. RUSSELL V. STATE OF NEBRASKA,
Fmep NovemBER 22, 1906. No. 14,626.

1. Courts: ApsourNMENT. The judge of the district court has power
for sufficient reason to adjourn a regular term of court to a future
time or without day, and this may be done by an order to that
effect sent to the clerk of the court before the time fixed for hold-
ing the regular term.

2. : Sprciar, TERM. The judge of the district court may call a
special term for the transaction of the general business of the
court if he deem il necessary.

3. Jurors: SPECIAL VENIRE. When the regular panel of petit jurors is
quashed for any reason, the district court may order jurors to be
summoned under section 664 of the code.

4. Seduction: EvipENCE. In a prosecution for seduction, evidence of
specific acts of lewdness on the part of the prosecuting witness is
incompetent. If the prosecuting witness was of good repute for
chastity prior to the alleged seduction she is within the protection
of the statute. The evidence upon this point should be confined
to general reputation for chastity. '

5. : . A teacher’s certificate held by the prosecutrix at
the time of the alleged seduction Is not competent evidence of
reputatiop for chastity. :

: PROMISE OF MARRIAGE. The crime of seduction is not com-
plete unless the illicit intercourse is had under promise of
marriage. The promise must be an unconditional one. It must be
of such character and made under such circumstances that the
one to whom it is made might reasonably rely upon it. A promise
conditioned upon pregnancy as the result of such illicit inter-
course is not such promise.

6.

: CORROBORATIVE EvIDENCE. The requirement of the statute
that the evidence of the female must be corroborated relates both
to the act of illicit intercourse and the promise of marriage, and
the existence of one of these facts does not necessarily prove the

(8
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existence of the other, nor does it furnish the corroboration re-
quired by the statute.

8.

The circumstances relied upon as corroborating the
evidence of the prosecuting witness as to the promise of marriage
must point go plainly to the truth of her testimony and be of such
probative force as to egual the testimony of a disinterested wit-
ness.

9. Criminal Law: INSTRUCTIONS. If a defendant in a criminal case is
a witness in his own behalf, it is error to imstruct the jury that,
“if the defendant by his own testimony has not denied in any way
any material fact proved in the case within his personal knowl-
edge, such testimony or material fact proved, if not denied by
the defendant, is admitted by the defendant to be true.” Com-
stock v. State, 14 Neb. 205, distinguished.

ERROR to the district court for Frontier county: ROBERT
C. OrR, JUDGE. Reversed.

W. 8. Morlan and J. L. White, for plaintiff in error.

Norris Brown, Attorney General, W.T. Thompson, L. H.
Cheney, C. H. Tanner and J. L. McPheeley, contra.

SEDGWICK, C. J.

In the district court for Frontier county this defendant
was convicted of the crime of seduction, and by these pro-
ceedings has brought the judgment of conviction here for
review. This crime is defined by section 207 of the criminal
code. One of the principal contentions of the defendant is
that the conviction is not supported by the evidence. In
disposing of that question, the evidence in the case will be
referred to so far as may be necessary to that discussion.

1. It appears from the record that, in fixing the term
of court in that county for the year in which this trial
was had, the judge of the district court ordered that the
first term of the district court should be held, commencing
on the 5th day of March. And afterwards the judge sent
from McCook two orders to the clerk of the district court
for Frontier county, one of them canceling the-regular
term for that year, and the other ordering a special term
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to transact the gencral business of the court. The mani-
fest purpose of these two orders- was to change the date
and hold the term one week earlicr. There is, of course.
no doubt of the authority of the judge to postpone the
regular term of court if good reason appears for so doing.
He may, for sufficient reason adjourn the regular term
without day. The statute, section 4735, Ann. St., author-
izes the calling of a special term of court in the following
words: “A special term may be ordered and held by the
district judge in any county in his district, for the trans-
action of any business, if he deem it necessary. In order-
ing a special term he shall direct whether a grand or petit
jury, or both, shall be summoned.” This would seem to be
sufficient authority for the action of the court in calling
a special term, and the defendant cannot complain of such
action unless he can make it appear that in some partic-
ular the statute has been violated. In the order calling
a special term, the judge directed that a petit jury should
be summoned. This was done, and the defendant moved
to quash the panel. This motion was sustained, and the
court then ordered the sheriff “to summon 24 persons,
good and lawful men, from the body of Frontier county,
having the qualifications of jurors, to appear forthwith and
serve as jurors for this present term of court.” This prac-
tice is justified by the provisions of section 664 of the code,
which has been many times 8o construed by this court.
We do not want to be understood as recommending the
practice of changing the time of holding the regular term
of court after the same has been fixed as the law provides.
The law does not appear to contemplate such changes for
trivial and insufficient reason. If the method pointed out
by the statute for securing jurors is disregarded, no doubt
the defendant may object to being tried upon a criminal
charge before the jury so obtained. In such ecase the law
will presume prejudice. If, however, the provisions of the
statute have been complied with, and no prejudice to the
defendant appears, it will be presumed that the court had
sufficient reason for changing the time of holding the term.
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This objection of the defendant, then, was properly over-
ruled. .

2. Upon the trial of the case the plaintiff showed that
the prosecuting witness had been engaged in teaching
school, and then offered in evidence her teacher’s certifi-
cate, after having shown that it was regularly executed
by the county superintendent and delivered to the
prosecuting witness. It is now objected that this
evidence was incompetent, and we think that there is
merit in this objection. In the brief for the state it is
said that this certificate was not offered “for the purpose
of proving the general recputation of the prosecutrix for
chastity. * * * The certificate, though it recites
* * * o be a person of good moral character, was
offered as proof only, and to corroborate other testimony,
that the prosecutrix at the time was engaged in teaching
school under the proper authority, it being a paper
authorized to be issued under the laws of Nebraska.” It
is impossible to say from this record what the counsel
for the state had in mind when this certificate was offered.
No suggestion appears to have been made at the time that
it was offered for any special purpose. The fact that the
prosecuting witness was engaged in teaching school was
already in evidence, and, if true, was not likely to be con-
tradicted as it could, of course, be absolutely substanti-
ated. This fact was not so material to the prosecution as
to make it necessary to show what the qualifications of
the prosecutrix as a teacher might be, nor that she was
duly authorized to teach, and the evidence in question
could have had no effect in the interest of the state unless
intended to show that the prosecutrix was of good repute
for chastity. TFor that purpose it was clearly incompe-
tent. The evidence of the county superintendent upon
that point in this criminal trial was of no more impor-
tance than the evidence of other witnesses, and ought in
like manner to be subjected to.cross-examination.

3. The defendant complains that he was not allowed
upon the trial to prove specific acts of lewdness on the
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part of the prosecutrix for the purpose of establishing her
want of chastity. The statute under which this prosecu-
tion is brought provides: “Any person over the age of
eighteen years, who, under promise of marriage, shall
have illicit carnal intercourse with any female of good
repute for chastity, shall be deemed guilty of seduction,
and upon conviction, shall be imprisoned in the peniten-
tiary not more than five years, or be imprisoned in the
county jail not exceeding six months, but in such case
the evidence of the female must be corroborated to the
extent required as to the principal witness in case of per-
jury.” Cr. code, sec. 207. It would seem that the lan-
guage of our statute is sufficiently explicit to determine
this question. Indeed, the language is so plain upon this
point that it leaves no room for comstruction. Any.
female who is of good repute for chastity is within the
protection of the statute. No condition is made that she
must have deserved that reputation by a correct and pure
life, and we cannot extend the statute by construction
beyond its plain meaning. Similar statutes in other states
have been so construed. Bowers v. State, 29 Ohio St.
542; State v. Bryan, 34 Kan. 63. In some of the states
the statutes defining this crime are essentially different
from ours. By the Missouri statute it is made a crime
for any person “under promise of marriage” to “seduce
and debauch any unmarried female of good repute.”
Under statutes like this there has been some difference of
opinion as to the proper construction of the word seduce.
Some courts have held that this word in itself means to
corrupt and to draw aside from the path of virtue, and
that one cannot be drawn from the path of virtue unless.
she is honestly pursuing that path, and that the charge
of seduction involves the allegation that the woman se-
duced was at and prior to the time of her ruin of pure
character and leading a virtuous life, so that in making
such allegations she must be prepared upon the trial to
establish its truth. State v. Reeves, 97 Mo. 668. Other
courts perhaps have taken a different view, and have held
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that the words “of good repute for chastity” indicate that
the general reputation of the prosecutrix can be shown,
but not specific acts of immorality. A statute which pro-
vides that the female must be of “previous chaste char-
acter” is, of course, also essentially different from ours.
Our statute does not make it necessary to prove that the
defendant has seduced his victim in the common law
meaning of that word. The statute itself defines what
shall be seduction. If the defendant was over 18 years of
age and under promise of marriage had unlawful inter-
course with a female of good repute for chastity, he is
guilty of seduction without regard to whether the female
so seduced was entitled to that good reputation. This con-
tention of the defendant was properly overruled.

4. The defendant requested an instruction to the jury
to the effect that, if the illicit intercourse was procured
under a promise on the part of the defendant to marry
the prosecutrix in case such intercourse should result in
pregnancy, this would not be such a promise of marriage
as the law contemplates, and the defendant should be
acquitted. The law is correctly stated in this request for
an instruction. A satisfactory reason for such a rule
of law is given by the supreme court of Michigan in
People v. Smith, 132 Mich. 58:

“Is a promise to marry, conditioned upon the illicit
intercourse resulting in pregnancy, calculated to induce
a pure woman to yield her chastity? In our judg-
ment, this question admits of but one answer. Such
a promise has no tendency to overcome the natural
sentiment of virtue and purity. The woman who yields
upon such a promise is in no better position than as
though no promise whatever had been made. No wrong
is done her if she is put in the class with those who com-
mit the act to gratify their desire. She was willing to
lose her virtue if some provision was made to conceal its
loss, If pregnancy does not result from the illicit inter-
course, her conduct is, in every respect, as culpable as
that of her companion. If pregnancy does result, his con-
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duct becomes more culpable than hers when, and not
until, he refuses to marry her. The commission of the
offence cannot depend upon the happening of a subse-
quent event.”

See also Pcople v. Van Alstyne, 144 N. Y. 361; State v.
Reeves, supra; Putnam v. State, 29 Tex. App. 454, 16 S.
W. 97; State v. Adams, 25 Or. 172, 35 Pac. 36. 'In some
of the states from which these decisions are cited the
statute is different from ours, in requiring proof that the
female seduced was in fact of good character prior to the
seduction, and not merely of good repute for chastity,
but we do not see how this can make any difference in
the construction of the statute upon the point now being
discussed. :

The reason urged for the refusal of the requested in-
struction is that there was no evidence justifying it. We
do not take this view of the evidence. There was no direct
evidence of a marriage contract of any nature except as
testified to by the prosecuting witness. Whether this tes-
timony was corroborated by circumstantial evidence will
be considered later. According to the testimony of the
prosecuting witness, the subject of marriage between them
had never been mentioned directly or indirectly prior to.
the evening upon which it is alleged the crime was com-
mitted. They were riding in a buggy on the way from the
home of the defendant to the boarding place of the pros-
ecuting witness. She testifies that, when they had gone
_about a mile, he attempted to put his arm around her,
‘but she prevented his doing so; that, a little later,
he proposed that they have sexual intercourse.  She sev-
eral times refused, and then he said: ¢“‘We will get
married, and no one will ever know it. Come on.” I told
him ‘No, and, when we had only just crossed the Cedar,
he turned and drove up into a little draw, and then he
says: ‘Well, come on. Nobody will ever know. Come on.’
I told him ‘No, and he says: ‘Well, come on. No one will
ever know it. We will get married, and no one will ever
be the wiser. No one will ever know it happened.’ After
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he had said it so many times, I submitted to him.” Aec-
cording to her testimony, the only thing that was ever
subsequently said between them in regard to marriage
was more than two months later on the 8th of February.
They were both alarmed about her condition. He had
called at her house and brought her some medicine. She
was going out, and as they were leaving the house she
wmentioned the matter. This is the way she states it in her
testimony: “Before I got into the sled that evening, I
said to him before he started, I said: ‘What do you
intend to do about that marrying deal?” He said: ‘I have
been teaching, and I haven’t thought much about it.’”
We think that under this evidence the jury might have
found that, although there was no unconditioned contract
of marriage between these parties, he promised her, and
she so understood him, and was led by his promise to
believe that they would hide their conduct and keep their
shame from the knowledge of the world, and, if it was
found to be necessary to that end, would enter the mar-
riage relation. This was the defendant’s theory of the
view that should be given to the evidence of the prosecu-
trix if it was believed to be true, and he was entitled to
have this theory submitted to the jury. This was not done
by any instruction given by the court, and to refuse this
request of the defendant was crroneous.

5. The statute requires that the evidence of the female
be corroborated to the extent required as to the principal
witness in the case of perjury. In Gandy v. State, 23 Neb.
436, this court said:

“In a prosecution for perjury the falsity of the testi-
mony or oath of the accused, upon which the perjury is
assigned, cannot be established by the testimony of one
witness alone. It may be proved by the testimony of one
reliable witness, and such corroborative facts and cir-
cumstances as will give a clear preponderance of the evi-
dence in favor of the state if such preponderance excludes
all reasonable doubt of the guilt of the accused. Such
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corroborative facts or circumstances ought, at least, to
equal the testimony of a single witness.”

No doubt this provision of the statute relates both to
the act of intercourse and the promise of marriage. The
existence of one of these facts does not tend to prove the
existence of the other so as to furnish the corroboration
required by the statute. In this case the jury would have
no doubt of the act of intercourse, but the promise of
marriage was denied by the defendant. He was asked:
“State what, if any, promises or offers, directly or indi-
rectly, or otherwise,- you ever made to Edna Richey to
marry her,” and answered: “I never referred to that,
made no promises.” He also stated that he never at any
time or any place proposed to marry Edna Richey, nor
did she ever propose such a thing to him. It is insisted
that the evidence of the prosecuting witness upon this
point is corroborated by circumstances proved, but we
cannot find such corroboration in the record. Several
times, when they were little children, they had oppor-
tunities to see each other. Afterwards, for several years,
they had no knowledge of each other. Once the defend-
ant attended a teacher’s institute, and says the prose-
cuting witness may have been present, he thinks prob-
ably she was, but there is no evidence that there was any
conversation between them or opportunity for such.
There is evidence tending to show that on one or two
occasions a few words passed between them such- as might
take place between casual acquaintances. There were no
acts of even ordinary friendship between them. Within a
very few minutes after the first advances of the defend-
ant her ruin was accomplished, and the only suggestion
of marriage on his part testified to by her was in the
midst of the contention which resulted in her ruin:
There had been nothing between them that suggested to
any of their friends or acquaintances that they contem-
plated marriage, and she testifies that the first mention
that she made of her engagement, even to her mother, was
in the following May when she was compelled to admit
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and explain her condition. In State v. Richards, 72 Ia.
17, it appears that the prosecuting witness was at the
time of the alleged seduction living with the defendant’s
mother, and the defendant was living in the same family.
She had been an inmate of this family on two occasions
and several months at a time, and had the entire con-
fidence of the defendant’s mother. It was held that there
was no corroboration of the evidence of the prosecuting
witness as to a promise of marriage. In discussing the
question the court said:

“This is the relationship and intimacy relied upon as
tending to show that the defendant had gained control
of the prosecutrix’s affections, or at least had so far
paved the way for a proposition of marriage as to relieve
from strangeness a proposition made for the first time
in the midst of a physical struggle for sexual intercourse.
But, to our mind the relation seems to have been a mere
family relationship, and such as exists in no small portion
of all the households,and entirely consistent with absence
of affection or show of affection. The case is noticeable
for the want of attention on the part of the defendant.
The prosecutrix lived in the family more than a year.
During that time the defendant escorted her once to
church and once to an entertainment at a public hall. We
think that we should be going too farto say that the facts
relied upon corroborated the prosecutrix.”

If the corroboration is to be circumstantial evidence,
the circumstances proved must point so plainly to the
truth of her statement and be of such probative force
as to equal the testimony of a disinterested witness. This
is the rule stated in Gandy v. State, supra, and we do not
feel it necessary to depart from it.

6. The defendant was a witness in his own behalf, and
the court instructed the jury that “if the defendant by
his own testimony has not denied in any way any material
fact proved in the case within his personal knowledge,
such testimony or material fact proved, if not denied by
the defendant, is admitted by the defendant to he
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true.”” It is insisted by the prosecutrix that this in-
struction is justified by the language of this court in
Comstock wv. State, 14 Neb. 205, but this is an error.
In Comstock v. State, the defendant requested the court
to instruct the jury that “The fact that the prose-
cution have not called a physician, or expert, to the fact
of penetration of the person of the prosecuting witness,
Coral Comstock, weaken: the evidence of the prosecution
in regard to the fact of penetration.” The court held
that it was not error to refuse this instruction. The prin-
cipal reason given for this holding was that the evidence
of penetration was so strong “that the prosecuting wit-
ness needed no support from physicians or experts.” The
thought of the court being that, if the evidence of that
fact was already overwhelming, the state would not
be held to have weakened that evidence by failing to
make further proof upon the same point. After stating
that the testimony on the point was “ample and left no
reason for doubting that it took place,” the court reci‘e
some of that testimony, which seems to have indeed be:n
very si;rong, and they say:

“Besides, although the prisoner availed himself of the
privilege of being a witness in his own behalf, and testi-
fied, he did not offer in a single particular to controvert
what his daughters had sworn to respecting the fact of
carnal connection. Had he not gone upon the witness

stand, the fact of his not testifying against them would
not have operated to his disadvantage, but having done

s0, his failure to deny what they said respecting a matter
which must have been within his own personal knowledge,
will be taken as an admission that it was true.”’ )
This does not mean that the jury must take it as an
admission that it was true and that the court must so in-
struct. The meaning is that upon an argument of this
kind the court will take that fact into consideration, be-
cause it would be natural for the trial court to have taken
it into consideration in refusing to instruct the jury that

37
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the failure to put experts upon the witness stand would
weaken the testimony of the state upon a question that
was so thoroughly established that no further testimony
could have been thought necessary or even reasonable.
To instruct the jury that defendant in a criminal case
by a failure to deny any material matter that had been
testified to against him must be held to have admitted its
truth, would indeed be a strange doctrine. If upon a
vital matter in a case, a matter that is of such great im-
portance that it must be continually before the mind of
the defendant, there is such ample proof in the case that
it would be wholly unreasonable to offer further proof,
and the defendant while on the stand fails to testify
upon that matter, the court in considering the condition
of the record, and determining therefrom the necessity or
propriety of giving further instructions, might take into
consideration the fact that the defendant had failed to
deny the truth of a matter so thoroughly established.
But, when the defendant under a charge of crime that
may result in his imprisonment for a term of years goes
upon the witness stand for the purpose of denying one of
the material and essential elements of the case against
him, it is not to be expected, much less required, that
he have in mind all the material matters that may have
been testified to in the case, and categorically deny every-
thing of importance that has been said against him. The
instruction given by the court in this case was to that
effect and was clearly erroneous. )

7. Other errors are complained of, and, indeed, it
would appear that the prosecuting witness was allowed
to testify to the contents of writings which she had sent
to the defendant, and which apparently were then in his
custody, without requiring the state to show that any
attempt had been made to procure the writings them-
selves. The court once remarked in the presence of the
jary that he considered certain evidence giver by one of
fhe state’s witnesses as the strongest kind of. evidence.
If this cause should be retried it is not to be presumed that
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these and similar errors will be repeated, and it is there-
fore not thought necessary to discuss them further.

For the reasons given, the judgment of the district
court is reversed and the cause remanded.

REVERSED.

GEORGE 8. MCCAGUE, APPELLEE, V. LEONE ELLER ET AL.,
APPELLANTS.

Fruep NoveMBER 22, 1906. No. 14,519.

1. Mortgages: ForECLOSURE: REDEMPTION. The right of redemption of
real property from a mortgage debt and the right to extinguish
that right by judicial foreclosure are mutual and reciprocal.

2. : SECOND FORECLOSURE. When the owner of a mortgage upon

real estate acquires by judicial foreclosure and sale the legal
title to all the mortgaged property, leaving an unpaid residue of
the mortgaged debt, and the proceedings are by accident or mis-
take incomplete in the respect that they leave an equity of
redemption in a part of the premises in the heirs at law of one of
the mortgagors, the plaintiff in such action, being the purchaser
at the sale, or his grantee, miay maintain an action to foreclose
the unextinguished equity of redemption for the unpaid residue
of the debt.

AprpPEAL from the district court for Douglas county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

J. W. Bller, C. G. McDonald and Benjamin S. Baker,
for appellants.

Charles Battelle, contra.

AwMmESs, C.

James W. Eller and Frances E., his ’wife, were the
owners in severalty each of an undivided half of certain
lots and a dwelling house situated thereon, and were in
joint occupanecy of the same as a homestead. In May,
1892, they joined in the execution of a note and of a
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mortgage of the premises for the sum of $5,000, and
interest, to the Globe Loan & Trust Company of Omaha.
In February, 1896, they also joined in a warranty deed,
then or soon afterwards duly made of record, conveying
the premises to Ida M. Dolan. In December, 1898, Mrs.
Eller died, leaving surviving her certain minor children
of the marriage, who, together with their father, con-
tinued to occupy the premises. Afterwards the Randolph
Savings Bank, having become the owner of the note and
mortgage by purchase and assignment, began an action of
foreclosure to which James W. Eller and Mrs. Dolan, as
the apparent owner of the equity of redemption or
fee title, and her husband, were made parties.” The Do-
lans made default, but Eller answered, alleging, among
other things, that the deed to Mrs. Dolan was executed
and delivered by way of mortgage to secure an indebted-
ness. The action proceeded to a decree of foreclosure,
but the order of sale was stayed for the statutory period
at the request of Eller. After the expiration of the stay
a stipulation was entered into between the plaintiff and
Eller, by which the latter was released and discharged
from liability to a deficiency judgment, and was permitted
to retain possession of the premises for the term of one
year, without payment of rent, in consideration of his
agrecment not to resist a sale of t"~ premises, or a con-
firmation thereof, under the decrec. A sale was there-
after had and duly confirmed for $4,667, leaving an un-
paid residue of several hundred dollars of principal and
interest, the plaintiff in foreclosure being the purchaser,
to whom a sheriff’s deed was issued.

The Randolph Savings Bank became insolvent and
passed into the hands of a receiver, who sold the title
acquired at the foreclosure sale to the plaintiff in this
case, and executed and delivercd to the latter a deed pur-
porting to convey the premises to him. The note re-
mained in the hands of the attorney, in the foreclosure
suit, of the Randolph Savings Bank, and was delivered
to the plaintiff McCague without further consideration.
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Afterwards the plaintiff successfully prosecuted a suit in
forcible detainer against Iiller and obtained a writ of res-
titution against him. Eller then departed from- the prem-
ises, but the children of Mrs. Eller, some of whom had
- attained to their majovity, remained in possession of the
premises claiming to be owners of an undivided half of
the same as the heirs at law of their mother. It thus ap-
pears that the action of foreclosure way incomplete in the
respect that the heirs at law of Mrs. Eller were not
parties to, and their equity of redemption was not ex-
tinguished by, it. This is an action against the beirs to
foreclose their equity of redemption in an undivided half
of the premises for the unsatisfied portion of the mort-
gage debt. There was a decree for the plaintiff in the
lower court, from which the defendants appeal.

So far as appears, the first actual notice that the Ran-
dolph Savings Bank, or its receiver, or the plaintiff had
that the deed to Mrs. Dolan was intended as a mortgage
only, or that the foreclosure was incomplete, was when
the heirs set up their claim of ownership and right of
possession, after Eller had personally vacated the prem-
ises in obedience to the writ of restitution issued in the
forcible detainer suit. But, notwithstanding the purpose
for which the Dolan deed was executed and delivered, it
was effectual to convey the legal title to the premises.
Dodge v. Omaha & S. W. R. Co., 20 Neb. 276; Stall v.
Jones, 47 Neb. 706; Gallagher v. Giddings, 33 Neb. 222.
It follows, as a matter of course, that the foreclosure
decree, sale and deed operated to convey the legal title
to the purchaser at the judicial sale, leaving in the heirs
of Mrs. Eller nothing more than an equity of redemption
of an undivided half of the premises, and in James W.
Eller nothing at all. It follows equally, of course, that
the deed from the receiver, which it is not sought in any
way to impeach, conveyed the entire title to the plaintiff,
subject only to the equity of redemption in the heirs,
which it is sought in this action to foreclose. We can see
no room for doubt, upon principle or authority, that it
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also conveyed to the plaintiff the right to demand and
obtain such redemption or to apply to a court of equity
for its foreclosure. It is certain that no one else has
that right. The effect of the transaction was to extin-
guish the mortgage by a merger of it in the legal title to
the whole of the mortgaged premises, but a residue of the
mortgage debt, for a payment of which the lands had been
pledged, remains unsatisfied, and the equity of the heirs
of Mrs. Eller to redeem an undivided half of the premises
therefrom is still unextinguished. If this action had not
been begun, and they had desired to enforce their right
of redemption, against whom should their suit have been .
brought? Certainly against no one but the present plain-
tiff, in whom is vested the legal title which it would have
been the sole object of such an action to recover. It would
not be contended, we apprehend, that in such a case it
would have heen necessary for them to seek out the
mortgagee, or his insolvent assignee, or the purchaser -t
the foreclosure sale, the rights, interests and titles of all
of whom, as respects the realty, are united in the plaintiff.
Nor can it be contended, we think, that the Randolph Sav-
ings Bank, or its representative, after having prosecuted
the suit in foreclosure to a sale purporting to convey the
entire title, both legal and equitable, and after having
conveyed the premises by a deed of like purport through
its receiver, would be heard to assert any claim on account
of the unpaid residue of the mortgage debt, to the preju-
dice of its grantee, the plaintiff. 1t is evident beyond dis-
pute that the incompleteness of the foreclosure is due
to accident and misapprehension, and not to the intent
of the plaintiff therein, and it cannot be doubted that
if the latter had remained solvent and was prosecuting
this action it would be entitled to the decree appealed
from.

The right of redemption and the right to extinguish
that right by judicial toreclosure are mutual and recip-
rocal, and we have no doubt that the plaintiff has become
subrogated to the unpaid residue of the mortgage debt,
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in 50 far as the same is requisite for the protection of his
title, of which it is in equity one of the muniments. As
s said in Bmmert v. Thom pson, 49 Minn. 386:

“It has been well said that the doctrine of subrogation
has been steadily growing and expanding in importance,
and becoming more general in its application to various
subjects and classes of persons. It is-not founded upon
contract, but is the creation of equity, is enforced solely
for accomplishing the ends of substantial justice; and,
being administered upon equitable principles, it is only
when an applicant has an equity to invoke, and where
innocent persons will not be injured, that a court can in-
terfere. It is a mode which equity adopts to compel the
ultimate payment of a debt by one who in Justice and
good conscience ought to pay it, and is not dependent
upon contract, privity, or strict suretyship.” See also
Brobst v. Brock, 77 U. 8. 519; Rogers v. Benton, 39 Minn.
39; Givins v. Carroll, 40 S. Car. 413; Jackson v. Bowen, 7

«Cow. (N. Y.) 13.

The judgment in this case is the ordinary decree of
mortgage foreclosure and sale of the undivided half of
the premises for the satisfaction of the unpaid residue
of the mortgage debt. In our opinion it is right, and we
recommend that it be affirmed.

OLpHAM and EPPERSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opiniom, it is ordered that the judgment of the district

court be
AFFIRMED.
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ZACK THOSTESEN, APPELLEB, V. CHARLES 'W. DOXSEB ET AL,
APPBLLANTS.

Frozp NovEMBEE 22, 1906. No. 14,469,

Statute of Frauds: Lease. Under the provisions of section 5, ch. 32,
Comp. St., as amended in 1903, an oral contract for the leasing
of lands for a period of more than one year from the making
thereot is void.

ApPBAL from the district court for Custer county:
BrUNO O. HOSTETLER, JUDGE. Affirmed.

R. A. Moore, for appellants.
H. M. Sullivan, contra.

OoLpEAM, C.

This was an action in forcible entry and detainer origi-
nally instituted in the county court of Custer county, Ne-
braska and taken by appeal to the district court for that
county, where a jury was waived and the cause submitted
to the court on the following agreed statement of facts:
«Tt is stipulated between the parties that the defendants
entered into a written lease with the plaintiff on or about
the 1st day of March, 1904, whereby the plaintiff leased
to the defendants for the term of one year from March 1,
1904, the land described in the lease; that for the pasture
they were to pay him cash $125 and for the land planted
to small grain and corn they were to pay one-third ; that
sometime in December, 1904, the parties got together and
it was orally agreed that the defendant, C. H. Doxsee,
would not want the land for the year beginning March
1, 1905, but that the other defendant, C. W. Doxsee,
would want it for the period of one year from the 1st of
March, 1905, and it was orally agreed between the plain-
tiff and the defendant, Charles W. Doxsee, that he might
remain on the place for the period of another year from
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March 1, 1905, on the same conditions as were specified
in the original lease. It is further agreed that before the
beginning of this action in the county court notice as
required by law was served upon the defendants to quit,
and that at that time necither of them had planted any
crops, and that they were in poisession of said premises
under the old lease up to March 1, 1905. It is further
stipulated that in said oral lease it was specified that the
contract existing between them for the year up to March
1, 1905, should extend from March 1, 1995, to March 1,
1906, with all the conditions contained in said lease, with-
out it being signed anew, and the only change that should
be made to it was that C. H. Doxsce should be released
from its operations. And it was never the intention of
the parties to sign up or execute a mew lcase, but the
terms of the old lease were the terms of the mew oral
contract between the plaintiff and Charles W. Doxsee,
made in December, 1904.” ° .

It seems to us that the only legitimate conclusion to be
drawn from this stipulation is that there was a written
contract between plaintiff and the two defendants for the
leasing of the premises from March 1, 1904, to March 1,
1905, on the terms stated in the stipulation; that during
the month of December preceding the expiration of the
written lease there was a conversation between the three
parties to the contract, in which it was understood that
C. H. Doxsee did not desire to occupy the premises
beyond the term of the written lease, but that defendant
Charles W. Doxsee desired to lease the premises on the
terms contained in the written lease for the year begin-
ning March 1, 1903, and ending March 1, 1906; and that
the plaintiff agreed that he would make such an oral
lease with the defendant Charles W. Doxsee; that this
verbal contract was entered into three months before the
beginning of the lease; that a little while before the time
of the expiration of the written lease plaintiff rescinded
his oral contract for the lease of the premises to Charles
W. Doxsee, and served the statutory notice to quit the
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premises within three days after the expiration of the
written lease; and that after defendants’ failure so to do
plaintiff immediately instituted this suit in forcible entry
and detainer. The notice to quit was served before the
defendant Charles W. Doxsee had either entered into pos-
session under, or done any act in part performance of, the
oral agreement for the lease. Section 5, ch. 32, Comp. St.,
provides as follows: “Every contract for the leasing for
a longer period than one year from the making thereof, or
for the sale of any lands, or any interest in lands shall be
void unless the contract or some note or memorandum
thereof be in writing and signed by the party by whom
the lease or sale is to be made.” To our minds the agree-
ment between plaintiff and Charles W. Doxsee was
nothing more than an oral contract for the leasing of
lands for a period of more than one year from the making
thereof, which is denounced as void by the provisions of
the statute above quoted as it now stands as amended in
1903.

We therefore recommend that the judgment of the dis-
trict court be affirmed.

AMEs and EpPERsSON, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED,

]

NANcY E. CLINEBELL, APPELLEE, V. CHICAGO, BURLINGTON
& QUINCY RAILROAD COMPANY, APPELLANT.*

FiLep NovEMBER 22, 1906. No. 14,484,

1. Railroads: LiasiLiTy. A railroad company is not liable for injuries
caused by a team taking fright at the ordinary operation of a
train upon its road. Hendricks v. Fremont, B. & M. V. R. Qo., 67
Neb. 120, followed and approved.

* Rehearing denied. See opinion, p. 542, post.
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2. Evidence examined, and held insufficient to sustain the judgment of
the trial court.

APPEAL from the district court for Custer county:
BrUNO O. HOSTETLER, JUDGE. Reversed.

J. W. Deweecse and F. E. Bishop, for appellant.
N. T. Gadd, R. Q. Moore and J. H. Broady, contra.

OLpHAM, C.

This is an action for personal injuries, and is here for a
second review by this court. At the first hearing a
judgment in favor of the plaintiff was reversed because
plaintiff’s petition failed to allege any negligent act on
the part of the defendant which was the proximate cause
of the injuries. The opinion is reported in 5 Neb. (Unof.)
603. After the reversal of the judgment an amended
petition was filed and issues joined, and on a trial to the
court and jury plaintiff again secured a verdict and
judgment, from which defendant appeals.

The only alleged error called to our attention in the
brief of the appellant, which it will be necessary to con-
sider, is as to the sufficiency of the testimony to support
the judgment. There is no serious dispute as to the man-
ner in which plaintiff’s injuries were received. It appears
that she was driving home with a gentle team in an
open top buggy along a highway, which for some distance
near the place of the accident runs nearly parallel to de-
fendant’s right of way. The general direction of the pub-
lic highway is east and west, and the defendant’s right
of way crosses it at the place of the accident, running in
a southeasterly direction. West of the crossing there is
a cut about 300 feet long and about 7 feet deep. At the
crossing the railroad embankment is about 12 feet high,
with an approach leveled back about 37 feet, by which
the wagon road crosses the track at right angles. Before
reaching this approach the road follows a depression or
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gully north of the railroad and comes up an ineline to the
level of the embankment. Just as plaintiff had driven
to the top of the incline to turn in on the approach to
the crossing, a freight train came out from the mouth
of the cut, and probably caused plaintii’s team to shy
and frighten plaintiff so that she jumped or fell from
the buggy and received the injuries complained of.
Plaintiff’s account of the accident is rather incoherent,
probably because she was dazed from fright, as appears
from the following extract from the record: “Q. State
to the jury what happened. A. Well, I was driving along
and I was careful. I was careful and looking. I didn't
think of the train or nothing coming for I couldn’t sce.
It was my view right towards home to see a train, but I
didn’t see any. I supposed maybe it had gone down. I
didn’t know and I drove along there, didn’t hear any
sound or nothing, and I drove up on the crossing, pretty
near to the crossing, and the first thing I knew the horses
threw their ears up, pricked their ears up, and that’s all
I know. I don’t know how I got out or nothing. * * *
Q. What happened afterwards, if you know? Where did
you go? A. Well, when I come to myseclf the train was
done gone, I discovered. I got up the best I can, I don’t
know how, but I was frightened, when I got up I saw my
fingers was cut here and here (indicating), and I hobbled
up and I discovered the box was loose from the buggy,
and I didn’t know what to do, anyway. I don’t know how
I got around, but I got around some way; and when I
went to get the horses around and went to fastening up
the tugs I was all this nervous. I didn’t see any hurt, but
I was bloody here, and I was just so nervous I couldn’t
fasten the tugs at all, but I got them fastened and I dis-
covered the footsteps to get into the buggy, and I just
threw my foot up on them, and I got into the buggy, and
the team started off with me. When I got on the track
everything was turned blind. I was turned blind. I
couldn’t see. I squatted right down in the buggy, and
the team took me home. That is all I know about that.”
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She also testified that she did not hear either the bell
or the whistle before seeing the train. It was fur-
ther established that when she got home she was in
a dazed, partially unconscious condition, and bore evi-
dence of severe and painful injuries from her fall.
Numerous witnesses, at various distances ranging from a
quarter to a half a mile from the railroad, testified that
they heard neither the bell nor the whistle when the train
passed the crossing. The only witnesses, other than the
plaintiff, who saw the accident were two brakemen on de-
fendant’s train. The brakeman near the front end of the
train testified that he saw the horses turn slightly away
from the track when the train approached, and saw plain-
tiff jump from the buggy. The brakeman who was on the
caboose testified that, when his car passed -the team,
plaintiff was standing by the horses and apparently hold-
ing them. All the employees in charge of defendant’s
train testify positively that the whistle was sounded at
the whistling post 200 feet west of the crossing, and that
the bell was rung continuously while passing through the
cut and over the highway.

The only negligent act relied upon by plaintiff as the
proximate cause of the injury was the defendant’s failure
to ring the bell and blow the whistle on approaching the
crossing, it being contended that if these signals had
been given plaintiff would have heard them and would
have remained down in the gully until the train had
passed, and would thus have escaped the accident. While
the failure to give these signals on approaching a public
crossing constitutes statutory negligence, yet, unless such
negligence is' shown to be the proximate cause of the in-
juries complained of, proof of this fact alone is not suffi-
cient to show a right of recovery. Even though we were
willing to concede that the negative testimony of plain-
tiff’s witnesses, as against the positive declarations of the
persons in charge of the train, is sufficient to sustain
.the finding of the jury that the statutory signals were
not given at the crossing, we are still unable to see how,
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without entering on the domain of remote speculation,
we could conclude that such failure was the proximate
cause of plaintiff’s injury. The contention that plaintitf
would not have driven up onto the approach of the cross-
ing if she had heard the statutory signals is purely con-
jectural and unsupported by any testimony contained in
the record. To our minds, the only logical conclusion
that can be deduced from the facts surrounding the acci-
dent is that the proximate cause of the injury was the
fright either of plaintiff or her team at the ordinary
operation of a passing train. In the recent case of Hen-
dricks v. Fremont, E. & M. V. R. (0., 67 Neb. 120, it was
held that “a railroad company is not liable for injuries
caused by a team taking fright at the ordinary opera-
tion of a train upon its road.”

We therefore conclude that the evidence is insufficient
to sustain the judgment, and we recommend that the
judgment of the district court be reversed and the cause
remanded for further proceedings.

AMES and EppPErsoN, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for further proceedings.

REVERSED.

The following opinion on motion for rehearing was filed
April 4, 1907. Rehcaring denied:

OLpHAM, C.

Counsel for plaintiff below have filed a very clear, con-
cise, and well-directed brief in sapport of a motion for a
rehearing in this case, in which they ask us to set out
more specifically our views on the liability of a railroad
company for injury occasioned at or near a public crossing,
where the failure to comply with the statutory require-
ments of ringing the bell and blowing the whistle is estab-
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lished. In compliance with this request we would say that
it is always a violation of the statute to neglect to give these
signals at the distances from public crossings therein pre-
scribed, and such failure subjects the railroad company to
the penalties prescribed, whether injuries occur from such
cause or not. But, where the failure to give these signals
is relied on as actionable negligence in seeking to recover
for injuries received at or near the crossing, such failure
must be shown by competent testimony to have been the
proximate cause of the injuries complained of, that is,
it must stand in relation to the injuries as cause to
effect. Now, in the case at bar, there is no dispute as to
how the injury was received. The plaintiff was in her
buggy on the public voad, about 30 fect from the railroad
track, when the freight train came along. She probably
became frightened at the train, and jumped from the
buggy and was hurt. The team did not run away and
cause the injury, but remained standing while the train
passed, and until the plaintiff had hitched up the loose
tug and replaced the fallen tongue in the neck-yoke,
when she drove home. We think there can be no question
that the proximate cause of this injury was plaintiff’s
fright at a moving train operated in an ordinary manner.
There can be no doubt, under the testimmony, that if she
had remained in the buggy no injury would have befallen
her. Consequently, her misfortune falls within the large
class of regrettable casualties for which no one is legally
to blame. We therefore recommend that the rehearing
be denied and the former opinion adhered to.

AMES and EPPERSON, CC., concur.

By the Court: Motion overruled,
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JAMES MERRIMAN, APPELLANT, V. GRAND LODGE DEGREE
OF HOXNOR, ANCIENT ORDER OF UNITED WORKMEN OF
NEBRASKA, APPELLEE,

FiLEp NoVEMBER 22, 1906. No. 14,497.

1. Insurance: APPLICATION. Where a married woman is the holder of
a policy of life insurance, it is not a false representation for her
to sign a certificate, when she is pregnant, stating that she is in
sound bodily health, if the certificate is otherwise true.

‘Where a married woman is an applicant for life in-
surance in a company that issues policies on the lives of married
women, she is not required to inform the company of evidence
of pregnancy discovered subsequently to her physical examination
and application.

APPEAL from the district court for Lancaster county:
ALBERT J. CORNISH, JUDGE. Reversed.

T. J. Doyle, for appellant.
A. G. Greenlee, contra.

OrpHAM, C.

This was an action on a fraternal benefit certificate
issued by the defendant to Katherine Merriman, deceased,
payable at her death to her husband, plaintiff in this
action. The death of Katherine Merriman, her initiation
into the order, the issuance of the certificate, and the pay-
ment by the deceased of all dues and assessments in con-
formity with the by-laws of the order and the provisions
of the policy are all admitted. The sole defense relied
on is that the deceased made false representations in her
application for the benefit certificate in the order, it being
alleged that she falsely represented that she had not had
paralysis prior to making her application for membership,
and that she had falsely represented that she was not
pregnant at the time of such application. Defendant’s
testimony was all directed to the support of these two
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allezed false representations. On a trial of these issues
to the court and jury, there was a verdict and judgment
for the defendant, and the plaintiff appeals to this court.

For an intelligent review of the assignment of error in
the plaintiff’s brief, which, we think, is worthy of serious
consideration, it is essential to review the admitted as
well as the disputed questions at issue in this case. The
defendant society, the Degree of Honor of the Ancient
Order of United Workmen of Necbraska, is primarily a
social organization for women bearing certain relation-
- ship to the members of the Ancient Order of United
Workmen. Any woman bearing the required degree of
relationship to a member of the parent order is eligible to
social membership in defendant’s order, but there is also
within the order a benefit department for the purpose of
providing life insurance for those of the memebers who
may be found to come within the requirements as to age
and health. On the 11th day of September, 1902, Kath-
erine Merriman made application for membership in the
Mistletoe lodge, No. 104, of Lincoln, Nebraska, a sub-
ordinate lodge of the defendant order, and, on the 18th
day of October she signed an application for membership
in the benefit department and submitted to a physical ex-
amination by the examining physician of the department
under the rules of the order. This application could
not be acted upon until the applicant had been initiated
into the order, and on November 27 foHowing she pre-
sented herself and was initiated. After her initiation,
her application and the report of the examining physician
thereon and the certificate of membership were presented
to the grand medical examiner of the order and approved,
and forwarded to the Grand Recorder, and on the 17th day
of December the benefit certificate sued on was issned and
sent to the deceased. Between the time of making appli-
cation and the time of final issuance of the certificate
there had been a lapse in payment of dues and as-
sessments, which required, under the rules of the order,

38
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a certificate of health before the back dues could be re-
ceived and the benefit certificate be made effective. The
before the policy was issued: “I, Katherine Merriman,
lowing health certificate, which she signed and returned '
before the policy was issued: “I, Katherine Merriman,
a member of Mistletoe lodge, No. 104, located at Lincoln,
in the state of Nebraska, to whom benefit certificate No. —
was issued in the beneficial department of the Grand
Lodge Degree of Honor, A. O. U. W. of Nebraska, having
been suspended from all the rights, benefits and privileges
of the said department, by reason of nonpayment of assess-
ment No. —, which suspension and forfeiture occurred
within a period of three months prior to the date of this
certificate, and desiring to be reinstated in said de-
partment as provided by the laws thereof, do hereby
certify and warrant that I am, at this date, in sound
bodily health, and that I agree that the reinstatement of
myself as a member of the department based upon this
certificate shall be valid and binding only upon the con-
Jition that the statement herein contained, relating to my
bodily health, is true in every respect upon the day and
date recorded on this certificate. (Signed) Katherine
Merriman.”

In the application for membership there are two lists
of questions or interrogatories, one list to be answered by
the applicant, and the other to be answered by the examin-
ing physician from his personal examination of the appli-
cant. Among the questions propounded to and answered
by the applicant was the interrogatory, “Have you ever
had paralysis?’ This question appears from the applica-
tion to have been answered, “No.” Among the questions
which the examining physician was required to answer,
when the applicant was a married woman, is, “Is she now
pregnant?” The physician answered this question, “No.”
Now, it is without dispute in the record that plaintiff’s
wife died on the 10th day of April, 1903, from placenta
previa, or hemorrhage in childbirth. - There was evidence
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in the record, offered by the defendant, tending to show.
that the deceased had suffered from a partial stroke of
paralysis about 18 months before making her application
for membership in the order, but, on the other hand, it was
contended by plaintiff that her ailment at that time was
of a temporary character, a mere prelude to childbirth,
and a symptom caused by pregnancy and of temporary
duration, and plaintiff introduced testimony strongly
tending to show that after the applicant’s confinement
she recovered her normal robust health, and engaged in
hard labor, and was, at least apparently, in excellent
physical condition until the day before her death.

As there is little or no competent testimony in the
record pointing to paralysis as a contributing cause of
Katherine Merriman’s death, it is highly probable that
the jury returned a verdict for defendant on the theory
that the applicant had fraudulently concealed her condi-
tion of pregnancy from defendant’s examining physician.
While the examining physician testified that he made a
careful physical examination of deceased, yet he said that
he saw no outward signs of pregnaney and relied on de-
ceased’s statement that she was not in that condition.
He also testified that from his examination he believed
her to be a first-class risk for insurance. Now, from the
fact that a fully developed child was born to the deceased
about six months after the examination, it is clearly
established that she was about three months pregnant
when the examination was made, so that the material
question is whether or not she fraudulently and know-
ingly misrepresénted her condition. The testimony of the
medical experts in this case shows that before the quick-
ening period pregnancy cannot be detected from general
symptoms, and that the quickening period ordinarily
occurs during the fourth or fifth month of pregnancy.
Consequently, the evidence is very slight that tends to
show that the deceased knew of her pregnancy on the 18th
day of ‘October, 1902, but it is much stronger on the prob-
ability of her having knowledge of such fact on the 1st
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of December following, for that date was probably, under
the testimony, within the quickening period.

At the trial of the cause plaintiff asked for an instruc-
tion which, in substance, confined the applicant’s knowl-
edge of the truth of her answers to the question to the
time when the application was signed. The court refused
to give this instruction, and told the jury in paragraph 3
of instruction on its own motion: “In considering the
question whether any statement made by the deceased,
Katherine Merriman, was true or false, you should con-
sider it as of the time she signed the application, up to
and including the time when the contract between her
and the defendant company was completed, being the
time of the final approval of the application by the com-
pany, to wit, December 17, 1902. This is true, for the
reason that up to the time of the final approval of the
application it would be her duty to correct any statement
contained in her application made by her which she sub-
sequently learned was false.” The learned trial court
evidently gave this instruction on the theory that the
health certificate signed on the 1st day of December
amounted to a reaffirmation of each of the answers to the
questions contained in the original application. To our
minds this would extend the scope of the certificate much
beyond what might reasonably have been within the mind
of the party signing it. :American Order of Protection v.
Stanley, 5 Neb. (Unof.) 132, and Geare v. United States
Life Ins. Co., 66 Minn. 91. This certificate should be con-
strued so as to resolve all doubts and ambiguities con-
tained in it, if any there be, in favor of the insured or her”
beneficiary, and, so construed, it simply warrants that
the applicant was in sound bodily health at the time she
signed it. It will not do, in sound morals, for an insur-
ancc company to issue risks on the lives of married women
between the ages of 18 and 45 years, without anticipating
the probability of the holders of such policies obeying
the divine mandate to be fruitful and multiply and re-
plenish the earth, and a condition, either in the by-laws,
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articles of association, or certificate of benefit, providing
for a forfeiture in the event that the holder should be-
conie pregnant at any time would be clearly void as
against the highest principles of religion, morality, and
common decency. Consequently, when an application is
made and approved, there is no duty on the holder of the
certificate issued on such application to notify the com-
pany of any subsequently discovered evidence of preg-
nancy, nor would the fact, if subsequently discovered,
prevent her from certifying that she was in sound
bodily health, if such certificate is otherwise true.
The only representation here is as to her apparent state of
health, and all the evidence in the record shows that at
that time she was, to all appearances, a robust and
healthy woman. We are therefore impressed with the
opinion that the learned trial judge erred in refusing the
instruction asked by the plaintiff, as well as in giving the
third paragraph of instructions above set out, for under
this instruction the jury might have found the evidence
insufficient to carry knowledge of pregnancy to the de-
ceased when she made application on October 18, and
still sufficient to apprise her of such fact two months
later, December 17, when the certificate was issued.

We therefore recommend that the judgment of the dis-
trict court be reversed and the cause be remanded for
further proceedings.

AMES and EPPERSON, CC., concur.

By the Court: For the reasoné given in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings.

REVERSED.
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Segear v. Westcott.

JAMES SEGEAR, APPELLEE, V. GEORGE WESTCOTT, APPEL-
LANT.

Firep NoveMBER 22, 1906. No. 14,502.

Landlord and Tenant. The owner of land, in the possession of a
tenant whose lease provides that the Jessor may sell or dispose of
any part thereof by making a corresponding reduction in the
rent, may, without the consent of the lessee, dedicate a part
thereof to the public for a highway. :

APPEAL from the district court for Douglas county:
Howarp KENNEDY, JR., JUDGE. Reversed.

W. C. Lambert, for appellant.
J. W. Bller, contra.

EpPPERSON, C.

July 5, 1900, defendant agreed verbally to pay plaintiff
$25 a month for the privilege of hauling garbage over a
tract of land of which plaintiff was lessee. Defendant
paid the stipulated amount until August 5, 1901, and
plaintiff brings this action to recover for 22 months there-
after. Defendant admits the making of the contract, and
alleges that from and after August 5, 1901, he used a
public highway which the authorities of South Omaha
had established over plaintiff’s leased property. Plaintiff
denies that the highway was cstablished, and on this
issue alone the rights of the parties depend. The facts
relied on by defendant to prove the establishment of the
street are substantially as follows: In June, 1901, the
president of the United Real Estate and Trust Company,.
which was the owner of the land in controversy and
plaintiff’s lessor, made a written proposition to the mayor
and council of South Omaha, agreeing to cause the strip
of land here in controversy to be dedicated to the public
as a highway in consideration of $100, payable to his com-
pany, and a further consideration that the city would
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make certain specified improvements. Pursuant to this
proposition the city council issued its warrant to the
real estate company and proceeded with the improvement
of the road substantially as specified in the proposition
of the company. Afterwards the road was used generally
by the public, the plaintiff herein, however, at all times
maintaining that the public had no rights therein. The
warrant payable to the real estate company was not
called for, nor was it delivered, until after this suit was
instituted, when it was delivered to the company and
accepted. At no time did the company object to the
establishment of the street. In the district court the jury
returned a directed verdict for the plaintiff, and the de-
fenda .1t appeals.

The only theory upon which the plaintiff can recover is
that the alleged street was established without the payment
of damages to him and to the prejudice of his rights under
the lease. The evidence did not disclose the contents of the
lease. Defendant filed a motion for a new trial on account
of newly discovered evidence, alleging that since the trial
he had discovered that the plaintiff’s lease reserved to the
lessor the right to sell or dispose of the said tract of land,
or any portion thereof, and that in the event of the dispo-
sition of a part the lessor was to refund a proportionate
amount of the rent. A sufficient showing of diligence was
made by defendant. He shows that he did not know the
nature of the lease; that at the time of the trial the officers -
of the lessor, who were in possession of the lease, were not
within the jurisdiction of the court; that he had no reason
to believe it contained such a provision, and, further, that
plaintiff had previously told defendant, and at the trial in
the county court testified, that no person had a right to
acquire interests in said property without plaintiff’s con-
sent. The newly discovered evidence, if as alleged, will
show that plaintiff had no interest in the land which would
prevent his lessor from disposing of the tract in contro-
versy by a dedication thereof to the city for street purposes,
and in such an event the plaintiff herein cannot complain
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that the street was irregularly established. Ordinarily a
landlord cannot dedicate any part of the property leased
without the consent of the tenant. Where, however, the
lease expressly provides that the landlord may dispose of a
" part of the land, with a corresponding reduction in the
rental, such clause should be taken as a limitation of the
lessee’s estate and binding upon him. .

The court erred in refusing the defendant a new trial,
and we recommend that the judgment be reversed and the
cause remanded for a new trial.

AMES and OLbHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for a new trial.

REVERSED.

ALBERT BAHR, APPELLERE, V. CARL MANKE, APPELLANT.
Fep NovEMBER 22, 1906. No. 14,517.

Contract: BreacH: DaMAcGes. To entitle one to recover in an action
in damages for the breach of a contract, he must show that the
wrong done and the injury sustained bear toward each other the
relation of cause and effect. The damages which one has sus-
tained to entitle him to recover must be the natural and proxi-
mate consequence of the wrongful act complained of.

APPEAL from the district court for Lancaster county:
LincoLN FRrost, JUDGE. Reversed.

Billingsley & Greene and Berge, Morning & Ledwith,
for appellant.

George A. Adams, contra.

EPPERSON, C.

The parties hereto are brothers-in-law. That part of
their differences out of which this litigation grew may



VoL. 77] SEPTEMBER TERM, 1906. 553

Bahr v. Manke.

be stated as follows: In 1894, plaintiff purchased 160
acres of land, paying therefor in cash $1,400 and assum-
ing a mortgage held by one Hartwick for $1,800 due
August 3, 1897. At the time of the purchase plaintiff
gave defendant a mortgage on the land purporting to secure
a loan of $2,400 due March 1, 1899. Plaintiff alleges
that the consideration for this note was an advance to him
by defendant of $600 as a loan and the promise of defend-
ant to pay the Hartwick mortgage of $1,800. Defendant
contends that he advanced to plaintiff the full sum of
$2,400. These facts were in issue and determined in a
foreclosure suit instituted by Hartwick against the par-
parties hereto in Seward county. In that action defendant
herein by cross-petition sought to recover the full amount
of his $2,400 mortgage. The matter was adjudged
against him, and he was permitted to recover only the
$600 and interest. The foreclosure suit was instituted
in 1899. The decree of foreclosure was entered in Jan-
uary, 1900, and the land ordered sold to satisfy $2,126 due
Hartwick and $647 due defendant. Plaintiff herein
stayed an order of sale one year. April 16, 1901, the land
was sold under the decree to the defendant herein for
$2,805. From an order confirming the sale plaintiff
herein appealed to this court, where the order of confir-
mation was affirmed, and a mandate issued March 4, 1903.
See Hartwick v. Woods, 4 Neb. (Unof.) 103.

Plaintiff brings this action to recover damages, alleg-
ing that the conduct of defendant in failing to pay the
Hartwick mortgage and attempting to collect the full
amount of his own mortgage was wrongful, and that he .
was damaged because such conduct prevented him from
borrowing money with which to redeem from the lawful
incumbrance. In the court below plaintiff recovered judg-
ment for $1,987.37,"and the defendant appeals.

There is no contention by plaintiff that defendant con-
templated fraud at the inception of the agreement. When
the $2,400 mortgage was given to defendant, $1,800, which
was intended to redeem from the Hartwick mortgage, was
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left with one Hagensick, who never used it for the purpose
intended, nor did he repay it. Each party contends that
Hagensick was the agent of the other. This question we
consider was finally determined adversely to defendant
herein in the foreclosure case above referred to. There
is no evidence showing an obligation of defendant to pay
the principal of the Hartwick mortgage before its matur-
ity. It must therefore be considered that the defendant
herein, upon the maturity of the Hartwick mortgage,
broke his contract with plaintiff, and wrongfully main-
tained from that time until the decree of foreclosure was
rendered that he held a mortgage for $2,400 instead of
one for $600. This is the extent of the defendant’s wrong.
It will be observed that the foreclosure suit was not insti-
tuted until after the maturity of the defendant’s mortgage.
Plaintiff knew as carly as February, 1898, that defendant
had not paid the Hartwick mortgage and of his intentions
not to do so. He then attempted to borrow money with
which to pay all the incumbrances, and testifies that Hart-
wick promised to let him have the money, but changed his
mind upon hearing that defendant claimed to have a
mortgage for $2,400. Plaintiff at that time had a remedy
which would have afforded speedy relief. He should have
jnstituted an action to clear the title of his land from
the cloud of the $2,400 mortgage, or an action to require
the defendant to pay the Hartwick mortgage. Thereby
the interests of the parties would have been established,
and the amount of his liability fixed, and the title would
have been such that a loan could have been procured. No
greater relief, however, could have been granted in such
action than was granted later in the foreclosure suit. In
either event the courts were open to him. He awaited the
institution of the foreclosure suit to have the matter
adjusted. Had the defendant herein paid the Hartwick
mortgage, as he agreed, he would have been entitled to
foreclose his mortgage for the full amount, and on the
date of the decree plaintiff would have owed no less than
under the existing circumstances he owed on both mort-
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gages. There is no evidence that plaintiff had no money
with which he could have paid his indebtedness. There
was standing against his land an incumbrance of $2,400,
which he admitted owing, with interest. He has never
been required to pay a greater sum.

Plaintiff testified that during the pendency of the fore-
closure suit he attempted to borrow the amount necessary
to redeem. Even were we to presume that the plaintiff
. did all in his power after the decree of foreclosure to pro-
cure funds to redeem by mortgaging his land, and that he
failed on account of the security being insufficient, the
fact still would remain that the amount of the decree was
a legitimate indebtedness which would have existed had
the defendant never broken his contract.. It is elemen-
tary that the wrong done and the injury sustained must
bear toward each other the relation of cause and effect.
The damages which one has sustained to entitle him to
recover must be the natural and proximate consequence
of the wrongful act complained of. Fitzgerald v. Fitz-
gerald Construction Co., 44 Neb. 463; Sycamore Marsh
Harvester Mfg. Co. v. Sturm, 13 Neb. 210. After the
decree of foreclosure, and before sale, it was plaintiff’s
privilege to exhaust his resources in attempting to redeem.
Courts will consider that money is always in the market
and may be had upon real estate security at a reasonable
rate of interest. It is apparent in this case that the loss
of plaintiff’s farm by foreclosure was but the sequence of
his failure to pay his legal obligation, and not the result
of defendant’s wrongful conduect.

We recommend that the judgment of the district court
be reversed and the cause remanded for further proceed-
ings according to law.

AMES and OLDEAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for a new trial.

: REVERSED.
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WILLIAM A. GORDON V. CITY OF OMAHA,
Frep NovEmBrr 22, 1906. No. 14,311,

1. Attorney and Client. An attorney may, by virtue of his retainer,
receive and receipt for money due his client in a case in which
he is employed, and the act will bind his client, unless the party
paying it had notice of a revocation of the attorney’s authority to
act in the case.

2. Cities: NoricE. Notice affecting a city must, under section 7453,
Ann. St, be in writing and be served on the mayor, or acting
mayor, or, in the absence of both from the city, upon the city
clerk,

3. Petition: OBsEcTIONS TO EVIDENCE. An objection to the admission
of evidence on the ground that the petition does not state facts
sufficient to constitute a cause of action may be taken at any time
during the progress of the trial, and is not waived by answer or
failure to démur. Where the objection is sustained, and the
plaintiff elects to stand on his petition, or does not take leave to
amend the same, judgment should be entered for the defendant.

4. Officers: ASSIGNMENT OF SALARY. Whether a city officer may bind
the city by assigning his salary prior to the issue of a warrant
therefor not discussed or determined.

ERROR to the district court for Douglas county: WiL-
LIAM A. REDICK, JUDGE. Affirmed.

L. D. Holmes, for plaintiff in error.
Harry E. Burnam and 1. J. Dunn, contra.

DurrIE, C.

By the judgment of the district court for Douglas
county entered July 5, 1902, Frank E. Moores, mayor of
the city of Omaha, was directed to sign a certain warrant,
No. 53,327, for the sum of $1,600, payable to Samuel 1.
Gordon, and drawn by the comptroller of the city in part
payment of the salary of said Gordon as police judge of
the city of Omaha for the year 1901. The judgment of the
district court was, on appeal taken by the mayor, affirmed
by this court, and the warrant thereafter duly executed.
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J. W. Eller represented Judge Gordon as his attorney
in that case, and on or about April 14, 1903, the warrant
was delivered to Iller, who receipted the same as
attorney for Gordon and who obtained the money thereon
from the city treasurer. These facts are alleged in
the petition filed in this case, and it is further
alleged that on January 24, 1903, the said Samuel I.
Gordon sold and assigned to the plaintiff all his right,
title and interest in and to the sum of $2,500, due to him
for salary as police judge of the city of Omaha for the
year 1901, to be held by him as security for the payment
of certain debts of the said S8amuel I. Gordon, an itemized
statement of which is set forth in the petition. It is
further alleged that, before Eller presented the warrant
for payment, plaintiff notified Eller of the assignment to
him, and that he also notified the city treasurer that the
said salary due to Judge Gordon, and which was in part
evidenced by said warrant No. 53,327, had been sold and
assigned to the plaintiff, who was the only party entitled
to receive payment thereon. Judgment is prayed against
the city for the amount of said warrant with interest.
The answer alleges Eller’s emplovment as attorney for
Judge Gordon in the mandamus proceeding brought to
require the mayor to sign and deliver the warrant, anll
in numerous other cases in which Gordon was a party,
and that there was due him as fees for services rendered
said Gordon in his various suits a sum largely in excess of
the amount of the warrant; that it was agreed between
;Iudg'e Gordon and Eller that the latter should hold and
collect the warrant and apply the same upon fees due him
for legal services. It is also alleged in the answer that
Eller was the attorney of record for Judge Gordon in
the district and supreme courts in the case involving the
issuc of said warrant, and so remained until April 27,
1904, and that as such attorney he was authorized to re-
ceive and receipt for the same. The reply denies that
Eller remained the attorney of said Gordon or had any
power to receipt for said warrant, and alleges the assign-
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ment to him at a date long previcus to the payment of the
same to Eller. It reiterates the allegation of the petition
that the city treasurer had notice that the warrant and
the debt had been assigned to the plaintiff before the same
was presented for payment by Eller, and it denies any in-
debtedness from Judge Gordon to Eller on account of
legal services. The record discloses that a jury was im-
paneled and sworn, and that the evidence was in part ad-
duced, when defendant objected to any further evidence
being admitted, on the ground that the petition did not
state a cause of action. The district court sustained this
objection and, on motion duly made, directed the jury to
return a verdict for the defendant, which was accordingly
done. The motion for a new trial was overruled, and
judgment entered upon the verdict that the city of Omaha
¢o hence without day, and have and recover from the
plaintiff its costs.

If Eller, as attorney for Judge Gordon, had no author-
ity to receive and receipt for the warrant in question,
and to obtain the money thereon, then it is evident that
some one is still indebted to the legal owner of the war-
rant for the amount thereof. Section 3606, Ann. St,
provides, among other matters, that an attorney has power
“«go receive money, claimed by his client in an action or
proceeding, during the pendency thercof or afterwards,
unless he has Dheen previously discharged by his client,
and upon payment thereof, and not otherwise, to dis-
* charge the eclaim or acknowledge satisfaction of the
judgment.” This statute is merely declaratory of the
common law. The authorities are numerous and uniform
that an attorney, by virtue of his retainer, may receive his
client’s money in a case in which he is employed, and the
act will bind his client, unless the party paying it had
notice of a revocation of the attorney’s authority to act
in the case. Ruckman v. Alicood, 44 T11. 183; McGill v.
Me@ill, 59 Ky. 258; State v. Hawlkins, 28 Mo. 366; Yoa-
Jum v. Tilden, 3 W. Va. 167, 100 Am. Dec. 738. It is ad-
mitted that Eller was attorney of record for J udge
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Gordon, and, under our statute and the decisions above
referred to, he had authority to receive this warrant and
collect the money thereon, unless previously discharged
by Gordon and notice thereof brought home to the city.
Judgment having gone in favor of the city on a demurrer
ore tenus interposed to the petition, we must assume the
truth of the allegation that notice of the assignment of
this warrant to the plaintiff was given to- the city treas-
urer before its payment. An assignment of a judgment
is a revocation of the authority of the plaintiff’s attorney
to receive and receipt for the money due thereon, or to in
any wise control the judgment. If the plaintiff in a judg-
ment has parted with his right to control it by assigning
it to a third party, it cannot be questioned that the power
of his attorney ceased with such assignment, and that all
parties in interest having notice thereon deal with the
attorney thereafter in relation to the judgment at their
peril. Trumbull v. Nicholson, 27 111. 149. This requires
us to determine whether notice to the city treasurer of the
assignment of the warrant, or rather the salary repre-
sented by the warrant, was notice to the city, no plea of
any other notice being alleged in the petition, or of any
facts from which notice might be inferred, such as an
assignment on the record, or an entry or notice of record
of Eller’s discharge as attorney in the case. One of the
provisions of the Omaha charter is in the following lan-
guage: “The corporate name of each city organized under
or governed by this act, shall be “The City of ’ and all
or every process or notice whatever, affecting any such
city, shall be served upon the mayor, or acting mayor,
or in the absence of both of said officers from the city,
then upon the city clerk.” Ann. St., sec. 7453. This
statute undoubtedly contemplates a written notice, and
it certainly requires notice to the executive head of the
city, or, in his absence, to the clerk. No notice of the
kind required by statute is pleaded, and wé cannot judi-
cially change or amend the statute by holding that notice
to any other officer than the one mentioned in the-statute
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is sufficient. We conclude, therefore, that the allegations
of the petition, if established, would not entitle the plain-
tiff to a judgment.

Complaint is made, as we understand from the appel-
lant’s brief, that the court directed a verdict and entered
judgment thereon instead of dismissing the jury and the
plaintiff’s action. This requires us to consider what
order should be entered on sustaining a demurrer ore
tenus to the plaintiff’s petition. The rule is well estab-
lished that an objection to the admission of any evidence
on the ground that the petition fails to state a cause of’
action may be taken at any time during the progress of
the trial, and is not waived by answer or failure to demur.
Curtis & Co. v. Cutler, T Neb. 315; Ball v. LaClair, 17
Neb. 39. This is undoubtedly the correct practice under
our code. Section 94 of the code specifies the grounds
upon which a demurrer to a petition may be interposed.
Section 96 is as follows: “When any of the defects
enumerated in section ninety-four do not appear upon the
face of the petition, the objection may be taken by answer,
and if no objection be taken either by demurrer or answer,
the defendant shall be deemed to have waived the same,
except only the objection to the jurisdiction of the court,
and that the petition does not state facts sufficient to
constitute a cause of action.” In Marriott v. Clise, 12
Colo. 561, 21 Pac. 909, the supreme court of Colorado,
under a similar statute, sustained the district court in
allowing a demurrer to the plaintiff’s petition on the
ground that it did not state facts sufficient to constitute a
cause of action after trial and verdict, and the author-
ities are quite uniform that the objection to the’petition
upon this ground may be raised at any time. Montgomery
County Bank v. Albany City Bank, 7 N. Y. 459; Coffin v.
Reynolds, 37 N. Y. 640. The effect of such an objection
to the petition is not greater nor different from sustain-
ing a demurrer filed before answer.

Upon sustaining a demurrer to the petition, if the
plaintiff elects to stand thereon, or if he does not take
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leave to amend, final judgment in the case is entered
against him. This is the practice under the Ohio code
which we have adopted. Devoss v. Gray, 22 Ohio St. 159;
Wild, Journal Entries (3d ed.), p. 29. While the usual
practice may be to discharge the jury and dismiss the
plaintiff’s action upon sustaining a demurrer ore tenus
to the petition, the fact that the court directed a verdict
and entered judgment thereon is not material, and cannot
be held reversible error. The authorities are numerous
to the effect that, while a judgment on demurrer is a suf-
ficient bar to a second action between the same parties on
a cause involving the same facts, it is not a bar where the
petition in the second action sets out material facts which
were not passed upon in the first action. Keater & Skin-
ner v. Hock, Musser & Co., 16 Ia. 23; 1 Freeman, Judg-
ments (4th ed.), sec. 267; 2 Black, Judgments (2d ed.),
sec. 707; State v. Cornell, 52 Neb. 25. Tt is true that the
journal entry made in this case shows a judgment entered
on the verdict of a jury, but the whole record taken to-
gether shows that there was no trial on the merits, and the
whole record when produced, should the judgment be
pleaded in bar of another action based upon a sufficient
petition, will have no further force or efficacy as a bar than
a judgment entered for the defendant upon a demurrer
interposed to the plaintiff’s petition before answer filed.

We have discussed the case upon the theory that a
city officer may bind the city- by the assignment of his
salary prior to the issue of a warrant therefor. We do
not wish to be understood as having examined this ques-
tion or to have expressed any opinion thereon. We pre-
fer to leave it open for further consideration, it not being
necessary to a determination of the case. Finding no
reversible error in the record, we recommend an affirm-
ance of the judgment.

By the Court: For the reasons stated in' the foregoing
opinion, the judgment of the district court is

-39 AFFIRMED,
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WILL CAPROON, APPELLEE, V. HAYDEN W. MITCHELL,
APPELLANT.

Fmep NovEMBER 22, 1906. No. 14,494.

1. Appeal: Review. An order overruling a motion to strike from a
petition will not be reviewed on appeal when not assigned as
error in the motion for a new trial

2. Sales: RECOVERY oF PAYMENT. The plaintiff purchased a horse from
the defendant, giving his note for the purchase price. The horse
was lost to the plaintiff on account of a chattel mortgage made
prior to his purchase, and his note had been transferred before
due to a good-faith 'purchaser. Held, That he might recover from
the defendant the amount of his note and interest.

APPEAL from the district court for Antelope county:
JouN F. Boyp, JUDGE. Affirmed.

E. D. Kilbourn, for appellant.
0. A. Williams, contra.

DUFrIE, C.

In an action commenced in county court, Caproon
alleged that the defendant sold and delivered to him a
horse for the sum of $45, then duly paid by a promissory
note for that amount; that the horse at the time of the
sale was mortgaged to the Edwards-Bradford Lumber
Company, who thereafter took possession from the plain-
tiff, and that the horse was wholly lost to him. A trial
resulted in favor of the plaintiff, and defendant appealed
to the district court. The plaintiff’s petition in the dis-
trict court was the same practically as that filed in the
county court, except that it contained the additional aver-
ment that the note which plaintiff had given to defendant
on the purchase of the horse “had been sold and trans-
ferred by the defendant before maturity for a valuable
consideration, to the Clearwater State Bank.” In the
district court a motion was made to strike from the peti-
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tion this additional averment, for the reason that it pre-
sented an issue not raised or tried in the county court.
The motion to strike was overruled, and this ruling is
alleged as error. An examination of the motion for a new
trial discloses that the ruling of the court on this motion
was not alleged as error or urged as a reason why a new
trial should be granted. We cannot, therefore, consider
this assignment. Barker v. Davies, 47 Neb. 78. The evi-
dence taken upon the trial has not been preserved in a
bill of exceptions, and we have nothing before us but the
pleadings and the judgment entered. We can, therefore,
only determine whether the judgmeént is supported by the
pleadings. If the defendant was still in possession of the
note given him on the purchase of the horse, the plaintiff
would have a perfect defense thereto, but it was sold be-
fore maturity to a good-faith purchaser. As against this
purchaser the plaintiff has no defense. He has, therefore,
been damaged to the amount of his note and interest by
the horse being taken from him on a prior valid claim.
We discover no error in the record, and recommend an
affirmance of the judgment.

JACKSON,. C., concurs.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

MARGARET BATTLES, APPELLANT, V. HAGERMAN TYSON,
APPELLEE.

Frep NovEMBER 22, 1906. No. 14,500.

1. Slander: QUESTION FOR JURY. Unless words upon which a charge of
slander is based are plain and unambiguous in their meaning,
the meaning intended by the defendant and the understanding of
those hearing him should be left for the jury to determine,
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To charge a woman with being a lewd character, of using
her body for commercial purposes, and with keepfng a gambling
room is actionable per se.

APPEAL from the district court for Fillmore county:
LEesLIE G. HURD, JUDGE. Rceuersed.

I, B. Donisthorpe, for appellant.
Curtis & Waring, contra.

Durris, C.

The petition in this case alleges that the defendant, on
or about August 21, 1904, in a cowversation had with
divers persons, falsely and maliciously spoke and pub-
lished the following false and defamatory words of and
concerning her: “I want it understood that I am not
running a gambling house, and that if a girl could not
have decent company she has no business to have com-
- pany at all; that she had three men in her room with
her.” It is further alleged that in the presence and
hearing of others the plaintiff falsely and maliciously
did speak and publish the following false and defamatory
words of and concerning the plaintiff: “She was locked
up in her room with three men in my house, and after
they had gone I found an empty whiskey bottle on her
table.” It is further alleged by way of innuendo that the
defendant, in so speaking of the plaintiff, intended, and
that it was so understood by those hearing him, that the
plaintiff was entertaining company which was not decent,
and was running a gambling room in his house; that she
was a woman of immoral character, using her body for
commercial purposes, and that she had three men in her
_room with her for that purpose; that she was a young
woman of lewd character, permitting men to enter her
room and lock the door for sexual intercourse, and that
she was in the habit of using intoxicating liquors. The
defendant interposed a demurrer to this petition, which
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was sustained by the court, and the plaintiff electing to
stand on her petition, her action was dismissed.

The district court undoubtedly sustained the demurrer
upon the theory that the words spoken did not charee
a criminal offense, and, as the petition did not allege
special damages suffered by the plaintiff on account of the
alleged slander, that it did not state a cause of action.
The defendant, by demurring to the petition, admits
speaking words as alleged: Whether they would bear the
construction placed upon them in the petition, and
whether those hearing them so understood them, is, we
think, a question for the jury, and not for the court. It is
true that no innuendo can give to plain and unambiguous
words a meaning different from that in which they are
generally understood, but in this case it does not require
any far stretch of the imagination to accept the meaning
contended for by the plaintiff in the use of the words
defendant admits he used in speaking of her. As said
by the supreme court of Minnesota in Stroebel v. Whitney,
31 Minn. 384, 18 N. W. 98: “It is going too far to argue
that words must necessarily bear a criminal import, in
order to render them actionable per se. It is not enough
to show by ingenious argument that they might possibly
admit of some other meaning. * * * Tt is not neces-
sary that the words should make the charge in express
terms. They are actionable if they consist of a statement
of facts which would naturally and presumably be under-
stood by the hearers as a charge of crime.” Newell, in his
work, Slander and Libel (2d ed.), ch. 7, sec. 5, says:
“There is no offense which can be conveyed in so manv
multiplied forms and figures as that of incontinence. The
charge is seldom made, even by the most vulgar and
obscene, in broad and coarse language. If the language
used is such that in its ordinary acceptation a person of
ordinary understanding could not doubt its signification
it will be prima facie sufficient.”

We have not had occasion to determine whether a
charge of unchastity brought against an unmarried woman
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is actionable per se. By the strict rules of the common
law it was not; and special damages because of the charge
“had to be alleged and shown. That this rule was unsatis-
factory to many courts is shown by the expression of the
judges. In Lynch v. Knight, 9 H. L. Cas. 577, Lord
Campbell said: “I may lament the unsatisfactory state of
our law, according to which the imputation by words, how-
ever gross, on an occasion, however public, upon the
chastity of a modest matron or a pure virgin, is not action-
able without proof that it has actually produced special
temporal damages to her.” Lord Brougham, in a separate
opinion, commenting on this statement, gaid: ‘“Instead
of the word ‘unsatisfactory’ I should substitute the word
‘harbarous.’ ”’

In Smith v. Silence, 4 Ta. 321, the supreme court of
Iowa, on examining the question, mentions a number of
states, among which are North Carolina, South Carolina,
Indiana, Illinois, Kentucky and Alabama, in which the
rule has been modified by statute; and other states, includ-
ing Massachusetts, New Hampshire, Connecticut, Ohio
and Pennsylvania, in which, by the decisions of their
courts of last resort, it is now held that charging a woman,
married or unmarried, with unchastity is actionable
without proof of special damages.

It may be admitted that, if there was nothing else than
the number of cases holding to the old common law rule,
and if our action here had nothing else to influence or
recommend it, we would be compelled to follow that rule;
but as society is now constituted, a female against whom
the want of chastity is established is driven beyond the
reach of every courtesy and charity of life, and sometimes
even beyond the portals of humanity. By common con-
sent such an imputation is now everywhere treated as the
deepest insult and the vilest charge that could be given or
inflicted upon the victim or her friends. She is denied
the society in which she has been wont to move. If in
want of employment, her character is gone, and her
chance for self-support is injured beyond redress. In our
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judgment, such a charge is more damaging in its effect
than many which are most severely punished by our penal
laws. If, as alleged by the plaintiff, the defendant, by
the words spoken of her, meant, and intended to mean,
that she was offering her body for sexual intercourse, or
was the keeper of a room where gambling was carried on,
and this was the meaning understood by those to whom
the words were spoken, they are actionable per se, and
no special damages need be alleged or shown in order _o
sustain the action. )

We recommend a reversal of the judgment and remand-
ing the cause for trial.

JACKSON, C., concurs.

By the Court: Ior the reasons stated in the foregoiﬁg
opinion, the judgment of the district court is reversed and

the cause remanded for a new trial.
REVERSED,

DAwes COUNTY, APPELLEE, V. SIOUX COUNTY, APPELLANT.,
FrLep NovEMBER 22, 1906. No. 14,522,

Costs: CHANGE OF VENUE. The county from which a change of venue
in a eriminal case is taken is not liable to the county in which the
trial is had for the fees of such jurors of the regular panel as
did not sit upon the trial of that case.

APPEAL from the district court for Sioux county: WiL-
L1aM H. WESTOVER, JUDGE. Reversed.

M. J. O’°Connell, for appellant.
J. H. Porter, contra.

Dtrrig, C.

Charles Russell was informed against for the crime of
murder in the county of Sioux. The venue was changed to
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Dawes county and the trial there had. We understand
from the record that Sioux county has paid the per diem
of the jurors actually sitting on the trial of the case, and
refuses to pay for jurors drawn upon the regular panel
and who did not sit upon the trial, but who were detained
for five days during which the trial was in progress. The
case was tried to the court without a jury, and judgment
entered in favor of Dawes county for the amount claimed.
From this judgment the county of Sioux has taken an
appeal. ’

At the conclusion of the trial of the case of State v.
Russell, the clerk of the district court for Dawes county
made out a certified statement of all costs and fees in the
“case and forwarded it to the county clerk of Sioux county,
and the county board of that county audited and allowed
all such costs and fees except the per dicin of the jurors of
the regular panel who were not actually engaged in the
trial of the case. No appeal was taken from the action of
the board, and, while notice was given to the several jurors
of the disallowance of a part of the claim made for their
fees, no such notice was given to the county of Dawes.
The appellant now claims that the only remedy existing
in favor of any party dissatisfied with the action of the
board was by an appeal to the distriet court, and that
Dawes county, although having paid the fees, cannot
present a second claim for the fees disallowed, but is
barred of its remedy because of its failure, or the failure
of the jurors, to take an appeal from the action of the
board when the claim was first before them. We do not
think it necessary to discuss the question of procedure.
In our view of the case, the county of Dawes was entitled
to recover jury fees to the amount only that was paid to
the jurors actually sitting upon the trial. That part of
section 456 of the criminal code, relating to the costs in-
curred on a change of venue in a criminal case, is as
follows: ¢“All costs, fees, charges, and expenses accruing
from a change of venune, together with all costs, fees,
charges, and expenses made or incurred in the trial of, or
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in keeping, guarding, and maintaining the accused, shall
be paid by the county in which the indictment was found,
and the clerk of the trial court shall make a statement of
the costs, fees, charges, and expenses aforesaid, and certify
and transmit the same to the clerk of the district court
where the indictment was found, to be by him entered
upon his docket and collected and paid as if a change of
venue had not been had.” A statute nearly similar to our
own has received a construction by the supreme court of
of Iowa. In the case of Jones County v. Linn County, 68
Ia. 63, it was held: “When a criminal cause is tried in a
county other than the one in which the offense was com-
mitted, the latter county is liable to the county where the
trial is had for all of the fees paid to the jurors engaged in
- the trial.” If the jurors engaged in the trial of the case
are to look to the county from which the change of venue
was taken for their fees, which we do not determine, cer-
- tainly the remainder of the regular panel should not be
compelled to do so, and it is only the costs, fees, charges
and expenses of the trial that are to be certified by the
clerk of the court of the county where the trial is had to
the clerk of the county where the indictment was found.
We do not wish to be understood as saying just what
charges and expenses may be collected from the county
from which the change was taken, but we are satisfied that
such county is not liable for the fees of the jurors of the
regular panel not actually sitting on the trial.

We recommend a reversal of the judgment and remand-
ing the cause for another trial.

JACKSON, C., concurs.

By the Court: For the reasons stated in the foregoing
opinion, the judgment is reversed and the cause remanded

for further proceedings.
REVERSED.
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First Nat. Bank of Madlson v. School Dlstrict.

FIRST NATIONAL BANK OF MADISON, APPELLANT, V. SCHOOL
DISTRICT ET AL., APPELLEES.

Fiep NovEMBER 22, 1906. No. 14,483,

1. Principal and Surety: CoNrracT: CoONSTRUCTION. Where a bond
given by a contractor, conditioned on the faithful performance of
a building contract on his part, provides that in case of default
on his part the surety may take possession of the building and
complete the work, and that in such event “the reserve in the
hands of the owner (of the building), together with any other
moneys due or to become due,” shall be paid by the owner to the
surety, in order to determine the rights of the surety under such
provision the building contract proper and the bond should be
construed together as constituting a trilateral comtract inter
partes. .

In such case, where the contractor defaults and the surety
completes the building according to contract, the latter does not
stand in the position of assignee with respect to the “regerve” in
the hands of the owner and “other moneys due or to become
due,” but as an original party to the trilateral contract,

. ASSIGNMENT. Future earnings or profits under an existing
contract either public or private are agsignable.

3.

APPEAL from the district court for Madison county:
JorN F. Boyp, JUDGE. Reversed with directions.

Allen & Reed, for appellant.

Kennedy & Learned, Moyer & Foster, Mapes & Hazen,
8. 0. Campbell, M. D. Tyler and Samuel J. Tuttle, contra.

ALBERT, C.

This is an appea,l from a decree of the district court for
Madison county, directing the payment of a fund in court
to certain of the appellees, and excluding the appellant
from participation therein. There appears to be no dis-
pute as to the facts. The record shows that on the 21st
day of June, 1900, Frank Moore entered into a contract
in writing with. a school district in Madison county,
whereby he agreed to erect a school building and furnish
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the labor and material therefor for $11,400, to be paid in
instalinents as follows: “On or about the first of each
month during the progress of the work the architect shall
prepare an estimate of the value of the materials furnished
and the labor performed by the contractor during the pre-
ceding month and shall deliver such estimate in writing
certified to over his signature to the contractor. Upon
presentation of such estimate and certificate to the owner
by the contractor the sum of 85 per cent. of the amount of
such estimate will be paid by the owner to the contractor.
The final payment shall be made within ten days after this
contract is fulfilled.” A bond in the penal sum of $G,000
being required of the contractor, conditioned on the faith-
ful performance of his part of the contract, he made writ-
ten application” therefor to the Fidelity & Deposit Com-
pany of Maryland, which application contains the follow-
ing clause: “And I do further agree in the event of any
breach or default on my part of the provisions of the con-
tract hereinbefore mentioned that the Fidelity & Deposit
Company of Maryland, as surety upon the aforesaid bond,
shall be subrogated to all my rights and properties as
principal in said contract, and that deferred payments and
any and all moneys and properties that may be due and
payable to me at the time of such breach or default or that
may thereafter become due and payable to me on account
of said contract shall be credited upon any claim that may
be made upon the Fidelity & Deposit Company of Mary-
land under the bond above mentioned.” The surety com-
pany furnished the bond, becoming surety thereon, which
was accepted and approved by the school district on the
28th day of June, 1900. It contains, among other pro-
visions, the following: ¢“If the said principal shall aban-
don said contract or fail to comply with any or all of the
conditions of said contract to such an extent that the
same shall be forfeited, then said surety, upon the notice
above stated, shall have the right and privilege in its op-
tion to sublet or complete said contract, whichever gaid
surety may elect to do, provided it is done in accordance
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with said contract; and if said contract shall be bublnt or
complcted by said surety, then the reserve in the hands of
the said owner, togefher with any other moneys due or to
become due, shall be paid by said owner to said surety, at
the times mentioned in said contract, on account of any
loss or expenses arising out of said contract and any loss
or expenses sustained by said surety in subletting or com-
pleting said contract; and if said owner shall complete or
relet the said contract, then all reserve, deferred payments
and any or all other moneys and properties at that time
due and payable or that thereafter may become duc and
payable to the said principal under and by virtue of said
contract shall be credited upon any claim the said owner
may make upon said surety because of the failure of said
principal to comply with the terms of said contract; if any
suits at law or proccedings in equity are brought against
said surety to recover any claim thereunder, the same must
be instituted within six months after the completion of
the work specified in said contract.” At the time the bond
was furnished, and in accordance with the terms on
which it was furnished, the contractor paid $1,500 into
the hands of the surety company as indemnity against
loss or damage on its part by recason of its suretyship.
The money with which this payment was made was bor-
rowed by the contractor from the Bank of Colfax, Iowa,
in pursuance of an arrangement wholly between him and
that bank. Afterwards, and in pursuance of his contract,
the contractor began the erection of the building and went
on with the work until November 9, 1900, when he aban-
doned it. Whereupon the surety company, exercising the
option given it by the quoted provision of the bond, took
possession of the unfinished building, material, etc., and
completed the building according to the terms of the con-
tract.

On the 11th day of September, 1900, the contractor
borrowed $2,000 from the First National Bank of Madi-
son, Nebraska, to pay for labor and material required in
the erection of the building, and which was used for that
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purpose, giving his note therefor, payable in 20 days after
date, and bearing 10 per cent. interest. The note was not
fully paid at maturity, and thereafter to secure the pay-
ment of the amount due thereon the contractor executed
and delivered two instruments in writing to the First Na
tional Bank of Madison. The first bears no date, but was
given October 3, 1900, and is as follows: “To the School
Board of District No. 1. Gentlemen: I hereby assign my
fourth estimate on my school contract to the First Na-
tional Bank of Madison, Neb., or so much thereof as will
be necessary to pay the balance of a $2,000 note after ap-
. Plying my present third estimate of $765, and I hereby
authorize the architect to send said estimate to the said
bank and T also authorize the school board to draw the
warrants in their favor. In case the 4th estimate should
not be sufficient to pay above claim I include the fifth
estimate on the same conditions. Frank Moore.” The
second is in these words: “Madison, Nebraska, Oct. 27,
1900. I hereby assign to the First Nat’l Bank of Madison,
Nebraska, any and all money due and to become due me
on my contract with School District No. 1 of Madison
county, to an amount sufficient to pay said bank the bal-
ance due on one promissory note in the sum of $2,000, on
which $765 has been paid, and one note of $200, with in-
terest on both notes. And I hereby authorize the archi-
tect, J. C. Stitt, to send my future estimates to said bank
until said notes shall be fully paid; and I authorize and
direct the board of trustees of said school district to draw
the warrant or warrants for said money to said bank. My
intention being that this assignment shall cover the first
money to become due and payable under said contract.
In presence of Peter Rubendall. TFrank Moore.” The
foregoing instruments were presented to the school dis-
trict by the bank and two payments made thereon by the
former, one of $765 on October 8, 1900, another of $399.50
on November 9 of the same year. On the 9th day of No-
vember, 1900, the contractor gave the Bank of Colfax,
Towa, an order in writing on the surety company for the
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S;Sl 500 he had paid over to it as indemnity against loss or
damage on its part, and a few days later an assignment
in writing of all moneys not exceeding $3,000 due and ac-
cruing to him under his contract with the school district.
The surety company had immediate notice of the order
and assignment. In September, 1901, suit was brought
against the surety company in the state of Towa by the
Bank of Colfax on the order given by the contractor No-
vember 9, 1900, and such suit was pondlnw when the case
at bar was decided. On the 3d day of December, 1900, the
Omaha Hydraulic Press Brick Company brought suit
aided by attachment in the county court of Dougla. county
against the contractor on an account for goods, wares and
merchandise sold and delivered to him, wherein the surety
company was summoned as garnishee. The garnishee an-
swered, and service on the defendant was had by publica-
tion. In that case the court found $219.94 due the plain-
tiff therein, and gave it a lien on the funds in the hands of
the surety company, ordering the company as carnishee to
pay sufficient thercof into court to discharge the amount
found due the plaintiff, with costs of that suit. A sum-
mons in garnishment issued against the surety company
on the 14th day of December, 1900, on a judgment for
$381.45, and costs, rendered in favor of James B. Hume
and against the contractor in the county court of Madison
county, but transcribed to the district court of that county,
the writ in question issuing from the district court. The
garnishee answered April 23, 1903, but no order appears
to have been made thereon.

After the surety company had undertaken to complete
the school building, certain payments on the contract
price were made direct to it by the school district, which,
with the amounts theretofore paid to the contractor, or on
his orders, and a small amount of damage for delay in the
completion of the building deducted from the entire con-
tract price, left a balance of $1,802 due and owing from
the school district by the terms of the contract. As there
were several claimants for this fund and the school dis-
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trict could not with safety decide between the rival claim-
ants, the money was paid into court in order that the
rights of the several parties might be litigated and deter-
mined. The First National Bank of Madison came in
and laid claim to a sufficient amount of the fund to pay
the remainder due on the $2,000 note it had taken from
the contractor, basing its claim on his assignments to the
bank hercinbefore set out. The surety company came in,
alleging that after giving credit for all payments made
direct to it by the school district, and for the $1,500 in-
demnity money paid it by the contractor when the bond
was given, there was a certain remainder due it for the
expense incurred in the completion of the building, and
insisting that such remainder should be a first charge
against the fund in court by virtue of the provisions of
the bond. It also claimed to be entitled to the entire fund
to protect itself against the elaims of the Bank of Colfax
and others not necessary to mention at this time. The
brick company and Hume came in, claiming a right to a
portion of the fund by virtue of their respective proceed-
ings in garnishment. The Bank of Colfax, although made
a party and constructively served, made default. There
were other claimants, but they were cut out by the decree
and have acquiesced therein. On the 13th day of March,
1905, the court entered a decree for the distribution of
the fund. It found the remainder due the surety company
for the completion of the building, after deducting the
payments made to it by the school district and the $1,500
indemnity money, $685.05, and that the same was a first
charge against the fund in court. The claim of the brick
company was found to be $293.60, and that of Hume
$524.89, and to be second and third charges respectively
against the fund. The court further found that the surety
company was entitled to the residue of the fund for the
purpose of protecting itself against the claims of the Bank
of Colfax. As to the claim of the First National Bank of
Madison, the court found that the remainder due on the
$2,000 note at the date of the decree was $1,362.50, but
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that the bank had no right or interest in or to the fund
in controversy. I'rom a decree entered in aceordance with
the foregoing findings, the First National Bank of Mad-
ison appeals.

The appellant contends that the contractor’s obligation
to the surety company with respect to its succession to
his right to payment from the district amounts to no
more than “an agreement for a future assignment de-
pendent on the condition precedent of a ‘breach or default’
on the part of Moore (contr:ctor) in fulfilling his contract
with the school district.” This contention is based on that
portion of the application hereinbefore quoted, the argu-
ment heing, in substance, that, as the apnlication preceded
a binding contract between the contractor and the school
district, the contractor’s rights under such contract did
not have even a potential existence when the application
was made and therefore were not assignable. That argu-
ment would be of doubtful validity even were we to assume
that the quoted language of the application amouuts to an
assignment, or attempted assignment, of the contractor’s
rights under his contract with the school district to the
surety company. The application, until accepted by the
surety company, was a mere offer, and did not become
binding until the bond furnished thercon had been ac-
cepted and apnroved by the school district. On the other
hand, the contract between the contractor and the school
district was not perfected and did not become binding
and effective until the bond had been accepted and
approved by the school district. The two contracts, there-
fore, are interdependent, and became binding and effective
at the same instant. It may be said in passing that the
quoted clause of the application is substantially included
in the quoted provisions of the hond. Whether an assign-
ment of a subject matter which becomes potentially ex-
istent at the very instant the assignment is executed is
valid, is a question we do not feel called upon to decide at
this time, because, in our opinion, the surety company’s
relation to the fund is not that of an assignee, or one claim-
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ing as assignee, but of an original party to what we regard
as the contract inter partes. As we have seen, the building
contract proper and the bond are interdependent and took -
effect at the same instant. They should be construed
together as constituting a trilateral contract. According
to the terms of such contract, so constituted, the school
district was to pay $11,400 for the erection of the building.
In case the contractor completed the building according
to the terms of the contract the entire contract price was
to be paid to him. But in case of default on his part
and the completion of the building by the surety company
in pursuance of the provisions of the bond,” then the
reserve in the hands of the said owner (school district),
together with any other moneys due or to become due,”
was to be paid to the surety company “at the times
mentioned in said contract,” not as assignee, but as one
of the parties to the trilateral contract. The decree of
the district court to the extent that it makes the balance
due the surety company a first charge against the fund
in controversy is right. v

This brings us to the contest between the appellant
and the parties claiming by virtue of their proceedings in
garnishment. As we have seen, the assignments under
. which the appellant claims are prior in point of time to
either of those proceedings. Those claiming under such
proceedings contend that the assignments to the appellant
are of no effect because the subject matter of the assign-
ments had no actual nor potential existence when they
were made. This contention cannot be sustained. At
the time the two assignments were made there was a valid
and existing contract between the contractor and the
school district, and his rights thereunder were assignable.
As was held in Perkins v. Butler County, 44 Neb. 110:
“An assignment of moneys not yet earned, but expected
to be earned in the future under an existing contract, is
in equity valid and enforceable.” The rule is thus stated
in 4 Cyc. 17: “Anticipated profits under existing agree-

40
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ments may be assigned, although the contract under which
the work is done may be indefinite as to the time of em-
ployment and the amount to be paid for the work.” One
of the cases cited in support of the text is Morrill v. Noyes,
56 Me. 458, 96 Am. Dec. 486, where the rights of an agent
under a contract, whereby he was to receive commniissions
on renewal premiums to accrue annually for a given
period, were held assignable. See, also, 4 Cyec. 20, and
cases cited. The foregoing rule, according to the great
weight of authority, is applicable to both public and pri-
vate contracts, in the absence of a statutory rule to the
contrary. This proposition was at least tacitly recog-
nized in Perkins v. Butler County, supra. See Fortunato
v. Patten, 147 N. Y. 277; Hipwell v. National Surety Co.,
180 Ia. 656; Dickson v. City of St. Paul, 97 Minn. 258;
4 Cye. 22. The assignments to the appellant, therefore,
were valid, and operated as a transfer pro tanfo of the
contractor’s interest in the trilateral contract. That inter-
est, at the time the assignments were made, was the then
unpaid remainder of the contract price, plus the $1,500
indemnity moncy paid the surety company, less the cost
and expenses incurred by the surety company in the com-
pletion of the building and by reason of the contractor’s
default. Such cost and expenses, after deducting the pay-
ments made direct to the surety company by the school
district and the $1,500 indemnity money, amounted at the
date of the decree to $685.05, and bears interest at 7 per
cent. per annum. The fund in court, then, representing
the remainder due on the contract price, less the remain-
der duc the surety company, is covered by the assign-
ments to the appellant bank, and should be applied on the
amount found due it, which, with the remainder due the
surety company, exceeds the fund in court. Conscquently,
there would be nothing left for the other claimants, and a
discussion of their rights inter sc would be profitless.

As to that portion of the decree which permits the
surety company to take and hold any portion of the fund
to protect itself against the claims of the Bank of Colfax,
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little need be said. The claim of that bank is based on
an order or assignment made long subsequent in point of
time to those of the appellant. Nothing could pass by
such an assignment giving the Bank of Colfax a claim
against the surety company, save such remainder as might
remain in its hands after the accounts between itself and
the contractor had been adjusted. As we have seen, upon
an adjustment of those accounts, nothing was found due
the contractor but a remainder in favor of the surety
company, which the court ordered paid out of the fund in
court. As there was nothing due the contractor from the
surety company on a final adjustment of the accounts
between them, nothing passed by virtue of the order or
the assignment given by the contractor to the Bank of
Colfax, and it has no claim against the surety company by
virtue thereof. Whether it thereby acquired any rights
against the school district is another question, but, if it
did, it is not asserting them; and, if it were, they are junior
and inferior to those of the appellant. We know of no
reason, and there is certainly nothing in the contract, that
would warrant the court in allowing the surety company
to take and hold a portion of the fund to protect itself
against a groundless claim asserted in a foreign jurisdic-
tion. The decree, to the extent that it gives the garnish-
ing creditors priority over the appellant, excludes the
appellant from participation in the fund, and permits the
surety company to take or retain any portion of the fund
over and above the remainder found due it, with interest,
is erroneous, but in all other respects is right. It would
seem, however, that a new decree is desirable, rather than
a modification or correction of that entered by the district
court.

It is therefore recommended that the decree of the dis-
trict court be reversed and the cause remanded, with
directions to enter a decree conforming to the views ex-
pressed in the foregoing opinion. )

Durrie and JACESON, CC., concur.
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By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is reversed and
the cause remanded, with directions to enter a decree in
accordance with said opinion.

JUDGMENT ACCORDINGLY.
BARNES, J., not sitting.

BENJAMIN C. SAMMONS ET AL., APPELLANTS, V. KEARNEY
POwWER & IRRIGATION COMPANY ET AL., APPELLEES.

Fmep Novemser 22, 1906. No. 14,489.

1. Mortgages: SUBSEQUENT CONVEYANCES. While the general rule is
that a subsequent purchaser or lessee of mortgaged property tak-
ing under a conveyance or lease from the mortgagor takes subject
to the mortgage, yet, where the mortgage in express terms or by
clear implication authorizes the mortgagor to make such sales or
leases for the benefit of the mortgagee, a sale or lease rmaade in
pursuance of such authority is binding on the mortgagee and
those claiming under him.

2. Quasi Public Corporations: DISCRIMINATION. A corporation formed
for the purpose of supplying water or water power is a quasi pub-
lic corporation, and as such is bound to serve the public without
unjust discrimination.

3. : Co~NTRACTS: VALIDITY. A clause of a contract of a corpora-
tion of that character which, if enforced, would prevent its serv-

ing the public on such terms is illegal and void.

4. Mortgages: FORECLOSURE: LEASE: VALIDITY. In a suit for the fore-
closure of such mortgage, and where the lessee is a party assert-
ing the priority of his lease, the extent to which such lease is
valid and enforceable is a legitimate subject of inquiry and ad-
Judication. :

APPEAL from the district court for Buffalo county:
BruNO O. HOSTETLER, JUDGE. Affirmed.

E. C. Calkins, for appellants.

John L. Webster, B. R. Dysart, John N. Dryden and
H. M. Sinclair, contra,
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ALBERT, C.

The Kearney Power & Irrigation Company is a COTPO-
ration organized under the laws of this state. The general
nature of the business of the corporation is thus stated
in its articles of incorporation: “The owning, construct-
ing and operating canals, reservoirs, dams, and other
works for irrigation and water power purposes, including
the power to lease its own property, and to acquire by
purchase such canals, reservoirs, and other works for irri-
gation and water power purposes and the application of
such power to all purposes, including the power to ex-
ecute mortgages or deeds of trust to secure such bond or
bonds as may or shall be issned by the said company in
furtherance of the objects of its incorporation.” On the
15th day of July, 1898, it executed and delivered to the
Mercantile Trust Company of New York, as trustee, a
mortgage on a ditch or canal near the city of Kearney,
including the right of way and other property and rights,
to secure a bond issue of $150,000 in bonds of $500 each.
Of these bonds only 274 were disposed of, the remaining
26 require no further mention. On the 1st day of Novem-
ber, 1889, the mortgagor entered into a contract in writ-
ing with the Northwestern Electric Heat & Power Com-
pany, a corporation, whereby for a consideration therein
named the latter was given the right to take water from
the canal in question for the period of 15 years, with the
privilege of a renewal of the contract on the same terms
for an additional 15 years, at its option, for the purpose of
furnishing power for its electrical machinery. Default
was made in the payment of the interest on the bonds,
and on the 9th day of September, 1903, Sammons brought
this suit to foreclose a mortgage, alleging that Le was the
holder of 239 of the bonds. The defendants all defaulted.
Sarah Miller, claiming to be the owner and holder of some
of the bonds, was permitted to intervene and joined in
the prayer of the plaintiff for a foreclosure of the mort.
gage. The Northwestern Electric Heat & Power Com-
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pany was permitted to intervene and set up its rights
under its contract with the Kearney Power & Irrigation
Company, the mortgagor. The court found in favor of the
plaintiff and the intervener Sarah Miller in the full
amount of the bonds which they respectively claimed to
own, with the accrued interest thereon, and ordered a
sale of the property for the satisfaction of the full amount
of outstanding bonds and interest, but provided in the
decree that such sale should be subject to the rights of
the intervener, the Northwestern Electric Heat & Power
- Company, under its contract with the mortgagor, and
that such contract should be binding upon the purchaser
at such sale. Both the plaintiff and the intervening com-
pany appeal.

The plaintiff assigns several errors, but they all turn on
the single question: Did the court err in providing in the
decree that the sale thereunder should be subject to the
rights of the intervening company under its contract
with the mortgagor? The plaintiff invokes the general
rule to the effect that, where a corporation mortgages its
property, the mortgagee is not bound by subsequent con-
tracts of the mortgagor with respect thereto, whether such
contracts are leases, sales, mortgages, or other contracts.
8 Cook, Corporations (5th ed.), sec. 860; 5 Thompson,
Commentaries, Law of Corporations, sec. 6239; Jones,
Railroad Securities, secs. 567-569. See also 41 Cent. Dig.
“Railroads,” sec. 685. The foregoing rule is easily recog-
nizable, as it is grounded on the general rule applicable to
all mortgages that an interest subsequently acquired by
a third party in the mortgaged property is subject to the
mortgage; but the question is whether the facts in this
case bring it within that rule. It will be conceded, not-
withstanding the positive language in which such rule is
stated, that it would be competent for the parties to a
mortgage to take it out of the operation thereof by
express stipulation. That is to say, that, in case the
mortgage should expressly provide that the mortgagor
should be authorized to lease the property or portions
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thereof, or enter into contracts with respect thereto, and
that such leases and contracts, when made, should pass
to the mortgagee as further security for the mortgage
debt, leases and contracts made by the mortgagor in the
exercise of such authority would be valid and binding as
against the mortgagee and those claiming under him. It
will also be conceded that the same result would follow
whether such authority rest on express grant or clear
implication. Hence, in order to determine whether the
mortgagor had authority under the mortgage to make the
contract or lease under which the intervening company
claims, an examination of the provision of the mortgage
becomes necessary. It is not claimed that such authority
is expressly given. It remains to determine whether it is
given by implication. The solution of this question is to
be found, we think, in the familiar rules of construction
applicable to the facts in this case, rather than in prece-
dents resting, as they must, on instruments differing ma-
terially from that under consideration.

The granting clause of the mortgage, after describing
the canal and right of way, is as follows: “Together
with all reservoirs, dams and lakes connected with or
forming a part of said canal, including three lakes now
known as ‘Lake Echo,’ ‘Lake Greenwood’ and ‘Lake Kear-
ney’; also all parcels and tracts of land purchased for or
used by such company in the construction of head gates
or basins or other purposes connected with the said canal;
and also the right and franchises of said company to con-
struct, maintain, operate or use said canal, and to lease or
sell waters therefrom for irrigation, town, city, power or
other purposes, and all erections and buildings, and all
machinery of every kind, nature and description, engines,
reservoirs, pumps, wells, pipes or other constructions of
every kind and description, tools, implements and fixtures
of every kind and nature made, manufactured, con-
structed, built, laid, purchased or in any way acquired in
or about the construction, maintenance and operation of
said -canal, and which may hereafter be made, manufac-
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tured, conmstructed, built, laid, purchased or acquired in
or about the construction, maintenance and operation of
the said canal, and all the income, rents, profits, emolu-
ments and moneys derived by or from said irrigation com-

pany, including all revenues from all sources whatsoever;
together with all and singular the tenements and appur-
tenances thereunto belonging, and the reversions, remain-
ders, tolls, incomes, rents, issues and profits thereof, and
also the estate, title and interest of all kinds whatsoever
as well at law as in equity of the said mortgagor, the Kear-
ney Power & Irrigation Company, in and to the same and
every part thereof; and also all the rights, franchises,
casements and rights of way connected with and belong-
ing to the above mentioned irrigation company; and also
all things in action, contracts, leases, claims and demands
of the said irrigation company, as well as all franchises
of every kind or nature, rights, privileges and immuni-
ties of the said irrigation company, including all right of
way in, through or over streets, avenues, lanes, alleys,
lands, public grounds, bridges and other public and pri-
vate places now owned by said irrigation company or
hereafter acquired by said irrigation company, and all
property of every kind and nature, real, personal and
mixed, now owned or which may hereafter be acquired by
the irrigation company. It being intended, however, that
the foregoing description of the real estate of the irriga-
tion company is not to exclude any piece or parcels of
land whatever not herein especially described, now owned
by the irrigation company or hereafter acquired, from
passing to the trustee under this indenture.” The haben-
dum clause, so far as is material at present, is as follows:
“To have and to hold all and singular the said property
of every kind of the said irrigation company, fogether
with its appurtenances, franchises, buildings, machinery
of all kinds, tools, implements and fixtures of every kind
and other appurtenances now owned or possessed or to be
hereafter acquired by the said irrigation company, and all
other premises, property, rights, interests, franchises,
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leases, revenues, tolls, incomes, immunities, privileges
and other things aforesaid now owned or hereafter ac-
quired by the said irrigation company to the trustee as
aforesaid, and its successors and assigns in trust.” The
mortgage contains further provisions, among which is
this: “Eleventh. The irrigation company, for itself, its
successors and assigns, doth hereby covenant and agree to
and with the trustee and its successors in trust, and to and
with the respective persons, firms and corporations who
shall at any time be holders of the bonds hereby secured,
that the said irrigation company, its successors and
assigns, shall and will at any time, and from time to time
hereafter, and at its own proper expense, make, execute
and deliver such other and further acts, deeds, convey-
ances, assignments and assurances in law for the better
assurance of the said trustee and its sueccessor or success-
ors in the trust hereby created upon the trust and for the
purpose herein expressed or intended, upon all and sing-
ular the aforesaid described property, real, personal and
mixed, including all rights, privileges and franchises of
every kind whatsoever hereby mortgaged or conveyed in
trust, or intended to be now owned or vested in the said
irrigation company, its successors and assigns, as the said
trustee and its successors shall be reasonably advised or
required, so as to render not only all the property rights
and franchises of every kind and nature herein conveyed,
but also as well and especially such portion thereof as
shall be hereafter acquired by the irrigation company,
available for the security and satisfaction of the said
bonds and each, and all of them, according to the intent
and purpose of this mortgage or deed of trust expressed.”

From the portions of the mortgage just quoted it clearly
appears (1) that the mortgage covered all the property
of the mortgagor of every character; (2) that the mort-
gage was intended to cover not only such things in action,
contracts, leases, claims and demands as existed when the
mortgage was given, but all such as the mortgagor might
thereafter acquire; (3) that such things in action, con-
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tracts, leases, claims and demands as the mortgagor might
subsequently acquire should be duly assigned to the mort-
gagee as further security for the mortgage debt. But,
when the construction of a contract becomes necessary, it
is permissible to look beyond the language of a contract
and take into account the nature of the subject matter,
the condition and situation of the parties, and the facts
and circumstances surrounding the transaction. The
mortgagor was a corporation, and one of the purposes of
its organization was to lease water rights. It was the
owner of a plant designed to serve that purpose, but
which, as the record shows, yielded no revenue, save such
as might be derived from the sale or leasing of water
rights. The bonds by their terms were made to run for
a period of 20 years, and the interest thereon is pavable
semiannually. Now, taking into account these facts and
circumstances in connection with those provisions of the
mortgage hereinbefore set out, it is too clear to admit of
argument that the parties to the mortgage at the time it
was made contemplated that the mortgagor’s plant cov-
ered by the mortgage should be maintained as a going
concern, because in no other way could it meet the in-
terest on the bonds from time to time, to say nothing of
the discharge of the principal debt when it became due.
But we must also take into account the nature of the uses
for which water or power from the canal could be sold or
leased. Such uses imply a large preliminary outlay on
the part of those buying or leasing a water right. No
business man would make such outlay if the only contract
he could make for the use of water were one liable to be
terminated at any time. Now, while the mortgage debt
was to run 20 years, yet by the terms of the mortgage it
might upon certain conditions be declared due and pay-
able in case of default in the payment of the interest,
which was to be paid semiannually. Hence, unless the
mgortgagor had implied authority to bind the mortgagee
by contracts and leases like that under consideration, no
one entering into a contract or lease for the use of water
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or water power would have any assurance that his con-
tract or lease would not be terminated at any time. The
parties to the mortgage must have known that no one
would care to enter into a contract subject to such haz-
ards. Consequently, it is fair to presume that, when the
authority to maintain a going concern was given, it was
intended that the authority to do the things reasonably
" necessary to that end should go with it. A chattel mort-
gage on a stock of goods, which contained a provision
whereby the mortgagor was given possession with power
to sell in the usual course of business, the proceeds to go
in satisfaction of the mortgage debt, is valid as against
creditors if made in good faith. Dawis v. Scott, 22 Neb.
154 ; Lepin v. Coon, 54 Neb, 664. A fortiori it is valid as
between the parties, and therefore binding upon the mort-
gagee and those claiming under him. The principle which
makes such provisions binding upon the parties to a chat-
tel mortgage and those claiming under them applies, we
think, with equal force to the provisions of the mortgage
now under consideration.

The plaintiff presents an argument of considerable
force against the construction we have just placed upon
the mortgage, which is based on the following state of
facts: During the negotiations leading up to the execu-
tion of the mortgage, it appears to have been understood
that the canal and entire plant covered by the mortgage
should be leased to the Kearney Cotton Mills for a term
of ten years, with the privilege of an additional term of
ten years, for a rental equal to 4 per cent. per annum
of the amount of the prospective bond issue actually
“issued, the rent to be paid semiannually to the holder of
the mortgage securing the bonds. A few days prior to the
execution of the mortgage the mortgagor executed a lease
on those terms to the Kearney Cotton Mills. The lease
provided, among other things, that upon the nonpayment
of the whole or any portion of the rent when the same
should become due and payable, or upon a breach of any
of the covenants and agreements of the lease by the lessee,
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the lessor (the mortgagor) might, at its election, declare
the lease at an end and recover possession of the property
by summary proceedings in forcible detainer. The plain-
tiff argues that this is the only lease the parties to the
mortgage had in contemplation when the mortgage was
executed, and that such lease being of the entire plant
precludes the idea that the mortgagor had implied author-
ity to make leases and contracts with respect to the prop-
erty with other parties which would be binding upon the
mortgagee. But the provisions of the lease show that the
parties took into account the contingency that the lessee
might fail to pay the rent, or perform some other covenant
of the lease on its part to be performed, and provided
against it, giving the lessor the right upon the happening
of such contingency to declare the lease at an end. Had
the lease been the only one in contemplation of the
parties at the time the mortgage was given, instead of
speaking of leases, and attempting to cover not only such
as were then in existence, but all such as should be made
in the future, the plaintiff’s argument upon this state of
facts would be unanswerable. But, taking into account
that the lease provided that it might be terminated at any
time upon the happening of certain contingencies, and
that the mortgage covers not only leases which were in
existence when it was made, but all contracts and leases
which might thereafter be made, and provides for their
assignment to the mortgagee as further security for the
mortgage debt, the argument is not convincing. No
question of fraud arises. The evidence shows that the
contract is fair and reasonable. Therefore, taking into
account the provisions of the mortgage, the nature and
condition of the subject matter, the situation of the .
parties at the time the mortgage was given and the attend-
ing facts and circumstances, we are satisfied that the
mortgagor had authority to bind the mortgagee by the
contract in question.

This brings us to the intervener’s cross-appeal. Tts
contract for the use of water contains this clause: “The
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party of the first part further agrees not to sell water for
power to any person or corporation intending to compete
with the party of the sccond part (intervener) in the
generation of electricity for sale.” The trial court held
the foregoing clause to be contrary to public policy and
void, and the intervener contends that the decree to that
extent is erroncous. In support of this contention many
cases are cited wherein exclusive franchises to operate
ferries, construct bridges, or to supply cities with water
or gas for a limited time have been upheld. See New
Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 650;
New Orleans Watcer-Works Co. v. Ricers, 115 U. 8. 674 ;
Louisville Gas Co. v. Citizens Gas. Co., 115 U. S. 683;
Citizens Water Co. v. Bridgeport Hydraulic Co., 55 Conn.
1; Des Moines Strect R. Co. v. Des Moines Broad Gauge
Street R. Co., 73 Ia. 513; Davenport Gas & Electric Co.
v. City of Davenport, 124 Ta. 22; Bridge Proprietors v.
Hoboken Co., 1 Wall. (U. 8.) 116; The Binghamton
Bridge, 3 Wall. (U. 8.) 51. The distinction between
those cases and the case at bar is obvious. A municipal
corporation is an instrumentality of the state for the
better administration of government in matters of local
concern. United States v. New Orleans, 98 U. S. 381.
The main purpose of its creation is the exercise of certain
governmental functions within a defined area. While it
has the power to make contracts and transact other busi-
ness not strictly governmental in character, such powers
are incidental or auxiliary to its main purpose. In none
of the cases cited was there any attempt on the part of a
municipality to restriet its governmental functions, or
to place itself in a position where it would be incapable of
carrying out the purpose for which it was created. In
the case at bar we are dealing with an irrigation com-
pany—a quasi public corporation. It also iS a govern-
mental agency, but its main purpose is the administration
of a public utility. To the extent of its capacity it is
bound to furnish watcr from its canal to persons desiring
to use it on equal terms and without discrimination.
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In this respect it stands on the same footing as a railroad
company. Neither has the right or power to place itself
in a position where it cannot serve every person on equal
terms with every other person. Neither has the right or
the power to bind itself by contract which, if enforced,
would render it unable to serve the public on those terms
or to carry out its main purpose. In State v. Hartford &
N. H. R. Co., 29 Conn. 538, where a railroad company
had placed itself in such a position, Ellsworth, J., per-
tinently asks: “What right have they to covenant with
that corporation that they will not run cars to tide water,
as the charter provides that they shall and as the public
accommodation requires?”’ And with equal force it may
be asked in this case: What right had the irrigation com-
pany, bound by the very nature of its organization to
furnish water to the public without discrimination, to bind
itself by the clause in question which would prevent it
performing such services? In Chicago Gas Light & Coke
Co. v. People’s Gas Light & Coke Co., 121 T11. 530, 2 Am.
St. Rep. 124, one of the propositions of law 'laid down is
that a corporation owing a duty to the public cannot make
a valid contract not to discharge such duty. From this
proposition it would necessarily follow that, where a
corporation owes a duty to the public generally, it cannot
bind itself by contract to serve one person to the exclusion
of all others. In West Virginia T. Co. v. Ohio River P. L.
Co., 22 W. Va. 600, 46 Am. Rep. 527, a landowner had
granted to an oil transportation company the exclusive
right of way and privilege of laying and maintaining
pipes for transporting oil through a tract of 2,000 acres,
and the contract was held invalid, as an unreasonable
restraint of trade and contrary to public policy. In that
case a large number of authorities are reviewed, among
which are manv wherein contracts in restraint of trade
have been upheld, and others again where they have been
held void as against public policy. The court there holds
* that the test is whether the restraint is prejudicial to the
public interest, and then uses this language:
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“From the principles, which underlie all the cases, the
inference must be necessarily drawn, that if there be any
sort of business, which from its peculiar character can be
restrained to no extent whatever without prejudice to the
public interest, then the courts would be compelled to hold
void any contract imposing any restraint however partial
on this peculiar business, provided of course it be shown
clearly, that the peculiar business thus attempted to be
restrained is of such a character, that any restraint upon
it however partial must be regarded by the court as
prejudicial to the public interest. Are there any sorts of
business of this peculiar character? It seems to me that
there are, and that they have been recognized as possess-
ing this peculiar character both by the statute law and
by the decisions of the court. Are not reilroading and
telegraphing forms of business, which are now universally
recognized as possessing this peculiar character?”

The principle involved in the case at bar does not, as it
appears to us, differ from that involved in the case from
which we have just quoted. The business of the irrigation
company is of the peculiar character mentioned by the
West Virginia court. In the latter there was an attempt
to give one person engaged in transporting oil an ex-
clusive right to occupy certain lands for that purpose, to
the exclusion of all others who under the laws of that
state had an equal right to use the land, after proper con-
demnation proceedings, for the same purpose. Here there
was an attempt to give the intervener an exclusive right
for a term of years to use water which under the law the
irrigation company was bound to furnish to the public on
equal terms, and the one, no less than the other, is con-
trary to public policy and illegal.

But the intervener takes the position that the question
of the validity of that clause of the contract is not in-
volved in this case and, consequently, that the determina-
tion thereof by the trial court is error. This position is
clearly untenable. The intervener came into court assert-
ing the priority of its rights under its contract with the
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mortgagor. Such contract or lease is in the nature of a
prior incumbrance, and it was eminently proper for the
court to ascertain and determine the nature and extent
of such incumbrance. The position of the intervener is
analogous to that of a first mortgagee who appears in a
case asserting the priority of his lien, but not asking its
* foreclosure. In such cases the propriety of finding the
amount due on the first mortgage and ordering a sale
subject thereto has never been questioned. Yhether the
intervener, because of the public service required of it by
its contract with the city of Xearney, would be entitled
to a preference over those using water for private pur-
poses is a question that does not arise at this time; and,
when it does, if it ever does, we apprehend it will turn on .
(questions of public policy rather than the contractual
rights of the parties.

Other questions are presented by the cross-appeal; but,
in the view we have taken of the case, they are not such
as affected the rights of the intervener, consequently they
will not be considered.

It is recommended that the decree of the district court
be affirmed.

DuUFFIE and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the distriet court is
AFFIRMED.

GEORGE CARMACK, APPELLANT, V. LOUIS ERDENBERGER,
APPELLEE,

Fuep NovEMBER 22, 1906. No. 14,5086,

1. Appeal: MoTIoN FOR NEW TrIAL. The change made by the act of
1905 in the procedure to obtain a review of a judgment at law in
a civil case leaves the rule with respect to the necessity of a
motion for a new trial unchanged,
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2. New Trial: Proceprre. The statute requiring a motion for a new
trial to te in writing and filed during the term at which the
“verdict, report or decision” is rendered, and, except for the cause
of newly discovered evidence, within three days after the verdict

or decision is rendered, unless unavoidably prevented, is man-
datory.

: Power oF CoUurr. A court has no authority to rule on a
motion for a new trial which has not been filed and is not before
it, in anticipation that such motion may be subsequently filed.

4. Appeal: MorioN For NEw TRIAL. A motion for a new trial, filed out
of time and not coming within any of the exceptions of the stat-

ute, is of no avail for the purposes of a review of errors in this
court.

APPEAL from the district court for Cedar County Guy
T. GRrAVES, JUDGE. Affirmed.

B. Ready and C. H. Whitucy, for appellant.
J. C. Robinson, contra.

AvrLgerT, C.

This is an appeal from a jndgment at law. The errors
assigned are with respeet to rulings made during the trial
proper, and the sufficiency -of the evidence to sustain the
judgment. TIn short, only such errors are assigned .as
have been heretofore required to be brought to the atten-
tion of the trial court by motion for a new trial in order
to obtain a review in this court.

Two questions are presented which, in our opinion, are
decisive of this case. The first is: Has the amendment
to our appellate procedure changed the rule with respect
to a motion for a new frial in an action at law? This S
question must be answered in the negative. The reasons
underlying the rule requiring the motion for a new trial
are as urgent and forceful under the amended procedure
as under the procedure whereby a review was obtained by
a petition in error. As was said in State v. Swarts, 9 .
Ind. 221: “It is due to the lower court that its errors, if

4
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any, should be pointed out there, so that it may retrace
its steps while the record is yet under its control.” In
Mills v. Miller, 2 Neb. 299, 317, this court said: “Before
a party is entitled to be heard here, he must have ex-
hausted his remedy in the court below. For that purpose
he must have presented the several questions of law fairly
and fully, and must have obtained an unequivocal ruling
thereon.” The language in both of those cases is quoted
with approval in Cropsey v. Wiggenhorn, 3 Neb. 108.
The exception with respect to suits in equity was due to
the fact that an appeal from a decree in such suits under
the former statute brought the case here for trial de novo,
and not for a review of errors of law.

The next question is: Does the record show that the
alleged errors were brought to the attention of the trial
court by motion for a new trial in the manner required
by law? The judgment was rendered on the 5th day of
June, 1905, and the term at which it was rendered ad-
journed sine die on the following day. Up to the time of
final adjournment no motion for a new trial had been filed,
although following the judgment entry, and of the date
of the judgment, is an order overruling a motion for a new
trial. Two days after the final adjournment of the term
a motion for a new trial was filed. Section 316 of the
code provides: “The application for a new trial must be
made at the term the verdict, report, or decision is ren-
dered, and, except for the cause of newly discovered evi-
dence material for the party applying, which he could not
with reasonable diligence have discovered and produced
at the trial, shall be within three days after the verdict
or decision was rendered, unless unayoidably prevented.”
The motion in this case is not based on the ground of
newly discovered evidence, nor is there any showing that
its filing in due time was unavoidably prevented; hence,
the general provisions of the statute control. In Foz v.
Meacham, 6 Neb. 530, it was held that a motion filed out
of term was of no avail, unless falling within the excep-
tion mentioned in the statute, In that case the court
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quoted with approval Williams v. St. Lowis Circuit Court,
5 Mo. 248, to the effect that, although the motion be filed
out of time, the court, upon a suggestion that substantial
justice had not been done, might look into the matter or
not; but, if it should refuse to do so, error would not lie.
This court has never departed from the rule announced in
Fox v. Meacham, supra. It was reaffirmed in Nebraske
Nat. Bank v. Pennock, 59 Neb. 61, where the court, going
a little farther, held that the provisions of the statute as
to the time for filing a motion for a new trial were not
directory, but mandatory, citing a large number of cases
in support of That proposition.

The appellant contends that the record with respect
to a motion for a new trial discloses a common practice;
that is, that the courts frequently, during the hurry in-
cident to the closing days of the term, rule on a motion
in anticipation of one to be ‘filed subsequently, and that,
where this is dqne,-the defeated party by custom is allowed
to file his motion at any time within three days from the
adjournment of the term. The trouble with that conten-
tion is that the alleged custom runs counter to the stat-
ute. Section 817 of the code provides that the applica-
tion for a nmew trial must be by motion, upon written
grounds, filed at the time of making the motion. Under
the statute there is no such thing as an oral motion for
a new trial, because the statute is mandatory that the
application must be made by motion, upon written
grounds, filed at the time of making the motion. The
court has no authority under the statute to pass on a
motion that has not been filed, or in anticipation of one
being filed. It is also insisted that the appellee is pre-
cluded from raising this question, because he made no
objection or protest in the district court. We are unable
to see how he was called upon to enter a protest at that
time. The ruling of the court in anticipation of a motion
to be filed was in his favor, and we know of no way he
could have prevented the filing of a motion in vacation,
had he undertaken to do so. The errors assigned in this
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court are of such a character that they are reviewable
only after they have been brought to the attention of the
trial court by motion for a new trial. The motion filed
was filed out of time, and, under the repeated holdings
of this court, is of no avail. It necessarily follows that
the errors complained of cannot be reviewed in this court,
and, consequently, that the judgment of the district court,
supported, as it is, by the pleadings, must be affirmed.

It is recommended that the judgment of the district
court be affirmed.

Durrie and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregbing
opinion, the judgment of the distriet court is

AFFIRMED,

FIRST NATIONAL BANK OF SUTTON, APPELLERE, V. SUTTON
MERCANTILE COMPANY, APPELLANT.

Foep NovemBer 22, 1906. No. 14,511.

1. Judgment: DEFAULT. Where there is an answer on file setting up
a valid defense, the fact that the defendant fails to appear either
in person or by attorney when a cause is reached for trial does
not entitle the plaintiff to a judgment without proof of the facts
constituting his cause of action, unless the facts admitted by the
answer make out a prima facie case in his favor.

2. Appeal: PresuMprIONS. The presumptions in favor of the regu-
larity of the proceedings of superior courts are of no avail against
facts shown by the record itself. N

3. Judgment ‘on Pleadings: ReviEw. Where a judgment at law is
rendered on the pleadings alone, a motion for a new trial is not
necessary to obtain a review in this court.

APPEAL from the district court for Clay county: ROBERT
C. ORR, JUDGE. Reversed.

Paul E. Boslaugh, John A. Moore and Hall, Woods &
Pound, for appellant.

T. H. Matters, contra,
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ALBERT, C.

The Iirst National Bank of Sutton, Nebraska, brought
an action in the distriet court against the Sutton Mercan-
tile Company on a promissory note purporting to have
been given by the defendant to a third party, and by such
third party transferred by indorsement to the plaintiff.
The note is negotiable in form and purports to have been
signed on behalf of the defendant by (‘harles Coleson, its
secretary. In addition to the usual allegations on a prom-
issory note, the petition filed by the plaintiff contains the
following: “The plaintiff further alleges that said
Charles Coleson was duly authorized by direct agreement
and consent of all’ the stockholders, directors and officers
of said asseciation to sign said note, and tliat said Cole-
son was authorized to, and did, sign all notes, checks and
drafts for said company while he remained as stockholder
and secretary of said company, and which is, by general
consent of said organization, the duty of the secretary of
the Sutton Mercantile Company to sign all notes, drafts
and checks for said company. Plaintitf further alleges
that after knowledge of all the facts, that ts, after knowl-
edge of the signing of said note by the said Charles Cole-
son, secretary of said company, said corporation kept,
retained and used the property for which the note herein-
before set out was given.” After a general denial of each
and every allegation contained in the petition not sub-
sequently admitted, the answer, while admitting that
C'oleson was its secretary at the time the note was signed,
alleges that he signed the same without authority and
without consideration, and alleges certain facts amount-
ing to a charge of fraud in the inception of the note.
Other matters not necessary to notice at this time are
alleged in the answer. The reply, for present purposes,
may be said to aniount to a general denial.

The following taken from the transeript of the cor-
rected record of the district court shows the subsequent
proceedings had in that court, so far as they are material
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at this time: “Now on this 10th day of May, 1905, the
plaintiff appearing by its attorney, Thomas H. Matters,
and the defendant not appearing in person or by attor-
ney, this case coming on to be heard upon the petition of
the plaintitf, the answer of the defendant, and the reply
of the plaintiff, and the statement of plaintiff’s counsel
that the note sued on in this ease is in the hands of the
clerk, and that there is a certain amount due upon the
same, and plaintiff asks for judgment for the plaintiff,
and submits the cause to the court; upon consideration
whereof the court finds that there is due plaintift from the
defendant, the Sutton Mercantile Company, upon their
note hercin sued upon the sum of four hundred and fifty
dollars ($450). The court further finds that there is
due interest on said note for four hundred and fifty dol-
lars ($450) at the rate of 10 per cent. per annum from
January, 1901, to May 10, 1905, making the sum of six
hundred and forty-seven and no one-hundredths. dollars
($647) owing by the defendant Sutton Mercantile Com-
pany to the plaintiff to this date.” Then follows a formal
judgment.

The defendant appeals, contending that error affirma-
tively appears on the face of the judgment record. This
contention seems to be well founded. Where there is an
answer on file setting up a valid defense, the fact that
defendant fails to appear either in person or by attorney
when a cause is reached for trial does not entitle the plain-
tiff to a judgment without proof of the facts constituting
his cause of action, unless the facts admitted by the
answer make out a prima facie case in his favor. The
facts not thus admitted must be established by proof. In
Pultz v. Diossy, 53 How. Pr. (N. Y.) 270, where the de-
fendant had answered, but failed to appear at the time set
for trial, the court said: “The plaintiff, though the de-
fendant failed to appear on the adjourned day, is bound to
establish his cause of action by evidence, and if he has
not done so the judgment will be reversed.” See, also,
Strong v. Comer, 48 Minn. 66; McMurtry v. State, 19 Neb,
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147. 1In the case at bar the petition contains an averment
of express authority on the part of the secretary of the
defendant to execute the note, and of facts relied upon as
estopping the defendant to deny such authority. These
averments are put in issue by the answer. The burden of
proof, therefore, was upon the plaintiff to show either that
the secretary had authority to execute the note or to
establish the facts relied upon as an estoppel to deny such
authority. As we have seen, the failure of the defendant
to appear when the cause was reached for trial did not
dispense with proof on these points. True, the judgment
purports to have been rendered on the pleadings and a
statement made by plaintiff’s counsel. That statement
was not evidence. That it was not so regarded by the
trial court is reasonably clear from the fact that the
record recites that the cause was heard on the pleadings
and a specific statement of counsel, instead of following
the common form and reciting that it was heard on the
pleadings and the “evidence.” This departure from the
common and usual form is significant. Besides, the ex-
istence of the note and the amount thereof were not in
issue. Counsel’s statement, therefore, was not in support
of any issue of fact presented for trial.

The presumptions in favor of the records of superior
courts are invoked, but such presumptions are of no avail
as against facts shown by the record itself. The judgment,
then, as before stated, is a judgment on the pleadings.
A judgment against the defendant on the pleadings is
proper only when the answer contains no denial or aver-
ment constituting a defense. Boldt v. First Nat. Bank,
59 Neb. 283; State v. Lincoln Gas Co., 38 Neb. 33; Rourk
v. Miller, 3 Wash. 73; Widmer v. Martin, 87 Cal. 88. As
at least one valid defense is pleaded in the answer, it
follows that the judgment rendered against the defendant
on the pleadings is erroneous.

But it is contended that such error is not available to
the defendant at this time because no motion for a new
trial was filed. A new trial is a reexamination in the
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same court of an issue of fact after a verdict by a jury,
report of a referee, or a decision by the court (code, sec.
314); and a motion for a new trial is a motion for such
reexamination. The judgment was rendered without an
examination of any of the issues of fact, consequently there
could be no reexamination of any such issues, and it
would be absurd to hold that the defendant was required
to ask what the court could not possibly grant. Bannaerd
v. Duncan, 65 Neb. 179. The judgment involved a mere
construction of the pleadings, and in such cases no motion
for a-new trial is required in order to obtain a review
in this court. Scarborough v. Myrick, 47 Neb. 794;
Hays v. Mercier, 22 Neb. 656; Claflin v. American Nat.
Bank, 46 Neb. 887.

The judgment of the district court is clearly erroneous,
and we recommend that it be reversed and the cause
remanded for further proceedings.

DrtrriE and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for further proceedings.

REVERSED.

" FARMERS STATE BANK OF SARONVILLE, APPELLE}E, v. Sur-
TON MERCANTILE COMPANY, APPELLANT.

Frep NovemBER 22, 1906. No. 14,510,

APPEAL from the district court for Clay county: Ros-
ERT C. ORR, JUDGE. Reversed.

Paul E. Boslaugh, John A. Moore and Hall, Woods &
Pound, for appellant.

T. H. Matters, contra.
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-ALBERT, C.

This is a companion case to First Nat. Banl of Sutton
v. Sutton Mercantile Co.. ante, p. 596. Tt presents pre-
cisely the same questions and requires the same disposi-
tion.

It is therefore recommended that the judgment of the
district court be reversed and the cause remanded for
further proceedings.

DUuFFIE and JACKsON, C'C., concur.

By the Court: TFor the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for further proceedings.

REVERSED.

MarcaRreT C. FOX, APPELLEE, V. LENA FoX, EXECUTRIX,
APPELLANT,

FiLep NovEMBER 22, 1906. No. 14,501.

Trusts: ENFORCEMENT: WITNESSES. A parent divided his property
among his sons, who in return agreed to give each of their sisters
$1,500 in cash, the sisiers assenting to the plan as an arrange-
ment by which they were to receive their portion of the parent’s
estate. One son assumed the payment of a sum due the plaintiff,
one of the daughters. He died without having paid any portion of
the amount agreed upon. Held, First, that a constructive trust
arose which could be enforced against the estate of the deceased;
second, that the action to enforce the trust could be maintained
by the cestui que trust in her own name, although the parent
was still living; fhird, that the parent had no such direct legal
interest in the result of the action that would disqualify him as
a witness in behalf of the plaintiff.

APPEAL from the district court for Butler county:
BENJAMIN F. Goop, JUDGE. Affirmed.

Matt Miller and L. 8. Hastings, for appellant.
C. H. Aldrich and L. B. Fuller, contra.
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JACKSON, C.

The facts as charged in the petition, and as they were
in substance found by the trial court, are that Thomas
Fox, with a family consisting of his wife, five daughters
and three sons, was residing in Butler county. Two of the
daughters were married, a son, Michael, was an adult, the
other children were minors. He was possessed of about
800 acres of land and conmsiderable personal property.
The son, Michael, was desirous of working for himself,
and the father called together the members of his family.
and stated, in substance, that he desired in the near
future to make a division of his land among his three
sons, Michael, William and Jolhn; that the sons should
pay their sisters the sum of $1,500 each, or a total of
$7,500, as their share of the estate. This arrangement
was assented to by all the members of the family. Michael
was furnished with a span of mules, a horse, sced and
implements necessary to farm 240 acres of land, which
he did, free of rent, for a term of four vears. In the fall
of 1894 Michael Fox requested his father to assist him in
buying 160 acres of land adjoining the 240 acre tract
which he was then farming, and stated at that time that
he would prefer this assistance in lieu of the drrangement
of 1890. Thereupon the father called the three sons
together, and the arrangement of 1890 was changed, so
that the father provided Michael with $3,200 in cash and
pecame surety for the further sum of $2,500. With the
cash and credit so obtained Michael bought the 160-acre
adjoining farm, and it was then agreed that Michael
should pay the plaintiff in this action, at any time after
five years that she might desire, the sum of $1,500 in cash
as her share of the father’s estate, and $1,000 to the
other sisters. He was also to have rent free the 240-acre
tract to farm for an additional period of two years. Later
the father divided his lands between the soms, William
and John, with the exception of 40 acres which was
deeded to one of the daughters. Three of the five daugh-
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ters have received from the sons, William and John, the
full amount agreed upon as their share of the estate, one
has received the sum of $500, and the plaintiff nothing.
Michael Fox died, leaving a will by which he devised all
of his property without making provision for the pay-
ment of the $1,500 to the plaintiff. She filed a bill in
equity in the county court, asking that court to decree
her the sum of $1,500 and charge Michael’s estate with a
trust to that amount. The bill was denied in the county
court. Plaintiff appealed to the district court, where the
decree was in her favor. The estate, through the execu-
trix, appeals. Thomas Fox is still living, and was the
principal witness on behalf of the plaintiff,

The appellant seeks a reversal of the decree for three
principal reasons: First, that no trust existed, that the
action was one at law, and the defendant was entitled to
a jury trial; second, that the plaintiff is not the real party
in interest, that the action could not be maintained by her,
but was one which should have been brought by the father
in his own behalf; and, third, that the father being the
party in interest was disqualified as a witness. The two
latter contentions may be disposed of together. The trans-
action, as we view it, amounted to a gift inter vivos. It
was fully completed by the delivery to the son, Michael,
and the arrangement agreed to by the plaintiff as one by
which she would receive her portion of the parent’s estate.
The father could not, therefore, revoke the gift. The sub-
ject matter was beyond his control. He was not a party
in interest, and the trial court did not err in receiving
and considering his evidence.

This brings us to the question of whether or not a
trust in fact existed and should be enforced in equity
against the estate of Michael Fox. In 2 Story, Equity
Jurisprudence (13th ed.), sec. 1244, it is said: “Another
class of implied liens or trusts arises where property is
conveyed inter vivos, or is bequeathed or devised by last
will and testament, subject to a charge for the payment of
debts or to other charges in favor of third persons. In

®
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such cases, although the charge is treated as between the
immediate parties to the original instrument as an ex-
press trust in the property, which may be enforced by
such parties or their proper representatives, yet as be-
tween the trustee and cestuis que trust who are to take the
benefits of the instrument it constitutes an implied or con-
structive trust only—a trust raised by courts of equity in
their favor, as an interest in rem capable of being en-
forced by them directly by a suit brought in their own
names and right.”

The case, in principle, is not un'ike that of Ahrens v.
Jones, 169 N. Y. 555. Jones, in hi: lifetime, conveyed his
property to his wife under an oral agreement that she was
to pay his grandchildren the sum of $2,000. After the
death of the husband the wife refused to perform the con-
- ditions of the agreement, and it was held that the estate
should be impressed with a trust for the payment of the
sum agreed upon; that, in fact, the widow became a
trustee charged with the payment of that sum, which was
declared a lien against the real estate given to the widow.
To some extent the same principle was involved in Pollard
v. McKenney, 69 Neb. 7T42. In the latter case the husband,
being an invalid and in feeble health, expressed his deter-
mination to provide by will for a life estate in his widow
in the real estate of which he was possessed, and upon her
death the fee to vest in his son, subject to a charge of
$2,000 to be paid to his daughters. However, upon the
representations of his wife that the expense of administra-
tion might be saved by conveying the property to her
directly and that she would carry out his intentions, this
was done. After the death of the husband the wife re-
tained the title until her own death. Prior to her decease
she executed a will, making a disposition of the real estate
different from the one intended by the husband. In an
action by the son against those claiming under the will,
it was held that a constructive trust arose upon the facts
stated, and the property involved being real estate, the
relief granted was a cancelation of the deed, as no trust
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ceuld be charged against the real estate itself by reason of
the statute of frauds., Michael Fox was charged in his
lifitime with the execution of the trast accepted by him,
and goad faith and equity regquire that his estate should
nut Be relicved from the burden thereof.

The decree of the district court was right, and it is
recommended that it be affirmed. .

DurrieE and ALBERT, CC., concur.
By the Court: IFor the reasons stated in the foregoing

opinion, the decree of the district court is
~ AFFIRMED,

CHARLES F. GROTHE, APPELLEE, V. JAMES K. LANE, APPEL-
LANT.

Fmep NoveEmBER 22, 1906. No. 14,518,

Contracts: CONSTRUCTION. A contract should be construed to give
effect to the intention of the contracting parties, keeping in
mind the situation of the parties, the property which is the
subject matter of the contract, and the use to which it is being
applied.

Arreal from the district court for Saline county:
LesLie G. HURrp, Juben. Affirmed.

(. H. Hastings and F. 1.4Foss, for appellant.
Abbott & Abbott and Ray J. Abbott, contra.

JACKSON, (.

On April 4, 1901, the plaintiff purchased of the defend-
ant a mill property in Saline county consisting of some 45
acres of land, the mill buildings, dam and race. That
portion of the description in the deed pertinent to the
inquiry is as follows: “Also the right of flowage of said
mill-race and of the tail-race of said mill hereinafter
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conveyed, and the right to maintain said mill-race and the
tail-race thereof as they now stand.” It appears from the
evidence that the water to operate the mill is taken from
a running stream at a distance of a mile or more from the
mill and is conducted to the mill by a race. Above the
mill had been constructed, along a portion of one side
of the race, a dike to prevent the water from overflowing
adjacent lands. This dike had been constructed and main-
tained for some years prior to the time when the defend-
ant became possessed of the property. In the year 1894 or
1895 the defendant constructed an inner dike, not so
wide or high as the original one, leaving a space between
the two dikes covering a fraction more than an acre of
land. The defendant still owns land joining the outer
dike. It also appears that prior to the commencement off
this action, and after the sale to the plaintitf, the defend-
ant had plowed and cultivated the outer dike, which had
the effect to lessen its height and impair its utility as a
means of preventing the overflow of water in case of
flood or high water. This action was instituted by the
plaintiff to obtain an injunction restraining the defendant
from interfering with the dike and destroying its useful-
ness. A temporary injunction was allowed by the county
judge. On the trial the temporary injunction was made
permanent. The defendant appenls.

The real controversy is as to whether the premises con-
veyed included the outer dike or whether they were lim-
ited to the inner dike. It will be observed from the char-
acter of the deed that parol evidence was necessary to
establish the boundaries of the mill-race. The evidence
introduced on behalf of the plaintiff tends to prove that
the boundary of the race, as agreed upon by the plaintiff
and defendant at the time of the sale, was the outer dike;
that while the water was at its normal stage the inner
dike was sufficient to prevent an overflow, but in cases of
high water the water would overflow the inner dike but
be restrained by the outer dike within the mill-race proper.
The evidence also tended to show that, if the water was
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permitted to overflow, it would result in damage and pos-
sible destruction of the mill property. On behalf of the
defendant the evidence tended to prove that the inner
dike was agreed upon by the parties as the outer limit of
the mill-race, and that the property conveyed extended to
or included the inner dike only. It also appears in evi-
dence, without conflict, that at the time the plaintiff pur-
chased the premises the water was at a normal stage and
extended only to the inner dike. Upon the conflicting
evidence the trial court found for the plaintiff. The wit-
nesses as to the actual contract testified in open court,
their credibility was a matter that the trial judge was in
a far better position to determine than the appellate court,
“and we are not disposed to disturb the finding.

It is urged, however, that, because of the fact that when
the deed was made the water in the mill-race extended
only to the inner dike, the description quoted from the
deed must limit the plaintiff’s boundary to the outer edge
of the water as it then flowed. This contention was de-
termined in the trial court adversely to the defendant, and
the construction of the contract adopted was, without
doubt, correct. It was plainly the duty of the court to
construe the contract in the manner that would give effect
to the evident purpose or intention of the contracting
parties, keeping in mind the situation of the parties at
the time the contract was made, the property which was
the subject matter of the contract, the use to which it
was being applied, and the probability that it was not
the intention of the parties to enter into a contract that
would be likely to result in damage or the possible
destruction of the property. Plainly the words “as they
now stand,” appearing in that portion of the deed quoted
above, were intended by the parties to apply to the right
to maintain the mill-race and the tail-race, and were not
intended to limit the right of flowage to the stage at which
the water then stood. The outer dike, being necessary to
protect the race in times of high water, was as much a
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part of the race as it then stood as the natural bank, where
no dike was necessary.

We are satisfied that the conclusion reached by the trial
court is correct, and recommend that the judgment be
affirmed.

Durrir and ALBERT, CC., concur.

By the Court: For the reisons stated in the foregomg
opinion, the judgment of the district court is

AFFIRMED,

UNION PACIFIC RAILROAD COMPANY V. ULRICH FICKEN-
SCHER.

Frep DeceMBER 7, 1906, No. 12,592,

ERROR to the district court for Dawson county: HOMER
M. SULLIVAN, JUDGE. Reversed.

John N. Baldwin and Edson Rich, for plaintiff in error.

Warrington & Stewart, H. M. Sinclair and Roscoe
Pound, contra.

SEDGWICK, C. J.

This action was brought in the district court for Daw-
son county to recover damages caused by a fire alleged to
have originated in the carelessness of the defendant. The
case was argued and submitted with the motion for re-
hearing in the case of Union P. R. Co. v. Fickenscher, 74
Neb. 507, and, for the reasons stated in the opinion in
that case, the judgment of the district court is reversed
and the cause remanded.

REVERSED.
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UNION PACIFIC RAILROAD COMPANY V. JOHN FOSBERG.

FiLED DECEI\I.BEB 7, 1906. No. 13,786,

ERROR to the district court for Dawson county:
CHARLES L. GUTTERSON, JUDGE. Reversed.

John N. Baldwin and Edson Rich, for plaintiff in error.

Warrington & Stewart, H. M. Sinclair and George W.
Thomas, conira.

SEDGWICK, C. J.

This action was brought in the distriet court, for Daw-
son county to recover damages caused by a fire alleged to
have originated in the carelessness of the defendant. The
case was argued and submitted with the motion for rehear-
ing in the case of Union P. R. Co. v. Fickenscher, 74
Neb. 507, and, for the reasons stated in the opinion in
that case, the judgment of the district court is reversed
and the cause remanded.

REVERSED.

42
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STATE, EX REL. ARTHUR V. OFFILL, APPELLEE, V. . M. HAL-
LOWELL ET AL., APPELLANTS,

Frep DeceMBER 7, 1906, No. 14,571

Constitutional Law: ELEcTIONS: PoweR oF Courrs. Section 137 of the
“Australian ballot law” (Ann. St., sec. 5775) is not in conflict
with the constitution, and confers power upon county courts and .
upon judges of the district and supreme courts at chambers to
summarily review the action of the officer with whom ‘an
original certificate of nomination is filed, and to make such order
therein as the law requires.

APPEAL from the distriet court for Buffalo county:
Bruxo O. HOSTETLER, JUDGE. Reversed.

H. M. Sinclair, for appellants.
Edwin E. Squires, contra.

SEDGWICK, C. J.

Prior to the general election in 1905, the question was
raised before the county clerk of Buffalo equnty whether
one Wheelock was entitled to have his name placed upon
the official ballot of said county as a candidate for the
office of register of deeds to be voted for at the then ensu-
ing election. The decision of the county clerk was that
Mr. Wheelock’s name should be put upon the ballot. Ap-
plication was then made to the county court of that county
for an order commanding the county clerk to not place
upon the official ballot the name of the said Wheelock as
candidate. Afterwards such proceedings were had in the
matter that a decree was had in the distriet court for that
county by which it was determined that the county court
had no jurisdiction or authority in the premises. The
object of these proceedings is to reverse that decree of the
district court.

The sole question presented in the brief and in the
oral argument is whether the law gives the county court
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power to bear and determine the question so raised.
The statute provides: ¢“All certificates of nomination
which are in apparent conformity with the provisions of
this act shall be deemed to be valid unless objection
thereto shall be duly made in writing within three days
after the filing of the same. * * * The officer with
whom the original certificate was filed, shall in the first
instance pass upon the validity of such objection, and his
decision shall be final, unless an order shall be made in the
matter by a county court, or by a judge of the district
court, or by justice of the supreme court at chambers on
or before the Wednesday preceding the election. Such
order may be made summarily upon application of any
party interested, and upon such notice as the court or
judge may require.”” Ann. St., sec. 5775. No brief was
filed nor was any argument made at the bar in support of
the decision of the district court. It was stated by
counsel for the plaintiffs in error that the theory below
was that the order referred to in the above quotation from
the statute is a writ of mandamus obtained in regular pro-
ceedings for that purpose. Such could not have been the
intention of the legislature, unless we suppose that the
statute also confers upon county courts jurisdiction in
mandamus proceedings, a jurisdiction which that court
did not possess. The authority is given to a judge of the
district court or a justice of the supreme court at cham-
bers, and these judges do not have authority to issue per-
emptory writs of mandamus when a trial is necessary to
determine the existence of facts upon which the right to
the writ is based. From the nature of the case proceed-
ings under this statute are summary in character; hence,
the provision that “such order may be made summarily
upon application of any party interested.” There is no
apparent reason for supposing that the statute, which in
express terms names the court and the judicial officers who
may make the order, and provides that it may be made
summarily, is invalid, unless it should be found that the
authority so given is administrative or ministerial, and
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so could not be exercised by the judicial branch of the
state government. That it is a judicial authority was
expressly determined in Porter v. Flick, 60 Neb. 773.
That case involved the right of a new political organiza-
tion to use the party name which it had adopted. A judge
of the district court, at chambers, made an order reversing
the decision of the secretary of state, and upon petition
in error to this court the order of the district judge was
reversed. In the opinion of the court the statute is quoted,
and its validity assumed. We think that the statute
is valid, and confers power upon the county court and
upon the judges of the district and supreme courts to
summarily review the action of the officer with whom the
original certificate of nomination is filed, and to make
such order therein as the law requires.

The judgment of the district court is reversed and the
cause remanded.

REVERSED.

SETH TERRY ET AL. V. STATE OF NEBRASKA.
FiLep DECEMBER 7, 1906. No. 14,843,
1. Habeas Corpus. A habeas corpus proceeding involving the perma-

nent custody of a minor child is a proceeding in rem, in which
the res is the child and its custody.

(&

. Courts: JURrISDICTION. Where two courts have concurrent jurisdic-
tion, that which first takes cognizance of the case has the right
to retain it to the exclusion of the other; and where property is
in gremio legis, if it be a court of rightful jurisdiction, no other
court can interfere and wrest from it the jurisdiction first ob-
tained.

3. Contempt. Where a habeas corpus proceeding commenced in the
district court has been prosecuted to final judgment, the institu-
tion by one of the parties therein of another action of the same
kind, for the determination of the same question in the county
court, before fully and fairly complying with such judgment, for
the evident purpose of evading its effect and rendering it of no
avalil, is a contempt of the district court.
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4. —

* Derexse. In such a case a disclaimer of intention, disre-
spect, or design to embarrass the due administration of justice
is no defense.

ot

—: EVIDENCE. One who is not shown to have counseled, aided,
or abetted such a proceeding, or to have even had knowledge of
its commencement, and whose name as a petitioner seems to
have been used without authority, cannot be convicted of con-
tempt.

IERROR to the district court for Gage county: WIiLLIAM
H. KELLIGAR, JUDGE. Affirmed.

R. W. Sabin, F. 0. McGirr and Hainer & Smith, for
plaintiffs in error.

.

Roscoe Pound and Hazlett & Jack, contra,

BARNEs, J.

The plaintiffs severally prosecute error from a judgment
of the district court for Gage county adjudging them in
contempt of an order of that court. The facts underlying
this controversy are, briefly stated, as follows: Ome J.
Alfred Johnson, a resident of the state of Iowa, com-
menced a proceeding in habeas corpus in the district court
for Gage county against the plaintiffs herein and one
Laura Terry to obtain possession of his two minor chijl-
dren. A trial resulted in an order or judgment ‘of that
court remanding the custody of one of said children, who
was 17 years of age, to the respondents, and awarding
the permanent custody of the other, Effie Johnson, who
wag but seven years of age, to her father, the petitioner.
Respondents in said action, the plaintiffs herein, brought
the case to this court where on the 5th day of April, 1905,
the judgment was affirmed. See Terry v. Johnson, 73
Neb. 653. A motion for a rehearing was filed in due time,
and was overruled on October 27, 1905, Thercupon the
mandate of this court was sent to the district court for
Gage county directing the said court to carry out its said
judgment and order. The complaint in the present pro-
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ceeding shows: That on the 5th day of January, 1906,
said judgment not having been complied with, the said
J. Alfred Johnson filed a petition in the district court for
an order carrying it into effect and on the 16th day of
January, 1906, the respondents filed an answer and show-
ing in support theveof, alleging matter claimed to have
transpired since the original judgment, by reason of which
it was claimed that J. Alfred Johnson was not a proper
person to have the custody of his said daughter; that
afterwards the said respondents withdrew their answer
and showing, and on the 21st day of March, 1906, applied
to the district judge, at chambers, for a suspension of the
enforcement of said judgment on the ground that Laura
Terry, one of the respendents, was seriously ill, and that
compliance with said judgment would endanger her life.
The district judge granted a stay of the order pending the
recovery of said respondent; and on the 26th day of June,
1906, said respondent having fully recovered, it was agreed
in open court that said judgment should be complied with
on the 5th day of July, 1906, and an order of the district
judge in writing to that effect was given to the respond-
ents.

It further appears from the complaint and the evidence
adduced at the trial that J. Alfred Johnson appointed his
gister, Mrs. Gussie DeLorie, his agent to receive the child
from the respondents; and on the 5th day of July the
respondents went through the form of delivering her to
the said Gussie Delorie, but prior to such delivery pre-
pared the papers in a habeas corpus proceeding in the
county court, and immediately thereupon caused the
papers theretofore prepared to be formally filed. A writ
issued, and within a few minutes the sheriff retook posses-
sion and custody of the child from the agent of her father,
who being absent, and represented only by his sister afore-
~said, it was found necessary to enter into an arrangement
whereby the respondents again obtained the custody and
control of said child. On the hearing of the complaint,
the foregoing facts together with others having been made
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to appear, the district court found, among other things,
as follows: “That on July 5, 1906, the defendants, Seth
Terry and Menzo Terry, each intending not to obey the
judgment and decree of this court that the said Effie
Johnson be delivered to her father, caused a writ of ha-
beas corpus to be prepared and sued out in the county
court of Gage county, Nebraska, against Mrs. Gussie De
Lorie and J. Alfred Johnson, commanding the sheriff of
said county to take said Effie Johnson from the care and
custody of each. That said defendants then caused a for-
mal delivery of said infant child to be made in pretended
compliance with the order of this court, and then im-
mediately caused said writ of habeas corpus so sued out
in the county court to be served, and said child retaken
from the custody of said Johnson and his sister, Mrs.
Gussie DeLorie; that said delivery by the defendants, and
each of them, under the order of this court was colorable
merely, and not in good faith, and not intended by them,
or either of them, to be in compliance with the order of
the district court, and each of said acts was done by them,
and each of them, with intent to prevent the delivery of
said infant child to her father as heretofore ordered, ad-
judged and directed by this court. The court further finds
that subsequently to July 5 the defendant, Seth Terry,
caused a proceeding to be instituted in the county court
of Gage county, Nebraska, for the appointment of a
guardian for said infant child, Effie Johnson, and in this
he was aid