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State v. McMonies.

STATE OF NEBRASKA, EX REL. C. E. MOMONIES, V. CHARLES
MCMONIES.

Frep JANUARY 3, 1906. No. 13,973.

1. Villages: Poor-HALLS, REGULATION OF. The charter of villages con-
fers on the trustees of the village power to regulate billiard and
pool-halls, but not to supress them. Authority to regulate does
not give power to suppress.

2. Mandamus: PREMATURE ACTION. An ordinance of the village of
Lyons required the proprietors of pool and billiard-halls to pay
an annial occupation tax, which was to be paid on the second
Tuesday of May or as soon thereafter as they became liable to
the tax by engaging in the business. The relator on the first
Tuesday in May tendered to the village treasurer the tax required
on five tables, which the treasurer refused to accept, and there-
upon relator immediately brought this action to compel him to
take and receipt for the money. Held, That, the tax not being
due or payable until the second Tuesday in May, the action was
prematurely commenced and the writ properly denied.

ERROR to the district court for Burt county: EDMUND
M. BarTLETT, JUDGE. Affirmed.

Bowes & Hodder and J. A. Singhaus, for plaintiff in
error.

P. E. Taylor and E. D. Wigton, contra.

DuFFIE, C.

The first, third, fourth and seventh sections of ordinance
No. 84 of the village of Lyons, Nebraska, are in the fol-
lowing language:

«Qection 1. Each and every person, firm and association,
corporation, or other organization, carrying on the occupa-
tion or business hereinafter mentioned, within the cor-
porate limits of the village of Lyons, Nebraska, shall pay
to the treasurer of said village annually, as a tax upon
said occupation, or business, from the first Tuesday in May
of each year the sums hereinafter provided.”
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“Section 3. There is hereby levied an annual tax upon
occupation and business carried on within the limits of
said village of Lyons, Nebraska, as follows: Billiard and
pool-halls and places using similar tables for amusement
or gain, first table $25, each additional table $15, bowling
alleys,” ete.

“Section 4. No demand shall be necessary for said taxes,
but all persons subject to pay tax under this ordinance
shall attend at the office of the city treasurer and pay the
same on the second Tuesday of May, or, if they shall not
be engaged in any business or occupation subject to tax
under this ordinance on the second Tuesday of May, then,
as soon as they shall be subject to pay such tax by engag-
ing in an occupation or business which is taxed under
the provisions of this ordinance or upon publication of this
ordinance.”

“Section 7. If any tax unpaid under the conditions of
this ordinance shall not be paid when the same by terms
of this ordinance becomes payable, then the nonpayment of
said tax shall be deemed a misdemeanor and the party so
offending shall be fined not less than $5 nor more than
fifty dollars.” .

The relator, C. E. McMonies, was the proprietor of a
billiard and pool-hall in Lyons during the year 1903, and
on May 3, 1904 (it being the first Tuesday of May), he
tendered to Charles McMonies, the treasurer of said vil-
lage, the sum of $85, being the tax required on four pool
tables and one billiard table for the year 1904. The treas-
urer refused to accept the money, and the relator immedi-
ately commenced this action, asking a writ of mandamus
requiring him to do so and to issue a receipt therefor.
The district court refused the writ, and the case is brought
here for review.

The respondent defends upon two grounds: (1) That,
by an ordinance passed subsequently to the tender, but
prior to the trial of the case, it was made unlawful for any
person to keep for public use or hire or gain within the
village of Lyons any billiard or pool-hall or any billiard
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or pool-tables. (2) That the tender of the tax was pre-
maturely made. Two ordinances were introduced in evi-
dence, each of which was passed after the commencement
of this action, but before the trial in the district court.
Each of the ordinances makes it illegal to operate pool and
billiard-halls for hire within the village of Lyons. Nu-
merous objections to these ordinances are made by the re-
lator, and it is urged that there was such irregularity in
their passage that they are absolutely void. We do not
care to examine these objections in detail, but base the con-
clusion at which we have arrived upon the ground that
the village trustees have no authority to pass an ordinance
making it illegal to maintain a billiard and pool-hall
within the limits of the village. In Morgan v. State, 64
Neb. 369, this court, referring to billiard-halls, said :

“The interests of peace, good order and public morality
require that the billiard and pool room should be con-
ducted according to such rules and standards, and sub-
ject to such restrictions, as may be prescribed by the
municipal authorities. Such a room is not, we concede,
per se a nuisance, but without regulation and supervision
it is likely to become so anywhere, and in a village it is
apt to degenerate into a trysting-place for idlers and a
nidus for vice.”

The plaintiff’s pool-hall not being a nuisance per se,
and the village authorities having no right to suppress it,
as such, until by its management and conduct it be-
comes a nuisance in fact, what are the powers of the vil-
lage board in dealing with it and other like places? Sub-
division T of section 39, article I, chapter 14, Compiled
Statutes 1903 (Ann. St. 8639), confers upon cities of the
second class power “to restrain, prohibit, and suppress
billiard tables and bowling alleys kept for public uses”;
but section 40 (Ann. St. 8680) of the same chapter which
relates to villages, provides that this class of municipali-
ties “shall have the rights, powers, and immunities here-
inafter granted, and none other, and shall be governed by
the provisions of this subdivision.”
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It is familiar law that a municipal corporation has such
powers only as are expressly granted inm its charter, and
those fairly implied in or incident to the express grant.
1 Dillon, Municipal Corporations (4th ed.), sec. 89, gives
the following as the rule relating to their powers: “It
is a general and undisputed proposition of law that a
municipal corporation possesses and can exercise the fol-
lowing powefs, and no others: First, those granted in ex-
press words; second, those necessarily or fairly implied in
or incident to the powers expressly granted; third, those
essential to the declared objects and purposes of the cor-
poration—not simply convenient, but indispensable. Any
fair, reasonable doubt concerning the existence of power
is resolved by the courts against the corporation, and the
power is denied.” State v. Irey, 42 Neb. 186; Sexson v.

" Kelley, 3 Neb. 104 ; Hurford v. City of Omaha, 4 Neb. 336,
and other cases in our own reports recognize this rule as
the one proper to be applied in cases dealing with the
power of the municipalities of this state. It is quite evi-
dent from the provisions of section 40, above referred to,
that we must look to the language of the statute follow-
ing section 40, and relating exclusively to villages, to
ascertain the powers possessed by such municipalities.
Section 46 (Ann. St. 8686) confers upon a village numer-
ous general powers, but none relating to billiard and pool-
halls, unless such halls can be classed as places of “amuse-
ment,” which may be “licensed and regulated.” The only
other provision which may be fairly construed to cover the
control of a billiard or pool-hall by the village authorities
is found in subdivision VIII of section 69 (Ann. St. 8719)
and is as follows: “To raise revenue by levying and col-
lecting a license tax on any occupation or business within
the limits of the city or village, and regulate the same by
ordinance.” 1If billiard and pool-halls are included in sec-
tion 40 under the term “other amusements,” the village
may license and regulate such business; and by the ex-
press language of subdivision VIII of section 69 such
places or business may be “licensed and taxed and the con-
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duct of the business ‘regulated” by ordinance.” It is
familiar law that the power given a municipality to “reg-
ulate” does not authorize it to suppress or prohibit a trade
or business, as the very essence of regulation is the ex-
istence of something to be regulated. Horr and Bemis,
Municipal Police Ordinances, sec. 30; State v. Mott, 61
Md. 297, 48 Am. Rep. 105.

It is urged on behalf of respondent that the village has
power to prohibit pool and billiard-halls under the general
welfare clause of its charter. It cannot be disputed, we
think, that, in the absence of express authority, the vil-
lage has no power to prohibit or suppress any lawful
business, recognized as such by the laws of the state. As
we have already seen, billiard and pool-rooms are not
nuisances per se, and the statutes of the state recognize the
keeping of such halls as legal and lawful, except that
minors shall not be allowed to play at the game or to be in
or upon the premises so occupied. (Cr. code, sec. 222.) We
conclude, therefore, that villages have no authority to pro-
hibit or suppress billiard and pool-halls within their limits.

The defense that the tender of the tax was prematurely
made must, we think, be sustained. By the express pro-
visions of the ordinance, those liable to the tax were to
appear at the office of the city treasurer on the second
Tuesday of May, and make payment. It is urged by the
relator that, because the fiscal year for villages commences
on the first Tuesday of May, the tax may be paid at any
time after that day. In other words, that the tax became
"due at the commencement of the fiscal year, but the ordi-
nance extended the time of payment until the second Tues-
day of May, after which time the tax became delinquent,
and the party in default might be proceeded against for
nonpayment. We are not inclined to accept this view of -
the case. In the absence of this ordinance, the relator
was not required to pay any tax. Of necessity, the ordi-
nance imposing the tax must fix a time for its payment.
Otherwise there could be no delinquency and no prosecu-
tions for nonpayment until the last day of the fiscal year,
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and perhaps not then. So, also, should the treasurer of
the village be informed by the terms of an ordinance of the
date when any money coming to the village becomes due
and payable. 1Ile is not required to accept the money
of a taxpayer until the tax is due. The taxpayer cannot
make him the custodian of a fund until by law he is re-
quired to receive it. It would be a question of some
doubt whether the treasurer’s bond would be liable for
taxes paid before their maturity, but whether so or not,
it is clear to us that the treasurer cannot be burdened with
the safe-keeping of funds until, by the terms of the law
or ordinance under which they are paid, they have be-
come due and payable. Upon the ground, therefore, that
the tender of this tax was prematurely made, we recom-
mend that the judgment of the district court be affirmed.

ALBERT and JACKsON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED,

- DAVID ROE, APPELLEE, V. HOWARD C'OUNTY ET AL., APPEL-
: LANTS. '

FiLEp JANUARY 3, 1906. No. 14,020.

1. Appeal: TrIAL DE Novo. In appeals in equity cases, this court will
examine the evidence and arrive at an opinion of the facts es-
tablished, uninfluenced by the conclusion arrived at by the trial
court, except in so far as a presumption in support of such con-
clusions is derived from the opportunity which the trial judge has
.of seeing and hearing the witnesses, and of judging their candor,
their knowledge of the facts, their intelligence, and bias, or
partiality, if any is exhibited.

2. Surface Water, Diversion of. Where water, be it surface water, the
result of rain or snow, or the water of springs, flows in a well-
defined course, be it ditch or swale or draw in its primitive condi-
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tion, and seeks its discharge in a neighboring stream, its flow
cannot be arrested or interfered with by a landowner to the
injury of the neighboring proprietors, and what a private pro-
prietor may not do neither can the public authorities, except in
the exercise of the right of eminent domain.

3. Roads: CONSTRUCTION: DAMAGES: PresumpTioN. The court will
not presume that the commissioners appointed to assess damages
to the owners of land over which it runs, considered it necessary,
in the proper consiruction of the road, to divert the water, nat-
urally seeking an outlet in a draw, and conduct it in an artificial
ditch along the highway for a mile or more and there discharge
it in such manner that it damaged the land of the plaintiff, or
that plaintiff was allowed damage Tor such disposition of the
water.

4. An easement by prescription can be acquired only by an adverse
user for ten years, and the commencement of the time required
for the prescription to ripen dates from the time when the party
was damaged or had a cause of action arising from the adverse
user.

ApPPEAL from the district court for Howard county:
JOHN R. HANNA, JUDGE. Affirmed.

Frank J. Taylor and T. T. Bell, for appellants.
4. A. Kendall and W. H. Thompson, contra.

»
DurFIE, C.

The decree of the district court contains findings upon
all the issues made by the pleadings with an exception
hereinafter referred to. These findings, together with a
plat of the surrounding country introduced by the plaintiff
present the matter in dispute between the parties in as
brief and clear a manner as any synopsis of the pleadings
which we could make. After a general finding for the
plaintiff the decree continues as follows:

“The court further finds that at the time this action was
commenced and previously thereto the plaintiff was a resi-
dent taxpayer of the said county of Howard, and was the
owner and in possession of the southeast quarter of sec-

tion 82 and the northwest quarter of section 33, and that
32
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Miles Carter was the owner and in possession of the south-
west quarter of 33, all in township 14 north, of range 10
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west, in said county. The court finds that at the said
times, A. L. Warne was the owner and in possession of
the northwest quarter and the south half of the southwest
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quarter of section 4, and that J. M. Martin was the owner
and in possesion of the southeast quarter of section 5,
all in township 13 north, of range 10 west, in said county.
The court finds that sections 4, 8, 9, 16 and 17, in said
township 13, are low, flat and nearly level lands, and are
wet and swampy during a great portion of the year, and
that a large amount of surface and seepage waters collect
thereon and flow therefrom. The court finds that said
surface and seepage waters, by the processes of nature,
formed and gathered into a draw or a low drain and water-
course known as the ‘Warne draw,” which watercourse
runs in a northeasterly course or direction from the land
of said Martin into the public road running north and
south between sections 4 and 5, and in an easterly direc-
tion across said road, and then in a northeasterly direction
across the lands of said Warne and one George Gans, who
owns the north half of the southwest quarter of section
4, lying between the two tracts of the said Warne, thence
on across lands of the said Warne, and across the lands
of the said Carter, and several miles to the Loup river.
That the said draw or watercourse is deeper than the
surrounding lands, and has well-defined banks and an
open course in some places, and is fed by springs, and the
surface and seepage waters from sections 8, 9, 16 and.
17 aforesaid, and that said waters have constantly flowed
in said draw and watercourse for many years, and that
said draw and watercourse is the only natural course and
outlet for said waters, and that said northeasterly diree-
tion is the only natural direction for said waters to flow
and the only direction that they did flow previous to the
acts complained of by plaintiff, and that said waters
never did flow down said road in a northerly direction, nor
_at the place or in the place where the same now flow,
previous to the acts complained of by the plaintiff. The.
court finds that after the road between sections 4 and 5
and 32 and 33 was opened to public travel, and, to wit,
in the year 1887, a culvert was built by said county across
said road at the point where said Warne draw and water-
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course crosses said road, to enable the waters coming
down said draw to pass thereunder and provide a safe
crossing for the public over said draw, and that the dirt
was taken from the sides of the road near said culvert to
grade the approaches to said culvert, and that thereafter,
in the year 1893, said culvert was washed out by the waters
coming down said draw and was swept to the cast side of
the road, and said watercourse became filled up where it
crossed said road and remained so until the year 1897,
when the proper authorities of said county ordered it
opened, and a new culvert built; that said new culvert
was built during said year last mentioned, being 16 feet
in length, and about 8 feet wide, and 3} feet high, to
enable water to pass thereunder, and more dirt was taken
from the sides of the road to grade the approaches to said
culvert, thercby making ditches at the sides of the road for
a short distance from said culvert. The court finds that
in the year 1891 the said A. L. Warne opened a ditch along
the west side of said road, running north and south be-
tween sections 4 and 5 and 32 and 33; that the southern
terminus of said ditch, so constructed, was at the west end
of said culvert constructed across said Warne draw as
aforesaid, and that the northern terminus of said ditch,
so constructed, was about 25 rods south of the quarter
section corner between said sections 32 and 33, and that
said Warne worked on said .ditch from time to time dur-
ing several years thereafter; and that said work was with-
out authority and not authorized by the properly consti-
tuted authorities of said county, and was constructed for
the purpose of draining the water coming down said
Warne draw from said Warne’s land and carrying it north
in said ditch, along said road, to the northern terminus
of said ditch, where it was discharged in said road, and
from there it went onto the land of Miles (‘arter, and
from there onto the land of the plaintiff in section 33; that,
in passing down said ditch, the same overflowed and went
upon the land of the plaintiff in section 32 continuously
and in large quantities in the year 1903, to the damage of
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plaintiff’s crops growing on said land. The court finds
that in the year 1899 and thereafter the county authorities
of said county assumed control of said ditch, excavating
and greatly enlarging the same, and made use of said ditch
to convey the waters coming down said draw in a northerly
direction, and thereby changed the course and direction of
the water from its natural course, and that said authorities
thereby permitted said water to be discharged into the pub-
lic road, there to pass onto the lands of plaintiff to his
damage. The court finds that previous to the commence-
ment of this action plaintiff notified and requested the de-
fendant Lauritsen, road supervisor, and other defendants
as county commissioners, to fill up said ditch and stop
the flow of water upon plaintiff’s land, which request was
not granted. The court finds that the natural and only
course for said water to flow is across the road in an
easterly direction at the culvert, and thence in a north-
easterly direction, across the lands of said Gans and
Warne, and not in a northerly direction along the pub-
lic road, and that the action of said Warne and of the said
defendants in constructing and extending said ditch, and
continuing and maintaining same so as to divert said
water from its natural course and cast it into the public
highway and upon the lands of plaintiff, was and is wrong
and unlawful, and was not made and is not maintained
for the purpose of properly and lawfully constructing and
maintaining said public road, but was and is for the pur-
pose of draining said waters from the lands east of said
road, and that the money expended from the public funds
of said county for said purpose is an improper and unlaw-
ful use of the public funds of said county and is unlawful.
The court finds that, in the construction of said ditch as
aforesaid, on the west of said road from said “Warne
draw” north to a point about 25 rods south from the quar-
ter section corner between said sections 32 and 33, which
was the north terminus of said diteh, it was constructed
through a ridge or slight elevation of land which is located
at or about the northeast corner of the southeast quarter
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of said section 5, and that, in order to permit said water
to flow down said ditch, it was necessary to dig said ditch,
at said last mentioned point, about 4 feet deep, and that,
at said last mentioned point, the natural level of the land
was about 3 feet higher than the natural level of the base
of said “Warne draw” where it crossed said road, and
from which point said ditch was constructed, and that
from this northeast corner of the southeast quarter of said
section 5 north on the line of said ditch the natural flow,
drainage and flow of the water was in a northern direction
toward Lake Creek draw, and that from this last men-
tioned point south the natural drainage and flow of the
water was in a southern and southeastern direction to-
ward said ‘Warne draw.’

“The court finds that the plaintiff has sustained dam-
age in the sum of $30, and that the injunction heretofore
granted in this case should be and the same is hereby sus-
tained, and the defendant, county of Howard, and the de-
fendants, Frank Rork, George Irvine and 8. M. Sonderup,
county commissioners of said county, and their successors
in office, and the defendant, Hans N. Lauritsen, road su-
pervisor of Cleveland precinct in said county, and his suc-
cessors in office, are each and all, individually and col-
lectively, perpetually enjoined and restrained from al-
lowing or permitting any water coming down said ‘Warne
draw’ from above, or south of the culvert across said
draw in the road between sections 4 and 5 in said town-
ship and range, to flow down said ditch north of said
‘Warne draw’ on the west side of said road between said
sections or upon plaintiff’s land in said sections 32 and 33
as aforesaid.

“Tt is further considered and ordered that the said de-
fendants, and their successors in office, shall cause said
ditch on the west side of the road running north between
sections 4 and 5 to be filled up at such points or places
north on said culvert over said ‘Warne draw,” at or near
to the northeast corner of the southeast quarter of said
section 5, as shall effectively and permanently prevent any
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water coming down said ditch, or from the road, from pass-
ing down said ditch to the north, and such filling shall
be permanent and lasting, and of such character as to be
effective, and the ground to be replaced therein in a
natural and substantial condition, the same as it was be-
fore said ditch was first constructed, and such as will re-
store the water in this locality to its natural course, and
that such excavations shall be made under said culvert
constructed across the ‘Warne draw’ as shall make the
bottom of said culvert as low as or lower than the base
of the ditch located west thercof in said road, so as to
permit the water flowing and accnmulating in said ditch
to pass through said culvert on the east thereof, and to
make such other and further excavations at said point as
will enable said water coming down said draw to pass to
the eastward under said culvert, and out of the said road
through the natural course of said “Warne draw’ onto the
lands of the said YWarne and Gans.”

The appellants insist that the decree is not supported
by the evidence, and from that fact alone it should be re-
versed. Wé concede the claim made by appellants that,
under the statute and the holding of this court in Faulk-
ner v. Simms, 68 Neb. 299, it is our duty to examine the
evidence and arrive at an independent judgment relating
to the facts established therefrom, but, as well stated in
that case, the trial court has advantages denied to the ap-
pellate court in many particulars where the witnesses are
orally examined upon the trial. Where the testimony of
witnesses is taken in the form of depositions and consists
wholly of written evidence, the appellate court is as well
qualified to judge of the credit and force to be given the
evidence as the trial court, but it cannot be disputed that
the apparent candor, knowledge and intelligence of the
witnesses are matters of which the trial court has a bet-
ter opportunity to judge than can we from a reading of
the cold written record brought before us. To that extent,
but no further, there should be a presumption in favor
of the findings of the trial court. These are matters which
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we cannot overlook, and which to some extent should go
to support the findings, unless a careful consideration of
all the evidence convinces us that there is a preponderance
against such findings. The matter is one of importance,
not only to the parties, but to the state at large, and we
have tried to give it the full consideration that it de-
mands.

We are satisfied that what is known as the “Warne
draw” is the outlet for the surface water received on
quite an extent of country lying south of the bridge cross-
ing that draw and where the ditch complained of com-
mences. The rule relating to gathering surface water
in a ditch and discharging it in a volume on the lands
of another has been well settled in this state. While one
may fight surface water and protect his premises against
it by the use of reasonable means, he cannot collect it in a
large body and flow it onto the land of a lower proprietor
to his injury. Todd v. York County, 72 Neb. 207, and
cases there cited. In Chicago, R. I. & P. R. Co. v. Shaw,
63 Neb. 380, it is said:

“It would be an unfortunate rule of law which would
allow a railroad company, or any other proprietor of land,
to erect an embankment across a ravine in which a large
body of water is accustomed to run during the rainy sea-
sons or upon the melting of snow without making the
necessary provision for its flow in the usual manner.
* * * We regard it as now settled by the former de-
cisions of this court that a railway company, or other
proprietor of land, cannot throw an embankment across
a ravine or draw, into and through which the surface
water of a large scope of country is accustomed to flow,
without providing adequate means for the usual flowage of
the water naturally seeking such an outlet.”

This case was referred to and followed in fissouri P. R.
Co. v. Hemingiway, 63 Neb. 610, and the law is now ap-
parently well established that, when surface water flows
by a well-defined and natural course upon lower lands,
that flow cannot be interfered with by either the upper or
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lower proprietor. Wharton v. Stevens, 84 Ia. 107. In
that case it is said:

“But where surface water has a fixed and certain course
as a swale, though it may be narrow or broad, its flow
cannot be interrupted to the injury of an adjoining pro-
prietor.” .

In this case the finding of the court, which we think
well supported by the evidence, is as follows: “That the
said draw or watercourse is deeper than the surrounding
lands, and has well-defined banks and an open course in
some places, and is fed by springs, and the surface and
seepage waters from sections 8, 9, 16 and 17 aforesaid,
and that said waters have constantly flowed in that draw
and watercourse for many years, and that said draw and
watercourse is the only natural course and outlet for said
waters.”

It is well settled that what would be illegal in the dis-
position of surface or other waters in a private individual,
is likewise illegal when attempted by the public authori-
ties, unless by agreement, or in the exercise of the power
of eminent domain and by the payment of damages, the
public authorities have acquired the right to collect and
discharge the water upon the land of another. In Young
v. Commissioners of Highways, 134 I11. 569, 25 N. E. 689,
it is saia:

“The commissioners of highways, where they undertake
to drain a public highway, possess the same rights, and are
to be governed by the same rules, as adjoining landowners
who may undertake to drain their own lands, except where
they may be proceeding under the eminent domain laws
of the state.”

And Patoka Township v. Hopkins, 131-Ind. 142, 30 N, E.
896, is to the effect that the public authorities cannot col-
lect in artificial ditches, along the side of the road, surface
water which naturally flows away from the road, and by
a culvert conduct it all on one side, thereby causing it to
. be thrown on the land of a proprietor on that side. In
Churchill v. Beethe, 48 Neb. 88, the complaint was that
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the authorities raised an embankment along the highway
in such a manner as to change the course of surface water
accumulating on the land west of the highway so as to
cause it to flow upon the land of the plaintiff, whereas,
before the embankment was constructed, such water flowed
over the land north of plaintiff’s; and second, that the de-
fendants were about to build a culvert across the highway
in such a manner as to turn the accumulated surface
water from the land to the west in a body upon the plain-
tiff’s land. Relating to the second cause of complaint
the court said: “It is needless to say that such an act by
a private proprietor would be unlawful, and that relief
could be had against it.” And it then proceeds to show that,
under the circumstances of that case, it must be presumed
that the plaintiff had received, or had an opportunity to
receive, compensation for his damages when the highway
was originally constructed; in other words, that the neces-
sity, for this work and the damages to plaintiff arising
therefrom had been taken into account by the commis-
sioners appointed to assess his damages when the road
was opened. The case clearly recognizes the rule that the
public authorities have no greater rights than a private
proprietor to collect and discharge water upon the land of
another, except in cases where the damages to that other
have been ascertained and paid, or where the opportunity
has been offered him to claim his damages on the construc-
tion of the improvement and he has neglected to do so.

In this state all section lines are made public highways,
and, when opened, damages are assessed in favor of ad-
joining proprietors for any injury that may be done their
premises from the proper construction and maintenance
of the highway. ' It is undoubtedly true that the plaintiff
in this case has been awarded the damages sustained for
the opening of the highway across his land, or which might
accrue to his premises in consequence of any necessary
work done in the proper construction and maintenance
thereof, but it cannot, we think, with any degree of reason,
be claimed that the commissioners appointed to assess
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the damages for the opening of this highway conceived it
to be necessary to take the water from the “Warne draw,”
and conduct it north along the highway and discharge it
into the road and upon the lands of the plaintiff, as has
been done in this case. It would be unreasonable to sup-
pose that any commission appointed to award damages
could believe that such disposition of the water was either
necessary, or would be attempted, in the proper construc-
tion of the highway, and the court has specially found
that constructing and extending the ditch complained
of was not done, and that the ditch is not maintained, for
the purpose of properly and lawfully constructing and
maintaining said public road, but was for the purpose of
draining said waters from the lands east of said road.

~ The appellants’ claim of an easement acquired to dis-
charge water upon the plaintiff’s land cannot be sustained.
An easement by prescription can be acquired only by an
adverse user for ten years (Omaha & R. V. R. Co. v. Rick-
ards, 38 Neb. 847) ; and in cases of this character the pre-
scriptive right will not commence to run until some act or
fact exists giving the party against whom the right is
claimed a cause of action. Where a right by prescription
to maintain a railroad bridge, and change the current of a
stream and injure the land of a riparian owner below, by
causing it to wash-away his land, is claimed, the com-
mencement of the time required for the prescription to
ripen is not from the erection of the bridge, but from the
first actual damage to the land consequent on the erection
of the bridge. FEells v. Chesapeake & 0. R. Co., 49 W. Va.
65.

There is no evidence in the record that the plaintift or
those from whom he acquired title to the land were dam-
aged, or acquired any cause of action in consequence of
water discharged upon their land from this ditch, and no
evidence that water from the ditch reached the land, for
a period of ten years prior to the commencement of the
action. On the whole case we think that the finding
of the district court is well sustained by the evidence, and
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that the law entitles the plaintiff to the relief afforded by
the decree, and we therefore recommend its affirmance.

ALBERT and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is

AFFIRMED.

FRANK O. BURDICK V. SONS AND DAUGHTERS OF PROTEC-
TION.

FILEp JANUARY 3, 1906. No. 14,063,

1. Beneficial Associations: OFrIcERS: SALARIES. A fraternal benefit
society, whose governing power in relation to fees and salaries
to be allowed the officers of the order is vested in an executive
committee, is not bound by acts of the members of the society,
nor can a proposition, made to the delegates of a convention of
the organization by one who is a candidate for office, relating
to his fees, if elected, be regarded as a contract, in the event
of his election, in the absence of any agreement with the govern-
ing body after such election*

2. Estoppel. One cannot attack the validity of a delegate meeting
of a society where he participates in the meeting and becomes a
candidate for one of the offices to be filled.

Error to the district court for Lancaster county: ArL-
BERT J. CORNISH, JUDGE. Reversed with directions.

L. D. Holmes, for plaintiff in error. -
Frank J. Kelly, contra.

Durrig, C.

Sometime previous to January 16, 1901, the officers of
the supreme lodge of the Sons and Daughters of Protec-
tion attempted to sell and transfer the membership of said
order and all its property and records to the Bankers’
Union of the World. Many of the members were dissatis-



VoL. 75] JANUARY TERM, 1906. 461

Burdick v. Sons & Daughters of Protection,

fied with this attempted transfer, and delegates from about
40 of the subordinate lodges met in the city of Lincoln Jan-
uary 16, 1901, for the purpose of resisting said sale and to
perpetuate their organization. At this meeting it was de-
termined to reorganize the order and to elect a new set of
supreme officers. The old officers of the supreme lodge sent
in their resignations to this meeting and a new set of su-
preme officers were elected by the members present. Frank
0. Burdick was elected medical director, and, as such, be-
came a member of the executive committee, which, under
the constitution, is made up of the supreme president, su-
preme vice-president, supreme secretary, supreme medical
director and supreme counselor. Previous to his election
he was nominated for supreme president of the order, and,
in a speech declining that position, it is asserted that he
proposed, if elected supreme medical director, to examine
the first 1,000 applicants for admission or reinstatement
free of charge. At a meeting of the executive committee
held after his election, Dr. Lewis, who had also been a can-
didate for the office of medical director, offered to examine
500 of the first applicants free of charge, and this proposi-
tion was taken to Dr. Burdick, who was urged to accept it,
the order then being without funds or means of any kind,
and it was thought that by appointing Dr. Lewis assistant
medical director his influence in building up the order
would be a help to the society. Dr. Burdick promised to
take the matter under consideration, but afterwards re-
fused to appoint Dr. Lewis an assistant. At this meeting
of the executive committee some donations were made to
the society, and several members made loans of $25, which
were to be repaid if the society grew in strength and was
able to make repayment. O. C. Bell, who was elected secre-
tary, gave up a position he was then holding in another
organization with a salary of $100 a month, and agreed to
serve as secretary of the society for $75 a month, $50 to be
paid in cash, and $25 of each month’s salary to run for six
months or until the order accumulated sufficient funds to
make payment. It was thoroughly understood, not only
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by the delegates who attended the meecting, but by the ex-
ecutive committee, that the order was wholly without
means, and that considerable sacrifice would have to be
made by the different members of the order to get it again
on its feet and make it a going concern; and we have no
doubt from the evidence in the record that it was the un-
derstanding of the delegates who elected Dr. Burdick to
his office, and of the executive committee, that he had
assumed as his share in rebuilding the organization to ex-
amine free of charge the first 1,000 applicants for admis-
sion or reinstatement, but no contract to that effect was
made with him by the executive committee who, under the
constitution, have exclusive authority to fix and determine
the salaries and compensation of the supreme officers. Un-
der the constitution of the society as existing in 1901, the
plaintiff’s term of office would not expire until the second

Tuesday of May, 1904, but at a subsequent meeting of the
subordinate lodges the constitution was so changed as to

make the plaintiff’s term of office, and the term of all other
supreme officers of the order, expire on the second Tuesday
of October, 1902, on which date one Dr. Michael was
elected to succeed him. During the time he held his office,
the plaintiff examined 1,630 applicants, the fee in each case
being 50 cents. He has been paid the sum of $315, and no
more; and he brought this action, alleging in his petition,
which is in two counts, the fact of his election to the office;
that his term was to extend to the second Tuesday of May,
1904, and that the society, at a meeting illegally .called and
held, attempted to change the constitution so as to make
his term of office expire on the second Tuesday of October,
1902, at which date a successor was elected, and he was
ousted from his office, to his damage in the sum of $2,500.
In the second count of his petition he alleges his election
to the office, that he examined during the time he served
1,630 applicants, for which he was entitled to a fee of 50
cents each, that he has been paid the sum of $315 only, leav-
ing the sum of $500 still due and. unpaid, and he asks judg-
ment in the sum of $2,500 and interest. A trial was had
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to the court without a jury, and the plaintiff’s petition was
dismissed. His motion for a new trial being overruled,
he has brought the case here for review.

The evidence is entirely satisfactory to our minds that,
prior to his election, the plaintiff publicly stated to the
delegates in attendance at the mecting that he would ex-
amine, free of charge, the first 1,000 applicants, provided
he was elected to the office of supreme medical director.
Not only is this testified to in positive terms by two or
three witnesses who heard the statement and the applause
which followed it, but the record discloses facts and cir-
cumstances corroborating this testimony. If his election
by the delegates present could be regarded as an acceptance
of the plaintiff’s proposition, still it would not amount to
a contract, because by the constitution of the society his
compensation must be fixed by the executive committee. A
corporation whose governing power is vested in a board of
directors is not bound by the acts of its stockholders.
Columbus Co. v. Hurford, 1 Neb. 146. There is no showing
in the record of any facts or circumstances which can be
claimed as forming a legal contract made between the
plaintiff and the executive committee, to the effect that he
should examine free of charge the first 1,000, or any num-
ber of, applicants. The other members of the executive
committee undoubtedly thought that the plaintiff would
live up to his proposition and that no contract was neces-
sary, but the court cannot accept for a contract a proposi-
tion which has been made by one party, but which has not
been accepted or acted upon by the other party. We are
of the opinion, therefore, that the court erred in not allow-
ing Dr. Burdick $500, the regular fee for his examination
of 1,000 applications.

His claim for $2,500 damages is based upon the proposi-
tion that his regular term extended to the second Tuesday
of May, 1904; that at a special meeting of the supreme
lodge held in May, 1901, the constitution was so changed
as to make his office expire in October, 1902; that this May
meeting was irregular and illegal, in that it was called on
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petition of two-thirds instead of three-fourths of the mem-
bers, and his claim is that he was illegally ousted from
office. 'We do not care to spend time in discussing this
proposition. Suffice to say, that Dr, Burdick attended that
meeting, participated therein and was a candidate for re-
election to the office of supreme medical director. The law
is clear that he cannot attack the validity of a meeting in
which he participated, and to which he gave countenance
by being a candidate for one of the offices filled by the
meeting. We recommend that the cause be remanded to
the district court, with directions to enter a judgment in
favor of the plaintitf for $500 and for costs.

ALBERT and JACKSON, CC., concur.

By the Court: I'or the reasons stated in the foregoing
opinion, the cause is remanded to the district court, with
directions to enter a judgment in favor of the plaintiff for
$500 and for costs:

- REVERSED.

UNION PACIFIC RAILROAD (COMPANY V. SILAS THOMPSON
ET AL.

FiLep JANUARY 3, 1906. No. 14,078.

1. Evidence examined, and held sufficient to submit to the jury the
question of negligent delay in the operation of a stock train.

2. Depositions. An action was pending in the county court, and the
plaintiff served notice of taking depositions, but by mistake the
notice referred to the action as pending in the district court.
The depositions were returned by the notary to the clerk of the
district court and filed in that court. On the trial of the case in
the county court, the depositions were by agreement of the par-
ties taken from the office of the clerk of the district court and
read upon the trial. The defendant appealed the case to the
district court and there moved to suppress the depositions be-
cause not properly certified, and because there was no action
pending in the district court when the same were taken and re-
turned to that court. Held, That the district court did not err in
overruling the motion and allowing the depositions to be read.
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8. A stock shipping contract contained a provision to the effect that,
unless claims for loss, damage or detention are presented within
ten days from the date of unloading the stock at destination and
before said stock has been mingled with other stock, such claims
shall be deemed to be waived, and the carriers and each thereof
shall be discharged from liability. Held, Upon the authority of
Missouri P. R. Oo. v. Vandeventer, 26 Neb. 222, that such pro-
vision was void and ineffective under the laws of this state.

4. Trial: Issues: EvibENcE. Where evidence is taken without objec-
tion on a question not put in issue by the pleadings, the admis-
sion of the evidence makes it an issue, and the court cannot
exclude it by an instruction after the parties have rested, nor
can the party on appeal urge that it was not an issue in the case.

ERROR to the district court for Custer county: BrUNoO
O. HOSTETLER, JUDGE. Afirmed.

John N. Baldwin, Edson Rich, John A. Sheean and A.
R. Humphrey, for plaintiff in error.

H. M. Sullivan, contra.

Durrig, C.

In their petition filed in the district court, Thompson
and Tierney alleged that they delivered certain stock to
the Union Pacific Railroad Company at Oconto, Custer
county, Nebraska, for shipment to South Omaha; that the
stock was delivered to the defendant company at 2 o’clock
in the afternoon of March 24, 1903, and that it was care-
less and negligent in not transporting and delivering said
stock at South Omaha by 2 o’clock in the morning of the
25th of March, 1903 ; that defendant carelessly and negli-
gently kept the said stock in the cars and on the road until
6 o’clock in the evening of the 25th of March ; that the stock
did not reach South Omaha until after the market had
closed on the 25th, and plaintiffs were compelled to keep
the stock over and to sell the same on the 26th at 15 cents
a hundred less than they would have brought on the 25th,
in consequence of a decline in the market. A claim is also

made for shrinkage of the stock, and for damages to one
33
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cow that got down and was crippled from being trampled
on by other stock, all of which, it is claimed, occurred in
consequence of defendant’s negligence. -The answer was a
general denial, an allegation that the train was run with
all reasonable speed, and that such delays as occurred were
in consequence of being laid out for other trains which had
the right of way and of putting a new brass in a box which
had become heated. It was further alleged that the ship-
pers accompanied the stock for the purpose of caring for
the same and were furnished with free transportation for
that purpose. As a further defense it is alleged that at
the time the contract of shipment was made, and in con-
sideration of reduced freight charges and other considera-
tions set forth in the contract, the following condition was
expressly agreed to and incorporated therein, viz.: “Unless
claims for loss, damage or dctention are presented within
ten days from the date of the unloading of said stock at
destination and before said stock has been mingled with
other stock, such claims shall be deemed to be waived, and
the carriers and each thereof shall be discharged from lia-
bility.” No reply was filed to this answer, but a trial was
had upon the theory that a reply in the form of a general
- denial had been interposed. The jury returned a verdict in
favor of the plaintiffs for $100, upon which judgment was
entered, and the company has taken error to this court.

A motion was made to suppress depositions taken by the
plaintiffs upon the ground that they were taken before the
action was pending in the district court, and that they were
not addressed to the clerk of the court in which the action
was pending, and that they did not remain under seal until
opened by the clerk of the court to which they were ad-
dressed, and for the further reason that they were not prop-
erly certified. The case was originally tried in the county
court, where the depositions of Walter E. Wood and Bruce
McCulloch were offered in evidence and read. These depo-
sitions were taken in South Omaha on notice given by the
plaintiffs, the notice stating that they were to be used on
the trial of a case pending in the district court for Custer
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county. It appears from the record that the depositions
were returned and filed with the clerk of the district court
for Custer county; that previous to the trial in the county
court the attorney for the plaintiff's, on being informed of
this fact, stated to counsel for the defendant that he would
have to ask for a continuance unless he would consent to
the use of the depositions in the county court, and that
thereupon it was agreed that the depositions might be used,
and they were used, in the county court, and upon appeal
to the district court they were transferred with other
papers in the case. (ounsel who appeared for the defend-
ant company in the county court, and who was also one of
the counsel appearing in the district court, testified as fol-
lows: “I think in a general way I agreed that the deposi-
tions could be read in the county court.” Upon this showing
the motion to suppress was overruled and the deposi-
tions were used on the trial in the district court. The dis-
trict court was clearly right in overruling the motion to
suppress the depositions. While the case in which they
were taken was pending in the county court and the notice
served upon the defendant recited that they were to be filed
and used in a case pending in the district court, no preju-
dice to the defendant resulted from such error. Defendant
was represented by counsel who cross-examined the wit-
nesses at the taking of the depositions. This might not,
perhaps, have cured the error in the notice, or have given
the plaintiffs a right to take depositions on file in the dis- -
trict court for use in the county court, in the absence of an
agreement, but it clearly appears that such agreement was
made, and the defendant company cannot now insist upon
irregularities or objections to the depositions which might
have been interposed in the absence of such agreement.

It is objected that there is not sufficient evidence to sus-
tain a finding that the defendant company was negligent
in operating the train upon which the plaintiff’s stock was
shipped, or in failing to use due diligence in avoiding de-
lays in reaching South Omaha. We do not care to review
the evidence on this question. Between Kearney and South
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Omabha the train was sidetracked on numerous occasions,
and delays extending from 25 minutes to 2 hours occurred
on several occasions. The evidence of the conductor and
engineer in charge was taken as to the causes of these de
Jays. Several stops were occasioned by waiting for other
regular trains which had the right of way over the train in
question. As to these stops the engineer and conductor
could properly testify, for the reason that the time card
would show the time and place where such trains would
pass, but numerous extra trains were upon the road, and
many delays were occasioned by the passage of these ex-
tras. Orders from the train dispatcher would be necessary
in such cases, and the evidence of the train dispatcher as
to the necessity of these stops and their duration would be
the best and most reliable evidence on the part of the com-
pany. His evidence was not offered, and no attempt to
show the necessity of the delay, except by the train men,
was made on behalf of the company. On the whole, we be-
lieve that there was sufficient evidence to submit to the
jury the question of negligence on the part of the company
in not operating its train with sufficient diligence. The
evidence offered on behalf of the plaintiff tended to show
. that, because of the great length of time the cattle were on
the road, they were in 'bad condition, some of them bruised
and having the gencral appearance of cattle that had been
in the cars a long time, and that on this account their sell-
ing price was depreciated about ten cents a hundred. This
evidence came from Walter E. Wood, a salesman in the
stock-yards. Objection is now made that the petition did
not claim damages for the bruised or worn condition of
the stock, and that that was not an issue in the case. It is
sufficient to say in relation to this that no such objection
to the evidence was made on the examination of the wit-
ness or at the time his deposition was offered in evidence,
It is familiar law that, where evidence is taken without
objection on a question not put in issue by the pleadings,
the admission of the evidence makes it an issue, and the
court cannot exclude it by an instruction, nor can the party



Vor. 75] JANUARY TERM, 1906. 469

TUnion P. R. Co. v. Thompson.

on appeal urge that it was not an issue in the case. Col-
ling v. Collins, 46 Ia. 60; and Wilson Sewing Machine Co.
v. Bull, 52 Ia. 554.

The defendant company tendered the following instrue-
tion based upon the clause of the shipping contract above
referred to: “You are instructed that the evidence shows
conclusively that no claim was made to the agents or offi-

_cers of the defendant company prior to the mingling of the
stock in question with other stock, and you will therefore
find for the defendant.” The court refused this instruc-
tion, and error is predicated thereon. We will again repeat
the clause of the contract under which it is claimed this
instruction was brought: “Unless claims for loss, damage
or detention are presented within ten days from the time
of the unloading of said stock at destination and before
said stock has been mingled with other stock, such claims
shall be deemed to be waived, and the carriers and each
thereof shall be discharged from liability.” Section 4, arti-
cle XI of our constitution provides that “the liability of
railroad corporations as common carriers shall never be
limited.” The district court undoubtedly took the view
that this clause of the contract was an attempt to limit
the common law liability of the carrier. It is not an open
question in this state that common carriers cannot, by con-
tract, limit their common law liability. If the question
had not been foreclosed by a prior decision, we would in-
cline to the holding that the clause above quoted does not
encroach upon this rule. There is no attempt, in our judg-
ment, to limit the common law liability of the carrier for
damage sustained in consequence of its negligence. The
carrier, by this clause, attempts to protect itself from
traud and imposition by being notified of any claim for
damages, which the shipper may have, before the stock is
mingled with other stock, in order that it may be inspected
and evidence of its condition secured. It recognizes the lia-
bility of the carrier, but provides for prompt notice. In
Sprague v. Missouri P. R. Co., 34 Kan. 347, a similar con-
tract was enforced, and held not to be an attempt to relieve
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the carrier of any of its common law obligations or liabil-
ity, and, referring to the case of Goggin v. Kansas P. R.
Co., 12 Kan. 416, the court said:

“It was there, as here, urged in support of the reasona-
bleness and justice of the regulation, that the defendant
was, at the time of the alleged injury, engaged in trans-
porting great numbers of cattle and horses over its line of
road, and which were being shipped to different points
thereon, and that it would have been impossible for it to
have distinguished one carload from another, unless its
attention was called immediately thereto, and that the
object of the notice and demand mentioned in the contract
was to relieve it from any false or fictitious claim, and to
give it an opportunity to have an inspection of the stock
before they were removed or mingled with others, and the
company could thus have an opportunity to ascertain and
allow the actual damages suffered. These reasons are said
to be cogent and the agreement is there held to be reason-
able, just and valid. The decision in that case governs the
one at bar, and the view which we have taken of the valid-
ity of this limitation accords with the decisions of other
courts, among which the following may be cited: Rice v.
Kansas P. R. Co., 63 Mo. 314; Ozley v. St. Louis, K. C.
& N. R. Co., 65 Mo. 629; Southern Ezpress Co. v. Cald-
well, 21 Wall. (U. S.) 264 ; Dawson v. S8t. Louis, K. C. & N.
R. Co., 76 Mo. 514; Tczas C. R. Co. v. Morris, 16 Am. &
Eng. R. Cas. (0. s.) 259, and cases there cited.”

To the same effect is Wichita & W. R. Co. v. Koch, 47
Kan. 575, and Kalina v. Union P. R. Co., 69 Kan. 172, 76
Pac. 438. In the case last cited it was held: “VWhere the
shipping contract contains a lawful provision requiring the
shipper to do something as a condition precedent to re-
covery, the burden of showing the performance of such con-
dition rests upon the shipper, and if he fail to show per-
formance he cannot recover.”

Our own court has apparently taken a different view of
this class of contracts. In Missouri P. R. Co. v. Vande-
venter, 26 Neb. 222, the following clause of a contract was
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under consideration: “And for the consideration before
mentioned, said party of the second part further agrees,
that as a condition preccdent to this right to recover any
damages for any loss or injury to said stock, he will give
notice in writing of his claim therefor to some officer of
said party of the first part, or its nearest station agent,
before said stock is removed from the place of destination
above mentioned, or from the place of delivery of the same
to said party of the second part, and before said stock is
- mingled with other stock.” As we understand, from the
reading of the case, the district court instructed the jury
relating to said clause of the contract as follows: “2d. The
jury are instructed that the contract in writing discloses
that it is in consideration of a special rate, and if the jury
believe from the evidence that the stock was not shipped on
a special rate, but that plaintiff paid the full regular rate
for such service, then the special reservations, exceptions
or limitations sought to be availed of by defendant are
without consideration, and the plaintiffs are not bound by
the same, where they restrict or limit the liability of de-
fondant as a common carrier.” Relating to this instruc-
tion, the court said: “Number two, in my opinion, goes
too far in favor of the plaintiff in error, as it seems to
imply that, had the property been shipped on a special
rate, below the regular rate, the plaintiff in error could
have availed itself of the special contract to avoid its liabil-
ity as a common carrier, which, as I understand the effect
of the constitutional provision, it could not do.” Speak- '
ing further of this contract, the court said: ‘“As to the
sixth clause of the shipping contract, set forth herein, and
specially invoked by the plaintiff in error, if it were con-
ceded that that clause was binding upon the defendants in
error there is an entire want of evidence to bring the case
within its provisions. XKansas City was the place of
destination of the property within its meaning. The ship-
per agreed as a condition precedent to his right to recover
damages for any loss or injury to stock, to give notice in
writing of his claim thevefor to some officer of the party of
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the first part or its nearest station agent before said stock
should be removed from its place of destination above men-
tioned, or from the place of delivery of the same to the
party of the second part, and before such stock is mingled
with other stock ; and there is an entire lack of evidence, as
shown by the bill of exceptions, of the removal of the stock
from Kansas ('ity, or of its having been mingled with other
stock.” This clearly indicates that the court regarded con-
tracts of the kind under consideration as violative of our
constitutional provision, and also that the burden was
upon the defendant instead of the plaintiff to show that
the notice provided was not given. We feel bound by this
decision, which has been the rule in this state since 1889,
and hold, therefore, that the court properly refused the
instruction asked.

The court in its 14th instruction told the jury in plain
terms that, where the shipper agrees, as in this case, to
personally accompany and care for his live stock trans-
ported by the railway company and is given free transpor-
tation for that purpose, he cannot complain of any injury
arising from his own fault in caring for the stock. The
evidence is clear that no complaint was made to those in
charge of the train that the cow above spoken of was down,
nor was any request made of those in charge of the train
to assist in helping her up. It is quite clear, therefore,
that the jury could not have taken into consideration the
damage to this cow in arriving at its verdict. The evi-
dence relating to damages from shrinkage and from the
generally bad condition of the stock fully justifies the
amount of the verdict, and we recommend an affirmance
of the judgment.

ALBERT and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED,
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ARTHUR H. AMES V. ABSALOM AMES ET AL,
Firep JANUARY 3, 1906. No. 14,046.

1. Petition: PRaYER. Where a petition filed in the district court states
facts sufficient to entitle plaintiff to both legal and equitable
relief, and prays relief, a part of which only can be had at lhw,
but all of which can be had In equity, the pleader will be held
to have intended thereby to invoke the chancery, and not the
common law, powers of the court.

¢ ErecTiOoN. After filing a petition of that character, the
plaintiff may elect to proceed at law, but to do so he should mani-
fest his election by some unequivocal act which commits him to
the theory that he has abandoned his claim to equitable relief.

3. A mere demand for a jury to try the issues of fact is not such an
act as would warrant the court in assuming that the plaintiff has
abandoned his claim to equitable relief, because, where the relief
sought is equitable, a court in its discretion may submit the
issues of fact to a jury.

4. Deed: SANITY OF GRANTOR: EVIDENCE. In a suit by one of the repre-
sentatives of a deceased person to set aside a conveyance made
by the deceased on the ground that he was mentally incompe-
tent to execute such conveyance, an answer filed by the deceased
in a suit pending in his lifetime, in which he averred that at the
time of executing the contract then in suit he was suffering from
mental and physical prostration, and non compos mentis, is in-
admissible in evidence on the question of the mental capacity of
the grantor.

b. Evidence. On the trial of the cause, a nonexpert witness was
asked to state whether the grantor was able to converse intelli-
gently on any particular subject for any length of time. Held,
That, the witness having given the conversations and described
the conduct of the grantor, it was for the court to draw infer-
ences therefrom as to his inability to converse intelligently,

6. The fact that the attending physician prescribed certain
drugs for a patient which are used in the treatment of mental
disorders is not competent evidence tending to establish the in-
sanity of the patient.

1. The opinion of an expert witness on the question of in-

sanity, which assumes the point in dispute, is valueless.

ERRrOR to the district court for Washington county: LER
8. ESTELLE, JUDGE. Affirmed.
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Brome & Burnett and H. B. Carrigan, for plaintiff in
€erTor.

Francis A. Brogan and Herman Aye, contra.

ALBERT, C,

The questions raised in this court necessitate an ex-
amination of the petition at length. It is as follows:
“Comes now the plaintiff, Arthur H. Ames, and for his
cause of action against the defendants, Absalom Ames and
George Ames, respectfully shows to the<ourt: First. That
Joseph P. Ames departed this life on the 14th day of April,
1901, in Washington county, Nebraska; that said Joseph
P. Ames died intestate, leaving as his sole surviving heirs
at law three sons, to wit, Arthur H. Ames, plaintiff herein,
and Absalom Ames and George Ames, defendants herein.
Second. That on and prior to the 8th day of March, in the
year 1900, said Joseph P. Ames was, and for many years
had been, the owner in fee simple of the following described
lands and tenements, sitnated in said Washington county,
Nebraska, to wit: (Here follows a description of the sev-
eral parcels of land) all in Washington county, Nebraska.
On said 8th day of March, 1900, said Joseph P. Ames made
a pretended conveyance of said real estate to the defend-
ants herein, Absalom Ames and -George Ames, said con-
veyance being executed on the date aforesaid, but not de-
livered to the grantees therein named, the aforesaid de-
fendants, during the lifetime of said Joseph P. Ames. That
after the death of said Joseph P. Ames, and on or about
the 1st day of May, 1901, the defendants herein obtained
possession of said conveyance and caused the same to be
recorded in the office of the county clerk of said Wash-
ington county, Nebraska, in book 34, p. 423, of the deed
records of said county. Plaintiff further says that at the
time said Joseph P. Ames signed said pretended deed he
was wholly insane and incapable of executing or making
any contract or conveyance of any nature or kind whatso-
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ever; that said pretended conveyance was wholly without
consideration, and the signature of said Joseph P. Ames
thereto was procured by said defendants without anything
of value being paid therefor, and with the intent and pur-
pose on the part of said defendants to cheat and defraud
this plaintiff out of his prospective interests in said real
estate as the heir at’'law of said Joseph P. Ames. That
said conveyance was not delivered to said defendants, or
either thereof, and was not intended to become operative
or to pass the title to said real estate at any time during
the lifetime of said Joseph P. Ames; that said Joseph P.
Ames was the owner of said real estate and in possession
thereof at the time of his death; that immediately after
the death of said Joseph P. Ames said defendants jointly
took exclusive possession of said real estate, and ever since
said date have, and now are, converting to their own use
the rents and profits thereof; that said estate at the time of
the death of said Joseph P. Ames, and at all times there-
after, has had, and now has, a rentad value of $1,500 a year;
that this plaintiff is the owner and entitled to possession
of an undivided one-third of said real estate, and all there-
of, as one of the heirs at law of said Joseph P. Ames; that
plaintiff is the owner and entitled to recover of and fron:
said defendants one-third of the value of the use of said
real estate since the death of said Joseph P. Ames, amount-
ing in the aggregate to the sum of $1,500; that the defend-
ants have at all times, and do now, wrongfully keep this
plaintiff out of the possession, use and enjoyment of said
real estate, and the rents and profits_thereof, and have
refused, and do refuse, to account to this plaintiff for his
share_of such rents and profits and the value of the use
of said property.

“Wherefore plaintiff prays that the aforesaid convey-
ance from said Joseph P. Ames to said defendants be can-
celed and held for naught; that plaintiff be adjudged to be
the absolute owner of said undivided one-third of said real
estate, and all thereof, and that plaintiff have and recover
from defendants, in addition thereto, the sum of §$1,500 on
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account of rents and profits and the value of the use of said
real estate now due from the defendants to the plaintiff,
and such other and further relief as justice and equity may
require.” :

An extended examination of the answers is not necessary
to an understanding of the questions upon which the case
now turns, and it will suffice to say that the principal issue
raised is as to the mental capacity of Joseph P. Ames to
exccute the deed. After the answers were filed, the plain-
tiff asked leave to amend the prayer of his petition by
adding thereto the following: “And that the plaintiff have
and recover from the defendants the possession of an un-
divided one-third of said real estate.”” The court refused
to permit the amendment. Afterwards, and before the
cause was reached for trial, and again when it was reached,
the plaintiff asked for a trial of the issues of fact to a jury,
but the request was refused. A trial to the court without a
jury resulted in a finding and decree for the defendants,
The plaintiff brings the case here on error. _

It is insisted on behalf of the plaintiff that the petition
states a cause of action in ejectment, and that the court
erred in refusing to submit the issues of fact to a jury. It
may be conceded that the petition states facts sufficient to
constitute a cause of action in ejectment. But it also states
facts sufficient to entitle the plaintiff to a cancelation of
the deed from Joseph P. Ames to the defendants, and other
matters of equitable cognizance. The prayer shows that
the plaintiff sought equitable relief, and that a part of the
relief sought was such as the court could grant only in the
exercise of its chancery powers. On the other hand, while
a part of the relief sought might have been had in an action
at law, no relief is prayed that the court, in the exercise
of its plenary powers as a court of equity, might not have
granted. And this would be true, even had the amendment
to the prayer for relief been allowed, because, when a court
of equity acquires jurisdiction over a cause for any pur-
pose, it may retain the cause for all purposes, and proceed
to a final determination of all matters at issue in the case.
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1 Pomeroy, Equity Jurisprudence (3d ed.), sec. 181. It
would scem reasonable to hold that, where a party files a
petition in the district court which states facts sufficient to
entitle him to both legal and equitable relief, and prays re-
lief, a part of which only can be had at law, but all of which
may be had in equity, he intends thereby to invoke the
chancery, and not the common law, powers of the court.
There is no doubt that, after filing a petition of that kind,
the plaintiff might elect to proceed at law, but he should
manifest his election by some unequivocal act which would
commit him to the theory that he had abandoned his claim
to equitable relief. Here the only acts relied on as showing
such election are the two requests for the submission of the
questions of fact to a jury. But it is not an uncommon
practice for courts, in the trial of purely equitable issues,
to submit such issues to a jury. But a jury cannot be
demanded as a matter of right. Sharmer v. McIntosh, 43
Neb. 509; Omaha Fire Ins. Co. v. Thompson, 50 Neb. 580;
Alter v. Bank of Stockham, 53 Neb. 228; Hotaling v. Te-
cumseh Nat. Bank, 55 Neb. 5. There was nothing, there-
fore, in the demand for a jury inconsistent with the theory
that the plaintiff was prosecuting a suit in equity, and
nothing on the face of the record which would have pre-
vented him, had a jury trial been allowed which resulted
in a judgment in his favor, from insisting that it was a
suit for equitable relief, and not in ejectment, and that a
second trial thereof as of course could not be had. It
seems to us the court very properly regarded and tried
the cause as a suit in equity. .

The plaintiff, in support of his allegations as to the
mental incapacity of Joseph P. Ames, offered in evidence a
verified answer which Joseph P. Ames had filed in an
action brought against him in his lifetime. The action
was upon a contract, and as a defense thereto Joseph P,
Ames alleged in his answer that in 1883, at the time of
the execution of said contract, he “was suffering from men-
tal and physical prostration, and was non compos mentis.”
Complaint is now made of the exclusion of this evidence.
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While the declarations of a person as to his present condi-
tion are frequently admitted in evidence, where it appears
that such statements are undesigned and spontaneous, we
know of no authority, and are satisfied that there is none,
for admitting evidence of a person’s declarations as to his
past condition, or where, as it clearly appears in this case,
the declarations were not spontaneous but studied.

The plaintiff produced a nonexpert witness, who tes-
tified fully as to his acquaintance with Joseph P. Ames,
the defendants’ grantor, and conversations had with him,
‘his conduct, etc., and that from his conduct and conversa-
tions, as detailed by the witness, he believed that his mind
was weak. He also testified that his reason for thinking
his mind was weak was by his talk; that, “if you talked
to him about any little thing, he would probably say a
word or two, and then his mind would wander off on to
something else.” The plaintiff asked this witness these
questions: “Was he able to converse intelligently on any
particular subject for any length of time?”’ “You may
state in what manner Mr. Ames carried on conversations
with you while you were there.” Objections were inter-
posed and the answers to the questions excluded. We do
not think the exclusion of these answers, or either of them,
constitutes reversible error. The first would have been a
mere opinion as to the ability of the party to converse
intelligently. The witness gave the conversations and de-
scribed the conduct of Mr. Ames, and it was for the court
to draw the inferences therefrom as to his ability to con-
verse intelligently. The second was substantially an-
swered by the witness before he left the stand.

The deposition of a physician, who, in his professional
capacity, had treated Joseph P. Ames, was taken. His
evidence shows that he had prescribed for him, and that
his prescription was in writing. He was then asked:
“Will you now state what that prescription was?”’ Ob-
jections were interposed and the evidence excluded, and its
exclusion is now assigned as error. Ve have not been
shown, nor are we able to discover, the materiality of the
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proffered evidence. Assuming that the prescription in
some way indicated that the patient was under treatment
for some disease which affected his mind, it would merely
reflect the opinion entertained by the prescribing physi-
cian, at the time the prescription was given, that the pa-
tient was suffering from such disease. If, instead of such
prescription directed to a pharmacist, the physician had
written a letter, in which he expressed the opinion that
the patient was insane, will it be claimed that such letter
would be admissible in evidence on the question of the
patient’s sanity? The prescription certainly stands on
no better footing. Besides, the prescription was in writ-
ing, and there was no attempt to lay the foundation for the
introduction of secondary evidence as to its contents.
Other reasons might be given for the exclusion of thls
evidence, but the foregoing appears sufficient.

It is urged that the only reasonable inference from the
evidence is that Joseph P. Ames was mentally incompe-
tent to execute the conveyance. We do not think so.
The evidence shows that, at the date of the conveyance,
‘he was about 65 years old and in failing health. That
his mental faculties had been somewhat weakened may
be conceded, but the evidence falls far short of showing
that they were impaired to the extent that he did not
understand in a reasonable manner the nature and effect
of the conveyance, or that he did not execute it under-
standingly and with full knowledge of its purpose and
effect.

Considerable stress is laid on the opinion of an expert
witness to the effect that, on the facts assumed in the
hypothetical question, the patient was insane. But an
analysis of his testimony shows that one of the facts as-
sumed by him, and upon which he based his opinion, was
that the patient was mentally incompetent to transact
his ordinary business. It is obvious that this renders the
opinion valueless, because it is an assumption of the very
point in dispute. The opinion of the expert reduced to its
simplest form amounts to this, that if the patient was
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insane he was insane—a deduction which the ordinary
mind would readily make without the aid of an expert.

We are satisfied from a careful study of the evidence
that, even were the case here on appeal and for trial de
novo, we should be compelled to reach the same conclusion
as that reached by the trial court. We discover no rever-
sible error in the record, and thercfore recommend that
the decree be affirmed.

DUFrFIE and JacksoxN, CC., concur.

By the Court: For the reasons stated in the foregoing

opinion, the decree of the district court is
ATFFIRMED.

STANDARD DISTILLING & DISTRIBUTING C'OMPANY ET AL, V.
HeNRY HARRIS.

FiLEp JANUARY 3, 1906. No. 14,054.

1. Instructions. An instruction which sets out a state of facts, and
authorizes a verdict for one of the parties upon a finding of such
facts, is erroneous, unless it includes every fact necessary to
sustain a verdict in favor of such party, unless the omitted facts
are conclusively established.

2.

‘Where such instruction is complete in itself, the error
therein is not cured by the giving of other instructions which
correctly state the law or the facts essential to a recovery by
such party.

3. Master and Servant: UNSAFE APPLIANCES. The mere fact that a
chain, upon which the plaintiff and other workmen were pull-
ing, broke while being used for the purpose for which it was
furnished, and had broken and been repaired on former occasions
while being thus wused, is not of itself sufficient to show con-
clusively that it was not reasonably adapted to, and safe for, the
purpose for which it was furnished.

4.

: UseE OF APPLIANCES. Ordinarily, it is the duty of an em-
ployer to see that the tools and appliances which he furnishes
his employees are reasonably fit and safe for the use for which
they are furnished, but this does not relieve the employee from
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the exercise of his own judgment in the use thereof, and if he
puts them to a use for which they are not designed or furnished,
or subjects them to a strain beyond their capacity to bear, and
is injured in consequence, the employer, in the absence of spe-
cial circumstances, is not liable.

Error to the district court for Douglas county : EDMUND
M. BARTLETT, JUDGE. Reversed.

I. R. Andrews, George B. Lake, H. C. Brome and John
C. Couwin, for plaintitfs in error.

N. C. Pratt and Wright & Stout, contra.

ALBERT, C.

This is a proceeding in error, brought to reverse a judg-
ment rendercd in favor of the plaintiff in the district court
for damages resulting from personal injuries alleged to
have been sustained by him, while in the employ of the
defendants, by reason of a defective chain which the de-
fendants negligently furnished or supplied to be used by
the plaintiff and other employees in the course of their
employment. The charge of negligence is denied by the
answers.

The defendant corporation owns and operates a distil-
lery plant in Omaha; the other defendant, at the time of
the injury complained of, was the general manager and in
control of its business, and the plaintiff was in its em-
ploy. At that time the plant proper was not in operation.
All of the employees were temporarily discharged, ex-
cepting the plaintiff and another man, who were retained
about the plant during the temporary suspension. At the
same time, certain wells were being put down for the de-
fendant corporation for use in connection with its plant.
This work had been let by contract to another corporation,
and was being prosecuted under the supervision of a fore-
man employed by the latter company. The wells were
* being sunk by the process commonly known as sand pump-
ing, which is done by mecans of pipe and a sand buckef,
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According to the plaintiff’s testimony, which is flatly con-
tradicted by that of the defendant Iler, after the plant
had been shut down, the defendant Iler, acting for the
defendant corporation, said to the plaintiff : “I do not want
you nor the night man to lay off. I want you to look after
the plant generally during the shut down. They are
putting in new pipe down at the river (rveferring to the
wells) and I want you to go down and keep track of that
and help those men out.” Some days afterwards the
plaintiff was passing where the men were at work on the
wells. The sand bucket had stuck in the piping, and the
men employed on the wells were attempting to get it out
by means of a rope and pulleys. They were unable to
raise the hucket, and called to the plaintiff to come and
give them a “lift.” It doecs not appear that the request
came from the foreman in charge of the work, but from
the men themselves. He at once responded, took hold
of -the rope, and begun to pull with the rest of the men.
One of the chains, to which the tackle was attached, gave
way, and, in consequence, plaintiff was thrown to the
ground and thereby received serious injuries. The only
evidence in the record supporting the charge that the chain
was defective is that it broke at the time of the accident,
and that it and other chains used for the same purpose
at the work on the wells had broken and been repaired on
several former occasions.

One of the instructions given by the court is as follows:
“You are further instructed that if you find from a pre-
ponderance of the evidence in this case that Peter E. Iler,
one of the defendants, directed the plaintiff to assist in
handling certain water pipes and sand bucket at the plant
of the above named defendant, and ordered said plaintiff
to do whatever was necessary to assist them in handling
said water pipe and sand bucket, and that it was necessary
to so assist the said employees, and that plaintiff, in com-
pliance with the directions of said Peter E. Iler, defendant,
proceeded to and did assist in handling said water pipe
and sand bucket, and that, in pursuance of and in com-
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pliance with such directions, he received the injuries com-
plained of in the petition, then your verdict will be for
the plaintiff.” The instruction is complete in itself. It
sets out a state of facts, and authorizes a verdict for the
plaintiff upon a finding of those facts. An instruction
thus framed is clearly erroneous, unless it includes every
fact, not conclusively established, necessary to sustain a
verdict for the plaintiff. Globe Oil Co. v. Powell, 56 Neb.
463; Cortelyou v. McCarthy, 37 Neb. 742, s. c. 53 Neb. 479.
Negligence is the gist of plaintiff’s action, and one of the
principal issues presented by the pleadings, but the in-
struction in question wholly ignores that issue. Neither
can it be fairly claimed that negligence on the part of the
defendants is conclusively established by the evidence. As
before stated, the only evidence tending to show negli-
gence is that the chain broke, and, in consequence, the
plaintiff was thrown to the ground and injured, and that
the chain had been broken and repaired on several former
occasions. Assuming that, at the time of the accident,
the plaintiff was acting within the scope of his contract of
service with the defendants, or under their dircctions, the
evidence falls far short of showing conclusively that the
defendants were negligent, or lacking in due care for the
safety of their employees. The mere fact that the chain
broke, and had broken on former occasions, does not con-
clusively prove.that it was not reasonably fit or safe for
the purpose for which it was furnished to the workmen,
but merely that it was too weak to stand the strain which
they put upon it. It is obvious that, however fit and
safe it might have been for the work, it might have been
subjected to a strain that would break it. While it is
the duty, ordinarily, of an employer to see that the tools
and appliances which he furnishes his employes are rea-
sonably safe, the employees are not relieved from the ex-
ercise of their own judgment in the use of such tools and
appliances; and when they put such tools and appliances
to a use for which they are not intended, or subject them
to a strain beyond their capacity to bear, and are injured
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in consequence, ordinarily, no liability attaches to the em-
ployer. A different question would arise, had the plaintiff
responded to a command from some one having authority
to command his services, to perform a service that had to
be performed at once, if at all, and without opportunity
for deliberation. See Chicago, R. I. & P. R. Co. v. McCarty,
49 Neb. 475. But that is not this case. The plaintift
responded to a proper call for assistance but there was no
emergency calling for blind and unrcasoning obedience,
even were it his duty to obey, but the service admitted of
all the time reasonably necessary for deliberation and in-
spection. Under such circumstances it was for the plain-
tiff and his fellow workmen to determine whether the
chain would stand the additional strain put upon it by
the plaintiff’s assistance. Assuming, but not deciding,
that the evidence would have warranted a finding of negli-
gence, it will not be claimed that it is-of such a character
that negligence is the only reasonable inference therefrom.
On the contrary, the most favorable view the plaintiff can
claim for it is that it would have warranted a finding
either way. That being true, the instruction, the prac-.
tical effect of which is to direct a finding against the de-
fendants on the question of negligence, is clearly errone-
ous, and, as it is complete in itself and undertakes to state
all the facts essential to a recovery by the plaintiff, the
error is not cured by any other portion of the charge.
Knapp v. Chicago, K. & N. R. Co., 57 Neb. 195; Missourt
P. R. Co. v. Foz, 56 Neb. 746; Sweenic v. State, 59 Neb.
269; Burlingim v. Baders, 45 Neb 673.

The plaintiff insists that the defendants cannot be heard
to complain of the omission of the question of negligence
from said instruction, because they asked the court to
give certain instructions from which that element was also
lacking. In support of this claim our attention is di-
rected to two instructions tendered by the defendants.
The first merely instructs the jury that the plaintiff cannot
recover, unless he has established certain facts by a pre-
ponderance of the evidence. That is a very diferent mat-
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ter from instructing the jury that he would be entitled to
recover, in case he had established such facts by a pre-
ponderance of the evidence, as the jury were instructed
by that portion of the charge which we have just con-
sidered. The other instruction tendered merely instructs
the jury to find for the defendants in case they found
certain facts, or failed to find certain facts. Like the
former, it does not undertake, as was undertaken by the
instruction given by the court, to state all the facts es-
sential to a recovery on the part of the plaintiff; and
neither of the instructions tendered estops the defendants
from alleging error in the instruction given by the court
on its own motion.

It is insisted that the verdict is not sustained by suf-
ficient evidence, but, as we think the case must be re-
manded for a new trial, it would be unprofitable to go into
that question at greater length.

It is recommended that the judgment of the district
court be reversed, and the cause remanded for further
proceedings according to law.

Durrik and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for further proceedings accord-
ing to law.

REVERSED,

FRANK B. SHELDON ET AL. V. GAGE COUNTY SOCIETY OF
AGRICULTURE ET AL.

Fiep JANUARY 8, 1906. No. 14,089,

1. County Board: APPEAL: PreapiNas. On an appeal to the district
court by a taxpayer from an order of the county board allowing
aid to an agricultural society under section 12, article I, chap-
ter 2, Compiled Statutes 1903, the appellee is not required to plead
that the county board included the amount allowed by it in its
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annual estimate, nor that there were funds in the treasury, or
taxes levied, against which a warrant could be drawn.

: AID TO AGRICULTURAL SOCIETIES. AS a condition precedent
to allowing aid to such societies, said section requires that there
shall be paid into its treasury, in voluntary subscriptions or fees
imposed upon its members, not less than $50 each year, and that
the amount thus paid shall be certified by the president to the
county clerk. The president certified that the amount thus
paid each year prior to 1899 exceeded $50 and the exact amount
for each subsequent year, the amount each subsequent year
being more than $50. Held, That the certificate was a substantial
compliance with the statute.

ERROR to the district court for Gage county: ALBERT H.
BABCOCK, JUDGE. Affirmed.

E. O. Kretsinger, for plaintiffs in error.

L. W. Oolby, 8. D. Killen, H. E. Sackett and Griggs,
Rinaker & Bibb, contra.

ALBERT, C.

In January, 1903, the county board of Gage county al-
lowed a claim to the Gage County Society of Agriculture,
acting, as is claimed, under the provisions of section 12,
article I, chapter 2, Compiled Statutes 1903 (Ann. St.
3019), which we shall notice presently. The plaintiffs in
error appealed from the order to the district court. The
appeal was dismissed and the taxpayers brought the case
here for review. The judgment of the district court was
reversed and the cause remanded (71 Neb. 411). A new
trial was then had in the distriet court, which resulted in
a verdict and judgment for the society. The taxpayers
present the case a second time for review in this court.

The section above refcrred to, so far as is material at
present, is as follows: “\Whenever twenty or more persons
residents of any county in this state shall organize them-
selves into a society for the improvement of agriculture
within said county, and shall have adopted a constitution
and by-laws agreeable to the rules and regulations fur-
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nished by the state board of agriculture, and shall have
appointed the usual and proper officers, and when the said
society shall have raised and paid into the treasury, by
voluntary subscription or by fees imposed upon its mem-
bers, any sum of money, in each ycar not less than fifty
($50) dollars, and whenever the president of said society
shall certify to the county clerk the amount thus paid, the
county board may, when they deem it for the best interests
of said county, order a warrant to be drawn on the general
fund of said county in favor of the president of said soci-
ety for a sum not to exceed three cents on each inhabitant
of said county upon a basis of the last vote for member of
congress in said county, allowing five inhabitants for each
vote, and said county board shall, in case it order said war-
rant to be drawn, include said sum in its annual estimate,
and it shall be the duty of the treasurer of the county to
pay the sum out of the general fund.”

The contention now is that the judgment of the district
court should be reversed, because it does not appear on the
face of the petition that the county board included the
amount allowed the society in its annual estimate. We
think this contention is without merit. The requirement
that the board shall “include said sum in its annual esti-
mate” is not for the purpose of creating a special fund for
the payment of the amount allowed, because the same
sentence provides for payment out of the general fund.
The section contemplates that the order for a warrant shall
precede the allowance of the amount in the annual esti-
mate, because such amount is to be thus included, “in case
it (the board) order said warrant to be drawn.” It is
clear, therefore, that a compliance with the requirement to
include the amount allowed in the annual estimate is not a
condition precedent to ordering a warrant ta be drawn, but
rather a resulting duty devolving upon the board, the per-
formance or nonperformance of which would in nowise af-
fect the validity of its order for a warrant. That being
true, the society was not required to show affirmatively that
the board had included the sum allowed in its annual esti-
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mate. If it failed to perform its duty, the remedy is by
another form of action.

It is also contended that the petition is fatally defective,
because of “its entire failure to allege that at the time its
(the society’s) claim was audited by the county board, and
the warrant ordercd drawn, there were funds in the treas-
ury, or taxes levied, upon which a warrant could be
drawn.” While this court has held that a writ of man-
damus will not lie to compel a county board to act upon
claims against the county when it appears that there are
no funds in the treasury, and sufficient taxes have not
been levied for the payment of such claims, it has never
bheld that a party prosecuting a claim against a county
payable out of the general fund, is required to plead and
prove that there are sufficient funds in the treasury or
taxes levied to authorize the board to allow the claim.
Section 34, arti:le I, chapter 18, Compiled Statutes 1903
(Ann. St. 4452), makes it unlawful for a county board
to issue warrants in excess of 85 per cent. of the levy
for the current year, or to incur any indebtedness against
the county in excess of the tax levied for county expense
during the current year. It is not to be presumed that the
county board allowed the claim in violation of this section,
but rather that it acted lawfully, and such presumption
will be indulged until the contrary is shown as a matter
of defense. '

Another contention is that the pctition, instead of show-
ing that the president of the socicty certified the exact
amount paid to the society by voluntary subscription, or by
fees imposed on its members each year, to the county clerk,
merely certified that for the years prior to 1899 the amount
thus paid excecded $200 a year, and that for 1899 it was
$800, for 1900, $500, and for 1901, $300. This contention
seems to lack substantial merit. The section, hereinbefore
set out at length, makes the payment into the treasury of
the society by voluntary subscriptions, or fecs imposed on
its members, of at least $50 each year one of the conditions
precedent to the allowance of aid by the county board. It
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also requires the president to “certify to the county clerk
the amount thus paid.” While the certificate of the presi-
dent does not show the exact amount paid each year prior
to 1899, it does show that it exceeded the minimum amount
fixed by the section and amounts, we think, to a substantial
compliance with the statute.

We discover no error in the record, and recommend that
the judgment of the district court be affirmed.

DUrFiE and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

TrEp K. HERMAN ET AL., APPELLEES, V. CITY OF OMAHA
ET AL., APPELLANTS.

Frep JANUARY 3, 1906. No. 14,060.

1. Taxation: ExEmprions. Public parks belonging to a city of the
metropolitan class are not taxable property within the meaning
of subdivision III, section 110, chapter 12a, Compiled Statutes 1903,

2. Cities: IMPROVEMENTS: PETITION. It is not competent for a city
of the metropolitan class to petition itself for improvements in
a street improvement district within such city.

APPEAL from the district court for Douglas county:
ABRAHAM L. SUTTON, JUDGE. Affirmed in part.

C. C. Wright and W, H. Herdman, for appellants.
H. W. Pennock, contra.

JACKSON, C.

Fred K. Herman and others obtained a decree in the
district court for Douglas county against the city of
Omaha and its treasurer, holding special assessments in
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street improvement districts Nos. 598, 653 and 677 invalid,
because of the fact that certain of the proceedings relating
to such assessments were had at special sessions of the city
council, without proper notice of the business to be trans-
acted at such special sessions. The city of Omaha and
its treasurer appeal as to paving districts Nos. 653 and
677. The correctness of the decree as to district No. 598
is not complained of. Other questions were involved in
the hearing before the trial court, all of which were de-
termined favorably to the contention of the city.

It is now conceded that, owing to the rule in National
Life Ins. Co. v. Omaha, 73 Neb. 44, and Richardson v. City
of Omaha, 74 Neb. 297, the decree as to district No. 653
was wrong, and that the decree must be reversed as to that
district. The appellees, however, seek to sustain the decree
as to district No. 677, upon the ground that the petition of
property owners, upon which action was taken by the city
council, contained an insufficient number of signatures to
give the council jurisdiction. The provision of the Omaha
charter relative to petitions for improvements, such as are
involved, is as follows: “The mayor and city council shall
have power to order any of the improvements hereinbefore
mentioned in any improvement district outside the said
three thousand feet limit, and also repaving in any im-
provement district within said limit, and cause the same to
be made upon any street or alley, but only upon petition of
the record owners of a majority of the foot frontage of tax-
able property in said district.” Comp. St. 1903, ch. 12q,
sec. 110, subd. ITI (Ann. St. 7562). District No. 677 con-
tains a total frontage on Cuming street, within the district,
of 6,331.6 feet. This includes 885 feet of frontage in Bemis
Park, the title to which is in the city. The total of front-
age represented in the petition is 2,746.71 feet, so that, if
the frontage along Bemis Park is properly excluded in
determining the sufficiency of the petition, the petition was
sufficient. On the other hand, if it should have been in-
cluded, the petition is insufficient, and the decree should
still be for the appellees,
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A determination of this question involves an inquiry as
to whether Bemis Park is taxable property within the
meaning of the statute. The tax involved being a special
assessment, the provisions of section 2, article IX of the
constitution, which applies to taxes for general purposes
only, do not determine the question. It is rather one to
be determined by provisions of the city charter and general
principles of law. Cities, counties and other political sub-
divisions are mere instrumentalities of the state through
which it exercises its governmental funections, and it would
be perfectly competent for a sovereign state to impose the
burden of taxation not only upon the public property of
such municipalities, but upon the property of the state as
well, if it were deemed expedient to do so. Councerning
this right, the court of errors in T'rustees of Public Schools
v. City of Trenton, 30 N. J. Eq. 667, 681, said:

“The immunity of the property of the state, and of its
political subdivision, from taxation does not result from
a want of power in the legislature to subject such property
to taxation. The state may, if it sees fit, subject its prop-
erty, and the property, owned by its municipal divisions, to
taxation, in common with other property within its terri-
tory. But inasmuch as taxation of public property would
necessarily involve other taxation for the payment of the
taxes so laid, and thus the public would be taxing itself
in order to raise money to pay over to itself, the inference
of law is that the general language of statutes prescribing
the property which shall be taxable is not applicable to the
property of the state or its municipalities. Such property
is, therefore, by implication, excluded from the operation
of laws imposing taxation, unless there is a clear expres-
sion of intent to include it.”

This doctrine, of course, applies to general taxation, but
has been applied to special assessments as well.

Numerous authorities are cited by appellees in support
of their contention that public property belonging to the
city of Omaha is taxable within the meaning of the charter
provisions for the purpose of special assessments imposed
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by the city itself, and these authorities are worthy of more
than passing notice. County of McLean v. City of Bloom-
ington, 106 I11. 209, a leading case on the subject, cited and
followed by courts of other jurisdictions, involved the levy-
ing of a special assessment by the city of Bloomington on
property belonging to the county of McLean within the
city, for a public improvement, and it was held that,
“while the state may not authorize corporate authorities
to levy special assessments upon the property of the
United States, as it would be an invasion of the rights of
a distinet sovereignty, no such reason exists as between the
several agencies of the state government, which are subject
to its control and direction. It may authorize a burthen
to be imposed on one of its agencies to the extent it is bene-
fited by another agency, for the benefit of the entire pub-
lie”

In New Orleans v. Warner, 175 U. 8. 120, 20 Sup. Ct.
Rep. 44, -there was involved the right of the legis-
ture to impose a special assessment upon the city of New
Orleans, to pay its proportion of the expense for the drain-
age of property within a drainage district, of which the city
was a part, and within the rule already noticed it was
held competent for the state to impose this burden. In
Edwards & Walsh Construction Co. v. Jasper County, 117
Ta. 365, it was held to be competent for the city of Newton
to impose a special assessment upon the property of the
county used for county purposes, to pay a proportionate
share of the cost of paving the streets of the city, including
those on the four sides of the courthouse square. The con-
clusion reached from an examination of these authorities,
as well as others cited, is that it is competent for one politi-
cal subdivision of a state to impose upon another subdivi-
sion the burden of special assessments for public improve-
ments, where the property of the subdivision so burdened
is especially benefited thereby, and this upon the theory
that the general public is benefited by such improvements.
No case, however, has come under our observation where
it is held that the city, or other municipality, should be
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required to assess its own property to pay the cost of public
improvements within its corporate limits.

The legislature, under the provision of section 6, article
IX of the constitution, is given authority to vest cities and
villages with power to make local improvements by special
assessments, or by special taxation, of property benefited.
Within the authority so granted, section 161, chapter 12a,
Compiled Statutes 1903 (Ann. St. 7629), provides: “All
special taxes to cover the cost of any public improvements
herein authorized shall be levied and assessed on all lots,
parts of lots, lands and real estate bounding, abutting or
adjacent to such improvement, or within the district cre-
ated for the purpose of making such improvement, to the
extent of the benefits to such lots, parts of lots, lands and
real estate by reason of such improvements.” This provi-
sion of the charter, unaided by other charter provisions,
gives color to the claim of appellees that within the terms,
“all lots, parts of lots, lands and real estate bounding, abut-
ting or adjacent to such improvement” is included the pub-
lic property belonging to the city; but the charter must be
construed as a whole, and whether these terms are to be
construed as including public property belonging to the
city must be determined in the light of other charter pro-
visions. It is provided by section 125 (Ann. St. 7593)
that, “whenever the mayor and council deem it expedient,
they shall have power for the purpose of paying the cost of
paving, repaving, macadamizing the intersection of streets
and spaces apposite alleys in the city, to issue bonds of the
city,” and by section 152 (Ann. St. 7620) it is provided:
“If there shall be any real estate not subject to assessment
of special taxes for paving purposes, the mayor and coun-
cil shall have power to pave in front of the same, and to
pay the cost thereof that would otherwise be chargeable on
such real estate, in the same manner as herein provided for
the paving of intersection of streets and paying therefor.”
Section 1016 (Ann. St. 7552) provides for a board of park
commissioners who shall have charge of all the parks and
public grounds belonging to the city, and also provides the
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method of cresting a fund for the purchase of park grounds
and contains this provision: “When improvements are
made upon or in streets, or sidewalks adjacent to, and abut-
ting upon, parks, parkways or boulevards and similar
grounds in the charge and control of said board of park
commissioners, the cost or expense of which would other-
wise be chargeable to the tity, the same shall be paid from
the park fund tax herein provided; and said commission-
ers are hereby directed to pay the cost of such improve-
ments.”

There are two methods provided for the creation of the
fund out of which the payment is to be made: First, by
special assessment of such real estate as may be specifically
benefited; and second, by issuing bonds of the city. It
seems plain from these charter provisions that the legisla-
ture has provided a specific method of creating a fund to
pay the cost of improving the street along the public parks
belonging to the city, and that the method so provided is
exclusive of all others. It has interposed a barrier to the
right of the city to tax its own property for the purpose of
creating a fund with which to pay the cost of public im-
provements undertaken by the city. This rule is in entire
harmony with all the authorities to which our attention
has been called. In the case of Edwards & Walsh Con-
struction Co. v. Jasper County, supra, it was expressly
pointed out that the county was not raising the money
assessed against its property to pay over to itself. The
same consideration which causes the state to refrain from
assessing its own property is as potent when applied to any
of its political subdivisions; besides there is considerable
force in the contention of appellants that public policy
should deny the city the right to petition itself to carry
on the work of public improvement; that the right to
petition should be confined to the individual taxpayer who
bears the greater part of the burden imposed by the special
assessment. In Armstrong v. Ogden City, 12 Utah, 476, it
is said:

“So far as proceeding with the improvement or assisting
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in acquiring jurisdiction are concerned, we have been un-
able to find any case where public property situated within
the confines of a local improvement district has been per-
mitted to affect the result, either one way or the other,
and we think that the establishment of such a rule would
not only be wrong in principle and wrong in theory, but
it would also be contrary to the spirit and intention of the
statutes providing for special improvement assessments.”

We hold that Bemis Park is not taxable property within
the meaning of the statute quoted, and it was properly ex-
cluded by the city authorities in determining the suffi-
ciency of the petition, and that the petition was sufficient
to justify the action of the council.

We recommend that the decree of the district court be
reversed as to districts No. 653 and No. 677, and that as to
those districts the petition be dismissed, and that the de-
cree be affirmed as to district No. 598.

DurrFiE and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is affirmed as to
street improvement district No. 598, and is reversed and
the case dismissed as to street improvement districts No.
653 and No. 677.

JUDGMENT ACCORDINGLY.

HUBERT BASCOMBE, APPELLEE, V. ALICE BASCOMBE, APPEL-
LANT.

FI1LED JANUARY 3, 1906. No. 14,070. -

Divorce: EvipEnce. The evidence examined and held to sustain the
decree of the district court granting a divorce on the ground of
desertion.

APPEAL from the district court for Douglas county:
ABRAHAM L. SUTTON, JUDGE. A[ffirmed.
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Cooper & Dunn, for appellant.
E. F. Morearty and Edward A. Smith, contra.

JACKSON, C,

The defendant has appealed from a decree of divorce
rendered in the district court in favor of the plaintiff, and
insists that the decree is not sustained by the evidence.
The petition alleges desertion as a cause of action, and
the decree is based upon that allegation. The parties were
married in 1879, and it appears that each had children by
a former marriage. The plaintiff is advanced in age, and
for a number of years prior to the separation was inca-
pacitated by blindness and discase from performing man-
ual labor, and had no means of supporting his family other
than a pension of $12 a month. Their married life was an
unhappy one; the children of the wife seem to have been a
source of irritation. There is a sharp conflict in the evi-
dence, but the testimony of the plaintiff is direct and has
sufficient support in other evidence to sustain the deecree.
The circumstances testified to by the defendant, including
her statement that she does not desire to live with the
plaintiff, because of the fact that they have had so much
trouble, tends to strengthen the allegation of desertion.

There scems to be no reason to disturb the finding of
the trial court, and we recommend that the decree be
affirmed.

DurriE and ALBERT, CC., concur.
By the Court: IFor the reasons stated in the foregomg

opinion, the decree of the district court is
AFFIRMED.



VoL. 75] JANUARY TERM, 1906. 497

State v. Several Parcels of Land.

STATE OF NEBRASKA, APPELLEE, V. SEVERAL PARCELS OF
LAND; W. K. POTTER, RECEIVER, APPELLANT.

FoEp JANUARY 3, 1906. No. 14,373.

Judicial Sale: APPRAISEMENT: LieNs: Estorren. The deduction of an
apparent prior lien in the appraisement of real estate for the
purpose of a judicial sale is not conclusive as to the validity
of such lien or the priority thereof, but where such appraise-
ment, as returned by the sheriff, shows a lien apparently prior
to the lien under which the premises are to be sold and that
such lien was, in fact, treated as prior and valid by the ap-
praisers in determining the interest of the defendant in the
.premises, and where the status of such apparent lien has not
been judicially determined, one who purchases at the sale,
without questioning the validity or priority of such apparent
lien, is thereafter estopped from so doing.

APPEAL from the district court for Douglas county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

H. W. Pennock, for appellant.
John P. Breen and W. H. Herdman, contra.

JACKSON, C.

The state, as plaintiff, proceeding under the provisions
of the law commonly known as the “Scavenger Act,” insti-
tuted an action to enforce the collection of delinquent
taxes and special assessments alleged to have been levied
and assessed against property situated in the city of
Oméha. William K. Potter, as receiver of the Omaha Loan
& Trust Company, answered the petition, setting out title
in the Omaha Toan & Trust Company, and alleging certain
facts showing irregularitics in the special assessments in-
volved, by reason of which it is claimed that such special
assessments are void. The state replied, alleging that the
title of the Omaha Loan & Trust Company was acquired
and held through a chain of conveyances beginning with a
sheriff’s deed, issued pursuant to a judicial sale had in a

35
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foreclosure procecding, wherein, for the purpose of the
sale, the sheriff conducting the same, in the appraisal of
the real estate, secured from the county and ecity treasurer
certificates of taxes and special assessments upon the real
estate, showing the taxes and special assessments involved
in this controversy to be a prior incumbrance, and that
the amount so certified was deducted by the appraisers
from the gross value of the real estate as found By them,
and that the purchaser, by reason thercof, acquired title
subject to such taxes and special assessments, and that
such purchaser and his grantees, including the defendant,
are estopped from now denying the validity of such taxes
and assessments. The trial court found the issues in favor
of the state and entered a decree establishing the validity
of the taxes and assessments. The defendant appeals, and,
while tacitly conceding the correctness of the rule that a
purchaser at a judicial sale, under an appraisal where liens
were actually deducted from the gross value, may not af-
terwards question the liens so deducted, claims that the
taxes in controversy were not deducted in the appraisal.
The decree entered in the foreclosure proceeding,
through which the defendant’s title was acquired, estab-
lished the validity of a prior mortgage of $1,200, not fore-
closed in that action, and directed that the real estate
should be sold subject to that mortgage. The appraisal of
the real estate, as originally returned by the sheriff, omit-
ting the formal parts, fixed the value of the premises at
$1,100 and found the prior incumbrances to be: “Taxes as
per city and county treasurers’ certificates—city, $152.68;
county, $15.51; total, $168.19.” The total amount was
deducted from the sum of $1,100, and the interest of the
defendants in the premises was found to be $931.81. Upon
the return of the appraisal, counsel for the plaintiff in that
proceeding moved that the appraisal be corrected by deé-
ducting the amount of the prior mortgage, as established
by the decree under which the sale was to be made. Upon
this motion the court made the following order: “This
cause came on to be heard upon the motion of the plaintiff
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for an order instructing the sheriff to correct and amend
the appraisal heretofore made in this cause and to amend
a copy thereof filed therein, and was submitted to the court,
on consideration whereof, the court sustains said motion.
It is therefore ordered that the sheriff be, and he is, hereby
instructed to amend the appraisal and copy thereof of said
real estate, by deducting from the gross appraised value
the amount of the prior mortgage, as provided in the decree
in which the sale is to be made.” And thereupon the
sheriff amended both the original appraisement and the
copy, by adding under the head of prior incumbrances,
mortgage as per decree, $1,200, and changing the total of
the prior incumbrance from $168.19 to $1,368.19, and
changing also the finding of the value of the interest of
the defendants in the premises, which in the original re-
turn read, “the interest of defendants we value at $931.81,”
so that the corrected return reads, “the intercst of the de-
fendants we value at nothing,” at the same time making a
memorandum, both on the appraisement and the copy, as
follows: ‘“Correction made by order of court.” The prem-
ises were sold to a grantor of the appellant and the sale
confirmed.

As we understand the claim of the appellant it is that,
the court having ordered the appraisement to be corrected
by deducting $1,200; the amount of the prior mortgage,
from the appraised value, which was fixed at $1,100, first,
after such deduction was made nothing remained from
which the taxes could be deducted; and second, that the
order correcting the appraisal amounted to a direction
that nothing but the $1,200 prior mortgage should be de-
ducted, and that therefore, in the corrected appraisement,
the taxes were not deducted, and no estoppel arises. We
cannot agree with this contention. The statute requiring
the appraisement of real estate about to be sold upon exe-
cution provides: “That for the purpose of the appraise-
ment mentioned, * * * the officer and the freeholders
therein named shall deduct from the real value of the lands
and tenements levied on the amount of all liens and incum-
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brances for taxes or otherwise, prior to the lien of the judg-
ment under which exgcution is levied.” Code, sec. 491b.
To enable the appraisers to do so it is provided: “It shall
be the duty of the county clerk, the clerk of the district
court, and the county treasurer of the county and the treas-
urer of the village, town or city, wherein such levy is made,
for the purpose of ascertaining the amount of the liens
- and incumbrances upon the lands and tenements so levied
upon, on application of the sheriff in writing, holding such
exccution, to certify to said sheriff, under their respective
hands and official seals, the amount and character of all
liens existing against the lands and tenements levied on,
which are prior to the lien of such levy, as the said liens
appear of record in their respective offices.” Code, sec.
491c. It is evident that the course contemplated by the
statute to be followed by the appraisers is to add together
all the prior liens as shown by the certificates, and deduct
the sum of such liens from the total value of the premises
by them appraised, for the purpose of ascertaining the in-
terest of the defendants. The appraisecment returned by
the sheriff, as amended by him under the direction of the
court, conforms to the provisions of the statute, and leaves
no doupt about the deduction of the lien in dispute as a
prior incumbrance. One purpose of the appraisement is to
advise the purchaser at the judicial sale of the amount of
the prior incumbrance, so that he may not unwittingly bid
for it more than it is worth. Omaha Loan & Trust Co. v.
City of Omaha, 71 Neb. 781. The procedure contemplated
by the statute accomplished that purpose. We do not think
that the order of the court is susceptible to the narrow con-
struction placed upon it by counsel for appellant. The
appraisement, as originally returned by the sheriff, omit-
ted the item of prior incumbrance fixed by the decree of
foreclosure, but contained those items not involved by the
decree or in the foreclosure proceedings, until that stage
of the proceeding was reached which required the appraise-
ment to be made. The sheriff doubtless proceeded upon
the erroneous theory that it was unnecessary to consider
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the item of prior incumbrance fixed by the decree, and the
attention of the court having been called to that fact, it
was adjudged that the sheriff correct the error and deduct
the omitted item. The language of the order correcting
the error in the appraisement is not susceptible of a con-
struction prohibiting the deduction of the items already
appearing in the return.

The rights of purchasers at judicial sales with reference
to apparent prior liens have been repeatedly litigated in
this jurisdiction. The cases are compiled in the concur-
ring opinion of HoLcoMB, C. J., in Hart v. Beardsley, 67
Neb. 145, and Omaha Loan & Trust Co. v. City of Omaha,
supre, and in the determination of this case have again
been considered in consultation, and the fellowing rule de-
duced as being in perfect harmony with our former hold-
ing. The deduction of an apparent prior lien in the ap-
praisement of real estate for the purpose of a judicial sale
is not conclusive as to the validity of such lien or the pri-
ority thereof, but where such appraisement, as returned
"by the sheriff, shows a lien apparently prior to the lien
under which the premises are to be sold, and that such lien
was in fact treated as prior and valid by the appraisers in
determining the interest of the defendant in the premises,
and where the status of such apparent lien has not been
judicially determined, one who purchases at the sale, with-
out questioning the validity or priority of such apparent
lien, is thereafter estopped from so doing.

The record does not disclose that the validity of the lien
in suit was ever questioned prior to the institution of this
action, and we conclude that within the rule announced the
appellant is now estopped from questioning its validity,
and we recommend that the decree of the court be affirmed.

DurriE and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is
) AFFIRMED.
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GEORGE O. W. FARNHAM, APPELLEB, V. CITY OF LINCOLN
ET AL., APPELLANTS.

FrLep JANUARY 18, 1906. No. 11,049,

1. Cities: CompProMISE OF SUITS. The power conferred by statute upon
cities .of the first class to sue and be sued carries with it the
power to compromise and settle such suits; and the city council
may, when it acts in good faith, accept a less sum in settlement of
a litigated case than is claimed to be due the city therein.

The provisions of section 4, article IX of the con-

stitution, do not apply to special assessments to pay for local im-

provements levied upon the property benefited thereby; and mu-

nicipal authorities have power to settle and compromise suits in-

volving the validity of such special assessments, notwithstanding
that section.

2.

APPEAL from the district court for Lancaster county:
LincoLN FRrosT, JUDGE. Reversed and dismissed.

J. R. Webster, John P. Maule, E. C. Strode and Clark &
Allen, for appellants. ’

Burr & Burr, contra.

BARNES, J.

This action was commenced in the district court for Lan-
caster county by George O. W. Farnham, as a taxpayer of
the city of Lincoln, to enjoin the mayor and city council
from settling a pending suit between the Lincoln Street
Railway Company and the city, which involved the valid-
ity of certain paving assessments levied against the prop-

-erty of the street railway company. The district court

found for the plaintiff and awarded him a permanent in-
junction, and the defendants brought the case here by
appeal.

An examination of the petition discloses that it contains
no averment of faets constituting fraud, collusion, or un-
fair dealing on the part of any of the defendants, but
after stating the situation of the parties, the levy of the
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paving assessments, the pendency of the action to establish
the lien alleged to have been obtained thereby and to fore-
close the same, the decree of the district court therein,
amounting to upwards of $111,000, and the appeal by the
defendants to this court, it concludes with an averment
substantially as follows: “The defendants are about to
settle and compromise the said paving taxes and the decree
thereon for the sum of $65,000; and the said council has
passed a resolution authorizing such scttlement, and the
defendant, the mayor of the city, is about to, and will, offi-
cially sign and approve of the resolution, unless prevented
from so doing by the order of the court; and the said de-
fendants will dismiss the action out of the supreme court,
and will commute and release and discharge the said pav-
ing taxes and tax lien, and have stipulated to settle and
dismiss the action and decree, and give away, donate and
discount to the said street railway company the sum of
$54,767, without payment thereof, notwithstanding the
premises and the fundamental law of the state, which for-
bids any sum of money for taxes due to any municipal cor-
poration being commuted in any form whatever; and the
said city council and said defendants have usurped the
functions of the courts of this state in the premises, and
the said scheme, if carried out, would be, and is, a fraud,
wrong and irreparable injury to the plaintiff and all tax-
payers of the city of Lincoln.” 8o it may be said that the
plaintiff relied, for the relief prayed for in his petition,
solcly on the alleged lack of power on the part of the mayor
and city council to compromise the suit, and accept a less
sum than was claimed by the city, and found due by the
district court, on account of the paving assessinents in
question.

Section 9, article I, chapter 13, Compiled Statutes 1903
(Ann. St. 7708) provides, among other things, that the city
may sue and be sued, and the counsel shall have power to
make contracts, and to do the acts relative to the property
and concerns of the city, necessary and incident to the
exercise of its corporate powers. This would seem to au-
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thorize the defendants to make the settlement complained
of. But we are not without authority on this question. In
Fuller v. Martin, 27 Neb. 441, which was an action to com-
pel the mayor of the city of Friend to carry out a contract
of settlement made by the city council with a waterworks
company, by signing a warrant to pay the consideration
named in such settlement, it was said:

“The power to compromise and settle claims of the
nature and character of that involved in the case at bar,
held to exist in the mayor and city council of cities in their
legislative capacity growing out of their general corporate
powers, and the necessities of such cases.”

In the body of the opinion we find the followi ng:

“While I am not aware that express authority is given
to cities, or to the mayor and council, as legislators, to set-
tle claims of this nature by compromise, yet the power of
settlement_ and adjustment must be held to exist, and to
grow out of their gemeral corporate powers and the ab-
solute necessities of the case.”

The power to compromise grows out of, and is incident
to, the power to sue and be sued. The power to sue and
be sued is conferred on the city in express terms by its
charter. This power would indeed be a snare, or its utility
much impaired, if, having entered upon litiga tion, the city
could not make an accord as to controverted matters, but
must pursue the controversy to its ultimate result in the
court,.

In the case at bar, there was a controversy as to the
validity of the assessments, and we may take judicial no-
tice of the fact that the matter is still in litigation in an
action now pending in this court. The case being pend-
ing and undetermined, the agreement to dismiss the ap-
peal and terminate the litigation was a sufficient considera-
tion for the settlement in question. 2 Freeman, Judg-
ments (4th ed.), sec. 463, says: “If the debtor has the right
to appeal, so that the judgment is not a finality, and its
correctness is not conceded, an agreement between him and
his creditor that the latter will accept a sum less than the
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amount of the judgment if the former will not prosecute an
appeal is valid and enforceable.” It would seem clear
from the foregoing that the power to sue and be sued car-
ries with it the power on the part of the mayor and city
council to compromise a suit, if such compromise is made
in good faith ; and, unless restrained by some statute or ex-
press constitutional provision, the city of Lincoln pos-
sessed the power to make the compromise in question.

The plaintiff contends, however, that by force of section
4, article IX of the constitution, such power is denied the
city in cases like the one at bar. That section reads as fol-
lows: “The legislature shall have no power to release or dis-
charge any county, city, township, town, or district what-
ever, or the inhabitants thereof, or any corporation, or the
property therein, from their or its proportionate share of
taxes to be levied for state purposes, or due any municipal
corporation, nor shall commutation for such taxes be au-
thorized in any form whatever.” The city insists that the
provisions of this section do not apply to cases like the one
at bar, and cites Collins v. Welch, 58 Ta. 720. There, the su-
pervisors, acting in good faith, compromised and adjusted
a claim of the county for taxes which had already become
enforceable by execution. The court said:

“There is no pretense that the claim for taxes was not
properly put in judgment, and no question is raised in re-
gard to the validity of the judgment. It has now become a
claim to be enforced by execution, and in our opinion
stands on the footing of any other judgment. The ques-
tion, then, arises as to whether the board of supervisors
has power to compromise a judgment. In our opinion it
has. It is provided by section 303 of the code, subdivi-
sion 11, that county supervisors are ‘to represent their re-
spective counties, and to have the care and management
of the property, and business of the county, in all cases
where no other provision shall be made.’

Counsel for the plaintiff vigorously assail the opinion
quoted from, and contend that the rendition of the decree
of foreclosure did not change the nature of the claim in
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controversy. The city, while not conceding this point (a
point which we do not decide), contends that the constitu-
tional provision above quoted does not apply to special as-
sessments. To determine this question section 4 should be
read and construed with sections 8 and 6 of article IX of
the constitution, in which it is found. Section 3 reads as
follows: “The right of redemption from all sales of real
estate, for the non-payment of taxes or special assessments
of any character whatever, shall exist in favor of owners
and persons interested in such real estate, for a period
of not less than two years from such sales thereof” It
will be observed that the section just quoted provides for
the right of redemption from sales for the non-payment of
taxes or local assessments of any character whatever. It
seems reasonable that, if it was intended to include such as-
sessments in section 4, the same language would have been
used. The omission of the term assessments in that sec-
tion is significant. Again, section 6 provides: “The legis-
lature may vest the corporate authorities of cities, towns
and villages, with power to make local improvements by
special assessment, or by special taxation of property,
benefited. For all other corporate purposes, all municipal
corporations may be vested with authority to assess and
collect taxes, but such taxes shall be uniform in respect to
persons and property within the jurisdiction of the body
imposing the same.” This section seems to make a clear
distinction between special assessments and taxes levied
and collected for general revenue purposes.

Again, the authorities lay down a clear line of distinec-
tion between taxes; in the ordinary sense of the word, and
special assessments. Judge Cooley, in his work on Taxa-
tion (1st ed.), ch. 20, p. 416, says:

“Special assessments are a peculiar species of taxa-
tion, standing apart from the general burdens imposed
for state and municipal purposes, and governed by prin-
ciples that do not apply generally. The general levy of
taxes is understood to exact contributions in return for
the general benefits of government, and it promises nothing
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to the persons taxed, beyond what may be anticipated from
an administration of the laws for individual protection
and the general-public good. Special ‘assessments, on the
other hand, are made upon the assumption that a portion
of the community is to be specially and peculiarly bene-
fited, in the enhancement of the value of property pe-
culiarly situated as regards a contemplated expenditure
of public funds; and, in addition to the general levy, they
demand that special contributions, in consideration of the
special benefit, shall be made by the persons receiving it.”

The courts of other states, having constitutional pro-
visions similar to our own, have recognized this distine-
tion. In Hill v. Higdon, 5 Ohio St. 243, the court said:

“Tt is our duty to give such a construction to the consti-
tution as will make it consistent with itself, and will har-
monize and give effect to all its provisions. To do this,
we have only to suppose, that the convention used langnage
with reference to its popular and received signification;
and applied it as it had been practically applied for a long
series of years. That where taxation is spoken of in the
second section of the twelfth article reference is made to
the general burdens imposed for the purpose of supporting
the government, and the revenue raised expended for the
equal benefit of the public at large; while the power of as-
sessment, referred to in the sixth section of the thirteenth
article, although resting upon the taxing power, was in-
tended to describe a distinet and well known mode of lay-
ing a local burden upon particular property, with reference
to the peculiar and special benefit derived to such prop-

. erty from the expenditure of the money.”

Distinguishing the words “taxes” and “assessments,”
the South Dakota supreme court in Winona & St. P. R. Co.
v. City of Watertown, 1 8. Dak. 46, 44 N. W. 1,072, said:
«Notwithstanding the fact that both are derived from the
same power, yet the terms ‘tax’ and ‘taxation’ and the
terms ‘special assessments’ have a well understood meaning
by courts and the public generally. Taxes and taxation
are understood to mean the taxes imposed by the govern-
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ment * * * to provide funds for general expenses of
the particular community or district for which the taxes
are levied. Special assessments are understood to refer
to money raised or levied for some local municipal pur-
pose to which the funds so collected are to be specifically
applied. * * * Assessments are presumed to be made
on account of special benefits to the property assessed.”

Lastly, this court, in City of Beatrice v. Brethren
Church, 41 Neb. 358, has followed the weight of authority
on this question. It was tlere said :

“The consensus of these authorities is that an assessment
to reimburse a municipal corporation for such benefit as
it has conferred upon an adjacent lot by reason of pave-
ments or sidewalks laid alongside it is not an exercise of
power to tax in the generally accepted meaning of that
term.”

It is apparent on the face of the constitution that the
framers of that instrument did not use the word taxes and
the term special assessments as equivalents of each other,
or that either included the other. Section 1, article IX,
provides that taxes shall be levied by valuation and pro-
portionate value, except special taxes on the kinds of busi-
ness therein enumerated. Scction 6 of the same article
provides that the ordinary revenues of municipalities shall
be uniform in respect to persons and property, and con-
tains a special provision that the legislature may authorize
corporate authorities of towns and villages to make local
improvements by special assessments. Construing these
provisions in the case last above cited, we said:

“The exemptions nrovided by section 2, article IX of the
constitution, are solely with reference to taxes.assessed by
valuation for gencral purposes, and have no applicability
to special assessments, or special taxation of property bene- -
fited by local improvements under authority of section 6
of the same article.”

This distinction was again recognized in Scott v. Society
of Russian Israclites, 59 Neb. 571. So we are of opinion
that the section of the constitution first above quoted does
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not apply to the special assessments in question in this
case, and that the city council had the power to make the
settlement complained of.

Therefore the judgment of the district court is reversed

and the action is dismissed.
JUDGMENT ACCORDINGLY,

LETTON, J., not sitting,.

JAMES J. REED V. STATE OF NEBRASKA,
F1Ep JANUARY 18, 1906. No. 14,206.

1. Criminal Law: INFORMATION: NAMES OoF WITNESSES. The main pur-
pose of the requirement that the names of the witnesses be im-
dorsed on the information in a criminal action is to convey to the
accused the information or knowledge of the identity of the wit-
nesses to be produced on behalf of the state; and, although a
witness is designated on the information by the wrong christian
name, if the accused is not misled thereby, and is aware of the
identity of the witness, such mistake affords no ground for the
exclusion of his evidence.

2. Trial: HarmLESS ERROR. Where an objection to a question pro-
pounded to a witness is sustained, and the testimony sought to be
elicited by such question is brought out by the one succeeding it,
such ruling, if erroneous, is error without prejudice.

3. Insanity cannot be proved by hearsay or reputation, and it is proper
to exclude such evidence.

4. Nonexpert Evidence. The rule permitting nonexpert witnesses to
testify as to the sanity or -insanity of one whose legal account-
ability is the sole matter in issue does not allow such witnesses
to testify that at a certain date such party knew the difference
between the right and wrohg of the act at that time committed
by him. Shults v. State, 37 Neb. 481.

6. Instructions. It is not the true method of construing instructions
to select detached portions thereof and comsider them as inde-
pendent of the whole of the charge to the jury. The correct
rule of construction is that all that is said in the entire charge
upon any one question shall be construed together, and if, when
80 construed, it is not inconsistent as a whole, and states the
law correctly, no valid assignment of error can be predicated
thereon. .
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6. Self-Defense: INsTrUCTION. Self-defense is extended to the defense
of the person and of the domicile, and an instruction which cor-
rectly defines the elements of such defense is a sufficient charge
on that subject.

7. The opinions of nonexpert witnesses on the question of the in-
sanity of one charged with a criminal offense are entitled to little
or no regard, unless supported by good reasons founded on facts
which warrant them. From such opinions and the facts stated
to support them, it is the province of the jury to draw their con-
clusions as to the sanity or insanity of the defendant.

8. Homicide: SELF-DEFENSE: INSTRUCTION. An instruction in this case,
by which the jury were told that if they believed from the evi-
dence that the deceased and the accused were engaged in a scuffle,
and while so engaged the revolver was accidently discharged and
thus inflicted the wounds which caused her deafh, they should
find the defendant not guilty, held to be as favorable to the de-
fendant, on that question, as the evidence warranted.

9, Instructions. Where the court on his own motion has correctly in-
structed the jury on all the issues presented by the record and
evidence in a criminal case, it is not error to refuse to give the
instructions requested by the defendant.

10. New Trial: Juror: CoMPETENCY. Where, by a supplemental motion
for a new trial, the competency of a juror, on account of an al-
leged bodily infirmity, amounting to a disability, is put in issue,
and is determined as a matter of fact upon competent evidence
introduced before the trial court, the finding of the fact on that
question will not be set aside by a court of review, unless it is
unsupported by the evidence and is clearly wrong.

11, Juror: COMPETENCY: WAIVER. In a criminal action where, after
trial and conviction, the competency of a juror is challenged for
the first time, on the ground that he hag been convicted of a
felony and served a term in the state penitentiary, the fact that
counsel for the accused failed to examine the juror and ascertain
his incompetency in that respect, full opportunity therefor hav-
ing been accorded him, will amount to a waiver of such objection.

ERROR to the distriet court for Douglas county: GEORGE
A. Day, JUDGE. Affirmed.

Cunningham R. Scott and E. H. Scott, for plaintiff in
-erTor.

Norris Brown, Attorney General, and W. T. Thompson,
contra.
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LCARNES, J.

James J. Reed, on a trial in the district court for
Douglas county, was convicted of the crime of murder in
the first degree for the killing of one Glenna Hynes, and
was sentenced to the penitentiary for life. From that judg-
ment and sentence he prosecutes error to this court, and
will hereafter be called the accused.

His first contention is that the trial court erred in ad-
mitting the evidence of Darwin P. Baldwin, a witness for
the state, because the name of said witness was not in-
dorsed on the information. It appears that the real name
of the witness was Darwin P. Baldwin instead of Daniel
P. Baldwin, the name by which he was designated on the
information. It further appears that this witness had
been a police officer in the city of Omaha for something
like 14 years before the information herein was filed; that
he was known among his brother police officers, and his
associates and acquaintances, as “Dan. P. Baldwin,” and
this was the reason why his name was thus indorsed on the
information. There was no mistake as to the identity of
the witness, and the accused in speaking of him during the
trial invariably called him “Dan Baldwin.” It is appar-
ent that the mistake in the name of the witness did not mis-
lead the accused, or prevent him from knowing who the
witness was that would testify against him. Section 579
of the criminal code provides that the prosecuting attor-
ney shall indorse on the information the names of the wit-
nesses known to him at the time of filing the same; and, at
such time before the trial of any case as the court may by
rule or otherwise prescribe, he shall indorse thereon the
names of such other witnesses as shall then be known to
him. The reason for the rule requiring the names of the
witnesses to be indorsed on the information in a criminal
action is to advise the accused of the identity of the wit-
nesses who will be called to testify against him, and to
enable him to intelligently prepare for his defense. It is
apparent from the record that the accused was not misled
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in any way by the indorsement of the name “Daniel P.
Baldwin” on the information, in lieu of the name of “Dar-
win P. Baldwin.” In the casc of Carrall v. State, 53 Neb.
431, the name “Mrs. Fred Steinburg” was indorsed on the
information. It appeared that the name of her husband
was not “I'red Steinburg,” but was in fact “Paul Fred
Steenburg.” It was objected that the true name of the
witness was not indorsed on the information. The court
said:

“The evidence disclosed that the husband was known as
‘Fred Steenburg’ and the wife, in her testimony, when
being interrogated directly on this point, stated that her
name was ‘Mrs. I'red Steenburg,” from which it appears
that the indorsement on the information was of her a
sufficient identification, one which met the purpose of the
statute, notwithstanding the law does not recognize a sec-
cond or other than first christian name This appella-
tion ‘Fred’ was that by which the husband was known and
identified, and it indieated the wife when applied to her
in the manner of its indorsement with the other name and
term on the information.”

So we conclude that, where the name indorsed on the in-
formation fairly identifies the witness, and the accused is
not misled or taken by surprise on account of a mistake
in the christian name, it is not error to receive the evi-
dence of such witness.

Counsel for the accused also contends that the court
erred in sustaining the objection to a question put to wit-
ness Oliver C'owing. It appears from the record that this
witness was being examined by counsel as a nonexpert wit-
ness on the question of insanity. The question asked was as
follows: “How was it about his conversation being con-
nected or otherwise?” This question was objected to by the
state on the ground that it was leading, and the objection
was sustained. If this ruling was incorrect, the error was
cured by the question and answer which followed. The
witness was next asked: “Now, T will ask you to go on in
your own way and state everything that you ever saw
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about the man during the time you knew him before the
homicide and up to the homicide that attracted your at-
tention, and tell why it attracted your attention.” This
question was answered at length by the witness with-
out objection. We quote a part of the answer as fol-.
lows: “He generally talked with some of the employees
of the shop that boarded there, and he always appeared
to me like he was irritated and quick, and gave quick
answers, and his brow would contract, and have a pe-
culiar expression on his face, and would probably leave
off the conversation abruptly and turn round and walk
out of doors. I noticed that several times.” It thus ap-
pears that counsel obtained the evidence he sought to
elicit by the question objected to. Therefore the ruling
in no way prejudiced the rights of the accused.’

It is next urged that the court erred in sustaining the
objection to the following question which was propounded
to the witness Peter Goos: “Now, I will ask you to state
what you know, if anything, about the subject of his de-
rangement being the subject of common conversation
among the people at the hotel.” We think the objection
was properly -sustained. This witness was also called
by the defendant as a nonexpert on the question of in-
sanity. By the question asked counsel attempted to prove
insanity by hearsay, or reputation. Insanity cannot be
proved in this manner. “Hearsay or reputation of being
insane is not admissible.” 2 Bishop, New Criminal Pro-
cedure (4th ed.), sec. 687a; Aschraft v. De Armond, 44
Ta. 229; Yanke v. State, 51 Wis. 464.

The accusod further contends that the court erred in sus-
taining the state’s objection to the evidence of the witness
W. H. Anderson.  This assignment presents the question
just discussed in relation to the testimony of Peter Goos,
and therefore will receive no further consideration. It is
claimed that the witness B. B. Smalley should have been
permitted to answer the following question: “Now, then,
1 will repeat my. question: Taking that into account, and
his manner. and what you have seen of other insane per-

36
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sons, what would be your opinion as to his condition as
to his being able, of his own will, and his own mind, to
determine right from wrong?” This question was before
this court in Shitlts v. Stale, 37 Neb. 481, where the rule
was stated as follows:

“The rule permitting a nonexpert witness to testify as
to the sanity or insanity of a party whose legal account-
ability is the sole matter in issue does not allow such wit-
ness to testify that at a certain date such party knew the
difference between the right and wrong of an act at that
time committed by him.”

So it would seem that the court correctly excluded the
testimony sought to be elicited by the question quoted
above.

The foregoing necessarily disposes of all of the other as-
signments of error relating to the admission and exclusion
of evidence, and therefore they will be given no further at-
tention. ‘

This brings us to the assignments of error relating to
the giving of instructions. The sixth paragraph of the in-
structions, given by the court on his own motion, reads as
follows: “To constitute murder in the first degree there
must have been an unlawful killing done, purposely and
with deliberate and premeditated malice. If the person
has actually formed the purpose maliciously to Kkill,
and has deliberated and premeditated upon it before he
performs the act, and then performs it, he is guilty of mur-
der in the first degree, however short the time may have
been between the purpose and its execution. It is not
time that constitutes the distinctive difference between
murder in the first degree and murder in the second de-
gree. An unlawful killing with malice, deliberation and
premeditation, constitutes the crime of murder in the first
degree. Tt matters not how short the time, if the party
has turned it over in his mind and weighed and delib-
erated upon it.” This instruction is vigorously assailed
by counsel for the accused, who claims that it contains
an incorrect definition of murder in the first degree. At
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first blush it would seem as though the point was well
taken; but after a careful reading of the whole thereof,
in connection with the other parts of the court’s charge
to the jury, we are constrained to hold the instruction
good. Counsel, in order to establish his contention, segre-
gates a part of the paragraph complained of, and, reading
it without reference to the rest of the instruction, claims
that it is erromeous. It is not the true method of con-
struing instructions to select detached portions thereof
and consider them as independent of the whole of the
charge to the jury. The correct rule of construction, and
the one universally followed by this court, is that all that
is said in the entire charge upon any one question shall
be construed together, and if, when so construed, it is not
inconsistent as a whole, and states the law correctly, no
valid assignment of error can be predicated thereon. St.
Louis v. State, 8 Neb. 405; Parrish v. State, 14 Neb. 60;
Murphy v. State, 15 Neb. 383 ; Carlcton v. State, 43 Neb.
373. In the case last above cited, in one of the paragraphs
of the instructions, the court said: “It is sufficient if there
was such design and determination to kill distinctly
formed in the mind at any moment before or at the time
the blow is struck or the fatal shot is fired.” It was con-
tended that this was not a correct statement of the law.
But we held that while the language quoted, if it stood
alone, might be ambiguous and objectionable, yet, when
construed with the rest of the charge, it was not errone-
ous. It was said: “We do not think the jury could have
been misled or confused thereby.” The precise point con-
tended for by counsel for the accused is that the instrue-
tion eliminates the element of purpose. In other words,
that it does not inform the jury that the killing must be
purposely done. An examination of the paragraph dis-
closes that the word “purposely” is contained in the first
sentence thereof; and after stating, in the second sentence,
that if a person “has actually formed a purpose mali-
ciously to kill,” the court proceeded to define deliberation
and premeditation, and in giving such definition the part
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of the charge excepted to appears. We take it that the
jury could not have been misled by the language of this
instruction, even when considered by itself. But an ex-
amination of the record discloses that the court had pre-
viously given an instruction correctly defining the crime of
murder in the first degree, and specifically setting forth
every element thereof. It further appears that, in the
paragraph immediately following the one complained of,
the court told the jury what was meant by the word “pur-
posely.” We quote from the instruction, as follows: “To
do an act purposely is to do it designedly, intentionally,
with a will. * * * A design or purpose must be
formed to kill willfully, that is, with the intention that
the act to be done shall have the effect of taking the life
of a human being, and some space of time, it matters not
how short, must intervene between the formation of the
purpose or design to kill and its execution.” 8o it would
seem that the jury must have understood what facts con-
stitute murder in the first degree.

The correctness of the seventh paragraph of the instruc-
tions is also challenged by counsel, for the reason that it
does not inform the jury that a person attacked has a right
to use such force as is necessary to prevent an attempted
robbery, or great personal injury. This paragraph of the
instructions does not undertake to cover the entire case,
but only a portion thereof, and it appears that the question
of self-defense was properly covered by a separate para-
graph of the instructions. Again, it is contended that the
instruction is erroneous because it ignores the right of the
accused to form an intention to take the life of the de-
ceased in defense of his property. Self-defense is ex-
tended to the defense of the person and of the domicile.
Intentional homicide may not be justified- completely be-
yond this scope. 1 Bishop, New Criminal Law, sec. 867.
The foregoing discussion practically covers all of the ob- °
jections to paragraph seven.

Counsel also challenges the correctness of paragraph 14
of the instructions, which defines the elements of seif-de-
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fense. It is sufficient to say, in answer to this contention,
that the instruction complained of correctly states the
law on that subject as laid down by the text-writers, and
approved by many decisions of this court. To quote the
instruction and comment further on it would render this
opinion much too long.

Counsel complains of paragraph 16 of the instructions
which defines the law relating to the defense of insanity.
His contention is that the court erred in informing the
jury that, in determining what weight should be given
the opinions of the witnesses on that question, they should
consider the nature and character of the acts, the circum-
stances surrounding the transactions and the conduct of
the defendant, as described by the witnesses, and whether
or not they indicated a sane or insane condition of the
mind, or whether they gave no.indication either way;
that in determining that question the jury should con-
sider all the acts and conduct of the defendant and the cir-
cumstances concerning the same, as detailed by the wit-
nesses, together with all of the other evidence in the case,
and, from such testimony, give to the opinions of the non-
expert witnesses such weight as they should think they
were justly entitled to. It is said that this was error, be-
cause the court, in the first instance, was required to de-
termine the admissibility of the nomnexpert evidence, and
the consequent right of the witnesses to express an opin-
ion on the question of the insanity of the accused, as a
matter of law; and that the jury had no right to consider
the basis of such opinions. We conceive the true rule to
be that the opinions of nonexpert witnesses on the ques-
tion of insanity are entitled to little or no regard, unless
supported by good reasons founded on facts which warrant
them. I'rom the facts stated in support of such opinions,
the jury must draw their conclusions as to the sanity or
insanity of the defendant.

Lastly, paragraph 17 of the instructions is complained
of. By this instruction the jury were told that if they
believed from the evidence that the deceased and the ac-
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cused were engaged in a scuffle, and while so engaged the
revolver was accidentally discharged and thus inflicted
the wounds which caused her death, they should find the
defendant not guilty. We believe that this instruction
was as favorable to the defendant as the evidence war-
ranted.

On the trial in the district court counsel for the ac-
cused requested the court to give certain instructions to
the jury comprising paragraphs one to eleven, inclusive.
The court declined to give them, for the apparent reason
that he had covered all of the questions at issue by his
own instructions. While it is true that the language
contained in the instructions given by the court is not as
fervid or emphatic as that contained in the instructions
asked for, yet we are satisfied from an examination of the
record that every legal proposition involved in the case
was covered by the instructions of the court. Therefore,
it was not error to refuse those requested by counsel for
the accused. ' '

This brings us to the questions presented by the sup-
plemental motion for a new trial, to wit, the competency
of the jurors Blake and Baker. It was alleged in the
supplemental motion that the juror Blake was blind, and
was therefore not qualified, under the statute, to act in
that capacity. The statute reads as follows: “All free
white males residing in any of the counties of this state
® % % and not being subject to any bodily infirmity
amounting to a disability, are competent jurors.” (Code,
sec. 657.) The question thus raised was one of fact, and
was determined adversely to the accused on the hearing in
the district court. An examination of the evidence dis-
closes that while the juror’s eye-sight was somewhat im-
paired, yet he was able to go about the city of Omaha un-
attended, without stumbling or falling, and without -
danger of injury to himself; that he was able to distinguish
persons at a considerable distance, to recognize his ac-
quaintances and friends; in fact, could see well enough
across an ordinary sized room to see an uplifted hand and
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determine the number of fingers that were shut or that re-
mained open. The court found the juror competent, as a
question of fact, and we are not at liberty to determine
otherwise. This finding by the court must be treated the
same as any other finding of fact, and a court of review
will not set it aside unless it is unsupported by the evi-
dence and is clearly wrong. Again, counsel on the ex-
amination of the juror, as to his competency, had an op-
portunity to observe his physical condition, and a failure
to examine him and ascertain whether or not he was suf-
fering from any bodily ailment or unsoundness amounts
to a waiver of his present objection, and he should not be
permitted to urge it, especially after trial and conviction.

Lastly, it is contended that I'rederick Baker was an in-
competent juror because he had previously been convicted
of a felony, and had been sentenced to, and served a term
in, the state penitentiary therefor. It appears from the
record that this fact was not known until after the con-
clusion of the trial and the return of the verdict against
the accused. This identical question was before us in the
recent case of Turley v. State, 74 Neb. 471. 'We held in
that case that, counsel for the accused having failed to
ascertain the incompetency of the juror, in that respect,
such failure amounted to a waiver of the objection.

Other points are raised by counsel for the accused and
argued somewhat at length in his brief. We have not dis-
cussed them in this opinion because they are so well set-
tled by our former decisions as not to require specific men-
tion.

After a careful review of the record in this case, we
are of the opinion that it contains no reversible error, and
the judgment of the district court is therefore

AFFIRMED.
SEDGWICK, C. J., dissenting.

The defendant was found guilty of murder in the first
degree, and sentenced to imprisonment for life. In the
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sixth instruction given by the court to the jury the follow-
ing sentence occurs: “An unlawful killing with malice,
deliberation and premeditation, constitutes the crime of
murder in the first degree.” It is a complete and positive
statement and is incorrect. The statute is: “If any person
shall purposely, and of deliberate and premeditated malice
" * % kil * * * every person so offending shaH
be deemed guilty of murder in the first degree.” TUnder
the instruction above quoted the jury might have found the
defendant guilty of murder in the first degree, although
they had a reasonable doubt that the killing was purposely
done on his part. It is true that in the same instruction
the jury were plainly told that “to constitute murder in
the first degree there must have been an unlawful killing
done, purposely and with deliberate and premeditated
malice.” The one statement in the instruction is as com-
plete and positive as the other, and we cannot with
certainty say that the jury disregarded the incorrect state-
ment. In Beck v. State, 51 Neb. 106, the court in a some-
what lengthy instruction to the jury included this lan-
guage: “The defendant offers evidence of an alibi, the
burden is upon the defendant to prove this defense by a
preponderance of the evidence.” In the same instruction
the court said:

“And when the proof is in, the question for you to de-
termine from all the evidence, both that given for the state
and for the defendant, is, is the defendant guilty beyond
a reasonable doubt, as charged in the information? And
if from all the evidence on the part of the state, and upon
the part of the defendant, touching the question of an
alibi, then if you have any reasonable doubt of the guilt
of the defendant in this case as he stands' charged in the
information, your verdict should be not guilty.”

The last part of this instruction is undoubtedly correct
and states the proper rule of law in regard to the con-
sideration that should be given to evidence tending to
prove an alibi. But the fact that the jury were properly
instructed upon this point in this instruction was not
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thought to free the instruction from prejudicial error
arising from an incorrect statement contained therein.
The reason was because both statements were direct and
positive and were inconsistent with each other. The court
said:

“It is suggested that the instruction as a whole states
the law correctly. It is true that in another part of the
instruction it is said that if from all the evidence, includ-
ing that relating to the alibi, there is any reasonable doubt
of the guilt of the defendant, he should be acquitted; but
the most that can be said is that the instruction in its dif-
ferent parts is conflicting. An inaccurate or incomplete
instruction may be cured if by reference to the rest of the
charge the defect is supplied or the law accurately stated;
but an absolute misstatement of the law is not cured by a
correct statement elsewhere in the charge.” ,

I think this view of the law is correct, and we are un-
doubtedly committed to the proposition that if the court
" in its charge makes two contradictory and inconsistent
statements upon an important proposition of law directly
involved in the case, one of which statements would be
itself prejudicially erroneous, the fact that this erroneous
statement is contradicted in another part of the charge
will not corréet the error, since it is impossible to say
how much reliance the jury may have placed upon the in-
correct statement of law. Wasson v. Palmer, 13 Neb. 376;
Ballard v. State, 19 Neb. 609; Barr v. State, 45 Neb. 458
Henry v. State, 51 Neb. 149, 66 Am. St. Rep. 450; Ber-
geron v. State, 58 Neb. 752; Chicago, B. & Q. R. Co. v.
Oyster, 58 Neb. 1; Williams v. McConaughey, 58 Neb. 656.
In Bergeron v. State, supra, the court said:

“The attorney general has suggested that instructions
should be construed as a whole. This is undoubtedly the
rule, and if when so considered they state the law cor-
rectly, they will be upheld. But this principle is not ap-
plicable here, since a good instruction will not cure one
which attempts to cover the entire case, but which is
palpably bad.”
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In that case there was no positive and erroneous state-
ment in the instruction condemned. It simply, while at-
tempting to cover the whole case, omitted some essential
elements, and it was held that another instruction supply-
ing those omitted elements did not cure the error, and
several decisions of this court are cited supporting that
doctrine. In Missouri P. R. Co. v. Fox, 56 Neb. 746, the
court said: '

“An inaccuracy or incomplete staten.ent in a charge
may be cured by further correct and supplementary state-
ments; but an absolute misstatement of the law cannot
be cured by a subsequent correct statement conflicting
therewith. The doctrine is familiar.”

This language was used of an instruction which con-
tained a mistatement of law, and afterwards in the same in-
struction a contradictory and correct statement was made.

That the killing must be purposely done in order to con-
stitute murder in the first degree is several times stated in
these instructions. By the doctrine of chances, it is much
more probable that the jury acted upon one or all of those
statements than upon the one statement to the contrary.
This does not help the matter. After all, it is impossible
to say which view the jury took; whether they found that
the killing was purposely done, or, relying upon that part
of the instruction under consideration, supposed they
ought to find the defendant guilty in the first degree, al-
though there was no intention or purpose to kill. Under
such circumstances the conviction may be based upon the
erroneous statement of the law given to the jury, and the
judgment should be reversed.
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CITY OF LINCOLN, APPELLANT, V. LINCOLN STREET RAILWAY
COMPANY ET AL., APPELLEES.

Friep JANUARY 18, 1906. No. 14,436,

1. Continuance. A motion for a continuance is directed to the sound
legal discretion of the trial court, and its decision thereon will
not be reversed unless there has been an abuse of such discretion.

2. The purchaser under a decree of foreclosure acquires by his deed
all of the interest of the mortgagor in and to the mortgaged
property; and the grantee of such purchaser, who is in posses-
sion of the property as owner in fee, is not liable to a junior
incumbrancer for rents and profits, where such junior incum-
brancer does not seek to redeem the prior incumbrances.

3. Decree: DESCRIPTION OF ProreErTY. The rule, “That is certain which
can be made certain,” applies to the description of property
ordered sold by a decree of foreclosure; and where the property
is described as it is commonly known and designated, and its
identity can be readily ascertained, the decree will not be vacated
for uncertainty.

4 Tax Sale: REpEMPTION. Section 3, article IX of the constitution,
grants the owner of real estate sold for the nonpayment of taxes
or special assessments of any character whatever the right of re-
demption for a period of two years from the date of the sale.
This provision is self-executing, and a junior lienholder is not
entitled to a decree ordering the sale of such property, without
the right of redemption.

5. Res Judicata. A proceeding cannot be maintained to set aside or
vacate a decree of foreclosure, based on an allegation of fact
which was in issue and was determined in the trial which re-
sulted in such decree.

AprpPeAL from the district court for Tancaster county:
ALBERT J. CORNISH, JUDGE. Affirmed in part.

E. C. Strode and D. J. Flaherty, for appellant.
Clark & Allen, contra.

BAARNE‘S, J.

This proceeding was instituted by the city of Lincoln
to vacate or modify a decree of foreclosure of the district



524 NEBRASKA REPORTS. . [Vor. 75

City of Lincoln v. Lincoln Street R. Co,

court for Lancaster county rendered March 12, 1902. The
original action was instituted to foreclose a lien for pav-
ing assessments, and on appeal the decree therein was af-
firmed by this court. City of Lincoln v. Lincoln Street R.
‘Co., 67 Neb. 469. The application was dimissed on its
merits, and the city appeals. The propositions contended
for by the appellant will be taken up and disposed of in
the order of their presentation.

1. It is alleged in the petition that the decree of March
12, 1902, was based on a stipulation of facts which was
not the stipulation made by the parties, nor was it a true
or correct copy thereof. This allegation was made the
basis of a prayer to vacate and set aside the decree. It is
strenuously insisted that the district court erred in over-
ruling the appellant’s application for a continuance to ob-
tain testimony to support that allegation. An application
for a continuance is addressed to the sound legal discretion
of the trial court, and, unless it clearly appears that there
has been an abuse of such discretion, the ruling on that
question will be affirmed. Burris v. Court, 48 Neb. 179.

It appears from the record that this proceeding was
commenced on the 2d day of April, 1904; that on the 1st
day of the January term, 1905, the court assigned it for
trial on the 13th day of February, following; that there-
after, and seven days before the day fixed for the trial, the
appellant, by leave of the court, amended its petition, and
the defendant, the Lincoln Traction Company, immediately
filed its answer thereto; that on the day of trial appel-
lant filed its motion for a continuance, supported by cer-
tain affidavits of counsel, in which it was stated, in sub-
stance, that the stipulation on which the decree complained
of was rendered was not, as they were informed and be-
lieved, the stipulation of facts as made by the parties, nor
was it a correct copy thereof; that the stipulation con-
tained many erasures and interlineations; that they were
informed and believed that the stipulation actually made
between the parties was a clean copy without any such
interlineations and erasures; that they desired the com-
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tinuance to obtain the testimony of N. C. Abbott and J. R.
Webster, former city attorneys of the city of Lincoln, to
establish that fact; that paragraphs 15 and 16 of the stipu-
lation fixed the date when the bonds secured by the New
York Security & Trust Company’s mortgage were executed,
and the statement contained therein was untrue. It was
also stated in the affidavits that these facts were not known
to counsel until about ten days before the date fixed for
the trial of the cause. The affidavits do not show any dili-
gence on the part of the city or its attorneys; the state-
ments contained therein are not positive, but are of such
an equivocal character as to afford no basis for a prose-
cution for perjury, if untrue. It is admitted that the
signatures appended to the stipulation are the genuine
signatures of the former city attorneys, and that docu-
ment was used by the present city attorneys on the trial,
which resulted in the decree of March 12, 1902; so coun-
sel must have known of its condition as early as that date.
That such a showing was not sufficient to require the trial
court to grant a continuance is apparent, and his ruling on
that point should be affirmed.

2. The city next contends that it was entitled to an ac-
counting. The basis of that claim is that the city with its
third lien is in the position of a junior mortgagee; that it
was not made a party to the foreclosure proceedings in the
federal court, under which the title of the Traction Com-
pany to the Street Railway property was obtained, and
its rights were not affected by that decree; that the Trac-
tion Company has only the rights of a senior mortgagee
in possession, and must account for the rents and profits
of the property. Itis contended that this is not the proper
proceeding in which to determine that question, because
the power of the district court to vacate or modify its own
judgments is limited to the grounds enumerated in sec-
tion 602 of the code. It is unnecessary to discuss that
question, because the application must be denied on it
merits. It is true that counsel for the city cite a num-
ber of cases, some of which appear, at first blush, to sus-
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tain their contention, but a careful examination discloses
that they do not apply to the facts here under considera-
tion. The petition discloses that certain persons pur-
chased the Street Railway property at a judicial sale,
under a decree of foreclosure rendered by the federal court,
which was in all respeets legal and valid, that they re-
ceived a deed therefor, and thereafter conveyed the prop-
erty in fee to the Lincoln Traction Company, which went
into possession thercof as owner; that the city was not
made a party to the proceeding, and its rights were not
affected thereby. So it may be said that the city as a
junior lienholder has a right to redeem the prior incum-
brances, and may do so by paying the amount of prior
liens, with interest and cost. But the city does not ask
or offer to redeem in this proceeding. The right of an
‘accounting is an incident to an action to redeem. Pom-
eroy, speaking of that matter says: “This accounting be-
longs exclusively to the equitable jurisdiction, and can be
enforced only in a suit to redeem, 'brought by the mort-
gagor or subsequent incumbrancer.” 3 Pomeroy, Equity
Jurisprudence (3d ed.), sec. 1,218. And that is the rule
adopted by this court. In Renard v. Brown, 7 Neb. 449,
the same situation was presented as in this case. A senior
mortgage was foreclosed without making a’ junior incum-
brancer a party to the foreclosure suit. The senior mort-
gagee purchased the property and went into possession;
subsequently the junior mortgagee sought to compel him
to account for the rents and profits and apply them on the
senior lien. On this state of facts it was said:

“After a sale has been made and confirmed and a deed
executed and delivered to, the purchaser he takes all the in-
terest of the mortgagor in the property. Our statute pro-
vides that such deed ‘shall vest in the purchaser the same
estate that would have vested in the mortgagees if the
equity of redemption had been foreclosed, and no other
or greater; and such deeds shall be as valid as if executed
by the mortgagor or mortgagee, and shall be an entire bar
against each of them and all parties to the suit in which
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the decree for such sale was made, and against the heirs
respectively and all persons claiming under such heirs.’
* * * In this case the plaintiff was not in possession of
the premises as mortgagee, but as owner of the fee, and
as such is not liable to account to a junior mortgagee.”

This rule was approved and followed in Higginbottom
v. Benson, 24 Neb. 461; Huston v. Canfield, 57 Neb. 345;
Orr v. Broad, 52 Neb. 490; and Clark v. Missouri, K. & T.
Trust Co., 59 Nebw 53. It is also cited in 2 Jones, Mort-
gages (6th ed.), sec. 1,118, where it is said : “But if it (the
foreclosure) operates not only as an assignment of the
prior mortgage, but as a foreclosure of the equity of re-
demption subject to the junior mortgage, the purchaser
standing in the place of the mortgagor or owner of the
premises is not liable to account for the rents and profits.”
It has also been cited with approval by the supreme court
of Indiana in Catterlin v. Armstrong, 79 Ind. 514 ; Gaskell
v. Viquesney, 122 Ind. 244, and by the supreme court of
Minnesota in Rogers v. Benton, 39 Minn., 39; 38 N. W.
765. We are satisfied with this rule, and it may be
said that it has been so long established in this state that
it has become a rule of property, and we see no good rea-
son to depart from it at-this time. We are therefore of
opinion that in the present proceeding the city is not en-
titled to an accounting.

3. The city also insists that the decree in question should
be made more definite and certain in the description of
the property ordered sold to satisfy its lien. No authori-
ties are cited in support of this contention, and the main
complaint is that the numbers of the lots and block on
which the power house mentioned therein is situated, are
not given. It appears that the city did not complain of
the description at the time the decree was rendered, and
that question was not presented to us on its appeal to this
court. 8o it is doubtful if it can be heard to complain of
that matter at this time. But we are of opinion that the
decree should more specifically describe the property in
question. The record discloses that it is a matter of com-
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mon knowledge that there is but one street railway power
house on Ninth street in the city of Lincoln, and that is sit-
uated on the south half of block 102 in said city. There is
no hard and fast rule which applies to the description of
property, either in a deed of conveyance or a decree; and
parol evidence is admissible, if necessary, to identify the
land, if it be only described by name. In Coleman v. Man-
hattan Beach Improvement Co., 94 N. Y. 229, the deserip-
tion “Pelican Beach near Barren Island” was held good.
In Hurley v. Brown, 98 Mass. 545, “a house and lot of land
on Amity street” was held sufficient, and parol evidence
was admitted to correct the latent ambiguity. Keeping in
mind the rule, “That is certain which can be made certain.”
it seems clear that the description contained in the de-
cree, to wit, “The power house on Ninth street,” is a suf-
ficient description of that property to sustain the decree,
and the defect furnishes no ground to vacate it or for the
appointment of a veceiver.

4. The city further contends that it was entitled to have
the decree modified, or a supplemental decree entered, de-
claring that the sale thereunder should be made without
the right of redemption. The decree gives the city a lien
on the real estate belonging to the Street Railway Com-
pany, and specifically denies its right to a lien on personal
property. Section 3, article IX of the constitution, grants
the owner of real estate sold for the nonpayment of taxes
or special assessments of any character whatever, the right
of redemption for a period of two years from the date of
sale, and in one of the former appeals in this case it was
held that this provision applied to the assessments in ques-
tion, and was self-executing. Lincoln Strect R. Co. v. City
of Lincoln, 61 Neb. 109, 142. That holding is decisive of
this question, and the judgment of the district court on
that point must be affirmed.

5. Counsel for the city have not argued the question of
setting aside or vacating the decree of March 12, 1902, in
their brief, and we have the right to treat it as waived;
but it may be said, in passing, that the facts on which the



VoL. 75] JANUARY TERM, 1906. 529

City of Lincoln v. Lincoln Street R. Co.

prayer for that relief is based were challenged and atbacked
at the trial resulting in that decree. Counsel not only re-
fused to offer in evidence paragraphs 15 and 16 of the stip-
ulation in question on that trial, but were permitted to and
did go behind that document and introduced all the proof
at their command to show that the bonds secured by the
New York Security & Trust Company’s mortgage were
not issued and delivered in the manner and at the time
recited therein. The issue thus litigated was decided
against the city, and it is conclusively bound by that decree.
Its correctness cannot now be questioned in a proceeding
of this kind.

When this proceeding was commenced, the city made an
application for the appointment of a receiver, but the appli-
cation was withdrawn, by leave of the court, and made the
basis of another action before another judge of the district.
So that matter is not presented for our determination in
this case. Neither have we decided the questions pre-
sented by the defendants relating to matters of practice or
procedure in like cases, because we have deemed it best to
decide this case on its merits.

After having carefully examined the record and com-
sidered all of the questions presented by counsel, we are
of opinion that the judgment of the district court was
substantially right, and it is therefore affirmed in all things
except as to description of the property; that as to said
matter the judgment of the district court be reversed, and
the cause is remanded, with directions to the trial court to
so correct the decree as to more specifically describe said
property; and that the appellee recover its costs in this
court. .

JUDGMENT ACCORDINGLY.
LETTON, J., not sitting.
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JAMES D. PARROTT ET AL., APPELLEES, V. LETTIE M. WoL-
COTT, APPELLANT.

Fo.ep JANUARY 18, 1906. No. 14,016.

Judgment Lien. Where a district judge by written order in vaca-
tion adjourned the “October term” of the district court, which was
get for October 21, to the 11th day of November, which order was
entered upon the journal, but no other proceedings had, the day
to which the court was adjourned, being the first day upon which
the judge was present and the court ready to transact business,

was “the first day of the term” as applicable to the lien of judg-
ments rendered during the term.

APPEAL from the district court for Buffalo county:
BRUNO O. HOSTETLER, JUDGE. Affirmed. ‘

John N. Dryden and Lewis P. Main, for appellant.
N. P. McDonald and Edwin E. Sqm’xreé, contra.

LETTON, C.

On the 18th day of November, 1895, a confirmation of
sale was had in a foreclosure proceeding in Buffalo
county, and a deficiency judgment rendered. The terms
of the district court for that county had been fixed by the
district judge upon the 1st day of January, in accordance
with the statute, and the 21st day of October, 1895, had
been designated as the day upon which the fall term of
court should convene. On the 14th day of October, 1895,
the judge of said court in chambers made the following
- order: “Pursuant to the annexed request, the October term
of the district court of Buffalo county, Nebraska, is ad-
journed until the 11th day of November, 1895, at 9 o’clock,
A. M.” This order was recorded in the jourmal of the
district court, but no adjournment was made by the clerk.
The first day of the sitting of the court at the term at which
the judgment was rendered was upon November 11, the
day to which the term was adjourned.
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The controversy in this case is as to whether or not the
lien of the judgment, which was rendered on November
18, 1895, related back to October 21, the day originally
fixed as the “first day of the term,” or to November 11,
the day to which the term was adjourned, and upon which
the first session of the court was had.

From a consideration of sections 25, 29, 30, 31, 33 and
42, chapter 19, Compiled Statutes 1903 (Ann. St. 4735,
4739, 4740, 4741, 4743, 4753), which arc the sections gov-
erning the matter, it will be obscrved that the exercise of
the power to fix the times at which court shall be held in
the respective counties of his district is within the discre-

“tion of the district judge. At the beginning of the year
he fixes the dates for the regular terms. If he is sick, or
for any other cause which scems to him sufficient he is
unable to attend court at the regularly appointed time, he
may by written order direct an adjournment to a particu-
lar day therein specified, and it is directed that the clerk
shall on the first day of the term, or as soon thereafter as
he receives the order, adjourn the court as therein directed.
If the judge does not appear on the day originally ap-
pointed for holding court, the clerk may adjourn the court
until the next day, and so on until the fourth day, and if
he does not appcar upon the fourth day the court stands
adjourned until the next regular term.

At the common law, judgments between subjects related
back to the first day of the term in which they were ren-
dered as respected the lands of the debtor, and the statute
of this state (code, sec. 477), providing that lands and tene-
ments of the debtor within the county where the judgment
is entered shall be bound for the satisfaction thereof from
the first day of the term at which judgment is rendered, is
declaratory of the common law. In Skipwith v. Cunning-
ham, 8 Leigh (Va.), 271, the facts were that the date fixed
by law for the beginning of the October term of the su-
perior court at Petersburgh was October 15, but the judge
did not actually attend the court before the 17th. A trust
deed had been executed on the 15th day of October, and the
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question presented was whether or not the lien of a judg-
ment rendered during the term took priority of the trust
dced. The court of appeals of Virginia held that the judg-
ment only related back to the 17th day of October, being
the date on which the judge actnally opened court, and
that this was the first day of the term. Another case in
point is Wilson v. Lott, 5 Fla. 302, where the facts were
that a term of court appointed by law for the 3d Monday
in March was, by an order made on the 18th day of
February preceding, adjourned to the 11th day of July.
The court said :

“The term, then, which was appointed to be held the
3d Monday of March having been put off until another
time, namely, the 2d Monday of July thereafter, it would
seem to result as a necessary consequence that the things
which were to have been done, and which would have been
done at the first mentioned time, must necessarily be post-
poned with the term to the deferred time. Writs of error,
citations and other process, which had been issued return-

.able to the first named day, would be returnable at the
time specified in and by the adjournment, because the re-
turn day was adjourned and postponed”—citing “Comyn
Ab., tit. Adjournment (A. 3).” See also Smith v. State,
4 Neb. 285.

The supreme court of Ohio, however, in Davis v. Mes-
senger, 17 Ohio St. 231, in passing upon the question as to
whether the lien of a judgment which attached from
10 o’clock A. M. on the first day of the term of a court was
prior to that of a mortgage delivered for record at 11
o’clock A. M. on the same day, say arguendo: “There may
be no session of the court on the first day of the term, by
reason of the absence of the judge, * * * still, a judg-
ment rendered on a subsequent day of the term would be-
come a lien on the judgment debtor’s land from the first
day of the term, in virtue of the positive provisions of the
statute.”

And in a case where the question arose as to the proper
time to file a transeript in an appeal from a justice of the
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peace, the supreme court of Kansas held that the time fixed
by law for the commencement of a term of the district
court was the first day of the term, even if the judge was
not present on that day. Bush v. Doy, 1 Kan. 86. 8o
also, in North Carolina, where the judge failed to appear
during the first week of the term but appeared upon Mon-
day of the second week, he having directed an adjournment
to that day, the term was held to begin at the original date
fixed, but this was because, as said in the opinion, “the
constitution fixes a term two weeks and ordains what shall
be the first day of the term.”

There is a clear distinction between “the adjournment
of the court” and “the adjournment of the term.” A court
is defined by Webster as, “The persons officially assembled
under authority of law, at the appropriate time and place,
for the administration of justice; an official assembly,
legally met together for the tranmsaction of judicial busi-
ness; a judge or judges sitting for the hearing or trial of
causes.” While the word “term” is defined as, “The time
in which a court is held or is open for the trial of causes.”
This is Bouvier’s definition also. In Black, Law Diction-
ary, it is said: “The word ‘term’ when used with refer-
ence to a court, signifies the space of time during which
the court holds a session. A session signifies the time dur-
ing the term when the court sits for the transaction of busi-
ness”—citing Lipari v. State, 19 Tex. App. 433. The case
is different from one wherein, after a term of court had
been begun by the sitting of the court, the sessions are
adjourned until some future time. In such case the term
begins when the court sits at the appointed time, and any
adjournment or postponement of the court is merely a con-
tinuation of the original term. Green v. Morse, 57 Neb.
391.

Where, as in this case, before the arrival of the day set
upon which the term is to begin, the whole term is post-
poned to a future date, and upon the day originally fixed
as the first day of the term no judicial business is trans-
acted, and if any adjournment is made it is made by the
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clerk in a merely ministerial capacity, the term does not
actually begin, and, while the adjourned term is the same
term of court, the first day of the term is the day when the
judge is present and ready to tramsact the business of the
term. So with persons recognized to appear before the
court, if they appear upon the first day that court is ac-
tually in session, even though it is not the first day of the
term as originally fixed, could it be said that they were in
default, so that their recognizance would be forfeited?
This has been decided to the contrary in Bartling v. State,
67 Neb. 637, 643. This is consistent with the case of Sniith
v. State, 4 Neb. 285, wherein it is held that, where the
judge before the day the term was fixed to begin adjourned
the court until a day several months later, it was still the
same term. To hold that the “first-day of the term,” as
applying to the lien of judgments rendered during the
term upon lands of the debtor, means the first day of the
term as originally fixed, regardless of the length of time
to which the original term might be adjourned or post-
poned, and during which intervening period the property
might pass through the hands of a number of unsuspecting
purchasers, might easily be productive of great wrong and
injustice, and we do not feel compelled to adopt such a con-
struction. Even as the law now stands, cases of great
hardship, such as that of Hoagland v. Green, 54 Neb. 164,
may arise, and the fact that such conditions may occur is
no doubt what impelled the English parliament to modify
the common law rule by the adoption of the statute of 29
Charles II, ¢. 3, which provides that the judgment does not
bind lands in the hands of bone fide purchasers from the
first day of the term, but only from the day of actually sign- -
ing the same.

The judgment of the district court should be affirmed.

AMEs and OLpHAM, CC., concur. _
By the Court: For the reasons stated in the foregoing

opinion, the judgment of the district court is )
AFFIRMED.
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THOMAS E. PARMELE ET AL. V. HEENAN & FINLEN.
FrLep Januvary 18, 1906. No. 14,106.

Specific Performance: EvIDENXCE. Where it is sought to enforce specific
performance of a contract to sell real estate which it is claimed
was entered into upon behalf of a corporation by 'certain of its
officers in their individual names, it is incumbent upon the plain-
tiff to show either that the corporation authorized the contract
or that the execulion of the same had been ratified by it.

ERROR to the district court for Custer 'county: BrUNO O.
HosTeTLER, JUDGE. Reversed.

Byron Clark, for plaintiffs in error.
J. R. Dean, contra.
LETTON, C.

This action was brought by Heenan & IFinlen, a copart-
nership, against Thomas E. Parmele, Charles C. Parmele,
Samuel H. Atwood, Guy Sievers and the Plattsmouth Live
Stock Company, to enforce the specific performance of a
contract to convey a half section of land in (*uster county
to the plaintiffs by the defendant, the Plattsmouth Live
Stock Company. A decree was rendered by the trial court,
finding for the plaintiff and directing the Plattsmouth Live
Stock Company to convey the real estate in controversy to
the plaintiff, enjoining each and all of the defendants from
setting up any title to the land and quieting the title of
the same in the plaintiff. Separate motions for a new trial
were filed by the defendants, which were overruled, and
separate petitions in error have been filed in this court.
A number of assignments of error are set forth in the mo-
tions for a new trial’and in the petition in error, but, in
our view, it will only be necessary to consider the first
ground set forth, which is that the decision is not sustained
by sufficient evidence.

A number of letters from Mr. Heenan, a member of the
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partnership, to the defendants Thomas E. Parmele and to
Charles C. Parmele are in evidence, the contents of which
are relicd upon as creating a contract for the sale of the
land. The contents of these letters, so far as material, are
in substance as follows: A letter of April 3, 1901, from Mr.
Heenan to Mr. Thomas E. Parmele, says: “If you will ac-
cept §1,000 cash, I will try and raise the money for the
land.” Under date of April 6, 1901, Parmele replics to this
letter, accepting $1,000 for “the land as per your offer.”
The next letter in the series is from Charles C. Parmele to
Mr. Heenan under date of May 25, 1901, to the effect that
Parmele had made a draft on him for $1,000, and sent the
same to a bank in Chicago, and attached an abstract and
deed to a “half section of land in Custer county.” On
June 15, 1901, Charles C. Parmele wrote Heenan to the
effect that he had written the (‘hicago bank to return the
deed, abstract and draft, in order that a release of mort-
gage might be shown upon the abstract. These papers
were returned to Parmele by the bank before June 18,
1901, and nothing further was done by Parmele. On July
30, 1901, Heenan wrote Parmele, asking him to send the
deed to Dwight, Illinois, and in April and May, 1902,
Heenan again wrote to Parmele, offering to pay the
$1,000 for the land. Parmele in April and May, 1902,
wrote to Heenan in reply, to the effect that in May, 1901,
he had forwarded the papers to the Chicago bank where
they lay for a long time, and that after waiting more than
a reasonable time to hear from them, he had ordered them
returned, and counsidered the matter closed. This ended
the correspondence, and thereafter this action was begun
to enforce specific performance.

These letters, while containing no description of any
specific tract of land, show negotiations between Daniel
Heenan, as an individual, and Charles C. Parmele and
Thomas E. Parmele, as individuals, with reference to the
sale of a tract of land in Custer county. There is no lan-
guage contained in any of the letters which even implies
that the Plattsmouth Live stock Company has any connec-
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tion with the negotiations or that the partnership firm of
Heenan & Finlen was the party for whom Heenan was act-
ing. The trial court found that Thomas E. Parmele is the
president, and Charles C. Parmele is the secretary of said
company, but there is no evidence that they, as such offi-
cers, were in any way authorized by the corporation to
enter into any such contract, or that any such contract
was ever ratified by the company. As a general rule, a
corporation acts through its board of directors. The di-
rectors may authorize the president and secretary to enter
into a contract which will bind the corporation, but such
officers, merely by virtue of their office, have no right to
contract to sell the real estate of the corporation. More-
over, there is nothing to show that the directors ever au-
thorized the making of any such contract by any person,
or that any contract was made by the Parmeles, or either
of them, purporting to act as officers of the company. The
most that can be claimed for the language of the letters
is that the Parmeles, as individuals, accepted an offer of
Daniel Heenan, as an individual, to buy a “half section of
land in Custer county,” and, upon delay in performance
by Heenan, refused to make the conveyance. This evi-
dence is insufficient to support the decree.

We recommend that the judgment of the district court
be reversed.

AMES and OLpaAM, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded for a new trial.

REVERSED,
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STATE OF NEBRASKA, APPELLEE, V. SEVERAL PARCELS OF
LAND; ANNIE B. HOMER, APPELLANT.

FILED JANUARY 18, 1906. No. 14,129,

1, Tax Suit: DECREE, VACATION OF. A person against whose property
a default decree upon constructive service has been rendered in
a tax suit under the “Scavenger Law” (Comp. St., ch. 77, art. IX,
secs. 1-48) is not entitled, as a matter of right, to have the same
opened up after the term, either under the provisions of section
82 of the code, or under the general equity powers of the court.

2. Sale: CONFIRMATION: OBJECTIONS. The provisions of the statute
granting the landowner the right to object to the confirmation of
sale, and defining the grounds of objection, afford him an op-
portunity to have the question of the validity of the tax deter-
mined before he is deprived of his property; but he may be re-
quired to wait until confirmation is applied for to litigate that
question.

APPEAL from the district court for Douglas county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

Charles Battelle and William Baird & Sons, for appel-
lant.

John P. Breen, W. H. Herdman and A. G. Ellick,
conira.

LEeTTON, J.

Under the provision of sections 1-48, article IX, chap-
ter 77, Compiled Statutes 1903 (Ann. St. 10644-10691),
commonly known as the “Scavenger Act,” a petition was
filed in the district court for Douglas county, Nebraska,
upon the first day of July, 1904, for the foreclosure of de-
linquent taxes. The appellant Annie B. Homer is the
owner of a certain tract, described in the petition, against
which certain taxes and special assessments were levied.
Notice was published as required by law, and, default hav-
ing been made by her, a decree was entered foreclosing
the tax lien. Before this tract was offered for sale by
the county treasurer, the appellant filed in the district
court a motion to vacate the default decree, and for per-
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mission to defend the action. This motion was supported
by an affidavit showing that she was a nonresident of
Nebraska, and that she had not had actual notice of the
commencement of the action, did not know of the same,
and had not had an opportunity to make her defense.
She further tendered an answer, alleging that the special
assessments were void, but admitted the validity of the
regular taxes and offered to pay the same. At the hearing
upon this motion, the court overruled the same and re-
fused to permit her to open up the decree and defend the
action, from which order she has appealed.

The appellant’s first contention is that section 82 of the
code applies to the opening of judgments upon construct-
ive service rendered under the provisions of this act.
She further contends that, irrespective of section 82 of
the code, a court of equity has power to set aside a de-
fault decree after the term at which it was rendered,
and to permit a defense to be made. An inspection of
the provisions of the law discloses, among other things,
that it is made the duty of every property owner to ex-
amine the petition; that the petition is to be taken as
primae facie evidence of the legality of the taxes and of
the amounts levied, and that such taxes and assessments
are unpaid and deliquent; and the court is directed to
enter a decree, where no answer has been filed, that the
taxes are valid liens against the real estate, and that
the amounts charged in the tax record are justly due
to the plaintiff and chargeable against said parcels re-
spectively. Further, it is made the duty of the clerk of
the district court immediately after the first of Septem-
ber of each year to enter default by writing or stamping
the word “defaulted” in the tax record, in the column
marked defaulted, against each parcel of land upon which
the taxes and assessments shown in the petition have not
been fully paid, and on behalf of which no answer has

been filed. It is further provided that the decree shall
" be taken and held to be several decrees against the sev-
(ral parcels of land set forth in the petition.
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An examination of the provisions of the act shows
that the procceding required to be taken by the clerk of
the district court in entering the word “default” op-
posite each tract is merely clerical or administrative in
its nature. This act is not a judicial act in any sense of
the word. The clerk has no power to adjudge that the
owner of the tract is in default for answer or plea. Such
owner has the undoubted right to file his answer and
present an issue as to the validity of the tax, or any part
of it, and have it judicially determined at any time be-
fore the court enters a default and renders the decree
provided for by the statute. After that stage of the
proceeding is passed, the owner of the tract is not en-
titled, as a matter of absolute right, to have the decree
set aside and be let in to defend, either under section
82 of the code, or under the general equity powers of the
court. If the landowner desires to question, the validity
of the tax or the proceedings in the same suit, he can
be required to wait until the time fixed for the confirma-
tion of sale, when he may then present this issue for deter-
mination as we shall presently see. The act provides for
the sale, by the county treasurer, of each parcel of land,
the issuance of a certificate of tax sale, and a period of
two years is provided for redemption.

The act further provides for the service of a notice
upon the owner by personal service, if a resident, and by
publication, if a nonresident, as well as upon every per-
son in actual occupancy of the lands purchased, before
confirmation may be had, and provides for the keeping
of a “confirmation record” by the clerk of the district
court, which shall describe the lands and notify the owner
of the time and place for confirmation. It also provides
for an examination of the proceedings by the court, and
an order of confirmation if the purchaser is entitled
thereto. Any person having an interest in the real estate
may, at any time before confirmation, file objections
thereto and enter notice thereof in the confirmation record.

Section 39 is as follows: “Confirmation of sale shall
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not be withheld, nor shall the sale be set aside except on
one or more of the following grounds: First: That the
court was without jurisdiction to enter the decree. Sec-
ond: That the taxes or assessments on which the decree
was based had been paid prior to the -decree, or sale.
Third : That redemption had been made from the decree or
treasurer’s sale thereunder. Fourth: That the land was
not subject to taxation or to special assessment. Fifth:
That the taxes and assessments, or a part thereof, were
based upon proceedings wherein there had been fraud,
gross injustice or mistake.” (Comp. St., ch. 77, art. IX).
An appeal to this court from the order of confirmation
is provided for.

It will be observed that the fifth ground upon which
confirmation may be refused is “that the taxes and as-
sessments, or a part thereof, were based upon proceedings
wherein there had been fraud, gross injustice or mistake.”
This is a very broad and far-reaching provision. We have
already considered and construed the force and effect
of a like provision with regard to special assessments,
and have held in Wead v. Omaha, 73 Neb. 321, that a pro-
ceeding which deprives a person of his property by
means of a void tax is ‘gross injustice.” I1f the pro-
ceedings by which it was sought to impose a special as-
sessment upon the appellant’s property were void, they
were certainly grossly unjust, and the appellant has the
right at a subsequent stage of the proceedings to raise
an issue as to the validity of such assessment, and to
.have the same tried and determined. While there is no
provision in the law for setting aside or modifying the
default decree, section 48 of the act under consideration
provides: “This act shall be deemed to be cumulative,”
ete. Plaintiff, then, still has the right reserved to her,
which is provided under the general revenue law, of pay-
ing the taxes assessed against the property, under pro-
test, and bringing an action to recover the same by legal
proceedings in the ordinary method. Not only are these
rights preserved to her, but if the tax she complains of is
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absolutely void she may restrain the collection of the
same by injunction. Touzalin v. City of Omaha, 25 Neb.
817; Bellevue Improvement Co. v. Village of Bellevue, 39
Neb. 876; Chicago, B. & Q. R. Co. v. City of Nebraska City,
53 Neb. 453; Rothwell v. Knoz County, 62 Neb. 50. A
direct proceeding is therefore open to her to attack the
validity of the tax and the default decree based thereupon.
If she has these rights, why should the orderly administra-
tion of this law be hampered and the courts be harrassed
by allowing proceedings of the nature of the one at bar,
and thus burden the courts with the trial of the un-
necessary issue as to notice? Each owner of property
is charged with the knowledge that his property is held
subject to the burden of providing its due proportion of
funds for public purposes. It is a matter of common
knowledge that there are times and seasons fixed in the
administration of all tax laws, within which certain acts
must be performed, or certain consequences follow.
While the appellant is entitled not to be deprived of her
property without due process of law, the fact that the
decree has been rendered does not operate to deprive her
of that right. It is still preserved to her, and she may
have her day in court before she is divested of her title.
If the appecllant has the right to open up this decree,
we may as well set aside the legislative provision re-
gtricting the time within which the general decree upon
the tax suit is to be rendered, and thus leave the time of
making up an issue as to the validity of the tax to the
whim of any nonresident landowner who did not receive
actual notice of the filing of the tax petition. This we
deem inadvisable and not justified by the terms of the
statute. See County of Washington v. German-Ameri-
can Banlk, 28 Minn. 360; State v. Faribault Waterworks
Co., 65 Minn. 345, 68 N. W. 35.

We do not wish to be understood as deciding that, if the
district court in its discretion had permitted the filing of
the answer and had litigated the questions at issue, its
decree would not have been valid, but, the court having
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refused to do this, we hold that it was not compelled to
reopen the decree, either under the provisions of section
82 of the code, nor as a part of its general power as a
court of equity. There has been no abuse of discretion,
and therefore no right of reversal.

The judgment of the district court is therefore

AFFIRMED,

MATHIAS BARBER V. STATE OF NEBRASKA,
FrLep JANUARY 18, 1906. No. 14,193.

1. Criminal Law. JurY. Where the regular panel of the petit jury has
been discharged, it is not error, in a criminal case, to summon a
new jury under the provisions of section 664 of the code. Barney
v. State, 49 Neb. 515, followed.

2. Instruction. Under the circumstances of this case, an instruction
to the effect that, “if any witness for the state has wilfully tes-
tified falsely as to any material fact in the case, you are at liberty
to disregard the entire testimony of such witness, unless corrobo-
rated by other evidence,” was proper, and it was error to refuse
the same at defendant’s request. Titterington v. State{ante, p.
153, followed.

3. An instruction to the effect that the disagreement of witnesses in
minor points ‘“does not necessarily militate against the candor
of any of them,” approved in Davis v. State, 51 Neb. 301, criti-
cised.

ERROR to the district court for Lincoln county: HANSON
M. GRIMES, JUDGE. Reversed.

Hoagland & Hoagland, for plaintiff in error.

Norris Brown, Attorney General, W. T. Thompson, and
L. E. Roach, contra.

LBTTON, J.

Mathias Barber was convicted of receiving, with intent
to defraud the owner, a certain cow, knowing the same to
have been stolen.
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1. He complains that the district court erred in over-
ruling his motion to quash the panel of the petit jury
summoned by the sheriff. It appears that the regular
jury impanecled for the term had been engaged in the
trial of another case, in which some of the same witnesses
testified and like facts were in controversy as in this
case, and that for this reason it had been discharged by
the court and a new venire ordered in accordance with
section 664 of the code. It is contended that the new
venire should have been summoned under the provisions
of section 465¢ of the criminal code. This contention has
been considered and passed upon by this court adversely
to the position of the defendant in the cases of Barnecy v.
State, 49 Neb. 515, and Fanton v. State, 50 Neb. 351.
With the rule established in these cases we are satisfied,
and see no reason for disturbing the same.

2. It is urged that it was error to allow the witnesses
Vie Morgan and Maude Morgan to testify as to conver-
sations between them and one Markee, whom the state
claimed had stolen the cow. The testimony set forth in
the record was immaterial, and could not aid the jury
in determining whether the cow was in fact stolen. It
might have properly been stricken out if the defendant
had requested it, but this was not done. We think the
defendant suffered no prejudice by this evidence, but that
it should not be received upon another trial, since it
throws no light upon the issue.

3. The following question was asked of the witness
Jepson on cross-examination by the state: “You had been
a witness for Barber before, when he was charged with
stealing Colling’ cow?” The question was objected to by
the defendant and the objection was sustained. This
question was evidently improper, since it suggested to the
jury that the defendant had formerly been charged with
stealing a cow. It is now charged that the putting of the
question was such misconduct of counsel as to prejudice
. the defendant. The defendant, however, rested content
with making the objection, and did not ask the court to
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admonish counsel or instruct the jury to disregard the
inference suggested, and is not entitled now to urge that
the court should have gone further, when he failed to re-
quest it.

4. Complaint is made of the instructions given and re-
fused. Instruction No. 4 given by the court is, in sub-
stance, to the effect that the state claims that the cow
was stolen by once Markee, and that the defendant re-
ceived the cow with the intent to defraud the owner thereof,
knowing that she was stolen; that, if the evidence satisfies
the jury beyond a reasonable doubt that Markee stole the
cow and that the defendant received the same knowingly,
with the felonious intent to defraud the owner thereof,
then they should find the defendant guilty; while the fifth
instruction is to the effect that, if the evidence was in-
sufficient to satisfy the jury that the cow was stolen by
Markee, yet, if it satisficd the jury that the cow was stolen
and that the defendant received it, knowing it to have
been stolen, and with the intent to defraud the owner,
then they should convict the defendant. It is contended
that these instructions are contradictory; that, if there
was a failure of proof as to the stealing of the cow by
Markee, there was a failure of proof that any one stole
her, and, conscquently, there could be no conviction upon
the offense charged. 'The theory of the state was that the
defendant reccived a cow which had been stolen by
Markee, and the only evidence of the theft was positive
testimony that the cow was taken by Markee. While the
fifth instruction may be correct as an abstract proposition
of law, we think . it inapplicable to the issue in the case,
tended to confuse the jury, and  should not have been
given. While, perhaps, not prejudicially erroneous, upon
a new trial it should not be repeated.

As to the refusal to give instructions 9 and 10 requested
by the defendant, the proposition embodied in inStruction
No. 9 is given in the eighth instruction given by the court
on its own motion, and hence it was not error to refuse

the same. The portion of instruction No. 10 which tells the
38 .
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jury that, if they believe from the evidence that either the
witness William Morgan or Vie Morgan is a person of bad
reputation for truth and veracity, this fact goes to dis-
credit his or her testimony, and the jury may entirely
disregard it, except as corroborated, is also given in the
eighth instruction given upon the court’s own motion,
except that these witnesses are not pointed out specifically
by name. We have herctofore held that it was not error
to give an instruction of this character which pointed
out witnesses specifically by name, where evidence had
been given for the purpose of impeachment by showing
the-bad reputation for truth and veracity of these wit-
nesses in the neighborhood in which they live. Watson v.
Roode, 30 Neb. 264. The reason for this departure from
the general rule is discussed in the case of Argabright v.
State, 49 Neb. 760, and the ground for the rule set forth.

That portion, however, of instruction 10, which is as
follows: “And, if the jury believe from the evidence that
any witness for the state in this case has wilfully testi-
fied falsely as to any material fact in the case, you are at
liberty to disregard the entire testimony of such witness,
unless his testimony be corroborated by other evidence,”
is not found in any part of the charge to the jury, and it
is urged that this was error of such prejudice to the de-
fendant that he is entitled to a new trial on account of the
refusal thereof. The question of whether it is prejudicial
error to refuse such an instruction as this has been re-
cently passed upon by this court in Titterington v. State,
ante, p. 153. This was a cattle stealing case, in which
there was a direct conflict in the testimony. An instruc-
tion upon this point requested by the defendant was re-
fused, and the court failed to instruct the jury upon the
point involved upon its own motion. It appeared that
in that case the court refused to give the instruction re-
quested because it did not contain the qualifying words,
“unless corroborated by other competent proof.” In the
instruction requested in this case these qualifying words
are contained. In the case at bar there is a direct and ir-
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reconcilable conflict between a part of the testimon)} of
some of the witnesses of the state and that of some of the
witnesses for the defendant, and, if the jury believed
that any witness wilfully testified falsely, the defendant
was entitled to have it instructed that it might reject the
testimony of such witnesses, unless corroborated. There
is a further resemblance between this case and the Titter-
ington case, in this, that the trial court, in both cases,
instructed the jury upon its own motion “that the dis-
agreement of witnesses in minor points does not neces-
sarily militate against the candor of any of them.” The
giving of this instruction is criticised in the opinion in
that case. The instruction is copied from Davis v. State,
51 Neb. 301, where it was held that the defendant had no
reason to complain of it. We think, however, it comes
very close to infringing upon the province of the jury
as to the weight to be given to the testimony, and seri-
ously doubt the propriety of giving it. The refusal to
instruct upon the theory, fulsus in uno, falsus in omnibus,
was erroncous, and of such prejudice to the defendant that
a new trial should be granted.

We think it proper to state that the substance of the
propositions embraced in a number of the instruections
requested by the defendant should have been given, since
they cover points upon which it was proper that the jury
should be instructed, if so requested, ahd which were not
given in the charge of the court.

The judgment of the district court is revemsed and a
new trial ordered.

REVERSED.
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JOHN A. ORR ET AL., APPELLANTS, V. JOHN H. HALL ET AL,
APPELLEES. ‘

FILED JANUARY 18, 1906. No. 14,094.

Sales: StaTuTE oF FrAUDS. An oral contract for the sale of goods,
chattels, or things in action, for a price exceeding $50, is void,
unless some of the goods, or evidences of some of the things, have
been delivered to and accepted by the buyer, unless he shall have
paid the whole or seme part of the purchase price. Comp. St., ch.
32, sec. 9. .

APPEAL from the district court for Scott’s Bluff county:
HANSON M. GRIMES, JUDGE. Affirmed.

Wright & Wright, C. F. Mandcrson, W. A Dilworth,
E. R. Duffie and J. E. Kelby, for appellants.

Kirkpatrick & Hager and J. H. Castleman, contra.

AMES, C.

On or about December 1, 1903, appellant Orr, as the
agent of appellant Leavitt, applied to appellee Hall to
purchase from the latter ten shares of the capital stock
of the Winters Creek Irrigation Company, a corporation
of this state. At that time Hall was the owner of but
seven shares of such stock, but had contracted and partly
paid for the three additional shares desired. There was
an oral agreement then made between Orr and Hall that
the latter should complete his purchase within a week
from that date, and should then execute a transfer of the
whole ten shares to Leavitt, and deposit them in the First
National Bank of Scott’s Bluff, subject to the demand of
Orr, who agreed that on or before that time he would
deposit in it the sum of $900 to the use of Hall upon, and
in consideration of, the delivery of the shares as afore-
said. Within the week Orr delivered to the bank a check
on the “Irrigators Bank” payable to the order of the First
National Bank and signed by the partnership of Wright,
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Orr & Howard, of which Orr was a member. At the
time of the delivery of the check to the bank, Orr also de-
livered to it a memorandum on a separate piece of paper
as follows: “This amount to be paid on ten shares of
Winters Creek stock of J. H. Hall, am to pay ninety
cents on the dollar for same, are to be left-at your bank
for me with transfer. J. A. Orr”” The check and mem-
orandum were put in an envelope together, and were re-
ceived and retained by the bank. Shortly afterwards cer-
tificates of ten shares of the stock were deposited by Hall
with the bank, but without any transfer or assignment of
them to Orr or Leavitt, and without any instruction or
direction to deliver the same to either of them. On the
contrary, he directed that they were to be kept, and they
were kept, among the private papers.of Hall in the bank,
until some time later, when he transferred them to the
bank as collateral security for a loan of money which
he procured from it. In the meantime he explicitly re-
fused, and still refuses, to transfer or deliver them to
the plaintiffs or either of them. This is an action to com-
pel a specific performance of the agreement, and resulted
in the district court in a judgment of dismissal and for
costs. The plaintiffs appealed.

We are unable to see how the decision could have been
different. The agreement is made out with sufficient cer-
tainty and clearness. It rests wholly in parol, except the
memorandum delivered to the bank by Orr which, if obliga-
tory upon either of the parties, binds Orr, or Orr and his
principal alone. The statute (Comp. St. 1903, ch. 32,
sec. 9, Ann. St. 5958), expressly provides: “Every con-
tract for the sale of any goods, chattels, or things in
action, for the price of fifly dollars or more, shall be
void unless, first, a note or memorandum of such contract
be made in writing, and be subscribed by the party to be
charged thereby; or, second, unless the buyer shall accept
and receive part of such goods or the evidences, or some
of them, of such things in action; or fthird, unless the
buyer shall, at the time, pay some part of the purchase



550 NEBRASKA REPORTS. [VoL. 75

In re Estate of Pope,

money.” Now, no memorandum subscribed by the party
sought to be charged has ever been made, and such mem-
orandum as was made was not made at the time of enter-
ing into the agreement, nor at any time in the presence,
or with the concurrence, of the defendant. Nor were
the shares, or any of them, or any evidences of them at
any time delivered, or the purchase price or any of it
at any time paid. Nor do we think that for any of these
purposes the bank can be considered as the agent of either
- party, although it was proposed to make it the agent of
both parties in the capacity of stakeholder, and it did
become such agent for the plaintiff Orr, but it did not
have, and it was not contemplated that it ever should have,
any authority as contracting agent for either party.

The check on the Irrigation Bank did not satisfy the
requirement of the statute. It was not made or men-
tioned at the time of entering into the oral agreement, and
it was not money, nor accepted as such or in lieu thereof,
nor accepted at all, and it was not payable to the vendor
nor delivered even to the First National Bank, except con-
ditionally. For these reasons, we recommend that the
judgment of the district court be affirmed.

LETTON and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

AFFIRMED.

IN RE ESTATE OF POPE.
Lyp1A E. PoprE v. CHARLES C. MOENDRER.

FILEp JAwUary 18, 1906. No. 14,100.

Special Administrator, Removal of: FINAL OrpEr. An order by a
county court, made in a probate proceeding, removing a speclal
administrator for cause and appointing another to serve in his
place and stead, is a final order and appealable within the terms
of section 42, chapter 20 of the Compiled Statutes,
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ERROR to the district court for Merrick county: JAMES
G. REEDER, JUDGE. Reversed with directions.

Patterson & Patterson and J. J. Sullivan, for plaintiff in
error.

George W. Ayres, contra.
AMEs, C.

The plaintiff in error is the widow of James H. Pope,
deceased, who died leaving a will in which she is named
ag sole residuary legatee and nominated as sole executrix.
Pending the probate of the will, which was contested, and
the issuance of letters testamentary *thereon, she was ap-
pointed special administratrix of the estate pursuant to
section 180, chapter 23, Compiled Statutes 1903 (Ann. St.
5045), and duly qualified as such. Afterwards the court
removed her for alleged negligence or misconduet in office
and appointed another to serve as special administrator in
her place and stead. From the order of removal she ap-
pealed to the district court, where an appeal from an order
admitting the will to probate was also pending. The
former appeal was dismissed on motion, on the ground
that the order of removal was not appealable. From the
judgment of dismissal she prosecutes error.

The order of removal is evidently final as to Mrs. Pope,
who is directly and perhaps seriously affected thereby,
and is clearly appealable under section 42, chapter 20,
Compiled Statutes 1903 (Ann. St. 4823), which provides:
“In all matters of probate jurisdiction, appeals shall be
allowed from any final order, judgment, or decree of the
county court to the district court by any._person against
" whom any such order, judgment, or decree may be made or
who may be affected thereby.”

It is therefore recommended that the judgment of the
district court be reversed and the cause remanded, with in-
structions to proceed upon the appeal as provided by law.

Lerrox and OLbpHAM, CC., concur,

ah wa am
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By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded, with instruc-
tions to proceed upon the appeal as provided by law.

REVERSED.

BELLZORA PRICE, APPELLANT, V. DANIEL E. PRICE, APPELLEE.
JFImED JaNUAry 18, 1906. No. 14,099.

1. Husband and Wife. It is the right and privilege of a husband to
fix in good faith a domicile for himself and wife, and, when he
does so, it is the duty of the wife to follow her hushand to such
domicile and live with him there ag his wife.

2.

: MAINTENANCE. It is the duty of the husband to provide for the
reasonable support and maintenance of his wife during the con-
tinuance of the marriage relation; and, when the husband without
.just cause fails to provide for the support and maintenance of the
wife, she may maintain an action against him for reasonable
maintenance, unless by her own act of abandonment of the hus-
band’s domicile, or some other act wholly inconsistent with her
duty as his wife, she has forfeited her right to such maintenance.

3. Abandonment: EvipENCcE. To defeat a wife’s claim for support and
maintenance on the ground of voluntary abandonment of the hus-
band’s domicile, the fact of such abandonment must be established
by cogent proof.

4. Evidence examined, and held not sufficient to establish a voluntary
abandonment of the husband by the wife.

APPEAL from the district court for Hamilton county:
BeENJAMIN F. Goob, JUDGE. Rcversed with directions.

0. A. Abbott, for appellant.
Stark & Grosvenor, contra.

OLpHAM, C.

This was an action for support and maintenance insti-
tuted by the plaintiff wife against the defendant husband.
The petition alleges the marriage between plaintiff and
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defendant in the city of Grand Island, Nebraska, April
12, 1900; that after the marriage plaintiff and defendant
lived together as husband and wife in the village of Phil-
lips, Hamilton county, Nebraska, until the latter part of
August, 1900, when, by mutual agreement, plaintiff re-
moved to the city of Grand Island with her children by
a former marriage; that after plaintiff’s removal to Grand
Island defendant continued to visit and cohabit with her
as her husband until the month of June, 1901, when de-
fendant abandoned the plaintiff, and refused and neg- °
lected to further provide for her support and mainte-
nance. The petition prayed for a reasonable allowance
from defendant’s income for plaintiff’s support. The
answer admitted the marriage, and denied each and every
other allegation contained in the plaintiff’s petition, and
by way of cross-bill asked for a divorce from the plaintiff
on the grounds of wilful abandonment without just cause
for more than two years. On issues thus joined, there was
a trial to the court and a judgment dismissing both the
petition of the plaintiff and the defendant’s cross-bill,
and taxing each of the parties with their own costs. To
reverse this judgment plaintiff has appealed to this court.

There is very little conflicting testimony in the record,
the contest mainly depending upon the presumptions aris-
ing from undisputed or clearly established facts, which
may be briefly summarized as follows: At the time of the
marriage, plaintiff was a widow and the mother of four
children by her former marriage, the oldest one being a
son about 18 years of age, and the younger ones being
daughters, ranging in age from 9 to 16 years. Defendant
was a middle-aged man, a widower, who was the father of
3 children, all girls, ranging in age from 7 to 13 years.
Each of the parties were of high moral and social stand-
ing. The defendant husband resided in fhe village of
Phillips, about 9 miles distant from the city of Grand
Island, where the plaintiff wife resided at and before the
marriage. After the marriage plaintiff and her 3 younger
children resided with defendant and his children in the
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village of Phillips until the latter part of August, 1900.
Plaintiff, at the time of the marriage, was the owner of
a home in Grand Island of the value of about $800, and
also had $1,000 loaned at interest, which she had received
from her first husband. Tt fairly appears from the record
that, by mutual agreement between the husband and wife,
the wife returned with her children to her home in Grand
Island for the purpose of sending them to school there dur-
ing the years 1900 and 1901. While there is some suggestion
in the record that this arrangement was without the ap-
proval of the husband, yet his conduct toward plaintiff
after her removal to Grand Island shows that he ac-
quiesced in her conduct, for he testifies that he visited her
from time to time at her home in Grand Island, and co-
habited with her at the time of such visits, and contributed
small sums of money for her support during the school
year of 1900 and 1901. It is fairly suggested by the evi-
dence that there existed some dissatisfaction between
plaintiff and defendant during their residence in Phillips,
on account of the interference of relatives of the two
families of children in the management and government
of the children.

When the school year had ended, defendant wrote to
plaintiff, stating his inability to maintain the two families
in the two places, and inquired her intention as to return-
ing to live with him at Phillips. While the oral testimony
shows that plaintiff had objected to going back to Phillips
to live with defendant, yet she answered his letter, say-
ing that sbe would return to live with defendant at
Phillips when he provided a home there for her. Defend-
ant owned no real estate and very little personal prop-
erty at that time, and relied on renting property to pro-
vide a home. He answered her letter, telling plaintiff,-
in substance, to inform him when she intended to come to
Phillips, that he might prepare for her, and suggested
that she should help furnish the home and contribute to
the support of her own children, if she should bring them
with her. Here follows the only material conflict in the
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testimony. Plaintiff claims that she answered this letter
by a note, asking him to come to see her to arrange for
her return to Phillips, and that in response to this note
defendant came to Grand Island and suggested to her
that they could just as well continue to live apart, as
they were, for the next three or four years, but that, if
in the meantime she wanted to come to Phillips to live,
he might rent a house there. Defendant denies receiving
this note, and denies the visit and conversation testified
to by the wife. After this defendant ceased correspond-
ing with his wife, and has never provided anything for her
support and maintenance. In the following December de-
fendant went to the city of Washington as a temporary
secretary of (Congressman Stark, and remained there in
that capacity until the following April. During this time
plaintiff wrote several communications to defendant, of-
fering to go and live with him at Washington, and later,
when he had returned, she offered to live with him at
Aurora, Nebraska ; but defendant made no response to any
of these communications, and never again went to visit
his wife.

We think there are certain elementary principles that
should govern the judgment and finding in this case. The

first is that it is the right and privilege of the husband to
fix in good faith a domicile for himself and his wife.
Second, it is the duty of the wife to follow her husband
to such domicile as he may provide in good faith, and
there to live and cohabit with him as his wife. It is also
the primary duty of the husband to provide for the rea-
sonable support and maintendnce of his wife according
to his rank, standing, and financial ability, when she ac-
companies him to the domicile which he has selected. The
right of the wife to such reasonable support and main.
tenance can be defeated only when she wilfully and with-
out just cause, either abandons the domicile of the hus-
band, or commits some overt act inconsistent with her
duty as. a wife. The law presumes that a man does not
intend to abandon his family, in the absence of cogent
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proof to the contrary (Jennison v. Hapgood, 10 Pick.
(Mass.), 77, 99), and the same rule applies with reference
to the wife.

Now, the only way that plaintiff could be defeated in
her claim for reasonable support and maintenance would
be by a finding of fact that she had voluntarily and in-
tentionally, and without good cause, abandoned the domi-
cile of her husband, which he had provided for her. From
the evidence in this case, we are unable to find this fact.
Plaintiff went to Grand Island with the consent and ac-
quiescence of her husband. In every communication from
her to the hushand she has expressed a willingness to
live with him whenever and wherever he might provide a
home, although it does appear in the testimony that she
had expressed a desire that the home should be at some
other place than the village of Phillips. While defend-
ant suggested in his communication to his wife an in-
tention to procure a home for her, yet the evidence fails
to show that he ever did so. We are therefore impressed
with the conclusion that plaintiff has never done anything
to defeat her right to a claim on the defendant for rea-
sonable support and maintenance according to his earn-
ing capacity and financial holdings. The evidence shows
that defendant’s earning capacity is about $50 a month,
and that he has three minor children dependent on him
for support. The evidence shows that he is the owner of
property of the value of about $500, to which nothing has
been contributed from the joint earnings of plaintiff and
defendant, or from her separate estate. We think under
this showing that only a reasonable contribution from
defendant’s income be awarded the plaintiff for her sup-
port. It seems to us that $100 a year, paid in quarterly
instalments, after judgment has been rendered on this
mandate, would be just and equitable in view of the con-
dition of each of the parties, and that these contributions
should continue until the defendant provides a suitable
home for plaintiff.

. We therefore recommend that the judgment of the dis-
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‘trict court be reversed and the cause be remanded, with
directions to the court below to enter a judgment for the
plaintiff for the sum of §100 a year for her support and
maintenance from June 18, 1901, to the date of the entry
of this judgment in the district court, and that a further
decree be entered awarding plaintiff support and main-
tenance at the rate of $100 a year, to be paid in quarterly
instalments until defendant has provided a home for plain-
tiff in which she may live with him as his wife.

AMEs and LETTON, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded, with directions
to the court below to enter a judgment for the plaintiff
" for the sum of $100 for her support and maintenance from
June 18, 1901, to the date of the entry of this judgment
in the district court, and that a further decree be entered
awarding plaintiff support and maintenance at the rate of
$100 a year, to be paid in quarterly instalments until de-
fendant has provided a home for plaintiff in which she may
live with him as his wife. ,

JUDGMENT ACCORDINGLY.

ARTHUR P, HARVEY ET AL. V. CECILE Ross HARVEY.
Frep JANUARY 18, 1906. No. 14,101,

1. New Trial: JorNT MorioN. Where all the codefendants join in a
motion for a new trial, which is not good as to all, the motion
should be overruled. '

2. Conspiracy: SEVERAL JupoMENTS. Where several defendants are pro-
ceeded against as conspirators in the commission of a tort, which
would be actionable if committed by one alone, a judgment against
one or more of such defendants may be sustained without proof
of a conspiracy among all of them,
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3. Husband and Wife: ALIENATION OF AFFECTIONS: EVIDENCE. In an
action by a wife for the alienation of the affections of her hus-
band, evidence of the earning capacity and the financial condition
of the husband is admissible as affecting the quantum of dam-
ages, if any, that the wife may recover for the loss of her hus-
band’s support. .

4. Instructions. It is not error to refuse an instruction not based on
either the pleadings or the evidence.

5. Quantum of damages examined, and held not so clearly excessive as
to suggest prejudice and passion in the award.

ERROR to the district court for Keya Paha county :
WiLLiaM H. WESTOVER, JUDGE., Affirmed.

W. C. Brown, A. L. Tingle and L. T. Genung, for plain-
tiffs in error.

Lear & Wilhite, contra.

OLpHAM, C.

This was an action for the alienation of affections, in
which the.plaintiff, Cecile Ross Harvey, wife .of George
D. Harvey, alleged that William H. Harvey, Mary B.
Harvey, and Arthur P. Harvey, who are respectively the
father, mother and brother of George D. Harvey, con-
spired together, for the purpose of estranging and alienat-
ing the affections of George D. Harvey from the plain-
tiff, his wife, and causing him to abandon plaintiff, and
refuse to live with her as her husband and to provide for
her support and maintenance. The defendants answered
jointly, admitting the marriage of plaintiff to George D.
Harvey, and denying each and every other allegation in
the petition. On issues thus joined, there was a trial to
the court and jury, a verdict for the plaintiff for $3,000
damages, judgment on the verdict, and to reverse this
judgment defendants bring error to this court.

The facts underlying this controversy are that for sev-
eral years the defendants in this cause of action and
George D. Harvey, husband of the plaintiff, have resided
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together on a cattle ranch in Keya Paha county, Ne-
braska, known as the “Harvey Ranch.” The two sons and
the father were engaged in cattle raising, and all lived
together in a large house on a quarter section of the ranch,
which had been homesteaded by George D. Harvey. In
1901 the plaintiff was employed as a domestic in the
Harvey household, and during the time of her service an
intimacy sprang up between her and George D. Harvey,
which resulted in furnishing plaintiff with “a child for
her cradle before she had a husband for her bed.” Some
time after the birth of the child, plaintiff instituted a
bastardy proceeding against George D. Harvey, and in °
compromise of this proceeding George D. Harvey agreed
to and did marry plaintiff, and took her and the child to
live with the family on the Harvey Ranch. ., Plaintiff,
prior to her marriage, had made a homestead entry on a
quarter section of land about three miles from the Harvey
Ranch, on which a sod house had been erected, containing
little or no furniture or other conveniences of life. The evi-
dence shows that immediately on the arrival of the plaintiff
at the Harvey Ranch, defendant Arthur P. Harvey, her
brother-in-law, began a well-directed effort to drive plain-
tiff from the household and to separate her from his
brother. On numerous occasions he applied all kinds of
vile epithets to her in the presence of the family, and told
neighbors that they intended “to make it so hot for her that
she would have to leave.” There was also evidence tending
to show that the mother-in-law, Mrs. Harvey, cooperated
to some extent in the design of her codefendant, Arthur
P. Harvey, but there is practically no evidence in the
record that the father, William H. Harvey, concerted with
the other defendants in the matter of bringing about the
separation of plaintiff and her husband. After about
three weeks of her residence on the Harvey Ranch plain-
tiff, as she alleges, because of her ill treatment, agreed to
leave the ranch and go back and live on her homestead, if
her husband would come and stay with her there at nights.
With this understanding, she went to the sod house on
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her homestead with her husband, who left her a very
scanty provision of food, and took her to a neighbor’s and
got permission for her to stay all night, and promised to
come the next night to stay with her on the homestead.
She returned to her homestead next morning, but the hus-
band remained at home, and abandoned his wife and child,
and left her with her offspring in much the same condition
as Abraham of old is said to have left his handmaiden
Hagar and her child, when he parted from them in the
wilderness. At the close of the testimony, defendants
all joined in a motion to direct a verdict. This motion
was overruled, and this ruling is complained against in
the brief of the defendants.

The contention seems to be that, because the plaintiff
had alleged conspiracy between the three defendants and
the testimony was not sufficient to show that all the de-
fendants had conspired together, therefore the entire cause
of action failed. In some jurisdictions the allegation of
conspiracy to commit a tort is treated as mere surplus-
age in a petition, and the defendants named are all pro-
ceeded against as joint tortfeasors. This rule, however, is
subject to the following qualifications: Where the act, if
committed by any one of the parties charged, would con-
stitute an actionable wrong, then the allegation of con-
spiracy is surplusage, except as to the rule of admission
of evidence making admissions and statements of one of
the conspirators binding on the rest. On the contrary,
if the tort be actionable only when committed by a con-
spiracy, no recovery can be had without proof of the con-
spiracy. 1 Jaggard, Torts, ch. 9, p. 639; Parker v. Hunt-
ington, 2 Gray (Mass.), 124; Garing v. Fraser, 76 Me. 37;
Brinkley v. Platt, 40 Md. 529. Now, in the case at bar,
the tort alleged was actionable, if committed by any one
of the defendants, whether the others confederated to
bring about the result or not. Consequently, when the
three defendants joined in a motion to direct a verdict,
the court was justified in overruling the motion, although
the eytdence may not have been sufficient to establish a
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tort against William H. Harvey, had he moved separately
for a directed verdict in his favor. The same condition
exists with reference to' the motion for a mew trial, all
three of the defendants having joined in this motion, and,
according to the rules of procedure in this state, the mo-
tion, not being good as to all, was properly overruled.

Complaint is next urged against the action. of the trial
court in admitting evidence offered by plaintiff to show the
financial ability and business thrift of her husband. We
think this evidence is clearly admissible. ~ If plaintiff had
suffered the loss of the association and support of her
husband through the agency of the defendants, or any of
them, her measure of damages would be her actual loss
of support, and also the loss of affections and the humilia-
tion and disgrace, if any, which she might suffer as a
logical result thereof. In estimating the amount of her
loss of support, it was proper for the jury to take into
consideration the earning capacity and the financial stand-
ing of the husband.

It is urged that the court erred in not instructing the
jury as to the privilege of the defendants father and
mother in advising in good faith with their son with refer-
ence to his domestic relations, even if such advice had led
to a separation from the plaintiff. With reference to
this contention, it is well to suggest that no such instruec-
tion was requested by the defendants, or any of them,
and again, as both defendants father and mother denied
that they had ever advised their son to abandon his wife,
there was no testimony on which to base the instruction.
Rath v. Rath, 2 Neb. (Unof.) 600.

It is finally claimedl generally that the court should
have given more specific instructions to the jury, but no
instruction given by the court is pointed out as inherently
wrong. While it is true the instructions were very gen-
eral in their nature, yet no instruction of any kind was
requested by the defense, and, consequently, under the
well-established rule of this court, defendants are not in

shape to avail themselves of this complaint.
39 .
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Complaint is also made that the damages awarded are
excessive, but a careful review of the entire record fails
to convince us that the damages are so disproportionate
to the loss sustained as to suggest passion and prejudice in
the award.

Finding no reversible error in the record, we recom-
mend that the judgment of the district court be affirmed.

- AMES and LETTON, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

C. F. BLANKE TEA & COFFEE COMPANY V. FRANK D. EAGER.
FrLeEp JANUARY 18, 1906. No. 13,999.

Evidence examined, and held not to support the verdict of the jJury.

Error to the district court for Lancaster county: AL-
BERT J. CORNISH, JUDGE. [Reversed.

Mockett & Polk, for plaintiff in error.
J. C. McNerney, contra. ‘

Durrg, C.

Frank D. Eager sued the C. F. Blanke Tea & Coffee Com-
pany to recover for certain advertising and for stationery
furnished one J. W. Johnston, the alleged agent of said
company. It is claimed that Johnston was employed in
advertising and selling goods of the Blanke company, and
that the account sued on was made in their interest. The
case was first tried in the county court, and upon appeal
to the district court Fager filed an amended petition,
which, it is alleged, contained new matter by way of an
estoppel; and a motion was made to strike the petition
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from the files on the ground that it presented other and
different issues than those tried in the county court. The
motion was overruled, and this constitutes one of the
errors assigned. If the petition filed in the district court
presented issues not tried in the county court, the remedy
was to strike them out, not to strike the whole petition.

The jury returned a verdict in favor of the plaintiff
below, and it is urged that this verdict is not supported by
the evidence. The undisputed evidence shows that the
Blanke company are wholesale dealers in teas, coffees and
spices, with their principal place of business in the city
of St. Louis. Charles Spies & Co. have a house at Kan-
sas City, Missouri, with the exclusive right of handling
the Blanke company’s coffees in certain specified terri-
. tory, including the state of Nebraska. Eager offered in
evidence the testimony of a stenographer employed by
Johnston to the effect that Johnston received circular
letters from the St. Louis house of the Blanke company
containing directions and advice to their agents. It was
also ‘shown that Johnston made an arrangement with
Tucker Bros. of Lincoln to handle a large amount of coffee,
nearly a carload, agreeing to take back what was not
disposed of within a certain time. Tucker Bros., from the
great amount involved in the deal, were somewhat fear-
ful of Johnston’s authority to carry out his agreement
and telegraphed the Blanke company at St. Louis relat-
- ing thereto. No copy of this telegram, or of any reply, is
contained in the record, but on July 15, 1901, Johnston
wired the Blanke company as follows: “Your wire to
Tucker Bros. shown me. Rush this order. Ship every
pound. No consignment, simply agreed to relieve them of
any goods not sellers, as I selected goods myself. Will
sell them as much more within twenty days. Have writ-
ten fully. Answer.” It is further shown that some of
the unsold coffee was taken back by Johnston. It is
further in evidence that Eager gave directions to have
five copies of his paper containing the advertisement of
the Blanke company’s goods, and which represented
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Johnston as the agent for Nebraska, mailed to said com-
pany during the time the advertisement was running,
and that orders for goods taken by Johnston were some-
times filled by the Blanke company from St. Louis, and
at other times by Charles Spies & Co. of Kansas City.
This is the only evidence we find in the record tending
to show that Johnston was an agent of the Blanke com-
pany, or that they had knowledge that he was represent-
ing himself to be their agent. On the other hand, Mr.
Seiter of the firm of Charles Spies & Co. testified that his
firm had no interest in the business of the Blanke com-
pany,.and the latter firm had no interest in the business
of Charles Spies & Co. Johnston was employed by
Charles Spies & (‘0. as a salesman on a commission basis,
his only compensation being a percentage on such orders
as he sent in and that were filled by the company. C. F.
Blanke, president, and R. H. Blanke, secretary and treas-
urer, of the Blanke Company, testified that Johnston was
never in the employ of that company; that the company
had no interest in the business of Charles Spies & Co. of
Kansas City; that Charles Spies & Co. handled their
coffee, buying the same as any other customer, but hav-
ing the exclusive sale thereof in certain territory; that
sometimes in order to save time, freight and rehandling
of the goods, the Blanke company shipped goods direct
to the customers of Charles Spies & Co.; that this was
done at the request of Charles Spies & Co. and for their
convenience, but that the goods were billed to them and
they made the collection thereof; that they never saw the
papers containing the advertisement of their goods which
Eager directed sent to them, and had no knowledge that
Johnston was representing himself as their agent. They
have no recollection of the telegram from Johnston above
set out, but, if the same was received, it was referred to
(Charles Spies & Co.

We might here remark that the telegram was produced
by Mr. Seiter, who found it among the papers of Charles
Spies & Co., a fact indicating that the Blanke company
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sent it to them as relating to their business. We think
that sending circular letters of instructions to salesmen
of Charles Spies & Co., who had the exclusive right to sell
their coffees in Nebraska, or shipping, direct to the cus-
tomers, goods, orders for which were taken by Charles
Spies & Co. or their salesmen, has little weight as evi-
dence tending to show that the parties to whom such
letters were sent or on whose order goods were shipped,
were agents of the Blanke company and authorized to
contract bills on their behalf,

The evidence in this case lacks many of the evidential
facts disclosed in Blanke Tea & Coffee Co. v. Graham, 5
Neb. (Unof.) 534, and the Blanke Tea & Coffee Co. v.
Trade Ezhibit Co., 5 Neb. Unof.) 358. In these cases
there was direct evidence that Johnston was the agent of
the company, and circumstances making it beyond dispute
that that company knew that Johnston was professing to
act as its general agent.

The evidence in this case does not, in our judgment, sup-
port the verdict of the jury, and we recommend that the
judgment of the district court be reversed and the cause re-
manded. c

ALBERT and JACKSON, CC,, concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded.

REVERBSED.
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LOTTIE G. NORTON, APPELLANT, V. JAY H. BRINK, ap-
PELLEE.*

Fep JANUARY 18, 1906. No. 14,093.

1. Executory Contract: STATUTE OF FrAuDS. The law is well settled
that a contract within the statute of frauds, while executory, is
not objectionable to the statute, but will be enforced when com-
pletely executed.

2, Executed Contract: AccounNTIiNg. While not determining whether
a parol contract for the formation of a partnership to deal in land
‘is within the stautute of frauds and enforceable to the extent of
allowing one of the parties to assert an interest in the land which
was purchased under the agreement and the title taken in the in-
dividual name of one of the partners, it is held that, when the
agreement is fully performed by a sale of the land, an action may
be maintained against the partner who held title for an account-
ing for the profits realized.

3. The evidence of partnership in such case must be clear and satis-
factory, and of such character as to convince the court of the
existence of the partnership.

AprPEAL from the district court for Buffalo county:
BRUNO O. HOSTETLER, JUDGE. Reversed.

John N. Dryden, BE. C. Calkins and Lewis P. Main, for
appellant.

F, E. Beeman and H. M. Sinclair, contra.

Durrig, O.

The petition in this case alleges that the plaintiff, who
was engaged in the real estate business, and one C. D.
Brink, father of the defendant, and who deceased prior to
the commencement of this action, entered into a parol
agreement of partnership for the purpose of purchasing
a certain half section of land in Buffalo county; that
Brink was to pay the purchase money and take title in his
own name, the plaintiff to reimburse him for one-half the

*Rebearing allowed. See opinion, p. 575, post.
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purchase price and 6 per cent. interest thereon upon de-
mand ; that the purpose of said partnership was to purchase
said land and share in the profits arising from the use and
subsequent sale thereof; that soon after purchasing it
Brink died, and the defendant, as his sole heir, sold said
premises and refused to .account for her share of the
profits due her under said partnership agreement. The
defense is, in substance, the statute of frauds, and the fur-
ther plea of former adjudication arising out of the filing
by "“the plaintiff of a claim against the estate of C. D.
Brink, said claim being based on her alleged right to a
share of the profits.

The plea of former adjudication may be briefly disposed
of. After the death of C. D. Brink the plaintiff filed a
claim against his estate for her alleged share of profits
on the sale of this land. DBefore any action was taken upon
the claim, the probate judge was orally notified that plain-
tiff did not desire to press the claim in the probate court,
and to dismiss it. Judge Hollowell, on his examination,
testified as follows relating to the disposition made of the
claim: “I would say there never was any hearing on the
merits upon it in any way. Mr. Dryden, as attorney, filed
it, and later he said he would withdraw it or it could be dis-
missed. I don’t just know the language he used, but there
having been a demurrer or objection filed to it, why, to
make it consistent, I thought I would make some order
upon it, as the claim and the order is labeled there ‘Order
on Claims,” T just made that order dismissing or disallow-
ing the claim. There never was any hearing.” It is
quite evident from this testimony that no hearing upon the
merits was had, and that what was done does not amount
to an adjudication and does not constitute a bar to this
action. The evidence is undisputed that C. D. Brink,
deceased, purchased the east half of section 30, township
10 of range 15, for $4,000 from one Tomlison, through
Warren Pratt, a land agent at Kearney. Pratt dealt
with C. D. Brink alone. Mrs. Norton had no part in the
negotiations for the purchase. She was not mentioned
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in connection with the deal. Deceased paid for the land
out of his own funds by a check drawn on the City Na-
tional Bank, and obtained a deed from the owner. He
died seized of the land, and the defendant, Jay H. Brink,
as his sole heir at law, subsequently sold it for $6,400, less
commission. There is no contract in writing, no mem-
oranda or agreement of any kind relating to a partnership
between them or to the purchase of this land on partner-
ship account. It .Js true that this action being against
the representative of a deccased person, Mrs. Norton was,
undér the provisions of section 329 of the code, incompe-
tent as a witness to give full evidence in the case, and
the court, upon the trial, rigidly enforced the provisions
of the statute against her testifying to any transaction
or conversation had between her and the deceased. To the
extent that she was disqualified from relating what oc-
curred between her and the deceased regarding any agree-
ment between them, she was placed at a disadvantage, and
had to rely entirely upon the evidence of third parties
having no direct interest in the controversy. This is a
disadvantage which the court cannot remedy or relieve,
and her case must stand or fall, judged alone by the evi-
dence which the law makes competent. If this evidence
can be said to fairly and fully establish a partnership be-
tween the plaintiff and the decedent with reference to the
purchase of this land, we have little doubt of her right
to recover in this action, as the plea of the statute of
frauds, as against an action brought, not for an interest in
the land itself, but for her share of the profits arising from
its purchase and sale, would have little force under the
law, as we understand it. Even those courts which have
held most strictly to the rule that a partnership agreement
for dealing in lands must be evidenced by writing, when
one of the partners seeks to assert an interest in land, the
title to which rests in the other partner, have practically
all agreed that a verbal contract, contemplating dealing in
lands and within the statute of frauds, while executory,
will be enforced where the terms under the agreement have
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been completely executed before the commencement of the
action. In the application of the statute of frauds the
courts are now practically unanimous in recognizing a dis-
tinction in cases where a contract, void by the statute, has
been fully executed, and one party seeks to retain the
fruits of the dealing in defiance of his promise, and an
action to enforce the agreement before full execution.
Such an action is declared not to be within the purpose
of the statute and not sheltered by its terms,.and it has
been held in a large number of decided cases that, where
the parties have fully executed all parts of their agree-
ment relating to or affecting interests in land, so that
the courts are not asked to enforce anything with refer-
ence to the land itself, the rights and duties of the parties
resulting from their dealings may be enforced, and each
of them prevented from using that statute, not as a pro-
tection against, but as an effective means of, frand. Rice
v. Roberts, 24 Wis. 461; Niland v. Murphy, 73 Wis. 326;
Pireaux v. Simon, 19 Wis. 392; Trowbridge v. Wetherbee,
11 Allen (Mass.), 861; Bowcen v. Bell, 20 Johns. (N. Y.),
*338; Negley v. Jeffers, 28 Ohio St. 90; Bibb v. Allen, 149
U. 8. 481; Smith v. Putnam, 107 Wis. 155. The author of
the notes to Bates v. Babcock, 16 L. R. A. 745 (95 Cal.
479), says in relation to the subject under discussion:
“There is very little real conflict in the decisions upon this
‘question. There are two lines of authorities each fairly con-
sistent with itself and radically opposed to the other, which
fact is caused, not by any conflict in principle, but by the
different ends sought by the litigants. As a rule parol con-
tracts for such partnerships are held valid, and all suits
recognizing the existence of the partnership and seeking
relief which may be legitimately sought by a partner are
upheld, while on the other hand parol contracts for an
interest in land are ignored, and suits brought to enforce
them dismissed, although they may constitute a part of a
partnership agreement.”

As we view the case, the plaintiff’s right of recovery de-
pends entirely upon whether a partnership existed between
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her and the decedent relating to this land. That no gen-
eral partnership existed between them is conceded, and, if
a partnership did exist, it went no further than a joint ad-
venture in the purchase of this particular tract. The uni-
versal rule is that, where the question of partnership arises
in a contest between partners and the interests of no third
persons are involved, much stronger proof is required to
establish it than when the question arises between the al-
leged partners and third persons. Field v. Tenney, 47 N.
H. 513; Smith v. Walker, 57 Mich. 456 ; Breckenridge’s Ap-
peal, 127 Pa. St. 81. In a case of this character, where the
alleged partner is dead and cannot speak for himself, and
where it is sought to establish a partnership in land, the
title to which stood in the name of the deceased and for
which it is conceded he paid the whole consideration, it
is quite evident that the proof required to establish the
relation should be so clear and convincing as to fully sat-
isfy the court that the relation existed. As we have here-
tofore intimated, there are many cases holding that parol
evidence is incompetent to show that land standing in the
individual name of one partner is partnership property
in which the others have an interest, even though the part-
nership relation is wholly undisputed. “What safety
would there be,” say the courts holding this doctrine, “if
the proposition were once established that, by alleging a
partnership, the statute of frauds is entirely avoided, and
the parties may then prove whatever interest in land they
please by parol, against the absolute title of the deeds?
What would hinder the separate real estate of any partner
from being converted into partnership property, by proof
of a mere verbal agreement? What would hinder the ab-
solute title of any man, whether partner or not, from being
changed into a trust estate in the same way? Nothing
whatever. For the statute assumed that there were those
ready, as the vice-chancellor said, to invade the rights of
others by fraud and perjury. Let it be known, then, that
a partnership avoids the statute, and all that would be
necessary would be for the fraud and perjury to establish
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that also, and then every title would be open to attack.”
Bird v. Morrison, 12 Wis. 153,

We recognize the full force of this reasoning, but still it
cannot be denied that, where a partnership is conceded to
exist, and where lands have been purchased with partner-
ship funds, or where they are carried on the partnership
books as part of the firm assets, all courts have recognized
the interest of all partners in such lands, though the title
may have stood in the name of one of the individual part-
ners. As before stated, we incline to the view announced
in Smith v. Putnam, 107 Wis. 155, that in cases of this
character, where the agreement relating to the land has
been fully completed and nothing remains to be done but
to distribute the profits of a sale made, then the partner-
ship relation may be established by parol, but we think
that the parol evidence offered to prove that relation should
be of the most convincing character.

With this statement of our views, we will now examine
the evidence offered by the plaintiff on the question of
her partnership relation with Brink, the decedent. This
evidence is almost wholly in the form of admissions and
declarations made by Brink previous to his death. G. S.
Jones testified that about the last of August or the first
of September, 1902, he spoke to the deceased about rent-
ing the Rice place (the name by which this farm was
known), and spoke to him about fixing up the pasture
and asked him what he was going to do with it; that
Brink replied that he could not tell just how much he
* would put into the pasture, that he had a partner in the
deal, and that after some further talk, when something
about the house came up, Brink said: “Well, I don’t know
yet; my partner ain’t here, but when she comes back here
we will talk the matter over”; and finally he mentioned
Mrs. Norton’s name as his partner. “I spoke to him and
said I understood Mrs. Norton and him owned it to-
gether, and he said: ‘We do.””

Philip Aultmeyer testified that Brink and Mrs. Norton
drove to his place one Saturday morning about the last
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of June, and they made several inquiries about the Rice
farm—what kind of crops were on the place, and what
rent was being paid; that Mrs. Norton and Brink were
out to the place together two or three times; that on an-
other occasion, when trying to rent part of the place, Brink
told him that he could not act at that time, as another
party was interested with him who was out of town; and
that Mrs. Norton was out of town at this particular time.

R. M. Pruner, a carpenter, testified to a conversation in
Mrs. Norton’s office, while Mr. Brink was present. This
conversation occurred sometime in the fall of 1902, and the
witness says that “Mrs. Norton referred him (Brink) to
me to do the work out on that place as a good man, and
he said they was not just ready for it, or something to
that effect; that was about all th t was said in the office at
that time.” By the court: “Gio back and tell us just
what they stated? T didn’t understand. A. Mrs. Norton
and Mr. Brink? Q. Just what did they say? A. Mrs.
Norton referred him to me as a good man to do their work.
Q. What did she say? How did she say it? A. She
said: ‘“That is a good man to do our work out there on the
farm.”’”  On being further questioned, he stated that Mr.
Brink afterwards asked him if he could do the work. I
told him I was busy at that time and couldn’t tell him
just when I could do it. I did not do any work out
there.”

E. B. Finch testified as follows: “I met Mr. Brink up
by W. A. Downing’s,-and he asked me if I had heard from
Oliver Norton, whether he was better. He was sick up in
Dakota. I told him I had not directly, but I had just
been down to the house, and the girl had a letter, and he
was better. He said to me that he was very sorry that
Mrs. Norton' was not at home, as there were things they
were interested in together, and that some of the things
he was afraid she would not be pleased with; and one
thing led to another, and I said I was trying my best to
get some building done out on the ranch, and he says:
‘That is just my trouble, the carpenter we expected to have
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out on the Rice farm to do that work we didn’t get, and
some of the bridges are not in up there, and he knew it
would worry Mrs. Norton to death.’ Then I said to him:
‘You and Mrs. Norton are partners interested together in
that farm? ‘Oh, yes.’ And our ‘conversation drifted on
to building and what an awful time we were both having.”
On another occasion this witness heard a conversation be-
tween Mrs. Norton and Brink of which he testified in the
following language: “Well, I don’t believe that I could
give it in detail, only in a general way. They were talking
of the Rice farm, and of the necessary repairs that had
to be made on the place. T know on one occasion when
they were going out to the Rice farm together the next day,
and they talked over the fact of the repairs that had to
be done, and they had to go out and see about it. I think
that is all I remember of it.”

The deposition of Josiah L. Keck was read in evidence
on the part of the plaintiff, and he testified to several con-
versations with Mr. Brink. The substance of his testi-
mony is the following: “I had learned in some way of a pur-
chase of his of a large farm there formerly owned by
Hubbell and known as the ‘Hubbell’ farm east of Kear-
ney, and he told me that he had purchased that farm, as
well as another farm known as the ‘Frank Rice’ farm.
This latter farm he said he had purchased for himself and
Mrs. C. O. Norton in partnership. He stated that he was
confident that farm lands would be better in Nebraska
generally, and particularly in Buffalo county, because they -
were lower in price there; and that he had bought these
farm lands believing that values would very materially
increase, and the Rice farm, as I have said, was purchased
by him for himself and Mrs. Norton, as he told me. I can-
not recall anything particular beyond what I have stated,
except that Mr. Brink said to me that he had advanced
all the money in the purchase of the Rice farm, and Mrs.
Norton was to pay him her half when she had sold the
crops off of her other farms.”

One other circumstance ought to be stated. Mrs. Neor-
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ton detailed a conversation she had with the defendant
in her office after the decease of his father. She said: “In
a conversation in my office, Mr. Brink told me that his
father left a complete list of all the land he owned, which
he had sent to him, I think to Vermont or New Hampshire,
wherever he lived ; that the list included the Hubbell prop-
erty, which he bought after he bought the Rice land, and
that the Rice land was not in the list that his father had
sent him.” She detailed a later conversation with Brink
in the presence of Mr. Beeman and Mr. Calkins in the fol-
lowing language: “I said that I thought that from the fact
that the Rice land not being in the list of land that his
father had furnished him, would be evidence of the fact
alone that it was a separate matter, and would establish
my claim to the partnership in the land or my interest in
the land. I then said to Mr. Calkins that Mr. Brink had
assured me that the Rice land was not included in any list
he had, and that his father, when he bought the Hubbell
land in the latter part of July, had sent him a mem-
orandum of the farm. I turned to Mr. Brink and asked
him if that was not true, and he said it was. Mr. Beeman
then interposed an objection, and said he didn’t know
what he was talking about. Mr. Brink said he did know
what he was talking about, because it was true that he
had no list of the Rice land; that the list that his father
had sent him east, where he lived, did not include the Rice
land.”

Whatever may have been the agreement between Mrs.
Norton and the deceased, it is quite evident from the above
evidence, which is wholly undisputed, that he recognized
her partnership interest in the land in question. The wit-
nesses, so far as we are able to judge from a reading of the
bill of exceptions, were entirely disinterested and honest
in the statements made. While recognizing the danger of
establishing a rule which allows a partnership interest in
land to be established by parol evidence, and wishing it
‘understood that such evidence must be of the most satis-
factory character, we do not see how, in this case, we can
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come to any other conclusion than that the plaintiff has
established her case by the quantum of evidence which the
circumstances demand. It is not disputed that she and
her husband were in the real estate business for many years
prior to her husband’s death; that on account of his in-
firmities she attended to outside matters, and had a
thorough knowledge of the values of land in Buffalo
county ; that she was a woman of means and had an exten-
sive credit at the banks, circumstances which explain what
may be the unusual character of a woman dealing in real
estate.

We recommend that the judgment of the district court
be reversed and the cause remanded for an accounting be-
tween the parties.

ALBERT and JACKSON, CC.,, concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for an accounting between the parties.

REVERSED.

The following opinion on rehearing was filed December
7, 1906. Former judgment vacated. Judgment of dis-
trict court affirmed.

1. Partnership: EvIDENCE. A parol agreement between two persons
to purchase a single tract of land together, or “in partnership,”
where the purchase is finally made by one of them, who pays the
whole of the purchase price, and takes the title to himself, the
other simply agreeing to pay him one-half thereof on demand,
does not create a partnership between such persons.

2. Statute of Frauds. Such a contract is within the inhibition of
section 3, chapter 32, Compiled Statutes 1905, commonly called
the statute of frauds, and is void.

3. Trusts. In such a case, no resulting trust arises in favor of one
who contributes nothing to the payment of the purchase price.

4, Reversal. Former opinion herein, ante, p. 566, overruled.

BARNES, J.

This case was originally submitted to department No.
2 of the commission, and an opinion was written, filed and
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announced, reversing the judgment below. See ante, p.
566. A rehearing has been allowed, the case has Leen re-
argued and submitted to the court, and the question now
is, shall we adhere to our former decision? In order to
determine that question, it is proper to set forth the con-
tract sued on, which the appellant claims has been estab-
lished by the evidence. The action was comnmenced by the
appellant against Jay II. Drink, the son, and only heir
at law, of one C. D. Brink, deccased, and the petition re-
cites, in substance: “That the said plaintiff and said Brink,
the deceased, entered into a verbal contract, wherein and
whereby it was mutually agreed that the west half of sec-
tion 30, township 10, range 15 west in Buffalo county,
should be purchased in partnership, each party to pay one-
half of the purchase money, expense of operating the same,
and, upon sale, divide the profits or loss, as the case might
be; that it was further agreed that said Brink should ad-
vance the entire purchase money, take the legal title in his
name, and that plaintiff should, upon demand, reimburse
the said Brink for half of the purchase price so advanced,
with interest at 6 per cent. per annum.” The petition
further alleges: “That said premises were purchased for
the sum of $4,000, said Brink paying the entire purchase
price, the legal title being vested in the said C. D. Brink,
as aforesaid. * * * That on the 30th day of Novem-
ber, 1902, and before any demand had heen made for the
repayment of the purchase moncy, and before any settle-
ment had been had between the plaintiff and the said C.
D. Brink in respect to said partnership, as aforesaid, the
said C. D. Brink departed this life, leaving his son his
sole heir at law, the defendant herein; that since the death
of the said C. D. Brink, the plaintiff has at all times been
ready and willing to pay her share of the said purchase
money, and interest upon the same, but that the defendant
refused, and continues to refuse, to accept the same; that
on or about the 15th day of May, 1903, said defendant sold
said premises for the sum of $6,400, and refused to recog-
nize said partnership agreement, and refuses to pay the



VoL. 75] JANUARY TERM, 1906. 577

Norton v. Brink,

plaintiff any portion of the profits realized upon the said
land, as aforesaid.” The petition concludes with a prayer
for an accounting of the purchase money, for the rents and
profits, and that the defendant be required to pay her the
sum of $1,200 with interest from May 15, 1903, as her
share of the profits realized from the sale of said lands.
Upon the contract thus set forth the right of the appel-
lant to maintain this action must stand or fall.

Her first contention, briefly stated, is that the contract
established a partnership between herself and the deceased,
and comes within the rule announced in Deale v. Hamilton,
5 Hare (Eng.), *369; Richards v. Grinnell, 63 Ia. 44;
Pennybucker v. Leary, 65 Ia. 220, and other cases, which
hold that a contract entered into for the purpose of specu-
lating in lands is not within the statute of frauds and
need not be in writing; that where the parties have con-
tracted to engage in the venture of buying lands which
are to be held in trust for both of them, and they are
to have equal interests and shares in the common specu-
lation, such agreement constitutes a partnership, and an
action by one partner against the other for an accounting
as to the partnership transactions may be maintained, al-
though the partnership funds may be invested in land.
While the authorities are divided on this question, we deem
it unnecessary to express any opinion as to the soundness
of this rule, because it seems clear to us that the agrecment
here in question is not embraced therein. It will be ob-
served that nothing is said in this contract about enter-
ing into a general or special partnership, or that the pur-
pose thereof was to sell the land for profit. Its language
is: “It was mutually agreed” that said land “should be
purchased in partnership.” DBuying land together doecs
not make the purchasers partners, nor does the trans-
action constitute a partnership, with its rights, duties and
obligations, as defined by law. “A partnership is the con-
tract relation subsisting between persons who have com-
bined their property, labor or skill in an enterprise or
business as principals, for the purpose of joint profit.”” 1



578 NEBRASKA REPORTS. [VoL. 75

Norton v. Brink,

DBates, Law of Partnership, sece. 1. To constitute a part-
nership there must be a mutual agency, and a communion
of profit and loss, and- the partics must assume the part-
nership relation. It seems clear to us that the contract
to purchase the land in question as partners, conceding for
the purpose of this opinion that such contract was es-
tablished by the evidence, together with the purchase of
the land by Brink, the deccased, and payment therefor
with his own money, did not establish a partnership be-
tween the appellant and the deceased. Again, the appel-
lant did nothing upon her part, contributed nothing, risked
nothing, and there was no consideration to support the
contract. It will be observed that, under the agreement, a
sale of the land was not obligatory upon anyone. In
short, there is nothing in the contract that distinguishes
it from the ordinary agreement of two or more persons to
purchase land together, not for the profits of speculation on
resale, but for the profits arising out of the ownership
of the land itself, and this must be held to be the true mean-
ing of the contract. But, however this may be, there was
no sale of the land by the alleged partnership; neither
was there any sale of it by the deceased who, it is claimed,
was one of the partners, and by his death the partnership,
if one ever existed, was terminated. The petition discloses
that Brink died on the 80th day of November, 1902, and
within five months after he purchased the land in question.
After his death the partnership could not sell the land,
because, if there ever was a partnership, it had then ceased
to exist. The appellant could not sell the land as a sur-
viving partner, because, according to the theory advanced
by counsel to support her case, she had no interest or estate
therein, At any rate, she had no title to convey. Again,
counsel has not pointed out to us any rule of law or equity
that authorizes the appellant to maintain a suit for an
accounting against the heir of her alleged deceased partner.
It seems to us that this case falls within the rule an-
nounced in 1 Bates, Law of Partnership, sec. 302, where
it is said: “A parol agreement by the buyer of lands to



VoL. 75] JANUARY TERM, 1906. 579

Norton v. Brink.

admit another into partnership with him is void under the
statutes of frauds, as not different from the contract of
buyer and seller.”

There is a clear distinction between the case at bar and
those cases where a partnership was formed to deal or
speculate in lands, and lands are bought with partnership
funds, in pursuance of such an agreement. In Levy v.
Brush, 45 N. Y. 589, it was held that a verbal contract be-
tween two parties by which one is to purchase land on
joint account of both, and each to contribute a moiety of
the purchase money, the title to be made to both, is void
under the statute of frauds. In that case, the defendant
bid off the land in his own name, and took a contract
therefor, but refused to convey onec-half of the contract to
the plaintiff, and it was held that no action would lie to
compel the execution of the agreement, because such an ar-
rangement did not constitute a partnership between them;
that the defendant had made no valid contract, and had a
perfect right both in law and equity to refuse performance.

In our former opinion, ante, p. 566, it was said, on the
authority of Smith v. Putnam, 107 Wis. 155, “that in cases
of this character, where the agreement relating to the land
has been fully completed and nothing remains to be done
but to distribute the profits of a sale made, then the part-
nership relation may be established by parol,” and the judg-
ment of the trial eourt was reversed mainly upon that au.
thority. It would seem that the learned commissioner wha
wrote the opinion overlooked the allegations in appellant’s
petition charging the defendant with refusing to recognize

-her rights, and with repudiating the alleged contract of
partnership. Again, an examination of Smith v. Putnam,
supra, discloses the fact that the contract there was an oral
agreement between the plaintiff and the defendants that
plaintiff should investigate desirable timbered lands, and,
on defendants’ approval, they would purchase, and either
sell or log them. The agreement was that the plaintiff
should take charge of the driving of the logs, which con-
_templated his rendering material and valuable services as
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his contribution to the partnership funds. They entered
upon the agreement, and the plaintiff did render services
of value to the partnership. It was held that this agree-
ment constituted a partnership, and, where the contract
had been fully completed and executed, and nothing re-
mained but to divide the profits, an action for an account-
ing and to recover such profits would lie. If the rule there
announced could be applied in the case at bar, it could be
applied to any case of oral contract to purchase land on
joint account. If the transaction would otherwise be
within the statute of frauds, it would only be necessary for
the parties to stipulate that it should be a partnership, and
the statute would be avoided. So we are constrained to
hold that the contract here in question did not create or
constitute a partnership. _

2. Appellant next contends that, while the contract does
not create an interest in the land in question, and there-
fore is not within the statute of frauds, yet by the agree-
ment, and the facts relating to the purchase, a resulting
trust was created in her favor; that by reason of such trust
relation she acquired a half interest in the 1ind, and is en-
titled to recover one-half of the profits arising from the sale
thereof, from the defendant, who took the title to the land
by inheritance. It would seem that her position is not
maintainable. The fact that the appellant paid or con-
tributed nothing toward the purchase price of the land is
fatal to her contention. The rule is that, in order to
establish a resulting trust of this class, it is necessary that
the person paying the purchase money should have ac-
tually paid it as his own, as a part of the original trans-
action, at or before the time of the conveyance. The whole
foundation of resulting trusts of this class is the owner-
ship and payment of the purchase money by one, when the
title is taken in the name of another. 10 Am. & Eng. Ency.
Law (1st ed.), sec. 8; 2 Pomeroy, Equity Jurisprudence
(2d. ed.), sec. 1,037. And we are not aware that the
~ soundness of this rule has ever been seriously questioned.
In Brooks v, Fowle, 14 N. H. 248, it was said: “A pur-
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chase of real estate completed on the credit of two and
afterwards paid for wholly by one of them, does not, of
itself, give rise to a resulting trust.”

In Hackney v. Butts, 41 Ark. 393, it was held that, where
no money is advanced, and there is nothing more in the
transaction than is implied from the violation of a parol
agreement, equity will not decree the purchaser a trustee.
The rule of equity is that a resulting trust must have
arisen at the time the purchase was made, and the money
or comsideration must have been paid, or secured to be
paid, by such third party, at or before the purchase. Me-
Elroy v. Swope, 47 IFed. 380. The same rule has prevailed
in this court since the decision of Hoehne v. Breitkreitz, 5
Neb. 110. In Cameron v. Nelson, 57 Neb. 381, Commis-
sioner IRVINE said :

“«Next, there are cases where two men join in the pur-
chase of land, taking title in one, who is to resell and
divide the profits. Such contracts are usually enforced,
although not in writing, but it will be seen there is in such
cases a resulting trust from contributing to the purchase
money.”

It is urged that the case of Johnson v. H ayward, 74 Neb.
157, sustains our former opinion. An examination of
that case discloses that it was one where a person employed
an agent to negotiate the purchase of certain real estate
for him; that the agent, while acting as such, became him-
self the purchaser; and it was held that he should not be
permitted, without his principal’s knowledge and consent,
to become the purchaser of the same property for himself,
and, if he makes such purchase, he will be considered as
holding the property in trust for his principal. So, it
seems clear that the rule there announced has no appli-
cation to the facts in the case at bar. We are therefore
of opinion that the contract, the purchase of the land, and
the facts surrounding the transaction were insufficient to
create a resulting trust in favor of the appellant.

Counsel for the appellee insists that the appellant’s right
to recover has been adjudicated by the county court of
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Buffalo county, in the matter of the claim filed by her
against the administrator of the estate of C. D. Brink,
on account of the purchase of the land in question, ad-
versely to such right; that the judgment in that case is a
bar to her right to recover in this action. We deem it un-
necessary to determine that question, because we are con-
strained to hold : First, that no partnership was created by
the transaction in question between the appellant and the
deceased, C. D. Brink; that the contract relied on by the
appellant is within the inhibition of section 8, chapter 32,
Compiled Statutes 1905 (Ann. St. 5952), commonly called
the statute of frauds. Second, that no resulting trust in
favor of the appellant was created thereby. It also seems
clear that, in order to mainfain this action against the
heir of the dececased, appellant must have had an interest
in the land in question, which she could follow into his
hands, and either compel him to convey to her her interest
therein, or account to her for the profits arising from the
sale thereof. TI'or the want of such interest, as well as for
the other reasons above stated, she cannot maintain this
action.

Our former judgment is therefore vacated and the judg-
ment of the district court dismissing the appellant’s cause
of action is affirmed.

JUDGMENT ACCORDINGLY.
LETTON, J.

I concur in the conclusion reached. I think the action
cannot be maintained for two reasons:

(1) Granting that the relation between the plaintiff and
the deceased was a partnership relation, the plaintiff’s in-
terest was not in the land itself, but in the profits derived
from the transaction. This was a personal liability of the
deceased, and, consequently, a liability of his estate, for
which the administrator was answerable out of the estate.
To hold that the plaintiff could follow the land itself would
be to say that the alleged oral contract gave her an in-
terest in the land, which would be obnoxious to the statute
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of frauds. If the alleged partnership had been to deal in
live stock or merchandise, the title to which was taken in
the name of the deceased, his estate would be liable to
account to the other partner. The fact that the property,
which is alleged to have been the subject of the partner-
ship, was real estate does not change the rule. It is not
the property itself, but her interest in the profits derived
from the same, which the plaintiff is seeking to recover,
and this, in my view, is the only theory upon which she
may maintain such an action. FEverhart’s Appeal, 106
Penn. 349; Bunnel v. Teintor, 4 Conn. 568; McElroy v.
Swope, 47 Ted. 380.

(2) The plaintiff properly filed her claim in the county
court of Buffalo county against the estate for her share
of the profits. A demurrer to this claim was filed, was
sustained by the county judge, and her action dismissed.
No appeal was taken, and this judgment stands in full
force and effect. The county judge testified, in substance,
that the attorney for plaintiff said he would withdraw
it or it could be dismissed, but that, a demurrer or ob-
jection having been filed, he thought he would make some
order upon it, and he made the order dismissing or dis-
allowing the claim; that there never was any hearing upon
the merits. This testimony is not sufficient to vacate,
set aside or annul the adjudication of the claim, as shown
upon the records. If the judgment was inadvertently
rendered or made by mistake, the plaintiff’s remedy was
to have it set aside by the means provided by law for that
purpose. Until this is done, it stands as an adjudication,
and cannot be obliterated by parol testimony, either of the
judge who rendered it or of any other individual. As it
now stands, it finally adjudicates the plaintiff’s claim
'against her, and she cannot maintain another action upon
the same cause.
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CLAUS I, POGGENSEE V. WILLIAM I'EDDERN,
Frep JANUARY 18, 1906. No. 14,062,

1. An assignment of causes for trial made at the opening of a term,
which does not fix a day certain for the trial of each cause, is
generally provisional and subject to such changes as may be
required to meet unforeseen contingencies, and attorneys and
litigants are chargeable with notice of that fact.

2. Trial: AbvaNcEMENT oF CaUuses. In the absence of special circum-
stances, a party has no right to complain because his case is ad-
vanced on the assignment as a result of a continuance of a case
preceding it.

3. Dismissal: VacaTING. Where neither the plaintiff nor his attorney
are in attendance when the cause is reached for trial, a judgment
of dismissal should not be set aside, in the absence of a showing
of due diligence. ’

4, Evidence examined, and held insufficient to show due diligence.

ERrOR to the district court for Cedar county: Guy T.
GRAVES, JUDGE. Affirmed.

John Bridenbaugh, for plaintiff in error.
C. B. Willey, conlra.

ALBERT, C.

This is a proceeding in error brought to reverse a judg-
ment of dismissal. The case was at issue, and was placed
on the trial list for the March term of the district court
for 1904. On the first day of the term the docket was
called and causes assigned for trial; neither the plaintiff
nor his attorney was present. Plaintiff’s case stood
fourth in the order of trial. On the second day of the
term the cause next preceding plaintiff’s was continued,
which left plaintiff’s standing third. On the fifth day
plaintiff’s cause was called for trial, but neither he nor
his attorney was present. The trial proceeded in their
absence and resulted in the judgment complained of. A
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motion for a new trial was filed based on four grounds:
(1) Irregularity, in that “said cause was assigned for
trial, out of its turn, in the absence and without the knowl-
edge or consent of the plaintiff or his attorney.” The
second and third grounds relate to misconduct of the at-
torney for the defendant, but are not supported by the
record or evidence. (4) Surprise, in this, that “four
other causes were marked for trial on the first call of the
docket * * * and it was represented to plaintiff,
himself being sick and under the doctor’s care, and fully
believing that this cause could not be reached during the
week, and relying on the promise of defendant’s counsel
to notifv plaintiff’s attorney should said cause be assigned
earlier than the second week, plaintiff was induced to not
be in attendance in court and remained away,” ete. The
motion was overruled.

The first contention in this court is that the court erred
in not fixing a day certain for the trial, and in support
of that contention our attention is called to section 323 of
the code, which provides that “the trial docket shall be
made out by the clerk of the court at least 12 days before
the first day of each term of the court, and the actions
shall be set for particular days in the order in which the
issues were ade up, whether of law or of fact, and so
arranged that the cases set for each day shall be tried
as nearly as may be on that day.” Assuming that a liti-
gant has the right under the section quoted to have his
cause set for trial on a particular day, there is nothing
in the record to show that it was not thus set for trial.
This section does not require that a case be tried on the
particular day for which it is assigned, but, at most, that
“the cases set for each shall be tried as nearly as may

be on that day.” Every practitioner knows that an as-
- signment of cases for trial is seldom, if ever, carried out
as made, because continuances, settlements and other un-
foreseen contingencies arise which compel a change.
Such changes are to be expected, and, ordinarily, litigants
and their attorneys are expected. to be prepared for them,
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The next contention is that the court erred in putting
the cause on for trial out of its order, and without notice
to the plaintiff. The cause was called for trial out of its
order, only to the extent that it took the place of the one
next preceding it when the latter was continued. As be-
fore intimated, the assignment was only provisional. The
plaintiff and his attorney were bound to take notice of
that fact, and that one or more of the preceding cases
might be continued or, for some other reason, lose their
place on the assignment. They had no right to assume
_ that the assignment would be carried out to the letter,
and absent themselves from the courtroom resting on that
assumption.

The last contenti~n is that the court erred in overruling
the motion for a new trial. The affidavits in support of the
motion, as well as those in opposition thereto, are pre-
served in the bill of exceptions. They show that neither
the plaintiff nor his attorney was in attendance during
the term, until after the case was tried; that, instead of
taking the ordinary precautions to ascertain the state of
the docket, they relied on mere assumptions and opinions,
and upon information derived from no source upon which
they had a right to rely. The charge in the motion that
defendant’s attorney had promised to notify counsel for
plaintiff in case the cause was reached before the second
week is wholly unsustained. The affidavits also show, we
think, that the absence of plaintiff and his attorney from
the trial was without any sufficient justification or excuse,
and we think the motion was properly overruled. Much
is said in this connection as to the duty of courts to see
that justice is done in each case, and much that meets
with our unqualified approval. But a court would take a
narrow view of this duty that would require a defendant
to attend, and pay counsel to attend, term after term,
awaiting the convenience or whim of his adversary to go
to trial. Besides, a court owes some duty to the public.
It is to the interest of the public that the work of the
courts be conducted with due expedition and with as little
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expense as is consistent with a proper discharge of their
functions. This forbids that a jury should be kept in
waiting day after day, merely because attorneys and liti-
gants have not taken the trouble to inform themselves
as to the state of the docket. Insistence upon the orderly
conduct of public business occasionally works individual
hardship, but the maxim of the greatest good to the great-
est number fully justifies it.

It is recommended that the judgment of the district
court be afﬁrmgd.

DurrIE and JACKSON, CC., coneur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED,

MARTHA J. SHOEMAKER, APPELLEE, V. COMMERCIAL UNION
ASSURANCE COMPANY, LIMITED, OF LLONDON, APPELLANT.

FILEp JANUARY 18, 1906. No. 14,380.

. Instruction: Verpict: EvIDENCE. Where the jury is instructed that
the plaintiff is required to establish a certain fact in order to
entitle her to a verdict, and there is no evidence tending to
establish that fact, a verdict in her favor will be set aside.

[y

[

. Pleading: INsTrucrioN: EvipEnce. Where the plaintiff pleads pay-
ment of an insurance premium, and the court instructs the jury
that such payment must be established by the evidence to entitle
the plaintiff to a verdict, the requirement is not satisfied by evi-
dence tending to establish a waiver or postponement of the time
of payment.

3. Principal and Agent: ADMISSIONS OF AgENT. It is not every ad-
mission or declaration of an agent that is binding on his prin-
cipal. The general rule is that the principal is not bound by
such admissions or declarations, unless they are made during the
transaction of business by the agent for the principal, and within
the scope of the agency. :

4. Evidence examined, and held insufficient to sustain the verdict.
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APPRAL from the district court for Lancaster county:
LiNcOLN Frost, JUDGE. Reversed.

Sylvester @G. Williams and Field, Ricketts & Ricketts,
for appellant,.

Lamb & Wurzburg and George A. Adams, contra.

ALBERT, C,

This case is here for the third time. The first opinion
disposing of the case may be found in 63 Neb. 173; the
second in 72 Neb. 650. The theory upon which the case
was presented the first time was abandoned, so that the
first opinion throws no light on the present controversy.
The second opinion settled the question of the sufficiency
of the facts stated in the amended petition to constitute a
cause of action. The substance of the allegations of the
amended petition is, that on the 5th day of January, 1895,
the defendant agreed to insure, and did insure, a certain
dwelling house belonging to the plaintiff against loss or
damage by fire to the amount of $1,200, and to issue a
policy of insurance covering such property, but that the
defendant wrongfully refused, and still refuses, to deliver
such policy to the plaintiff, and that in April, 1895, and
within the term for which the defendant agreed to insure
said property, the said dwelling was destroyed by fire, and
the defendant refused, and still refuses, to pay said loss,
although the plaintiff has given notice and made due proof
thereof. The answer, for present purposes, may be said to
amount to a general denial. A jury found the issues in
favor of the plaintiff and the defendant appeals.

It will be observed that this is not an action on a policy
of insurance. It is not claimed—certainly the evidence
does not show—that the defendant ever issued a policy
of insurance covering the property in question. The case
was brought and tried on the theory that, the defendant
having offered to insure the property for a certain
premium, and the plaintiff having accepted such offer and



VoL. 75] JANUARY TERM, 1906. ) 589

Shoemaker v. Commercial Union Assurance Co,

paid the premium, the defendant is bound by a contract
of insurance. The court instructed the jury on that
theory, and, among other things, that the burden was upon
the plaintiff to establish certain facts, and, among those
facts, the following: “That the plaintiff agreed to pay,
and did pay, the premium to the defendant, the ‘Com-
mercial Union Assurance Company.’” It is now claimed
that there is no competent evidence tending to establish
the fact of payment of the premium by the plaintiff to the
defendant. This claim seems to be well founded. It is
true there is evidence, admitted over the defendant’s ob-
jection, that the plaintiff paid the amount of the premium
to a third party, who undertook to remit it to the defend-
ant, but he never remitted it. He was not the agent of the
defendant, nor was the defendant a party to the arrange-
ment between him and the plaintiff in regard to remitting
the money. Under the circumstances, this evidence should
have been excluded, because it was calculated to mislead
the jury. But, even if permitted to stand, it merely shows
payment to a third party, and does not tend to prove pay-
ment of the premium to the defendant.

There is another item of evidence that should be noticed
in this connection. Plaintiff’s claim that the defendant
offered to insure the property for a specific premium is
based on a letter which she received from Crutcher &
Welsh, who at the time were agents of the defendant. The
letter is as follows:.

“Kansas City, Mo., Jan. 5, 1895.
“MarthaJ Shoemaker, 2209 S. 13th St., meoln
- “To Crutcher & Welsh, Dr
“Insurance. 402, 403, 404 N. Y. Life Bldg.

“To insurance premium advanced on policy No.
11-30-94, of Commercial Union Assurance Company,
Limited, held as collateral to loan No. 038,701. Sum in-
sured is $1,200. Rate 41.20. Term 3 yrs. If this amount
is promrtly remitted the policy will be filed with the
receivers of the Lombard Investment Company for the
benefit of the present owners of the mortgage. If not
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paid the receivers will call on the mortgage holder for
payment and the amount will be held by him as a lien
against the property.”

The mortgage referred to in the foregoing was one which
the plaintiff had given on the property in question to the
Lombard Investment Company, and by it transferred to
a third party. The mortgage contained an insurance
clause, and made the Lombard company plaintiff’s attor-
ney in fact, for the purpose of effecting or renewing in-
surance on the property for the bencfit of itself or its as-
signs. It seems to us the letter is ineffective either to
prove the fact of payment of the premium or of an offer
on the part of the defendant to insure the property. If
the letter be treated as that of the company, at most it
shows a waiver of payment of the premium as a condition
precedent to the contract of insurance becoming effective.
But the plaintiff does not plead a waiver, but payment of
the premium, and the court instructed the jury, in effect,
that payment of the premium was one of the facts the
plaintiff was required to establish to entitle her to a ver-
dict. That the letter in question does not tend to estab-
lish that fact seems clear.

Besides, we do not think this letter should be treated as
coming from the defendant or in any way binding upon
it. It is true that Crutcher & Welsh, who sent the letter
to the plaintiff, were agents of the defendant. But it is
not every statement of an agent that is binding on his
principal. The general rule is that the principal is not
bound by the admissions or declarations of his agent, unless
such admissions or declarations are made during the trans-
action of business by the agent for the principal, and
within the scope of the agency. 1 Jones, Evidence, see.
256. A valuable note on this point may be found fol-
lowing Pcople v. Vernon, 95 Am. Dec. 1, 72 (35 Cal. 49).
The letter purports to be a statement of an account be-
tween the plaintiff and the agents, personally, for a
premium advanced by them for the plaintiff. In other
words, it amounts to a statement that the agents had paid .
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their principal an insurance premium for the plaintiff
and a demand on her for reimbursement. The statement,
therefore, is not a declaration or admission made by the
agents during the transaction of business by them for their
principal, and within the scope of the agency, but made
while they were acting solely on their own account, and
dealing with a matter that concerned them and the plain-
tiff alone. That being true, the statement falls within
the rule above stated and is not binding on the defendant.
Without expressing any opinion as to the sufficiency of the
evidence to sustain a finding on other questions submitted
to the jury, it is clear to us that there is a total lack
of evidence to sustain a finding of payment of the premium
by the plaintiff, and, as that is one of the facts essential
to plaintiff’s recovery, under the theory upon which the
canse was submitted, the failure of the evidence upon that
point is fatal, and we recommend that the judgment of
the district court be reversed and the cause remanded for
further proceedings.

DUFFIE and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the distriet court is reversed and
the cause remanded for further proceedings according to
law.

REVERSED.

ST, JAMES ORPHAN ASYLUM, APPELLEE, V. MARY B.
SHELBY ET AL., APPELLANTS,

FiLED JANUARY 18, 1906. No. 14,013.

1. Jurisdiction: Quiering TirtrLE. The original jurisdiction of the dis-
trict court over an action to quiet the title to real estate is not
affected by the fact that incident thereto there is involved the
construction of a will.

2. Wills: AmeicUITY: PAROL EvIDENCE. Parol evidence is admissible
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to explain a latent ambiguity in a will, where such evidence is
necessary to enable the court to ascertain the intention of the tes-
tator,

APPEAL from the district court for Douglas county:
ABRAHAM L., SUTTON, JUDGE., Affirmed.

H. P. Stoddart, for appellants.
Smyth & Smith, contra.

JACKSON, C.

Joseph Creighton died leaving a will as follows:

“Know all men by these presents, that I, Joseph Creigh-
ton, of the Ciity of Omaha, in the state of Nebraska, being
of sound disposing mind and memory, do hereby make,
publish and declare this my last will and testament, as
follows:

“Imprimis, after the payment of all my debts and the
expenses of my funeral and the erection at my grave of a
proper stone to mark the same, I give and bequeath unto
the children of my daughter, Mrs. Mary Bridget Shelby,
certain lots situate in the city of Omaha aforesaid, whereof
I am seized, that is to say, lot eight (8) in block twenty-
two (22) lot two (2) in block twenty-two (22) and lot
four (4) in block sixty-one (61).

“Item. I hereby give and bequeath unto the Rt. Reverend
James O’Connor, Bishop of Omaha, if he shall survive me,
the following lands situate in the county of Douglas in
said state, that is to say, the northwest quarter of the
northwest quarter of section two (2) in township fifteen
(15) mnorth of range thirteen east of the sixth principal
meridian, the southwest quarter of the northwest quarter
of section thirty-five (35) and lot four (4) in said section
both in township sixteen north of range thirteen (13)
aforesaid, and also all that certain piece of land situate
in Dallas county in the state of Iowa known as the east
half of the northwest quarter of section twenty (20) in
township eighty (80) north of range twenty-eight (28). If
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the said Bishop O’Connor do not survive me then my will is
that the said land shall go to his successor as bishop of
Omaha. My wish and direction is that the said Bishop
O’Connor, if he survive me, or his said successor as bishop .
of Omaha, apply the said lands and the procecds arising
from the same or the sale thereof to some charity according
to his judgment, but I prefer that the same be applied to
the establishment or maintenance of an orphanage.

“Item. Subject to the charge thereon mentioned in the
next succeeding item of this my will, I do devise, be-
queath and will all the rest, residue and remainder of all
the property of which I may dic seized or possessed of to
my said daughter, Mary Bridget Shelby, in trust for her
children or such of them as shall be living at her death,
to take, have and hold the same and every part thercof and
the rents, issues, profits and interest avising therefrom for
the said children.

“Item. All of the property mentioned in the last above
item shall be charged with the sum of fifteen dollars per
week and to be paid by my said daughter for the support
and maintenance of the sister of my wife, Mary Furlong,
so long as she may live. My said daughter shall be execu-
trix of this my last will and testament.”

The testator never owned the southwest quarter of the
northwest quarter of section 35, township 16, range 13,
described in the bequest to the bishop of Omaha, but, in
addition to the other real estate described in the will, he
did own at the time the will was executed, and died seized
of, the southwest quarter of the southwest quarter of that
section, and, other than the tract last described and that
corrcetly deseribed in the will, he owned no other real
estate. Bishop O’Connor did not survive the testator, and
at his death was succeeded by Rt. Reverend Richard Scan-
nell as bishop of Omaha, who after the death of Creigh-
ton deeded to the plaintiff the real estate described in the
bequest to Bishop O'Connor. The defendants, Mary B.
Shelby and her children, after the will was admitted to

probate, eniered into the possession of the southwest quar-
41
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ter of the southwest quarter of section 335, township 16,
range 18, and claim title to the same under the residuary
clause of the will. The plaintiff claims title through the
conveyance by Bishop Scannell, and instituted this action
in the district court for Douglas county, reciting in its
petition that Joseph Creighton dicd October 16, 1893, leav-
ing the will set out above; that the will was admitted to
probate as the will of C‘reighton; alleging title to the dis-
puted tract in Creighton, both at the time of the execution
of the will and his death, and alleging that Creighton did
devise, and intended to devise, for the purpose stated in
the will, that tract; recited the death of Bishop O’Connor
and that the Rt. Reverend Richard Scannell became his
successor; set out the conveyance froin Bishop Scannell to
the plaintiff; that the defendants had cntered into the pos-
session of the disputed tract and claimed title theretg;
that their possession was wrongful and constituted a cloud
upon the title of the plaintiff to that tract, and concluded
with the following prayer: “That said mistake in the de-
scription of said } section be corrected; that the said will
be construed to convey the title of said Joseph Creigh-
ton to the said 8. W. % of the S. W. { of said section 35
to the said Dishop Scannell, and that the said Bishop
Scannell has conveyed the said title to this plaintiff; that
the said claims of the said defendants, whatever they
may be, together with said mistake in said will, be de-
clared to be a cloud on the plaintiit’s title; that the said
cloud be removed; that plaintiff’s title be quicted; that
plaintiff be put in possession of said property, and for
such other and further relief as justice and equity may
require.” There was a decree in the district court con-
forming to the prayer of the petition, and the defendants
have appealed.

Two questions are presented by counsel for appellant:
First, that the district court had no jurisdiction of the sub-
ject matter; and sccond, that the facts stated in the peti-
tion are not sufficient to constitute a cause of action.

It is urged that the action is one to secure the construc-
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tion of a will and over which the county court has exclu-
sive original jurisdiction. There should no longer remain a
doubt as to what original jurisdiction is vested in the county
court in the matter of settlement of estates. In Boales v.
Ferguson, 55 Neb. 565, an action involving the accounts of
an administrator, it was held that the county court had
exclusive original jurisdiction. In Williams v. Miles, 63
Neb. 859, the question was as to the jurisdiction to vacate
an order admitting a will to probate and for leave to pre-
sent and have filed an alleged posterior will, and it was
held that the county court had exclusive original jurisdic-
tion. While in Reischick v. Ricger, 68 Neb. 348, an action
by the administrator of the estate of a deceased heir
against the executor of an estate, in which it was claimed
that the representatives of the deccased had an interest
and for the recovery of money only, it was held that the
county court had original jurisdiction. And, finally, in
Youhgson v. Bond, 69 Neb. 356, the holding was that a
suit by the administrator with the will annexed for the
construction of a will, in order to enable him to admin-
ister the estate properly, was not maintainable in the first
instance in the district court, and that the county court
was not precluded from construing a will, in a proper
case, and determining the effect and meaning of a devise of
lands, so far as is necessary to give proper directions to
an executor or administrator with the will annexed, but
that the construction of the will in such a case is for the
information and benefit of such executor or administrator
only, in order to advise him what course to pursue; that
it adjudicates nothing beyond his rights and liabilities in
the execution of his office; that controversies between ad-
verse claimants under the devise, or between the executor
or administrator and persons claiming adversely to the
estate, will not be affected thereby. To the same effect is
Anderson v. Anderson, 69 Neb. 565. Our attention has
not been called to any authority holding that the district
court is without original jurisdiction in actions such as
the one here involved, although incident thereto the court
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is required to construe a will. In Reischick v. Rieger,
supra, it was said by Mr. Commissioner ALBERT:

“We do not wish to be understood, however, as holding
that the district court has no jurisdiction, under any cir-
cumstances, to construe a will. On the contrary, we can
readily conceive of actions of which the district court. has
original jurisdiction, wherein the construction of a will
would be necessarily involved.”

The plaintiff in this action seeks to quiet its title to the
real estate in controversy. In such an action the district
court has original jurisdiction, and such jurisdiction is not
defeated by the fact that there is necessarily involved in
the inquiry the construction of a will.

The second contention is based upon the proposition that
the cause of action stated in the petition is one which could
not be sustained except by the admission of oral evidence
for the purpose of correcting a mistake in a will. The
case of Seebrock v. Fedawa, 33 Neb. 413, seems to be de-
cisive of the question. In that case the testator devised
lots 4, 9 and the west half of 10, in block 32, in the city
of Lincoln. He was not the owner of lot 4, but did own
lots 3, 9 and the west half of 10, and those were all of the
lots possessed by him in that block, and it was held that
lot 3 passed by the will. Mr. Justice MAXWELL, speaking
for the court, said:

“While it is true that oral evidence cannot be admitted
to change the language of a written instrument, and par-
ticularly of a will, yet the universal rule at the present
time is to admit oral proof to show that one term was
used for another, or that an «ssential term, to make the
definition perfect, was omitted or erroneously stated. For
the purpose of arriving at the intention of the testator,
therefore, the will is to be read in the light of the sur-
rounding circumstances. * * * The rule in constru-
ing wills is, that although there may be errors in the de-
scription, either in the legatee or the subject matter of the
devise, it will not avoid the bequest if enough remains to
show with reasonable certainty what was intended. * * *
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It is evident that the testator intended to devise all the
lots he possessed in block 32 in the city of Lincoln, and
that lot 3 was intended in place of lot 4.”

~ The principle there invoked was involved in Second
United Presbyterian Church v. First United Presbytcrian
Church, 71 Neb. 563. We entertain no doubt that the tes-
tator in this case intended to devise the property in ques-
tion to the bishop of Omaha for the purposes stated, and
under the authority of Scebrock v. I'edaica, we so construe
the will.

In the closing paragraph of the brief on behalf of the
appellants, it is suggested that there is no competent evi-
dence to support the finding in favor of the appellee, be-
cause the deed from the bishop to the appellee carries the
same description as that found in the will. The deed,
however, recites the conditions of the will and is doubt-
less sufficient to convey whatever title the grantor re-
ceived from the testator.

The decree of the district court was right, and we recom-
mend that it be affirimed.

CC., coneur.

DUFrie and ALBERT, CC,,

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.,

~ ELizA B. HAWLEY ET AL., APPELLANTS, V. GEORGE VON
LANKEN ET AL., APPELLEES.

FrEp JANUARY 18, 1906. No. 14,071,

1. Equity: LacHES. - Courts of equity have inherent power to refuse
relief after undue and inexcusable delay independent of the stat-
ute of limitations,

2. Laches. In applying the doctrine of laches the true inquiry should
be whether the adverse party has been prejudiced by the delay in
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bringing the action and whether a reasonable excuse is offered
for the delay.

: DEMURRER. Where the laches of the plaintiff and the stale-
ness of his claim are apparent from the petition, objection may be
taken by demurrer.

4. Courts will take judicial notice of the changed conditions dur-
ing the past thirty-eight years as affecting the values of real
estate, and of the probability that during that time many wit-
nesses who were of mature years and discerning judgment in the
year 1865 have either died or permitted the ordinary events of
that period to pass from their memory.

APPEAL from the district court for Washington county:
LEE S. ESTELLE, JUDGE. Afirmed.

Herman Aye, R. 8. Hall, G. W. Covell and Wright &
Stout, for appellants.

- . 3

John C. Cowin, W. C. Welton, D. Z. Mummert, I. C.
Klicr, Clark O’Hanlon and E. B. Carrigan, contra.

JACKSON, C.

The plaintiffs seek in this action to set aside a deed of
conveyance executed by their ancestor, John Irwin. It is
charged in the petition that Irwin purchased the real estate
involved September 7, 1857 ; that he made a pretended deed
of the same December 2, 1865, to Samuel Irwin; that
John Irwin died intestate October 20, 1893, leaving no
widow, and that he was continuously insane and without
mental capacity to make a deed from the year 1856 until
his death. They assert title by inheritance. It is alleged
that the defendants are in possession and claim title
through the deed to Samuel Irwin, and mesne conveyances,
and that the defendants have no other title or interest in
the premises except certain tax liens, which the plain-
tiffs offer to liquidate by redemption. A general de-
murrer to the petition, interposed on behalf of the de-
fendants, was sustained and the plaintiffs prosecute an
appeal.

The principal contention as to the correctness of the
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judgment arises over the application of the doctrine of
laches to the facts stated in the petition. It is urged by
the plaintiffs that, under the well established and recog-
nized rule, the question of laches cannot be raised by gen-
eral demurrer. We find, however, no such established
rule. The courts have quite consistently held that, if the
laches of the plaintiff and the staleness of his claim are
apparent from the petition, objection may be taken by de-
murrer. Williams v. First Presbyterian Society, 1 Ohio
St. 478; Solomon v. Solomon, 81 Ala, 505; Furlong v.
Riley, 103 T11. 628; Abraham v. Ordway, 158 U. 8. 416, 15
Sup. Ct. Rep. 894.

It is next contended that the action is one for the re-
covery of the title or possession of lands, and that the
plaintiffs, within the statute of limitations, have ten full
years from the death of their ancestor within which to
institute their action, and under the rule of Michigan
Trust Co. v. City of Red Cloud, 3 Neb. (Unof.) 722, laches
will not be imputed to the plaintiffs who seek equitable
relief, unless the delay is sufficient to bar the correspond-
ing legal remedy. We are not reconciled, however, to
the belief that the court in that case intended to lay down
any such hard and fast rule. The first paragraph of the
syllabus is:

“Laches cannot usually be charged against a party for
failing to bring an action to enforce an equitable claim
if he acts within the time allowed by the statute of limita-
tions for commencing a corresponding action at law.”

The rule so stated is correct and not open to criticism;
it does not, however, militate against the right of a court
of equity to apply the doctrine, often stated and always
adhered to, that if by the delay and laches of the complain-
ant it has become doubtful whether the other parties can
be in a condition to produce the evidence necessary to a
fair presentation of the cause on their part, or it appears
that they have been deprived of any just advantage which
they might have had if the claim had been put forward
Lefore it became stale and antiquated, or if they be sub-
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jected to any hardship which might have been avoided by
more prompt proceedings, although the full time may not
have elapsed which would be required to bar any remedy
at law, the court will deal with the remedy in equity as if
barred. In the second paragraph of the syllabus in Abra-
ham v. Ordway, supre (15 Sup. Ct. Rep. 894), the rule is
thus stated:

“Independently of any statute of limitation, courts of
equity have inherent power to refuse relief after unduc
and unexplained delay, and where injustice would be done
by granting the relief asked, and the doctrine applies to

suits relating to land.”
~ In the body of the opinion Mr. Justice Harlan, speak-
ing for the court, said:

“The relief sought cannot be given consistently with the
principles of justice, or without encouraging such delay
in the assertion of rights as ought not to be tolerated by
courts of equity. Whether equity will interfere in cases
of this character must depend upon the special circum-
stances of each case. Sometimes the courts act in obedi-
ence to statutes of limitations; sometimes in analogy to
them. But it is now well settled that, independently of
any limitation prescribed for the guidance of courts of
law, equity may, in the exercise of its own inherent powers,
refuse relief where it is sought after undue and unex-
plained delay, and when injustice would be done, in the
particular case, by granting the relief asked. It will, in
such cases, decline to extricate the plaintiff from the posi-
tion in which he has inexcusably placed himself, and
leave him to such remedies as he may have in a court.of
law.” :

And also, where, from delay, any conclusion the
courts may arrive at must at best be conjectural, and the
original transactions have become so obscured by lapse of
time, loss of evidence, and death of parties as to render it
difficult, if not impossible, to do justice, the plaintiff will,
by his laches, be precluded from relief. 12 Am. & Eng.
Ency. Law (1st ed.), p. 550, and authorities there cited.
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And it is not even nccessary that the court should be satis-
fied that the original claim was unjust. 12 Am. & Eng.
Ency. Law (1st ed.), p. 551. In North v. Platte County,
29 Neb. 447, an action to restrain the payment of interest
on bonds issued in aid of a railway corporation, Mr. Jus-
tice MAXWELL used this language: .

“The action was brought nine years after the bonds were
issued and delivered and the plaintiff shows by his peti-
tion that he has been a taxpayer of Platte county during
‘many years past.” There are many cases holding that
such delay and laches will defeat an action where relief
would have been granted had the application been season-
ably made.”

The rule so stated is not in conflict with Michigan Trust
(0. v. City of Red Cloud, supra.

Where it is sought to apply the doctrine of laches inde-
pendent of the statute of limitations, the true inquiry
should be whether the adverse party has been prejndicel
by the delay in bringing the action, and whether a rea-
sonable excuse is offered for the delay, because if the delay
has resulted in no injustice to the adversary, or if it can
be excused upon reasonable grounds, then equity will not
refuse relief. Within the rule thug stated, have the plain-
tiffs, by their petition, shown themselves entitled to the
remedy? One of the plaintiffs is a daughter and the others
are the grandchildren of the ancestor through whom they
" assert title by descent. The ancestor conveyed the real
estate by deed, which they now seek to avoid, 28 years prior
to his death. The action for the relief sought was insti-
tuted on the 8th day of September, 1903 ; almost 38 years
after the execution of the deed, and within 42 days of 10
years after his death. The sole ground urged why they
ought to be permitted to recover is the insanity of the
grantor, which they say was continuous from the date
of the deed to the time of his death. It does not ap-
pear that the plaintiffs, or either of them, have at any time
been under any disability during the time within which
the ‘powers of the court might have been invoked . to es-
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tablish their right, nor is any other reason given why they
have not sooner instituted proceedings to assert such
rights.

On the other hand we cannot remain unconscious of the
situation of the defendants. For 38 years they and their
grantors have been permitted to rest in the belief that their
title was secure; nor can we close our eyes to the fact
of the changed conditions during that time, within which
the value of real estate has increased many fold, and dur-
ing which doubtless, many witnesses who were of mature
years and discerning judgment in 1865 have either died or
permitted the events of that period, in which they had no
personal interest, to pass from their memory. It does
not appear from the petition that the plaintiffs were with-
out notice of the condition of their ancestor at the time
he executed the deed, or of the fact of the conveyance itself;
and while they had no interest in the real estate at that
time such as would justify a resort to the courts on their
own behalf, yet self-interest should have prompted them
to make use of the means afforded by law to prevent a dis-
sipation of the estate of their parent through his insane
whims or desires. They should at least have taken steps
to have preserved to him during his lifetime what of right
was his, and to the extent that they failed to do so should
now be held accountable through lapse of time; nor should
they be permitted, even after his death, to appeal to their
technical rights under the statute of limitations, unless
their action was seasonable and so taken as to prevent the
least injustice to their adversaries. The absolute injus-
tice of permitting the plaintiffs, at this late hour, to reap
the reward of the industry of the defendants upon a mere
offer to reimburse them for the taxes paid out on the prop-
erty involved, is too apparent to require further notice.

It is evident that the trial court made no mistake in dis-
missing the plaintiffs’ bill, and we recommend that the
judgment be affirmed. :

DuFrFIE and ALBERT, CC., concur.
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. By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

PETER M. BACK ET AL. V. STATE OF NEBRASKA,
. Frep FEBRUARY 8, 1906. No. 14,457,

1. Contempt: JurrspicrioN. The district court has jurisdiction to pun-

2.

3

e

(<]

ish contempt by fine or imprisonment, or both.

Injunction: VIOLATING: JURISDICTION. By section 260 of the code a

judge of the district court at chambers is given jurisdiction to
enforce obedience of an injunction or restraining order, whether
the same was allowed by the court or by a judge thereof. He
has no jurisdiction to punish a violation of such order, as a crim-
inal offense, by imprisonment.

Courts: ADJOURNMENT: PRESuMPTIONS. Where the record shows an

order adjourning a term of the district court to a future day, and
judicial proceedings in the interval, it will be presumed, if neces-
sary to support the jurisdiction of the court over such proceed-
ings, that the order of adjournment was vacated, and the court
reconvened.

Contempt: TRANSFERRING CasE. Upon prosecution for contempt in

the district court, the judge before whom the cause is regularly
to be heard may refuse to transfer the cause to another judge of
the same court for hearing, unless it is made to appear by due
proof that a fair and impartial trial cannot be had before him,
or that some other ground for change of veénue prescribed by
statute exists. ’ ’

. INFORMATION: AMENDMENT. A prosecution for constructive
contempt is based upon an afidavit or information alleging the
facts constituting the contempt. If such information is amended
by interlineation in matter of substance, it must be reverified, and
there must be a trial thereon as upon a mew prosecution.

Injunction: VIOLATION: INFORMATION. In a prosecution for con-

structive contempt in the violation of a restraining order, the affi-
davit or information must set forth the acts constituting the viola-
tion. The general allegation that the defendant has disobeyed
the restraining order is not sufficlent to give the court jurisdic-
tion.
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7. Contempt: INFORMATION. A prosecution for contempt i “in the
nature of a prosecution for a crime,” and the afidavit or tnforma-
tion must state the acts constituting the offense with as great
certainty as is required in criminal proceedings.

ERROR to the district court for Douglas county: ABRa-
HAM L. SUTTON, JUDGE. Reversed and dismissed.

W. J. Connell, for plaintiffs in error.

Norris Brown, Attorney General, W. T. Thompson and
W. W. Slabaugh, contra.

SEDGWICK, C. J.

While the city council of Omaha had under considera-
tion the eraeting of an ordinance entering into a contract
on behalf of the city with the Omaha Gas Company pro-
viding for furnishing certain gas lights for lighting the
city, an action was begun in the district court for Douglas
county to enjoin these defendants and others as members
of the city council, and the mayor of the city from “passing
and approving” the ordinance in question. Application was
made to one of the judges of that court for a temporary
injunction. It appearing to the judge that notice should
be given the defendants before an injunction was allowed,
a time was fixed for the hearing, and in the meantime
an order was entered restraining the mayor and council
from passing and approving the ordinance. Afterwards,
it having been brought to the notice of the judge by affida-
vits filed with him that there had been an alleged violation
of the restraining order, the judge ordered an information
filed by the county attorney charging the defendants with
contempt of court. The information was filed accordingly,
and trial had, upon which these defendants were adjudged
guilty of contempt and sentenced to 30 days’ imprison-
ment in the jail of Douglas county. To reverse this judg-
ment they have brought the matter here upon petition in
error.

1. The record and briefs present a question of jurisdic-
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tion. There are two sections of the civil code which de-
fine contempts and provide punishment therefor. Pro-
cecdings to punish contempts, not committed in the
presence of tue court, when considered with reference to
the object for which such proceedings are taken, fall into
one of two classes: (1) They way be strictly punitive,
that is, to vindicate the majesty of the law, and the au-
thority reposed by law in the court or judge, and for
this purpose to inflict exemplary punishment; or (2) they
may be remedial, to compel and insure obedience to the
mandate of the law as expressed in some order of the court,
or judge, rather than to punish for a past offense. Ne-
braska Children’s Home Socicty v. State, 57 Neb., 765.
Section 260 of the civil code relates to the latter class. It
provides: “An injunction granted by a judge may be en-
forced as the act of the court. Disobedience of an injunc-
tion may be punished as a contempt by the court, or by
any judge who might have granted it in vacation. An
attachment may be issued by the court, or judge, upon
being satistied by affidavit of the breach of the injunction,
against the party guilty of the same; and he may be re-
quired, in the discretion of the court or judge, to pay a
fine not exceeding two hundred dollars, for the use of the
county, to make immediate restitution to ‘the party in-
jured, and give further security to obey the injunction;
or, in default thereof, he may be committed to close
custody, until he shall fully comply with such require-
ment, or be otherwise legally discharged.” By the first
clause character is given to the injunction order of g judge
sitting in chambers; it “may be enforced as the act of
the court.” By the second clause of the section a judge
of the court sitting in chambers may enforce the injune-
tion by punishing a disobedience thereof as a contempt,
and this he may do whether the injunction was allowed
by the court itself or by a judge of the court in chambers.
He may require the party guilty of a breach of the in-
junction to make restitution to the party injured, and to
give further security to obey the injunction, and he may
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enforce these requirements by imprisonment until they
be complied with, but he is not given power to punish a
past violation of an injunction as a distinet offense by im-
prisonment of the guilty party.

The general rule is that authority to pumsh for con-
tempt belongs exclusively to the court in which the con-
tempt is committed. Johnson v. Bouton, 35 Neb. 898.
Without the provisions of section 260 the court alone, and
not a judge thereof at chambers, could punish for con-
tempt. This section declares the power of the court before
whom the action is pending to punish for contempt, a
power which exists independently of the statute. It also
extends the power to punish to a judge of the court before
whom the action is pending, and as the judge, as dis-
tinguished from the court, obtains his jurisdiction from
this section of the statute, he must exercise it in ac-
cordance with its provisions and cannot exercise a greater
jurisdiction than is there given him. In Zimmerman v.
State, 46 Neb. 13, it is said in the opinion that the de-
- fendant “was arrested and brought before the court or
judge,” and later in the opinion there is language used
indicating that a judge, as distinguished from a court,
would have jurisdiction to punish a violation of a restrain-
ing order by imprisonment. It is not clear whether this
language was dictum only, since the opinion does not
show with certainty whether the proccedings were before
the court in regular session, or before a judge in vacation.
The defendant was restrained from diverting water from
its natural channel, and immediately violated the restrain-
ing order by diverting the water. The offense was a con-
tinuing one, and the defendant might properly have been
required by a judge at chambers to give security to obey
the order, and in default of so doing might be imprisoned
to enforce compliance. So far as the case appears to con-
strue section 260 to give a judge at chambers jurisdiction
to punish the violation of a restraining order by imprison-
ment, it is overruled. By section 669 of the code the
jurisdiction of the court itself to punish for contempt
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is recognized and declared, and without the limitations
upon the power of punishment which are contained in sec-
tion 260. There can be no doubt that under section 669,
and even without regard to its provisions, the district
court, being a court of general equity jurisdiction, could
punish disobedience of its lawful orders by fine or im-
prisonment, or both.

Since the judge as distinguished from a court, deriv-
ing his jurisdiction from section 260, is without power
to punish for contempt by imprisonment, it becomes im-
portant in this case to inquire whether these proceedings
were had before the court or before one of the judges of
the court sitting in chambers. The regular May term of
the district court for Douglas county in 1905 began on
the first day of May of that year, and continued from
day to day thereafter by regular adjournment until.the
Tth day of August. On that day the seven judges of the
court united in an order whereby the May term of court
was adjourned until the 18th day of September, and the
record shows that on the 18th day of September there was
a formal opening of the court, all of the judges being
present. The information in this case was filed on the
11th day of September. The defendants on the same day
entered “their appearance in open court,” and were ar-
raigned and entered a plea of not guilty. An adjourn-
‘ment was taken until the 13th day of September, when a
formal answer was filed by the defendants and the hear-
ing was begun. After the evidence was completed, an ad-
journment was taken until the 15th day of September, at
which time the argument was commenced, and in the midst
of the argument the information was amended. This
amendment and the objections taken thereto will be again
referred to. The argument was completed on the 16th day
of September and the court then took the matter under
advisement until the 20th day of September, at which
time the gcourt announced the finding that the defendants
were guilty of contempt.

- Tt is urged in the brief that this record is conclusive
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that these proceedings were had before the judge at cham-
bers, and not before the court. We do not think that
this contention is sustained by the record. In Green v.
Morse, 57 Neb. 391, it was held:

“An adjournment of court to a subsequent day in the
term is merely an intermission, and neither adjourns the
term nor deprives the judges of control of the proceed-
ings. Notwithstanding such an order the court may re-
voke it and reconvene before the time fixed in the order of
adjournment. Where the record shows an order adjourn-
ing to a future day in the term, and judicial proceedings
carried on in the interval, it will be presumed, in favor of
regularity, that there has been a reconvention and an ex-
press or implied vacation of the order of adjournment.”

The proceedings in this case purport to be in the court
itself. The information was “filed in the office of the clerk
of the district court,” and the record recites that “at the
May term of court, and on the 11th day of September,
1905, defendants were arraigned herein” All of the
journal entries recite that the proceedings were had at
the May term of court. The record recites that the de-
fendants appeared in open court and were arraigned, and
that the court heard the argument and the cause was sub-
mitted to the court. The rulings and orders all purport
to have been made by the court rather than by a judge in
chambers, so that the record brings the case within the
rule announced in Green v. Morse, supra. These proceed-
ings must be held to have been before the court, and there
can be no doubt of the jurisdiction of the court to punish
dizobedience of its orders by imprisonment.

2. The defendants applied for a transfer of the hearing
of the contempt proceedings to one of the other judges
of the district court. This application was supported by
an affidavit, which at some length recites various facts
and circumstances tending, as was alleged, to show that
the judge before whom the proceedings were pending was
prejudiced against the defendant. This affidavit con-
cludes as follows: “Affiant further says that he is and has
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been upon friendly terms with his Honor Judge Sutton,
and believes him to be honest -and usually fair and im-
- partial, but believes that for some reason Judge Sutton
has an extreme bias or prejudice in this contempt matter,
and affiant feels constrained to make this affidavit setting
forth the facts hercinbefore narrated for the fair considera-
tion of his Honor Judge Sutton to be passed upon by him
in such manner as may seem reasonable and proper.”  Sec-
tion 61 of the code provides for a change of venue when
“jt shall be made to appear to the court that a fair and
impartial trial cannot be had in the county where the
suit is pending, or when the judge is interested or has
been of counsel in the case or subject matter thereof, or
is related to either of the parties, or is otherwise disquali-
fied to sit.”

In Le Hane v. Statc, 48 Neb. 105, it is said: “There are
other provisions of the statute allowing judges of different
districts to hold court for one another; and in the first
district, where this action arose, there are two judges.
Where for any reason a case is of such a character that
there would be any impropriety in the judge before whom
it would in its orderly course go for trial presiding at
the trial thereof, there is certainly nothing improper, by
a respectful application for that purpose, in calling the
facts to the attention of the judge and requesting that
another judge of that district, or of some other district,
be called in to try the case.”

And so in the case at bar, if the judge to whom the
application was addressed had considered the circum-
stances such as to make it proper to tramnsfer the pro-
ceedings to another judge, certainly no objection could
have been made to his so doing. If the evidence before
the judge had been of such a character as to establish
the fact that a “fair and impartial trial” could not be had
before him, it would have been his duty to transfer the
case. The affidavit, however, did not contdin any allega-
tion to the effect that a fair and impartial trial could not
be had before the judge to whom the application was made.

42
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The affidavit was made by the attorney for the defendants,
and the above language quoted therefrom shows that the
transfer of the case was not applied for as a matter of .
right, and fails to show that the defendants themselves
believed that the supposed bias or prejudice of the judge
was of such a nature that they could not have a fair and
impartial trial before him. The application was rather
an attempt to induce the judge upon his own motion to
transfer the cause, and the evidence is not of such a
nature as to show that the judge abused his discretion in
refusing so to do. A judge is not disqualified to sit as
a court to try a charge of contempt by the fact that the
alleged contempt consists in disobedience of an order made
by him. The facts proved must clearly show that an
impartial trial could not be had before him.

3. It has already been stated that after the defendants
had answered to the information, and the evidence had
been taken, and the opening argument for the prosecution
finished, and while the defendants’ counsel was making his
argument to the court, the prosccution requested leave to
amend the information. Leave was granted, the informa-
tion was amended, and this action of the court is assigned
as error. The information contained a copy of the re-
straining order which it was alleged was violated. It
restrained the defendants therein, who were the mayor
and the members of the city council, “and each of them
from passing and approving the ordinance now pending
before the city council of the city