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State v. McMonies.

STATE OF NEBRASKA, EX REL. C. E. MOMONIES, V. CHARLES
MCMONIES.

Frep JANUARY 3, 1906. No. 13,973.

1. Villages: Poor-HALLS, REGULATION OF. The charter of villages con-
fers on the trustees of the village power to regulate billiard and
pool-halls, but not to supress them. Authority to regulate does
not give power to suppress.

2. Mandamus: PREMATURE ACTION. An ordinance of the village of
Lyons required the proprietors of pool and billiard-halls to pay
an annial occupation tax, which was to be paid on the second
Tuesday of May or as soon thereafter as they became liable to
the tax by engaging in the business. The relator on the first
Tuesday in May tendered to the village treasurer the tax required
on five tables, which the treasurer refused to accept, and there-
upon relator immediately brought this action to compel him to
take and receipt for the money. Held, That, the tax not being
due or payable until the second Tuesday in May, the action was
prematurely commenced and the writ properly denied.

ERROR to the district court for Burt county: EDMUND
M. BarTLETT, JUDGE. Affirmed.

Bowes & Hodder and J. A. Singhaus, for plaintiff in
error.

P. E. Taylor and E. D. Wigton, contra.

DuFFIE, C.

The first, third, fourth and seventh sections of ordinance
No. 84 of the village of Lyons, Nebraska, are in the fol-
lowing language:

«Qection 1. Each and every person, firm and association,
corporation, or other organization, carrying on the occupa-
tion or business hereinafter mentioned, within the cor-
porate limits of the village of Lyons, Nebraska, shall pay
to the treasurer of said village annually, as a tax upon
said occupation, or business, from the first Tuesday in May
of each year the sums hereinafter provided.”
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“Section 3. There is hereby levied an annual tax upon
occupation and business carried on within the limits of
said village of Lyons, Nebraska, as follows: Billiard and
pool-halls and places using similar tables for amusement
or gain, first table $25, each additional table $15, bowling
alleys,” ete.

“Section 4. No demand shall be necessary for said taxes,
but all persons subject to pay tax under this ordinance
shall attend at the office of the city treasurer and pay the
same on the second Tuesday of May, or, if they shall not
be engaged in any business or occupation subject to tax
under this ordinance on the second Tuesday of May, then,
as soon as they shall be subject to pay such tax by engag-
ing in an occupation or business which is taxed under
the provisions of this ordinance or upon publication of this
ordinance.”

“Section 7. If any tax unpaid under the conditions of
this ordinance shall not be paid when the same by terms
of this ordinance becomes payable, then the nonpayment of
said tax shall be deemed a misdemeanor and the party so
offending shall be fined not less than $5 nor more than
fifty dollars.” .

The relator, C. E. McMonies, was the proprietor of a
billiard and pool-hall in Lyons during the year 1903, and
on May 3, 1904 (it being the first Tuesday of May), he
tendered to Charles McMonies, the treasurer of said vil-
lage, the sum of $85, being the tax required on four pool
tables and one billiard table for the year 1904. The treas-
urer refused to accept the money, and the relator immedi-
ately commenced this action, asking a writ of mandamus
requiring him to do so and to issue a receipt therefor.
The district court refused the writ, and the case is brought
here for review.

The respondent defends upon two grounds: (1) That,
by an ordinance passed subsequently to the tender, but
prior to the trial of the case, it was made unlawful for any
person to keep for public use or hire or gain within the
village of Lyons any billiard or pool-hall or any billiard
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or pool-tables. (2) That the tender of the tax was pre-
maturely made. Two ordinances were introduced in evi-
dence, each of which was passed after the commencement
of this action, but before the trial in the district court.
Each of the ordinances makes it illegal to operate pool and
billiard-halls for hire within the village of Lyons. Nu-
merous objections to these ordinances are made by the re-
lator, and it is urged that there was such irregularity in
their passage that they are absolutely void. We do not
care to examine these objections in detail, but base the con-
clusion at which we have arrived upon the ground that
the village trustees have no authority to pass an ordinance
making it illegal to maintain a billiard and pool-hall
within the limits of the village. In Morgan v. State, 64
Neb. 369, this court, referring to billiard-halls, said :

“The interests of peace, good order and public morality
require that the billiard and pool room should be con-
ducted according to such rules and standards, and sub-
ject to such restrictions, as may be prescribed by the
municipal authorities. Such a room is not, we concede,
per se a nuisance, but without regulation and supervision
it is likely to become so anywhere, and in a village it is
apt to degenerate into a trysting-place for idlers and a
nidus for vice.”

The plaintiff’s pool-hall not being a nuisance per se,
and the village authorities having no right to suppress it,
as such, until by its management and conduct it be-
comes a nuisance in fact, what are the powers of the vil-
lage board in dealing with it and other like places? Sub-
division T of section 39, article I, chapter 14, Compiled
Statutes 1903 (Ann. St. 8639), confers upon cities of the
second class power “to restrain, prohibit, and suppress
billiard tables and bowling alleys kept for public uses”;
but section 40 (Ann. St. 8680) of the same chapter which
relates to villages, provides that this class of municipali-
ties “shall have the rights, powers, and immunities here-
inafter granted, and none other, and shall be governed by
the provisions of this subdivision.”
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It is familiar law that a municipal corporation has such
powers only as are expressly granted inm its charter, and
those fairly implied in or incident to the express grant.
1 Dillon, Municipal Corporations (4th ed.), sec. 89, gives
the following as the rule relating to their powers: “It
is a general and undisputed proposition of law that a
municipal corporation possesses and can exercise the fol-
lowing powefs, and no others: First, those granted in ex-
press words; second, those necessarily or fairly implied in
or incident to the powers expressly granted; third, those
essential to the declared objects and purposes of the cor-
poration—not simply convenient, but indispensable. Any
fair, reasonable doubt concerning the existence of power
is resolved by the courts against the corporation, and the
power is denied.” State v. Irey, 42 Neb. 186; Sexson v.

" Kelley, 3 Neb. 104 ; Hurford v. City of Omaha, 4 Neb. 336,
and other cases in our own reports recognize this rule as
the one proper to be applied in cases dealing with the
power of the municipalities of this state. It is quite evi-
dent from the provisions of section 40, above referred to,
that we must look to the language of the statute follow-
ing section 40, and relating exclusively to villages, to
ascertain the powers possessed by such municipalities.
Section 46 (Ann. St. 8686) confers upon a village numer-
ous general powers, but none relating to billiard and pool-
halls, unless such halls can be classed as places of “amuse-
ment,” which may be “licensed and regulated.” The only
other provision which may be fairly construed to cover the
control of a billiard or pool-hall by the village authorities
is found in subdivision VIII of section 69 (Ann. St. 8719)
and is as follows: “To raise revenue by levying and col-
lecting a license tax on any occupation or business within
the limits of the city or village, and regulate the same by
ordinance.” 1If billiard and pool-halls are included in sec-
tion 40 under the term “other amusements,” the village
may license and regulate such business; and by the ex-
press language of subdivision VIII of section 69 such
places or business may be “licensed and taxed and the con-
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duct of the business ‘regulated” by ordinance.” It is
familiar law that the power given a municipality to “reg-
ulate” does not authorize it to suppress or prohibit a trade
or business, as the very essence of regulation is the ex-
istence of something to be regulated. Horr and Bemis,
Municipal Police Ordinances, sec. 30; State v. Mott, 61
Md. 297, 48 Am. Rep. 105.

It is urged on behalf of respondent that the village has
power to prohibit pool and billiard-halls under the general
welfare clause of its charter. It cannot be disputed, we
think, that, in the absence of express authority, the vil-
lage has no power to prohibit or suppress any lawful
business, recognized as such by the laws of the state. As
we have already seen, billiard and pool-rooms are not
nuisances per se, and the statutes of the state recognize the
keeping of such halls as legal and lawful, except that
minors shall not be allowed to play at the game or to be in
or upon the premises so occupied. (Cr. code, sec. 222.) We
conclude, therefore, that villages have no authority to pro-
hibit or suppress billiard and pool-halls within their limits.

The defense that the tender of the tax was prematurely
made must, we think, be sustained. By the express pro-
visions of the ordinance, those liable to the tax were to
appear at the office of the city treasurer on the second
Tuesday of May, and make payment. It is urged by the
relator that, because the fiscal year for villages commences
on the first Tuesday of May, the tax may be paid at any
time after that day. In other words, that the tax became
"due at the commencement of the fiscal year, but the ordi-
nance extended the time of payment until the second Tues-
day of May, after which time the tax became delinquent,
and the party in default might be proceeded against for
nonpayment. We are not inclined to accept this view of -
the case. In the absence of this ordinance, the relator
was not required to pay any tax. Of necessity, the ordi-
nance imposing the tax must fix a time for its payment.
Otherwise there could be no delinquency and no prosecu-
tions for nonpayment until the last day of the fiscal year,
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and perhaps not then. So, also, should the treasurer of
the village be informed by the terms of an ordinance of the
date when any money coming to the village becomes due
and payable. 1Ile is not required to accept the money
of a taxpayer until the tax is due. The taxpayer cannot
make him the custodian of a fund until by law he is re-
quired to receive it. It would be a question of some
doubt whether the treasurer’s bond would be liable for
taxes paid before their maturity, but whether so or not,
it is clear to us that the treasurer cannot be burdened with
the safe-keeping of funds until, by the terms of the law
or ordinance under which they are paid, they have be-
come due and payable. Upon the ground, therefore, that
the tender of this tax was prematurely made, we recom-
mend that the judgment of the district court be affirmed.

ALBERT and JACKsON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED,

- DAVID ROE, APPELLEE, V. HOWARD C'OUNTY ET AL., APPEL-
: LANTS. '

FiLEp JANUARY 3, 1906. No. 14,020.

1. Appeal: TrIAL DE Novo. In appeals in equity cases, this court will
examine the evidence and arrive at an opinion of the facts es-
tablished, uninfluenced by the conclusion arrived at by the trial
court, except in so far as a presumption in support of such con-
clusions is derived from the opportunity which the trial judge has
.of seeing and hearing the witnesses, and of judging their candor,
their knowledge of the facts, their intelligence, and bias, or
partiality, if any is exhibited.

2. Surface Water, Diversion of. Where water, be it surface water, the
result of rain or snow, or the water of springs, flows in a well-
defined course, be it ditch or swale or draw in its primitive condi-
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tion, and seeks its discharge in a neighboring stream, its flow
cannot be arrested or interfered with by a landowner to the
injury of the neighboring proprietors, and what a private pro-
prietor may not do neither can the public authorities, except in
the exercise of the right of eminent domain.

3. Roads: CONSTRUCTION: DAMAGES: PresumpTioN. The court will
not presume that the commissioners appointed to assess damages
to the owners of land over which it runs, considered it necessary,
in the proper consiruction of the road, to divert the water, nat-
urally seeking an outlet in a draw, and conduct it in an artificial
ditch along the highway for a mile or more and there discharge
it in such manner that it damaged the land of the plaintiff, or
that plaintiff was allowed damage Tor such disposition of the
water.

4. An easement by prescription can be acquired only by an adverse
user for ten years, and the commencement of the time required
for the prescription to ripen dates from the time when the party
was damaged or had a cause of action arising from the adverse
user.

ApPPEAL from the district court for Howard county:
JOHN R. HANNA, JUDGE. Affirmed.

Frank J. Taylor and T. T. Bell, for appellants.
4. A. Kendall and W. H. Thompson, contra.

»
DurFIE, C.

The decree of the district court contains findings upon
all the issues made by the pleadings with an exception
hereinafter referred to. These findings, together with a
plat of the surrounding country introduced by the plaintiff
present the matter in dispute between the parties in as
brief and clear a manner as any synopsis of the pleadings
which we could make. After a general finding for the
plaintiff the decree continues as follows:

“The court further finds that at the time this action was
commenced and previously thereto the plaintiff was a resi-
dent taxpayer of the said county of Howard, and was the
owner and in possession of the southeast quarter of sec-

tion 82 and the northwest quarter of section 33, and that
32
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Miles Carter was the owner and in possession of the south-
west quarter of 33, all in township 14 north, of range 10
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west, in said county. The court finds that at the said
times, A. L. Warne was the owner and in possession of
the northwest quarter and the south half of the southwest
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quarter of section 4, and that J. M. Martin was the owner
and in possesion of the southeast quarter of section 5,
all in township 13 north, of range 10 west, in said county.
The court finds that sections 4, 8, 9, 16 and 17, in said
township 13, are low, flat and nearly level lands, and are
wet and swampy during a great portion of the year, and
that a large amount of surface and seepage waters collect
thereon and flow therefrom. The court finds that said
surface and seepage waters, by the processes of nature,
formed and gathered into a draw or a low drain and water-
course known as the ‘Warne draw,” which watercourse
runs in a northeasterly course or direction from the land
of said Martin into the public road running north and
south between sections 4 and 5, and in an easterly direc-
tion across said road, and then in a northeasterly direction
across the lands of said Warne and one George Gans, who
owns the north half of the southwest quarter of section
4, lying between the two tracts of the said Warne, thence
on across lands of the said Warne, and across the lands
of the said Carter, and several miles to the Loup river.
That the said draw or watercourse is deeper than the
surrounding lands, and has well-defined banks and an
open course in some places, and is fed by springs, and the
surface and seepage waters from sections 8, 9, 16 and.
17 aforesaid, and that said waters have constantly flowed
in said draw and watercourse for many years, and that
said draw and watercourse is the only natural course and
outlet for said waters, and that said northeasterly diree-
tion is the only natural direction for said waters to flow
and the only direction that they did flow previous to the
acts complained of by plaintiff, and that said waters
never did flow down said road in a northerly direction, nor
_at the place or in the place where the same now flow,
previous to the acts complained of by the plaintiff. The.
court finds that after the road between sections 4 and 5
and 32 and 33 was opened to public travel, and, to wit,
in the year 1887, a culvert was built by said county across
said road at the point where said Warne draw and water-
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course crosses said road, to enable the waters coming
down said draw to pass thereunder and provide a safe
crossing for the public over said draw, and that the dirt
was taken from the sides of the road near said culvert to
grade the approaches to said culvert, and that thereafter,
in the year 1893, said culvert was washed out by the waters
coming down said draw and was swept to the cast side of
the road, and said watercourse became filled up where it
crossed said road and remained so until the year 1897,
when the proper authorities of said county ordered it
opened, and a new culvert built; that said new culvert
was built during said year last mentioned, being 16 feet
in length, and about 8 feet wide, and 3} feet high, to
enable water to pass thereunder, and more dirt was taken
from the sides of the road to grade the approaches to said
culvert, thercby making ditches at the sides of the road for
a short distance from said culvert. The court finds that
in the year 1891 the said A. L. Warne opened a ditch along
the west side of said road, running north and south be-
tween sections 4 and 5 and 32 and 33; that the southern
terminus of said ditch, so constructed, was at the west end
of said culvert constructed across said Warne draw as
aforesaid, and that the northern terminus of said ditch,
so constructed, was about 25 rods south of the quarter
section corner between said sections 32 and 33, and that
said Warne worked on said .ditch from time to time dur-
ing several years thereafter; and that said work was with-
out authority and not authorized by the properly consti-
tuted authorities of said county, and was constructed for
the purpose of draining the water coming down said
Warne draw from said Warne’s land and carrying it north
in said ditch, along said road, to the northern terminus
of said ditch, where it was discharged in said road, and
from there it went onto the land of Miles (‘arter, and
from there onto the land of the plaintiff in section 33; that,
in passing down said ditch, the same overflowed and went
upon the land of the plaintiff in section 32 continuously
and in large quantities in the year 1903, to the damage of
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plaintiff’s crops growing on said land. The court finds
that in the year 1899 and thereafter the county authorities
of said county assumed control of said ditch, excavating
and greatly enlarging the same, and made use of said ditch
to convey the waters coming down said draw in a northerly
direction, and thereby changed the course and direction of
the water from its natural course, and that said authorities
thereby permitted said water to be discharged into the pub-
lic road, there to pass onto the lands of plaintiff to his
damage. The court finds that previous to the commence-
ment of this action plaintiff notified and requested the de-
fendant Lauritsen, road supervisor, and other defendants
as county commissioners, to fill up said ditch and stop
the flow of water upon plaintiff’s land, which request was
not granted. The court finds that the natural and only
course for said water to flow is across the road in an
easterly direction at the culvert, and thence in a north-
easterly direction, across the lands of said Gans and
Warne, and not in a northerly direction along the pub-
lic road, and that the action of said Warne and of the said
defendants in constructing and extending said ditch, and
continuing and maintaining same so as to divert said
water from its natural course and cast it into the public
highway and upon the lands of plaintiff, was and is wrong
and unlawful, and was not made and is not maintained
for the purpose of properly and lawfully constructing and
maintaining said public road, but was and is for the pur-
pose of draining said waters from the lands east of said
road, and that the money expended from the public funds
of said county for said purpose is an improper and unlaw-
ful use of the public funds of said county and is unlawful.
The court finds that, in the construction of said ditch as
aforesaid, on the west of said road from said “Warne
draw” north to a point about 25 rods south from the quar-
ter section corner between said sections 32 and 33, which
was the north terminus of said diteh, it was constructed
through a ridge or slight elevation of land which is located
at or about the northeast corner of the southeast quarter
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of said section 5, and that, in order to permit said water
to flow down said ditch, it was necessary to dig said ditch,
at said last mentioned point, about 4 feet deep, and that,
at said last mentioned point, the natural level of the land
was about 3 feet higher than the natural level of the base
of said “Warne draw” where it crossed said road, and
from which point said ditch was constructed, and that
from this northeast corner of the southeast quarter of said
section 5 north on the line of said ditch the natural flow,
drainage and flow of the water was in a northern direction
toward Lake Creek draw, and that from this last men-
tioned point south the natural drainage and flow of the
water was in a southern and southeastern direction to-
ward said ‘Warne draw.’

“The court finds that the plaintiff has sustained dam-
age in the sum of $30, and that the injunction heretofore
granted in this case should be and the same is hereby sus-
tained, and the defendant, county of Howard, and the de-
fendants, Frank Rork, George Irvine and 8. M. Sonderup,
county commissioners of said county, and their successors
in office, and the defendant, Hans N. Lauritsen, road su-
pervisor of Cleveland precinct in said county, and his suc-
cessors in office, are each and all, individually and col-
lectively, perpetually enjoined and restrained from al-
lowing or permitting any water coming down said ‘Warne
draw’ from above, or south of the culvert across said
draw in the road between sections 4 and 5 in said town-
ship and range, to flow down said ditch north of said
‘Warne draw’ on the west side of said road between said
sections or upon plaintiff’s land in said sections 32 and 33
as aforesaid.

“Tt is further considered and ordered that the said de-
fendants, and their successors in office, shall cause said
ditch on the west side of the road running north between
sections 4 and 5 to be filled up at such points or places
north on said culvert over said ‘Warne draw,” at or near
to the northeast corner of the southeast quarter of said
section 5, as shall effectively and permanently prevent any
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water coming down said ditch, or from the road, from pass-
ing down said ditch to the north, and such filling shall
be permanent and lasting, and of such character as to be
effective, and the ground to be replaced therein in a
natural and substantial condition, the same as it was be-
fore said ditch was first constructed, and such as will re-
store the water in this locality to its natural course, and
that such excavations shall be made under said culvert
constructed across the ‘Warne draw’ as shall make the
bottom of said culvert as low as or lower than the base
of the ditch located west thercof in said road, so as to
permit the water flowing and accnmulating in said ditch
to pass through said culvert on the east thereof, and to
make such other and further excavations at said point as
will enable said water coming down said draw to pass to
the eastward under said culvert, and out of the said road
through the natural course of said “Warne draw’ onto the
lands of the said YWarne and Gans.”

The appellants insist that the decree is not supported
by the evidence, and from that fact alone it should be re-
versed. Wé concede the claim made by appellants that,
under the statute and the holding of this court in Faulk-
ner v. Simms, 68 Neb. 299, it is our duty to examine the
evidence and arrive at an independent judgment relating
to the facts established therefrom, but, as well stated in
that case, the trial court has advantages denied to the ap-
pellate court in many particulars where the witnesses are
orally examined upon the trial. Where the testimony of
witnesses is taken in the form of depositions and consists
wholly of written evidence, the appellate court is as well
qualified to judge of the credit and force to be given the
evidence as the trial court, but it cannot be disputed that
the apparent candor, knowledge and intelligence of the
witnesses are matters of which the trial court has a bet-
ter opportunity to judge than can we from a reading of
the cold written record brought before us. To that extent,
but no further, there should be a presumption in favor
of the findings of the trial court. These are matters which
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we cannot overlook, and which to some extent should go
to support the findings, unless a careful consideration of
all the evidence convinces us that there is a preponderance
against such findings. The matter is one of importance,
not only to the parties, but to the state at large, and we
have tried to give it the full consideration that it de-
mands.

We are satisfied that what is known as the “Warne
draw” is the outlet for the surface water received on
quite an extent of country lying south of the bridge cross-
ing that draw and where the ditch complained of com-
mences. The rule relating to gathering surface water
in a ditch and discharging it in a volume on the lands
of another has been well settled in this state. While one
may fight surface water and protect his premises against
it by the use of reasonable means, he cannot collect it in a
large body and flow it onto the land of a lower proprietor
to his injury. Todd v. York County, 72 Neb. 207, and
cases there cited. In Chicago, R. I. & P. R. Co. v. Shaw,
63 Neb. 380, it is said:

“It would be an unfortunate rule of law which would
allow a railroad company, or any other proprietor of land,
to erect an embankment across a ravine in which a large
body of water is accustomed to run during the rainy sea-
sons or upon the melting of snow without making the
necessary provision for its flow in the usual manner.
* * * We regard it as now settled by the former de-
cisions of this court that a railway company, or other
proprietor of land, cannot throw an embankment across
a ravine or draw, into and through which the surface
water of a large scope of country is accustomed to flow,
without providing adequate means for the usual flowage of
the water naturally seeking such an outlet.”

This case was referred to and followed in fissouri P. R.
Co. v. Hemingiway, 63 Neb. 610, and the law is now ap-
parently well established that, when surface water flows
by a well-defined and natural course upon lower lands,
that flow cannot be interfered with by either the upper or
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lower proprietor. Wharton v. Stevens, 84 Ia. 107. In
that case it is said:

“But where surface water has a fixed and certain course
as a swale, though it may be narrow or broad, its flow
cannot be interrupted to the injury of an adjoining pro-
prietor.” .

In this case the finding of the court, which we think
well supported by the evidence, is as follows: “That the
said draw or watercourse is deeper than the surrounding
lands, and has well-defined banks and an open course in
some places, and is fed by springs, and the surface and
seepage waters from sections 8, 9, 16 and 17 aforesaid,
and that said waters have constantly flowed in that draw
and watercourse for many years, and that said draw and
watercourse is the only natural course and outlet for said
waters.”

It is well settled that what would be illegal in the dis-
position of surface or other waters in a private individual,
is likewise illegal when attempted by the public authori-
ties, unless by agreement, or in the exercise of the power
of eminent domain and by the payment of damages, the
public authorities have acquired the right to collect and
discharge the water upon the land of another. In Young
v. Commissioners of Highways, 134 I11. 569, 25 N. E. 689,
it is saia:

“The commissioners of highways, where they undertake
to drain a public highway, possess the same rights, and are
to be governed by the same rules, as adjoining landowners
who may undertake to drain their own lands, except where
they may be proceeding under the eminent domain laws
of the state.”

And Patoka Township v. Hopkins, 131-Ind. 142, 30 N, E.
896, is to the effect that the public authorities cannot col-
lect in artificial ditches, along the side of the road, surface
water which naturally flows away from the road, and by
a culvert conduct it all on one side, thereby causing it to
. be thrown on the land of a proprietor on that side. In
Churchill v. Beethe, 48 Neb. 88, the complaint was that
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the authorities raised an embankment along the highway
in such a manner as to change the course of surface water
accumulating on the land west of the highway so as to
cause it to flow upon the land of the plaintiff, whereas,
before the embankment was constructed, such water flowed
over the land north of plaintiff’s; and second, that the de-
fendants were about to build a culvert across the highway
in such a manner as to turn the accumulated surface
water from the land to the west in a body upon the plain-
tiff’s land. Relating to the second cause of complaint
the court said: “It is needless to say that such an act by
a private proprietor would be unlawful, and that relief
could be had against it.” And it then proceeds to show that,
under the circumstances of that case, it must be presumed
that the plaintiff had received, or had an opportunity to
receive, compensation for his damages when the highway
was originally constructed; in other words, that the neces-
sity, for this work and the damages to plaintiff arising
therefrom had been taken into account by the commis-
sioners appointed to assess his damages when the road
was opened. The case clearly recognizes the rule that the
public authorities have no greater rights than a private
proprietor to collect and discharge water upon the land of
another, except in cases where the damages to that other
have been ascertained and paid, or where the opportunity
has been offered him to claim his damages on the construc-
tion of the improvement and he has neglected to do so.

In this state all section lines are made public highways,
and, when opened, damages are assessed in favor of ad-
joining proprietors for any injury that may be done their
premises from the proper construction and maintenance
of the highway. ' It is undoubtedly true that the plaintiff
in this case has been awarded the damages sustained for
the opening of the highway across his land, or which might
accrue to his premises in consequence of any necessary
work done in the proper construction and maintenance
thereof, but it cannot, we think, with any degree of reason,
be claimed that the commissioners appointed to assess
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the damages for the opening of this highway conceived it
to be necessary to take the water from the “Warne draw,”
and conduct it north along the highway and discharge it
into the road and upon the lands of the plaintiff, as has
been done in this case. It would be unreasonable to sup-
pose that any commission appointed to award damages
could believe that such disposition of the water was either
necessary, or would be attempted, in the proper construc-
tion of the highway, and the court has specially found
that constructing and extending the ditch complained
of was not done, and that the ditch is not maintained, for
the purpose of properly and lawfully constructing and
maintaining said public road, but was for the purpose of
draining said waters from the lands east of said road.

~ The appellants’ claim of an easement acquired to dis-
charge water upon the plaintiff’s land cannot be sustained.
An easement by prescription can be acquired only by an
adverse user for ten years (Omaha & R. V. R. Co. v. Rick-
ards, 38 Neb. 847) ; and in cases of this character the pre-
scriptive right will not commence to run until some act or
fact exists giving the party against whom the right is
claimed a cause of action. Where a right by prescription
to maintain a railroad bridge, and change the current of a
stream and injure the land of a riparian owner below, by
causing it to wash-away his land, is claimed, the com-
mencement of the time required for the prescription to
ripen is not from the erection of the bridge, but from the
first actual damage to the land consequent on the erection
of the bridge. FEells v. Chesapeake & 0. R. Co., 49 W. Va.
65.

There is no evidence in the record that the plaintift or
those from whom he acquired title to the land were dam-
aged, or acquired any cause of action in consequence of
water discharged upon their land from this ditch, and no
evidence that water from the ditch reached the land, for
a period of ten years prior to the commencement of the
action. On the whole case we think that the finding
of the district court is well sustained by the evidence, and



460 NEBRASKA REPORTS. [VoL. 75

Burdick v. Sons & Daughters of Protection,

that the law entitles the plaintiff to the relief afforded by
the decree, and we therefore recommend its affirmance.

ALBERT and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is

AFFIRMED.

FRANK O. BURDICK V. SONS AND DAUGHTERS OF PROTEC-
TION.

FILEp JANUARY 3, 1906. No. 14,063,

1. Beneficial Associations: OFrIcERS: SALARIES. A fraternal benefit
society, whose governing power in relation to fees and salaries
to be allowed the officers of the order is vested in an executive
committee, is not bound by acts of the members of the society,
nor can a proposition, made to the delegates of a convention of
the organization by one who is a candidate for office, relating
to his fees, if elected, be regarded as a contract, in the event
of his election, in the absence of any agreement with the govern-
ing body after such election*

2. Estoppel. One cannot attack the validity of a delegate meeting
of a society where he participates in the meeting and becomes a
candidate for one of the offices to be filled.

Error to the district court for Lancaster county: ArL-
BERT J. CORNISH, JUDGE. Reversed with directions.

L. D. Holmes, for plaintiff in error. -
Frank J. Kelly, contra.

Durrig, C.

Sometime previous to January 16, 1901, the officers of
the supreme lodge of the Sons and Daughters of Protec-
tion attempted to sell and transfer the membership of said
order and all its property and records to the Bankers’
Union of the World. Many of the members were dissatis-
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fied with this attempted transfer, and delegates from about
40 of the subordinate lodges met in the city of Lincoln Jan-
uary 16, 1901, for the purpose of resisting said sale and to
perpetuate their organization. At this meeting it was de-
termined to reorganize the order and to elect a new set of
supreme officers. The old officers of the supreme lodge sent
in their resignations to this meeting and a new set of su-
preme officers were elected by the members present. Frank
0. Burdick was elected medical director, and, as such, be-
came a member of the executive committee, which, under
the constitution, is made up of the supreme president, su-
preme vice-president, supreme secretary, supreme medical
director and supreme counselor. Previous to his election
he was nominated for supreme president of the order, and,
in a speech declining that position, it is asserted that he
proposed, if elected supreme medical director, to examine
the first 1,000 applicants for admission or reinstatement
free of charge. At a meeting of the executive committee
held after his election, Dr. Lewis, who had also been a can-
didate for the office of medical director, offered to examine
500 of the first applicants free of charge, and this proposi-
tion was taken to Dr. Burdick, who was urged to accept it,
the order then being without funds or means of any kind,
and it was thought that by appointing Dr. Lewis assistant
medical director his influence in building up the order
would be a help to the society. Dr. Burdick promised to
take the matter under consideration, but afterwards re-
fused to appoint Dr. Lewis an assistant. At this meeting
of the executive committee some donations were made to
the society, and several members made loans of $25, which
were to be repaid if the society grew in strength and was
able to make repayment. O. C. Bell, who was elected secre-
tary, gave up a position he was then holding in another
organization with a salary of $100 a month, and agreed to
serve as secretary of the society for $75 a month, $50 to be
paid in cash, and $25 of each month’s salary to run for six
months or until the order accumulated sufficient funds to
make payment. It was thoroughly understood, not only
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by the delegates who attended the meecting, but by the ex-
ecutive committee, that the order was wholly without
means, and that considerable sacrifice would have to be
made by the different members of the order to get it again
on its feet and make it a going concern; and we have no
doubt from the evidence in the record that it was the un-
derstanding of the delegates who elected Dr. Burdick to
his office, and of the executive committee, that he had
assumed as his share in rebuilding the organization to ex-
amine free of charge the first 1,000 applicants for admis-
sion or reinstatement, but no contract to that effect was
made with him by the executive committee who, under the
constitution, have exclusive authority to fix and determine
the salaries and compensation of the supreme officers. Un-
der the constitution of the society as existing in 1901, the
plaintiff’s term of office would not expire until the second

Tuesday of May, 1904, but at a subsequent meeting of the
subordinate lodges the constitution was so changed as to

make the plaintiff’s term of office, and the term of all other
supreme officers of the order, expire on the second Tuesday
of October, 1902, on which date one Dr. Michael was
elected to succeed him. During the time he held his office,
the plaintiff examined 1,630 applicants, the fee in each case
being 50 cents. He has been paid the sum of $315, and no
more; and he brought this action, alleging in his petition,
which is in two counts, the fact of his election to the office;
that his term was to extend to the second Tuesday of May,
1904, and that the society, at a meeting illegally .called and
held, attempted to change the constitution so as to make
his term of office expire on the second Tuesday of October,
1902, at which date a successor was elected, and he was
ousted from his office, to his damage in the sum of $2,500.
In the second count of his petition he alleges his election
to the office, that he examined during the time he served
1,630 applicants, for which he was entitled to a fee of 50
cents each, that he has been paid the sum of $315 only, leav-
ing the sum of $500 still due and. unpaid, and he asks judg-
ment in the sum of $2,500 and interest. A trial was had
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to the court without a jury, and the plaintiff’s petition was
dismissed. His motion for a new trial being overruled,
he has brought the case here for review.

The evidence is entirely satisfactory to our minds that,
prior to his election, the plaintiff publicly stated to the
delegates in attendance at the mecting that he would ex-
amine, free of charge, the first 1,000 applicants, provided
he was elected to the office of supreme medical director.
Not only is this testified to in positive terms by two or
three witnesses who heard the statement and the applause
which followed it, but the record discloses facts and cir-
cumstances corroborating this testimony. If his election
by the delegates present could be regarded as an acceptance
of the plaintiff’s proposition, still it would not amount to
a contract, because by the constitution of the society his
compensation must be fixed by the executive committee. A
corporation whose governing power is vested in a board of
directors is not bound by the acts of its stockholders.
Columbus Co. v. Hurford, 1 Neb. 146. There is no showing
in the record of any facts or circumstances which can be
claimed as forming a legal contract made between the
plaintiff and the executive committee, to the effect that he
should examine free of charge the first 1,000, or any num-
ber of, applicants. The other members of the executive
committee undoubtedly thought that the plaintiff would
live up to his proposition and that no contract was neces-
sary, but the court cannot accept for a contract a proposi-
tion which has been made by one party, but which has not
been accepted or acted upon by the other party. We are
of the opinion, therefore, that the court erred in not allow-
ing Dr. Burdick $500, the regular fee for his examination
of 1,000 applications.

His claim for $2,500 damages is based upon the proposi-
tion that his regular term extended to the second Tuesday
of May, 1904; that at a special meeting of the supreme
lodge held in May, 1901, the constitution was so changed
as to make his office expire in October, 1902; that this May
meeting was irregular and illegal, in that it was called on
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petition of two-thirds instead of three-fourths of the mem-
bers, and his claim is that he was illegally ousted from
office. 'We do not care to spend time in discussing this
proposition. Suffice to say, that Dr, Burdick attended that
meeting, participated therein and was a candidate for re-
election to the office of supreme medical director. The law
is clear that he cannot attack the validity of a meeting in
which he participated, and to which he gave countenance
by being a candidate for one of the offices filled by the
meeting. We recommend that the cause be remanded to
the district court, with directions to enter a judgment in
favor of the plaintitf for $500 and for costs.

ALBERT and JACKSON, CC., concur.

By the Court: I'or the reasons stated in the foregoing
opinion, the cause is remanded to the district court, with
directions to enter a judgment in favor of the plaintiff for
$500 and for costs:

- REVERSED.

UNION PACIFIC RAILROAD (COMPANY V. SILAS THOMPSON
ET AL.

FiLep JANUARY 3, 1906. No. 14,078.

1. Evidence examined, and held sufficient to submit to the jury the
question of negligent delay in the operation of a stock train.

2. Depositions. An action was pending in the county court, and the
plaintiff served notice of taking depositions, but by mistake the
notice referred to the action as pending in the district court.
The depositions were returned by the notary to the clerk of the
district court and filed in that court. On the trial of the case in
the county court, the depositions were by agreement of the par-
ties taken from the office of the clerk of the district court and
read upon the trial. The defendant appealed the case to the
district court and there moved to suppress the depositions be-
cause not properly certified, and because there was no action
pending in the district court when the same were taken and re-
turned to that court. Held, That the district court did not err in
overruling the motion and allowing the depositions to be read.
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8. A stock shipping contract contained a provision to the effect that,
unless claims for loss, damage or detention are presented within
ten days from the date of unloading the stock at destination and
before said stock has been mingled with other stock, such claims
shall be deemed to be waived, and the carriers and each thereof
shall be discharged from liability. Held, Upon the authority of
Missouri P. R. Oo. v. Vandeventer, 26 Neb. 222, that such pro-
vision was void and ineffective under the laws of this state.

4. Trial: Issues: EvibENcE. Where evidence is taken without objec-
tion on a question not put in issue by the pleadings, the admis-
sion of the evidence makes it an issue, and the court cannot
exclude it by an instruction after the parties have rested, nor
can the party on appeal urge that it was not an issue in the case.

ERROR to the district court for Custer county: BrUNoO
O. HOSTETLER, JUDGE. Afirmed.

John N. Baldwin, Edson Rich, John A. Sheean and A.
R. Humphrey, for plaintiff in error.

H. M. Sullivan, contra.

Durrig, C.

In their petition filed in the district court, Thompson
and Tierney alleged that they delivered certain stock to
the Union Pacific Railroad Company at Oconto, Custer
county, Nebraska, for shipment to South Omaha; that the
stock was delivered to the defendant company at 2 o’clock
in the afternoon of March 24, 1903, and that it was care-
less and negligent in not transporting and delivering said
stock at South Omaha by 2 o’clock in the morning of the
25th of March, 1903 ; that defendant carelessly and negli-
gently kept the said stock in the cars and on the road until
6 o’clock in the evening of the 25th of March ; that the stock
did not reach South Omaha until after the market had
closed on the 25th, and plaintiffs were compelled to keep
the stock over and to sell the same on the 26th at 15 cents
a hundred less than they would have brought on the 25th,
in consequence of a decline in the market. A claim is also

made for shrinkage of the stock, and for damages to one
33
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cow that got down and was crippled from being trampled
on by other stock, all of which, it is claimed, occurred in
consequence of defendant’s negligence. -The answer was a
general denial, an allegation that the train was run with
all reasonable speed, and that such delays as occurred were
in consequence of being laid out for other trains which had
the right of way and of putting a new brass in a box which
had become heated. It was further alleged that the ship-
pers accompanied the stock for the purpose of caring for
the same and were furnished with free transportation for
that purpose. As a further defense it is alleged that at
the time the contract of shipment was made, and in con-
sideration of reduced freight charges and other considera-
tions set forth in the contract, the following condition was
expressly agreed to and incorporated therein, viz.: “Unless
claims for loss, damage or dctention are presented within
ten days from the date of the unloading of said stock at
destination and before said stock has been mingled with
other stock, such claims shall be deemed to be waived, and
the carriers and each thereof shall be discharged from lia-
bility.” No reply was filed to this answer, but a trial was
had upon the theory that a reply in the form of a general
- denial had been interposed. The jury returned a verdict in
favor of the plaintiffs for $100, upon which judgment was
entered, and the company has taken error to this court.

A motion was made to suppress depositions taken by the
plaintiffs upon the ground that they were taken before the
action was pending in the district court, and that they were
not addressed to the clerk of the court in which the action
was pending, and that they did not remain under seal until
opened by the clerk of the court to which they were ad-
dressed, and for the further reason that they were not prop-
erly certified. The case was originally tried in the county
court, where the depositions of Walter E. Wood and Bruce
McCulloch were offered in evidence and read. These depo-
sitions were taken in South Omaha on notice given by the
plaintiffs, the notice stating that they were to be used on
the trial of a case pending in the district court for Custer
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county. It appears from the record that the depositions
were returned and filed with the clerk of the district court
for Custer county; that previous to the trial in the county
court the attorney for the plaintiff's, on being informed of
this fact, stated to counsel for the defendant that he would
have to ask for a continuance unless he would consent to
the use of the depositions in the county court, and that
thereupon it was agreed that the depositions might be used,
and they were used, in the county court, and upon appeal
to the district court they were transferred with other
papers in the case. (ounsel who appeared for the defend-
ant company in the county court, and who was also one of
the counsel appearing in the district court, testified as fol-
lows: “I think in a general way I agreed that the deposi-
tions could be read in the county court.” Upon this showing
the motion to suppress was overruled and the deposi-
tions were used on the trial in the district court. The dis-
trict court was clearly right in overruling the motion to
suppress the depositions. While the case in which they
were taken was pending in the county court and the notice
served upon the defendant recited that they were to be filed
and used in a case pending in the district court, no preju-
dice to the defendant resulted from such error. Defendant
was represented by counsel who cross-examined the wit-
nesses at the taking of the depositions. This might not,
perhaps, have cured the error in the notice, or have given
the plaintiffs a right to take depositions on file in the dis- -
trict court for use in the county court, in the absence of an
agreement, but it clearly appears that such agreement was
made, and the defendant company cannot now insist upon
irregularities or objections to the depositions which might
have been interposed in the absence of such agreement.

It is objected that there is not sufficient evidence to sus-
tain a finding that the defendant company was negligent
in operating the train upon which the plaintiff’s stock was
shipped, or in failing to use due diligence in avoiding de-
lays in reaching South Omaha. We do not care to review
the evidence on this question. Between Kearney and South
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Omabha the train was sidetracked on numerous occasions,
and delays extending from 25 minutes to 2 hours occurred
on several occasions. The evidence of the conductor and
engineer in charge was taken as to the causes of these de
Jays. Several stops were occasioned by waiting for other
regular trains which had the right of way over the train in
question. As to these stops the engineer and conductor
could properly testify, for the reason that the time card
would show the time and place where such trains would
pass, but numerous extra trains were upon the road, and
many delays were occasioned by the passage of these ex-
tras. Orders from the train dispatcher would be necessary
in such cases, and the evidence of the train dispatcher as
to the necessity of these stops and their duration would be
the best and most reliable evidence on the part of the com-
pany. His evidence was not offered, and no attempt to
show the necessity of the delay, except by the train men,
was made on behalf of the company. On the whole, we be-
lieve that there was sufficient evidence to submit to the
jury the question of negligence on the part of the company
in not operating its train with sufficient diligence. The
evidence offered on behalf of the plaintiff tended to show
. that, because of the great length of time the cattle were on
the road, they were in 'bad condition, some of them bruised
and having the gencral appearance of cattle that had been
in the cars a long time, and that on this account their sell-
ing price was depreciated about ten cents a hundred. This
evidence came from Walter E. Wood, a salesman in the
stock-yards. Objection is now made that the petition did
not claim damages for the bruised or worn condition of
the stock, and that that was not an issue in the case. It is
sufficient to say in relation to this that no such objection
to the evidence was made on the examination of the wit-
ness or at the time his deposition was offered in evidence,
It is familiar law that, where evidence is taken without
objection on a question not put in issue by the pleadings,
the admission of the evidence makes it an issue, and the
court cannot exclude it by an instruction, nor can the party
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on appeal urge that it was not an issue in the case. Col-
ling v. Collins, 46 Ia. 60; and Wilson Sewing Machine Co.
v. Bull, 52 Ia. 554.

The defendant company tendered the following instrue-
tion based upon the clause of the shipping contract above
referred to: “You are instructed that the evidence shows
conclusively that no claim was made to the agents or offi-

_cers of the defendant company prior to the mingling of the
stock in question with other stock, and you will therefore
find for the defendant.” The court refused this instruc-
tion, and error is predicated thereon. We will again repeat
the clause of the contract under which it is claimed this
instruction was brought: “Unless claims for loss, damage
or detention are presented within ten days from the time
of the unloading of said stock at destination and before
said stock has been mingled with other stock, such claims
shall be deemed to be waived, and the carriers and each
thereof shall be discharged from liability.” Section 4, arti-
cle XI of our constitution provides that “the liability of
railroad corporations as common carriers shall never be
limited.” The district court undoubtedly took the view
that this clause of the contract was an attempt to limit
the common law liability of the carrier. It is not an open
question in this state that common carriers cannot, by con-
tract, limit their common law liability. If the question
had not been foreclosed by a prior decision, we would in-
cline to the holding that the clause above quoted does not
encroach upon this rule. There is no attempt, in our judg-
ment, to limit the common law liability of the carrier for
damage sustained in consequence of its negligence. The
carrier, by this clause, attempts to protect itself from
traud and imposition by being notified of any claim for
damages, which the shipper may have, before the stock is
mingled with other stock, in order that it may be inspected
and evidence of its condition secured. It recognizes the lia-
bility of the carrier, but provides for prompt notice. In
Sprague v. Missouri P. R. Co., 34 Kan. 347, a similar con-
tract was enforced, and held not to be an attempt to relieve
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the carrier of any of its common law obligations or liabil-
ity, and, referring to the case of Goggin v. Kansas P. R.
Co., 12 Kan. 416, the court said:

“It was there, as here, urged in support of the reasona-
bleness and justice of the regulation, that the defendant
was, at the time of the alleged injury, engaged in trans-
porting great numbers of cattle and horses over its line of
road, and which were being shipped to different points
thereon, and that it would have been impossible for it to
have distinguished one carload from another, unless its
attention was called immediately thereto, and that the
object of the notice and demand mentioned in the contract
was to relieve it from any false or fictitious claim, and to
give it an opportunity to have an inspection of the stock
before they were removed or mingled with others, and the
company could thus have an opportunity to ascertain and
allow the actual damages suffered. These reasons are said
to be cogent and the agreement is there held to be reason-
able, just and valid. The decision in that case governs the
one at bar, and the view which we have taken of the valid-
ity of this limitation accords with the decisions of other
courts, among which the following may be cited: Rice v.
Kansas P. R. Co., 63 Mo. 314; Ozley v. St. Louis, K. C.
& N. R. Co., 65 Mo. 629; Southern Ezpress Co. v. Cald-
well, 21 Wall. (U. S.) 264 ; Dawson v. S8t. Louis, K. C. & N.
R. Co., 76 Mo. 514; Tczas C. R. Co. v. Morris, 16 Am. &
Eng. R. Cas. (0. s.) 259, and cases there cited.”

To the same effect is Wichita & W. R. Co. v. Koch, 47
Kan. 575, and Kalina v. Union P. R. Co., 69 Kan. 172, 76
Pac. 438. In the case last cited it was held: “VWhere the
shipping contract contains a lawful provision requiring the
shipper to do something as a condition precedent to re-
covery, the burden of showing the performance of such con-
dition rests upon the shipper, and if he fail to show per-
formance he cannot recover.”

Our own court has apparently taken a different view of
this class of contracts. In Missouri P. R. Co. v. Vande-
venter, 26 Neb. 222, the following clause of a contract was
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under consideration: “And for the consideration before
mentioned, said party of the second part further agrees,
that as a condition preccdent to this right to recover any
damages for any loss or injury to said stock, he will give
notice in writing of his claim therefor to some officer of
said party of the first part, or its nearest station agent,
before said stock is removed from the place of destination
above mentioned, or from the place of delivery of the same
to said party of the second part, and before said stock is
- mingled with other stock.” As we understand, from the
reading of the case, the district court instructed the jury
relating to said clause of the contract as follows: “2d. The
jury are instructed that the contract in writing discloses
that it is in consideration of a special rate, and if the jury
believe from the evidence that the stock was not shipped on
a special rate, but that plaintiff paid the full regular rate
for such service, then the special reservations, exceptions
or limitations sought to be availed of by defendant are
without consideration, and the plaintiffs are not bound by
the same, where they restrict or limit the liability of de-
fondant as a common carrier.” Relating to this instruc-
tion, the court said: “Number two, in my opinion, goes
too far in favor of the plaintiff in error, as it seems to
imply that, had the property been shipped on a special
rate, below the regular rate, the plaintiff in error could
have availed itself of the special contract to avoid its liabil-
ity as a common carrier, which, as I understand the effect
of the constitutional provision, it could not do.” Speak- '
ing further of this contract, the court said: ‘“As to the
sixth clause of the shipping contract, set forth herein, and
specially invoked by the plaintiff in error, if it were con-
ceded that that clause was binding upon the defendants in
error there is an entire want of evidence to bring the case
within its provisions. XKansas City was the place of
destination of the property within its meaning. The ship-
per agreed as a condition precedent to his right to recover
damages for any loss or injury to stock, to give notice in
writing of his claim thevefor to some officer of the party of
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the first part or its nearest station agent before said stock
should be removed from its place of destination above men-
tioned, or from the place of delivery of the same to the
party of the second part, and before such stock is mingled
with other stock ; and there is an entire lack of evidence, as
shown by the bill of exceptions, of the removal of the stock
from Kansas ('ity, or of its having been mingled with other
stock.” This clearly indicates that the court regarded con-
tracts of the kind under consideration as violative of our
constitutional provision, and also that the burden was
upon the defendant instead of the plaintiff to show that
the notice provided was not given. We feel bound by this
decision, which has been the rule in this state since 1889,
and hold, therefore, that the court properly refused the
instruction asked.

The court in its 14th instruction told the jury in plain
terms that, where the shipper agrees, as in this case, to
personally accompany and care for his live stock trans-
ported by the railway company and is given free transpor-
tation for that purpose, he cannot complain of any injury
arising from his own fault in caring for the stock. The
evidence is clear that no complaint was made to those in
charge of the train that the cow above spoken of was down,
nor was any request made of those in charge of the train
to assist in helping her up. It is quite clear, therefore,
that the jury could not have taken into consideration the
damage to this cow in arriving at its verdict. The evi-
dence relating to damages from shrinkage and from the
generally bad condition of the stock fully justifies the
amount of the verdict, and we recommend an affirmance
of the judgment.

ALBERT and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED,
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ARTHUR H. AMES V. ABSALOM AMES ET AL,
Firep JANUARY 3, 1906. No. 14,046.

1. Petition: PRaYER. Where a petition filed in the district court states
facts sufficient to entitle plaintiff to both legal and equitable
relief, and prays relief, a part of which only can be had at lhw,
but all of which can be had In equity, the pleader will be held
to have intended thereby to invoke the chancery, and not the
common law, powers of the court.

¢ ErecTiOoN. After filing a petition of that character, the
plaintiff may elect to proceed at law, but to do so he should mani-
fest his election by some unequivocal act which commits him to
the theory that he has abandoned his claim to equitable relief.

3. A mere demand for a jury to try the issues of fact is not such an
act as would warrant the court in assuming that the plaintiff has
abandoned his claim to equitable relief, because, where the relief
sought is equitable, a court in its discretion may submit the
issues of fact to a jury.

4. Deed: SANITY OF GRANTOR: EVIDENCE. In a suit by one of the repre-
sentatives of a deceased person to set aside a conveyance made
by the deceased on the ground that he was mentally incompe-
tent to execute such conveyance, an answer filed by the deceased
in a suit pending in his lifetime, in which he averred that at the
time of executing the contract then in suit he was suffering from
mental and physical prostration, and non compos mentis, is in-
admissible in evidence on the question of the mental capacity of
the grantor.

b. Evidence. On the trial of the cause, a nonexpert witness was
asked to state whether the grantor was able to converse intelli-
gently on any particular subject for any length of time. Held,
That, the witness having given the conversations and described
the conduct of the grantor, it was for the court to draw infer-
ences therefrom as to his inability to converse intelligently,

6. The fact that the attending physician prescribed certain
drugs for a patient which are used in the treatment of mental
disorders is not competent evidence tending to establish the in-
sanity of the patient.

1. The opinion of an expert witness on the question of in-

sanity, which assumes the point in dispute, is valueless.

ERRrOR to the district court for Washington county: LER
8. ESTELLE, JUDGE. Affirmed.
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Brome & Burnett and H. B. Carrigan, for plaintiff in
€erTor.

Francis A. Brogan and Herman Aye, contra.

ALBERT, C,

The questions raised in this court necessitate an ex-
amination of the petition at length. It is as follows:
“Comes now the plaintiff, Arthur H. Ames, and for his
cause of action against the defendants, Absalom Ames and
George Ames, respectfully shows to the<ourt: First. That
Joseph P. Ames departed this life on the 14th day of April,
1901, in Washington county, Nebraska; that said Joseph
P. Ames died intestate, leaving as his sole surviving heirs
at law three sons, to wit, Arthur H. Ames, plaintiff herein,
and Absalom Ames and George Ames, defendants herein.
Second. That on and prior to the 8th day of March, in the
year 1900, said Joseph P. Ames was, and for many years
had been, the owner in fee simple of the following described
lands and tenements, sitnated in said Washington county,
Nebraska, to wit: (Here follows a description of the sev-
eral parcels of land) all in Washington county, Nebraska.
On said 8th day of March, 1900, said Joseph P. Ames made
a pretended conveyance of said real estate to the defend-
ants herein, Absalom Ames and -George Ames, said con-
veyance being executed on the date aforesaid, but not de-
livered to the grantees therein named, the aforesaid de-
fendants, during the lifetime of said Joseph P. Ames. That
after the death of said Joseph P. Ames, and on or about
the 1st day of May, 1901, the defendants herein obtained
possession of said conveyance and caused the same to be
recorded in the office of the county clerk of said Wash-
ington county, Nebraska, in book 34, p. 423, of the deed
records of said county. Plaintiff further says that at the
time said Joseph P. Ames signed said pretended deed he
was wholly insane and incapable of executing or making
any contract or conveyance of any nature or kind whatso-
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ever; that said pretended conveyance was wholly without
consideration, and the signature of said Joseph P. Ames
thereto was procured by said defendants without anything
of value being paid therefor, and with the intent and pur-
pose on the part of said defendants to cheat and defraud
this plaintiff out of his prospective interests in said real
estate as the heir at’'law of said Joseph P. Ames. That
said conveyance was not delivered to said defendants, or
either thereof, and was not intended to become operative
or to pass the title to said real estate at any time during
the lifetime of said Joseph P. Ames; that said Joseph P.
Ames was the owner of said real estate and in possession
thereof at the time of his death; that immediately after
the death of said Joseph P. Ames said defendants jointly
took exclusive possession of said real estate, and ever since
said date have, and now are, converting to their own use
the rents and profits thereof; that said estate at the time of
the death of said Joseph P. Ames, and at all times there-
after, has had, and now has, a rentad value of $1,500 a year;
that this plaintiff is the owner and entitled to possession
of an undivided one-third of said real estate, and all there-
of, as one of the heirs at law of said Joseph P. Ames; that
plaintiff is the owner and entitled to recover of and fron:
said defendants one-third of the value of the use of said
real estate since the death of said Joseph P. Ames, amount-
ing in the aggregate to the sum of $1,500; that the defend-
ants have at all times, and do now, wrongfully keep this
plaintiff out of the possession, use and enjoyment of said
real estate, and the rents and profits_thereof, and have
refused, and do refuse, to account to this plaintiff for his
share_of such rents and profits and the value of the use
of said property.

“Wherefore plaintiff prays that the aforesaid convey-
ance from said Joseph P. Ames to said defendants be can-
celed and held for naught; that plaintiff be adjudged to be
the absolute owner of said undivided one-third of said real
estate, and all thereof, and that plaintiff have and recover
from defendants, in addition thereto, the sum of §$1,500 on
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account of rents and profits and the value of the use of said
real estate now due from the defendants to the plaintiff,
and such other and further relief as justice and equity may
require.” :

An extended examination of the answers is not necessary
to an understanding of the questions upon which the case
now turns, and it will suffice to say that the principal issue
raised is as to the mental capacity of Joseph P. Ames to
exccute the deed. After the answers were filed, the plain-
tiff asked leave to amend the prayer of his petition by
adding thereto the following: “And that the plaintiff have
and recover from the defendants the possession of an un-
divided one-third of said real estate.”” The court refused
to permit the amendment. Afterwards, and before the
cause was reached for trial, and again when it was reached,
the plaintiff asked for a trial of the issues of fact to a jury,
but the request was refused. A trial to the court without a
jury resulted in a finding and decree for the defendants,
The plaintiff brings the case here on error. _

It is insisted on behalf of the plaintiff that the petition
states a cause of action in ejectment, and that the court
erred in refusing to submit the issues of fact to a jury. It
may be conceded that the petition states facts sufficient to
constitute a cause of action in ejectment. But it also states
facts sufficient to entitle the plaintiff to a cancelation of
the deed from Joseph P. Ames to the defendants, and other
matters of equitable cognizance. The prayer shows that
the plaintiff sought equitable relief, and that a part of the
relief sought was such as the court could grant only in the
exercise of its chancery powers. On the other hand, while
a part of the relief sought might have been had in an action
at law, no relief is prayed that the court, in the exercise
of its plenary powers as a court of equity, might not have
granted. And this would be true, even had the amendment
to the prayer for relief been allowed, because, when a court
of equity acquires jurisdiction over a cause for any pur-
pose, it may retain the cause for all purposes, and proceed
to a final determination of all matters at issue in the case.



VoL. 75] JANUARY TERM, 1906. 477

Ames v. Ames.

1 Pomeroy, Equity Jurisprudence (3d ed.), sec. 181. It
would scem reasonable to hold that, where a party files a
petition in the district court which states facts sufficient to
entitle him to both legal and equitable relief, and prays re-
lief, a part of which only can be had at law, but all of which
may be had in equity, he intends thereby to invoke the
chancery, and not the common law, powers of the court.
There is no doubt that, after filing a petition of that kind,
the plaintiff might elect to proceed at law, but he should
manifest his election by some unequivocal act which would
commit him to the theory that he had abandoned his claim
to equitable relief. Here the only acts relied on as showing
such election are the two requests for the submission of the
questions of fact to a jury. But it is not an uncommon
practice for courts, in the trial of purely equitable issues,
to submit such issues to a jury. But a jury cannot be
demanded as a matter of right. Sharmer v. McIntosh, 43
Neb. 509; Omaha Fire Ins. Co. v. Thompson, 50 Neb. 580;
Alter v. Bank of Stockham, 53 Neb. 228; Hotaling v. Te-
cumseh Nat. Bank, 55 Neb. 5. There was nothing, there-
fore, in the demand for a jury inconsistent with the theory
that the plaintiff was prosecuting a suit in equity, and
nothing on the face of the record which would have pre-
vented him, had a jury trial been allowed which resulted
in a judgment in his favor, from insisting that it was a
suit for equitable relief, and not in ejectment, and that a
second trial thereof as of course could not be had. It
seems to us the court very properly regarded and tried
the cause as a suit in equity. .

The plaintiff, in support of his allegations as to the
mental incapacity of Joseph P. Ames, offered in evidence a
verified answer which Joseph P. Ames had filed in an
action brought against him in his lifetime. The action
was upon a contract, and as a defense thereto Joseph P,
Ames alleged in his answer that in 1883, at the time of
the execution of said contract, he “was suffering from men-
tal and physical prostration, and was non compos mentis.”
Complaint is now made of the exclusion of this evidence.
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While the declarations of a person as to his present condi-
tion are frequently admitted in evidence, where it appears
that such statements are undesigned and spontaneous, we
know of no authority, and are satisfied that there is none,
for admitting evidence of a person’s declarations as to his
past condition, or where, as it clearly appears in this case,
the declarations were not spontaneous but studied.

The plaintiff produced a nonexpert witness, who tes-
tified fully as to his acquaintance with Joseph P. Ames,
the defendants’ grantor, and conversations had with him,
‘his conduct, etc., and that from his conduct and conversa-
tions, as detailed by the witness, he believed that his mind
was weak. He also testified that his reason for thinking
his mind was weak was by his talk; that, “if you talked
to him about any little thing, he would probably say a
word or two, and then his mind would wander off on to
something else.” The plaintiff asked this witness these
questions: “Was he able to converse intelligently on any
particular subject for any length of time?”’ “You may
state in what manner Mr. Ames carried on conversations
with you while you were there.” Objections were inter-
posed and the answers to the questions excluded. We do
not think the exclusion of these answers, or either of them,
constitutes reversible error. The first would have been a
mere opinion as to the ability of the party to converse
intelligently. The witness gave the conversations and de-
scribed the conduct of Mr. Ames, and it was for the court
to draw the inferences therefrom as to his ability to con-
verse intelligently. The second was substantially an-
swered by the witness before he left the stand.

The deposition of a physician, who, in his professional
capacity, had treated Joseph P. Ames, was taken. His
evidence shows that he had prescribed for him, and that
his prescription was in writing. He was then asked:
“Will you now state what that prescription was?”’ Ob-
jections were interposed and the evidence excluded, and its
exclusion is now assigned as error. Ve have not been
shown, nor are we able to discover, the materiality of the
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proffered evidence. Assuming that the prescription in
some way indicated that the patient was under treatment
for some disease which affected his mind, it would merely
reflect the opinion entertained by the prescribing physi-
cian, at the time the prescription was given, that the pa-
tient was suffering from such disease. If, instead of such
prescription directed to a pharmacist, the physician had
written a letter, in which he expressed the opinion that
the patient was insane, will it be claimed that such letter
would be admissible in evidence on the question of the
patient’s sanity? The prescription certainly stands on
no better footing. Besides, the prescription was in writ-
ing, and there was no attempt to lay the foundation for the
introduction of secondary evidence as to its contents.
Other reasons might be given for the exclusion of thls
evidence, but the foregoing appears sufficient.

It is urged that the only reasonable inference from the
evidence is that Joseph P. Ames was mentally incompe-
tent to execute the conveyance. We do not think so.
The evidence shows that, at the date of the conveyance,
‘he was about 65 years old and in failing health. That
his mental faculties had been somewhat weakened may
be conceded, but the evidence falls far short of showing
that they were impaired to the extent that he did not
understand in a reasonable manner the nature and effect
of the conveyance, or that he did not execute it under-
standingly and with full knowledge of its purpose and
effect.

Considerable stress is laid on the opinion of an expert
witness to the effect that, on the facts assumed in the
hypothetical question, the patient was insane. But an
analysis of his testimony shows that one of the facts as-
sumed by him, and upon which he based his opinion, was
that the patient was mentally incompetent to transact
his ordinary business. It is obvious that this renders the
opinion valueless, because it is an assumption of the very
point in dispute. The opinion of the expert reduced to its
simplest form amounts to this, that if the patient was
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insane he was insane—a deduction which the ordinary
mind would readily make without the aid of an expert.

We are satisfied from a careful study of the evidence
that, even were the case here on appeal and for trial de
novo, we should be compelled to reach the same conclusion
as that reached by the trial court. We discover no rever-
sible error in the record, and thercfore recommend that
the decree be affirmed.

DUFrFIE and JacksoxN, CC., concur.

By the Court: For the reasons stated in the foregoing

opinion, the decree of the district court is
ATFFIRMED.

STANDARD DISTILLING & DISTRIBUTING C'OMPANY ET AL, V.
HeNRY HARRIS.

FiLEp JANUARY 3, 1906. No. 14,054.

1. Instructions. An instruction which sets out a state of facts, and
authorizes a verdict for one of the parties upon a finding of such
facts, is erroneous, unless it includes every fact necessary to
sustain a verdict in favor of such party, unless the omitted facts
are conclusively established.

2.

‘Where such instruction is complete in itself, the error
therein is not cured by the giving of other instructions which
correctly state the law or the facts essential to a recovery by
such party.

3. Master and Servant: UNSAFE APPLIANCES. The mere fact that a
chain, upon which the plaintiff and other workmen were pull-
ing, broke while being used for the purpose for which it was
furnished, and had broken and been repaired on former occasions
while being thus wused, is not of itself sufficient to show con-
clusively that it was not reasonably adapted to, and safe for, the
purpose for which it was furnished.

4.

: UseE OF APPLIANCES. Ordinarily, it is the duty of an em-
ployer to see that the tools and appliances which he furnishes
his employees are reasonably fit and safe for the use for which
they are furnished, but this does not relieve the employee from
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the exercise of his own judgment in the use thereof, and if he
puts them to a use for which they are not designed or furnished,
or subjects them to a strain beyond their capacity to bear, and
is injured in consequence, the employer, in the absence of spe-
cial circumstances, is not liable.

Error to the district court for Douglas county : EDMUND
M. BARTLETT, JUDGE. Reversed.

I. R. Andrews, George B. Lake, H. C. Brome and John
C. Couwin, for plaintitfs in error.

N. C. Pratt and Wright & Stout, contra.

ALBERT, C.

This is a proceeding in error, brought to reverse a judg-
ment rendercd in favor of the plaintiff in the district court
for damages resulting from personal injuries alleged to
have been sustained by him, while in the employ of the
defendants, by reason of a defective chain which the de-
fendants negligently furnished or supplied to be used by
the plaintiff and other employees in the course of their
employment. The charge of negligence is denied by the
answers.

The defendant corporation owns and operates a distil-
lery plant in Omaha; the other defendant, at the time of
the injury complained of, was the general manager and in
control of its business, and the plaintiff was in its em-
ploy. At that time the plant proper was not in operation.
All of the employees were temporarily discharged, ex-
cepting the plaintiff and another man, who were retained
about the plant during the temporary suspension. At the
same time, certain wells were being put down for the de-
fendant corporation for use in connection with its plant.
This work had been let by contract to another corporation,
and was being prosecuted under the supervision of a fore-
man employed by the latter company. The wells were
* being sunk by the process commonly known as sand pump-
ing, which is done by mecans of pipe and a sand buckef,



482 NEBRASKA REPORTS. [Vor. 75

Standard Distilling & Distributing Co. v. Harrls.

According to the plaintiff’s testimony, which is flatly con-
tradicted by that of the defendant Iler, after the plant
had been shut down, the defendant Iler, acting for the
defendant corporation, said to the plaintiff : “I do not want
you nor the night man to lay off. I want you to look after
the plant generally during the shut down. They are
putting in new pipe down at the river (rveferring to the
wells) and I want you to go down and keep track of that
and help those men out.” Some days afterwards the
plaintiff was passing where the men were at work on the
wells. The sand bucket had stuck in the piping, and the
men employed on the wells were attempting to get it out
by means of a rope and pulleys. They were unable to
raise the hucket, and called to the plaintiff to come and
give them a “lift.” It doecs not appear that the request
came from the foreman in charge of the work, but from
the men themselves. He at once responded, took hold
of -the rope, and begun to pull with the rest of the men.
One of the chains, to which the tackle was attached, gave
way, and, in consequence, plaintiff was thrown to the
ground and thereby received serious injuries. The only
evidence in the record supporting the charge that the chain
was defective is that it broke at the time of the accident,
and that it and other chains used for the same purpose
at the work on the wells had broken and been repaired on
several former occasions.

One of the instructions given by the court is as follows:
“You are further instructed that if you find from a pre-
ponderance of the evidence in this case that Peter E. Iler,
one of the defendants, directed the plaintiff to assist in
handling certain water pipes and sand bucket at the plant
of the above named defendant, and ordered said plaintiff
to do whatever was necessary to assist them in handling
said water pipe and sand bucket, and that it was necessary
to so assist the said employees, and that plaintiff, in com-
pliance with the directions of said Peter E. Iler, defendant,
proceeded to and did assist in handling said water pipe
and sand bucket, and that, in pursuance of and in com-
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pliance with such directions, he received the injuries com-
plained of in the petition, then your verdict will be for
the plaintiff.” The instruction is complete in itself. It
sets out a state of facts, and authorizes a verdict for the
plaintiff upon a finding of those facts. An instruction
thus framed is clearly erroneous, unless it includes every
fact, not conclusively established, necessary to sustain a
verdict for the plaintiff. Globe Oil Co. v. Powell, 56 Neb.
463; Cortelyou v. McCarthy, 37 Neb. 742, s. c. 53 Neb. 479.
Negligence is the gist of plaintiff’s action, and one of the
principal issues presented by the pleadings, but the in-
struction in question wholly ignores that issue. Neither
can it be fairly claimed that negligence on the part of the
defendants is conclusively established by the evidence. As
before stated, the only evidence tending to show negli-
gence is that the chain broke, and, in consequence, the
plaintiff was thrown to the ground and injured, and that
the chain had been broken and repaired on several former
occasions. Assuming that, at the time of the accident,
the plaintiff was acting within the scope of his contract of
service with the defendants, or under their dircctions, the
evidence falls far short of showing conclusively that the
defendants were negligent, or lacking in due care for the
safety of their employees. The mere fact that the chain
broke, and had broken on former occasions, does not con-
clusively prove.that it was not reasonably fit or safe for
the purpose for which it was furnished to the workmen,
but merely that it was too weak to stand the strain which
they put upon it. It is obvious that, however fit and
safe it might have been for the work, it might have been
subjected to a strain that would break it. While it is
the duty, ordinarily, of an employer to see that the tools
and appliances which he furnishes his employes are rea-
sonably safe, the employees are not relieved from the ex-
ercise of their own judgment in the use of such tools and
appliances; and when they put such tools and appliances
to a use for which they are not intended, or subject them
to a strain beyond their capacity to bear, and are injured
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in consequence, ordinarily, no liability attaches to the em-
ployer. A different question would arise, had the plaintiff
responded to a command from some one having authority
to command his services, to perform a service that had to
be performed at once, if at all, and without opportunity
for deliberation. See Chicago, R. I. & P. R. Co. v. McCarty,
49 Neb. 475. But that is not this case. The plaintift
responded to a proper call for assistance but there was no
emergency calling for blind and unrcasoning obedience,
even were it his duty to obey, but the service admitted of
all the time reasonably necessary for deliberation and in-
spection. Under such circumstances it was for the plain-
tiff and his fellow workmen to determine whether the
chain would stand the additional strain put upon it by
the plaintiff’s assistance. Assuming, but not deciding,
that the evidence would have warranted a finding of negli-
gence, it will not be claimed that it is-of such a character
that negligence is the only reasonable inference therefrom.
On the contrary, the most favorable view the plaintiff can
claim for it is that it would have warranted a finding
either way. That being true, the instruction, the prac-.
tical effect of which is to direct a finding against the de-
fendants on the question of negligence, is clearly errone-
ous, and, as it is complete in itself and undertakes to state
all the facts essential to a recovery by the plaintiff, the
error is not cured by any other portion of the charge.
Knapp v. Chicago, K. & N. R. Co., 57 Neb. 195; Missourt
P. R. Co. v. Foz, 56 Neb. 746; Sweenic v. State, 59 Neb.
269; Burlingim v. Baders, 45 Neb 673.

The plaintiff insists that the defendants cannot be heard
to complain of the omission of the question of negligence
from said instruction, because they asked the court to
give certain instructions from which that element was also
lacking. In support of this claim our attention is di-
rected to two instructions tendered by the defendants.
The first merely instructs the jury that the plaintiff cannot
recover, unless he has established certain facts by a pre-
ponderance of the evidence. That is a very diferent mat-
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ter from instructing the jury that he would be entitled to
recover, in case he had established such facts by a pre-
ponderance of the evidence, as the jury were instructed
by that portion of the charge which we have just con-
sidered. The other instruction tendered merely instructs
the jury to find for the defendants in case they found
certain facts, or failed to find certain facts. Like the
former, it does not undertake, as was undertaken by the
instruction given by the court, to state all the facts es-
sential to a recovery on the part of the plaintiff; and
neither of the instructions tendered estops the defendants
from alleging error in the instruction given by the court
on its own motion.

It is insisted that the verdict is not sustained by suf-
ficient evidence, but, as we think the case must be re-
manded for a new trial, it would be unprofitable to go into
that question at greater length.

It is recommended that the judgment of the district
court be reversed, and the cause remanded for further
proceedings according to law.

Durrik and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded for further proceedings accord-
ing to law.

REVERSED,

FRANK B. SHELDON ET AL. V. GAGE COUNTY SOCIETY OF
AGRICULTURE ET AL.

Fiep JANUARY 8, 1906. No. 14,089,

1. County Board: APPEAL: PreapiNas. On an appeal to the district
court by a taxpayer from an order of the county board allowing
aid to an agricultural society under section 12, article I, chap-
ter 2, Compiled Statutes 1903, the appellee is not required to plead
that the county board included the amount allowed by it in its
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annual estimate, nor that there were funds in the treasury, or
taxes levied, against which a warrant could be drawn.

: AID TO AGRICULTURAL SOCIETIES. AS a condition precedent
to allowing aid to such societies, said section requires that there
shall be paid into its treasury, in voluntary subscriptions or fees
imposed upon its members, not less than $50 each year, and that
the amount thus paid shall be certified by the president to the
county clerk. The president certified that the amount thus
paid each year prior to 1899 exceeded $50 and the exact amount
for each subsequent year, the amount each subsequent year
being more than $50. Held, That the certificate was a substantial
compliance with the statute.

ERROR to the district court for Gage county: ALBERT H.
BABCOCK, JUDGE. Affirmed.

E. O. Kretsinger, for plaintiffs in error.

L. W. Oolby, 8. D. Killen, H. E. Sackett and Griggs,
Rinaker & Bibb, contra.

ALBERT, C.

In January, 1903, the county board of Gage county al-
lowed a claim to the Gage County Society of Agriculture,
acting, as is claimed, under the provisions of section 12,
article I, chapter 2, Compiled Statutes 1903 (Ann. St.
3019), which we shall notice presently. The plaintiffs in
error appealed from the order to the district court. The
appeal was dismissed and the taxpayers brought the case
here for review. The judgment of the district court was
reversed and the cause remanded (71 Neb. 411). A new
trial was then had in the distriet court, which resulted in
a verdict and judgment for the society. The taxpayers
present the case a second time for review in this court.

The section above refcrred to, so far as is material at
present, is as follows: “\Whenever twenty or more persons
residents of any county in this state shall organize them-
selves into a society for the improvement of agriculture
within said county, and shall have adopted a constitution
and by-laws agreeable to the rules and regulations fur-
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nished by the state board of agriculture, and shall have
appointed the usual and proper officers, and when the said
society shall have raised and paid into the treasury, by
voluntary subscription or by fees imposed upon its mem-
bers, any sum of money, in each ycar not less than fifty
($50) dollars, and whenever the president of said society
shall certify to the county clerk the amount thus paid, the
county board may, when they deem it for the best interests
of said county, order a warrant to be drawn on the general
fund of said county in favor of the president of said soci-
ety for a sum not to exceed three cents on each inhabitant
of said county upon a basis of the last vote for member of
congress in said county, allowing five inhabitants for each
vote, and said county board shall, in case it order said war-
rant to be drawn, include said sum in its annual estimate,
and it shall be the duty of the treasurer of the county to
pay the sum out of the general fund.”

The contention now is that the judgment of the district
court should be reversed, because it does not appear on the
face of the petition that the county board included the
amount allowed the society in its annual estimate. We
think this contention is without merit. The requirement
that the board shall “include said sum in its annual esti-
mate” is not for the purpose of creating a special fund for
the payment of the amount allowed, because the same
sentence provides for payment out of the general fund.
The section contemplates that the order for a warrant shall
precede the allowance of the amount in the annual esti-
mate, because such amount is to be thus included, “in case
it (the board) order said warrant to be drawn.” It is
clear, therefore, that a compliance with the requirement to
include the amount allowed in the annual estimate is not a
condition precedent to ordering a warrant ta be drawn, but
rather a resulting duty devolving upon the board, the per-
formance or nonperformance of which would in nowise af-
fect the validity of its order for a warrant. That being
true, the society was not required to show affirmatively that
the board had included the sum allowed in its annual esti-
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mate. If it failed to perform its duty, the remedy is by
another form of action.

It is also contended that the petition is fatally defective,
because of “its entire failure to allege that at the time its
(the society’s) claim was audited by the county board, and
the warrant ordercd drawn, there were funds in the treas-
ury, or taxes levied, upon which a warrant could be
drawn.” While this court has held that a writ of man-
damus will not lie to compel a county board to act upon
claims against the county when it appears that there are
no funds in the treasury, and sufficient taxes have not
been levied for the payment of such claims, it has never
bheld that a party prosecuting a claim against a county
payable out of the general fund, is required to plead and
prove that there are sufficient funds in the treasury or
taxes levied to authorize the board to allow the claim.
Section 34, arti:le I, chapter 18, Compiled Statutes 1903
(Ann. St. 4452), makes it unlawful for a county board
to issue warrants in excess of 85 per cent. of the levy
for the current year, or to incur any indebtedness against
the county in excess of the tax levied for county expense
during the current year. It is not to be presumed that the
county board allowed the claim in violation of this section,
but rather that it acted lawfully, and such presumption
will be indulged until the contrary is shown as a matter
of defense. '

Another contention is that the pctition, instead of show-
ing that the president of the socicty certified the exact
amount paid to the society by voluntary subscription, or by
fees imposed on its members each year, to the county clerk,
merely certified that for the years prior to 1899 the amount
thus paid excecded $200 a year, and that for 1899 it was
$800, for 1900, $500, and for 1901, $300. This contention
seems to lack substantial merit. The section, hereinbefore
set out at length, makes the payment into the treasury of
the society by voluntary subscriptions, or fecs imposed on
its members, of at least $50 each year one of the conditions
precedent to the allowance of aid by the county board. It
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also requires the president to “certify to the county clerk
the amount thus paid.” While the certificate of the presi-
dent does not show the exact amount paid each year prior
to 1899, it does show that it exceeded the minimum amount
fixed by the section and amounts, we think, to a substantial
compliance with the statute.

We discover no error in the record, and recommend that
the judgment of the district court be affirmed.

DUrFiE and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

TrEp K. HERMAN ET AL., APPELLEES, V. CITY OF OMAHA
ET AL., APPELLANTS.

Frep JANUARY 3, 1906. No. 14,060.

1. Taxation: ExEmprions. Public parks belonging to a city of the
metropolitan class are not taxable property within the meaning
of subdivision III, section 110, chapter 12a, Compiled Statutes 1903,

2. Cities: IMPROVEMENTS: PETITION. It is not competent for a city
of the metropolitan class to petition itself for improvements in
a street improvement district within such city.

APPEAL from the district court for Douglas county:
ABRAHAM L. SUTTON, JUDGE. Affirmed in part.

C. C. Wright and W, H. Herdman, for appellants.
H. W. Pennock, contra.

JACKSON, C.

Fred K. Herman and others obtained a decree in the
district court for Douglas county against the city of
Omaha and its treasurer, holding special assessments in
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street improvement districts Nos. 598, 653 and 677 invalid,
because of the fact that certain of the proceedings relating
to such assessments were had at special sessions of the city
council, without proper notice of the business to be trans-
acted at such special sessions. The city of Omaha and
its treasurer appeal as to paving districts Nos. 653 and
677. The correctness of the decree as to district No. 598
is not complained of. Other questions were involved in
the hearing before the trial court, all of which were de-
termined favorably to the contention of the city.

It is now conceded that, owing to the rule in National
Life Ins. Co. v. Omaha, 73 Neb. 44, and Richardson v. City
of Omaha, 74 Neb. 297, the decree as to district No. 653
was wrong, and that the decree must be reversed as to that
district. The appellees, however, seek to sustain the decree
as to district No. 677, upon the ground that the petition of
property owners, upon which action was taken by the city
council, contained an insufficient number of signatures to
give the council jurisdiction. The provision of the Omaha
charter relative to petitions for improvements, such as are
involved, is as follows: “The mayor and city council shall
have power to order any of the improvements hereinbefore
mentioned in any improvement district outside the said
three thousand feet limit, and also repaving in any im-
provement district within said limit, and cause the same to
be made upon any street or alley, but only upon petition of
the record owners of a majority of the foot frontage of tax-
able property in said district.” Comp. St. 1903, ch. 12q,
sec. 110, subd. ITI (Ann. St. 7562). District No. 677 con-
tains a total frontage on Cuming street, within the district,
of 6,331.6 feet. This includes 885 feet of frontage in Bemis
Park, the title to which is in the city. The total of front-
age represented in the petition is 2,746.71 feet, so that, if
the frontage along Bemis Park is properly excluded in
determining the sufficiency of the petition, the petition was
sufficient. On the other hand, if it should have been in-
cluded, the petition is insufficient, and the decree should
still be for the appellees,
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A determination of this question involves an inquiry as
to whether Bemis Park is taxable property within the
meaning of the statute. The tax involved being a special
assessment, the provisions of section 2, article IX of the
constitution, which applies to taxes for general purposes
only, do not determine the question. It is rather one to
be determined by provisions of the city charter and general
principles of law. Cities, counties and other political sub-
divisions are mere instrumentalities of the state through
which it exercises its governmental funections, and it would
be perfectly competent for a sovereign state to impose the
burden of taxation not only upon the public property of
such municipalities, but upon the property of the state as
well, if it were deemed expedient to do so. Councerning
this right, the court of errors in T'rustees of Public Schools
v. City of Trenton, 30 N. J. Eq. 667, 681, said:

“The immunity of the property of the state, and of its
political subdivision, from taxation does not result from
a want of power in the legislature to subject such property
to taxation. The state may, if it sees fit, subject its prop-
erty, and the property, owned by its municipal divisions, to
taxation, in common with other property within its terri-
tory. But inasmuch as taxation of public property would
necessarily involve other taxation for the payment of the
taxes so laid, and thus the public would be taxing itself
in order to raise money to pay over to itself, the inference
of law is that the general language of statutes prescribing
the property which shall be taxable is not applicable to the
property of the state or its municipalities. Such property
is, therefore, by implication, excluded from the operation
of laws imposing taxation, unless there is a clear expres-
sion of intent to include it.”

This doctrine, of course, applies to general taxation, but
has been applied to special assessments as well.

Numerous authorities are cited by appellees in support
of their contention that public property belonging to the
city of Omaha is taxable within the meaning of the charter
provisions for the purpose of special assessments imposed
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by the city itself, and these authorities are worthy of more
than passing notice. County of McLean v. City of Bloom-
ington, 106 I11. 209, a leading case on the subject, cited and
followed by courts of other jurisdictions, involved the levy-
ing of a special assessment by the city of Bloomington on
property belonging to the county of McLean within the
city, for a public improvement, and it was held that,
“while the state may not authorize corporate authorities
to levy special assessments upon the property of the
United States, as it would be an invasion of the rights of
a distinet sovereignty, no such reason exists as between the
several agencies of the state government, which are subject
to its control and direction. It may authorize a burthen
to be imposed on one of its agencies to the extent it is bene-
fited by another agency, for the benefit of the entire pub-
lie”

In New Orleans v. Warner, 175 U. 8. 120, 20 Sup. Ct.
Rep. 44, -there was involved the right of the legis-
ture to impose a special assessment upon the city of New
Orleans, to pay its proportion of the expense for the drain-
age of property within a drainage district, of which the city
was a part, and within the rule already noticed it was
held competent for the state to impose this burden. In
Edwards & Walsh Construction Co. v. Jasper County, 117
Ta. 365, it was held to be competent for the city of Newton
to impose a special assessment upon the property of the
county used for county purposes, to pay a proportionate
share of the cost of paving the streets of the city, including
those on the four sides of the courthouse square. The con-
clusion reached from an examination of these authorities,
as well as others cited, is that it is competent for one politi-
cal subdivision of a state to impose upon another subdivi-
sion the burden of special assessments for public improve-
ments, where the property of the subdivision so burdened
is especially benefited thereby, and this upon the theory
that the general public is benefited by such improvements.
No case, however, has come under our observation where
it is held that the city, or other municipality, should be
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required to assess its own property to pay the cost of public
improvements within its corporate limits.

The legislature, under the provision of section 6, article
IX of the constitution, is given authority to vest cities and
villages with power to make local improvements by special
assessments, or by special taxation, of property benefited.
Within the authority so granted, section 161, chapter 12a,
Compiled Statutes 1903 (Ann. St. 7629), provides: “All
special taxes to cover the cost of any public improvements
herein authorized shall be levied and assessed on all lots,
parts of lots, lands and real estate bounding, abutting or
adjacent to such improvement, or within the district cre-
ated for the purpose of making such improvement, to the
extent of the benefits to such lots, parts of lots, lands and
real estate by reason of such improvements.” This provi-
sion of the charter, unaided by other charter provisions,
gives color to the claim of appellees that within the terms,
“all lots, parts of lots, lands and real estate bounding, abut-
ting or adjacent to such improvement” is included the pub-
lic property belonging to the city; but the charter must be
construed as a whole, and whether these terms are to be
construed as including public property belonging to the
city must be determined in the light of other charter pro-
visions. It is provided by section 125 (Ann. St. 7593)
that, “whenever the mayor and council deem it expedient,
they shall have power for the purpose of paying the cost of
paving, repaving, macadamizing the intersection of streets
and spaces apposite alleys in the city, to issue bonds of the
city,” and by section 152 (Ann. St. 7620) it is provided:
“If there shall be any real estate not subject to assessment
of special taxes for paving purposes, the mayor and coun-
cil shall have power to pave in front of the same, and to
pay the cost thereof that would otherwise be chargeable on
such real estate, in the same manner as herein provided for
the paving of intersection of streets and paying therefor.”
Section 1016 (Ann. St. 7552) provides for a board of park
commissioners who shall have charge of all the parks and
public grounds belonging to the city, and also provides the
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method of cresting a fund for the purchase of park grounds
and contains this provision: “When improvements are
made upon or in streets, or sidewalks adjacent to, and abut-
ting upon, parks, parkways or boulevards and similar
grounds in the charge and control of said board of park
commissioners, the cost or expense of which would other-
wise be chargeable to the tity, the same shall be paid from
the park fund tax herein provided; and said commission-
ers are hereby directed to pay the cost of such improve-
ments.”

There are two methods provided for the creation of the
fund out of which the payment is to be made: First, by
special assessment of such real estate as may be specifically
benefited; and second, by issuing bonds of the city. It
seems plain from these charter provisions that the legisla-
ture has provided a specific method of creating a fund to
pay the cost of improving the street along the public parks
belonging to the city, and that the method so provided is
exclusive of all others. It has interposed a barrier to the
right of the city to tax its own property for the purpose of
creating a fund with which to pay the cost of public im-
provements undertaken by the city. This rule is in entire
harmony with all the authorities to which our attention
has been called. In the case of Edwards & Walsh Con-
struction Co. v. Jasper County, supra, it was expressly
pointed out that the county was not raising the money
assessed against its property to pay over to itself. The
same consideration which causes the state to refrain from
assessing its own property is as potent when applied to any
of its political subdivisions; besides there is considerable
force in the contention of appellants that public policy
should deny the city the right to petition itself to carry
on the work of public improvement; that the right to
petition should be confined to the individual taxpayer who
bears the greater part of the burden imposed by the special
assessment. In Armstrong v. Ogden City, 12 Utah, 476, it
is said:

“So far as proceeding with the improvement or assisting
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in acquiring jurisdiction are concerned, we have been un-
able to find any case where public property situated within
the confines of a local improvement district has been per-
mitted to affect the result, either one way or the other,
and we think that the establishment of such a rule would
not only be wrong in principle and wrong in theory, but
it would also be contrary to the spirit and intention of the
statutes providing for special improvement assessments.”

We hold that Bemis Park is not taxable property within
the meaning of the statute quoted, and it was properly ex-
cluded by the city authorities in determining the suffi-
ciency of the petition, and that the petition was sufficient
to justify the action of the council.

We recommend that the decree of the district court be
reversed as to districts No. 653 and No. 677, and that as to
those districts the petition be dismissed, and that the de-
cree be affirmed as to district No. 598.

DurrFiE and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is affirmed as to
street improvement district No. 598, and is reversed and
the case dismissed as to street improvement districts No.
653 and No. 677.

JUDGMENT ACCORDINGLY.

HUBERT BASCOMBE, APPELLEE, V. ALICE BASCOMBE, APPEL-
LANT.

FI1LED JANUARY 3, 1906. No. 14,070. -

Divorce: EvipEnce. The evidence examined and held to sustain the
decree of the district court granting a divorce on the ground of
desertion.

APPEAL from the district court for Douglas county:
ABRAHAM L. SUTTON, JUDGE. A[ffirmed.
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Cooper & Dunn, for appellant.
E. F. Morearty and Edward A. Smith, contra.

JACKSON, C,

The defendant has appealed from a decree of divorce
rendered in the district court in favor of the plaintiff, and
insists that the decree is not sustained by the evidence.
The petition alleges desertion as a cause of action, and
the decree is based upon that allegation. The parties were
married in 1879, and it appears that each had children by
a former marriage. The plaintiff is advanced in age, and
for a number of years prior to the separation was inca-
pacitated by blindness and discase from performing man-
ual labor, and had no means of supporting his family other
than a pension of $12 a month. Their married life was an
unhappy one; the children of the wife seem to have been a
source of irritation. There is a sharp conflict in the evi-
dence, but the testimony of the plaintiff is direct and has
sufficient support in other evidence to sustain the deecree.
The circumstances testified to by the defendant, including
her statement that she does not desire to live with the
plaintiff, because of the fact that they have had so much
trouble, tends to strengthen the allegation of desertion.

There scems to be no reason to disturb the finding of
the trial court, and we recommend that the decree be
affirmed.

DurriE and ALBERT, CC., concur.
By the Court: IFor the reasons stated in the foregomg

opinion, the decree of the district court is
AFFIRMED.
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STATE OF NEBRASKA, APPELLEE, V. SEVERAL PARCELS OF
LAND; W. K. POTTER, RECEIVER, APPELLANT.

FoEp JANUARY 3, 1906. No. 14,373.

Judicial Sale: APPRAISEMENT: LieNs: Estorren. The deduction of an
apparent prior lien in the appraisement of real estate for the
purpose of a judicial sale is not conclusive as to the validity
of such lien or the priority thereof, but where such appraise-
ment, as returned by the sheriff, shows a lien apparently prior
to the lien under which the premises are to be sold and that
such lien was, in fact, treated as prior and valid by the ap-
praisers in determining the interest of the defendant in the
.premises, and where the status of such apparent lien has not
been judicially determined, one who purchases at the sale,
without questioning the validity or priority of such apparent
lien, is thereafter estopped from so doing.

APPEAL from the district court for Douglas county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

H. W. Pennock, for appellant.
John P. Breen and W. H. Herdman, contra.

JACKSON, C.

The state, as plaintiff, proceeding under the provisions
of the law commonly known as the “Scavenger Act,” insti-
tuted an action to enforce the collection of delinquent
taxes and special assessments alleged to have been levied
and assessed against property situated in the city of
Oméha. William K. Potter, as receiver of the Omaha Loan
& Trust Company, answered the petition, setting out title
in the Omaha Toan & Trust Company, and alleging certain
facts showing irregularitics in the special assessments in-
volved, by reason of which it is claimed that such special
assessments are void. The state replied, alleging that the
title of the Omaha Loan & Trust Company was acquired
and held through a chain of conveyances beginning with a
sheriff’s deed, issued pursuant to a judicial sale had in a

35
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foreclosure procecding, wherein, for the purpose of the
sale, the sheriff conducting the same, in the appraisal of
the real estate, secured from the county and ecity treasurer
certificates of taxes and special assessments upon the real
estate, showing the taxes and special assessments involved
in this controversy to be a prior incumbrance, and that
the amount so certified was deducted by the appraisers
from the gross value of the real estate as found By them,
and that the purchaser, by reason thercof, acquired title
subject to such taxes and special assessments, and that
such purchaser and his grantees, including the defendant,
are estopped from now denying the validity of such taxes
and assessments. The trial court found the issues in favor
of the state and entered a decree establishing the validity
of the taxes and assessments. The defendant appeals, and,
while tacitly conceding the correctness of the rule that a
purchaser at a judicial sale, under an appraisal where liens
were actually deducted from the gross value, may not af-
terwards question the liens so deducted, claims that the
taxes in controversy were not deducted in the appraisal.
The decree entered in the foreclosure proceeding,
through which the defendant’s title was acquired, estab-
lished the validity of a prior mortgage of $1,200, not fore-
closed in that action, and directed that the real estate
should be sold subject to that mortgage. The appraisal of
the real estate, as originally returned by the sheriff, omit-
ting the formal parts, fixed the value of the premises at
$1,100 and found the prior incumbrances to be: “Taxes as
per city and county treasurers’ certificates—city, $152.68;
county, $15.51; total, $168.19.” The total amount was
deducted from the sum of $1,100, and the interest of the
defendants in the premises was found to be $931.81. Upon
the return of the appraisal, counsel for the plaintiff in that
proceeding moved that the appraisal be corrected by deé-
ducting the amount of the prior mortgage, as established
by the decree under which the sale was to be made. Upon
this motion the court made the following order: “This
cause came on to be heard upon the motion of the plaintiff
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for an order instructing the sheriff to correct and amend
the appraisal heretofore made in this cause and to amend
a copy thereof filed therein, and was submitted to the court,
on consideration whereof, the court sustains said motion.
It is therefore ordered that the sheriff be, and he is, hereby
instructed to amend the appraisal and copy thereof of said
real estate, by deducting from the gross appraised value
the amount of the prior mortgage, as provided in the decree
in which the sale is to be made.” And thereupon the
sheriff amended both the original appraisement and the
copy, by adding under the head of prior incumbrances,
mortgage as per decree, $1,200, and changing the total of
the prior incumbrance from $168.19 to $1,368.19, and
changing also the finding of the value of the interest of
the defendants in the premises, which in the original re-
turn read, “the interest of defendants we value at $931.81,”
so that the corrected return reads, “the intercst of the de-
fendants we value at nothing,” at the same time making a
memorandum, both on the appraisement and the copy, as
follows: ‘“Correction made by order of court.” The prem-
ises were sold to a grantor of the appellant and the sale
confirmed.

As we understand the claim of the appellant it is that,
the court having ordered the appraisement to be corrected
by deducting $1,200; the amount of the prior mortgage,
from the appraised value, which was fixed at $1,100, first,
after such deduction was made nothing remained from
which the taxes could be deducted; and second, that the
order correcting the appraisal amounted to a direction
that nothing but the $1,200 prior mortgage should be de-
ducted, and that therefore, in the corrected appraisement,
the taxes were not deducted, and no estoppel arises. We
cannot agree with this contention. The statute requiring
the appraisement of real estate about to be sold upon exe-
cution provides: “That for the purpose of the appraise-
ment mentioned, * * * the officer and the freeholders
therein named shall deduct from the real value of the lands
and tenements levied on the amount of all liens and incum-
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brances for taxes or otherwise, prior to the lien of the judg-
ment under which exgcution is levied.” Code, sec. 491b.
To enable the appraisers to do so it is provided: “It shall
be the duty of the county clerk, the clerk of the district
court, and the county treasurer of the county and the treas-
urer of the village, town or city, wherein such levy is made,
for the purpose of ascertaining the amount of the liens
- and incumbrances upon the lands and tenements so levied
upon, on application of the sheriff in writing, holding such
exccution, to certify to said sheriff, under their respective
hands and official seals, the amount and character of all
liens existing against the lands and tenements levied on,
which are prior to the lien of such levy, as the said liens
appear of record in their respective offices.” Code, sec.
491c. It is evident that the course contemplated by the
statute to be followed by the appraisers is to add together
all the prior liens as shown by the certificates, and deduct
the sum of such liens from the total value of the premises
by them appraised, for the purpose of ascertaining the in-
terest of the defendants. The appraisecment returned by
the sheriff, as amended by him under the direction of the
court, conforms to the provisions of the statute, and leaves
no doupt about the deduction of the lien in dispute as a
prior incumbrance. One purpose of the appraisement is to
advise the purchaser at the judicial sale of the amount of
the prior incumbrance, so that he may not unwittingly bid
for it more than it is worth. Omaha Loan & Trust Co. v.
City of Omaha, 71 Neb. 781. The procedure contemplated
by the statute accomplished that purpose. We do not think
that the order of the court is susceptible to the narrow con-
struction placed upon it by counsel for appellant. The
appraisement, as originally returned by the sheriff, omit-
ted the item of prior incumbrance fixed by the decree of
foreclosure, but contained those items not involved by the
decree or in the foreclosure proceedings, until that stage
of the proceeding was reached which required the appraise-
ment to be made. The sheriff doubtless proceeded upon
the erroneous theory that it was unnecessary to consider
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the item of prior incumbrance fixed by the decree, and the
attention of the court having been called to that fact, it
was adjudged that the sheriff correct the error and deduct
the omitted item. The language of the order correcting
the error in the appraisement is not susceptible of a con-
struction prohibiting the deduction of the items already
appearing in the return.

The rights of purchasers at judicial sales with reference
to apparent prior liens have been repeatedly litigated in
this jurisdiction. The cases are compiled in the concur-
ring opinion of HoLcoMB, C. J., in Hart v. Beardsley, 67
Neb. 145, and Omaha Loan & Trust Co. v. City of Omaha,
supre, and in the determination of this case have again
been considered in consultation, and the fellowing rule de-
duced as being in perfect harmony with our former hold-
ing. The deduction of an apparent prior lien in the ap-
praisement of real estate for the purpose of a judicial sale
is not conclusive as to the validity of such lien or the pri-
ority thereof, but where such appraisement, as returned
"by the sheriff, shows a lien apparently prior to the lien
under which the premises are to be sold, and that such lien
was in fact treated as prior and valid by the appraisers in
determining the interest of the defendant in the premises,
and where the status of such apparent lien has not been
judicially determined, one who purchases at the sale, with-
out questioning the validity or priority of such apparent
lien, is thereafter estopped from so doing.

The record does not disclose that the validity of the lien
in suit was ever questioned prior to the institution of this
action, and we conclude that within the rule announced the
appellant is now estopped from questioning its validity,
and we recommend that the decree of the court be affirmed.

DurriE and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is
) AFFIRMED.
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GEORGE O. W. FARNHAM, APPELLEB, V. CITY OF LINCOLN
ET AL., APPELLANTS.

FrLep JANUARY 18, 1906. No. 11,049,

1. Cities: CompProMISE OF SUITS. The power conferred by statute upon
cities .of the first class to sue and be sued carries with it the
power to compromise and settle such suits; and the city council
may, when it acts in good faith, accept a less sum in settlement of
a litigated case than is claimed to be due the city therein.

The provisions of section 4, article IX of the con-

stitution, do not apply to special assessments to pay for local im-

provements levied upon the property benefited thereby; and mu-

nicipal authorities have power to settle and compromise suits in-

volving the validity of such special assessments, notwithstanding
that section.

2.

APPEAL from the district court for Lancaster county:
LincoLN FRrosT, JUDGE. Reversed and dismissed.

J. R. Webster, John P. Maule, E. C. Strode and Clark &
Allen, for appellants. ’

Burr & Burr, contra.

BARNES, J.

This action was commenced in the district court for Lan-
caster county by George O. W. Farnham, as a taxpayer of
the city of Lincoln, to enjoin the mayor and city council
from settling a pending suit between the Lincoln Street
Railway Company and the city, which involved the valid-
ity of certain paving assessments levied against the prop-

-erty of the street railway company. The district court

found for the plaintiff and awarded him a permanent in-
junction, and the defendants brought the case here by
appeal.

An examination of the petition discloses that it contains
no averment of faets constituting fraud, collusion, or un-
fair dealing on the part of any of the defendants, but
after stating the situation of the parties, the levy of the
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paving assessments, the pendency of the action to establish
the lien alleged to have been obtained thereby and to fore-
close the same, the decree of the district court therein,
amounting to upwards of $111,000, and the appeal by the
defendants to this court, it concludes with an averment
substantially as follows: “The defendants are about to
settle and compromise the said paving taxes and the decree
thereon for the sum of $65,000; and the said council has
passed a resolution authorizing such scttlement, and the
defendant, the mayor of the city, is about to, and will, offi-
cially sign and approve of the resolution, unless prevented
from so doing by the order of the court; and the said de-
fendants will dismiss the action out of the supreme court,
and will commute and release and discharge the said pav-
ing taxes and tax lien, and have stipulated to settle and
dismiss the action and decree, and give away, donate and
discount to the said street railway company the sum of
$54,767, without payment thereof, notwithstanding the
premises and the fundamental law of the state, which for-
bids any sum of money for taxes due to any municipal cor-
poration being commuted in any form whatever; and the
said city council and said defendants have usurped the
functions of the courts of this state in the premises, and
the said scheme, if carried out, would be, and is, a fraud,
wrong and irreparable injury to the plaintiff and all tax-
payers of the city of Lincoln.” 8o it may be said that the
plaintiff relied, for the relief prayed for in his petition,
solcly on the alleged lack of power on the part of the mayor
and city council to compromise the suit, and accept a less
sum than was claimed by the city, and found due by the
district court, on account of the paving assessinents in
question.

Section 9, article I, chapter 13, Compiled Statutes 1903
(Ann. St. 7708) provides, among other things, that the city
may sue and be sued, and the counsel shall have power to
make contracts, and to do the acts relative to the property
and concerns of the city, necessary and incident to the
exercise of its corporate powers. This would seem to au-
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thorize the defendants to make the settlement complained
of. But we are not without authority on this question. In
Fuller v. Martin, 27 Neb. 441, which was an action to com-
pel the mayor of the city of Friend to carry out a contract
of settlement made by the city council with a waterworks
company, by signing a warrant to pay the consideration
named in such settlement, it was said:

“The power to compromise and settle claims of the
nature and character of that involved in the case at bar,
held to exist in the mayor and city council of cities in their
legislative capacity growing out of their general corporate
powers, and the necessities of such cases.”

In the body of the opinion we find the followi ng:

“While I am not aware that express authority is given
to cities, or to the mayor and council, as legislators, to set-
tle claims of this nature by compromise, yet the power of
settlement_ and adjustment must be held to exist, and to
grow out of their gemeral corporate powers and the ab-
solute necessities of the case.”

The power to compromise grows out of, and is incident
to, the power to sue and be sued. The power to sue and
be sued is conferred on the city in express terms by its
charter. This power would indeed be a snare, or its utility
much impaired, if, having entered upon litiga tion, the city
could not make an accord as to controverted matters, but
must pursue the controversy to its ultimate result in the
court,.

In the case at bar, there was a controversy as to the
validity of the assessments, and we may take judicial no-
tice of the fact that the matter is still in litigation in an
action now pending in this court. The case being pend-
ing and undetermined, the agreement to dismiss the ap-
peal and terminate the litigation was a sufficient considera-
tion for the settlement in question. 2 Freeman, Judg-
ments (4th ed.), sec. 463, says: “If the debtor has the right
to appeal, so that the judgment is not a finality, and its
correctness is not conceded, an agreement between him and
his creditor that the latter will accept a sum less than the
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amount of the judgment if the former will not prosecute an
appeal is valid and enforceable.” It would seem clear
from the foregoing that the power to sue and be sued car-
ries with it the power on the part of the mayor and city
council to compromise a suit, if such compromise is made
in good faith ; and, unless restrained by some statute or ex-
press constitutional provision, the city of Lincoln pos-
sessed the power to make the compromise in question.

The plaintiff contends, however, that by force of section
4, article IX of the constitution, such power is denied the
city in cases like the one at bar. That section reads as fol-
lows: “The legislature shall have no power to release or dis-
charge any county, city, township, town, or district what-
ever, or the inhabitants thereof, or any corporation, or the
property therein, from their or its proportionate share of
taxes to be levied for state purposes, or due any municipal
corporation, nor shall commutation for such taxes be au-
thorized in any form whatever.” The city insists that the
provisions of this section do not apply to cases like the one
at bar, and cites Collins v. Welch, 58 Ta. 720. There, the su-
pervisors, acting in good faith, compromised and adjusted
a claim of the county for taxes which had already become
enforceable by execution. The court said:

“There is no pretense that the claim for taxes was not
properly put in judgment, and no question is raised in re-
gard to the validity of the judgment. It has now become a
claim to be enforced by execution, and in our opinion
stands on the footing of any other judgment. The ques-
tion, then, arises as to whether the board of supervisors
has power to compromise a judgment. In our opinion it
has. It is provided by section 303 of the code, subdivi-
sion 11, that county supervisors are ‘to represent their re-
spective counties, and to have the care and management
of the property, and business of the county, in all cases
where no other provision shall be made.’

Counsel for the plaintiff vigorously assail the opinion
quoted from, and contend that the rendition of the decree
of foreclosure did not change the nature of the claim in
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controversy. The city, while not conceding this point (a
point which we do not decide), contends that the constitu-
tional provision above quoted does not apply to special as-
sessments. To determine this question section 4 should be
read and construed with sections 8 and 6 of article IX of
the constitution, in which it is found. Section 3 reads as
follows: “The right of redemption from all sales of real
estate, for the non-payment of taxes or special assessments
of any character whatever, shall exist in favor of owners
and persons interested in such real estate, for a period
of not less than two years from such sales thereof” It
will be observed that the section just quoted provides for
the right of redemption from sales for the non-payment of
taxes or local assessments of any character whatever. It
seems reasonable that, if it was intended to include such as-
sessments in section 4, the same language would have been
used. The omission of the term assessments in that sec-
tion is significant. Again, section 6 provides: “The legis-
lature may vest the corporate authorities of cities, towns
and villages, with power to make local improvements by
special assessment, or by special taxation of property,
benefited. For all other corporate purposes, all municipal
corporations may be vested with authority to assess and
collect taxes, but such taxes shall be uniform in respect to
persons and property within the jurisdiction of the body
imposing the same.” This section seems to make a clear
distinction between special assessments and taxes levied
and collected for general revenue purposes.

Again, the authorities lay down a clear line of distinec-
tion between taxes; in the ordinary sense of the word, and
special assessments. Judge Cooley, in his work on Taxa-
tion (1st ed.), ch. 20, p. 416, says:

“Special assessments are a peculiar species of taxa-
tion, standing apart from the general burdens imposed
for state and municipal purposes, and governed by prin-
ciples that do not apply generally. The general levy of
taxes is understood to exact contributions in return for
the general benefits of government, and it promises nothing
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to the persons taxed, beyond what may be anticipated from
an administration of the laws for individual protection
and the general-public good. Special ‘assessments, on the
other hand, are made upon the assumption that a portion
of the community is to be specially and peculiarly bene-
fited, in the enhancement of the value of property pe-
culiarly situated as regards a contemplated expenditure
of public funds; and, in addition to the general levy, they
demand that special contributions, in consideration of the
special benefit, shall be made by the persons receiving it.”

The courts of other states, having constitutional pro-
visions similar to our own, have recognized this distine-
tion. In Hill v. Higdon, 5 Ohio St. 243, the court said:

“Tt is our duty to give such a construction to the consti-
tution as will make it consistent with itself, and will har-
monize and give effect to all its provisions. To do this,
we have only to suppose, that the convention used langnage
with reference to its popular and received signification;
and applied it as it had been practically applied for a long
series of years. That where taxation is spoken of in the
second section of the twelfth article reference is made to
the general burdens imposed for the purpose of supporting
the government, and the revenue raised expended for the
equal benefit of the public at large; while the power of as-
sessment, referred to in the sixth section of the thirteenth
article, although resting upon the taxing power, was in-
tended to describe a distinet and well known mode of lay-
ing a local burden upon particular property, with reference
to the peculiar and special benefit derived to such prop-

. erty from the expenditure of the money.”

Distinguishing the words “taxes” and “assessments,”
the South Dakota supreme court in Winona & St. P. R. Co.
v. City of Watertown, 1 8. Dak. 46, 44 N. W. 1,072, said:
«Notwithstanding the fact that both are derived from the
same power, yet the terms ‘tax’ and ‘taxation’ and the
terms ‘special assessments’ have a well understood meaning
by courts and the public generally. Taxes and taxation
are understood to mean the taxes imposed by the govern-
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ment * * * to provide funds for general expenses of
the particular community or district for which the taxes
are levied. Special assessments are understood to refer
to money raised or levied for some local municipal pur-
pose to which the funds so collected are to be specifically
applied. * * * Assessments are presumed to be made
on account of special benefits to the property assessed.”

Lastly, this court, in City of Beatrice v. Brethren
Church, 41 Neb. 358, has followed the weight of authority
on this question. It was tlere said :

“The consensus of these authorities is that an assessment
to reimburse a municipal corporation for such benefit as
it has conferred upon an adjacent lot by reason of pave-
ments or sidewalks laid alongside it is not an exercise of
power to tax in the generally accepted meaning of that
term.”

It is apparent on the face of the constitution that the
framers of that instrument did not use the word taxes and
the term special assessments as equivalents of each other,
or that either included the other. Section 1, article IX,
provides that taxes shall be levied by valuation and pro-
portionate value, except special taxes on the kinds of busi-
ness therein enumerated. Scction 6 of the same article
provides that the ordinary revenues of municipalities shall
be uniform in respect to persons and property, and con-
tains a special provision that the legislature may authorize
corporate authorities of towns and villages to make local
improvements by special assessments. Construing these
provisions in the case last above cited, we said:

“The exemptions nrovided by section 2, article IX of the
constitution, are solely with reference to taxes.assessed by
valuation for gencral purposes, and have no applicability
to special assessments, or special taxation of property bene- -
fited by local improvements under authority of section 6
of the same article.”

This distinction was again recognized in Scott v. Society
of Russian Israclites, 59 Neb. 571. So we are of opinion
that the section of the constitution first above quoted does
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not apply to the special assessments in question in this
case, and that the city council had the power to make the
settlement complained of.

Therefore the judgment of the district court is reversed

and the action is dismissed.
JUDGMENT ACCORDINGLY,

LETTON, J., not sitting,.

JAMES J. REED V. STATE OF NEBRASKA,
F1Ep JANUARY 18, 1906. No. 14,206.

1. Criminal Law: INFORMATION: NAMES OoF WITNESSES. The main pur-
pose of the requirement that the names of the witnesses be im-
dorsed on the information in a criminal action is to convey to the
accused the information or knowledge of the identity of the wit-
nesses to be produced on behalf of the state; and, although a
witness is designated on the information by the wrong christian
name, if the accused is not misled thereby, and is aware of the
identity of the witness, such mistake affords no ground for the
exclusion of his evidence.

2. Trial: HarmLESS ERROR. Where an objection to a question pro-
pounded to a witness is sustained, and the testimony sought to be
elicited by such question is brought out by the one succeeding it,
such ruling, if erroneous, is error without prejudice.

3. Insanity cannot be proved by hearsay or reputation, and it is proper
to exclude such evidence.

4. Nonexpert Evidence. The rule permitting nonexpert witnesses to
testify as to the sanity or -insanity of one whose legal account-
ability is the sole matter in issue does not allow such witnesses
to testify that at a certain date such party knew the difference
between the right and wrohg of the act at that time committed
by him. Shults v. State, 37 Neb. 481.

6. Instructions. It is not the true method of construing instructions
to select detached portions thereof and comsider them as inde-
pendent of the whole of the charge to the jury. The correct
rule of construction is that all that is said in the entire charge
upon any one question shall be construed together, and if, when
80 construed, it is not inconsistent as a whole, and states the
law correctly, no valid assignment of error can be predicated
thereon. .
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6. Self-Defense: INsTrUCTION. Self-defense is extended to the defense
of the person and of the domicile, and an instruction which cor-
rectly defines the elements of such defense is a sufficient charge
on that subject.

7. The opinions of nonexpert witnesses on the question of the in-
sanity of one charged with a criminal offense are entitled to little
or no regard, unless supported by good reasons founded on facts
which warrant them. From such opinions and the facts stated
to support them, it is the province of the jury to draw their con-
clusions as to the sanity or insanity of the defendant.

8. Homicide: SELF-DEFENSE: INSTRUCTION. An instruction in this case,
by which the jury were told that if they believed from the evi-
dence that the deceased and the accused were engaged in a scuffle,
and while so engaged the revolver was accidently discharged and
thus inflicted the wounds which caused her deafh, they should
find the defendant not guilty, held to be as favorable to the de-
fendant, on that question, as the evidence warranted.

9, Instructions. Where the court on his own motion has correctly in-
structed the jury on all the issues presented by the record and
evidence in a criminal case, it is not error to refuse to give the
instructions requested by the defendant.

10. New Trial: Juror: CoMPETENCY. Where, by a supplemental motion
for a new trial, the competency of a juror, on account of an al-
leged bodily infirmity, amounting to a disability, is put in issue,
and is determined as a matter of fact upon competent evidence
introduced before the trial court, the finding of the fact on that
question will not be set aside by a court of review, unless it is
unsupported by the evidence and is clearly wrong.

11, Juror: COMPETENCY: WAIVER. In a criminal action where, after
trial and conviction, the competency of a juror is challenged for
the first time, on the ground that he hag been convicted of a
felony and served a term in the state penitentiary, the fact that
counsel for the accused failed to examine the juror and ascertain
his incompetency in that respect, full opportunity therefor hav-
ing been accorded him, will amount to a waiver of such objection.

ERROR to the distriet court for Douglas county: GEORGE
A. Day, JUDGE. Affirmed.

Cunningham R. Scott and E. H. Scott, for plaintiff in
-erTor.

Norris Brown, Attorney General, and W. T. Thompson,
contra.
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LCARNES, J.

James J. Reed, on a trial in the district court for
Douglas county, was convicted of the crime of murder in
the first degree for the killing of one Glenna Hynes, and
was sentenced to the penitentiary for life. From that judg-
ment and sentence he prosecutes error to this court, and
will hereafter be called the accused.

His first contention is that the trial court erred in ad-
mitting the evidence of Darwin P. Baldwin, a witness for
the state, because the name of said witness was not in-
dorsed on the information. It appears that the real name
of the witness was Darwin P. Baldwin instead of Daniel
P. Baldwin, the name by which he was designated on the
information. It further appears that this witness had
been a police officer in the city of Omaha for something
like 14 years before the information herein was filed; that
he was known among his brother police officers, and his
associates and acquaintances, as “Dan. P. Baldwin,” and
this was the reason why his name was thus indorsed on the
information. There was no mistake as to the identity of
the witness, and the accused in speaking of him during the
trial invariably called him “Dan Baldwin.” It is appar-
ent that the mistake in the name of the witness did not mis-
lead the accused, or prevent him from knowing who the
witness was that would testify against him. Section 579
of the criminal code provides that the prosecuting attor-
ney shall indorse on the information the names of the wit-
nesses known to him at the time of filing the same; and, at
such time before the trial of any case as the court may by
rule or otherwise prescribe, he shall indorse thereon the
names of such other witnesses as shall then be known to
him. The reason for the rule requiring the names of the
witnesses to be indorsed on the information in a criminal
action is to advise the accused of the identity of the wit-
nesses who will be called to testify against him, and to
enable him to intelligently prepare for his defense. It is
apparent from the record that the accused was not misled
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in any way by the indorsement of the name “Daniel P.
Baldwin” on the information, in lieu of the name of “Dar-
win P. Baldwin.” In the casc of Carrall v. State, 53 Neb.
431, the name “Mrs. Fred Steinburg” was indorsed on the
information. It appeared that the name of her husband
was not “I'red Steinburg,” but was in fact “Paul Fred
Steenburg.” It was objected that the true name of the
witness was not indorsed on the information. The court
said:

“The evidence disclosed that the husband was known as
‘Fred Steenburg’ and the wife, in her testimony, when
being interrogated directly on this point, stated that her
name was ‘Mrs. I'red Steenburg,” from which it appears
that the indorsement on the information was of her a
sufficient identification, one which met the purpose of the
statute, notwithstanding the law does not recognize a sec-
cond or other than first christian name This appella-
tion ‘Fred’ was that by which the husband was known and
identified, and it indieated the wife when applied to her
in the manner of its indorsement with the other name and
term on the information.”

So we conclude that, where the name indorsed on the in-
formation fairly identifies the witness, and the accused is
not misled or taken by surprise on account of a mistake
in the christian name, it is not error to receive the evi-
dence of such witness.

Counsel for the accused also contends that the court
erred in sustaining the objection to a question put to wit-
ness Oliver C'owing. It appears from the record that this
witness was being examined by counsel as a nonexpert wit-
ness on the question of insanity. The question asked was as
follows: “How was it about his conversation being con-
nected or otherwise?” This question was objected to by the
state on the ground that it was leading, and the objection
was sustained. If this ruling was incorrect, the error was
cured by the question and answer which followed. The
witness was next asked: “Now, T will ask you to go on in
your own way and state everything that you ever saw
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about the man during the time you knew him before the
homicide and up to the homicide that attracted your at-
tention, and tell why it attracted your attention.” This
question was answered at length by the witness with-
out objection. We quote a part of the answer as fol-.
lows: “He generally talked with some of the employees
of the shop that boarded there, and he always appeared
to me like he was irritated and quick, and gave quick
answers, and his brow would contract, and have a pe-
culiar expression on his face, and would probably leave
off the conversation abruptly and turn round and walk
out of doors. I noticed that several times.” It thus ap-
pears that counsel obtained the evidence he sought to
elicit by the question objected to. Therefore the ruling
in no way prejudiced the rights of the accused.’

It is next urged that the court erred in sustaining the
objection to the following question which was propounded
to the witness Peter Goos: “Now, I will ask you to state
what you know, if anything, about the subject of his de-
rangement being the subject of common conversation
among the people at the hotel.” We think the objection
was properly -sustained. This witness was also called
by the defendant as a nonexpert on the question of in-
sanity. By the question asked counsel attempted to prove
insanity by hearsay, or reputation. Insanity cannot be
proved in this manner. “Hearsay or reputation of being
insane is not admissible.” 2 Bishop, New Criminal Pro-
cedure (4th ed.), sec. 687a; Aschraft v. De Armond, 44
Ta. 229; Yanke v. State, 51 Wis. 464.

The accusod further contends that the court erred in sus-
taining the state’s objection to the evidence of the witness
W. H. Anderson.  This assignment presents the question
just discussed in relation to the testimony of Peter Goos,
and therefore will receive no further consideration. It is
claimed that the witness B. B. Smalley should have been
permitted to answer the following question: “Now, then,
1 will repeat my. question: Taking that into account, and
his manner. and what you have seen of other insane per-

36



514 NEBRASKA REPORTS. [VoL. 75

Reed v. State,

sons, what would be your opinion as to his condition as
to his being able, of his own will, and his own mind, to
determine right from wrong?” This question was before
this court in Shitlts v. Stale, 37 Neb. 481, where the rule
was stated as follows:

“The rule permitting a nonexpert witness to testify as
to the sanity or insanity of a party whose legal account-
ability is the sole matter in issue does not allow such wit-
ness to testify that at a certain date such party knew the
difference between the right and wrong of an act at that
time committed by him.”

So it would seem that the court correctly excluded the
testimony sought to be elicited by the question quoted
above.

The foregoing necessarily disposes of all of the other as-
signments of error relating to the admission and exclusion
of evidence, and therefore they will be given no further at-
tention. ‘

This brings us to the assignments of error relating to
the giving of instructions. The sixth paragraph of the in-
structions, given by the court on his own motion, reads as
follows: “To constitute murder in the first degree there
must have been an unlawful killing done, purposely and
with deliberate and premeditated malice. If the person
has actually formed the purpose maliciously to Kkill,
and has deliberated and premeditated upon it before he
performs the act, and then performs it, he is guilty of mur-
der in the first degree, however short the time may have
been between the purpose and its execution. It is not
time that constitutes the distinctive difference between
murder in the first degree and murder in the second de-
gree. An unlawful killing with malice, deliberation and
premeditation, constitutes the crime of murder in the first
degree. Tt matters not how short the time, if the party
has turned it over in his mind and weighed and delib-
erated upon it.” This instruction is vigorously assailed
by counsel for the accused, who claims that it contains
an incorrect definition of murder in the first degree. At
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first blush it would seem as though the point was well
taken; but after a careful reading of the whole thereof,
in connection with the other parts of the court’s charge
to the jury, we are constrained to hold the instruction
good. Counsel, in order to establish his contention, segre-
gates a part of the paragraph complained of, and, reading
it without reference to the rest of the instruction, claims
that it is erromeous. It is not the true method of con-
struing instructions to select detached portions thereof
and consider them as independent of the whole of the
charge to the jury. The correct rule of construction, and
the one universally followed by this court, is that all that
is said in the entire charge upon any one question shall
be construed together, and if, when so construed, it is not
inconsistent as a whole, and states the law correctly, no
valid assignment of error can be predicated thereon. St.
Louis v. State, 8 Neb. 405; Parrish v. State, 14 Neb. 60;
Murphy v. State, 15 Neb. 383 ; Carlcton v. State, 43 Neb.
373. In the case last above cited, in one of the paragraphs
of the instructions, the court said: “It is sufficient if there
was such design and determination to kill distinctly
formed in the mind at any moment before or at the time
the blow is struck or the fatal shot is fired.” It was con-
tended that this was not a correct statement of the law.
But we held that while the language quoted, if it stood
alone, might be ambiguous and objectionable, yet, when
construed with the rest of the charge, it was not errone-
ous. It was said: “We do not think the jury could have
been misled or confused thereby.” The precise point con-
tended for by counsel for the accused is that the instrue-
tion eliminates the element of purpose. In other words,
that it does not inform the jury that the killing must be
purposely done. An examination of the paragraph dis-
closes that the word “purposely” is contained in the first
sentence thereof; and after stating, in the second sentence,
that if a person “has actually formed a purpose mali-
ciously to kill,” the court proceeded to define deliberation
and premeditation, and in giving such definition the part
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of the charge excepted to appears. We take it that the
jury could not have been misled by the language of this
instruction, even when considered by itself. But an ex-
amination of the record discloses that the court had pre-
viously given an instruction correctly defining the crime of
murder in the first degree, and specifically setting forth
every element thereof. It further appears that, in the
paragraph immediately following the one complained of,
the court told the jury what was meant by the word “pur-
posely.” We quote from the instruction, as follows: “To
do an act purposely is to do it designedly, intentionally,
with a will. * * * A design or purpose must be
formed to kill willfully, that is, with the intention that
the act to be done shall have the effect of taking the life
of a human being, and some space of time, it matters not
how short, must intervene between the formation of the
purpose or design to kill and its execution.” 8o it would
seem that the jury must have understood what facts con-
stitute murder in the first degree.

The correctness of the seventh paragraph of the instruc-
tions is also challenged by counsel, for the reason that it
does not inform the jury that a person attacked has a right
to use such force as is necessary to prevent an attempted
robbery, or great personal injury. This paragraph of the
instructions does not undertake to cover the entire case,
but only a portion thereof, and it appears that the question
of self-defense was properly covered by a separate para-
graph of the instructions. Again, it is contended that the
instruction is erroneous because it ignores the right of the
accused to form an intention to take the life of the de-
ceased in defense of his property. Self-defense is ex-
tended to the defense of the person and of the domicile.
Intentional homicide may not be justified- completely be-
yond this scope. 1 Bishop, New Criminal Law, sec. 867.
The foregoing discussion practically covers all of the ob- °
jections to paragraph seven.

Counsel also challenges the correctness of paragraph 14
of the instructions, which defines the elements of seif-de-
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fense. It is sufficient to say, in answer to this contention,
that the instruction complained of correctly states the
law on that subject as laid down by the text-writers, and
approved by many decisions of this court. To quote the
instruction and comment further on it would render this
opinion much too long.

Counsel complains of paragraph 16 of the instructions
which defines the law relating to the defense of insanity.
His contention is that the court erred in informing the
jury that, in determining what weight should be given
the opinions of the witnesses on that question, they should
consider the nature and character of the acts, the circum-
stances surrounding the transactions and the conduct of
the defendant, as described by the witnesses, and whether
or not they indicated a sane or insane condition of the
mind, or whether they gave no.indication either way;
that in determining that question the jury should con-
sider all the acts and conduct of the defendant and the cir-
cumstances concerning the same, as detailed by the wit-
nesses, together with all of the other evidence in the case,
and, from such testimony, give to the opinions of the non-
expert witnesses such weight as they should think they
were justly entitled to. It is said that this was error, be-
cause the court, in the first instance, was required to de-
termine the admissibility of the nomnexpert evidence, and
the consequent right of the witnesses to express an opin-
ion on the question of the insanity of the accused, as a
matter of law; and that the jury had no right to consider
the basis of such opinions. We conceive the true rule to
be that the opinions of nonexpert witnesses on the ques-
tion of insanity are entitled to little or no regard, unless
supported by good reasons founded on facts which warrant
them. I'rom the facts stated in support of such opinions,
the jury must draw their conclusions as to the sanity or
insanity of the defendant.

Lastly, paragraph 17 of the instructions is complained
of. By this instruction the jury were told that if they
believed from the evidence that the deceased and the ac-
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cused were engaged in a scuffle, and while so engaged the
revolver was accidentally discharged and thus inflicted
the wounds which caused her death, they should find the
defendant not guilty. We believe that this instruction
was as favorable to the defendant as the evidence war-
ranted.

On the trial in the district court counsel for the ac-
cused requested the court to give certain instructions to
the jury comprising paragraphs one to eleven, inclusive.
The court declined to give them, for the apparent reason
that he had covered all of the questions at issue by his
own instructions. While it is true that the language
contained in the instructions given by the court is not as
fervid or emphatic as that contained in the instructions
asked for, yet we are satisfied from an examination of the
record that every legal proposition involved in the case
was covered by the instructions of the court. Therefore,
it was not error to refuse those requested by counsel for
the accused. ' '

This brings us to the questions presented by the sup-
plemental motion for a new trial, to wit, the competency
of the jurors Blake and Baker. It was alleged in the
supplemental motion that the juror Blake was blind, and
was therefore not qualified, under the statute, to act in
that capacity. The statute reads as follows: “All free
white males residing in any of the counties of this state
® % % and not being subject to any bodily infirmity
amounting to a disability, are competent jurors.” (Code,
sec. 657.) The question thus raised was one of fact, and
was determined adversely to the accused on the hearing in
the district court. An examination of the evidence dis-
closes that while the juror’s eye-sight was somewhat im-
paired, yet he was able to go about the city of Omaha un-
attended, without stumbling or falling, and without -
danger of injury to himself; that he was able to distinguish
persons at a considerable distance, to recognize his ac-
quaintances and friends; in fact, could see well enough
across an ordinary sized room to see an uplifted hand and
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determine the number of fingers that were shut or that re-
mained open. The court found the juror competent, as a
question of fact, and we are not at liberty to determine
otherwise. This finding by the court must be treated the
same as any other finding of fact, and a court of review
will not set it aside unless it is unsupported by the evi-
dence and is clearly wrong. Again, counsel on the ex-
amination of the juror, as to his competency, had an op-
portunity to observe his physical condition, and a failure
to examine him and ascertain whether or not he was suf-
fering from any bodily ailment or unsoundness amounts
to a waiver of his present objection, and he should not be
permitted to urge it, especially after trial and conviction.

Lastly, it is contended that I'rederick Baker was an in-
competent juror because he had previously been convicted
of a felony, and had been sentenced to, and served a term
in, the state penitentiary therefor. It appears from the
record that this fact was not known until after the con-
clusion of the trial and the return of the verdict against
the accused. This identical question was before us in the
recent case of Turley v. State, 74 Neb. 471. 'We held in
that case that, counsel for the accused having failed to
ascertain the incompetency of the juror, in that respect,
such failure amounted to a waiver of the objection.

Other points are raised by counsel for the accused and
argued somewhat at length in his brief. We have not dis-
cussed them in this opinion because they are so well set-
tled by our former decisions as not to require specific men-
tion.

After a careful review of the record in this case, we
are of the opinion that it contains no reversible error, and
the judgment of the district court is therefore

AFFIRMED.
SEDGWICK, C. J., dissenting.

The defendant was found guilty of murder in the first
degree, and sentenced to imprisonment for life. In the
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sixth instruction given by the court to the jury the follow-
ing sentence occurs: “An unlawful killing with malice,
deliberation and premeditation, constitutes the crime of
murder in the first degree.” It is a complete and positive
statement and is incorrect. The statute is: “If any person
shall purposely, and of deliberate and premeditated malice
" * % kil * * * every person so offending shaH
be deemed guilty of murder in the first degree.” TUnder
the instruction above quoted the jury might have found the
defendant guilty of murder in the first degree, although
they had a reasonable doubt that the killing was purposely
done on his part. It is true that in the same instruction
the jury were plainly told that “to constitute murder in
the first degree there must have been an unlawful killing
done, purposely and with deliberate and premeditated
malice.” The one statement in the instruction is as com-
plete and positive as the other, and we cannot with
certainty say that the jury disregarded the incorrect state-
ment. In Beck v. State, 51 Neb. 106, the court in a some-
what lengthy instruction to the jury included this lan-
guage: “The defendant offers evidence of an alibi, the
burden is upon the defendant to prove this defense by a
preponderance of the evidence.” In the same instruction
the court said:

“And when the proof is in, the question for you to de-
termine from all the evidence, both that given for the state
and for the defendant, is, is the defendant guilty beyond
a reasonable doubt, as charged in the information? And
if from all the evidence on the part of the state, and upon
the part of the defendant, touching the question of an
alibi, then if you have any reasonable doubt of the guilt
of the defendant in this case as he stands' charged in the
information, your verdict should be not guilty.”

The last part of this instruction is undoubtedly correct
and states the proper rule of law in regard to the con-
sideration that should be given to evidence tending to
prove an alibi. But the fact that the jury were properly
instructed upon this point in this instruction was not
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thought to free the instruction from prejudicial error
arising from an incorrect statement contained therein.
The reason was because both statements were direct and
positive and were inconsistent with each other. The court
said:

“It is suggested that the instruction as a whole states
the law correctly. It is true that in another part of the
instruction it is said that if from all the evidence, includ-
ing that relating to the alibi, there is any reasonable doubt
of the guilt of the defendant, he should be acquitted; but
the most that can be said is that the instruction in its dif-
ferent parts is conflicting. An inaccurate or incomplete
instruction may be cured if by reference to the rest of the
charge the defect is supplied or the law accurately stated;
but an absolute misstatement of the law is not cured by a
correct statement elsewhere in the charge.” ,

I think this view of the law is correct, and we are un-
doubtedly committed to the proposition that if the court
" in its charge makes two contradictory and inconsistent
statements upon an important proposition of law directly
involved in the case, one of which statements would be
itself prejudicially erroneous, the fact that this erroneous
statement is contradicted in another part of the charge
will not corréet the error, since it is impossible to say
how much reliance the jury may have placed upon the in-
correct statement of law. Wasson v. Palmer, 13 Neb. 376;
Ballard v. State, 19 Neb. 609; Barr v. State, 45 Neb. 458
Henry v. State, 51 Neb. 149, 66 Am. St. Rep. 450; Ber-
geron v. State, 58 Neb. 752; Chicago, B. & Q. R. Co. v.
Oyster, 58 Neb. 1; Williams v. McConaughey, 58 Neb. 656.
In Bergeron v. State, supra, the court said:

“The attorney general has suggested that instructions
should be construed as a whole. This is undoubtedly the
rule, and if when so considered they state the law cor-
rectly, they will be upheld. But this principle is not ap-
plicable here, since a good instruction will not cure one
which attempts to cover the entire case, but which is
palpably bad.”
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In that case there was no positive and erroneous state-
ment in the instruction condemned. It simply, while at-
tempting to cover the whole case, omitted some essential
elements, and it was held that another instruction supply-
ing those omitted elements did not cure the error, and
several decisions of this court are cited supporting that
doctrine. In Missouri P. R. Co. v. Fox, 56 Neb. 746, the
court said: '

“An inaccuracy or incomplete staten.ent in a charge
may be cured by further correct and supplementary state-
ments; but an absolute misstatement of the law cannot
be cured by a subsequent correct statement conflicting
therewith. The doctrine is familiar.”

This language was used of an instruction which con-
tained a mistatement of law, and afterwards in the same in-
struction a contradictory and correct statement was made.

That the killing must be purposely done in order to con-
stitute murder in the first degree is several times stated in
these instructions. By the doctrine of chances, it is much
more probable that the jury acted upon one or all of those
statements than upon the one statement to the contrary.
This does not help the matter. After all, it is impossible
to say which view the jury took; whether they found that
the killing was purposely done, or, relying upon that part
of the instruction under consideration, supposed they
ought to find the defendant guilty in the first degree, al-
though there was no intention or purpose to kill. Under
such circumstances the conviction may be based upon the
erroneous statement of the law given to the jury, and the
judgment should be reversed.
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CITY OF LINCOLN, APPELLANT, V. LINCOLN STREET RAILWAY
COMPANY ET AL., APPELLEES.

Friep JANUARY 18, 1906. No. 14,436,

1. Continuance. A motion for a continuance is directed to the sound
legal discretion of the trial court, and its decision thereon will
not be reversed unless there has been an abuse of such discretion.

2. The purchaser under a decree of foreclosure acquires by his deed
all of the interest of the mortgagor in and to the mortgaged
property; and the grantee of such purchaser, who is in posses-
sion of the property as owner in fee, is not liable to a junior
incumbrancer for rents and profits, where such junior incum-
brancer does not seek to redeem the prior incumbrances.

3. Decree: DESCRIPTION OF ProreErTY. The rule, “That is certain which
can be made certain,” applies to the description of property
ordered sold by a decree of foreclosure; and where the property
is described as it is commonly known and designated, and its
identity can be readily ascertained, the decree will not be vacated
for uncertainty.

4 Tax Sale: REpEMPTION. Section 3, article IX of the constitution,
grants the owner of real estate sold for the nonpayment of taxes
or special assessments of any character whatever the right of re-
demption for a period of two years from the date of the sale.
This provision is self-executing, and a junior lienholder is not
entitled to a decree ordering the sale of such property, without
the right of redemption.

5. Res Judicata. A proceeding cannot be maintained to set aside or
vacate a decree of foreclosure, based on an allegation of fact
which was in issue and was determined in the trial which re-
sulted in such decree.

AprpPeAL from the district court for Tancaster county:
ALBERT J. CORNISH, JUDGE. Affirmed in part.

E. C. Strode and D. J. Flaherty, for appellant.
Clark & Allen, contra.

BAARNE‘S, J.

This proceeding was instituted by the city of Lincoln
to vacate or modify a decree of foreclosure of the district
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court for Lancaster county rendered March 12, 1902. The
original action was instituted to foreclose a lien for pav-
ing assessments, and on appeal the decree therein was af-
firmed by this court. City of Lincoln v. Lincoln Street R.
‘Co., 67 Neb. 469. The application was dimissed on its
merits, and the city appeals. The propositions contended
for by the appellant will be taken up and disposed of in
the order of their presentation.

1. It is alleged in the petition that the decree of March
12, 1902, was based on a stipulation of facts which was
not the stipulation made by the parties, nor was it a true
or correct copy thereof. This allegation was made the
basis of a prayer to vacate and set aside the decree. It is
strenuously insisted that the district court erred in over-
ruling the appellant’s application for a continuance to ob-
tain testimony to support that allegation. An application
for a continuance is addressed to the sound legal discretion
of the trial court, and, unless it clearly appears that there
has been an abuse of such discretion, the ruling on that
question will be affirmed. Burris v. Court, 48 Neb. 179.

It appears from the record that this proceeding was
commenced on the 2d day of April, 1904; that on the 1st
day of the January term, 1905, the court assigned it for
trial on the 13th day of February, following; that there-
after, and seven days before the day fixed for the trial, the
appellant, by leave of the court, amended its petition, and
the defendant, the Lincoln Traction Company, immediately
filed its answer thereto; that on the day of trial appel-
lant filed its motion for a continuance, supported by cer-
tain affidavits of counsel, in which it was stated, in sub-
stance, that the stipulation on which the decree complained
of was rendered was not, as they were informed and be-
lieved, the stipulation of facts as made by the parties, nor
was it a correct copy thereof; that the stipulation con-
tained many erasures and interlineations; that they were
informed and believed that the stipulation actually made
between the parties was a clean copy without any such
interlineations and erasures; that they desired the com-
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tinuance to obtain the testimony of N. C. Abbott and J. R.
Webster, former city attorneys of the city of Lincoln, to
establish that fact; that paragraphs 15 and 16 of the stipu-
lation fixed the date when the bonds secured by the New
York Security & Trust Company’s mortgage were executed,
and the statement contained therein was untrue. It was
also stated in the affidavits that these facts were not known
to counsel until about ten days before the date fixed for
the trial of the cause. The affidavits do not show any dili-
gence on the part of the city or its attorneys; the state-
ments contained therein are not positive, but are of such
an equivocal character as to afford no basis for a prose-
cution for perjury, if untrue. It is admitted that the
signatures appended to the stipulation are the genuine
signatures of the former city attorneys, and that docu-
ment was used by the present city attorneys on the trial,
which resulted in the decree of March 12, 1902; so coun-
sel must have known of its condition as early as that date.
That such a showing was not sufficient to require the trial
court to grant a continuance is apparent, and his ruling on
that point should be affirmed.

2. The city next contends that it was entitled to an ac-
counting. The basis of that claim is that the city with its
third lien is in the position of a junior mortgagee; that it
was not made a party to the foreclosure proceedings in the
federal court, under which the title of the Traction Com-
pany to the Street Railway property was obtained, and
its rights were not affected by that decree; that the Trac-
tion Company has only the rights of a senior mortgagee
in possession, and must account for the rents and profits
of the property. Itis contended that this is not the proper
proceeding in which to determine that question, because
the power of the district court to vacate or modify its own
judgments is limited to the grounds enumerated in sec-
tion 602 of the code. It is unnecessary to discuss that
question, because the application must be denied on it
merits. It is true that counsel for the city cite a num-
ber of cases, some of which appear, at first blush, to sus-
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tain their contention, but a careful examination discloses
that they do not apply to the facts here under considera-
tion. The petition discloses that certain persons pur-
chased the Street Railway property at a judicial sale,
under a decree of foreclosure rendered by the federal court,
which was in all respeets legal and valid, that they re-
ceived a deed therefor, and thereafter conveyed the prop-
erty in fee to the Lincoln Traction Company, which went
into possession thercof as owner; that the city was not
made a party to the proceeding, and its rights were not
affected thereby. So it may be said that the city as a
junior lienholder has a right to redeem the prior incum-
brances, and may do so by paying the amount of prior
liens, with interest and cost. But the city does not ask
or offer to redeem in this proceeding. The right of an
‘accounting is an incident to an action to redeem. Pom-
eroy, speaking of that matter says: “This accounting be-
longs exclusively to the equitable jurisdiction, and can be
enforced only in a suit to redeem, 'brought by the mort-
gagor or subsequent incumbrancer.” 3 Pomeroy, Equity
Jurisprudence (3d ed.), sec. 1,218. And that is the rule
adopted by this court. In Renard v. Brown, 7 Neb. 449,
the same situation was presented as in this case. A senior
mortgage was foreclosed without making a’ junior incum-
brancer a party to the foreclosure suit. The senior mort-
gagee purchased the property and went into possession;
subsequently the junior mortgagee sought to compel him
to account for the rents and profits and apply them on the
senior lien. On this state of facts it was said:

“After a sale has been made and confirmed and a deed
executed and delivered to, the purchaser he takes all the in-
terest of the mortgagor in the property. Our statute pro-
vides that such deed ‘shall vest in the purchaser the same
estate that would have vested in the mortgagees if the
equity of redemption had been foreclosed, and no other
or greater; and such deeds shall be as valid as if executed
by the mortgagor or mortgagee, and shall be an entire bar
against each of them and all parties to the suit in which
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the decree for such sale was made, and against the heirs
respectively and all persons claiming under such heirs.’
* * * In this case the plaintiff was not in possession of
the premises as mortgagee, but as owner of the fee, and
as such is not liable to account to a junior mortgagee.”

This rule was approved and followed in Higginbottom
v. Benson, 24 Neb. 461; Huston v. Canfield, 57 Neb. 345;
Orr v. Broad, 52 Neb. 490; and Clark v. Missouri, K. & T.
Trust Co., 59 Nebw 53. It is also cited in 2 Jones, Mort-
gages (6th ed.), sec. 1,118, where it is said : “But if it (the
foreclosure) operates not only as an assignment of the
prior mortgage, but as a foreclosure of the equity of re-
demption subject to the junior mortgage, the purchaser
standing in the place of the mortgagor or owner of the
premises is not liable to account for the rents and profits.”
It has also been cited with approval by the supreme court
of Indiana in Catterlin v. Armstrong, 79 Ind. 514 ; Gaskell
v. Viquesney, 122 Ind. 244, and by the supreme court of
Minnesota in Rogers v. Benton, 39 Minn., 39; 38 N. W.
765. We are satisfied with this rule, and it may be
said that it has been so long established in this state that
it has become a rule of property, and we see no good rea-
son to depart from it at-this time. We are therefore of
opinion that in the present proceeding the city is not en-
titled to an accounting.

3. The city also insists that the decree in question should
be made more definite and certain in the description of
the property ordered sold to satisfy its lien. No authori-
ties are cited in support of this contention, and the main
complaint is that the numbers of the lots and block on
which the power house mentioned therein is situated, are
not given. It appears that the city did not complain of
the description at the time the decree was rendered, and
that question was not presented to us on its appeal to this
court. 8o it is doubtful if it can be heard to complain of
that matter at this time. But we are of opinion that the
decree should more specifically describe the property in
question. The record discloses that it is a matter of com-
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mon knowledge that there is but one street railway power
house on Ninth street in the city of Lincoln, and that is sit-
uated on the south half of block 102 in said city. There is
no hard and fast rule which applies to the description of
property, either in a deed of conveyance or a decree; and
parol evidence is admissible, if necessary, to identify the
land, if it be only described by name. In Coleman v. Man-
hattan Beach Improvement Co., 94 N. Y. 229, the deserip-
tion “Pelican Beach near Barren Island” was held good.
In Hurley v. Brown, 98 Mass. 545, “a house and lot of land
on Amity street” was held sufficient, and parol evidence
was admitted to correct the latent ambiguity. Keeping in
mind the rule, “That is certain which can be made certain.”
it seems clear that the description contained in the de-
cree, to wit, “The power house on Ninth street,” is a suf-
ficient description of that property to sustain the decree,
and the defect furnishes no ground to vacate it or for the
appointment of a veceiver.

4. The city further contends that it was entitled to have
the decree modified, or a supplemental decree entered, de-
claring that the sale thereunder should be made without
the right of redemption. The decree gives the city a lien
on the real estate belonging to the Street Railway Com-
pany, and specifically denies its right to a lien on personal
property. Section 3, article IX of the constitution, grants
the owner of real estate sold for the nonpayment of taxes
or special assessments of any character whatever, the right
of redemption for a period of two years from the date of
sale, and in one of the former appeals in this case it was
held that this provision applied to the assessments in ques-
tion, and was self-executing. Lincoln Strect R. Co. v. City
of Lincoln, 61 Neb. 109, 142. That holding is decisive of
this question, and the judgment of the district court on
that point must be affirmed.

5. Counsel for the city have not argued the question of
setting aside or vacating the decree of March 12, 1902, in
their brief, and we have the right to treat it as waived;
but it may be said, in passing, that the facts on which the
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prayer for that relief is based were challenged and atbacked
at the trial resulting in that decree. Counsel not only re-
fused to offer in evidence paragraphs 15 and 16 of the stip-
ulation in question on that trial, but were permitted to and
did go behind that document and introduced all the proof
at their command to show that the bonds secured by the
New York Security & Trust Company’s mortgage were
not issued and delivered in the manner and at the time
recited therein. The issue thus litigated was decided
against the city, and it is conclusively bound by that decree.
Its correctness cannot now be questioned in a proceeding
of this kind.

When this proceeding was commenced, the city made an
application for the appointment of a receiver, but the appli-
cation was withdrawn, by leave of the court, and made the
basis of another action before another judge of the district.
So that matter is not presented for our determination in
this case. Neither have we decided the questions pre-
sented by the defendants relating to matters of practice or
procedure in like cases, because we have deemed it best to
decide this case on its merits.

After having carefully examined the record and com-
sidered all of the questions presented by counsel, we are
of opinion that the judgment of the district court was
substantially right, and it is therefore affirmed in all things
except as to description of the property; that as to said
matter the judgment of the district court be reversed, and
the cause is remanded, with directions to the trial court to
so correct the decree as to more specifically describe said
property; and that the appellee recover its costs in this
court. .

JUDGMENT ACCORDINGLY.
LETTON, J., not sitting.
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JAMES D. PARROTT ET AL., APPELLEES, V. LETTIE M. WoL-
COTT, APPELLANT.

Fo.ep JANUARY 18, 1906. No. 14,016.

Judgment Lien. Where a district judge by written order in vaca-
tion adjourned the “October term” of the district court, which was
get for October 21, to the 11th day of November, which order was
entered upon the journal, but no other proceedings had, the day
to which the court was adjourned, being the first day upon which
the judge was present and the court ready to transact business,

was “the first day of the term” as applicable to the lien of judg-
ments rendered during the term.

APPEAL from the district court for Buffalo county:
BRUNO O. HOSTETLER, JUDGE. Affirmed. ‘

John N. Dryden and Lewis P. Main, for appellant.
N. P. McDonald and Edwin E. Sqm’xreé, contra.

LETTON, C.

On the 18th day of November, 1895, a confirmation of
sale was had in a foreclosure proceeding in Buffalo
county, and a deficiency judgment rendered. The terms
of the district court for that county had been fixed by the
district judge upon the 1st day of January, in accordance
with the statute, and the 21st day of October, 1895, had
been designated as the day upon which the fall term of
court should convene. On the 14th day of October, 1895,
the judge of said court in chambers made the following
- order: “Pursuant to the annexed request, the October term
of the district court of Buffalo county, Nebraska, is ad-
journed until the 11th day of November, 1895, at 9 o’clock,
A. M.” This order was recorded in the jourmal of the
district court, but no adjournment was made by the clerk.
The first day of the sitting of the court at the term at which
the judgment was rendered was upon November 11, the
day to which the term was adjourned.
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The controversy in this case is as to whether or not the
lien of the judgment, which was rendered on November
18, 1895, related back to October 21, the day originally
fixed as the “first day of the term,” or to November 11,
the day to which the term was adjourned, and upon which
the first session of the court was had.

From a consideration of sections 25, 29, 30, 31, 33 and
42, chapter 19, Compiled Statutes 1903 (Ann. St. 4735,
4739, 4740, 4741, 4743, 4753), which arc the sections gov-
erning the matter, it will be obscrved that the exercise of
the power to fix the times at which court shall be held in
the respective counties of his district is within the discre-

“tion of the district judge. At the beginning of the year
he fixes the dates for the regular terms. If he is sick, or
for any other cause which scems to him sufficient he is
unable to attend court at the regularly appointed time, he
may by written order direct an adjournment to a particu-
lar day therein specified, and it is directed that the clerk
shall on the first day of the term, or as soon thereafter as
he receives the order, adjourn the court as therein directed.
If the judge does not appear on the day originally ap-
pointed for holding court, the clerk may adjourn the court
until the next day, and so on until the fourth day, and if
he does not appcar upon the fourth day the court stands
adjourned until the next regular term.

At the common law, judgments between subjects related
back to the first day of the term in which they were ren-
dered as respected the lands of the debtor, and the statute
of this state (code, sec. 477), providing that lands and tene-
ments of the debtor within the county where the judgment
is entered shall be bound for the satisfaction thereof from
the first day of the term at which judgment is rendered, is
declaratory of the common law. In Skipwith v. Cunning-
ham, 8 Leigh (Va.), 271, the facts were that the date fixed
by law for the beginning of the October term of the su-
perior court at Petersburgh was October 15, but the judge
did not actually attend the court before the 17th. A trust
deed had been executed on the 15th day of October, and the
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question presented was whether or not the lien of a judg-
ment rendered during the term took priority of the trust
dced. The court of appeals of Virginia held that the judg-
ment only related back to the 17th day of October, being
the date on which the judge actnally opened court, and
that this was the first day of the term. Another case in
point is Wilson v. Lott, 5 Fla. 302, where the facts were
that a term of court appointed by law for the 3d Monday
in March was, by an order made on the 18th day of
February preceding, adjourned to the 11th day of July.
The court said :

“The term, then, which was appointed to be held the
3d Monday of March having been put off until another
time, namely, the 2d Monday of July thereafter, it would
seem to result as a necessary consequence that the things
which were to have been done, and which would have been
done at the first mentioned time, must necessarily be post-
poned with the term to the deferred time. Writs of error,
citations and other process, which had been issued return-

.able to the first named day, would be returnable at the
time specified in and by the adjournment, because the re-
turn day was adjourned and postponed”—citing “Comyn
Ab., tit. Adjournment (A. 3).” See also Smith v. State,
4 Neb. 285.

The supreme court of Ohio, however, in Davis v. Mes-
senger, 17 Ohio St. 231, in passing upon the question as to
whether the lien of a judgment which attached from
10 o’clock A. M. on the first day of the term of a court was
prior to that of a mortgage delivered for record at 11
o’clock A. M. on the same day, say arguendo: “There may
be no session of the court on the first day of the term, by
reason of the absence of the judge, * * * still, a judg-
ment rendered on a subsequent day of the term would be-
come a lien on the judgment debtor’s land from the first
day of the term, in virtue of the positive provisions of the
statute.”

And in a case where the question arose as to the proper
time to file a transeript in an appeal from a justice of the
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peace, the supreme court of Kansas held that the time fixed
by law for the commencement of a term of the district
court was the first day of the term, even if the judge was
not present on that day. Bush v. Doy, 1 Kan. 86. 8o
also, in North Carolina, where the judge failed to appear
during the first week of the term but appeared upon Mon-
day of the second week, he having directed an adjournment
to that day, the term was held to begin at the original date
fixed, but this was because, as said in the opinion, “the
constitution fixes a term two weeks and ordains what shall
be the first day of the term.”

There is a clear distinction between “the adjournment
of the court” and “the adjournment of the term.” A court
is defined by Webster as, “The persons officially assembled
under authority of law, at the appropriate time and place,
for the administration of justice; an official assembly,
legally met together for the tranmsaction of judicial busi-
ness; a judge or judges sitting for the hearing or trial of
causes.” While the word “term” is defined as, “The time
in which a court is held or is open for the trial of causes.”
This is Bouvier’s definition also. In Black, Law Diction-
ary, it is said: “The word ‘term’ when used with refer-
ence to a court, signifies the space of time during which
the court holds a session. A session signifies the time dur-
ing the term when the court sits for the transaction of busi-
ness”—citing Lipari v. State, 19 Tex. App. 433. The case
is different from one wherein, after a term of court had
been begun by the sitting of the court, the sessions are
adjourned until some future time. In such case the term
begins when the court sits at the appointed time, and any
adjournment or postponement of the court is merely a con-
tinuation of the original term. Green v. Morse, 57 Neb.
391.

Where, as in this case, before the arrival of the day set
upon which the term is to begin, the whole term is post-
poned to a future date, and upon the day originally fixed
as the first day of the term no judicial business is trans-
acted, and if any adjournment is made it is made by the
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clerk in a merely ministerial capacity, the term does not
actually begin, and, while the adjourned term is the same
term of court, the first day of the term is the day when the
judge is present and ready to tramsact the business of the
term. So with persons recognized to appear before the
court, if they appear upon the first day that court is ac-
tually in session, even though it is not the first day of the
term as originally fixed, could it be said that they were in
default, so that their recognizance would be forfeited?
This has been decided to the contrary in Bartling v. State,
67 Neb. 637, 643. This is consistent with the case of Sniith
v. State, 4 Neb. 285, wherein it is held that, where the
judge before the day the term was fixed to begin adjourned
the court until a day several months later, it was still the
same term. To hold that the “first-day of the term,” as
applying to the lien of judgments rendered during the
term upon lands of the debtor, means the first day of the
term as originally fixed, regardless of the length of time
to which the original term might be adjourned or post-
poned, and during which intervening period the property
might pass through the hands of a number of unsuspecting
purchasers, might easily be productive of great wrong and
injustice, and we do not feel compelled to adopt such a con-
struction. Even as the law now stands, cases of great
hardship, such as that of Hoagland v. Green, 54 Neb. 164,
may arise, and the fact that such conditions may occur is
no doubt what impelled the English parliament to modify
the common law rule by the adoption of the statute of 29
Charles II, ¢. 3, which provides that the judgment does not
bind lands in the hands of bone fide purchasers from the
first day of the term, but only from the day of actually sign- -
ing the same.

The judgment of the district court should be affirmed.

AMEs and OLpHAM, CC., concur. _
By the Court: For the reasons stated in the foregoing

opinion, the judgment of the district court is )
AFFIRMED.
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THOMAS E. PARMELE ET AL. V. HEENAN & FINLEN.
FrLep Januvary 18, 1906. No. 14,106.

Specific Performance: EvIDENXCE. Where it is sought to enforce specific
performance of a contract to sell real estate which it is claimed
was entered into upon behalf of a corporation by 'certain of its
officers in their individual names, it is incumbent upon the plain-
tiff to show either that the corporation authorized the contract
or that the execulion of the same had been ratified by it.

ERROR to the district court for Custer 'county: BrUNO O.
HosTeTLER, JUDGE. Reversed.

Byron Clark, for plaintiffs in error.
J. R. Dean, contra.
LETTON, C.

This action was brought by Heenan & IFinlen, a copart-
nership, against Thomas E. Parmele, Charles C. Parmele,
Samuel H. Atwood, Guy Sievers and the Plattsmouth Live
Stock Company, to enforce the specific performance of a
contract to convey a half section of land in (*uster county
to the plaintiffs by the defendant, the Plattsmouth Live
Stock Company. A decree was rendered by the trial court,
finding for the plaintiff and directing the Plattsmouth Live
Stock Company to convey the real estate in controversy to
the plaintiff, enjoining each and all of the defendants from
setting up any title to the land and quieting the title of
the same in the plaintiff. Separate motions for a new trial
were filed by the defendants, which were overruled, and
separate petitions in error have been filed in this court.
A number of assignments of error are set forth in the mo-
tions for a new trial’and in the petition in error, but, in
our view, it will only be necessary to consider the first
ground set forth, which is that the decision is not sustained
by sufficient evidence.

A number of letters from Mr. Heenan, a member of the
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partnership, to the defendants Thomas E. Parmele and to
Charles C. Parmele are in evidence, the contents of which
are relicd upon as creating a contract for the sale of the
land. The contents of these letters, so far as material, are
in substance as follows: A letter of April 3, 1901, from Mr.
Heenan to Mr. Thomas E. Parmele, says: “If you will ac-
cept §1,000 cash, I will try and raise the money for the
land.” Under date of April 6, 1901, Parmele replics to this
letter, accepting $1,000 for “the land as per your offer.”
The next letter in the series is from Charles C. Parmele to
Mr. Heenan under date of May 25, 1901, to the effect that
Parmele had made a draft on him for $1,000, and sent the
same to a bank in Chicago, and attached an abstract and
deed to a “half section of land in Custer county.” On
June 15, 1901, Charles C. Parmele wrote Heenan to the
effect that he had written the (‘hicago bank to return the
deed, abstract and draft, in order that a release of mort-
gage might be shown upon the abstract. These papers
were returned to Parmele by the bank before June 18,
1901, and nothing further was done by Parmele. On July
30, 1901, Heenan wrote Parmele, asking him to send the
deed to Dwight, Illinois, and in April and May, 1902,
Heenan again wrote to Parmele, offering to pay the
$1,000 for the land. Parmele in April and May, 1902,
wrote to Heenan in reply, to the effect that in May, 1901,
he had forwarded the papers to the Chicago bank where
they lay for a long time, and that after waiting more than
a reasonable time to hear from them, he had ordered them
returned, and counsidered the matter closed. This ended
the correspondence, and thereafter this action was begun
to enforce specific performance.

These letters, while containing no description of any
specific tract of land, show negotiations between Daniel
Heenan, as an individual, and Charles C. Parmele and
Thomas E. Parmele, as individuals, with reference to the
sale of a tract of land in Custer county. There is no lan-
guage contained in any of the letters which even implies
that the Plattsmouth Live stock Company has any connec-
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tion with the negotiations or that the partnership firm of
Heenan & Finlen was the party for whom Heenan was act-
ing. The trial court found that Thomas E. Parmele is the
president, and Charles C. Parmele is the secretary of said
company, but there is no evidence that they, as such offi-
cers, were in any way authorized by the corporation to
enter into any such contract, or that any such contract
was ever ratified by the company. As a general rule, a
corporation acts through its board of directors. The di-
rectors may authorize the president and secretary to enter
into a contract which will bind the corporation, but such
officers, merely by virtue of their office, have no right to
contract to sell the real estate of the corporation. More-
over, there is nothing to show that the directors ever au-
thorized the making of any such contract by any person,
or that any contract was made by the Parmeles, or either
of them, purporting to act as officers of the company. The
most that can be claimed for the language of the letters
is that the Parmeles, as individuals, accepted an offer of
Daniel Heenan, as an individual, to buy a “half section of
land in Custer county,” and, upon delay in performance
by Heenan, refused to make the conveyance. This evi-
dence is insufficient to support the decree.

We recommend that the judgment of the district court
be reversed.

AMES and OLpaAM, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded for a new trial.

REVERSED,
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STATE OF NEBRASKA, APPELLEE, V. SEVERAL PARCELS OF
LAND; ANNIE B. HOMER, APPELLANT.

FILED JANUARY 18, 1906. No. 14,129,

1, Tax Suit: DECREE, VACATION OF. A person against whose property
a default decree upon constructive service has been rendered in
a tax suit under the “Scavenger Law” (Comp. St., ch. 77, art. IX,
secs. 1-48) is not entitled, as a matter of right, to have the same
opened up after the term, either under the provisions of section
82 of the code, or under the general equity powers of the court.

2. Sale: CONFIRMATION: OBJECTIONS. The provisions of the statute
granting the landowner the right to object to the confirmation of
sale, and defining the grounds of objection, afford him an op-
portunity to have the question of the validity of the tax deter-
mined before he is deprived of his property; but he may be re-
quired to wait until confirmation is applied for to litigate that
question.

APPEAL from the district court for Douglas county:
ALEXANDER C. TROUP, JUDGE. Affirmed.

Charles Battelle and William Baird & Sons, for appel-
lant.

John P. Breen, W. H. Herdman and A. G. Ellick,
conira.

LEeTTON, J.

Under the provision of sections 1-48, article IX, chap-
ter 77, Compiled Statutes 1903 (Ann. St. 10644-10691),
commonly known as the “Scavenger Act,” a petition was
filed in the district court for Douglas county, Nebraska,
upon the first day of July, 1904, for the foreclosure of de-
linquent taxes. The appellant Annie B. Homer is the
owner of a certain tract, described in the petition, against
which certain taxes and special assessments were levied.
Notice was published as required by law, and, default hav-
ing been made by her, a decree was entered foreclosing
the tax lien. Before this tract was offered for sale by
the county treasurer, the appellant filed in the district
court a motion to vacate the default decree, and for per-
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mission to defend the action. This motion was supported
by an affidavit showing that she was a nonresident of
Nebraska, and that she had not had actual notice of the
commencement of the action, did not know of the same,
and had not had an opportunity to make her defense.
She further tendered an answer, alleging that the special
assessments were void, but admitted the validity of the
regular taxes and offered to pay the same. At the hearing
upon this motion, the court overruled the same and re-
fused to permit her to open up the decree and defend the
action, from which order she has appealed.

The appellant’s first contention is that section 82 of the
code applies to the opening of judgments upon construct-
ive service rendered under the provisions of this act.
She further contends that, irrespective of section 82 of
the code, a court of equity has power to set aside a de-
fault decree after the term at which it was rendered,
and to permit a defense to be made. An inspection of
the provisions of the law discloses, among other things,
that it is made the duty of every property owner to ex-
amine the petition; that the petition is to be taken as
primae facie evidence of the legality of the taxes and of
the amounts levied, and that such taxes and assessments
are unpaid and deliquent; and the court is directed to
enter a decree, where no answer has been filed, that the
taxes are valid liens against the real estate, and that
the amounts charged in the tax record are justly due
to the plaintiff and chargeable against said parcels re-
spectively. Further, it is made the duty of the clerk of
the district court immediately after the first of Septem-
ber of each year to enter default by writing or stamping
the word “defaulted” in the tax record, in the column
marked defaulted, against each parcel of land upon which
the taxes and assessments shown in the petition have not
been fully paid, and on behalf of which no answer has

been filed. It is further provided that the decree shall
" be taken and held to be several decrees against the sev-
(ral parcels of land set forth in the petition.
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An examination of the provisions of the act shows
that the procceding required to be taken by the clerk of
the district court in entering the word “default” op-
posite each tract is merely clerical or administrative in
its nature. This act is not a judicial act in any sense of
the word. The clerk has no power to adjudge that the
owner of the tract is in default for answer or plea. Such
owner has the undoubted right to file his answer and
present an issue as to the validity of the tax, or any part
of it, and have it judicially determined at any time be-
fore the court enters a default and renders the decree
provided for by the statute. After that stage of the
proceeding is passed, the owner of the tract is not en-
titled, as a matter of absolute right, to have the decree
set aside and be let in to defend, either under section
82 of the code, or under the general equity powers of the
court. If the landowner desires to question, the validity
of the tax or the proceedings in the same suit, he can
be required to wait until the time fixed for the confirma-
tion of sale, when he may then present this issue for deter-
mination as we shall presently see. The act provides for
the sale, by the county treasurer, of each parcel of land,
the issuance of a certificate of tax sale, and a period of
two years is provided for redemption.

The act further provides for the service of a notice
upon the owner by personal service, if a resident, and by
publication, if a nonresident, as well as upon every per-
son in actual occupancy of the lands purchased, before
confirmation may be had, and provides for the keeping
of a “confirmation record” by the clerk of the district
court, which shall describe the lands and notify the owner
of the time and place for confirmation. It also provides
for an examination of the proceedings by the court, and
an order of confirmation if the purchaser is entitled
thereto. Any person having an interest in the real estate
may, at any time before confirmation, file objections
thereto and enter notice thereof in the confirmation record.

Section 39 is as follows: “Confirmation of sale shall
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not be withheld, nor shall the sale be set aside except on
one or more of the following grounds: First: That the
court was without jurisdiction to enter the decree. Sec-
ond: That the taxes or assessments on which the decree
was based had been paid prior to the -decree, or sale.
Third : That redemption had been made from the decree or
treasurer’s sale thereunder. Fourth: That the land was
not subject to taxation or to special assessment. Fifth:
That the taxes and assessments, or a part thereof, were
based upon proceedings wherein there had been fraud,
gross injustice or mistake.” (Comp. St., ch. 77, art. IX).
An appeal to this court from the order of confirmation
is provided for.

It will be observed that the fifth ground upon which
confirmation may be refused is “that the taxes and as-
sessments, or a part thereof, were based upon proceedings
wherein there had been fraud, gross injustice or mistake.”
This is a very broad and far-reaching provision. We have
already considered and construed the force and effect
of a like provision with regard to special assessments,
and have held in Wead v. Omaha, 73 Neb. 321, that a pro-
ceeding which deprives a person of his property by
means of a void tax is ‘gross injustice.” I1f the pro-
ceedings by which it was sought to impose a special as-
sessment upon the appellant’s property were void, they
were certainly grossly unjust, and the appellant has the
right at a subsequent stage of the proceedings to raise
an issue as to the validity of such assessment, and to
.have the same tried and determined. While there is no
provision in the law for setting aside or modifying the
default decree, section 48 of the act under consideration
provides: “This act shall be deemed to be cumulative,”
ete. Plaintiff, then, still has the right reserved to her,
which is provided under the general revenue law, of pay-
ing the taxes assessed against the property, under pro-
test, and bringing an action to recover the same by legal
proceedings in the ordinary method. Not only are these
rights preserved to her, but if the tax she complains of is
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absolutely void she may restrain the collection of the
same by injunction. Touzalin v. City of Omaha, 25 Neb.
817; Bellevue Improvement Co. v. Village of Bellevue, 39
Neb. 876; Chicago, B. & Q. R. Co. v. City of Nebraska City,
53 Neb. 453; Rothwell v. Knoz County, 62 Neb. 50. A
direct proceeding is therefore open to her to attack the
validity of the tax and the default decree based thereupon.
If she has these rights, why should the orderly administra-
tion of this law be hampered and the courts be harrassed
by allowing proceedings of the nature of the one at bar,
and thus burden the courts with the trial of the un-
necessary issue as to notice? Each owner of property
is charged with the knowledge that his property is held
subject to the burden of providing its due proportion of
funds for public purposes. It is a matter of common
knowledge that there are times and seasons fixed in the
administration of all tax laws, within which certain acts
must be performed, or certain consequences follow.
While the appellant is entitled not to be deprived of her
property without due process of law, the fact that the
decree has been rendered does not operate to deprive her
of that right. It is still preserved to her, and she may
have her day in court before she is divested of her title.
If the appecllant has the right to open up this decree,
we may as well set aside the legislative provision re-
gtricting the time within which the general decree upon
the tax suit is to be rendered, and thus leave the time of
making up an issue as to the validity of the tax to the
whim of any nonresident landowner who did not receive
actual notice of the filing of the tax petition. This we
deem inadvisable and not justified by the terms of the
statute. See County of Washington v. German-Ameri-
can Banlk, 28 Minn. 360; State v. Faribault Waterworks
Co., 65 Minn. 345, 68 N. W. 35.

We do not wish to be understood as deciding that, if the
district court in its discretion had permitted the filing of
the answer and had litigated the questions at issue, its
decree would not have been valid, but, the court having
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refused to do this, we hold that it was not compelled to
reopen the decree, either under the provisions of section
82 of the code, nor as a part of its general power as a
court of equity. There has been no abuse of discretion,
and therefore no right of reversal.

The judgment of the district court is therefore

AFFIRMED,

MATHIAS BARBER V. STATE OF NEBRASKA,
FrLep JANUARY 18, 1906. No. 14,193.

1. Criminal Law. JurY. Where the regular panel of the petit jury has
been discharged, it is not error, in a criminal case, to summon a
new jury under the provisions of section 664 of the code. Barney
v. State, 49 Neb. 515, followed.

2. Instruction. Under the circumstances of this case, an instruction
to the effect that, “if any witness for the state has wilfully tes-
tified falsely as to any material fact in the case, you are at liberty
to disregard the entire testimony of such witness, unless corrobo-
rated by other evidence,” was proper, and it was error to refuse
the same at defendant’s request. Titterington v. State{ante, p.
153, followed.

3. An instruction to the effect that the disagreement of witnesses in
minor points ‘“does not necessarily militate against the candor
of any of them,” approved in Davis v. State, 51 Neb. 301, criti-
cised.

ERROR to the district court for Lincoln county: HANSON
M. GRIMES, JUDGE. Reversed.

Hoagland & Hoagland, for plaintiff in error.

Norris Brown, Attorney General, W. T. Thompson, and
L. E. Roach, contra.

LBTTON, J.

Mathias Barber was convicted of receiving, with intent
to defraud the owner, a certain cow, knowing the same to
have been stolen.
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1. He complains that the district court erred in over-
ruling his motion to quash the panel of the petit jury
summoned by the sheriff. It appears that the regular
jury impanecled for the term had been engaged in the
trial of another case, in which some of the same witnesses
testified and like facts were in controversy as in this
case, and that for this reason it had been discharged by
the court and a new venire ordered in accordance with
section 664 of the code. It is contended that the new
venire should have been summoned under the provisions
of section 465¢ of the criminal code. This contention has
been considered and passed upon by this court adversely
to the position of the defendant in the cases of Barnecy v.
State, 49 Neb. 515, and Fanton v. State, 50 Neb. 351.
With the rule established in these cases we are satisfied,
and see no reason for disturbing the same.

2. It is urged that it was error to allow the witnesses
Vie Morgan and Maude Morgan to testify as to conver-
sations between them and one Markee, whom the state
claimed had stolen the cow. The testimony set forth in
the record was immaterial, and could not aid the jury
in determining whether the cow was in fact stolen. It
might have properly been stricken out if the defendant
had requested it, but this was not done. We think the
defendant suffered no prejudice by this evidence, but that
it should not be received upon another trial, since it
throws no light upon the issue.

3. The following question was asked of the witness
Jepson on cross-examination by the state: “You had been
a witness for Barber before, when he was charged with
stealing Colling’ cow?” The question was objected to by
the defendant and the objection was sustained. This
question was evidently improper, since it suggested to the
jury that the defendant had formerly been charged with
stealing a cow. It is now charged that the putting of the
question was such misconduct of counsel as to prejudice
. the defendant. The defendant, however, rested content
with making the objection, and did not ask the court to
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admonish counsel or instruct the jury to disregard the
inference suggested, and is not entitled now to urge that
the court should have gone further, when he failed to re-
quest it.

4. Complaint is made of the instructions given and re-
fused. Instruction No. 4 given by the court is, in sub-
stance, to the effect that the state claims that the cow
was stolen by once Markee, and that the defendant re-
ceived the cow with the intent to defraud the owner thereof,
knowing that she was stolen; that, if the evidence satisfies
the jury beyond a reasonable doubt that Markee stole the
cow and that the defendant received the same knowingly,
with the felonious intent to defraud the owner thereof,
then they should find the defendant guilty; while the fifth
instruction is to the effect that, if the evidence was in-
sufficient to satisfy the jury that the cow was stolen by
Markee, yet, if it satisficd the jury that the cow was stolen
and that the defendant received it, knowing it to have
been stolen, and with the intent to defraud the owner,
then they should convict the defendant. It is contended
that these instructions are contradictory; that, if there
was a failure of proof as to the stealing of the cow by
Markee, there was a failure of proof that any one stole
her, and, conscquently, there could be no conviction upon
the offense charged. 'The theory of the state was that the
defendant reccived a cow which had been stolen by
Markee, and the only evidence of the theft was positive
testimony that the cow was taken by Markee. While the
fifth instruction may be correct as an abstract proposition
of law, we think . it inapplicable to the issue in the case,
tended to confuse the jury, and  should not have been
given. While, perhaps, not prejudicially erroneous, upon
a new trial it should not be repeated.

As to the refusal to give instructions 9 and 10 requested
by the defendant, the proposition embodied in inStruction
No. 9 is given in the eighth instruction given by the court
on its own motion, and hence it was not error to refuse

the same. The portion of instruction No. 10 which tells the
38 .
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jury that, if they believe from the evidence that either the
witness William Morgan or Vie Morgan is a person of bad
reputation for truth and veracity, this fact goes to dis-
credit his or her testimony, and the jury may entirely
disregard it, except as corroborated, is also given in the
eighth instruction given upon the court’s own motion,
except that these witnesses are not pointed out specifically
by name. We have herctofore held that it was not error
to give an instruction of this character which pointed
out witnesses specifically by name, where evidence had
been given for the purpose of impeachment by showing
the-bad reputation for truth and veracity of these wit-
nesses in the neighborhood in which they live. Watson v.
Roode, 30 Neb. 264. The reason for this departure from
the general rule is discussed in the case of Argabright v.
State, 49 Neb. 760, and the ground for the rule set forth.

That portion, however, of instruction 10, which is as
follows: “And, if the jury believe from the evidence that
any witness for the state in this case has wilfully testi-
fied falsely as to any material fact in the case, you are at
liberty to disregard the entire testimony of such witness,
unless his testimony be corroborated by other evidence,”
is not found in any part of the charge to the jury, and it
is urged that this was error of such prejudice to the de-
fendant that he is entitled to a new trial on account of the
refusal thereof. The question of whether it is prejudicial
error to refuse such an instruction as this has been re-
cently passed upon by this court in Titterington v. State,
ante, p. 153. This was a cattle stealing case, in which
there was a direct conflict in the testimony. An instruc-
tion upon this point requested by the defendant was re-
fused, and the court failed to instruct the jury upon the
point involved upon its own motion. It appeared that
in that case the court refused to give the instruction re-
quested because it did not contain the qualifying words,
“unless corroborated by other competent proof.” In the
instruction requested in this case these qualifying words
are contained. In the case at bar there is a direct and ir-
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reconcilable conflict between a part of the testimon)} of
some of the witnesses of the state and that of some of the
witnesses for the defendant, and, if the jury believed
that any witness wilfully testified falsely, the defendant
was entitled to have it instructed that it might reject the
testimony of such witnesses, unless corroborated. There
is a further resemblance between this case and the Titter-
ington case, in this, that the trial court, in both cases,
instructed the jury upon its own motion “that the dis-
agreement of witnesses in minor points does not neces-
sarily militate against the candor of any of them.” The
giving of this instruction is criticised in the opinion in
that case. The instruction is copied from Davis v. State,
51 Neb. 301, where it was held that the defendant had no
reason to complain of it. We think, however, it comes
very close to infringing upon the province of the jury
as to the weight to be given to the testimony, and seri-
ously doubt the propriety of giving it. The refusal to
instruct upon the theory, fulsus in uno, falsus in omnibus,
was erroncous, and of such prejudice to the defendant that
a new trial should be granted.

We think it proper to state that the substance of the
propositions embraced in a number of the instruections
requested by the defendant should have been given, since
they cover points upon which it was proper that the jury
should be instructed, if so requested, ahd which were not
given in the charge of the court.

The judgment of the district court is revemsed and a
new trial ordered.

REVERSED.



548 NEBRASKA REPORTS. [VoL. 75

Orr v. Hall.

JOHN A. ORR ET AL., APPELLANTS, V. JOHN H. HALL ET AL,
APPELLEES. ‘

FILED JANUARY 18, 1906. No. 14,094.

Sales: StaTuTE oF FrAUDS. An oral contract for the sale of goods,
chattels, or things in action, for a price exceeding $50, is void,
unless some of the goods, or evidences of some of the things, have
been delivered to and accepted by the buyer, unless he shall have
paid the whole or seme part of the purchase price. Comp. St., ch.
32, sec. 9. .

APPEAL from the district court for Scott’s Bluff county:
HANSON M. GRIMES, JUDGE. Affirmed.

Wright & Wright, C. F. Mandcrson, W. A Dilworth,
E. R. Duffie and J. E. Kelby, for appellants.

Kirkpatrick & Hager and J. H. Castleman, contra.

AMES, C.

On or about December 1, 1903, appellant Orr, as the
agent of appellant Leavitt, applied to appellee Hall to
purchase from the latter ten shares of the capital stock
of the Winters Creek Irrigation Company, a corporation
of this state. At that time Hall was the owner of but
seven shares of such stock, but had contracted and partly
paid for the three additional shares desired. There was
an oral agreement then made between Orr and Hall that
the latter should complete his purchase within a week
from that date, and should then execute a transfer of the
whole ten shares to Leavitt, and deposit them in the First
National Bank of Scott’s Bluff, subject to the demand of
Orr, who agreed that on or before that time he would
deposit in it the sum of $900 to the use of Hall upon, and
in consideration of, the delivery of the shares as afore-
said. Within the week Orr delivered to the bank a check
on the “Irrigators Bank” payable to the order of the First
National Bank and signed by the partnership of Wright,
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Orr & Howard, of which Orr was a member. At the
time of the delivery of the check to the bank, Orr also de-
livered to it a memorandum on a separate piece of paper
as follows: “This amount to be paid on ten shares of
Winters Creek stock of J. H. Hall, am to pay ninety
cents on the dollar for same, are to be left-at your bank
for me with transfer. J. A. Orr”” The check and mem-
orandum were put in an envelope together, and were re-
ceived and retained by the bank. Shortly afterwards cer-
tificates of ten shares of the stock were deposited by Hall
with the bank, but without any transfer or assignment of
them to Orr or Leavitt, and without any instruction or
direction to deliver the same to either of them. On the
contrary, he directed that they were to be kept, and they
were kept, among the private papers.of Hall in the bank,
until some time later, when he transferred them to the
bank as collateral security for a loan of money which
he procured from it. In the meantime he explicitly re-
fused, and still refuses, to transfer or deliver them to
the plaintiffs or either of them. This is an action to com-
pel a specific performance of the agreement, and resulted
in the district court in a judgment of dismissal and for
costs. The plaintiffs appealed.

We are unable to see how the decision could have been
different. The agreement is made out with sufficient cer-
tainty and clearness. It rests wholly in parol, except the
memorandum delivered to the bank by Orr which, if obliga-
tory upon either of the parties, binds Orr, or Orr and his
principal alone. The statute (Comp. St. 1903, ch. 32,
sec. 9, Ann. St. 5958), expressly provides: “Every con-
tract for the sale of any goods, chattels, or things in
action, for the price of fifly dollars or more, shall be
void unless, first, a note or memorandum of such contract
be made in writing, and be subscribed by the party to be
charged thereby; or, second, unless the buyer shall accept
and receive part of such goods or the evidences, or some
of them, of such things in action; or fthird, unless the
buyer shall, at the time, pay some part of the purchase
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money.” Now, no memorandum subscribed by the party
sought to be charged has ever been made, and such mem-
orandum as was made was not made at the time of enter-
ing into the agreement, nor at any time in the presence,
or with the concurrence, of the defendant. Nor were
the shares, or any of them, or any evidences of them at
any time delivered, or the purchase price or any of it
at any time paid. Nor do we think that for any of these
purposes the bank can be considered as the agent of either
- party, although it was proposed to make it the agent of
both parties in the capacity of stakeholder, and it did
become such agent for the plaintiff Orr, but it did not
have, and it was not contemplated that it ever should have,
any authority as contracting agent for either party.

The check on the Irrigation Bank did not satisfy the
requirement of the statute. It was not made or men-
tioned at the time of entering into the oral agreement, and
it was not money, nor accepted as such or in lieu thereof,
nor accepted at all, and it was not payable to the vendor
nor delivered even to the First National Bank, except con-
ditionally. For these reasons, we recommend that the
judgment of the district court be affirmed.

LETTON and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

AFFIRMED.

IN RE ESTATE OF POPE.
Lyp1A E. PoprE v. CHARLES C. MOENDRER.

FILEp JAwUary 18, 1906. No. 14,100.

Special Administrator, Removal of: FINAL OrpEr. An order by a
county court, made in a probate proceeding, removing a speclal
administrator for cause and appointing another to serve in his
place and stead, is a final order and appealable within the terms
of section 42, chapter 20 of the Compiled Statutes,
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ERROR to the district court for Merrick county: JAMES
G. REEDER, JUDGE. Reversed with directions.

Patterson & Patterson and J. J. Sullivan, for plaintiff in
error.

George W. Ayres, contra.
AMEs, C.

The plaintiff in error is the widow of James H. Pope,
deceased, who died leaving a will in which she is named
ag sole residuary legatee and nominated as sole executrix.
Pending the probate of the will, which was contested, and
the issuance of letters testamentary *thereon, she was ap-
pointed special administratrix of the estate pursuant to
section 180, chapter 23, Compiled Statutes 1903 (Ann. St.
5045), and duly qualified as such. Afterwards the court
removed her for alleged negligence or misconduet in office
and appointed another to serve as special administrator in
her place and stead. From the order of removal she ap-
pealed to the district court, where an appeal from an order
admitting the will to probate was also pending. The
former appeal was dismissed on motion, on the ground
that the order of removal was not appealable. From the
judgment of dismissal she prosecutes error.

The order of removal is evidently final as to Mrs. Pope,
who is directly and perhaps seriously affected thereby,
and is clearly appealable under section 42, chapter 20,
Compiled Statutes 1903 (Ann. St. 4823), which provides:
“In all matters of probate jurisdiction, appeals shall be
allowed from any final order, judgment, or decree of the
county court to the district court by any._person against
" whom any such order, judgment, or decree may be made or
who may be affected thereby.”

It is therefore recommended that the judgment of the
district court be reversed and the cause remanded, with in-
structions to proceed upon the appeal as provided by law.

Lerrox and OLbpHAM, CC., concur,

ah wa am
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By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded, with instruc-
tions to proceed upon the appeal as provided by law.

REVERSED.

BELLZORA PRICE, APPELLANT, V. DANIEL E. PRICE, APPELLEE.
JFImED JaNUAry 18, 1906. No. 14,099.

1. Husband and Wife. It is the right and privilege of a husband to
fix in good faith a domicile for himself and wife, and, when he
does so, it is the duty of the wife to follow her hushand to such
domicile and live with him there ag his wife.

2.

: MAINTENANCE. It is the duty of the husband to provide for the
reasonable support and maintenance of his wife during the con-
tinuance of the marriage relation; and, when the husband without
.just cause fails to provide for the support and maintenance of the
wife, she may maintain an action against him for reasonable
maintenance, unless by her own act of abandonment of the hus-
band’s domicile, or some other act wholly inconsistent with her
duty as his wife, she has forfeited her right to such maintenance.

3. Abandonment: EvipENCcE. To defeat a wife’s claim for support and
maintenance on the ground of voluntary abandonment of the hus-
band’s domicile, the fact of such abandonment must be established
by cogent proof.

4. Evidence examined, and held not sufficient to establish a voluntary
abandonment of the husband by the wife.

APPEAL from the district court for Hamilton county:
BeENJAMIN F. Goob, JUDGE. Rcversed with directions.

0. A. Abbott, for appellant.
Stark & Grosvenor, contra.

OLpHAM, C.

This was an action for support and maintenance insti-
tuted by the plaintiff wife against the defendant husband.
The petition alleges the marriage between plaintiff and
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defendant in the city of Grand Island, Nebraska, April
12, 1900; that after the marriage plaintiff and defendant
lived together as husband and wife in the village of Phil-
lips, Hamilton county, Nebraska, until the latter part of
August, 1900, when, by mutual agreement, plaintiff re-
moved to the city of Grand Island with her children by
a former marriage; that after plaintiff’s removal to Grand
Island defendant continued to visit and cohabit with her
as her husband until the month of June, 1901, when de-
fendant abandoned the plaintiff, and refused and neg- °
lected to further provide for her support and mainte-
nance. The petition prayed for a reasonable allowance
from defendant’s income for plaintiff’s support. The
answer admitted the marriage, and denied each and every
other allegation contained in the plaintiff’s petition, and
by way of cross-bill asked for a divorce from the plaintiff
on the grounds of wilful abandonment without just cause
for more than two years. On issues thus joined, there was
a trial to the court and a judgment dismissing both the
petition of the plaintiff and the defendant’s cross-bill,
and taxing each of the parties with their own costs. To
reverse this judgment plaintiff has appealed to this court.

There is very little conflicting testimony in the record,
the contest mainly depending upon the presumptions aris-
ing from undisputed or clearly established facts, which
may be briefly summarized as follows: At the time of the
marriage, plaintiff was a widow and the mother of four
children by her former marriage, the oldest one being a
son about 18 years of age, and the younger ones being
daughters, ranging in age from 9 to 16 years. Defendant
was a middle-aged man, a widower, who was the father of
3 children, all girls, ranging in age from 7 to 13 years.
Each of the parties were of high moral and social stand-
ing. The defendant husband resided in fhe village of
Phillips, about 9 miles distant from the city of Grand
Island, where the plaintiff wife resided at and before the
marriage. After the marriage plaintiff and her 3 younger
children resided with defendant and his children in the
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village of Phillips until the latter part of August, 1900.
Plaintiff, at the time of the marriage, was the owner of
a home in Grand Island of the value of about $800, and
also had $1,000 loaned at interest, which she had received
from her first husband. Tt fairly appears from the record
that, by mutual agreement between the husband and wife,
the wife returned with her children to her home in Grand
Island for the purpose of sending them to school there dur-
ing the years 1900 and 1901. While there is some suggestion
in the record that this arrangement was without the ap-
proval of the husband, yet his conduct toward plaintiff
after her removal to Grand Island shows that he ac-
quiesced in her conduct, for he testifies that he visited her
from time to time at her home in Grand Island, and co-
habited with her at the time of such visits, and contributed
small sums of money for her support during the school
year of 1900 and 1901. It is fairly suggested by the evi-
dence that there existed some dissatisfaction between
plaintiff and defendant during their residence in Phillips,
on account of the interference of relatives of the two
families of children in the management and government
of the children.

When the school year had ended, defendant wrote to
plaintiff, stating his inability to maintain the two families
in the two places, and inquired her intention as to return-
ing to live with him at Phillips. While the oral testimony
shows that plaintiff had objected to going back to Phillips
to live with defendant, yet she answered his letter, say-
ing that sbe would return to live with defendant at
Phillips when he provided a home there for her. Defend-
ant owned no real estate and very little personal prop-
erty at that time, and relied on renting property to pro-
vide a home. He answered her letter, telling plaintiff,-
in substance, to inform him when she intended to come to
Phillips, that he might prepare for her, and suggested
that she should help furnish the home and contribute to
the support of her own children, if she should bring them
with her. Here follows the only material conflict in the
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testimony. Plaintiff claims that she answered this letter
by a note, asking him to come to see her to arrange for
her return to Phillips, and that in response to this note
defendant came to Grand Island and suggested to her
that they could just as well continue to live apart, as
they were, for the next three or four years, but that, if
in the meantime she wanted to come to Phillips to live,
he might rent a house there. Defendant denies receiving
this note, and denies the visit and conversation testified
to by the wife. After this defendant ceased correspond-
ing with his wife, and has never provided anything for her
support and maintenance. In the following December de-
fendant went to the city of Washington as a temporary
secretary of (Congressman Stark, and remained there in
that capacity until the following April. During this time
plaintiff wrote several communications to defendant, of-
fering to go and live with him at Washington, and later,
when he had returned, she offered to live with him at
Aurora, Nebraska ; but defendant made no response to any
of these communications, and never again went to visit
his wife.

We think there are certain elementary principles that
should govern the judgment and finding in this case. The

first is that it is the right and privilege of the husband to
fix in good faith a domicile for himself and his wife.
Second, it is the duty of the wife to follow her husband
to such domicile as he may provide in good faith, and
there to live and cohabit with him as his wife. It is also
the primary duty of the husband to provide for the rea-
sonable support and maintendnce of his wife according
to his rank, standing, and financial ability, when she ac-
companies him to the domicile which he has selected. The
right of the wife to such reasonable support and main.
tenance can be defeated only when she wilfully and with-
out just cause, either abandons the domicile of the hus-
band, or commits some overt act inconsistent with her
duty as. a wife. The law presumes that a man does not
intend to abandon his family, in the absence of cogent
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proof to the contrary (Jennison v. Hapgood, 10 Pick.
(Mass.), 77, 99), and the same rule applies with reference
to the wife.

Now, the only way that plaintiff could be defeated in
her claim for reasonable support and maintenance would
be by a finding of fact that she had voluntarily and in-
tentionally, and without good cause, abandoned the domi-
cile of her husband, which he had provided for her. From
the evidence in this case, we are unable to find this fact.
Plaintiff went to Grand Island with the consent and ac-
quiescence of her husband. In every communication from
her to the hushand she has expressed a willingness to
live with him whenever and wherever he might provide a
home, although it does appear in the testimony that she
had expressed a desire that the home should be at some
other place than the village of Phillips. While defend-
ant suggested in his communication to his wife an in-
tention to procure a home for her, yet the evidence fails
to show that he ever did so. We are therefore impressed
with the conclusion that plaintiff has never done anything
to defeat her right to a claim on the defendant for rea-
sonable support and maintenance according to his earn-
ing capacity and financial holdings. The evidence shows
that defendant’s earning capacity is about $50 a month,
and that he has three minor children dependent on him
for support. The evidence shows that he is the owner of
property of the value of about $500, to which nothing has
been contributed from the joint earnings of plaintiff and
defendant, or from her separate estate. We think under
this showing that only a reasonable contribution from
defendant’s income be awarded the plaintiff for her sup-
port. It seems to us that $100 a year, paid in quarterly
instalments, after judgment has been rendered on this
mandate, would be just and equitable in view of the con-
dition of each of the parties, and that these contributions
should continue until the defendant provides a suitable
home for plaintiff.

. We therefore recommend that the judgment of the dis-



VoL. 75] JANUARY TERM, 1906. 557

Harvey v. Harvey.

‘trict court be reversed and the cause be remanded, with
directions to the court below to enter a judgment for the
plaintiff for the sum of §100 a year for her support and
maintenance from June 18, 1901, to the date of the entry
of this judgment in the district court, and that a further
decree be entered awarding plaintiff support and main-
tenance at the rate of $100 a year, to be paid in quarterly
instalments until defendant has provided a home for plain-
tiff in which she may live with him as his wife.

AMEs and LETTON, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded, with directions
to the court below to enter a judgment for the plaintiff
" for the sum of $100 for her support and maintenance from
June 18, 1901, to the date of the entry of this judgment
in the district court, and that a further decree be entered
awarding plaintiff support and maintenance at the rate of
$100 a year, to be paid in quarterly instalments until de-
fendant has provided a home for plaintiff in which she may
live with him as his wife. ,

JUDGMENT ACCORDINGLY.

ARTHUR P, HARVEY ET AL. V. CECILE Ross HARVEY.
Frep JANUARY 18, 1906. No. 14,101,

1. New Trial: JorNT MorioN. Where all the codefendants join in a
motion for a new trial, which is not good as to all, the motion
should be overruled. '

2. Conspiracy: SEVERAL JupoMENTS. Where several defendants are pro-
ceeded against as conspirators in the commission of a tort, which
would be actionable if committed by one alone, a judgment against
one or more of such defendants may be sustained without proof
of a conspiracy among all of them,
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3. Husband and Wife: ALIENATION OF AFFECTIONS: EVIDENCE. In an
action by a wife for the alienation of the affections of her hus-
band, evidence of the earning capacity and the financial condition
of the husband is admissible as affecting the quantum of dam-
ages, if any, that the wife may recover for the loss of her hus-
band’s support. .

4. Instructions. It is not error to refuse an instruction not based on
either the pleadings or the evidence.

5. Quantum of damages examined, and held not so clearly excessive as
to suggest prejudice and passion in the award.

ERROR to the district court for Keya Paha county :
WiLLiaM H. WESTOVER, JUDGE., Affirmed.

W. C. Brown, A. L. Tingle and L. T. Genung, for plain-
tiffs in error.

Lear & Wilhite, contra.

OLpHAM, C.

This was an action for the alienation of affections, in
which the.plaintiff, Cecile Ross Harvey, wife .of George
D. Harvey, alleged that William H. Harvey, Mary B.
Harvey, and Arthur P. Harvey, who are respectively the
father, mother and brother of George D. Harvey, con-
spired together, for the purpose of estranging and alienat-
ing the affections of George D. Harvey from the plain-
tiff, his wife, and causing him to abandon plaintiff, and
refuse to live with her as her husband and to provide for
her support and maintenance. The defendants answered
jointly, admitting the marriage of plaintiff to George D.
Harvey, and denying each and every other allegation in
the petition. On issues thus joined, there was a trial to
the court and jury, a verdict for the plaintiff for $3,000
damages, judgment on the verdict, and to reverse this
judgment defendants bring error to this court.

The facts underlying this controversy are that for sev-
eral years the defendants in this cause of action and
George D. Harvey, husband of the plaintiff, have resided
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together on a cattle ranch in Keya Paha county, Ne-
braska, known as the “Harvey Ranch.” The two sons and
the father were engaged in cattle raising, and all lived
together in a large house on a quarter section of the ranch,
which had been homesteaded by George D. Harvey. In
1901 the plaintiff was employed as a domestic in the
Harvey household, and during the time of her service an
intimacy sprang up between her and George D. Harvey,
which resulted in furnishing plaintiff with “a child for
her cradle before she had a husband for her bed.” Some
time after the birth of the child, plaintiff instituted a
bastardy proceeding against George D. Harvey, and in °
compromise of this proceeding George D. Harvey agreed
to and did marry plaintiff, and took her and the child to
live with the family on the Harvey Ranch. ., Plaintiff,
prior to her marriage, had made a homestead entry on a
quarter section of land about three miles from the Harvey
Ranch, on which a sod house had been erected, containing
little or no furniture or other conveniences of life. The evi-
dence shows that immediately on the arrival of the plaintiff
at the Harvey Ranch, defendant Arthur P. Harvey, her
brother-in-law, began a well-directed effort to drive plain-
tiff from the household and to separate her from his
brother. On numerous occasions he applied all kinds of
vile epithets to her in the presence of the family, and told
neighbors that they intended “to make it so hot for her that
she would have to leave.” There was also evidence tending
to show that the mother-in-law, Mrs. Harvey, cooperated
to some extent in the design of her codefendant, Arthur
P. Harvey, but there is practically no evidence in the
record that the father, William H. Harvey, concerted with
the other defendants in the matter of bringing about the
separation of plaintiff and her husband. After about
three weeks of her residence on the Harvey Ranch plain-
tiff, as she alleges, because of her ill treatment, agreed to
leave the ranch and go back and live on her homestead, if
her husband would come and stay with her there at nights.
With this understanding, she went to the sod house on
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her homestead with her husband, who left her a very
scanty provision of food, and took her to a neighbor’s and
got permission for her to stay all night, and promised to
come the next night to stay with her on the homestead.
She returned to her homestead next morning, but the hus-
band remained at home, and abandoned his wife and child,
and left her with her offspring in much the same condition
as Abraham of old is said to have left his handmaiden
Hagar and her child, when he parted from them in the
wilderness. At the close of the testimony, defendants
all joined in a motion to direct a verdict. This motion
was overruled, and this ruling is complained against in
the brief of the defendants.

The contention seems to be that, because the plaintiff
had alleged conspiracy between the three defendants and
the testimony was not sufficient to show that all the de-
fendants had conspired together, therefore the entire cause
of action failed. In some jurisdictions the allegation of
conspiracy to commit a tort is treated as mere surplus-
age in a petition, and the defendants named are all pro-
ceeded against as joint tortfeasors. This rule, however, is
subject to the following qualifications: Where the act, if
committed by any one of the parties charged, would con-
stitute an actionable wrong, then the allegation of con-
spiracy is surplusage, except as to the rule of admission
of evidence making admissions and statements of one of
the conspirators binding on the rest. On the contrary,
if the tort be actionable only when committed by a con-
spiracy, no recovery can be had without proof of the con-
spiracy. 1 Jaggard, Torts, ch. 9, p. 639; Parker v. Hunt-
ington, 2 Gray (Mass.), 124; Garing v. Fraser, 76 Me. 37;
Brinkley v. Platt, 40 Md. 529. Now, in the case at bar,
the tort alleged was actionable, if committed by any one
of the defendants, whether the others confederated to
bring about the result or not. Consequently, when the
three defendants joined in a motion to direct a verdict,
the court was justified in overruling the motion, although
the eytdence may not have been sufficient to establish a
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tort against William H. Harvey, had he moved separately
for a directed verdict in his favor. The same condition
exists with reference to' the motion for a mew trial, all
three of the defendants having joined in this motion, and,
according to the rules of procedure in this state, the mo-
tion, not being good as to all, was properly overruled.

Complaint is next urged against the action. of the trial
court in admitting evidence offered by plaintiff to show the
financial ability and business thrift of her husband. We
think this evidence is clearly admissible. ~ If plaintiff had
suffered the loss of the association and support of her
husband through the agency of the defendants, or any of
them, her measure of damages would be her actual loss
of support, and also the loss of affections and the humilia-
tion and disgrace, if any, which she might suffer as a
logical result thereof. In estimating the amount of her
loss of support, it was proper for the jury to take into
consideration the earning capacity and the financial stand-
ing of the husband.

It is urged that the court erred in not instructing the
jury as to the privilege of the defendants father and
mother in advising in good faith with their son with refer-
ence to his domestic relations, even if such advice had led
to a separation from the plaintiff. With reference to
this contention, it is well to suggest that no such instruec-
tion was requested by the defendants, or any of them,
and again, as both defendants father and mother denied
that they had ever advised their son to abandon his wife,
there was no testimony on which to base the instruction.
Rath v. Rath, 2 Neb. (Unof.) 600.

It is finally claimedl generally that the court should
have given more specific instructions to the jury, but no
instruction given by the court is pointed out as inherently
wrong. While it is true the instructions were very gen-
eral in their nature, yet no instruction of any kind was
requested by the defense, and, consequently, under the
well-established rule of this court, defendants are not in

shape to avail themselves of this complaint.
39 .
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Complaint is also made that the damages awarded are
excessive, but a careful review of the entire record fails
to convince us that the damages are so disproportionate
to the loss sustained as to suggest passion and prejudice in
the award.

Finding no reversible error in the record, we recom-
mend that the judgment of the district court be affirmed.

- AMES and LETTON, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

C. F. BLANKE TEA & COFFEE COMPANY V. FRANK D. EAGER.
FrLeEp JANUARY 18, 1906. No. 13,999.

Evidence examined, and held not to support the verdict of the jJury.

Error to the district court for Lancaster county: AL-
BERT J. CORNISH, JUDGE. [Reversed.

Mockett & Polk, for plaintiff in error.
J. C. McNerney, contra. ‘

Durrg, C.

Frank D. Eager sued the C. F. Blanke Tea & Coffee Com-
pany to recover for certain advertising and for stationery
furnished one J. W. Johnston, the alleged agent of said
company. It is claimed that Johnston was employed in
advertising and selling goods of the Blanke company, and
that the account sued on was made in their interest. The
case was first tried in the county court, and upon appeal
to the district court Fager filed an amended petition,
which, it is alleged, contained new matter by way of an
estoppel; and a motion was made to strike the petition
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from the files on the ground that it presented other and
different issues than those tried in the county court. The
motion was overruled, and this constitutes one of the
errors assigned. If the petition filed in the district court
presented issues not tried in the county court, the remedy
was to strike them out, not to strike the whole petition.

The jury returned a verdict in favor of the plaintiff
below, and it is urged that this verdict is not supported by
the evidence. The undisputed evidence shows that the
Blanke company are wholesale dealers in teas, coffees and
spices, with their principal place of business in the city
of St. Louis. Charles Spies & Co. have a house at Kan-
sas City, Missouri, with the exclusive right of handling
the Blanke company’s coffees in certain specified terri-
. tory, including the state of Nebraska. Eager offered in
evidence the testimony of a stenographer employed by
Johnston to the effect that Johnston received circular
letters from the St. Louis house of the Blanke company
containing directions and advice to their agents. It was
also ‘shown that Johnston made an arrangement with
Tucker Bros. of Lincoln to handle a large amount of coffee,
nearly a carload, agreeing to take back what was not
disposed of within a certain time. Tucker Bros., from the
great amount involved in the deal, were somewhat fear-
ful of Johnston’s authority to carry out his agreement
and telegraphed the Blanke company at St. Louis relat-
- ing thereto. No copy of this telegram, or of any reply, is
contained in the record, but on July 15, 1901, Johnston
wired the Blanke company as follows: “Your wire to
Tucker Bros. shown me. Rush this order. Ship every
pound. No consignment, simply agreed to relieve them of
any goods not sellers, as I selected goods myself. Will
sell them as much more within twenty days. Have writ-
ten fully. Answer.” It is further shown that some of
the unsold coffee was taken back by Johnston. It is
further in evidence that Eager gave directions to have
five copies of his paper containing the advertisement of
the Blanke company’s goods, and which represented
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Johnston as the agent for Nebraska, mailed to said com-
pany during the time the advertisement was running,
and that orders for goods taken by Johnston were some-
times filled by the Blanke company from St. Louis, and
at other times by Charles Spies & Co. of Kansas City.
This is the only evidence we find in the record tending
to show that Johnston was an agent of the Blanke com-
pany, or that they had knowledge that he was represent-
ing himself to be their agent. On the other hand, Mr.
Seiter of the firm of Charles Spies & Co. testified that his
firm had no interest in the business of the Blanke com-
pany,.and the latter firm had no interest in the business
of Charles Spies & Co. Johnston was employed by
Charles Spies & (‘0. as a salesman on a commission basis,
his only compensation being a percentage on such orders
as he sent in and that were filled by the company. C. F.
Blanke, president, and R. H. Blanke, secretary and treas-
urer, of the Blanke Company, testified that Johnston was
never in the employ of that company; that the company
had no interest in the business of Charles Spies & Co. of
Kansas City; that Charles Spies & Co. handled their
coffee, buying the same as any other customer, but hav-
ing the exclusive sale thereof in certain territory; that
sometimes in order to save time, freight and rehandling
of the goods, the Blanke company shipped goods direct
to the customers of Charles Spies & Co.; that this was
done at the request of Charles Spies & Co. and for their
convenience, but that the goods were billed to them and
they made the collection thereof; that they never saw the
papers containing the advertisement of their goods which
Eager directed sent to them, and had no knowledge that
Johnston was representing himself as their agent. They
have no recollection of the telegram from Johnston above
set out, but, if the same was received, it was referred to
(Charles Spies & Co.

We might here remark that the telegram was produced
by Mr. Seiter, who found it among the papers of Charles
Spies & Co., a fact indicating that the Blanke company
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sent it to them as relating to their business. We think
that sending circular letters of instructions to salesmen
of Charles Spies & Co., who had the exclusive right to sell
their coffees in Nebraska, or shipping, direct to the cus-
tomers, goods, orders for which were taken by Charles
Spies & Co. or their salesmen, has little weight as evi-
dence tending to show that the parties to whom such
letters were sent or on whose order goods were shipped,
were agents of the Blanke company and authorized to
contract bills on their behalf,

The evidence in this case lacks many of the evidential
facts disclosed in Blanke Tea & Coffee Co. v. Graham, 5
Neb. (Unof.) 534, and the Blanke Tea & Coffee Co. v.
Trade Ezhibit Co., 5 Neb. Unof.) 358. In these cases
there was direct evidence that Johnston was the agent of
the company, and circumstances making it beyond dispute
that that company knew that Johnston was professing to
act as its general agent.

The evidence in this case does not, in our judgment, sup-
port the verdict of the jury, and we recommend that the
judgment of the district court be reversed and the cause re-
manded. c

ALBERT and JACKSON, CC,, concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed
and the cause remanded.

REVERBSED.
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LOTTIE G. NORTON, APPELLANT, V. JAY H. BRINK, ap-
PELLEE.*

Fep JANUARY 18, 1906. No. 14,093.

1. Executory Contract: STATUTE OF FrAuDS. The law is well settled
that a contract within the statute of frauds, while executory, is
not objectionable to the statute, but will be enforced when com-
pletely executed.

2, Executed Contract: AccounNTIiNg. While not determining whether
a parol contract for the formation of a partnership to deal in land
‘is within the stautute of frauds and enforceable to the extent of
allowing one of the parties to assert an interest in the land which
was purchased under the agreement and the title taken in the in-
dividual name of one of the partners, it is held that, when the
agreement is fully performed by a sale of the land, an action may
be maintained against the partner who held title for an account-
ing for the profits realized.

3. The evidence of partnership in such case must be clear and satis-
factory, and of such character as to convince the court of the
existence of the partnership.

AprPEAL from the district court for Buffalo county:
BRUNO O. HOSTETLER, JUDGE. Reversed.

John N. Dryden, BE. C. Calkins and Lewis P. Main, for
appellant.

F, E. Beeman and H. M. Sinclair, contra.

Durrig, O.

The petition in this case alleges that the plaintiff, who
was engaged in the real estate business, and one C. D.
Brink, father of the defendant, and who deceased prior to
the commencement of this action, entered into a parol
agreement of partnership for the purpose of purchasing
a certain half section of land in Buffalo county; that
Brink was to pay the purchase money and take title in his
own name, the plaintiff to reimburse him for one-half the

*Rebearing allowed. See opinion, p. 575, post.
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purchase price and 6 per cent. interest thereon upon de-
mand ; that the purpose of said partnership was to purchase
said land and share in the profits arising from the use and
subsequent sale thereof; that soon after purchasing it
Brink died, and the defendant, as his sole heir, sold said
premises and refused to .account for her share of the
profits due her under said partnership agreement. The
defense is, in substance, the statute of frauds, and the fur-
ther plea of former adjudication arising out of the filing
by "“the plaintiff of a claim against the estate of C. D.
Brink, said claim being based on her alleged right to a
share of the profits.

The plea of former adjudication may be briefly disposed
of. After the death of C. D. Brink the plaintiff filed a
claim against his estate for her alleged share of profits
on the sale of this land. DBefore any action was taken upon
the claim, the probate judge was orally notified that plain-
tiff did not desire to press the claim in the probate court,
and to dismiss it. Judge Hollowell, on his examination,
testified as follows relating to the disposition made of the
claim: “I would say there never was any hearing on the
merits upon it in any way. Mr. Dryden, as attorney, filed
it, and later he said he would withdraw it or it could be dis-
missed. I don’t just know the language he used, but there
having been a demurrer or objection filed to it, why, to
make it consistent, I thought I would make some order
upon it, as the claim and the order is labeled there ‘Order
on Claims,” T just made that order dismissing or disallow-
ing the claim. There never was any hearing.” It is
quite evident from this testimony that no hearing upon the
merits was had, and that what was done does not amount
to an adjudication and does not constitute a bar to this
action. The evidence is undisputed that C. D. Brink,
deceased, purchased the east half of section 30, township
10 of range 15, for $4,000 from one Tomlison, through
Warren Pratt, a land agent at Kearney. Pratt dealt
with C. D. Brink alone. Mrs. Norton had no part in the
negotiations for the purchase. She was not mentioned



568" NEBRASKA REPORTS. [VoL. 75

Norton v. Brink,

in connection with the deal. Deceased paid for the land
out of his own funds by a check drawn on the City Na-
tional Bank, and obtained a deed from the owner. He
died seized of the land, and the defendant, Jay H. Brink,
as his sole heir at law, subsequently sold it for $6,400, less
commission. There is no contract in writing, no mem-
oranda or agreement of any kind relating to a partnership
between them or to the purchase of this land on partner-
ship account. It .Js true that this action being against
the representative of a deccased person, Mrs. Norton was,
undér the provisions of section 329 of the code, incompe-
tent as a witness to give full evidence in the case, and
the court, upon the trial, rigidly enforced the provisions
of the statute against her testifying to any transaction
or conversation had between her and the deceased. To the
extent that she was disqualified from relating what oc-
curred between her and the deceased regarding any agree-
ment between them, she was placed at a disadvantage, and
had to rely entirely upon the evidence of third parties
having no direct interest in the controversy. This is a
disadvantage which the court cannot remedy or relieve,
and her case must stand or fall, judged alone by the evi-
dence which the law makes competent. If this evidence
can be said to fairly and fully establish a partnership be-
tween the plaintiff and the decedent with reference to the
purchase of this land, we have little doubt of her right
to recover in this action, as the plea of the statute of
frauds, as against an action brought, not for an interest in
the land itself, but for her share of the profits arising from
its purchase and sale, would have little force under the
law, as we understand it. Even those courts which have
held most strictly to the rule that a partnership agreement
for dealing in lands must be evidenced by writing, when
one of the partners seeks to assert an interest in land, the
title to which rests in the other partner, have practically
all agreed that a verbal contract, contemplating dealing in
lands and within the statute of frauds, while executory,
will be enforced where the terms under the agreement have
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been completely executed before the commencement of the
action. In the application of the statute of frauds the
courts are now practically unanimous in recognizing a dis-
tinction in cases where a contract, void by the statute, has
been fully executed, and one party seeks to retain the
fruits of the dealing in defiance of his promise, and an
action to enforce the agreement before full execution.
Such an action is declared not to be within the purpose
of the statute and not sheltered by its terms,.and it has
been held in a large number of decided cases that, where
the parties have fully executed all parts of their agree-
ment relating to or affecting interests in land, so that
the courts are not asked to enforce anything with refer-
ence to the land itself, the rights and duties of the parties
resulting from their dealings may be enforced, and each
of them prevented from using that statute, not as a pro-
tection against, but as an effective means of, frand. Rice
v. Roberts, 24 Wis. 461; Niland v. Murphy, 73 Wis. 326;
Pireaux v. Simon, 19 Wis. 392; Trowbridge v. Wetherbee,
11 Allen (Mass.), 861; Bowcen v. Bell, 20 Johns. (N. Y.),
*338; Negley v. Jeffers, 28 Ohio St. 90; Bibb v. Allen, 149
U. 8. 481; Smith v. Putnam, 107 Wis. 155. The author of
the notes to Bates v. Babcock, 16 L. R. A. 745 (95 Cal.
479), says in relation to the subject under discussion:
“There is very little real conflict in the decisions upon this
‘question. There are two lines of authorities each fairly con-
sistent with itself and radically opposed to the other, which
fact is caused, not by any conflict in principle, but by the
different ends sought by the litigants. As a rule parol con-
tracts for such partnerships are held valid, and all suits
recognizing the existence of the partnership and seeking
relief which may be legitimately sought by a partner are
upheld, while on the other hand parol contracts for an
interest in land are ignored, and suits brought to enforce
them dismissed, although they may constitute a part of a
partnership agreement.”

As we view the case, the plaintiff’s right of recovery de-
pends entirely upon whether a partnership existed between
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her and the decedent relating to this land. That no gen-
eral partnership existed between them is conceded, and, if
a partnership did exist, it went no further than a joint ad-
venture in the purchase of this particular tract. The uni-
versal rule is that, where the question of partnership arises
in a contest between partners and the interests of no third
persons are involved, much stronger proof is required to
establish it than when the question arises between the al-
leged partners and third persons. Field v. Tenney, 47 N.
H. 513; Smith v. Walker, 57 Mich. 456 ; Breckenridge’s Ap-
peal, 127 Pa. St. 81. In a case of this character, where the
alleged partner is dead and cannot speak for himself, and
where it is sought to establish a partnership in land, the
title to which stood in the name of the deceased and for
which it is conceded he paid the whole consideration, it
is quite evident that the proof required to establish the
relation should be so clear and convincing as to fully sat-
isfy the court that the relation existed. As we have here-
tofore intimated, there are many cases holding that parol
evidence is incompetent to show that land standing in the
individual name of one partner is partnership property
in which the others have an interest, even though the part-
nership relation is wholly undisputed. “What safety
would there be,” say the courts holding this doctrine, “if
the proposition were once established that, by alleging a
partnership, the statute of frauds is entirely avoided, and
the parties may then prove whatever interest in land they
please by parol, against the absolute title of the deeds?
What would hinder the separate real estate of any partner
from being converted into partnership property, by proof
of a mere verbal agreement? What would hinder the ab-
solute title of any man, whether partner or not, from being
changed into a trust estate in the same way? Nothing
whatever. For the statute assumed that there were those
ready, as the vice-chancellor said, to invade the rights of
others by fraud and perjury. Let it be known, then, that
a partnership avoids the statute, and all that would be
necessary would be for the fraud and perjury to establish
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that also, and then every title would be open to attack.”
Bird v. Morrison, 12 Wis. 153,

We recognize the full force of this reasoning, but still it
cannot be denied that, where a partnership is conceded to
exist, and where lands have been purchased with partner-
ship funds, or where they are carried on the partnership
books as part of the firm assets, all courts have recognized
the interest of all partners in such lands, though the title
may have stood in the name of one of the individual part-
ners. As before stated, we incline to the view announced
in Smith v. Putnam, 107 Wis. 155, that in cases of this
character, where the agreement relating to the land has
been fully completed and nothing remains to be done but
to distribute the profits of a sale made, then the partner-
ship relation may be established by parol, but we think
that the parol evidence offered to prove that relation should
be of the most convincing character.

With this statement of our views, we will now examine
the evidence offered by the plaintiff on the question of
her partnership relation with Brink, the decedent. This
evidence is almost wholly in the form of admissions and
declarations made by Brink previous to his death. G. S.
Jones testified that about the last of August or the first
of September, 1902, he spoke to the deceased about rent-
ing the Rice place (the name by which this farm was
known), and spoke to him about fixing up the pasture
and asked him what he was going to do with it; that
Brink replied that he could not tell just how much he
* would put into the pasture, that he had a partner in the
deal, and that after some further talk, when something
about the house came up, Brink said: “Well, I don’t know
yet; my partner ain’t here, but when she comes back here
we will talk the matter over”; and finally he mentioned
Mrs. Norton’s name as his partner. “I spoke to him and
said I understood Mrs. Norton and him owned it to-
gether, and he said: ‘We do.””

Philip Aultmeyer testified that Brink and Mrs. Norton
drove to his place one Saturday morning about the last
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of June, and they made several inquiries about the Rice
farm—what kind of crops were on the place, and what
rent was being paid; that Mrs. Norton and Brink were
out to the place together two or three times; that on an-
other occasion, when trying to rent part of the place, Brink
told him that he could not act at that time, as another
party was interested with him who was out of town; and
that Mrs. Norton was out of town at this particular time.

R. M. Pruner, a carpenter, testified to a conversation in
Mrs. Norton’s office, while Mr. Brink was present. This
conversation occurred sometime in the fall of 1902, and the
witness says that “Mrs. Norton referred him (Brink) to
me to do the work out on that place as a good man, and
he said they was not just ready for it, or something to
that effect; that was about all th t was said in the office at
that time.” By the court: “Gio back and tell us just
what they stated? T didn’t understand. A. Mrs. Norton
and Mr. Brink? Q. Just what did they say? A. Mrs.
Norton referred him to me as a good man to do their work.
Q. What did she say? How did she say it? A. She
said: ‘“That is a good man to do our work out there on the
farm.”’”  On being further questioned, he stated that Mr.
Brink afterwards asked him if he could do the work. I
told him I was busy at that time and couldn’t tell him
just when I could do it. I did not do any work out
there.”

E. B. Finch testified as follows: “I met Mr. Brink up
by W. A. Downing’s,-and he asked me if I had heard from
Oliver Norton, whether he was better. He was sick up in
Dakota. I told him I had not directly, but I had just
been down to the house, and the girl had a letter, and he
was better. He said to me that he was very sorry that
Mrs. Norton' was not at home, as there were things they
were interested in together, and that some of the things
he was afraid she would not be pleased with; and one
thing led to another, and I said I was trying my best to
get some building done out on the ranch, and he says:
‘That is just my trouble, the carpenter we expected to have
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out on the Rice farm to do that work we didn’t get, and
some of the bridges are not in up there, and he knew it
would worry Mrs. Norton to death.’ Then I said to him:
‘You and Mrs. Norton are partners interested together in
that farm? ‘Oh, yes.’ And our ‘conversation drifted on
to building and what an awful time we were both having.”
On another occasion this witness heard a conversation be-
tween Mrs. Norton and Brink of which he testified in the
following language: “Well, I don’t believe that I could
give it in detail, only in a general way. They were talking
of the Rice farm, and of the necessary repairs that had
to be made on the place. T know on one occasion when
they were going out to the Rice farm together the next day,
and they talked over the fact of the repairs that had to
be done, and they had to go out and see about it. I think
that is all I remember of it.”

The deposition of Josiah L. Keck was read in evidence
on the part of the plaintiff, and he testified to several con-
versations with Mr. Brink. The substance of his testi-
mony is the following: “I had learned in some way of a pur-
chase of his of a large farm there formerly owned by
Hubbell and known as the ‘Hubbell’ farm east of Kear-
ney, and he told me that he had purchased that farm, as
well as another farm known as the ‘Frank Rice’ farm.
This latter farm he said he had purchased for himself and
Mrs. C. O. Norton in partnership. He stated that he was
confident that farm lands would be better in Nebraska
generally, and particularly in Buffalo county, because they -
were lower in price there; and that he had bought these
farm lands believing that values would very materially
increase, and the Rice farm, as I have said, was purchased
by him for himself and Mrs. Norton, as he told me. I can-
not recall anything particular beyond what I have stated,
except that Mr. Brink said to me that he had advanced
all the money in the purchase of the Rice farm, and Mrs.
Norton was to pay him her half when she had sold the
crops off of her other farms.”

One other circumstance ought to be stated. Mrs. Neor-
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ton detailed a conversation she had with the defendant
in her office after the decease of his father. She said: “In
a conversation in my office, Mr. Brink told me that his
father left a complete list of all the land he owned, which
he had sent to him, I think to Vermont or New Hampshire,
wherever he lived ; that the list included the Hubbell prop-
erty, which he bought after he bought the Rice land, and
that the Rice land was not in the list that his father had
sent him.” She detailed a later conversation with Brink
in the presence of Mr. Beeman and Mr. Calkins in the fol-
lowing language: “I said that I thought that from the fact
that the Rice land not being in the list of land that his
father had furnished him, would be evidence of the fact
alone that it was a separate matter, and would establish
my claim to the partnership in the land or my interest in
the land. I then said to Mr. Calkins that Mr. Brink had
assured me that the Rice land was not included in any list
he had, and that his father, when he bought the Hubbell
land in the latter part of July, had sent him a mem-
orandum of the farm. I turned to Mr. Brink and asked
him if that was not true, and he said it was. Mr. Beeman
then interposed an objection, and said he didn’t know
what he was talking about. Mr. Brink said he did know
what he was talking about, because it was true that he
had no list of the Rice land; that the list that his father
had sent him east, where he lived, did not include the Rice
land.”

Whatever may have been the agreement between Mrs.
Norton and the deceased, it is quite evident from the above
evidence, which is wholly undisputed, that he recognized
her partnership interest in the land in question. The wit-
nesses, so far as we are able to judge from a reading of the
bill of exceptions, were entirely disinterested and honest
in the statements made. While recognizing the danger of
establishing a rule which allows a partnership interest in
land to be established by parol evidence, and wishing it
‘understood that such evidence must be of the most satis-
factory character, we do not see how, in this case, we can
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come to any other conclusion than that the plaintiff has
established her case by the quantum of evidence which the
circumstances demand. It is not disputed that she and
her husband were in the real estate business for many years
prior to her husband’s death; that on account of his in-
firmities she attended to outside matters, and had a
thorough knowledge of the values of land in Buffalo
county ; that she was a woman of means and had an exten-
sive credit at the banks, circumstances which explain what
may be the unusual character of a woman dealing in real
estate.

We recommend that the judgment of the district court
be reversed and the cause remanded for an accounting be-
tween the parties.

ALBERT and JACKSON, CC.,, concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for an accounting between the parties.

REVERSED.

The following opinion on rehearing was filed December
7, 1906. Former judgment vacated. Judgment of dis-
trict court affirmed.

1. Partnership: EvIDENCE. A parol agreement between two persons
to purchase a single tract of land together, or “in partnership,”
where the purchase is finally made by one of them, who pays the
whole of the purchase price, and takes the title to himself, the
other simply agreeing to pay him one-half thereof on demand,
does not create a partnership between such persons.

2. Statute of Frauds. Such a contract is within the inhibition of
section 3, chapter 32, Compiled Statutes 1905, commonly called
the statute of frauds, and is void.

3. Trusts. In such a case, no resulting trust arises in favor of one
who contributes nothing to the payment of the purchase price.

4, Reversal. Former opinion herein, ante, p. 566, overruled.

BARNES, J.

This case was originally submitted to department No.
2 of the commission, and an opinion was written, filed and
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announced, reversing the judgment below. See ante, p.
566. A rehearing has been allowed, the case has Leen re-
argued and submitted to the court, and the question now
is, shall we adhere to our former decision? In order to
determine that question, it is proper to set forth the con-
tract sued on, which the appellant claims has been estab-
lished by the evidence. The action was comnmenced by the
appellant against Jay II. Drink, the son, and only heir
at law, of one C. D. Brink, deccased, and the petition re-
cites, in substance: “That the said plaintiff and said Brink,
the deceased, entered into a verbal contract, wherein and
whereby it was mutually agreed that the west half of sec-
tion 30, township 10, range 15 west in Buffalo county,
should be purchased in partnership, each party to pay one-
half of the purchase money, expense of operating the same,
and, upon sale, divide the profits or loss, as the case might
be; that it was further agreed that said Brink should ad-
vance the entire purchase money, take the legal title in his
name, and that plaintiff should, upon demand, reimburse
the said Brink for half of the purchase price so advanced,
with interest at 6 per cent. per annum.” The petition
further alleges: “That said premises were purchased for
the sum of $4,000, said Brink paying the entire purchase
price, the legal title being vested in the said C. D. Brink,
as aforesaid. * * * That on the 30th day of Novem-
ber, 1902, and before any demand had heen made for the
repayment of the purchase moncy, and before any settle-
ment had been had between the plaintiff and the said C.
D. Brink in respect to said partnership, as aforesaid, the
said C. D. Brink departed this life, leaving his son his
sole heir at law, the defendant herein; that since the death
of the said C. D. Brink, the plaintiff has at all times been
ready and willing to pay her share of the said purchase
money, and interest upon the same, but that the defendant
refused, and continues to refuse, to accept the same; that
on or about the 15th day of May, 1903, said defendant sold
said premises for the sum of $6,400, and refused to recog-
nize said partnership agreement, and refuses to pay the
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plaintiff any portion of the profits realized upon the said
land, as aforesaid.” The petition concludes with a prayer
for an accounting of the purchase money, for the rents and
profits, and that the defendant be required to pay her the
sum of $1,200 with interest from May 15, 1903, as her
share of the profits realized from the sale of said lands.
Upon the contract thus set forth the right of the appel-
lant to maintain this action must stand or fall.

Her first contention, briefly stated, is that the contract
established a partnership between herself and the deceased,
and comes within the rule announced in Deale v. Hamilton,
5 Hare (Eng.), *369; Richards v. Grinnell, 63 Ia. 44;
Pennybucker v. Leary, 65 Ia. 220, and other cases, which
hold that a contract entered into for the purpose of specu-
lating in lands is not within the statute of frauds and
need not be in writing; that where the parties have con-
tracted to engage in the venture of buying lands which
are to be held in trust for both of them, and they are
to have equal interests and shares in the common specu-
lation, such agreement constitutes a partnership, and an
action by one partner against the other for an accounting
as to the partnership transactions may be maintained, al-
though the partnership funds may be invested in land.
While the authorities are divided on this question, we deem
it unnecessary to express any opinion as to the soundness
of this rule, because it seems clear to us that the agrecment
here in question is not embraced therein. It will be ob-
served that nothing is said in this contract about enter-
ing into a general or special partnership, or that the pur-
pose thereof was to sell the land for profit. Its language
is: “It was mutually agreed” that said land “should be
purchased in partnership.” DBuying land together doecs
not make the purchasers partners, nor does the trans-
action constitute a partnership, with its rights, duties and
obligations, as defined by law. “A partnership is the con-
tract relation subsisting between persons who have com-
bined their property, labor or skill in an enterprise or
business as principals, for the purpose of joint profit.”” 1
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DBates, Law of Partnership, sece. 1. To constitute a part-
nership there must be a mutual agency, and a communion
of profit and loss, and- the partics must assume the part-
nership relation. It seems clear to us that the contract
to purchase the land in question as partners, conceding for
the purpose of this opinion that such contract was es-
tablished by the evidence, together with the purchase of
the land by Brink, the deccased, and payment therefor
with his own money, did not establish a partnership be-
tween the appellant and the deceased. Again, the appel-
lant did nothing upon her part, contributed nothing, risked
nothing, and there was no consideration to support the
contract. It will be observed that, under the agreement, a
sale of the land was not obligatory upon anyone. In
short, there is nothing in the contract that distinguishes
it from the ordinary agreement of two or more persons to
purchase land together, not for the profits of speculation on
resale, but for the profits arising out of the ownership
of the land itself, and this must be held to be the true mean-
ing of the contract. But, however this may be, there was
no sale of the land by the alleged partnership; neither
was there any sale of it by the deceased who, it is claimed,
was one of the partners, and by his death the partnership,
if one ever existed, was terminated. The petition discloses
that Brink died on the 80th day of November, 1902, and
within five months after he purchased the land in question.
After his death the partnership could not sell the land,
because, if there ever was a partnership, it had then ceased
to exist. The appellant could not sell the land as a sur-
viving partner, because, according to the theory advanced
by counsel to support her case, she had no interest or estate
therein, At any rate, she had no title to convey. Again,
counsel has not pointed out to us any rule of law or equity
that authorizes the appellant to maintain a suit for an
accounting against the heir of her alleged deceased partner.
It seems to us that this case falls within the rule an-
nounced in 1 Bates, Law of Partnership, sec. 302, where
it is said: “A parol agreement by the buyer of lands to
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admit another into partnership with him is void under the
statutes of frauds, as not different from the contract of
buyer and seller.”

There is a clear distinction between the case at bar and
those cases where a partnership was formed to deal or
speculate in lands, and lands are bought with partnership
funds, in pursuance of such an agreement. In Levy v.
Brush, 45 N. Y. 589, it was held that a verbal contract be-
tween two parties by which one is to purchase land on
joint account of both, and each to contribute a moiety of
the purchase money, the title to be made to both, is void
under the statute of frauds. In that case, the defendant
bid off the land in his own name, and took a contract
therefor, but refused to convey onec-half of the contract to
the plaintiff, and it was held that no action would lie to
compel the execution of the agreement, because such an ar-
rangement did not constitute a partnership between them;
that the defendant had made no valid contract, and had a
perfect right both in law and equity to refuse performance.

In our former opinion, ante, p. 566, it was said, on the
authority of Smith v. Putnam, 107 Wis. 155, “that in cases
of this character, where the agreement relating to the land
has been fully completed and nothing remains to be done
but to distribute the profits of a sale made, then the part-
nership relation may be established by parol,” and the judg-
ment of the trial eourt was reversed mainly upon that au.
thority. It would seem that the learned commissioner wha
wrote the opinion overlooked the allegations in appellant’s
petition charging the defendant with refusing to recognize

-her rights, and with repudiating the alleged contract of
partnership. Again, an examination of Smith v. Putnam,
supra, discloses the fact that the contract there was an oral
agreement between the plaintiff and the defendants that
plaintiff should investigate desirable timbered lands, and,
on defendants’ approval, they would purchase, and either
sell or log them. The agreement was that the plaintiff
should take charge of the driving of the logs, which con-
_templated his rendering material and valuable services as
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his contribution to the partnership funds. They entered
upon the agreement, and the plaintiff did render services
of value to the partnership. It was held that this agree-
ment constituted a partnership, and, where the contract
had been fully completed and executed, and nothing re-
mained but to divide the profits, an action for an account-
ing and to recover such profits would lie. If the rule there
announced could be applied in the case at bar, it could be
applied to any case of oral contract to purchase land on
joint account. If the transaction would otherwise be
within the statute of frauds, it would only be necessary for
the parties to stipulate that it should be a partnership, and
the statute would be avoided. So we are constrained to
hold that the contract here in question did not create or
constitute a partnership. _

2. Appellant next contends that, while the contract does
not create an interest in the land in question, and there-
fore is not within the statute of frauds, yet by the agree-
ment, and the facts relating to the purchase, a resulting
trust was created in her favor; that by reason of such trust
relation she acquired a half interest in the 1ind, and is en-
titled to recover one-half of the profits arising from the sale
thereof, from the defendant, who took the title to the land
by inheritance. It would seem that her position is not
maintainable. The fact that the appellant paid or con-
tributed nothing toward the purchase price of the land is
fatal to her contention. The rule is that, in order to
establish a resulting trust of this class, it is necessary that
the person paying the purchase money should have ac-
tually paid it as his own, as a part of the original trans-
action, at or before the time of the conveyance. The whole
foundation of resulting trusts of this class is the owner-
ship and payment of the purchase money by one, when the
title is taken in the name of another. 10 Am. & Eng. Ency.
Law (1st ed.), sec. 8; 2 Pomeroy, Equity Jurisprudence
(2d. ed.), sec. 1,037. And we are not aware that the
~ soundness of this rule has ever been seriously questioned.
In Brooks v, Fowle, 14 N. H. 248, it was said: “A pur-
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chase of real estate completed on the credit of two and
afterwards paid for wholly by one of them, does not, of
itself, give rise to a resulting trust.”

In Hackney v. Butts, 41 Ark. 393, it was held that, where
no money is advanced, and there is nothing more in the
transaction than is implied from the violation of a parol
agreement, equity will not decree the purchaser a trustee.
The rule of equity is that a resulting trust must have
arisen at the time the purchase was made, and the money
or comsideration must have been paid, or secured to be
paid, by such third party, at or before the purchase. Me-
Elroy v. Swope, 47 IFed. 380. The same rule has prevailed
in this court since the decision of Hoehne v. Breitkreitz, 5
Neb. 110. In Cameron v. Nelson, 57 Neb. 381, Commis-
sioner IRVINE said :

“«Next, there are cases where two men join in the pur-
chase of land, taking title in one, who is to resell and
divide the profits. Such contracts are usually enforced,
although not in writing, but it will be seen there is in such
cases a resulting trust from contributing to the purchase
money.”

It is urged that the case of Johnson v. H ayward, 74 Neb.
157, sustains our former opinion. An examination of
that case discloses that it was one where a person employed
an agent to negotiate the purchase of certain real estate
for him; that the agent, while acting as such, became him-
self the purchaser; and it was held that he should not be
permitted, without his principal’s knowledge and consent,
to become the purchaser of the same property for himself,
and, if he makes such purchase, he will be considered as
holding the property in trust for his principal. So, it
seems clear that the rule there announced has no appli-
cation to the facts in the case at bar. We are therefore
of opinion that the contract, the purchase of the land, and
the facts surrounding the transaction were insufficient to
create a resulting trust in favor of the appellant.

Counsel for the appellee insists that the appellant’s right
to recover has been adjudicated by the county court of
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Buffalo county, in the matter of the claim filed by her
against the administrator of the estate of C. D. Brink,
on account of the purchase of the land in question, ad-
versely to such right; that the judgment in that case is a
bar to her right to recover in this action. We deem it un-
necessary to determine that question, because we are con-
strained to hold : First, that no partnership was created by
the transaction in question between the appellant and the
deceased, C. D. Brink; that the contract relied on by the
appellant is within the inhibition of section 8, chapter 32,
Compiled Statutes 1905 (Ann. St. 5952), commonly called
the statute of frauds. Second, that no resulting trust in
favor of the appellant was created thereby. It also seems
clear that, in order to mainfain this action against the
heir of the dececased, appellant must have had an interest
in the land in question, which she could follow into his
hands, and either compel him to convey to her her interest
therein, or account to her for the profits arising from the
sale thereof. TI'or the want of such interest, as well as for
the other reasons above stated, she cannot maintain this
action.

Our former judgment is therefore vacated and the judg-
ment of the district court dismissing the appellant’s cause
of action is affirmed.

JUDGMENT ACCORDINGLY.
LETTON, J.

I concur in the conclusion reached. I think the action
cannot be maintained for two reasons:

(1) Granting that the relation between the plaintiff and
the deceased was a partnership relation, the plaintiff’s in-
terest was not in the land itself, but in the profits derived
from the transaction. This was a personal liability of the
deceased, and, consequently, a liability of his estate, for
which the administrator was answerable out of the estate.
To hold that the plaintiff could follow the land itself would
be to say that the alleged oral contract gave her an in-
terest in the land, which would be obnoxious to the statute
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of frauds. If the alleged partnership had been to deal in
live stock or merchandise, the title to which was taken in
the name of the deceased, his estate would be liable to
account to the other partner. The fact that the property,
which is alleged to have been the subject of the partner-
ship, was real estate does not change the rule. It is not
the property itself, but her interest in the profits derived
from the same, which the plaintiff is seeking to recover,
and this, in my view, is the only theory upon which she
may maintain such an action. FEverhart’s Appeal, 106
Penn. 349; Bunnel v. Teintor, 4 Conn. 568; McElroy v.
Swope, 47 Ted. 380.

(2) The plaintiff properly filed her claim in the county
court of Buffalo county against the estate for her share
of the profits. A demurrer to this claim was filed, was
sustained by the county judge, and her action dismissed.
No appeal was taken, and this judgment stands in full
force and effect. The county judge testified, in substance,
that the attorney for plaintiff said he would withdraw
it or it could be dismissed, but that, a demurrer or ob-
jection having been filed, he thought he would make some
order upon it, and he made the order dismissing or dis-
allowing the claim; that there never was any hearing upon
the merits. This testimony is not sufficient to vacate,
set aside or annul the adjudication of the claim, as shown
upon the records. If the judgment was inadvertently
rendered or made by mistake, the plaintiff’s remedy was
to have it set aside by the means provided by law for that
purpose. Until this is done, it stands as an adjudication,
and cannot be obliterated by parol testimony, either of the
judge who rendered it or of any other individual. As it
now stands, it finally adjudicates the plaintiff’s claim
'against her, and she cannot maintain another action upon
the same cause.
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CLAUS I, POGGENSEE V. WILLIAM I'EDDERN,
Frep JANUARY 18, 1906. No. 14,062,

1. An assignment of causes for trial made at the opening of a term,
which does not fix a day certain for the trial of each cause, is
generally provisional and subject to such changes as may be
required to meet unforeseen contingencies, and attorneys and
litigants are chargeable with notice of that fact.

2. Trial: AbvaNcEMENT oF CaUuses. In the absence of special circum-
stances, a party has no right to complain because his case is ad-
vanced on the assignment as a result of a continuance of a case
preceding it.

3. Dismissal: VacaTING. Where neither the plaintiff nor his attorney
are in attendance when the cause is reached for trial, a judgment
of dismissal should not be set aside, in the absence of a showing
of due diligence. ’

4, Evidence examined, and held insufficient to show due diligence.

ERrOR to the district court for Cedar county: Guy T.
GRAVES, JUDGE. Affirmed.

John Bridenbaugh, for plaintiff in error.
C. B. Willey, conlra.

ALBERT, C.

This is a proceeding in error brought to reverse a judg-
ment of dismissal. The case was at issue, and was placed
on the trial list for the March term of the district court
for 1904. On the first day of the term the docket was
called and causes assigned for trial; neither the plaintiff
nor his attorney was present. Plaintiff’s case stood
fourth in the order of trial. On the second day of the
term the cause next preceding plaintiff’s was continued,
which left plaintiff’s standing third. On the fifth day
plaintiff’s cause was called for trial, but neither he nor
his attorney was present. The trial proceeded in their
absence and resulted in the judgment complained of. A
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motion for a new trial was filed based on four grounds:
(1) Irregularity, in that “said cause was assigned for
trial, out of its turn, in the absence and without the knowl-
edge or consent of the plaintiff or his attorney.” The
second and third grounds relate to misconduct of the at-
torney for the defendant, but are not supported by the
record or evidence. (4) Surprise, in this, that “four
other causes were marked for trial on the first call of the
docket * * * and it was represented to plaintiff,
himself being sick and under the doctor’s care, and fully
believing that this cause could not be reached during the
week, and relying on the promise of defendant’s counsel
to notifv plaintiff’s attorney should said cause be assigned
earlier than the second week, plaintiff was induced to not
be in attendance in court and remained away,” ete. The
motion was overruled.

The first contention in this court is that the court erred
in not fixing a day certain for the trial, and in support
of that contention our attention is called to section 323 of
the code, which provides that “the trial docket shall be
made out by the clerk of the court at least 12 days before
the first day of each term of the court, and the actions
shall be set for particular days in the order in which the
issues were ade up, whether of law or of fact, and so
arranged that the cases set for each day shall be tried
as nearly as may be on that day.” Assuming that a liti-
gant has the right under the section quoted to have his
cause set for trial on a particular day, there is nothing
in the record to show that it was not thus set for trial.
This section does not require that a case be tried on the
particular day for which it is assigned, but, at most, that
“the cases set for each shall be tried as nearly as may

be on that day.” Every practitioner knows that an as-
- signment of cases for trial is seldom, if ever, carried out
as made, because continuances, settlements and other un-
foreseen contingencies arise which compel a change.
Such changes are to be expected, and, ordinarily, litigants
and their attorneys are expected. to be prepared for them,
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The next contention is that the court erred in putting
the cause on for trial out of its order, and without notice
to the plaintiff. The cause was called for trial out of its
order, only to the extent that it took the place of the one
next preceding it when the latter was continued. As be-
fore intimated, the assignment was only provisional. The
plaintiff and his attorney were bound to take notice of
that fact, and that one or more of the preceding cases
might be continued or, for some other reason, lose their
place on the assignment. They had no right to assume
_ that the assignment would be carried out to the letter,
and absent themselves from the courtroom resting on that
assumption.

The last contenti~n is that the court erred in overruling
the motion for a new trial. The affidavits in support of the
motion, as well as those in opposition thereto, are pre-
served in the bill of exceptions. They show that neither
the plaintiff nor his attorney was in attendance during
the term, until after the case was tried; that, instead of
taking the ordinary precautions to ascertain the state of
the docket, they relied on mere assumptions and opinions,
and upon information derived from no source upon which
they had a right to rely. The charge in the motion that
defendant’s attorney had promised to notify counsel for
plaintiff in case the cause was reached before the second
week is wholly unsustained. The affidavits also show, we
think, that the absence of plaintiff and his attorney from
the trial was without any sufficient justification or excuse,
and we think the motion was properly overruled. Much
is said in this connection as to the duty of courts to see
that justice is done in each case, and much that meets
with our unqualified approval. But a court would take a
narrow view of this duty that would require a defendant
to attend, and pay counsel to attend, term after term,
awaiting the convenience or whim of his adversary to go
to trial. Besides, a court owes some duty to the public.
It is to the interest of the public that the work of the
courts be conducted with due expedition and with as little
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expense as is consistent with a proper discharge of their
functions. This forbids that a jury should be kept in
waiting day after day, merely because attorneys and liti-
gants have not taken the trouble to inform themselves
as to the state of the docket. Insistence upon the orderly
conduct of public business occasionally works individual
hardship, but the maxim of the greatest good to the great-
est number fully justifies it.

It is recommended that the judgment of the district
court be afﬁrmgd.

DurrIE and JACKSON, CC., coneur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED,

MARTHA J. SHOEMAKER, APPELLEE, V. COMMERCIAL UNION
ASSURANCE COMPANY, LIMITED, OF LLONDON, APPELLANT.

FILEp JANUARY 18, 1906. No. 14,380.

. Instruction: Verpict: EvIDENCE. Where the jury is instructed that
the plaintiff is required to establish a certain fact in order to
entitle her to a verdict, and there is no evidence tending to
establish that fact, a verdict in her favor will be set aside.

[y

[

. Pleading: INsTrucrioN: EvipEnce. Where the plaintiff pleads pay-
ment of an insurance premium, and the court instructs the jury
that such payment must be established by the evidence to entitle
the plaintiff to a verdict, the requirement is not satisfied by evi-
dence tending to establish a waiver or postponement of the time
of payment.

3. Principal and Agent: ADMISSIONS OF AgENT. It is not every ad-
mission or declaration of an agent that is binding on his prin-
cipal. The general rule is that the principal is not bound by
such admissions or declarations, unless they are made during the
transaction of business by the agent for the principal, and within
the scope of the agency. :

4. Evidence examined, and held insufficient to sustain the verdict.
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APPRAL from the district court for Lancaster county:
LiNcOLN Frost, JUDGE. Reversed.

Sylvester @G. Williams and Field, Ricketts & Ricketts,
for appellant,.

Lamb & Wurzburg and George A. Adams, contra.

ALBERT, C,

This case is here for the third time. The first opinion
disposing of the case may be found in 63 Neb. 173; the
second in 72 Neb. 650. The theory upon which the case
was presented the first time was abandoned, so that the
first opinion throws no light on the present controversy.
The second opinion settled the question of the sufficiency
of the facts stated in the amended petition to constitute a
cause of action. The substance of the allegations of the
amended petition is, that on the 5th day of January, 1895,
the defendant agreed to insure, and did insure, a certain
dwelling house belonging to the plaintiff against loss or
damage by fire to the amount of $1,200, and to issue a
policy of insurance covering such property, but that the
defendant wrongfully refused, and still refuses, to deliver
such policy to the plaintiff, and that in April, 1895, and
within the term for which the defendant agreed to insure
said property, the said dwelling was destroyed by fire, and
the defendant refused, and still refuses, to pay said loss,
although the plaintiff has given notice and made due proof
thereof. The answer, for present purposes, may be said to
amount to a general denial. A jury found the issues in
favor of the plaintiff and the defendant appeals.

It will be observed that this is not an action on a policy
of insurance. It is not claimed—certainly the evidence
does not show—that the defendant ever issued a policy
of insurance covering the property in question. The case
was brought and tried on the theory that, the defendant
having offered to insure the property for a certain
premium, and the plaintiff having accepted such offer and
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paid the premium, the defendant is bound by a contract
of insurance. The court instructed the jury on that
theory, and, among other things, that the burden was upon
the plaintiff to establish certain facts, and, among those
facts, the following: “That the plaintiff agreed to pay,
and did pay, the premium to the defendant, the ‘Com-
mercial Union Assurance Company.’” It is now claimed
that there is no competent evidence tending to establish
the fact of payment of the premium by the plaintiff to the
defendant. This claim seems to be well founded. It is
true there is evidence, admitted over the defendant’s ob-
jection, that the plaintiff paid the amount of the premium
to a third party, who undertook to remit it to the defend-
ant, but he never remitted it. He was not the agent of the
defendant, nor was the defendant a party to the arrange-
ment between him and the plaintiff in regard to remitting
the money. Under the circumstances, this evidence should
have been excluded, because it was calculated to mislead
the jury. But, even if permitted to stand, it merely shows
payment to a third party, and does not tend to prove pay-
ment of the premium to the defendant.

There is another item of evidence that should be noticed
in this connection. Plaintiff’s claim that the defendant
offered to insure the property for a specific premium is
based on a letter which she received from Crutcher &
Welsh, who at the time were agents of the defendant. The
letter is as follows:.

“Kansas City, Mo., Jan. 5, 1895.
“MarthaJ Shoemaker, 2209 S. 13th St., meoln
- “To Crutcher & Welsh, Dr
“Insurance. 402, 403, 404 N. Y. Life Bldg.

“To insurance premium advanced on policy No.
11-30-94, of Commercial Union Assurance Company,
Limited, held as collateral to loan No. 038,701. Sum in-
sured is $1,200. Rate 41.20. Term 3 yrs. If this amount
is promrtly remitted the policy will be filed with the
receivers of the Lombard Investment Company for the
benefit of the present owners of the mortgage. If not
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paid the receivers will call on the mortgage holder for
payment and the amount will be held by him as a lien
against the property.”

The mortgage referred to in the foregoing was one which
the plaintiff had given on the property in question to the
Lombard Investment Company, and by it transferred to
a third party. The mortgage contained an insurance
clause, and made the Lombard company plaintiff’s attor-
ney in fact, for the purpose of effecting or renewing in-
surance on the property for the bencfit of itself or its as-
signs. It seems to us the letter is ineffective either to
prove the fact of payment of the premium or of an offer
on the part of the defendant to insure the property. If
the letter be treated as that of the company, at most it
shows a waiver of payment of the premium as a condition
precedent to the contract of insurance becoming effective.
But the plaintiff does not plead a waiver, but payment of
the premium, and the court instructed the jury, in effect,
that payment of the premium was one of the facts the
plaintiff was required to establish to entitle her to a ver-
dict. That the letter in question does not tend to estab-
lish that fact seems clear.

Besides, we do not think this letter should be treated as
coming from the defendant or in any way binding upon
it. It is true that Crutcher & Welsh, who sent the letter
to the plaintiff, were agents of the defendant. But it is
not every statement of an agent that is binding on his
principal. The general rule is that the principal is not
bound by the admissions or declarations of his agent, unless
such admissions or declarations are made during the trans-
action of business by the agent for the principal, and
within the scope of the agency. 1 Jones, Evidence, see.
256. A valuable note on this point may be found fol-
lowing Pcople v. Vernon, 95 Am. Dec. 1, 72 (35 Cal. 49).
The letter purports to be a statement of an account be-
tween the plaintiff and the agents, personally, for a
premium advanced by them for the plaintiff. In other
words, it amounts to a statement that the agents had paid .
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their principal an insurance premium for the plaintiff
and a demand on her for reimbursement. The statement,
therefore, is not a declaration or admission made by the
agents during the transaction of business by them for their
principal, and within the scope of the agency, but made
while they were acting solely on their own account, and
dealing with a matter that concerned them and the plain-
tiff alone. That being true, the statement falls within
the rule above stated and is not binding on the defendant.
Without expressing any opinion as to the sufficiency of the
evidence to sustain a finding on other questions submitted
to the jury, it is clear to us that there is a total lack
of evidence to sustain a finding of payment of the premium
by the plaintiff, and, as that is one of the facts essential
to plaintiff’s recovery, under the theory upon which the
canse was submitted, the failure of the evidence upon that
point is fatal, and we recommend that the judgment of
the district court be reversed and the cause remanded for
further proceedings.

DUFFIE and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the distriet court is reversed and
the cause remanded for further proceedings according to
law.

REVERSED.

ST, JAMES ORPHAN ASYLUM, APPELLEE, V. MARY B.
SHELBY ET AL., APPELLANTS,

FiLED JANUARY 18, 1906. No. 14,013.

1. Jurisdiction: Quiering TirtrLE. The original jurisdiction of the dis-
trict court over an action to quiet the title to real estate is not
affected by the fact that incident thereto there is involved the
construction of a will.

2. Wills: AmeicUITY: PAROL EvIDENCE. Parol evidence is admissible
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to explain a latent ambiguity in a will, where such evidence is
necessary to enable the court to ascertain the intention of the tes-
tator,

APPEAL from the district court for Douglas county:
ABRAHAM L., SUTTON, JUDGE., Affirmed.

H. P. Stoddart, for appellants.
Smyth & Smith, contra.

JACKSON, C.

Joseph Creighton died leaving a will as follows:

“Know all men by these presents, that I, Joseph Creigh-
ton, of the Ciity of Omaha, in the state of Nebraska, being
of sound disposing mind and memory, do hereby make,
publish and declare this my last will and testament, as
follows:

“Imprimis, after the payment of all my debts and the
expenses of my funeral and the erection at my grave of a
proper stone to mark the same, I give and bequeath unto
the children of my daughter, Mrs. Mary Bridget Shelby,
certain lots situate in the city of Omaha aforesaid, whereof
I am seized, that is to say, lot eight (8) in block twenty-
two (22) lot two (2) in block twenty-two (22) and lot
four (4) in block sixty-one (61).

“Item. I hereby give and bequeath unto the Rt. Reverend
James O’Connor, Bishop of Omaha, if he shall survive me,
the following lands situate in the county of Douglas in
said state, that is to say, the northwest quarter of the
northwest quarter of section two (2) in township fifteen
(15) mnorth of range thirteen east of the sixth principal
meridian, the southwest quarter of the northwest quarter
of section thirty-five (35) and lot four (4) in said section
both in township sixteen north of range thirteen (13)
aforesaid, and also all that certain piece of land situate
in Dallas county in the state of Iowa known as the east
half of the northwest quarter of section twenty (20) in
township eighty (80) north of range twenty-eight (28). If
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the said Bishop O’Connor do not survive me then my will is
that the said land shall go to his successor as bishop of
Omaha. My wish and direction is that the said Bishop
O’Connor, if he survive me, or his said successor as bishop .
of Omaha, apply the said lands and the procecds arising
from the same or the sale thereof to some charity according
to his judgment, but I prefer that the same be applied to
the establishment or maintenance of an orphanage.

“Item. Subject to the charge thereon mentioned in the
next succeeding item of this my will, I do devise, be-
queath and will all the rest, residue and remainder of all
the property of which I may dic seized or possessed of to
my said daughter, Mary Bridget Shelby, in trust for her
children or such of them as shall be living at her death,
to take, have and hold the same and every part thercof and
the rents, issues, profits and interest avising therefrom for
the said children.

“Item. All of the property mentioned in the last above
item shall be charged with the sum of fifteen dollars per
week and to be paid by my said daughter for the support
and maintenance of the sister of my wife, Mary Furlong,
so long as she may live. My said daughter shall be execu-
trix of this my last will and testament.”

The testator never owned the southwest quarter of the
northwest quarter of section 35, township 16, range 13,
described in the bequest to the bishop of Omaha, but, in
addition to the other real estate described in the will, he
did own at the time the will was executed, and died seized
of, the southwest quarter of the southwest quarter of that
section, and, other than the tract last described and that
corrcetly deseribed in the will, he owned no other real
estate. Bishop O’Connor did not survive the testator, and
at his death was succeeded by Rt. Reverend Richard Scan-
nell as bishop of Omaha, who after the death of Creigh-
ton deeded to the plaintiff the real estate described in the
bequest to Bishop O'Connor. The defendants, Mary B.
Shelby and her children, after the will was admitted to

probate, eniered into the possession of the southwest quar-
41
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ter of the southwest quarter of section 335, township 16,
range 18, and claim title to the same under the residuary
clause of the will. The plaintiff claims title through the
conveyance by Bishop Scannell, and instituted this action
in the district court for Douglas county, reciting in its
petition that Joseph Creighton dicd October 16, 1893, leav-
ing the will set out above; that the will was admitted to
probate as the will of C‘reighton; alleging title to the dis-
puted tract in Creighton, both at the time of the execution
of the will and his death, and alleging that Creighton did
devise, and intended to devise, for the purpose stated in
the will, that tract; recited the death of Bishop O’Connor
and that the Rt. Reverend Richard Scannell became his
successor; set out the conveyance froin Bishop Scannell to
the plaintiff; that the defendants had cntered into the pos-
session of the disputed tract and claimed title theretg;
that their possession was wrongful and constituted a cloud
upon the title of the plaintiff to that tract, and concluded
with the following prayer: “That said mistake in the de-
scription of said } section be corrected; that the said will
be construed to convey the title of said Joseph Creigh-
ton to the said 8. W. % of the S. W. { of said section 35
to the said Dishop Scannell, and that the said Bishop
Scannell has conveyed the said title to this plaintiff; that
the said claims of the said defendants, whatever they
may be, together with said mistake in said will, be de-
clared to be a cloud on the plaintiit’s title; that the said
cloud be removed; that plaintiff’s title be quicted; that
plaintiff be put in possession of said property, and for
such other and further relief as justice and equity may
require.” There was a decree in the district court con-
forming to the prayer of the petition, and the defendants
have appealed.

Two questions are presented by counsel for appellant:
First, that the district court had no jurisdiction of the sub-
ject matter; and sccond, that the facts stated in the peti-
tion are not sufficient to constitute a cause of action.

It is urged that the action is one to secure the construc-
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tion of a will and over which the county court has exclu-
sive original jurisdiction. There should no longer remain a
doubt as to what original jurisdiction is vested in the county
court in the matter of settlement of estates. In Boales v.
Ferguson, 55 Neb. 565, an action involving the accounts of
an administrator, it was held that the county court had
exclusive original jurisdiction. In Williams v. Miles, 63
Neb. 859, the question was as to the jurisdiction to vacate
an order admitting a will to probate and for leave to pre-
sent and have filed an alleged posterior will, and it was
held that the county court had exclusive original jurisdic-
tion. While in Reischick v. Ricger, 68 Neb. 348, an action
by the administrator of the estate of a deceased heir
against the executor of an estate, in which it was claimed
that the representatives of the deccased had an interest
and for the recovery of money only, it was held that the
county court had original jurisdiction. And, finally, in
Youhgson v. Bond, 69 Neb. 356, the holding was that a
suit by the administrator with the will annexed for the
construction of a will, in order to enable him to admin-
ister the estate properly, was not maintainable in the first
instance in the district court, and that the county court
was not precluded from construing a will, in a proper
case, and determining the effect and meaning of a devise of
lands, so far as is necessary to give proper directions to
an executor or administrator with the will annexed, but
that the construction of the will in such a case is for the
information and benefit of such executor or administrator
only, in order to advise him what course to pursue; that
it adjudicates nothing beyond his rights and liabilities in
the execution of his office; that controversies between ad-
verse claimants under the devise, or between the executor
or administrator and persons claiming adversely to the
estate, will not be affected thereby. To the same effect is
Anderson v. Anderson, 69 Neb. 565. Our attention has
not been called to any authority holding that the district
court is without original jurisdiction in actions such as
the one here involved, although incident thereto the court
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is required to construe a will. In Reischick v. Rieger,
supra, it was said by Mr. Commissioner ALBERT:

“We do not wish to be understood, however, as holding
that the district court has no jurisdiction, under any cir-
cumstances, to construe a will. On the contrary, we can
readily conceive of actions of which the district court. has
original jurisdiction, wherein the construction of a will
would be necessarily involved.”

The plaintiff in this action seeks to quiet its title to the
real estate in controversy. In such an action the district
court has original jurisdiction, and such jurisdiction is not
defeated by the fact that there is necessarily involved in
the inquiry the construction of a will.

The second contention is based upon the proposition that
the cause of action stated in the petition is one which could
not be sustained except by the admission of oral evidence
for the purpose of correcting a mistake in a will. The
case of Seebrock v. Fedawa, 33 Neb. 413, seems to be de-
cisive of the question. In that case the testator devised
lots 4, 9 and the west half of 10, in block 32, in the city
of Lincoln. He was not the owner of lot 4, but did own
lots 3, 9 and the west half of 10, and those were all of the
lots possessed by him in that block, and it was held that
lot 3 passed by the will. Mr. Justice MAXWELL, speaking
for the court, said:

“While it is true that oral evidence cannot be admitted
to change the language of a written instrument, and par-
ticularly of a will, yet the universal rule at the present
time is to admit oral proof to show that one term was
used for another, or that an «ssential term, to make the
definition perfect, was omitted or erroneously stated. For
the purpose of arriving at the intention of the testator,
therefore, the will is to be read in the light of the sur-
rounding circumstances. * * * The rule in constru-
ing wills is, that although there may be errors in the de-
scription, either in the legatee or the subject matter of the
devise, it will not avoid the bequest if enough remains to
show with reasonable certainty what was intended. * * *
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It is evident that the testator intended to devise all the
lots he possessed in block 32 in the city of Lincoln, and
that lot 3 was intended in place of lot 4.”

~ The principle there invoked was involved in Second
United Presbyterian Church v. First United Presbytcrian
Church, 71 Neb. 563. We entertain no doubt that the tes-
tator in this case intended to devise the property in ques-
tion to the bishop of Omaha for the purposes stated, and
under the authority of Scebrock v. I'edaica, we so construe
the will.

In the closing paragraph of the brief on behalf of the
appellants, it is suggested that there is no competent evi-
dence to support the finding in favor of the appellee, be-
cause the deed from the bishop to the appellee carries the
same description as that found in the will. The deed,
however, recites the conditions of the will and is doubt-
less sufficient to convey whatever title the grantor re-
ceived from the testator.

The decree of the district court was right, and we recom-
mend that it be affirimed.

CC., coneur.

DUFrie and ALBERT, CC,,

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.,

~ ELizA B. HAWLEY ET AL., APPELLANTS, V. GEORGE VON
LANKEN ET AL., APPELLEES.

FrEp JANUARY 18, 1906. No. 14,071,

1. Equity: LacHES. - Courts of equity have inherent power to refuse
relief after undue and inexcusable delay independent of the stat-
ute of limitations,

2. Laches. In applying the doctrine of laches the true inquiry should
be whether the adverse party has been prejudiced by the delay in
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bringing the action and whether a reasonable excuse is offered
for the delay.

: DEMURRER. Where the laches of the plaintiff and the stale-
ness of his claim are apparent from the petition, objection may be
taken by demurrer.

4. Courts will take judicial notice of the changed conditions dur-
ing the past thirty-eight years as affecting the values of real
estate, and of the probability that during that time many wit-
nesses who were of mature years and discerning judgment in the
year 1865 have either died or permitted the ordinary events of
that period to pass from their memory.

APPEAL from the district court for Washington county:
LEE S. ESTELLE, JUDGE. Afirmed.

Herman Aye, R. 8. Hall, G. W. Covell and Wright &
Stout, for appellants.

- . 3

John C. Cowin, W. C. Welton, D. Z. Mummert, I. C.
Klicr, Clark O’Hanlon and E. B. Carrigan, contra.

JACKSON, C.

The plaintiffs seek in this action to set aside a deed of
conveyance executed by their ancestor, John Irwin. It is
charged in the petition that Irwin purchased the real estate
involved September 7, 1857 ; that he made a pretended deed
of the same December 2, 1865, to Samuel Irwin; that
John Irwin died intestate October 20, 1893, leaving no
widow, and that he was continuously insane and without
mental capacity to make a deed from the year 1856 until
his death. They assert title by inheritance. It is alleged
that the defendants are in possession and claim title
through the deed to Samuel Irwin, and mesne conveyances,
and that the defendants have no other title or interest in
the premises except certain tax liens, which the plain-
tiffs offer to liquidate by redemption. A general de-
murrer to the petition, interposed on behalf of the de-
fendants, was sustained and the plaintiffs prosecute an
appeal.

The principal contention as to the correctness of the
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judgment arises over the application of the doctrine of
laches to the facts stated in the petition. It is urged by
the plaintiffs that, under the well established and recog-
nized rule, the question of laches cannot be raised by gen-
eral demurrer. We find, however, no such established
rule. The courts have quite consistently held that, if the
laches of the plaintiff and the staleness of his claim are
apparent from the petition, objection may be taken by de-
murrer. Williams v. First Presbyterian Society, 1 Ohio
St. 478; Solomon v. Solomon, 81 Ala, 505; Furlong v.
Riley, 103 T11. 628; Abraham v. Ordway, 158 U. 8. 416, 15
Sup. Ct. Rep. 894.

It is next contended that the action is one for the re-
covery of the title or possession of lands, and that the
plaintiffs, within the statute of limitations, have ten full
years from the death of their ancestor within which to
institute their action, and under the rule of Michigan
Trust Co. v. City of Red Cloud, 3 Neb. (Unof.) 722, laches
will not be imputed to the plaintiffs who seek equitable
relief, unless the delay is sufficient to bar the correspond-
ing legal remedy. We are not reconciled, however, to
the belief that the court in that case intended to lay down
any such hard and fast rule. The first paragraph of the
syllabus is:

“Laches cannot usually be charged against a party for
failing to bring an action to enforce an equitable claim
if he acts within the time allowed by the statute of limita-
tions for commencing a corresponding action at law.”

The rule so stated is correct and not open to criticism;
it does not, however, militate against the right of a court
of equity to apply the doctrine, often stated and always
adhered to, that if by the delay and laches of the complain-
ant it has become doubtful whether the other parties can
be in a condition to produce the evidence necessary to a
fair presentation of the cause on their part, or it appears
that they have been deprived of any just advantage which
they might have had if the claim had been put forward
Lefore it became stale and antiquated, or if they be sub-
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jected to any hardship which might have been avoided by
more prompt proceedings, although the full time may not
have elapsed which would be required to bar any remedy
at law, the court will deal with the remedy in equity as if
barred. In the second paragraph of the syllabus in Abra-
ham v. Ordway, supre (15 Sup. Ct. Rep. 894), the rule is
thus stated:

“Independently of any statute of limitation, courts of
equity have inherent power to refuse relief after unduc
and unexplained delay, and where injustice would be done
by granting the relief asked, and the doctrine applies to

suits relating to land.”
~ In the body of the opinion Mr. Justice Harlan, speak-
ing for the court, said:

“The relief sought cannot be given consistently with the
principles of justice, or without encouraging such delay
in the assertion of rights as ought not to be tolerated by
courts of equity. Whether equity will interfere in cases
of this character must depend upon the special circum-
stances of each case. Sometimes the courts act in obedi-
ence to statutes of limitations; sometimes in analogy to
them. But it is now well settled that, independently of
any limitation prescribed for the guidance of courts of
law, equity may, in the exercise of its own inherent powers,
refuse relief where it is sought after undue and unex-
plained delay, and when injustice would be done, in the
particular case, by granting the relief asked. It will, in
such cases, decline to extricate the plaintiff from the posi-
tion in which he has inexcusably placed himself, and
leave him to such remedies as he may have in a court.of
law.” :

And also, where, from delay, any conclusion the
courts may arrive at must at best be conjectural, and the
original transactions have become so obscured by lapse of
time, loss of evidence, and death of parties as to render it
difficult, if not impossible, to do justice, the plaintiff will,
by his laches, be precluded from relief. 12 Am. & Eng.
Ency. Law (1st ed.), p. 550, and authorities there cited.
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And it is not even nccessary that the court should be satis-
fied that the original claim was unjust. 12 Am. & Eng.
Ency. Law (1st ed.), p. 551. In North v. Platte County,
29 Neb. 447, an action to restrain the payment of interest
on bonds issued in aid of a railway corporation, Mr. Jus-
tice MAXWELL used this language: .

“The action was brought nine years after the bonds were
issued and delivered and the plaintiff shows by his peti-
tion that he has been a taxpayer of Platte county during
‘many years past.” There are many cases holding that
such delay and laches will defeat an action where relief
would have been granted had the application been season-
ably made.”

The rule so stated is not in conflict with Michigan Trust
(0. v. City of Red Cloud, supra.

Where it is sought to apply the doctrine of laches inde-
pendent of the statute of limitations, the true inquiry
should be whether the adverse party has been prejndicel
by the delay in bringing the action, and whether a rea-
sonable excuse is offered for the delay, because if the delay
has resulted in no injustice to the adversary, or if it can
be excused upon reasonable grounds, then equity will not
refuse relief. Within the rule thug stated, have the plain-
tiffs, by their petition, shown themselves entitled to the
remedy? One of the plaintiffs is a daughter and the others
are the grandchildren of the ancestor through whom they
" assert title by descent. The ancestor conveyed the real
estate by deed, which they now seek to avoid, 28 years prior
to his death. The action for the relief sought was insti-
tuted on the 8th day of September, 1903 ; almost 38 years
after the execution of the deed, and within 42 days of 10
years after his death. The sole ground urged why they
ought to be permitted to recover is the insanity of the
grantor, which they say was continuous from the date
of the deed to the time of his death. It does not ap-
pear that the plaintiffs, or either of them, have at any time
been under any disability during the time within which
the ‘powers of the court might have been invoked . to es-
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tablish their right, nor is any other reason given why they
have not sooner instituted proceedings to assert such
rights.

On the other hand we cannot remain unconscious of the
situation of the defendants. For 38 years they and their
grantors have been permitted to rest in the belief that their
title was secure; nor can we close our eyes to the fact
of the changed conditions during that time, within which
the value of real estate has increased many fold, and dur-
ing which doubtless, many witnesses who were of mature
years and discerning judgment in 1865 have either died or
permitted the events of that period, in which they had no
personal interest, to pass from their memory. It does
not appear from the petition that the plaintiffs were with-
out notice of the condition of their ancestor at the time
he executed the deed, or of the fact of the conveyance itself;
and while they had no interest in the real estate at that
time such as would justify a resort to the courts on their
own behalf, yet self-interest should have prompted them
to make use of the means afforded by law to prevent a dis-
sipation of the estate of their parent through his insane
whims or desires. They should at least have taken steps
to have preserved to him during his lifetime what of right
was his, and to the extent that they failed to do so should
now be held accountable through lapse of time; nor should
they be permitted, even after his death, to appeal to their
technical rights under the statute of limitations, unless
their action was seasonable and so taken as to prevent the
least injustice to their adversaries. The absolute injus-
tice of permitting the plaintiffs, at this late hour, to reap
the reward of the industry of the defendants upon a mere
offer to reimburse them for the taxes paid out on the prop-
erty involved, is too apparent to require further notice.

It is evident that the trial court made no mistake in dis-
missing the plaintiffs’ bill, and we recommend that the
judgment be affirmed. :

DuFrFIE and ALBERT, CC., concur.
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. By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

PETER M. BACK ET AL. V. STATE OF NEBRASKA,
. Frep FEBRUARY 8, 1906. No. 14,457,

1. Contempt: JurrspicrioN. The district court has jurisdiction to pun-

2.

3

e

(<]

ish contempt by fine or imprisonment, or both.

Injunction: VIOLATING: JURISDICTION. By section 260 of the code a

judge of the district court at chambers is given jurisdiction to
enforce obedience of an injunction or restraining order, whether
the same was allowed by the court or by a judge thereof. He
has no jurisdiction to punish a violation of such order, as a crim-
inal offense, by imprisonment.

Courts: ADJOURNMENT: PRESuMPTIONS. Where the record shows an

order adjourning a term of the district court to a future day, and
judicial proceedings in the interval, it will be presumed, if neces-
sary to support the jurisdiction of the court over such proceed-
ings, that the order of adjournment was vacated, and the court
reconvened.

Contempt: TRANSFERRING CasE. Upon prosecution for contempt in

the district court, the judge before whom the cause is regularly
to be heard may refuse to transfer the cause to another judge of
the same court for hearing, unless it is made to appear by due
proof that a fair and impartial trial cannot be had before him,
or that some other ground for change of veénue prescribed by
statute exists. ’ ’

. INFORMATION: AMENDMENT. A prosecution for constructive
contempt is based upon an afidavit or information alleging the
facts constituting the contempt. If such information is amended
by interlineation in matter of substance, it must be reverified, and
there must be a trial thereon as upon a mew prosecution.

Injunction: VIOLATION: INFORMATION. In a prosecution for con-

structive contempt in the violation of a restraining order, the affi-
davit or information must set forth the acts constituting the viola-
tion. The general allegation that the defendant has disobeyed
the restraining order is not sufficlent to give the court jurisdic-
tion.
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7. Contempt: INFORMATION. A prosecution for contempt i “in the
nature of a prosecution for a crime,” and the afidavit or tnforma-
tion must state the acts constituting the offense with as great
certainty as is required in criminal proceedings.

ERROR to the district court for Douglas county: ABRa-
HAM L. SUTTON, JUDGE. Reversed and dismissed.

W. J. Connell, for plaintiffs in error.

Norris Brown, Attorney General, W. T. Thompson and
W. W. Slabaugh, contra.

SEDGWICK, C. J.

While the city council of Omaha had under considera-
tion the eraeting of an ordinance entering into a contract
on behalf of the city with the Omaha Gas Company pro-
viding for furnishing certain gas lights for lighting the
city, an action was begun in the district court for Douglas
county to enjoin these defendants and others as members
of the city council, and the mayor of the city from “passing
and approving” the ordinance in question. Application was
made to one of the judges of that court for a temporary
injunction. It appearing to the judge that notice should
be given the defendants before an injunction was allowed,
a time was fixed for the hearing, and in the meantime
an order was entered restraining the mayor and council
from passing and approving the ordinance. Afterwards,
it having been brought to the notice of the judge by affida-
vits filed with him that there had been an alleged violation
of the restraining order, the judge ordered an information
filed by the county attorney charging the defendants with
contempt of court. The information was filed accordingly,
and trial had, upon which these defendants were adjudged
guilty of contempt and sentenced to 30 days’ imprison-
ment in the jail of Douglas county. To reverse this judg-
ment they have brought the matter here upon petition in
error.

1. The record and briefs present a question of jurisdic-
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tion. There are two sections of the civil code which de-
fine contempts and provide punishment therefor. Pro-
cecdings to punish contempts, not committed in the
presence of tue court, when considered with reference to
the object for which such proceedings are taken, fall into
one of two classes: (1) They way be strictly punitive,
that is, to vindicate the majesty of the law, and the au-
thority reposed by law in the court or judge, and for
this purpose to inflict exemplary punishment; or (2) they
may be remedial, to compel and insure obedience to the
mandate of the law as expressed in some order of the court,
or judge, rather than to punish for a past offense. Ne-
braska Children’s Home Socicty v. State, 57 Neb., 765.
Section 260 of the civil code relates to the latter class. It
provides: “An injunction granted by a judge may be en-
forced as the act of the court. Disobedience of an injunc-
tion may be punished as a contempt by the court, or by
any judge who might have granted it in vacation. An
attachment may be issued by the court, or judge, upon
being satistied by affidavit of the breach of the injunction,
against the party guilty of the same; and he may be re-
quired, in the discretion of the court or judge, to pay a
fine not exceeding two hundred dollars, for the use of the
county, to make immediate restitution to ‘the party in-
jured, and give further security to obey the injunction;
or, in default thereof, he may be committed to close
custody, until he shall fully comply with such require-
ment, or be otherwise legally discharged.” By the first
clause character is given to the injunction order of g judge
sitting in chambers; it “may be enforced as the act of
the court.” By the second clause of the section a judge
of the court sitting in chambers may enforce the injune-
tion by punishing a disobedience thereof as a contempt,
and this he may do whether the injunction was allowed
by the court itself or by a judge of the court in chambers.
He may require the party guilty of a breach of the in-
junction to make restitution to the party injured, and to
give further security to obey the injunction, and he may
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enforce these requirements by imprisonment until they
be complied with, but he is not given power to punish a
past violation of an injunction as a distinet offense by im-
prisonment of the guilty party.

The general rule is that authority to pumsh for con-
tempt belongs exclusively to the court in which the con-
tempt is committed. Johnson v. Bouton, 35 Neb. 898.
Without the provisions of section 260 the court alone, and
not a judge thereof at chambers, could punish for con-
tempt. This section declares the power of the court before
whom the action is pending to punish for contempt, a
power which exists independently of the statute. It also
extends the power to punish to a judge of the court before
whom the action is pending, and as the judge, as dis-
tinguished from the court, obtains his jurisdiction from
this section of the statute, he must exercise it in ac-
cordance with its provisions and cannot exercise a greater
jurisdiction than is there given him. In Zimmerman v.
State, 46 Neb. 13, it is said in the opinion that the de-
- fendant “was arrested and brought before the court or
judge,” and later in the opinion there is language used
indicating that a judge, as distinguished from a court,
would have jurisdiction to punish a violation of a restrain-
ing order by imprisonment. It is not clear whether this
language was dictum only, since the opinion does not
show with certainty whether the proccedings were before
the court in regular session, or before a judge in vacation.
The defendant was restrained from diverting water from
its natural channel, and immediately violated the restrain-
ing order by diverting the water. The offense was a con-
tinuing one, and the defendant might properly have been
required by a judge at chambers to give security to obey
the order, and in default of so doing might be imprisoned
to enforce compliance. So far as the case appears to con-
strue section 260 to give a judge at chambers jurisdiction
to punish the violation of a restraining order by imprison-
ment, it is overruled. By section 669 of the code the
jurisdiction of the court itself to punish for contempt
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is recognized and declared, and without the limitations
upon the power of punishment which are contained in sec-
tion 260. There can be no doubt that under section 669,
and even without regard to its provisions, the district
court, being a court of general equity jurisdiction, could
punish disobedience of its lawful orders by fine or im-
prisonment, or both.

Since the judge as distinguished from a court, deriv-
ing his jurisdiction from section 260, is without power
to punish for contempt by imprisonment, it becomes im-
portant in this case to inquire whether these proceedings
were had before the court or before one of the judges of
the court sitting in chambers. The regular May term of
the district court for Douglas county in 1905 began on
the first day of May of that year, and continued from
day to day thereafter by regular adjournment until.the
Tth day of August. On that day the seven judges of the
court united in an order whereby the May term of court
was adjourned until the 18th day of September, and the
record shows that on the 18th day of September there was
a formal opening of the court, all of the judges being
present. The information in this case was filed on the
11th day of September. The defendants on the same day
entered “their appearance in open court,” and were ar-
raigned and entered a plea of not guilty. An adjourn-
‘ment was taken until the 13th day of September, when a
formal answer was filed by the defendants and the hear-
ing was begun. After the evidence was completed, an ad-
journment was taken until the 15th day of September, at
which time the argument was commenced, and in the midst
of the argument the information was amended. This
amendment and the objections taken thereto will be again
referred to. The argument was completed on the 16th day
of September and the court then took the matter under
advisement until the 20th day of September, at which
time the gcourt announced the finding that the defendants
were guilty of contempt.

- Tt is urged in the brief that this record is conclusive
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that these proceedings were had before the judge at cham-
bers, and not before the court. We do not think that
this contention is sustained by the record. In Green v.
Morse, 57 Neb. 391, it was held:

“An adjournment of court to a subsequent day in the
term is merely an intermission, and neither adjourns the
term nor deprives the judges of control of the proceed-
ings. Notwithstanding such an order the court may re-
voke it and reconvene before the time fixed in the order of
adjournment. Where the record shows an order adjourn-
ing to a future day in the term, and judicial proceedings
carried on in the interval, it will be presumed, in favor of
regularity, that there has been a reconvention and an ex-
press or implied vacation of the order of adjournment.”

The proceedings in this case purport to be in the court
itself. The information was “filed in the office of the clerk
of the district court,” and the record recites that “at the
May term of court, and on the 11th day of September,
1905, defendants were arraigned herein” All of the
journal entries recite that the proceedings were had at
the May term of court. The record recites that the de-
fendants appeared in open court and were arraigned, and
that the court heard the argument and the cause was sub-
mitted to the court. The rulings and orders all purport
to have been made by the court rather than by a judge in
chambers, so that the record brings the case within the
rule announced in Green v. Morse, supra. These proceed-
ings must be held to have been before the court, and there
can be no doubt of the jurisdiction of the court to punish
dizobedience of its orders by imprisonment.

2. The defendants applied for a transfer of the hearing
of the contempt proceedings to one of the other judges
of the district court. This application was supported by
an affidavit, which at some length recites various facts
and circumstances tending, as was alleged, to show that
the judge before whom the proceedings were pending was
prejudiced against the defendant. This affidavit con-
cludes as follows: “Affiant further says that he is and has
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been upon friendly terms with his Honor Judge Sutton,
and believes him to be honest -and usually fair and im-
- partial, but believes that for some reason Judge Sutton
has an extreme bias or prejudice in this contempt matter,
and affiant feels constrained to make this affidavit setting
forth the facts hercinbefore narrated for the fair considera-
tion of his Honor Judge Sutton to be passed upon by him
in such manner as may seem reasonable and proper.”  Sec-
tion 61 of the code provides for a change of venue when
“jt shall be made to appear to the court that a fair and
impartial trial cannot be had in the county where the
suit is pending, or when the judge is interested or has
been of counsel in the case or subject matter thereof, or
is related to either of the parties, or is otherwise disquali-
fied to sit.”

In Le Hane v. Statc, 48 Neb. 105, it is said: “There are
other provisions of the statute allowing judges of different
districts to hold court for one another; and in the first
district, where this action arose, there are two judges.
Where for any reason a case is of such a character that
there would be any impropriety in the judge before whom
it would in its orderly course go for trial presiding at
the trial thereof, there is certainly nothing improper, by
a respectful application for that purpose, in calling the
facts to the attention of the judge and requesting that
another judge of that district, or of some other district,
be called in to try the case.”

And so in the case at bar, if the judge to whom the
application was addressed had considered the circum-
stances such as to make it proper to tramnsfer the pro-
ceedings to another judge, certainly no objection could
have been made to his so doing. If the evidence before
the judge had been of such a character as to establish
the fact that a “fair and impartial trial” could not be had
before him, it would have been his duty to transfer the
case. The affidavit, however, did not contdin any allega-
tion to the effect that a fair and impartial trial could not
be had before the judge to whom the application was made.

42
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The affidavit was made by the attorney for the defendants,
and the above language quoted therefrom shows that the
transfer of the case was not applied for as a matter of .
right, and fails to show that the defendants themselves
believed that the supposed bias or prejudice of the judge
was of such a nature that they could not have a fair and
impartial trial before him. The application was rather
an attempt to induce the judge upon his own motion to
transfer the cause, and the evidence is not of such a
nature as to show that the judge abused his discretion in
refusing so to do. A judge is not disqualified to sit as
a court to try a charge of contempt by the fact that the
alleged contempt consists in disobedience of an order made
by him. The facts proved must clearly show that an
impartial trial could not be had before him.

3. It has already been stated that after the defendants
had answered to the information, and the evidence had
been taken, and the opening argument for the prosecution
finished, and while the defendants’ counsel was making his
argument to the court, the prosccution requested leave to
amend the information. Leave was granted, the informa-
tion was amended, and this action of the court is assigned
as error. The information contained a copy of the re-
straining order which it was alleged was violated. It
restrained the defendants therein, who were the mayor
and the members of the city council, “and each of them
from passing and approving the ordinance now pending
before the city council of the city of Omaha, which pro-
vides for a street lighting contract with the Omaha Gas
Company, and enjoining the defendants and each of them
from entering into any contract with any person or cor-
poration for furnishing street lighting.” The informa-
tion contained no direct allegation that these defendants
or any of them are, or a4t any time were, members of the
city council. It alleged that in the action in which the
restraining order was allowed the petition contained the
allegations that these defendants and others were “the
duly elected and qualified members of the city council
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of the city of Omaha,” and that the parties made defend-
ants in that action, “for sometime last past, up to and in-
cluding the present time, had constituted and do consti-
tute the said city council of the city of Omaha.” It also
alleged that the petition for an injunction contained the
allegation that the ordinance in question was pending
before the city council, and that the city council would
enact the same and would thereby enter into a contract
with the Omaha Gas Company to furnish certain lights
for lighting the city, unless restrained by the order of
the court.. But the information contained no direct al-
legation of any of these facts. The information then
alleges that the restraining order, as set out in the informa-
tion, was issued and was duly served on the defendants
“pamed therein,” but there is no direct allegation that
the defendants therein who were served with the restrain-
ing order are the same persons here complained of. The
violation of the restraining order on the part of these de-
fendants was in the information alleged in these words:
“That the defendants, Peter M. Back, Elliott D. Evans,
(‘harles Dyball, Peter C. Schroeder and Charles S. Hunt-
ington, unlawfully, wilfully, knowingly, purposely and
contemptuously neglected, refused and failed to obey said
restraining order, after due service upon said defendants
of said restraining order as by the court directed, and in
unlawfully, wilfully, knowingly, purposely and contemptu-
ously failing to obey said restraining order are guilty as
of contempt of the district court for said county and state.
That the disobedience of said restraining order tended to
hinder, delay and annoy the court and prevent the due
administration of justice.” By the amendment which was
allowed the words, “and did vote to pass said ordinance,”
were interlined after the words, “restraining order,” as
they first appear in the above quotation. The matter of
" allowing this amendment by interlineation was much dis-
cussed in open court. The defendants were asked to
waive their objection to the amendment, and upon their
refusing to do so it was stated by the court that the
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amendment would be allowed, and that the defendants
would be allowed a continuance, if necessary. The defend-
ants then waived their objection to the manner of making
the amendment, but insisted that no amendment ought to
be allowed. It is now contended by the attorneys for the
state that in the discussion which followed, the defendants
waived all objection to amending the information, except
as to the materiality of the proposed amendment. If
the information is jurisdictional, and if all proceedings
taken upon an insufficient information are void, it may
well be doubted whether the defendants could at-this stage
of the proceedings waive objection to amend such informa-
tion by inserting material allegations that would cure its
defects, and consent that evidence taken upon such insuf-
ficient information might be considered in determining
the questions presented by the amended information. In
proceedings under section 260 of the code, it has been many
times determined by this court that the affidavit is jurisdic-
tional, and the cases do not appear to make any distinction
in that regard between proceedings under that section
and proceedings by information under section 669 of the
code, In any view of the matter, such waiver should be
express and clear, in order to justify the court in so pro-
ceeding upon such amended information, and we think
that this action of the court was erroneous.

4. If we disregard all other defects in the information,
the question would still remain, does the information as
amended sufficiently charge acts of violation of the re-
straining order? It will be noticed that the original in-
formation was drawn upon the theory that it was sufficient
to allege in the language of the statute that the defend-
ants had disobeyed the restraining order. But this theory
is contrary to the well-established rule in such cases.
Proceedings for contempt under section 260 are based upon
an affidavit filed with the court or judge, from which the
court or judge is satisfied of the breach of the injunction.
The language of this section precludes the idea that in a
prosecution thereunder the mere allegation, under oath,
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that the injunction has been violated would be sufficient
to warrant the issuing of an attachment against the offend-
ing party. The court has something more to do in deter-
mining whether an attachment shall be issued under this
section than to consider the probable veracity of the party
making the affidavit. The court or judge must be satis-
fied that the things done by the defendant constitute a
breach of the injunction or restraining order, and can
only determine this from a consideration of the acts of the
defendant as shown in the affidavit. It has been held that
proceedings for contempt under either section are “in the
nature of a prosecution for a crime and the rules of strict
construction. applicable in criminal proceedings are gov-
ernable therein.” Herdman v. State, 54 Neb. 626. It was
also held in that case that “the affidavit must state the
acts of the asserted contempt with as much certainty as
is required in a statement of an offense in a prosecution for
a crime.” See, also, Hutton v. Superior Court, 147 Cal.
156, 81 Pac. 409 ; United States v. Agler, 62 I'ed. 824. That
part of the affidavit in this case which charges or attempts
to charge the acts constituting the violation of the re-
straining order, as the same was amended by the inter-
lineation, is embraced in these words: “Unlawfully, wil-
fully, knowingly, purposely and contemptuously neglected,
refused and failed to obey said restraining order and did
vote to pass said ordinance after due service upon said
defendants of said restraining order as by the court di-
rected, and in unlawfully, wilfully, knowingly, purposely
and contemptuously failing to obey said restraining order
are guilty as of contempt of the district court for said
county and state.” It will be observed that the only act or
thing alleged to have been done by the defendants is in the

words, “and did vote to pass said ordinance.” It is not _

alleged in this information that the injunction was vio-
lated by voting to pass the ordinance. The allegation is
that it was violated, and that defendants voted to pass the
ordinance. If it was directly alleged in the information
that these defendants were members of the city council,
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the question would still remain whether it was as such
members that they voted to pass the ordinance. Where
was this vote taken? TUnder what circumstances? Was
it in the council chamber? Was the city council in ses-
sion at the time? Was the question of the passage of
this ordinance before the council for consideration and
determination? None of these things appear from the al-
legations of the information. For all that appears from
the information, these five men might have been a private
party at one of their homes, and the vote taken might
have been a straw vote to ascertain what the probable
action of the council would be when the restraining order
should be dissolved. Certainly, this is not stating the
acts constituting the contempt with that certainty which
“is required in the statement of an offense in a prosecution
for a crime.” The motion to quash the information should
have been sustained, and for the error in refusing to do
so the judgment must be reversed.

REVERSED AND DISMISSED.

STATE OF NEBRASKA, EX REL. DOUGLAS COUNTY, RELATOR,
v. JOEN C. DREXEL, CoUNTY CLERK, RESPONDENT.

FmeEp FeerUARY 8, 1906.  No. 14,569,

1. Statutes: ConsTrRUCTION. The object of the court in construing an
act of the legislature is to ascertain the intention of the law-
makers. That intention, when ascertained, will prevail over the
literal sense of the words used.

2. County Clerks: Sarary. In counties of more than 25,000 inhabit-
ants the salary of the county clerk is fixed at $2,500 per annum
by chapter 72, laws 1905, and he is also entitled to one deputy
whose salary shall be $1,000 per annum.

ORIGINAL application for a writ of mandamus to com-
pel respondent to account for excess fees. Writ denied.
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W. W. Slabaugh, for relator.

H. C. Brome, contra.

SEDGWICK, C. J.

This case involves a construction of the act of 1905
amending the statute regulating the fees of county
clerks and other county officers. Laws 1905, ch. 72.
Since that act has been in force the county clerk of
Douglas eounty has retained fees in excess of $1,500 per
annum. A writ of mandamus is asked to compel him to
pay over the excess to the treasurer for the county. His
defense is that under the statute he is entitled to $2,500
.per annum, and to have a deputy with a salary of $1,000
per annum. The section as amended provides that the
fees of the county judge and county clerk shall be limited
to $1,500 per annum each. Tt then provides that in coun-
ties having over 18,000 and less than 25,000 inhabitants
the county clerk shall receive $1,500 per annum, which
shall be paid by warrants drawn on the county general
fund. By this proviso the other county officers also re-
ceive greater emolument in counties of this class. The
section then provides as follows: “In counties having over
25,000 and less than 60,000 inhabitants the county treas-
urer shall receive the sum of three thousand (3,000) dollars
per annum, and shall be furnished by the county board
with the following clerks or assistants: One deputy or
chief -clerk whose salary shall be fourteen hundred
(1,400) dollars; one clerk whose salary shall be one thou-
sand (1,000) dollars, and one clerk whose salary shall be
six hundred (600) dollars per annum. The sheriff shall
receive the sum of two thousand five hundred (2,500) dol-
lars per annum, also the necessary jail guard and omne
“deputy, and the salary of such deputy shall be nine hun-
dred (900) dollars per annum. The county clerk of such
counties shall receive the sum of two thousand five hun-
dred (2,500) dollars per annum; and he shall have one
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deputy whose salary shall be one thousand (1,000) dollars
per annum. The county judges of such counties shall
receive the fees of such office, not to exceed the sum of
two thousand (2,000) dollars per annum, provided that in
counties having a population of over 60,000, the county
judge shall receive the fees of said office not to exceed
the sum of two thousand five hundred (2,500) dollars per
annum, and in all counties having over 25,000 population
the county judge shall be provided by the county board
with the necessary clerks or assistants, whose combined
salaries shal]l not exceed the sum of one thousand (1,000)
dollars per annum.”

It is the language of the provision just quoted that we
are called upon to construe. The relator urged that in
counties having over 60,000 inhabitants the county clerk:
is entitled to receive only $1,500 per annum, and the re-
spondent’s contention is that in all counties having over
25,000 inhabitants the county clerk is entitled to receive
the sum of $2,500 per annum, and have one deputy whose
salary shall be $1,000 per annum. It will be scen that
the language of the statute, taken literally, would limit
the fees of the county clerk to $1,500 per annum, except
" in those counties whose population was from 18,000 to
25,000, and those counties whose population was from
25,000 to 60,000. There can be no doubt that it is the
province of the legislature to prescribe and regulate the
fees of these officers. The court has nothing to do with
the policy of these enactments nor the justice of the legis-
lation. It must construe and apply the law as it is en-
acted by the legislature. The object of the court in con-
struing an act of the legislature is to ascertain the inten-
tion of the lawmakers. To adhere to a technical and
literal construction that was manifestly contrary to the
intention and meaning of the legislature would be to legis-
late and not to construe. The rule has long been estab-
lished by this court that “in the interpretation of a statute
the intention of the lawgivers is to be deduced from the
whole statute taken and compared together.” Swearingen
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v. Roberts, 12 Neb. 333. 1In the opinion in that case the
following quotation was taken from 1 Kent, Commentaries,
*462: “The real intention, when accurately ascertained,
will always prevail over the literal sense of terms. When
the expression of a statute is special or particular, but the
reason is general, the expression should be deemed general,
* * * and the reason and intention of the lawgivers
will govern the strict letter of the law, when the latter
would lead to palpable injustice, contradiction, and ab-
surdity.” State v. Baushausen, 49 Neb. 558; Kelley wv.
Gage County, 67 Neb. 6; Parker v. Nothomb, 65 Neb. 315.

What, then, was the intention and meaning of the legis-
lature in adopting this amendment of the statute? There
was an act of the legislature in 1877 (laws 1877, p. 215)
regulating the fees of county officers. This act has been
many times revised and amended, and in each act so
amending the statute the principle has been maintained
that the duties and responsibilities of county officers are
greater in counties having a larger population than they
are in counties having a smaller one, and that the fees
of the officers should be regulated with regard to their
duties and responsibilities. And so, in the section of the
statute now under consideration, the manifest intention of
the legisiature was to provide larger fees for these officers
in counties having larger population. Thus, in counties
with population under 18,000 the compensation of the
county clerk is limited to $1,500 and is to be derived
solely from the fees of his office; but in counties of over
18,000 population and less than 25,000 he is to receive
a salary of $1,500 without regard to the amount of fees;
and in counties with population exceeding 25,000 he is
to reccive a salary of $2,500 and have a deputy whose
salary is fixed at $1,000 per annum. Can it be derived
from this act and the history of the legislation upon this
subject that the legislature intended that this latter pro-
vision should apply only to counties with less than 60,000
inhabitants? Did the legislature intend that the salary
of this officer should decrease as the population exceeded
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60,0007 It will be noticed that in counties of more than
25,000 and less than 60,000 inhabitants the section under
consideration provides fixed salaries for the deputies of
various county officers; whereas in the section amended
the clerks and assistants of the county treasurer were
“furnished by the county board,” when necessary, and
their combined salaries should not exceed $2,400 per
annum. “The object of the amendment of this part of
the law appears to be to make this and other similar
changes.

Again it will be noticed that by the section under con-
sideration, as amended, county judges in counties having
more than 25,000 and less than 60,000 inhabitants re-
ceive fees not to exceed $2,000 per annum, provided that
in counties having a population of over 60,000 the county
judge shall receive fees not to exceed $2,500 per annum.
The only distinction that is made in the fees of county
officers between counties of less than 60,000 and those
having a larger population is with reference to the office
of county judge, and this appears to be the purpose of
the legislature in inserting the words “less than 60,000”
in the first part of this provision, and the words “over
60,000” in the latter part. The provision in regard to
the fees of the county judge would remain the same if the
words “less than 60,000” were omitted. But, in view of
the whole section and of the history of the legislation
upon this subject, it is manifest that the insertion of
the provision for the increased fees of the county judge
in counties of over 60,000 people caused the words “less
than 60,000” to be inserted in the section. If, therefore,
the words “less than 60,000 are omitted, the real inten-
tion and meaning of the legislature will be expressed by
the section. It follows, therefore, that the respondent has
not retained more fees than he is entitled to, and the writ
must be denied.

WRIT DENIED.

s
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City of Lincoln v. Lincoln Traction Co.

CITY OF LINCOLN, APPELLERE, V. LINCOLN TRACTION COM-
PANY, APPELLANT.

Friep FEBRUARY 8, 1906. No. 14,130.

APPEAL from the district court for Lancaster county:
EpwarD P. HOLMES, JUDGE. Reversed and dismissed.

Clark & Allen, for appellant.

E. C. Strode, D. J. Flaherty, Charles O. Whedon and
A. W. Field, contra.

BARNES, J.

This proceeding was an application made by the city of
Lincoln for the appointment of a receiver to take charge of
the property of and operate the Lincoln Street Railway,
in the suit of City of Lincoln v. Lincoln Street R. Co.,
ante, p. 523. Tor reasons not apparent to us this pro-
ceeding was docketed and tried in the district court as a
separate action, and after that court had appointed a re-
ceiver was brought here by appeal by the Street Railway
Company. As the right to appoint a receiver depended
on the measure of relief granted the city in the main case
above mentioned, and as we have found that the city was
not entitled to the relief prayed for therein, it follows, as
a matter of course, that the judgment of the district court
in this proceeding must be reversed and the case dis-
missed.

JUDGMENT ACCORDINGLY,
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STATE, EX REL. ELIZABETH S. POND, V. EDWARD A. CLARK
ET AL,

F.Ep FEBRUARY 8, 1906. No, 14,153,

1. Villages: TERRITORIAL LimIrs. The law authorizing the incorpora-
tion of villages does not contemplate including in the corporate
limits remote territory, or purely agricultural lands, not actually
connected with the village, and not adapted to municipal pur-
poses. State v. Mote, 48 Neb. 683.

: INCORPORATION. Such lands cannot be included within the
limits of the proposed village for the sole purpose of obtaining a
sufficient number of actual residents necessary to incorporate,
without the consent of the owner, and such owner can maintain
proceedings by quo warranto to determine the validity of the
order of incorporation. State v. Dimond, 44 Neb. 154,

3. Evidence examined, and held to show less than the required number
of actual residents within the village necessary to incorporate, at
the time the proceedings for that purpose were had.

ERROR to the district court for Holt county: JAMES
J. HARRINGTON, JUDGE. Reversed with directions.

E. H. Benedict and 4. G. Wolfenbarger, for plaintiff in
error.

M. F. Harrington, contra.

BARNES, J.

The relator brought this action in quo waerranto against
the respondents, as trustees of the village of Inman, in
the district court for Holt county to obtain a judgment
of ouster, and have the proceedings purporting to incor-
porate said village declared void. The trial resulted in
a judgment for the respondents, and the relator brings
the case here by petition in error.

The record discloses that in the year of 1881 the Pioneer
Townsite Company purchased the southwest quarter of
section 19, township 28, range 10 west, in said county, and
laid out and platted a small part of the southeast 40
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acres thereof as a townsite. The Chicago & Northwestern
railroad bisects the quarter section into two nearly equal
parts, running through it from southeast to northwest,
and leaving it in two triangular tracts. The townsite com-
pany later on platted some small additions to the original
town, all of which are situated on the southeast forty
acres of the quarter scction, and are all south of the rail-
road. At the time the townsite company purchased its
land and laid out its town as aforesaid, the relator owned
and resided on the south half of the northwest quarter of
said section, where she still resides. It appears that she
has sold seven small tracts of said land as follows: In the
northeast corner five acres; in the southeast corner two
tracts of one acre each; in the south central part a lot for
a church, and west of that lot she sold to one Crosser and
his son five acres each, and to a Mrs. Simmons three and
one-half acres. These tracts are disconnected, and the re-
lator has never platted any part of her land, nor taken
any steps to make it a part of the townsite, but, on the
contrary, uses the unsold portion of it exclusively for agri-
cultural purposes. The platted and inhabited part of
said town, at its nearest point, is ubout a quarter of a mile
from the relator’s land, and the intervening territory is
unplatted, uninhabited, and is used for a pasture and
other agricultural purposes. It further appears that on
or about the 19th day of April, 1902, an attempt was made
to incorporate the village under the provisions of sec-
tion 40, article -I, chapter 14, Compiled Statutes 1901,
and to that end a petition was presented to the board of
commissioners of Holt county purporting to be signed
by a majority of the taxable inhabitants of said town,
setting forth that it contained more than 200 bona fide
residents, and praying that the territory therein described
by metes and bounds be incorporated under the name of
the village of Inman. The board granted the prayer of
the petition, and passed a resolution purporting to incor-
porate the said village.

It appears that in order to obtain the required number
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of bona fide residents the petitioners took in and embraced
the vacant pasture and agricultural lands belonging to the
townsite company north of the railroad track, together
with the land of the relator above described, and which
is, as before stated, situated a quarter of a mile from the
platted and inhabited part of the town or village. It
further appears that the relator was not asked to sign the
petition presented to the board of commissioners, and had -
no notice or knowledge of the proceedings until after
the order of incorporation was made, and that the re-
spondents are acting as the board of trustees of said
village. .

It is contended by the relator that the act of the peti-
tioners and the county board in including and taking in
her agricultural land and incorporating it as a part of said
village was unlawful and void, and that she is not bound
thereby. It would seem that her contention should be sus-
tained. This identical question was before us in State v.
Mote, 48 Neb. 683. There it was sought to incorporate
the village of Allen in Dixon county. There, as here, the
inhabited part of the townsite was south of the railroad
‘track. There, as here, in order to obtain the requisite
number of actual residents to authorize incorporation, the
metes and bounds of the proposed village were extended
north of the railroad so as to include the lands of the
relator and one Pomeroy. In that case, as in this, there
was a tract of purely agricultural land lying between the
inhabited part of the town, or proposed- village, and the
lands of the relator sought to be included within the
corporation. There the relator’s land was situated about,
40 rods from the platted and inhabited part of the town-
gite, while here the relator’s land is situated a quarter
of a mile from the village proper. In that case it was
said:

“It appears from the evidence that one reason which
moved the parties who were active in forwarding the in-
corporation to include the relator’s property was that he
was living thereon with his family, including the relator,
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nine persons, and they needed them within the limits to
make up the necessary 200 actual residents required by
statute. It was shown .that portions of farms not con-
nected with the village proper and not platted or appro-
priated or adapted to municipal purposes were included
within the corporate limits by the order of incorporation,
and of such was the portion of the farm of relator, hence
it was illegally included. State v. Dimond, 44 Neb. 154,
and cases cited. The village organized had no legal
existence and quo warranto was the appropriate action.”

Without citing further authorities, it is sufficient to say
that the rule above quoted is in entire harmony with the
great weight of authority. In the case at bar it is not
shown that the land of the relator is adapted to muniei-
pal purposes, and it is conceded that it has pot been platted
or dedicated to that purpose. It is a quarter of a milc
distant and wholly disconnected from the platted and in-
habited part of the village, and we fail to see how it could
be in any way benefited by being included within the
municipality. So we are of the opinion that the act of
the incorporators in including the land of the relator
rendered the whole proceeding void. '

It is further contended that at the time the order was
made the proposed village did not contain 200 actual resi-
dents. While the district court found generally to the
contrary, is seems to us that the finding is not sustained
by the evidence. D. L. Pond, the husband of the relator,
made an accurate count of the inhabitants of the proposed
village in the same month and year that the resolution
of incorporation was passed. He testifies positively, and
from his own personal knowledge, that there were 135
residents of the town proper; 30 persons residing on the
out-lots, and that was all that he found -on the quarter
section on which the townsite is situated; that there were
living on the land of the relator and the acre tracts sold
by her which were wrongfully included within the bound-
aries of the corporation 24 persons, making, all told, 189
~ctual residents within the boundaries of the proposed



624 NEBRASKA REPORTS. [Vor. 75

State v. Clark.

corporation. Clara Pond, a witness for the relator, tes-
tified, in substance, that in the month of April, 1902, she
made a house to house canvass of the people who lived in
the town at that time; that she found south of the railroad
169 people; that on the lands of the relator and the acre
lots sold by her there lived 24 persons, making a total of
193 inhabitants, all told. It is true that some of the wit-
nesses for the respondents testified that at the time the
order of incorporation was made there were within the
boundaries of the village 215 actual residents. It ap-
pears, however, that none of these witnesses made a house
to house count in order to ascertain the correct number
of such residents, but merely estimated the number in
the several families residing on and in the vicinity of the
townsite, and that in order to make 215 residents they
counted the 24 persons living on the land which was wrong-
fully and unlawfully included within the proposed cor-
porate limits, together with domestic servants and tran-
sients found by them in the village at that time. So it ap-
pears from the respondents’ evidence that at the time the
resolution of incorporation was adopted the proposed vil-
lage did not contain the necessary 200 actual residents re-
quired by the statute, without counting the 24 persons re-
siding on the relator’s land and the acre property sold by
her which was wrongfully included within the corporate
limits. The village organization in question has, there-
fore, no legal existence. State v. Uridil, 37 Neb. 371.

The judgment of the district court is therefore reversed
and the cause is remanded, with directions to that court
to enter the proper judgment of ouster.

JUDGMENT ACCORDINGLY.
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Bankers Union of the World v. Landis.

BANKERS UNION OF THE WORLD, APPELLANT, V. ELAM H.
LANDIS, GUARDIAN, APPELLEE.

Fo.ep FEBRUARY 8, 1906. No. 14,164.

1. Appeal. Questions not raised by the pleadings in the court of orig-
inal jurisdiction cannot be considered by the supreme court on
appeal.

2. New Trial: EQurry. Where it would be proper for a court of law
to grant a new trial, if the application had been made while that
court had the power, it is equally proper for a court of equity to
do so, if the application is made when the court of law has no
means of granting such a trial; but a court of equity will only
grant such relief in case of newly discovered evidence, surprise
or fraud, or where a party is deprived of the means of defense by
circumstances beyond his control. Horn v. Queen, 4 Neb. 108.

3. : DmLIeENCE. Where it is shown that the plaintiff has not
used ordinary diligence in making or attempting to make his
defense in the former action, he will be denied a new trial.

4. : Ssowing. In such a case the plaintiff must also plead and

prove that he has a valid defense to the action in which the
judgment complained of was rendered.

5. Evidence examined, and neld sufficient to sustain the judgment of
the district court.

APPEAL from the district court for Seward county:
BENJAMIN I, Goop, JUDGE. Affirmed.

Maithew G ering, for appellant.

Landis & Schick and Norral Bros. contra.

BARNES, J.

The appellant commenced this action in the district
court for Seward county to set aside a certain judgment
which had therctofore been rendered against it in that
court in favor of Alice N. Landis, and to obtain a new
trial in said action. The facts on which the appellant
relied for relief are stated in the petition, in substance,

as follows:
43
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That the plaintiff is a fraternal insurance company, and
the defendant, Elam H. Landis, is the duly appointed
guardian of Alice N. Landis, to whom the plaintiff issued
its insurance policy; that on September 22, 1903, Alice
N. Landis recovercd from the plaintiff, in the county court
of Seward county, a judgment for $500, and interest
thereon, upon the said insurance policy, and that plaintiff
appealed therefrom to the district court; that in January,
1904, and while said action was pending in the district
court, the attorney general of the state commenced a suit
in the supreme court enjoining the plaintiff from pur-
suing its business as an insurance company ; that its busi-
ness was placed in the hands of a receiver, and from the
. date of issuance of the injunction plaintiff was constantly
under the direction of the supreme court, and was pre-
vented, by reason of said proceeding, from performing its
duties as an insurance company, and was prevented from
prosecuting any action at law which was then pending
in behalf of or against the plaintiff; that such receiver
was in charge of said company until June, 1904, at which
time the injunction was dissolved; that while the injunc-
tion was in force, and prior to the entering of said judg-
ment in the district court plaintiff advised the clerk and
the judge of said court that it was prevented from appear-
ing or defending, or from pursuing its business, by reason
of said injunction; and said clerk and judge knew that
plaintiff was in charge of a receiver and under injunction,
and by reason thereof plaintiff did not appcar to defend
said suit; that while said injunction was in force said
cause was tried, and a judgment was rendered against
plaintiff in its absence; that after said cause was filed in
the district court it was stipulated between the parties that
said cause should be tried upon the petition and answer, to-
gether with the demurrer to the answer filed in the county
court, and that without the knowledge of the plaintiff said
judgment was rendered inadvertently, and at a time when
plaintiff was unable, by reason of said injunction, to ap-
pear in said cause; that the plaintiff has a good and valid
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defense to said action, as appears from the answer filed in
said cause, and that plaintiff had no knowledge of the
entry of such judgment, or that said cause was tried, until
after the adjournment of the last term of court, and is now
willing and ready to pay any and all costs in said cause.

The defendant answered this petition, admitting the
first paragraph thereof, and denying each and every other
averment contained therein. TFurther answering, the de-
fendant alleged, in substance, that one Alice N. Landis, by
Elam H. Landis, her guardian, on February 24, 1904, re-
covered a judgment on.a policy of insurance against the
plaintiff in the district court for Seward county, on which
date said cause was regularly reached for trial, and the
term of said court at which said judgment was rendered
adjourned without day on March 31, 1904; that said judg-
ment was in full forece and effect, unappealed from, un-
reversed, unpaid and unsatisfied; that said pelicy of in-
surance was in full force and effect, and that from the
time of the institution of the suit thereon in the county
court on September 22, 1903, and during the pendency
thereof, and since the rendition of said judgment, the
plaintiff has accepted and received monthly payments on
said policy, and receipted for the same. The reply was
a general denial. The trial resulted in a general finding
for the defendant, and the plaintiff appealed.

The appellant’s first contention is that the district court
for Seward county was without jurisdiction to render the
judgment complained of because, after adjudging appel-
lant to be in default, the plaintiff’s evidence was received,
and judgment was rendered, without the intervention of
a jury. As this objection relates to the manner of pro-
cedure only, it is sufficiently answered by saying that no
such issue was tendered by the petition herein, and that
question cannot be raised for the first time in this court.

It is claimed by counsel for the appellee that this action
cannot be maintained; that in order to obtain a new
trial the appellant must proceed by motion in the same
_case, under the provisions of section 602 of the code. This
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claim is not well founded. It was held in H orn v. Queen,
4 Neb. 108,

“Where it would be proper for a court of law to grant a
new trial, if the application had been made while that
court had the power, it is equally proper for a court of
equity to do so, if the application be made when the court
of law has no means of granting such trial.”

The rule thus established has been followed in an un-
broken line of decisions from that day to the present time.
It is equally well settled that a court of equity will only
grant relief in case of newly discovered cvidence, surprise-
or fraud, or where a party is deprived of the means of de-
fense by circumstances beyond his control. If a party
establishes any of these grounds, and in addition thereto
pleads and proves that he has a valid defense to the former
suit, he may have relief in the present form of action. .

Keeping in view the foregoing rules, we come now to
dispose of the main questions involved in this case. The
appellant relics, as an excuse for its default and failure
to defend when the case came on for trial in the district
court, on the fact that an injunction had theretofore been
obtained against it in this court, and its books, papers and
records were in the hands of a receiver; that by the terms
of the injunction it was restrained from transacting any
business whatever. It is true that sometime in January,
1904, such an order was made by this court, but it appears
the order was modified upon the giving of a certain bond
by the appellant, and that the bond was given and ap-
proved on the 5th day of February, 1904. From that day
to the time of the trial of the cause in the district court
appellant was i;ransacting its regular business, and its
officers had access to its books, papers and records for that
purpose. So it could have made its defense to the action,
and the order of injunction constltuted no excuse for its
failure to do so.

It further appears from the testimony of appellant’s
counsel, who was in charge of the case in Seward county,
that he was not personally engaged in the litigation in this
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court; that he took no part therein, and no reason is shown
why he could not have been present in the district court
on the 24th day of February, 1904, when the case regularly
came on for trial. It is not shown that appellant made
any request to be permitted to use its books, papers and
records for the purpose of defending in said action, as it
could have done under the modified order of injunction.
Again, no application was made to the district court for
Seward county for a continuance of the cause there pend-
ing because of the injunction of this court, and the re-
ceiver was not requested to appear in that action and de-
fend for the appellant. The only diligence exercised by
counsel was to write a letter to the clerk of the district
court informing him that the order of injunction had been
allowed, and that a receiver had been appointed. Again,
the evidence fails to show that the parties stipulated to try
the cause on the same pleadings used in the county court.
On the contrary, it appears that counsel for the plaintiff
had, from time to time, notified appellant’s counsel of the
condition of the docket, and when the case would be
reached for trial. Information had been given him of the
fact that the plaintiff had filed a new petition, and sug-
gestion had been made in the letter containing such
notice that the answer used in the county court might be
filed, and serve for the answer in the district court, if
counsel desired to pursue that course, and, yet, appellant
neglected to even take the precaution of filing such answer.
So, when the case was regularly called for trial, appellant
was in default, and there was pothing left for the court to
do but to enter such default, and permit the plaintiff to
proceed to judgment. The lack of ordinary diligence on
the part of the appellant, as shown by the evidence herein,
is fatal to its right to relief in the present action.

There is another reason why the judgment of the trial
court must be affirmed. The appellant failed to plead
any substantive facts which constitute a defense to the
petition on which the judgment complained of was
rendered. It is true, as above stated, that the petition
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contains an allegation that “the plaintiff has a good and
valid defense to said action, as appears from the answer
filed in said cause.” This statement, however, is a mere
conclusion of law, and although it was treated as sufficient
to permit the introduction of evidence on that point by the
trial court, yet the proof shows that the alleged defense
was practically without merit. It was claimed on the part
of the appellant that, after the policy in question was is-
sued and delivered to Alice N. Landis, the appellant
changed its by-laws so that she was not entitled to recover
for her total disability. It was admitted that but for
such change she could recover, and that in case of a
recovery judgment should be rendered for the sum of
$500. It appears that sometime prior to the 15th day
of March, 1902, the board of directors of appellant passed
a resolution amending its by:laws, and that according to
the terms of such resolution the contract with the assured .
was changed and altered, but it was held by this court that
the board of directors above mentioned was not a repre-
sentative body, and the appellant was restrained from
transacting business until it so amended its constitution
and by-laws as to give it a representative form of gov-
ernment. It is alleged in the petition of the assured that
her disability accrued sometime before the 15th day of
March, 1902, and that fact is undisputed. The evidence
shows that the attempted change in the by-laws above
mentioned was not approved or ratified by the grand lodge.
of the appellant until its session of 1902, which was held .
sometime in May of that year. So we are inclined to the
view that the answer of the appellant in the case wherein
the judgment complained of was rendered did not present
a defense to such action. '

For the foregoing reasons, the judgment of the district
court was right, and it is hereby

AFFIRMED.
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EMIL STOLTENBERG V. STATE, EX REL. DOROTHY KRUSE.
_FILED TEBRUARY 8, 1906. No. 14,079,

Bastardy: InsTRUcTioNs. In a bastardy proceeding in which the de-
fendant denies his guilt, the jury, if defendant so reguests, should
be instructed in accordance with the provisions of section 5, chap-
ter 37, Compiled Statutes 1903, so far as applicable to the tes-
timony, and it is error to refuse to so instruct.

ERROR to the district court for Douglas county: GEORGE
A. Day, Jupge. Reversed.

Gurley & Woodrough, for plaintiff in error.
Frank T. Ransom and Louis J. Piatti, contra.

LeTTON, C.

In a bastardy proceeding in Douglas county, the plain-
tiff in error was convicted of being the father of an illegiti-
mate child. To review this judgment he prosecutes error
to this court. 1is main contentions are that the verdict
is not supported by the evidence, and #hat the court erred
in refusing intsructions one, two and three requested by
him. We deem it unnecessary to consider the point that
the verdict is not supported by the evidence, since a new
trial must be granted upon other erounds.

Instruction numbered 8 requested by the defendant
is as follows: “The complainant is entitled to appear as
q witness in her own behalf, and the question of her credi-
bility is left to the jury; and on behalf of the defendant it
is your duty to take into consideration any want of credi-
hility in the complainant, any variations in her testimony
before the justice of the peace which has been introduced
as evidence in this case and her testimony before the jury, '
if any there be, and also any other confessions or state-
ments which she may have made at any time, if the evi-
dence discloses any such, which does not agree with
her testimony.” Section 5, chapter 37, Compiled Stat-
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utes 1903 (Ann. St. 6254), provides, among other things:
“At the trial of such issue the examination before the
justice shall be given in evidence, and the mother of the
bastard child shall be admitted as a competent witness,
and her credibility be left to the jury; * * * and on
the trial of the issue, the jury shall, in behalf of the man
accused, take into consideration any want of credibility
in the mother of the bastard child; also any variations
in her testimony before the justice and that before the
jury; and also any other confession of her, at any time,
which does not agree with her testimony, on any other
pleas or proofs made and produced on behalf of such ac-
cused person.” Tt will be seen that the instruction is sub-
stantially a copy of the statutory provisions. This statute
is in direct opposition to the rule which has been adopted
by this court with regard to the trial court singling out
by instructions the testimony of one witness more than
another, and calling special attention to his or her credi-
bility. 'We have held that it is prejudicial error to single
out the testimony of any one witness more than another,
and that instructions as to the weight of testimony and
credibility of witnesses should be general in character.
Argabright v. State, 49 Neb. 760. The statute relating
to bastardy proceedings is a harsh and arbitrary one. The
law only requires that the guilt of the accused be estab-
lished by a preponderance of the evidence, and the safe-
gunard that every criminal has that his guilt must be estab- -
lished beyond a reasonable doubt is not vouchsafed to the
defendant. Every protection to which he is entitled by
law should be given the defendant in such a case, and he
is entitled to have the special attention of the jury called
to the testimony of the complainant in the manner pro-
vided by the statutory provision under consideration.

It is insisted, however, that the instruction was not ap-
plicable, for the reason that there was no variation be-
tween the testimony of the complainant before the jus-
tice and that before the jury, and no confession made by
her at any time which did not agree with her testimony.
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There seems to be little or no variation hetween complain-
ant’s testimony before the justice and that given before the
jury, but two witnesses testify to admissions or confessions
made by the complainant, tending to show that other per-
sons may have been guilty instead of the plaintiff in error.
Under this state of evidence, we think the plaintiff in
error was entitled to have an instruction given, telling
"the jury that they should take intoconmsideration any
confession or admission made by complainant which did
not agree with her testimony, and that it was prejudicial
error to refuse the same. Even though the entire instrue-
tion which was requested might not be applicable, still, in
such a proceeding as this, we think it was the duty of
the court to give the accused the protection granted him
by the statute, by giving an instruction to the jury cover-
ing the points which were called to its attention, so far
as the same was made necessary by the evidence.

The judgment of the district court should be reversed
and a new trial granted.

AMES and OLpEAM, CC., concur.

"By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district court
be reversed and the cause remanded for further proceed-
ings.

REVERSED.

SEVERAL TRACTS OF LLAND ET AL. V. STATE OF NEBRASKA,
Fmep FesrUARY 8, 1906. No. 14,317,

Tax Suit: APPEARANCE. In a tax suit under the “Scavenger” act, the
action of the district court in disregarding a volunteer and un-
"authorized appearance of an attorney purporting to answer for
all defendants in default and in rendering a default decree
against such defendants, held to be proper.

ERROR to the district court for Douglas county: ALEX
ANpER C. TROUP, J UDGE. Affirmed.
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John O. Yeiser and H enry W. Pennock, for plaintiffs in
error., .

John P. Breen, W. H. Herdman and A. G. Ellick, contra.
LeTTON, J.

A petition was filed in the district court for Douglas
county under the provisions of the “Scavenger” act on
July 1, 1904, On September 1, 1904, being the last day
for the, filing of answers by the owners of the several
tracts of land embraced in the petition, John O. Yeiser,
attorney at law, filed in the suit an answer for himself,
as owner of a certain lot in the city of Omaha. In the
answer he recited that he came “for himself and on be-
half of all owners of real estate in the county of Douglas,
state of Nebraska, whose property is sought to be fore-
closed herein, who have not paid the alleged taxes claimed
by the plaintiff thereon, who have not appeared or
answered herein, for whom said John O. Yeiser volunteers
to appear and answer as their attorney.” The answer is
very general and indefinite, and attacks the validity of the
special assessments in various undesignated paving, sewer
and improvement districts. At the time provided by the
law for the entry of a default decree, the district court
rendered a decree upon default against all the tracts of
land embraced in the tax petition for which no answers
had been filed, but entered no decree against the tract
belonging to John O. Yeiser. Within three days a motion
for a new .trial was filed, purporting to be by “each of
the defendants in the above entitled cause for whom John
O. Yeiser volunteered to appear and answer,” the grounds
of the motion being that the decree was contrary to law,
was not sustained by sufficient evidence and was rendered
by default when the tracts were not in default of answer-
ing. A like motion for a new trial was filed, purport-
ing to be by “each and every tract or parcel of land for
which answer was filed by John O. Yeiser.” Afterwards,
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at the next term of the district court, a motion was filed
by the state and the city of Omaha that the appearance of
Yeiser for all owners of property except himself be vacated
and the answer of Yeiser as to such defendants be stricken
from the files. At the hearing upon this motion it ap-
peared that prior to the entry of the decree certain orders
had been made by the court allowing certain owners to
file answers in the case, and as to such defendants the
motion was overruled, but otherwise it was sustained, and
afterwards the motions for new trial were overruled. i
The petition in error filed by Mr. Yeiser in this court
alleges the rendition of the default judgment and the over-
ruling of a motion for a mew trial, and assigns the same
grounds of error that were set forth in the motions for
a new trial, and, in addition thereto, that the court erred
in striking out a part of the answer after the decree and
adjournment. It appears that the tax petition contained
a description of about 22,000 tracts of land and that the
owners of only about 2,000 of these tracts filed answers
before the time of default. It is apparent therefore that
Mr. Yeiser undertook or volunteered to appear for about
20,000 clients. So far as the answer applied to the tract
of land of which he was the owner, the court recognized
it and took no default against him, but as to all the other
tracts, except where the owners appeared before the day
for the default decree to be rendered and ratified and
adopted the answer of Yeiser, the court disregarded the
volunteer appearance of Yeiser, and the filing of the
answer, and rendered a default decree against them. None
of the owners of any of these tracts appear to be in this
court complaining of this action. It is true that in the
bill of exceptions of the evidence upon the hearing of the
motion to strike the appearance and answer of Yeiser a
number of papers appear, presumably signed by the owners

of tracts included in the decree, which appear to have. -

been executed after the decree, but no one is here in court
complaining of the entry of the decree but Mr. Yeiser.
He, however, has suffered no prejudice, and no final judg:



636 NEBRASKA REPORTS. [Vor. 75

Several Tracts of Land v. State.

ment has ever been rendered against him, so far as the
record shows. With the authorities cited with regard to
ratification of an unauthorized appearance of an attorney
we have no fault to find, but think that they are not ap-
plicable to the cause under consideration. The “Scavenger”
act is a special law complete within itself, which furnishes
a systematic method of enforcing the collection of delin-
quent taxes, and whose orderly administration should not
be interfered with by such a voluntary and unauthorized
appearance as was made. It seems from his statement
that the attempted appearance was made with the motive
of preventing a default decree from being rendered against
any persons who, perhaps by inadvertence, were not aware
of the fact that a law of this nature had recently been
enacted and whose rights the attorney desired to preserve.
However laudable this motive might be, in a recent case,
State v. Several Parcels of Land, ante, p. 538, this court
. held that, even after the default decree has been rendered
in a tax suit, a number of remedies are preserved to any
person against whose property taxes have been assessed
by fraud, mistake or gross injustice, hence, the argument
based upon necessity falls.

While the action of the court at the subsequent term
may have been irregular, it merely made at that time a
written record of what it had actually done at a former
term, that is, entirely disregarded the appearance and
answer of Yeiser, except as to his own tract of land and
as to the persons who ratified his action before the decree.
Since we are of the opinion that the court was justified in
disregarding his answer and appearance at the former
term, any action taken at the latter term was without
prejudice. .

The judgment of the district court is

AFFIRMED,
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STATE OF NFBRASKA V. OMAHA ELEVATOR COMPANY ET AL.*
F1LEp FEBRUARY 8, 1906. No. 14,391,

1, Statutes: ConNsTRUCTION. All statutes upon the same general sub-
ject are to be regarded as part of ome system, and later statutes
are to be considered as supplementary or complementa.‘ry to those
preceding them upon the same subject.

2. Statutes in pari materia should be construed to-

gether,

: REPEAL BY IMPLICATION. Repeals by implication are not
favored. Where the legislature has passed two statutes upon the
same subject, the later covering the entire matter embraced in the
first and also additional provisions, the later act supersedes the
first and repeals the first by implication. If the later statute
does not cover the entire field of the first and fails to embrace
within its terms a material portion of the first, it will not repeal
8o much of the first as is not included within its scope, but the
two will be construed together so far as the first still stands.

3.

4, Anti-Trust Act: RepEaL. Rule applied, and %eld that the anti-trust
act of 1897, known as the “Gondring Act,” was repealed by implica-
tion by the anti-trust act of 1905, known as the “Junkin Act,”
except as to the first section thereof defining “trusts.”

5. Statutes: ConsTrUCTION. ' Unless it appears from its terms that an
act applying to a certain class of persons is meant to cover all
inhibitions. and regulations affecting them, a later general act
applying to all persons and prohibiting in general terms the acts
specified in the former act as well as a number of other acts and
purposes, defining new crimes and prescribing new penalties, and
giving new civil remedies, will not be held to except the persons
embraced in the former act from the operation of the latter.

6. Unlawful Combinations. Rule applied, and held that the acts of
1887 and 1897 prohibiting combinations by grain dealers and
others to fix the price of grain, etc.,, do not except such dealers
from the operation of the later general anti-trust acts of 1897
and 1905, applying to all illegal combinations to fix prices, etc.

ORIGINAL action by the state against the Omaha Elevator
Company and others. Defendants demurred to petition.
Demurrers overruled.

*See opinion on exceptions to referee’s report, p. 654, post.
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Norris Brown, Attorney General, W. T. Thompson,
J. J. Sullivan and Jefferis & Howell, for the state.

Kennedy & Learned, Hall, Woods & Pound, Smyth &
Smith, Courtright & Sidner, Strode & Strode, W. C. Wal-
ton, F..A. Brogan, O. B. Polk, 1. E. Congdon, A. A. Welch,
D. O. Dwyer, L. 8. Hastings, John C. Watson, Clark
O’Hanlon, Brome & Burnett and McDonald & Woodland,
contra.

LETTON, J.

This action was brought by the attorney general of the
state of Nebraska, on behalf of the state, against the
Omaha Elevator Company, a corporation, and 23 other
corporations, and against William H. Ferguson and 25
other individuals. The petition alleges, in substance, that
each and all of the defendant corporations and individuals
are, and for many years have been, engaged in the several
counties of the state of Nebraska in the business of dealing
in and shipping of grains of all kinds, and were the
owners and operators of over 400 elevators at stations
along railway lines of said state, ‘and that by reason of
these facilities they are doing and have done an annual
business in dealing in Nebraska grain to the amount of
about 200,000,000 bushels a year; that the defendants now,
and for the last three years have been, wilfully and un-
lawfully combining and conspiring together for the pur-
pose of pooling the prices to be paid for all kinds of grain
in Nebraska, and for the purpose of dividing between
themselves the aggregate or net proceeds of the earnings
of themselves, and for the purpose of fixing the prices to
be paid for, and preventing competition and restraining
trade and commerce in grain in said state, so as to give
them and each of them a monopoly of the grain trade in
this state, to the end that they might enjoy unreasonable
and unconscionable profits, and that these unlawful pur-
poses have been attained. That the defendants, for the
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purpose of carrying out the conspiracy, organized what is
known as the Nebraska Grain Dealers Association; that
certain defendants (naming them) are the officers of said
association ; that by the rules of the association no person
or corporation was eligible to membership therein unless
he or it was engaged in the buying, selling or shipping of
grain and owned one or more elevators situated upon the
right of way of some railroad, and no person or corpora-
tion was eligible who owned, controlled or operated an
elevator or “scoop-shovel house” off the right of way; that
all the defendants are members of said association and
are known to each other and designated as “regular grain
dealers.” All other dealers are known to the members of
said association as “irregular grain dealers.” That there
are and were for the last three years in Nebraska more than
1,200 grain elevators controlled by said association and
subject to its rules, by-laws, regulations and penalties,
adopting and agrecing to the prices fixed for grain bought
and sold by the officers of the association, and doing busi-
ness only with such persons and elevators as they should
name; that there are less than 50 independent elevators
and grain dealers in the state of Nebraska; that the de-
fendants control at least 90 per cent. of the grain trade in
this state; that they intend to continue such combination,
and will compel their respective members, agents and
servants to refrain from bidding against each other, ex-
cept perfunctorily, and by these means compel the owners
of grains to sell at prices less than they would receive if
the bidding was really and in truth competitive. That
they have arbitrarily, from time to time, raised, lowered
and fixed the prices of grain, and have undertaken, and do
now undertake, to maintain uniform prices at which they
will buy grain throughout the state. This purpose is and
has been accomplished by means of secret meetings of the
officers of said association, where the prices of grain are
fixed, to be in force until changed by some subsequent
meeting; that the prices are thereby maintained directly
by the defendants, and by collusively restricting the volume
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of trade, by imposing and collecting penalties for the vio-
lation of the rules of the association, by notifying one
another of the delinquencies of any of its members and
by keeping a black list of delinquents and refusing to
deal with them, the price of grain is established and com-
petition entirely destroyed. That the defendants have
each and all engaged in, and will continue, agreements
and arrangements with the several railroad companies
doing business in Nebraska, whereby they receive secretly,
by means of rebates and other devices, freight rates less
than those charged the public, and thereby no competitor
is able to engage or continue in the grain bhusiness, which
facts result in giving the defendants a monopoly of the
trade in grain in this state. That the defendants intend
to continue and to sustain and earry on all the unlawful
practices before recited, all in violation of law and to the
irreparable injury of the public. That the defendants who
are domestic corporations have abused and violated their
franchises and forfeited their right to exist and do busi-
ness in this state, and those defendants which are foreign
corporations have likewise abused their franchises and for-
feited their right to longer engage in business in Ne-
braska, by wilfully violating the laws of this state.

The prayer of the petition is that the defendants be
adjudged guilty of the acts complained of, and be per-
petually restrained from every connection with the Ne-
braska Grain Dealers Association; that the association be
dissolved; that the defendants who are officers of the asso-
ciation be perpetually enjoined from acting as such offi-
cers; that the defendants who are domestic corporations be
dissolved and ousted of their corporate franchises, and that
those who are foreign corporations be decreed to have
abused their franchises to do business in this state and be
forever ousted from the further exercise of the same in
this state; that the defendants be perpetually enjoined
from engaging in any contract or combination with one
another, or with other persons or corporations, to prevent
or limit competition in the grain trade, or to fix and con-
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trol the prices, or to divide the net profits, or to enter into
any agreement for the pooling of prices, or to solicit or re-
ceive rebates from any railway company, or to create or
carry out any restrictions or to limit or reduce the price,
and for general relief in equity.

To this petition the defendants have severally filed de-
murrers, upon the grounds that the court has no jurisdic-
tion, that the plaintiff has no legal capacity to sue, that
there is a defect of parties defendant, that several causes of
action are improperly joined and that the petition does not
state facts sufficient to constitute a cause of action.

In order to understand the coutentions made by the de-
fendants, it will be necessary to review the legislation in
this state having for its object the prevention of combina-
tions, trusts, monopolies, pools and other devices designed
to restrain competition. In 1887 the legislature passed an
act entitled “An act to prohibit grain dealers, persons,
partnerships, companies, corporations, or associations
from combining or entering into any agreement or contract
to pool or fix the price to be paid for grain, hogs, cattle or
stock of any kind whatever, and to provide punishment
for violations of the same.” The substance of this act is
that it was declared unlawful for any persons, partner-
- ships, corporations or associations to enter into any agree-
ment, contract or combination with any other of the same
class for the pooling of prices of competitive dealers and
buyers, or to divide between them the aggregate or net pro-
ceeds of their earnings, or for fixing the price which any
of them should pay for grain, ete., and each day of the con-
tinuance of such acts was to be deemed a separate offense.
In case of a breach of any of the provisions of the act, the
guilty person or association was declared to be liable to the
person or persons injured to the full amount of damages
sustained. It was provided that the court might compel
the attendance of the defendant and other grain dealers
as witnesses, and the production of their books and papers;
that evidence tending to criminate should not excuse the
witness from testifying, but such evidence should not be

4 i : )
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used against such person in the trial of a criminal offense.
Whoever was guilty of any violation of the act was to be
deemed guilty of a misdemeanor and, upon conviction,
fined in any sum not exceeding $1,000 or imprisoned in
the county jail not exceeding 6 months. Laws 1887, ch.
114.

The next act in point of time was passed in 1889 (laws
1889, ch. 69), and is entitled “An act to prohibit persons,
partnerships, companies, associations or corporations en-
gaged as manufacturers or dealers from entering into any
understanding, contract, combination, pool or trust for
any purpose whatever, and to provide punishment for vio-
lations of the same, and providing means for the suppres-
sion of such evils, and remedies for persons injured
thereby.” The act was in accordance with its title, but as
it was afterwards expressly repealed it is unnecessary to
set, it forth specifically.

In 1893 an act was passed with the following title: “An
act to prohibit lumber dealers, coal dealers or other per-
sons, companies, partnerships or associations from enter-
ing into any contract or agrecment or combination to pool
or fix the price at which lumber or coal shall be sold, and
to provide punishment for violation of the same.” Laws
1893, ch. 49. Since this act does not affect dealers in
grain its details are not important here, and we merely
mention it as a part of the course of legislation upon the
general subject.

Four years afterwards, in 1897, Mr. Gondring intro-
duced an act which was passed, the title of which is “An
act to define trusts and conspiracies against trade and
business, declaring the same unlawful and void, and pro-
viding means for the suppression of the same, and remedies
for persons injured thereby, and to provide punishment for
violations of this act, and to repeal chapter 9la, entitled
“Trusts,” of the Compiled Statutes of Nebraska for the
year 1895.” Taws 1897, ch. 79. Section 1 of this act
contained a definition of the word trust. Section 2 de-
clared all'acts by any person or persons carrying on, creat-
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ing or attempting to create a trust to be a conspiracy
against trade and business, and unlawful, and provided
that the guilty party should be deemed guilty of a mis-
demeanor and fined not less than $25 nor more than $3,000.
Section 3 provides that any domestic corporation which
violates any of the provisions of the act shall forfeit
its charter and franchise, and its corporate existence shall
thereupon cease and determine, and makes it the duty of
the attorney general, or county attorney within his county,
upon his own motion, to institute suit or quo warranto pro-
ceedings for the forfeiture declared. Section 4 denies to
nonresident corporations and persons guilty of a violation
of the act the right to do business within the state, and
makes it the duty of the attorney general, and each county
attorney within his county, to enforce this provision by
injunction or other proper proceedings in the name of the
state, on his relation. Other sections provide that a gen-
eral allegation shall be sufficient in an indictment or in-
formation, prescribe the quantum of proof required, pro-
vide that contracts in violation of the act shall be abso-
lutely void, that the purchaser from a trust is not liable
for the price of any article purchased, for the recovery of
damages by any person injured, for the production of books
and papers, and that witnesses should not be excused from
testifying. Section 13 defines the word persons as in-
cluding all classes of partnerships, corporations and asso-
ciations, foreign and domestic, and section 14 repeals chap-
ter 91a of the Compiled Statutes for 1895, which is the
general trust act of 1889. )

At the same session of the legislature, in 1897, another
act was introduced by Mr. Loomis, and passed, relating to
grain dealers. Laws 1897, ch. 80. The title of the act is
lengthy, but the substance of the act is as follows: Sec-
tion 1 makes it unlawful for any person, partnership, asso-
ciation or corporation engaged in the grain business to
enter into any combination with any other like class, or to
form, enter into or contribute to any trust, pool or com-
hination which has for any of its objects the prevention of
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competition among dealers, buyers or sellers of grain, ete.
Section 2 provides for the liability of the guilty party to
the party injured to the full amount of damages sus-
tained, with reasonable attorney’s fees. Section 3 makes
the violation of the act a felony and the penalty not less
than $1,000 nor more than $2,000, and in addition permits
a 6 months’ sentence to the penitentiary. Section 4 pro-
vides that any person aggrieved may prosecute the vio-
lator in a criminal action by his own attorney, and in
case of conviction a reasonable attorney’s fee shall be al-
lowed. .

The last expression of the legislature on this general
subject was an act introduced at its session in 1905 by Mr.
Junkin, which was entitled “An act to protect trade and
commerce against unlawful restraints and monopolies, and
to prohibit the giving or receiving of rebates on the trans-
portation of property, and to provide a penalty for the
violation thercof.” Taws 1905, ch. 162. The act consists
of 22 sections covering over 10 pages of the session laws.
In substance, the law concerns trusts and monopolies, and
declares them to be unlawful, and punishes any person en-
gaged in a trust or attempted monopoly by declaring the
same to be a misdemeanor punishable by a fine not ex-
ceeding $5,000 or imprisonment not exceeding one year,
or both, and forfeiting the property of any such trust or
combination to the state. It provides for the filing of .
annual statements by nonresident corporations and asso-
ciations, and for filing an acceptance by its officers of the
provisions and liabilities of the act. It prohibits under-
selling for the purpose of driving out business competi-
tors, under like penalties. It provides that any corpora-
tion or association that shall have been twice adjudged to
have violated the provisions of the act shall no longer be
allowed to engage in business within this state; makes it
the duty of the attorney general to enforce the provisions
of the act by indictment or information; makes the offi-
cers of such corporation or association liable for all the
debts of the company, and punishable by fine in addition,
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The act also makes it unlawful to grant or to accept re-
bates for the transportation of any property within the
state, and provides a penalty therefor. Section 16 pro-
vides that the several courts of record of this state having
equity jurisdiction are hereby vested with jurisdiction to
prevent and restrain all violations of this act, and to pre-
vent or restrain any such corporation or combination
which shall have solicited, accepted or received any such
rebate 'or which shall bave offered, granted or given any
special prices, inducements or advantages in order to re-
strain or destroy competition in particular localities from
engaging in commerce within this state. Other provisions
are similar to those of the “Gondring Act.” )

1t will be observed that only one of these acts has been
expressly repealed, and, as is contended by the defendants,
it becomes a question of first importance to determine
which of these acts is applicable to the defendants in this
case and to the contracts, agreements and combinations
which it is charged they have entered into. The conten-
tion of some of the defendants is that, if the suit had been
brought before the passage of the act of 1905, no liability
on the part of the defendants would arise by virtue of the
general anti-trust act of 1897, but the measure of their
liability would be found in the grain dealers act of 1887
or in the Loomis act of 1897, which do not provide for a
remedy by injunction. The ground of this contention is
that the two acts of 1887 and 1897 having special reference
to dealers in grain, the general act of 1897, known as the
“Gondring Act,” would not affect tteir operation, since a
general statute operates upon all subjects embraced
therein, except the particular one which is the subject of
a special act. They further contend that the act of 1905
repeals by implication the general anti-trust statute of
1897, but, being a general act, has no effect upon the spe-
cial statutes of 1887 and 1897 relating to grain dealers.
The other defendants take the position that the law of 1905,
being a general law covering the whole subject embraced in
all the former statutes, repeals them all by implication and
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is the sole enactment now in force. On the other hand,
the attorney general contends that the correct view of the
matter is that all the trust acts should be regarded as a
single measure of legislation enacted for the protection
of trade and commerce; that repeals by implication are
not favored; that they are statutes in pari materia and
should be construed as though they had all been passed at
the same time and under one title. He further contends
that, in the absence of any statute, the state has the right
to the relief prayed for under the principles of the common
law, and that, whatever may be the conclusion arrived
at as to the statutes, the demurrer should be overruled.

The first question, then, for the court to determine is as
to which of these rules of construction should be applied in
ascertaining what is the statute law as it now stands
which it is claimed that the defendants have violated, and
whether this procedure is authorized by the statutes. The
law of 1905 is the only statute which in express terms
gives the right to the attorney general, upon behalf of the
state, to apply for and reccive, in a proper cause, the equi-
table remedy of injunction against any but foreign corpora-
tions, and, unless the provisions of this act are applicable,
the state must rely upon the proposition that, independent
of any statute, the right to restrain illegal combinations,
such- as is alleged the defendants have made, is a right
to which it is entitled under the provisions of the com-
mon law. It is a matter of history and public knowledge
that, while the origin and growth of combinations and con-
spiracies in restraint of trade is as old as organized so-
ciety, the unprecedented volume and extent to which such
unlawful combinations have now attained has been a mat-
ter of but recent growth. The enactment of statutes de-
signed to remedy the injury to the public and to individuals
which such associations are believed to inflict has to a
measurable extent attempted to keep pace with the growth
of the evil. When a law proved ineffectual to accom-
plish the desired end, a new enactment would be passed,
and when, by some ingenious procedure or device, this
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law would in its turn be evaded or rendered ineffective,
another statute more sweeping in its terms, and usually
more drastic in its penalties, would be the response of the
legislature. Ilighteen years ago the legislature of this
state first enacted a law upon this gencral subject. This
law prohibited all persons from combining to fix the price
to be paid for “grain, hogs, cattle or stock,” and pro-
vided penalties for the violation thereof. Two years after-
wards a general act was passed prohibiting combinations
to fix the price of any natural product or any article of
commerce, and prohibited pooling and trusts, under like
penal provisions. This act was repealed in 18)7.  An act
was passed in 1893 relating to lumber and coal dealers
only. In 1897 a general act, known as the “Gondring
Act,” was again passed, defining trusts and providing new
remedies not before given by the prior laws. At the same
session an aet was passed with reference to grain dealers,
known as the “Loomis Act.” This act is conceded by the
state and some of the defendants to be unconstitutional,
by reason of defects in its enactment, but other defendants
treat the same as being in full force. The most extensive
and elaborate enactment covering the general subject, and
providing preventives for the future occurrence of the
evils, remedies for the relief of persons injured and penal-
ties for violation of its provisions, is the act of 1905, known
as the “Junkin Act.” ’

Tt will be seen from this review of the legislation upon
this subject that there has been a gradual growth and
development of the law designed to counteract the evils
of unlawful combinations, and that from time to time,
as necessity seemed to require, the legislature endeavored
to provide such measures as the nature of the case seemed
to demand. While in minor matters, such as the severity
of the penalty to be inflicted for a violation of the law,
there is a variance between the several enactments, in
the main the purpose and intent of the entire series is the
same. It will be observed that each one of the later acts
includes within its condemnation some element which had
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hitherto escaped mention in the former statute. While
perhaps a liberal construction of the language used in the
“Junkin Act” might make it include within its terms all
things prohibited by the former statutes, still, since penal
statutes are not subject to liberal construction, unless any
act which is specified in the later statute as a crime is not
so designated in the former acts, it is not included in
their terms and constitutes an addition to the already ex-
isting body of law upon the subject. We think it clear
that the whole series of statutes directed against com-
binations and monopolics should be considered as parts of a
connected system, and that no one act should be singled out
for construction and be considered apart from the general
trend of legislation upon the subject. Statutes in pari
materia are to be construed together, and repeals by im-
plication are not favored. The courts will regard all stat-
utes upon the same general subject matter as part of one
system, and later statutes should be construed as supple-
mentary or complementary to those preceding them. They
are to fill up the gaps left by former attempts to mend
the evil. It has been said: “In the course of the entire
legislative dealing with the subject we are to discover the
progressive development of a uniform and consistent de-
sign, or else the continued modification and adaptation of
the original design to apply it to changing conditions
or circumstances. In the passage of each act, the legisla-
tive body must be supposed to have had in mind and in
contemplation the existing legislation on the same subject,
and to have shaped its new enactment with reference
thereto.” Black, Interpretation of Laws, sec. 86. The
rule is that all statutes in pari materia must be taken to-
gether and construed as if they were one enactment. Hen-
drig v. Ricman, 6 Neb. 516 ; State v. Babcock, 21 Neb. 599;
People v. Weston, 3 Neb. 312. Statutes should be so con-
strued, if possible, as to give effect to every provision, and
an act should not be placed in antagonisin with another act,
unless such was the manifest purpose and object of the
legislature, See IcCann v. McLennan, 2 Neb. 286; Bur-
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lington & M. R. R. Co. v. Webb, 18 Neb. 215; State v.
Babcock, 21 Neb. 599; Barker v. Wheeler, T1 Neb. 740;
Jackson v. Washington County, 34 Neb. 680; Dawson
County v. Clark, 58 Neb. 756.

Another well-settled principle is that, where the legisla-
ture has passed two statutes upon the same subject, the
last one covering the entire matter embraced in the first
and also containing additional provisions, the last aect
supersedes the former and repeals it by implication.
Brome v. Cuming County, 31 Neb. 362. DBut this is true
. only so far as it appears that the intention of the lawmakers
was to make an entire revision or substitution of the new
enactment for the old. Repeals by implication are not
favored. Where the legislature has passed two statutes
upon the same subject, the last covering the entire matter
embraced in the first and also additional provisions, the
last act supersedes the first and repeals the first by im-
plication. But if the latter statute does not cover the en-
tire field of the first and fails to embrace within its terms
a material portion of the first, it will not repeal so much
of the first as is not included within its scope, but the
two will be consirued together, so far as the firsi still
stands. It is apparent that the Junkin act of 1905 in a
large measure covers the same subject matter as the Gond-
ring act of 1897. 1Its provisions in some respects are more
specific. It is preventive in its nature as well as remedial,
and it is apparent that it was intended by the legislature
to cover the same subjeet matter and to furnish like and
additional remedies to those provided by the Gondring act.
It evidently was intended to be a substitute for that act,
in so far as the preventive and remedial features are
concerned. It fails, howéver, to specifically define or con-
strue or determine what a “trust” is. We think that re-
course may he had, however, to the definition of “trust”
in the first section of the Gondring act to throw light upon
what the legislature meant when it prohibited “every com-
bination in the form of trust” in the Junkin act. The
extent of the repeal of the former act is measured by the

-
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extent to which it covers the subject matter, and if any
portion of the former act is not inconsistent with or re-
pugnant to the latter, and it can fairly be said that it was
within the contemplation of the legislature when the later
statute was enacted, it will be upheld and construed as
forming a part of the later enactment. State v. Grady, 34
Conn. 118; Wood v. United States, 16 Pet. 343; Putnam
v. Ruch, 54 Fed. 216. - It is maintained by the defendants
that the 1905 act repealed in toto the Gondring act of 1897.
With this contention we agree, except that we are of the
opinion that the first section thereof still stands and may
be used to define and interpret the later act, as to what
constitutes a “trust.”

It is insisted that the general provisions of the act of
1905 do not affect the defendants, since their duties and
liabilities are measured only by the acts relating to grain
dealers specifically. The proposition maintained by the
defendants is that, where there is found a special statute
dealing with a particular subject and also a general statute
broad enough in its terms to include the matters covered
by the special statute, as well as other matters, the general
statute will be held to apply to all matters not specifically
covered by the special statute and, as to such matters, the
special statute alone will apply. The same argument was
made by the defendants in the case of the United States
v. Trans-Wissouri Freight Ass’n, 166 U. 8. 290, 17 Sup. Ct.
Rep. 540, where it was urged that the special commerce act
related solely to railroads and their proper regulation and
management, and that pooling was not forbidden therein,
while the later general trust act applied to all contracts
of the nature therein described entered into by other than
common carriers, and was not applicable to railroads. The
United States supreme court, Mr. Justice Peckham deliver-
ing the opinion, said:

“The first answer to this argument is that, in our opin-
ion, the commerce act does not authorize an agreement
of this nature. * * * If the agreement be legal it
does not owe its validity to any provision of the commerce
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act, and if illegal it is not made so by that act. * * *
Although the commerce statute may be described as a gen-
eral code for the regulation and government of railroads
upon the subjects treated of therein, it cannot be contended
that it furnishes a complete and perfect set of rules and
regulations which are to govern them in all cases, and .
that any subsequent act in relation to them must, when
passed, in effect amend or repeal some provision of that
statute. The statute does not cover all cases concerning
transportation by railroad and all contracts relating
thereto. It does not purport to cover such an extensive
field. The existence of agreements similar to this one
may have been known to congress at the time they passed
the commerce act, although we are not aware, from the
record, that an agreement of this kind had ever been made
and publicly known prior to the passage of the commerce
act. Yet if it had been known to congress, its omission
to prohibit it at that time, while prohibiting the pooling ar-
rangements, is no reason for assuming that when passing
the trust act it meant to except all contracts of railroad
companies in regard to traffic rates from the operation of
such act.”

When the legislature of the state passed the acts of 1887
and 1897 relating to grain dealers, there is no reason to as-
sume that it knew of the existence of a number of practices
which are inhibited by the Junkin act, but not inhibited
by these acts, and there is no reason for assuming that,
when passing the Junkin act, it meant to except grain
dealers from its operation in rep‘ard to practices prohibited
therein not specially mentioned in the former acts. It
may be said, as was said by CoBB, C. J., in State v. Araold,
31 Neb. 75:

“An examination of the law as it then existed could not
fail to develop the nécessity of further legislation to ac-
complish the object in view, but pointed out no provision
or language in that already upon the statute book, not
necessary or convenient to other purposes of equal utility.
There was simply a casus omissus and not a misapplication
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of provisions or words in the statute. The end desired
could be attained by new and independent provisions and
not by amending or changing the old ones.” See also State
v. Phipps, 95 Ia. 491.

An act of the legislature of this state provided that,
if a county treasurer should neglect or refuse to render
any account required by law, or fail to account for any
balance due any of the political subdivisions, or was guilty
of any other misconduct, the county board might forth-
with remove him from office. An earlier act provided that
all county officers might be charged, tried and removed
from office for certain official misdemeanors, and provided
that charges should be made and a hearing had. While
the later act provided apparently for a summary removal
of a county treasurer and, hence, was special in its nature
to that extent, as applying to that effice alone, while the
earlier act was general, the court held that these statutes
were in pari materia, and before the treasurer could be re-
moved he was entitled to be tried under the provisions of
the general act. State v. Sheldon, 10 Neb. 452. Unless
it appears from its terms that an act applying to a certain
class of persons is meant to cover all inhibitions and regu-
lations affecting them, a later general act applying to all
persons, and prohibiting in general terms the acts specified
in the former act, as well as a number of other acts and
purposes, defining new crimes and prescribing new penal-
ties, and giving new civil remedies, will not be held to
except the persons embraced in the former act from the
operation of the latter. 1 Lewis’ Sutherland, Statutory
Construction, p. 528; 1 Kent, Commentaries, *462. The
general act of 1905 covers many matters not specifically
covered by the special statutes. It will be observed that the
petition charges a number of acts, intentions and pur-
poses which are inhibited by the general law and are not
under the ban of the grain dealers’ acts. It is charged
that the defendants combined and conspired with the in-
tention to prevent others from engaging in or carrying
on a like business. That they combined and conspired
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in restraint of trade and to monopolize the commerce of
grain in Nebraska. It is further charged that as a part
of their wrongful operations they solicited, accepted and
received rebates from railroads and in such manner ob-
tained an advantage over other dealers; that they formed
rules refusing to do business with persons not members
of their association, and that no person could be admitted
thereto unless he owned an elevator upon a line of railroad.
These acts are not embraced in the laws of 1887 and 1897,
and whatever may be said as to the contention of the de-
fendants that general laws are to be modified by special
acts upon the same subject, where the special act fails
to cover the point and a new remedy is afterwards pro-
vided by a general act, both acts may stand together and
both be enforced, where not in conflict with each other.
United States v. Trans-Missouri Freight Ass’n, supra.
The whole question is one of intent of the legislature and
we think the intention is clear. It is not necessary in this
case to determine which of the penalties imposed for a vio-
lation of the criminal provisions of these statutes are ap-
plicable in case of eriminal proceedings, or whether or not
the 1897 law repealed by implication the act of 1887, or
whether the Loomis act of 1897 is unconstitutional, as
claimed by some of the defendants, or whether the Junkin
act repealed both the 1887 and 1897 acts. It is sufficient
to say that, in so far as the remedy by injunction is granted
by the Junkin act, that remedy is not curtailed or taken
away as to grain dealers by the provisions of any prior
act.

Much time and labor have been devoted by counsel for
both parties for and against the proposition that the gen-
eral powers of a court of equity under the common law are
sufficient to authorize the maintenance of such a suit as
this by the attorney general, and the granting of relief by
injunction. The discussion in the briefs is lengthy, able
and interesting, and, if necessary, the court would consider
the questions therein discussed, but, having reached the
conclusion that the action is authorized by statute, this
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question becomes merely academic and of no practical im-
portance in this case.
The motion and demurrers are

OVERRULED.

The following opinion on exceptions to report of referee
and motion to dismiss was filed December 21, 1906. Eg-
ceptions overruled:

1. Depositions cannot be used as evidence against parties who were
not notified of the time and place of taking the same, and did not
participate therein.

2. Corporations: INJUNCTION: FORFEITURE OF CHARTER. In an_ action
under the statute, commonly called the “Junkin Act” (laws 1905,
ch. 162), to obtain an injunction restraining violations of the
act, the court is not authorized, in the first instance, to declare
a forfeiture of the charters of corporations found to have violated
the act.

3. Interstate Commerce. The allowance by railroad companies of
certain charges, as elevator charges, to terminal elevators on ship-
ments of grain from points in this state to points without the
state is an incident of interstate commerce, and this court has no
]urlsdlctlon to limit or control the same.

4. Reference: RerortT: MoTioN To REcoMmIiT. Upon the filing of the
report of a referee in an action brought originally in this court,
there is no doubt that the court in its discretion might, upon mo-
tion of one of the parties, recommit the matter to a referee to
take additional evidence and report thereon. But when there has
been a fair hearing before the referee, and there ig no evidence
of accident or surprise preventing a full investigation of the facts,
nor that further evidence can be furnished that might probably
change the result reached by the referee, such motion will be
denied.

5. Report of Referee: EvipENCE. The report of a referee will not be
set aside, because it appears that he has given more weight to
certain evidence tending to support his report than the facts, as
shown by the whole record, will warrant. If the evidence con-
sidered together supports his findings it is sufficient.

6. Unlawful Associations: Suir vo ExJoiN. For several years prior to
the time the act of 1905 took effect, the defendants had been
engaged, through the means of an association which they had
formed for that purpose, in a systematic course of conduct made
unlawful by that act. In forming that association and becoming
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members thereof, they had agreed to continue to promote its ob-
jects until they severed their relations with it. In the absence of
evidence showing affirmatively that they had taken the necessary
steps to sever their connection with the association before or at
the time the act took effect, the presumption will obtain against
them that this action, brought soon after the act took effect,
to enjoin a continuation of the association and restrain the defen-
dants from carrying out its purposes, was necessary and proper
for the enforcement of the act.

SEDGWICK, C. J.

In overruling the general demurrer to the petition the na-
turc of the case as disclosed in the petition was stated,
and the various statutes against illegal agreenients and
combinations in restraint of trade were discussed. Ante,
p. 637. Subsequently the issues were formed, and Mr.
L. M. Pemberton was appointed referee to take the evi-
dence, and report his findings of fact and conclusions of
law. This duty was performed by the referee, and a com-
prehensive report was filed. Exceptions to this report '
were filed by the state and also by various defendants.

The referee’s findings of fact upon the main issues are as
follows: (1) “Sometime prior to the year 1899, an asso-
ciation known as the Nebraska Grain Dealers Association
was organized in this state, which adopted a constitution
and by-laws under which it operated. Its officers con-
sisted of a president, vice-president, secretary, treasurer,
and a governing board consisting of the president, secre-
tary and three other members of the association. (2)
The object of such association, as expressed in the pre-
amble of its constitution, was the advancement and pro-
tection of the common interests of those regularly en-
gaged in the grain business, the formulation of rules for the
transaction of business, and the promotion of friendly
relations among legitimate grain men of the state. (3)
According to the constitution, ‘any person, firm or corpora-
tion conducting a reputable, regular, and continuous busi-
ness of buying and selling grain, and having proper facili-
ties for handling same, may be admitted to membership in
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this association.” And ‘any regular grain receiver, track
buyer, terminal elevator, or commission merchant who con-
ducts a reputable business, and confines his business to the
regular elevator operators, shall be eligible to membership
on the payment of regular fees and shall be rated as the
owner of one elevator.’” And no person, firm or corpora-
tion could be admitted to membership unless he or it should
receive the unanimous approval of the governing board,
subject to the approval of the association, and should sub-
scribe the constitution and by-laws. (4) It was made the
duty of the governing board to look after the interest of
the association between all meetings; to follow the general
policy outlined by the meetings, transact the necessary
business of the association, investigate all complaints that
might come before them, and work for their adjustment,
act as a board of appeals and arbitration, and have all
powers delegated to them by the constitution and by-laws.
(8) It was provided that cach member of the association
should be governed in all matters pertaining to the associa-
tion by the governing board, and a failure to obey the
orders of the governing board subjected him to a fine not
to exceed his membership fee, or expulsion, as the govern-
ing board should decide, subject to appeal to the associa-
tion. (6) It was provided in the by-laws that no person
should be allowed at any meceting of the association or
governing board, unless a member in good standing, ex-
cept as a witness in case of trial. (7) According to the
evidence introduced by the state (there was no evidence in-
troduced by the defendants) the main objects of said asso-
ciation were to fix, regulate and control the prices of grain
in this state; to put an end to competition in the grain
business; and to drive out of business all irregular and in-
dependent dealers in grain. (8) There were about 1,200
grain dealers, all told, in the state on April 1, 1905, of
whom about 770 belonged to said Nebraska Grain Dealers
Association, and about 200 more were in sympathy with
sauch association. (9) To accomplish the objects of said
association as above set forth, various expedients were re-
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sorted to by it, some of which were as follows: (a) A
price committee, consisting of persons chosen from five
of the leading corporation members of said association,
was formed, whose business it was to fix the prices which
should be paid for grain by the various members of said
association throughout the state, and the other regular
dealers who worked in harmony with said association.
All such members and persons were notified by card what
such prices were, and as members of such association and
regular dealers they were expected and required to fix
their bids for grain on the basis of the prices sent to
them on the cards, and they were not to pay any more
for grain than other regular dealers in the same locality.
Ior the purpose of facilitating the business, the state was
divided into thirteen districts, and it was the duty of some
member of the association, selected for that purpose on
account of his or its superior location and facilities for
that purpose, to send cards to all the regular dealers in
his district. The prices were changed as often as the
fluctuations of the market made it neccssary, sometimes
every day, and sometimes less often. The new prices al-
ways went into etfect on the morning of the day succeed-
ing the issuance of the cards, and never on the same day.
In said manner and by said method uniformity of prices
was maintained amongst the members of said association
and other regular dealers over the state. Regular dealers
were those who were in harmony with the purpose and
objects of said association. (b) In a town where there
were two grain dealers, one or both of whom were ‘ir-
regular’ and refused to abide by the prices sent out on
cards as aforesaid, the association resorted to- various
methods to force such dealer or dealers to become ‘regu-
lar’ The committee of the association, or some one ap-
pointed by it for that purpose, would send some person or
persons to visit such irregular dealers, whose business it
was to prevail upon such dealers to agree to abide by the
prices fixed as aforesaid, and also to agree upon a division

of the grain marketed at said station between them so that
45
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there would be no competition between them in the pur-
chase of such grain. In this the person or persons so
sent out were generally successful. If a dealer at any
point persisted in being ‘irregular,” he was summarily
dealt with according to circumstances. If weak finan-
cially, prices would be raised on him so that he could not
make any money and he would be forced to surrender or
get out of business. If he was strong.financially, so as
to make such a proceeding as that just named unprofit-
able for the association, the bidders in the market where
he sold would be prevailed upon to bid him less than
the market price for his grain, so that he could not sell
for as much as the regular dealers. By such means the
‘irregular’ dealers were generally either driven out of the
business or forced to become ‘regular.”’ (c) The association
also made it a part of its business to look after legislation,
in order to prevent any laws from being passed which were
unfavorable to the interests of the ‘regular’ dealers. The
testimony shows that during the 1903 session of the legisla-
ture several thousand dollars were spent by the association
through its agents in trying to prevent unfavorable legis-
lation. (d) The farmers’ grain and elevator companies
were the especial aversion of the Nebraska Grain Dealers
Association, and the latter exerted themselves greatly to
prevent the former from getting into, and doing business
in, this state. The railroad companies were labored with
to induce them to refuse sites for elevators to be put up
by farmers’ elevator companies. The members of the as-
sociation and other regular dealers refused to deal with
farmers who shipped their own grain, or with the farmers’
elevator companies, and also with any person who would
deal with such irregular dealers. (10) The evidence
shows that, by such means as the foregoing and other
means not herein mentioned, the said Nebraska Grain
Dealers Association attempted to, and did, in a large mea-
sure, fix and control the prices paid for grain throughout
this state; prevented competition in the grain business;
and largely monopolized the grain business in this state.
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(11) The evidence also shows that all of the defendants, ex-
cept the Holmquist Grain & Lumber Company and
William B. Banning, who had no notice of the taking of
the depositions in relation to the foregoing matters,
were members of said grain dealers association or reg-
ular dealers working in harmony therewith, and most
of the - defendants were active members in carrying
out the purposes and objects of said association. (12) I
also find from the evidence that said Nebraska Grain
Dealers Association was in existence and engaged in
carrying out the objects herein mentioned and described
at the time of the commencement of this action, and that
said defendants mentioned in the last paragraph were
then members of said association, giving it their aid and
assistance.”

The conclusions of law are stated by the referee in these
words: “On the whole case I conclude, as a matter of law,
that the plaintiff is entitled to have the temporary in-
junction or restraining order granted herein made per-

»petual, except in so far as it restrains the defendants from
soliciting or receiving rebates from any railroad company.
This exception is made for the reason that the evidence
does not show that the defendants, or either of them, was
soliciting or receiving a rebate from any railroad com-
pany or threatening to do so. Such decree should apply
to all the defendants, except the Holmquist Grain & Lum-
ber Company and William B. Banning, who had no notice
of the taking of the depositions which were taken on the
question of a combmatlon and conspiracy in restraint of
trade, and are therefore not bound by the evidence con-
tained in said depositions. As to them this action should
be dismissed without prejudice.”

1. The first exception to the report of the referee on
the part of the state is as follows: “Ixcepts to the con-
clusion of law that the case should be dismissed as to
the Holmquist Grain and Lumber Company and W. B.
Banning.” These defendants filed with the referee objec-
tions to the depositions so taken, and, of course, the depo-



660 NEBRASKA REPORTS. [Vor. 75

State v. Omaha Elevator Co.

sitions should have been suppressed as to those defend-
ants who were not notified of the time and place of taking
the same, and did not participate therein. This excep-
tion should therefore be overruled. The same objection
was made by the Peavey Elevator (‘fompany, American
Grain Company, Atlas Elevator Company, Anchor Grain
Company and Spelts Grain Company. The defendants
John T. Evans and the Evans Grain (‘fompany did not par-
ticipate in the taking of the depositions of the witnesses
Overton, Worral and Peavey, and had no notice that the
same would be taken. These were very important wit-
nesses for the state. The evidence should not be used
against these defendants, and without it the evidence of the
state is insufficient.

2. The second exception of the state to the report of the
referce is: “Excepts to the conclusion of law that the plain-
tiff is not entitled on the facts found by the referee to a
forfeiture of the corporate franchises of the defendant cor-
poration.”  Provision for forfeiture of corporate fran-
chises of corporations violating the laws against illegal
agreements and combinations in restraint of trade were en-
acted in the act of 1897, known as the “Gondring Act.”
(Laws 1897, ch. 79.) In our opinion upon the demurrer,
ante, p. 637, it was said:

“It is maintained by the defendants that the 1905 act
repealed in toto the Gondring act of 1897. With this con-
tention we agree, except that we are of the opinion that
the first section thereof still stands and may be used to
define and interpret the later act, as to what constitutes a
‘trust.’ ”

The discussion of this proposition by the referee in his
report is worthy of repetition here. He says: “The first
important question to determine is under what law or stat-
ute this proceeding is brought. The state contends that
it is brought and is maintainable under the act of 1897,
known as the ‘Gondring Act’ as well as under the act of
1905, know as the ‘Junkin Act’; and that under the former
act it is cntitled to have a forfeiture of the franchises
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of the defendant corporations declared. The defendants
contend that the action can only be maintained, if at all,
under the Junkin act, and that under it no forfeiture of
the franchises can be declared. In view of the findings of
fact hereinafter made, it becomes important to determine
this question. The Gondring act provides that any cor-
poration organized under a law of this state which vio-
lates any of the provisions of said act shall thereby forfeit
its charter and franchise, and its corporate existence shall
thereby cease and determine. This is a drastic provision,
and leaves no discretion in the courts. The Junkin act
provides ‘that any corporation * * * that shall have
been twice adjudged to have violated.the provisions of this
act by the final judgment of any court having jurisdiction
of the question in any civil suit or proceeding in which said
corporation * * * shall have been a party, who shall
thereafter violate this act, * * * shall no longer be
allowed to engage in business in this state; Provided, That
such prohibition shall only be enforced after such corpora-
tion * * * ghall have been enjoined against further
engaging in such business, on an information or suit
brought in a court of competent jurisdiction, by the at-
torney general in behalf of this state” And even then, if
the attorney general or the court should deem that the
interruption of the business of such corporation would
cause serious public loss or inconvenience, a limited or
conditional decree to take effect at a future day may be
entered by the court. In this respect the Junkin act is
.much milder and more favorable to offending corporations
than the Gondring act. It is perfectly plain that in this
respect the Junkin act, being the later act, repeals the
Gondring act, because both acts could not be in effect at
the same time in relation to the same offense. The- one
would nullify the other. And this court has held in this
case, as I understand it, that the Junkin act repeals all
of the Gondring act except the first section, which merely
defines what a trust is. But the state contends that, not-
withstanding the Junkin act may repeal the Gondring act
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as to future offenses, yet by virtue of section 2, chapter
88 of the Compiled Statutes 1903, there is a saving of all
causes of action which had accrued under the Gondring
act before the Junkin act went into effect, and that, there-
fore, the Gondring act applics to all offensive acts charged
in the petition which arose prior to July 1, 1905, when the
Junkin act went into effect. Section 2 of chapter 88, above
referred to, provides that ‘whencver a statute shall be re-
pealed, such repeal shall in no manner affect pending
actions founded thereon, nor causes of action not in suit
that acerued prior to any such repeal, except as may be

provided in such repealing statute.” Ann. St. 6966. The

question is: Does this saving statute continue the Gond-
ring act in force as to all acts committed in violation of it
prior to its repeal? In reference to said saving statute
this court, in Kleckner v. Turk, 45 Neb. 176, quoting from
Sutherland on Statutory Construction, says: ‘The legis-
lature has power to pass a general saving statute, which
shall have the force and effect to save rights and remedies,
except where the repealing statute itself shows that it
was not the intention of the legislature that such rights
and remedies should be saved.” So that, after all, it is a
question of what the legislature intended in each case that
determines the matter.

“The question then is: Did the legislature intend, in
enacting the Junkin bill, that all corporations which had,
prior to July 1, 1905, been in a combination or conspiracy
to restrain trade or control prices should be utterly de-
stroyed, while corporations guilty of exactly the same of-
fenses after July 1 should merely be enjoined from their
evil practices, but otherwise be permitted to continue in
their legitimate business undisturbed? Did the legislature
intend that one set of corporations should suffer utter ex-
tinction for doing what other corporations should merely
be restrained from doing if the court in its judgment
thought that the proper thing to do? It would not seem
that the legislature intended to discriminate so greatly
against one offender and in favor of another of exactly the

¥
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same offense. It would rather seem that the legislature,
in enacting the Junkin bill, intended to adopt and pursue a
radically different course toward such offenders from that
provided in the Gondring act; and there is no reason to
suppose that it intended to make so great a discrimination
between those who offended prior to a certain date and
those who offended subsequently to such time. If it had
intended to makeé such a distinction it would have given
some intimation of it in the new act itself. The mere
fact that the Junkin act only provides for the punishment
of those who violate its terins cannot be conclusive that
the intention was to punish those who had already of-
fended under the Gondring act; for if the Junkin act had
attempted to provide for the punishment of those who had
offended before it took effect, it would, in that respect,
have been an ex post facto law. When the Gondring act
' expired, the prosecution of all illegal acts committed under
it prior to the last year was barred by the statute of limita-
tions in any event; and the legislature, no doubt, thought
that, as no effective suits for the forfeiture of the charters
of offending corporations had bheen brought under the
Gondring act during the seven years of its existence, none
would be brought under it, even if left in force for another
year. Thercfore, it determined to do away with that act
entirely and enact one that stood some chance of enforce-
ment. The result was the passage of the Junkin act which
is much less drastic in that respeet than the other act.
Then, in order to make it effective, the legislature made an
appropriation of $10,000 for the enforcement of the Junkin
act, but made no provision whatever for the enforcement
of the Gondring act. This indicates very clearly which
act the legislature intended to be enforced. I am there-
fore of the opinion that the legislature did not intend
the saving statute above referred to to apply to the Gond-
ring act, and that said act was repealed as to causes of
action which had acerued under it as well as to future
causes of action. But, if T should be mistaken in that re-
spect, still I think it clear that this particular action
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can only be maintained, if at all, under the Junkin act.
From the allegations of its petition and from the re-
lief sought, it is plain that the state has elected to pro-
ceed under that act. It eannot procced under both acts
at the same time for the same offenses. For if the Gond-
ring act is in force and this action is brought under it
and the state has proved its case, then the only thing this
court can do is to put an end to the existence of the de-
fendant corporations. That is the express command of
the Gondring act, and the court has no discretion in the
matter. When the legislature speaks upon a matter
wholly within its jurisdiction, the courts have no discre-
tion but must enforce its commands. Stale v. Pennsyl-
vania & Ohio Canal ('o., 23 Ohio St. 121 ; United States ».
Trans-Missouri Freight Ass’n, 166 U. 8. 290. On the
other hand, if the Junkin act is in force and the defend-
ants are guilty of the acts charged, it is the duty of the
court to perpetually cnjoin them from the further com-
mission of such acts, unless the court think it would be
more injurious to the public to do so than to enter a con-
ditional decree to take cffect in the future, such as the
court may make under the Junkin act. But it is plain
that the court cannot enter such a decrec if it has already
put an end to the defendant corporations under the Gond-
ring act. The state cannot have destruction under the
one and restraint under the other. The two things are,
in their natures, incompatible; for, after a corporation
was destroyed and completely ended under the Gondring
act, how could it be perpetually enjoined from doing evil
under the Junkin act? The restraining power of this
court is not supposed to reach the dead.

“In its petition the state alleges the existence of a com-
bination and conspiracy in restraint of trade and com-
merce on the part of the defendants, which was in ex-
istence at the time the petition was filed, namely, August
2, 1905, over a month after the Junkin act went into ef-
fect. A temporary injunction was at that time asked
for and obtained restraining the defendants from further
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proceeding in the prosecution and carrying out of the al-
leged combination and conspiracy. The state was entitled
to an injunction only on the theory that the defendants
were guilty of the acts charged at the time of the bring-
ing of the suit; for it did not seek to enjoin the defend-
ants from doing somecthing that had already been done.
Furthermore, according to the allegations of the petition,
the combination and conspiracy that was in force amongst
the defendants when this action was brought was a com-
bination and conspiracy that had been in existence for
several years. It was one continuing conspiracy, and
this suit was brought to put an end to it by restraining
the defendants from further carrying it out. The state
could not cut it in two, and dispose of one part under the
Gondring act and the other part under the Junkin act.
Tt must be disposed of under the one act or the other.
While I do not think it would make any difference in this
case if it were otherwise, yet the authorities generally hold
that equity has no jurisdiction to dissolve and put an end
to corporations unless expressly authorized to do so by
statute. The proper and appropriate remedy for that
purpose is quo warranto. Clark, Corporations, p. 245-
248; 4 Am. & Eng. Ency. Law (1st. ed), 303-304; 5 Thomp-
son, Corporations, sec. 6,703. It is possible that, even at
common law, equity had the power to enjoin corporations
from committing acts injurious to the public welfare; but
that is quite a different matter from destroying them al-
together. Quo warranto was the only proper remedy
when that was the object in view. And, as we have seen,
injunction and quo warranto are incompatible in the same
action for the same offense.

“The Gondring act provides that, for a violation of any
of its provisions by any corporation, it shall be the duty of
the attorney general of the state to institute suit or quo
warranto procecdings in any county in this state in which
such corporation was organized, or is engaged in transact-
ing business, for the forfeiture of its charter rights and
" franchise, and the dissolution of its corporate existence.
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Section 704 of the code says that, when any persons within
this state, being incorporated, do or omit acts which
amount to a surrender or forfeiture of their rights and
privileges as a corporation, an information may be filed
against them. Section 707 says that such information
shall consist of a plain statement of the facts which con-
stitute the grounds of the proceeding, addressed to the
court, which shall stand for an original petition. Then,
after providing for the appearance of the defendant and a
trial, section 715 provides that, ‘if a corporation be found
* * * to have done acts which amount to a surrender
or forfeiture of its privileges, judgment shall be rendered
that such defendant be ousted, and altogether excluded
from such office, franchise, or privilege’ A plain, speedy
and adequate remedy is thus provided by statute by an
information in the nature of quo warranto for ousting and
putting an end to corporations violating the law. And
since the only remedy or penalty in a civil action provided
by the Gondring act is one of ouster and forfeiture of
franchise, without discretion on the part of the court, no
proceeding would be necessary or appropriate for that
purpose other than the one by the information provided
for by the statute. No equitable relief would be necessary
or appropriate, and, least of all, a perpetual injunetion
which could take effect only after the offending corpora-
tion had been put out of existence. It seems plain that if
the state had intended to proceed under the Gondring act
for a forfeiture of the franchises and existence of the de-
fendant corporations, it would have adopted the plain
remedy provided for that purpose by the statute, and
would not have resorted to equity, and asked for a per-
petual injunction, as it has done in this case.

“I therefore conclude that the state has elected to pro-
ceed under the Junkin act in this case, regardless of
whether the Gondring act has been repealed as to causes
of action which accrued under it while it was in force.”

3. The third and fourth exceptions of the state to the
report of the referee are: “(3) Excepts to the conclusion
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of law that the state is not entitled to an injunction re-
straining the defendants from soliciting or receiving re-
bates from the railroad companies. (4) Excepts to the
conclusion of fact that all the shippers similarly situated
were paid an elevator charge of 1} cents a hundred by
the railroads, and that such payment was not a rebate
forbidden by law.” The facts in regard to the elevator
charges were found by the referee as follows: “(1) On all
grain shipped from the terminal elevators in this state
to points on the Mississippi river, or beyond, which is
loaded into the cars from such elevator, an elevator charge
of 1} cents a hundred is paid to the elevator loading the
car by the railroad company receiving the grain for ship-
ment. (2) This practice is universal and is paid by all
railroads to all elevators under the same circumstances and
conditions. Tt is also paid to all shippers who load a car
load of grain into an outgoing car for such points at
places where there are terminal elevators. It is an open
rate to all and is included in the tariff sheet of some rail-
roads, notably, the Missouri Pacific and the Chicago &
Great Western, and is paid by them to all shippers
shipping grain over said roads to eastern and southern
points. (3) On through shipments, that is, on shipments
from within this state to points on the Mississippi river,
and beyond, which are not transferred through any ele-
vator in this state to any railroad in this state, no ele-
vator charge is paid from the railroad company carrying
the grain directly to any elevator company in this state.
In such cases the elevator charge is paid by the railroad
company to the consignee at the end of the shipment. So
that on all such shipments an elevator charge of 1} cents
a hundred is paid to some one. (4) On all purchases of
grain for shipment from this state to points on the Mis-
sissippi river, or beyond, in car load lots, this elevator
charge is taken into consideration. The purchasers in
Chicago and St. Louis at least, and doubtless others, desig-
nate in their bids whether or not they are to receive the
elevator charge. They bid 1} cents a hundred more for
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" grain when they are to receive such charge than when
they are not, and the senders of through-shipments get
1} cents a hundred more for their grain in the eastern
and southern markets than do the elevator companies who
receive such elevator charge. (5) The price received by
the producers of grain in this state is just the same
whether the grain is transferred through a terminal ele-
vator in this state which receives said elevator charge, or
whether it is shipped directly from the point of produc-
tion to the point of consignment in the east or south. (6)
According to the evidence in this case, the payment of this
elevator charge Dy the railroads practi¢ally amounts to a
reduction of the tariff rates as published of 11 cents a
hundred on all shipments to the eastern and southern mar-
kets, and the rate is open to all such shippers alike. (7)
But no such elevator charge is paid by the railroads on
shipments made from any point in this state to any point
in this state, whether the grain shipped passes through
an elevator or not. In such cases the regular tariff rates
are charged in all instances.”

His conclusion on these facts is supported by hlm with
the following reasons: “The question, then, is: Does the
acceptance of the 1} cents a hundred by the elevator com-
panies, defendants, in the manner and under the eircum-
stances above set forth, constitute the receipt and accept-
ance of a rebate under the provisions of section 14 of the
Junkin act? The practice of paying this elevation charge
has been in force about one year and a half, and was brought
about in the following manner: In the year 1899, F. H.
Peavy, of Minneapolis, made a contract with the Union Pa-
cific Railroad Company whereby he agreed to build a very
large elevator at Council Bluffs, Towa, at the terminus of the
Union Pacific Railroad, and there unload all the cars of
grain brought into Council Bluffs over the line of said
railroad company, for which service said railroad com-
pany agreed to pay said Peavy 11 cents a hundred on all
grain so unloaded from the cars of said railroad com-
pany into said elevator. This contract was carried out,
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said Peavy built the elevator and received from the rail-
road company the stipulated payment. "The other railroad
companies complained of this arrangement, for the reason,
as they contended, that it was an excessive charge for ele-
vation and amounted to giving a rebate from its regular
tariff rates by said railroad company to said Peavy, and
thus enabled him to pay more for grain than the shipper
over the other roads, who paid the regular tariff rates,
could afford to pay. The matter finally came before the
interstate commerce commission, which gave it a full
hearing, and on June 25, 1904, decided that the payment
of 1} cents a hundred for elevation by said railroad com-
pany to Peavy under said contract with him was not an un-
reasonable compensation for the services rendered, and
dismissed the complaint. 10 I. C. C. Rep. 309. At this
hearing -the other railroad companies insisted that, if the .
Union Pacific Railroad Company was allowed to pay such
charge, they would be compelled to do the same thing. To
quote from the opinion of the interstate commerce com-
mission: ‘They (the other railroads) say, and this is per-
haps the main ground of their objection, that if these
charges are not unlawful, and the Union Pacific continues
the arrangement indefinitely, they will be obliged to make
similar allowance for a like service at points where the
transfer of grain may by them be deemed necessary.” The
commission then quotes from the brief of the other rail-
roads as follows: ‘If the allowance be permitted to stand
the other railroads in the competitive territory must
necessarily meet it in dealing with their patrons, or suffer
their patrons and themselves to be placed at a constant
disadvantage, with the tendency of creating in their terri-
tory a grain-buying monopoly in favor of the Peavy ele-
vator, and a grain-haul monopoly in favor of the Union
Pacific Railroad Company.”’ The commission saw that
such practice on the part of the Union Pacific would prob-
ably result in forcing the other roads to grant a like privi-
lege to their customers; for the commission say: ‘Granted
that the allowance to Peavy & Co. places these other cai-



670 NEBRASKA REPORTS. [VoL. 75

State v. Omaha Elevator Co.

" riers and grain dealers on their lines at some commercial
disadvantage, that it introduces an element of competi-
tion which they will be forced to equalize—and that would
seem to be its character so far as rival roads are con-
cerned—on what theory can the commission interfere so
long as the obligations of the Union Pacific to its own
shippers are not disregarded? Plainly, as it seems to us,
the indirect effect of the arrangement upon other lines or
those who patronize them, whatever that effect may be, is
no more a violation of the act than would be a reduction
of the rate by the Union Pacific which a competing road, in
justice to its shippers or in its own interest, might feel
compelled to meet. Any resulting injury or detriment to
rival carriers is something which the law does not, and,
perhaps, should not, seek to prevent.” As the commission
refused to declare the payment by the Union Pacific to
Peavy unlawful, but permitted its continuation, the other
roads, as predicted by the commission, were forced to
grant the same concession to shippers on their lines.
Peavy & Co. were themselves extensive purchasers of
grain, and were the owners of 60 per cent. of the grain
loaded into their elevator by the Union Pacific, on which
they received the elevator charge the same as on grain
not owned by them. The other railroad companies, in
order to equalize matters with the owners of elevators and
shippers along their lines, were compelled to grant, and
did grant, them the same privilege enjoyed by Peavy & Co.
on the Union Pacific. Such was the origin and cause of
said practice on the part of the other railroads. It was
brought about by competition, and not by favoritism to
the defendants. If it is lawful for the Union Pacific to
pay such elevator charge to Peavy & Co., it must be law-
ful for other railroad companies to pay other elevator
companies on their lines the same charge for the same
service. And if it is lawful for the railroad companies to
pay it, then, it must be lawful for the defendants to re-
ceive it. The fact that all the roads, except the Union
‘Pacific, on grain elevated into the Peavy elevator at Coun-
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cil Bluffs, pay the elevator charge to the elevator loading
their cars for the east and south, instead of to the elevator
unloading their cars, is a matter of no consequence.
Practically all the grain unloaded from the Union Pacific
into the Peavy elevator goes east and south, and it is
with such shipments that the other roads have to compete.
So they all pay the elevator charge on the same class
of shipments only. And it amounts to the same thing
with the elevator companies; for, in order to load cars
going east and south, they must unload cars coming from
other directions. The interstate commerce commission
found, as a matter of fact, that the Peavy company did
not receive any elevator charge from the other roads on
outgoing shipments of the grain shipped in by the Union
Pacific Railroad Company. - So that on such grain the
Peavy company only receives the one charge for elevation,
the same as the other roads on grain shipped east and
south by them. The action of the railroad companies
merely equalizes the matter between all shippers sending
grain east and south from Missouri river points, or ter-
minal points in this state. The Peavy elevator at Council
Bluffs is now owned by the defendant Omaha Elevator
Company, which has succeeded to the rights of Peavy
under his contract with the Union Pacific. As its ter-
minal elevator is at Council Bluffs, Towa, outside of the
jurisdiction of this court, it was conceded by the state, on
the argument, that what it did at its elevator in Towa could
not be a violation of the Junkin act. It seems to me
equally clear that what the railroad companies in this
state are forced to do by competition with a concern out-
side of this state and of the jurisdiction of this court can-
not be a violation of the Junkin act, when they treat all
persons engaged in the same business, under the same cir-
cumstances, exactly alike.” ,
The referee declined to determine whether this court
has jurisdiction over the question discussed.
Tt is contended that these elevator charges affect only in-

terstate commerce, which is wholly left to congress to regu-
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late; and that this court is without jurisdiction in the
matter. There seems to be merit in this contention. The
argument is that the allowance of the elevator charges
to shippers affects the price paid for grain in this state
and gives to some shippers advantage over others. We
do not quite see how this is true, since, as shown hy the
referee, these charges are not allowed except to terminal
elevators, and all buyers of grain in this state for export
are on an exact equality; bat, if it were true, it would not
help matters at all to restrain those operating elevators
in this state from receiving these charges, while the cle-
vators of Council Bluffs and Mississippi river points con-
tinue to allow them. The whole matter, it scems, is
proper for interstate regulation, and the interstate com-
merce commission has justly assumed control of it,

4. The defendants insist that the evidence is not suf-
ficient to support the general findings of fact against
them. We think that, upon the evidence as it was sub-
mitted to the referee, the findings of fact are justified, for
the reasons stated by the referee in his report. After the
report of the referee was submitted to the court, some of the
defendants, by written motion, requested the court to re-
mand the case to the referee, “with instructions to receive
such legal evidence as may be offered by defendants to
prove their claim that, prior to the taking effect of the
Junkin law, there was an arrangement and intent to com-
ply therewith, and to dissolve the Nebraska Grain Dealers
Association, and to refrain from any violation of said law,
and that said law has not been violated,” and to make a
further report of findings of fact and conclusions of law.
This was not allowed by the court: First, because the de-
fendants had ample opportunity before the referee to make
such showing as the facts would warrant, and, while it is
undoubtedly within the discretion of the court to reopen
the case and to allow further evidence to be taken, this
should only be done when it is made plainly to appear
that the interests of justice require it; second, the further
proof that the defendants proposed to offer was not of such



VoL. 75] JANUARY TERM, 1906. 673

State v. Omaha Elevator Co.

a nature as to change the result. The constitution of the
Nebraska Grain Dealers Association provided: “The as-
sociation shall continue in force until dissolved by a ma-
jority of the members in full standing at time of such
action.” And article 8 of the by-laws provided: “Any
member desiring to withdraw from the association must
pay all dues, assessments or fines against him, and give the
secretary thirty days’ notice of his intention to withdraw.”
The defendants had been members of this association for
several years. An affidavit was filed in support of their
motion, in which the affiant testifies that he is “an attor-
ney for a portion of the defendants,” and has been their
attorney for several years last past, and that a few years
ago he advised his clients that all of the various statutes
of Nebraska purporting to affect grain dealers were in-
valid; that it has since been determined that one of the
acts is valid, and that he believes that all of the others are
invalid. He says that, if his clients have violated the
Junkin act, the blame should rest upon him, and not upon
his clients. He also testifies that he is advised, and be-
lieves the fact to be, that a few years ago the officers of
the Nebraska Grain Dealers Association counseled with
‘an attorney, who was recognized by the bar and by this
court as an able lawyer, “and was adviscd by him that
none of the acts of the association violated any law of Ne-
braska.” IIe says that after the Junkin law was enacted,
and before it took effect, his clients called on him for an
opinion as to the law, and that he advised them that the
law was valid; that he then had frequent con.crences with
his clients as to the terms of the law, with the end in view
that none of its provisions should be violated and that he
advised the dissolution of the Nebraska Grain Dealers As-
sociation; that in June another conference was held, at-
tended by some of the defendants and by attorneys
representing a majority of the defendants, and at that con-
ference it was determined to dissolve the Nebraska Grain
Dealers Association, and that preliminary steps were then
taken in that direction, and that it was determined that
46
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when the law took effect “the greatest care should be taken
by every one to see that none of its provisions should be
violated either in letter or in spirit”; that he advised his
clients to withdraw from the association, and was after-
wards informed by them and by the secretary of the asso-
ciation that they had done so; that he believes that other
defendants withdrew, “but some remained in, giving as

" their reason their belief that all should remain in and
help effect a formal and official dissolution.” Other mat-
ters are stated by him in the affidavit, upon information
and belief, which would tend to indicate that some of the
defendants, at least, were in good faith intending to com-
ply with the Junkin act when the same took effect. From
our knowledge of the character and standing of the mem-
ber of the bar who makes this affidavit, we have entire
confidence in the representations made by him. In view,
however, of the relations of these defendants with the Ne-
braska Grain Dealers Association, as shown by the fore-
going extracts from their constitution and by-laws, and
considering their long connection with that association
and operations under its provisions, it would seem that
it would require an unequivocal showing of the acts done
by the defendant, amounting to a severance of their rela-
tions with the association, to justify this court in holding
that the injunction in this case was unnecessary and
ought not to have been granted, and to relieve the defend-
ants from the costs of these proceedings. The affidavit
fails to show affirmatively any such action on the part of
the defendants, and so states no sufficient reason for re-
opening the case.

5. Another exception to the findings of the referee is
predicated upon the assertion that the referee considered
certain evidence given by one witness as the evidence of
another witness; that is, that the referee was mistaken as
to the witness who gave the particular evidence in ques-
tion, and that the witness who was supposed by the referee
to have given the evidence was never a member of the
Nebraska Grain Dealers Association, and was not in such
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a position to know the facts as that lis evidence should be
given the weight given it by the referee. To set out in full
the condition of the record as bearing upon this cbjection
would add considerably to a discussion already quite ex-
tended, and from the view we take of the case, already
indicated, such discussion is unnecessary. It is sufficient
to say that, even if the evidence in question were wholly
omitted from the record, we would not consider that
there is such a failure of evidence as to require us to set
aside the report of the referee.

6. Another ground for objection to the report of the
referee is predicated upon the following language quoted
in his report: “In a civil action there cannot be a presump-
tion in favor of the innocence of parties who are proved
to have been guilty of illegal acts for a number of years,
and up to a very short time before the commencement of
the action.” If this language of the referce were sepa-
rated from the context of his report, it might be thought
to be technically incorrect. There is, of course, no pre-
sumption in law that one who has committed a crime will
commit another crime if he has opportunity; that is, no
such presumption could be used against him upon a trial
for the second crime. But, when we take the whole lan-
guage of the report together, it seems clear that the idea
of the referee is correct as applied to this case. The de-
fendants had for several years been engaged in a course
of conduct which. was made unlawful by the act which took
effect July 1, 1905. They made use of an association
which they formed to further and carry out a design made
unlawful by this act. By the terms of their agreement in
forming this association they were to continue as its mem-
bers and assist in those methods until certain thines speci-
fied in their agrecement were done by them to terminate
their connection with the association. Under these cir-
cumstances, it devolved upon them to affirmatively show
that they had done those things necessary to terminate
their connection with the association, and that there was
no mecessity for the interposition of the court, in the
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method pointed out by the act itself, to prevent a contin-
uance of those things which the act made unlawful.

We think that the findings of the referee are supported
by the evidence, and his conclusions are justified. The ac-
tion, however, for the reasons stated, should be dismissed
without prejudice as to the defendants, the Holmquist
Grain and Lumber Company, William B. Banning, Peavey
Elevator Company, American Grain Company, Atlas Ele-
vator Company, Anchor Grain Company, Spelts Grain
Company, Evans Grain Company, and John T. Evans.

JUDGMENT ACCORDINGLY,

ALONZO L. CLARK, APPELLEE, V. ALICE PARKS ET AL., APPEL-
LANTS.

Fep FEBrUARY 8, 1906. No. 13,972,

Judgment: COLLATERAL ATTACK. A judgment by a district court
in conformity with a permissible interpretation of an obscure or
ambiguous mandate from this court is not subject to collateral
attack. ’

APPEAL from the district court for Adams county: Ep. L.
ADAMS, JUDGE. Affirmed.

Batty & Dungan, for appellants.

John C. Stevens, contra.

Awmss, C.

This case comes here upon a petition and answer, and
a bill of exceptions containing a stipulation of facts only,
by which are disclosed the following state of facts. George
W. Parks died intestate, and the owner of a tract of land
in Adams county, Nebraska, then and previously occupied
by himself and family as a homestead. He left surviving
him two minor and eight adult children by a deceased
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wife, and a widow and three minor children by a subse-
quent marriage. Among his papers and effects were
found, after his death, two deeds executed by him in due
form of law, and each purporting to convey one-half the
land to one of the first mentioned minors. Shortly after-
wards the deeds were filed for record in the office of the
register of deeds of the county, and a joint action to set
aside and cancel them, as being without consideration, and
as not having been delivered during the lifetime of the pur-
ported grantor, was begun in the district court for the
county by the widow and the administraior of the deceased
and by all the heirs at law of the deceased, except the
purported grantees, against the latter. Those of the plain-
tiffs who were minors appeared by their next friend and
guardian, and the defendants by Mr. John C. Stevens as
their guardian ad litem, and the suit proceeded to trial and
a judgment for the plaintiffs, from which an appeal was
prosecuted by the defendants to this court. The case was
disposed of here at the January term, 1900, pursuant to a
written stipulation by counsel filed with the clerk, in con-
sideration of which the court, as recited by its mandate,
afterwards duly transmitted -to the district court, ad-
judged that the appeal be dismissed at the costs of the ap-
pellees (plaintiffs below), “and that the costs of the case
shall be paid by the estate of George W. Parks, deceased,
and that the decree from which said appeal was procured
shall remain in full force as if no appeal had been pro-
cured, and that the attorney’s fees, of one John C. Stevens,
Esq., representing the guardian of, and the minor heirs,
shall be fixed by the judge of the tenth judicial district
of Nebraska, in and for Adams county therein, and paid
from the estate of George W. Parks, deceased, and judg-
ment accordingly rendered,” and the cause was remanded
for further proceedings pursuant to such directions, and
«gecording to right and justice and the laws of the state
of Nebraska.” Upon the receipt of this mandate the dis-
trict court on the 4th day of April, 1900, assessed the
amount of Stevens’ recovery at $150 and adjudged the
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same to be a lien upon the premises in controversy. From
this judgment no proceedings in appeal or error were ever
prosecuted, and Stevens assigned his lien to the plaintift
who later began this action for its foreclosure and ob-
tained a decree to that effect, and for the sale of the
Premises for its satisfaction, from which this appeal was
taken. '

The contention of appellant is that the judgment ap-
pealed from, in so far as it assumes to adjudge a lien
upon the lands, is in excess of the authority conferred by
the mandate, and that the latter was the sole source of
Jurisdiction for the rendition of any judgment at all, and
that as to the excess the judgment is wholly void and
open to collateral attack; but the appellee argues that the
judgment is, at most, only erroneous and could have been
successfully impeached, if at all, by direct proceedings
in error or by appeal. The judgment and mandate of this
court appear to have been inconsiderately rendered “as per
stipulation,” and the judges are not responsible for their
ambiguity. Nevertheless they are in the form and have
the force and effect of judicial acts, and were mandatory
upon the judge of the district court, who was bound to
interpret them and to take such action upon them as they
scemed to him to require. Can it be said that his inter-
pretation of them is so obviously variant from their mean-
ing as to render his judgment, consequent thereon, abso-
lutely void and open to collateral attack, as is attempted
in the present case? We think not. There is at least
equal, and we think greater difficulty with the construc-
tion proposed by the appellants. Let us see: The admin-
istrator was but a nominal party to the former action in
which he had, and could have had, no interest or concern.
The law did not give him possession of the homestead or
charge him with any duty concerning it. He could not
have distributed it to the heirs of the deceased or have im-
pounded it for the benefit of creditors. He was not only
not charged with the duty of defending it or the posses-
sion of it for the benefit of the widow and minor children
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of the deceased, but if he had done so at the expense of
his trust he would have rendered himself liable by so doing,
both civilly and criminally. But the mandate (man-
damus), imperatively required the district judge not only
to ascertain the amount due Stevens for attorney’s fees,
but to adjudge somebody or something to pay it. Who or
what should it have been? Certainly not the general es-
tate of the decedent which was distributable to creditors
and to the widow and heirs at law in equal proportions.
We think that a more reasonable view was taken by the
district judge, namely, that by the expression, “the estate
of George W. Parks,” found in the mandate, was meant
so much or such part of that estate as was the subject of
litigation and before the court, and that since there was
no party before the court who could by any possibility
be held personally liable for the attorney’s fees of Stevens,
or against whom a judgment not void on its face could
have been rendered, the requirement to “render a judg-
ment”’ for said fees intended a judgment against the home-
stead. If, however, this latter interpretation is not cor-
rect or if, in other words, the court was mistaken as to
the meaning and legal effect or even the validity of the
mandate, he was guilty of such a fault only as may inter-
vene in the construction of any document in the trial of
any action, and his judgment, as in other such cases, is
merely erroneous, but not void and not subject to collat-
eral attack.

We therefore recommend that the judgment of the dis-
trict court be affirmed.

LertoN and OLbHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be '

AFFIRMED,
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SHACKLEFORD & DICKEY V. INDEMNITY FIRE INSURANCE
COMPANY.

FrLep FEBRUARY 8, 1906. No. 13,988.

Iusurance: AUTHORITY OF AGENT, From the mere fact that one deliv-
ered a policy of fire insurance, in the preparation or execution
of which he did not participate, and is not shown to have been
authorized to participate, it cannot be inferred that he had
authority to modify the contract or to waive any of its covenants
or stipulations.

ERROR to the district court for Douglas county : EDMUND
M. BARTLETT, JUDGE. Affirmed.

Cunningham R. Scott and E. H. Secott, for plaintiffs in
error.

Mc@Gilton, Gaines & Storey and E. R. Duffie, contra.

Axzs, C.

The defendant in error, which was also defendaunt below,
issued and delivered to the plaintiffs a policy of fire in-
surance on certain personal property to he anl remain
in force during a certain interval of time while the prop-
erty should be contained in a certain building at 1510
California street, in the city of Omaha, “and not else-
where.” The policy stipulated that it should “not be valid
until countersigned by the duly authorized agent of the
the company at Omaha, Neb.,” and it was countersigned
by one C. D. Mullen as such agent, but was delivered to
the plaintiffs by one Charles O. Talmage in exchange for a
like policy on the same property previously issued through
the same agency by another company. At the time of the
delivery of the first mentioned policy, Talmage agreed
that the premium thereon should be satisfied by the appli-
cation thereto of the amount of wnearned premium to
which the plaintiffs were entitled on the policy taken up,
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and it does not appear that there was any otler pay-
ment of premium on the new policy. This transaction
was on the 25th day of March, 1902, and the period of in-
surance recited in the contract was of one year from that
date. Shortly before the first day of May, 1902, the plain-
tiffs told Talmage that they intended to remove the in-
sured property on that date to another building situated
on a different street in the city, and that they should want
insurance, after the removal, in the new location. To this
Talmage replied that he would leave the policy with the
plaintiffs, and that when they moved he would have it
fixed so that it would be good at the new place. He said:
“All right, go ahead and move, and I will see that your
transfer is made, when your property is moved,” he says,
“T will see to it.”

Q. “Is that all that he said?”

A. “Well, that is about all that I recollect in regard to
» * * *

Q. “What was said?”

A. “I said: ‘Mr. Talmage, we have begun to move, and
we will have everything moved by the first of May,’ I says,
‘we have to give possession in here, the property is sold
where we are, and we will have everything on the grounds
up there by the first of May, and I want our insurance
transferred by the first day of May,’ I says, ‘we will stand
less risk at that time than any other time, and we will have
to have everything away from here by the first, and so I
want the transfer made by the first’; and he said : ‘All right,
I will see to it, now give yourselves no uneasiness or any-
thing about it,” he says ‘I will see to it myself and see that
your transfer is made by the first day of May.””

The foregoing is the substance of all the evidence upon
this branch of the case, and from it we are unable to infer
with any degree of certainty what were the relations of
Talmage with the defendant company. He does not ap-
pear to have written or signed the instrument, or to have
joined or participated in so doing, or to have received, or
to have been authorized to receive, the premium upon that

it.
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or any other policy issued by this or any other company,
nor did he promise to make any indorsement upon the in-
strument, or enter on behalf of the company or otherwise
into any contract or stipulation with reference to it or to
the removal. His sole promise was that he would see to
it himself “and see that your transfer is made by the first
day of May,” that is, that he would see that it was done,
not that he would do it. But if he had promised to do the
act himself, such promise would have been no evidence of
authority. All that is shown that he ever did do on the
behalf of the company, or, perhaps, on the behalf of the
authorized and contracting agent of the company, was to
deliver the policy in question and receive from the insured
the former policy of the other company, and so far as we
know, that was all he ever was employed or authorized to
do. The policy remained in the possession of the plain-
tiffs, and was never by them presented to Talmage, or .
to anyone else, for the purpose of having any indorsement
made upon it, or for the purpose of having it reformed
or modified in any way or manner, and it is the settled
law that without modification or reformation, or some-
thing equivalent thereto, it ceased to be operative or in
force upon the removal of the property from the building
described in it. Burlington Ins. Co. v. Campbell, 42 Neb.
208; Davison v. London Fire Ins. Co., 189 Pa. St. 132.
The mere fact that the company was. charged through Tal-
mage with knowledge of the removal after it took place,
if it were so charged, which we do not decide, and that it
remained quiescent, was insufficient to revive its liability.
The contract was terminated by the fact of removal, and
it could have regained vitality only from some affirmative
act by or on behalf of the company equivalent to the mak-
ing of a new contract of insurance. Davison v. London
Fire Ins. Co., supra; Connecticut Ins. Co. v. Smith, 10
Colo. App. 121; English v. Franklin Fire Ins. Co., 55 Mich.
273. All the foregoing facts were disclosed by the evidence
offered on behalf of the plaintiffs in an action on the policy
for a loss occurring after the removal, at the conclusion
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of which the court instructed a verdict for the defendant.
We recommend that the judgment be affirmed.

LerToN and OLpHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be

AFFIRMED.

GAMMEL BOOK COMPANY V. CLARENCE S. PAINE ET AL.
F1i.ep FEBRUARY 8, 1906. No. 14,084.

1. Assignee: LiaBrLrTy. The contract and transaction set out in the
opinion, held not to constitute an assumption of liability to the
plaintiff by one who had purchased the interest of a person with
whom the plaintiff had contracted.

2. Instructions discussed, and held not to be, under the circumstances,
erroneous.

3. Evidence examined, and held to support the verdict. .

ErroR to the district court for Douglas county: LEE S.
ESTELLE, JUDGE. Affirmed. :

T. W. Blackburn, for plaintiff in error.

W. A. Saunders, contra.

AMES, C.

In December, 1900, Paine and Lindsey entered into a
written contract with the plaintiff book company, by the
terms of which it was stipulated that in consideration
for the use of the name of the Gammel Book Company, as
publisher, the furnishing of a room for transacting the
business, and the transfer to Paine and Lindsey of its in-
terest in the “Biographical History of Texas Counties”
and “The Bench and Bar of Texas,” two publications
thitherto undertaken by the plaintiff, and the transfer to
Paine and Lindsey of all the contracts, engravings, plates,
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data, biographies, etc., connected with these works, Paine
and Lindsey agreed (1) energeticaly to push the sale of
the proposed “Illustrated History of Texas” until a
thorough canvass of the state should have been made; (2)
to pay to the party of the first part 10 per cent. of all cash
received from the sale of the books, and 10 per cent. of all
cash received on orders for steel plates to be used therein;
(3) to deposit with the plaintiff $5 out of the first pay-
ment made on each contract up to $5,000; (4) to assume
all obligations incurred by the plaintiff in connection with
“Biographical History of Texas Counties” and “Bench and
Bar of Texas,” for which orders to the amount of $3,350
had been taken; (5) to pay plaintiff $2,000 for these orders
upon completion of the work. Incidentally it was also
agreed that certain correspondence should be conducted
by the plaintiff; that neither party should engage in a
similar work, and that both sides should mutually assist
each other in prosecuting the enterprise.

In February, 1902, Lindsey entered into a contract with
Jacob H. North, of which the following preamble and stipu-
lations are sufficient for the understanding of this case so
far as respects North: “Whereas, Clarence S. Paine and
J. Clyde Lindsey are equal partners in the publishing and
engraving business under the firm name and style of West-
ern Publishing and Engraving- Company, and are the
owners and holders of a large number of contracts with
individuals for subscription to books known as ‘History
of Nebraska,” ‘History of South Dakota,’ and ‘History of
Texas,” contracts for steel plate work and engravings to be
placed in said books, together with a large number of steel
plates, copper plates, engravings, and other contracts and
personal property. And, whereas, J. Clyde Lindsey is will-
ing to sell all his right, title, claim, or interest in said firm
and the assets thereof, and to turn over all contracts in
his possession or under his control for the History of Ne-
braska, History of South Dakota, and History of Texas,
and all steel or copper plates and engravings to be used
in said books, all photographs, biographies, biographieal
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data, all impressions and engravings, that are now in his
possession or under his control, contracts for steel and cop-
per plate engravings, all books of account or memoranda,
all promissory notes or evidence of indebtedness to said
firm, and surrender transportation for himself and J. C.
Knowles on the Union Pacific and Burlington & Missouri
River and Elkhorn railroads, one copy holder, one table,
and all contracts for the publication of the History of Ne-
braska, South Dakota, and Texas, together with the good-
will connected with said business, for the sum of seven
hundred ($700) dollars: and, whereas, said Jacob H. North
is willing to pay said seven hundred ($700) dollars for the
above:

 “Therefore, it is agreed by and between the said J. Clyde
Lindsey, party of the first part, and Jacob H. North, party
of the second part, that said J. Clyde Lindsey does hereby,
and by these presents does sell, assign, and transfer unto
Jacob H. North all his right, title, claim, lien, or interest
in and to the business of Paine & Lindsey or the Western
Publishing and Engraving Company, and to the assets of
said firm, and to all business relating to plate contracts
for steel or copper plates, the impressions from which are
to be used in the History of Nebraska, History of South
Dakota, and History of Texas, that are now owned or
claimed by the party of the first part, either as an in-
dividual or as a partner in the firm of Western Publishing
and Engraving Company, all steel or copper plates and im-
pressions or engravings, prints, biographies, photographs,
biographical data, all books of account or memoranda,
promissory notes or evidences of indebtedness or accounts
and bills due said firm, and the good will of all said busi-
ness, and surrender transportation for himself and J. C.
Knowles on the Union Pacific and Burlington & Missouri
River and Elkhorn railroads, one copy holder, one table, all
his interest in the contracts for the publishing of the His-
tory of Nebraska, History of Texas, and History of South
Dakota, and all contracts with Jacob North & (o, Henry
Taylor, Jr., & Co., E, G, Williams & Bro. and Barnes-
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Crosby & Co., all of which are hereby sold and assigned
to said Jacob H. North. The plate contracts which are
assigned are sct forth in the paper hereto attached and
marked exhibit A, and the amount set opposite each name
is the amount due and unpaid from the persons whose
names are set opposite said amounts.”

North agreed to pay as a part of the price of his pur-
chase certain indebtedness of Lindsey, or of the Western
Publishing and Engraving Company, to third persons, but
the plaintiff was not mentioned, and North testifies, with-
out contradiction, that at the time he was ignorant of
the existence of the contract between it and Paine and
Lindsey. This action was brought by the plaintiff against
Paine and Lindsey and North to recover damages for an
alleged breach of the latter mentioned contract. North
was made defendant upon the ground that by reason of
his contract with Lindsey he had been substituted for, and
assumed the obligations of, the latter in the contract be-
tween the plaintiff and Paine and Lindsey. There is noth-
ing in the contract of North having that purport or effect,
and we think ‘the trial court was right in holding that
there is nothing in the evidence or the circumstances of the
transaction by which such a claim can be supported, and
in directing a verdict in his favor. The same we think is
true of affidavits in support of a motion for a new trial
for newly discovered evidence as against North. A recital
of the facts and circumstances sufficient for an exposition
of the theory of the plaintiff upon this point would extend
this opinion to a length which, we think, would be out of
proportion to its importance, and it must suffice to say that
the conclusion at which we have arrived is founded upon
as thorough and careful an examination of the record as
we have been able to give it.

Lindsey was not served and did not appear in the action.
Paine answered, denying the breaches of contract alleged
in the petition, and alleging breaches by the plaintiff, for
which he prayed damages. The evidence, both upon the
issues tendered by the petition and upon those tendered
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by the answer, was conflicting, and the jury returned a
verdict for the defendant, assessing his damages at one
dollar. It is complained that the court instructed the jury
that they should determine “whether the plaintiff, the Gam-
mel Book Company, or Clarence S. Paine violated the
terms of the contract,” instead of whether the partner-
ship of which Paine was a member had done 80, but we
thifk that the error, if any, upon this record, was formal
only and could not have misled the jury. Paine was the
only member of his firm active in the transaction, and, al-
though in strict, technical legal phrase his sins of com-
mission or omission, if any, were those of his partnership
and properly describable as such, it was not only not ob-
jectionable to direct attention to his own personal conduct
in the matter, but an instruction so framed as to have in-
timated that the partnership might have been otherwise
guilty of some misconduct subjecting it to liability would
have lacked support by the evidence and might have been
prejudicially misleading.

A large number of exceptions were taken to rulings with
respect to the admission and rejection of evidence offered
as tending to prove breaches of the contract by the plaintiff
or excuses by the defendant for nonperformance. Tt would
be a tedious and profitless task to set them forth and dis-
cuss them seriatim. Indeed, it is a task which counsel for
the plaintiff did not undertake in his brief or argument,
except in the shortest and most perfunctory manner, which
has not impressed us with the idea that any of them was
so far erroneous, if at all so, as to be likely to have diverted
the minds of the jury from the real issues, or to have led
to the misapprehension of any evidence, pertinent or other-
wise, to their determination. In short, the case appears to
us to have been carefully and fairly tried without the inter-
vention of any serious error, and the verdict seems to be
fully supported by the evidence, and we recommend that
the judgment be affirmed. '

OLpHEAM, C., concurs.
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By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district

court be
AFFIRMED.,

ELEANOR GETCHELL, APPELLEE, V. Liss ROBERTS ET AL.;j
JusTIN B. PORTER, APPELLANT.

Frep FesrUARY 8, 1906. No. 14,111,

Sberiff’s Deed: PrIORITIES. It is well settled in this state that a sher-
iff’s deed takes precedence from the date of its record of all out-
standing conveyances and incumbrances executed by the judgment
debtor which were not recorded and of which the purchaser had
no actual notice.

APPEAL from the district court for Dawes county: WIL-
LiAM H. WESTOVER, JUDGE. Affirmed.

Justin H. Porter and A. G. Fisher, for appellant.
A. W. Crites, contra.

AMmEs, C.

Plaintiff was the owner of a mortgage executed by one
Dennis Regan upon a tract of land owned by him. After
the death of Regan, the plaintiff began an action against
the heirs of the mortgagor for the foreclosure of the mort-
gage, which action proceeded regularly to decree and a sale,
at which the plaintiff became the purchaser for a sum ex-
ceeding the mortgage debt. The sale was duly confirmed,
and a deed of the premises executed and delivered by the
sheriff to the purchaser, who made the same of record in
the county, and paid the excess of purchase money to the
defendants in the action. During the progress of all these
proceedings the premises were vacant and unoccupied, and
the record title and right of possession was in the deceased
mortgagor. Thus far the facts are not in d'ispute. After
the execution and record of the sheriff’s deed, Justin E.
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Porter took possession of the land, claiming a right thereto
under an unrecorded lease executed by the mortgagor to
one Roberts, and by Roberts assigned to one McDowell, and
by the latter assigned to Porter. This action is prose-
cuted to obtain a decree quieting title in the plaintiff
against all three of these persons, the petition alleging
among other things, that she had at no time until after the
conclusion of the foreclosure proceedings knowledge or no-
tice of the lease. Roberts and McDowell disclaimed, but
Porter answered, pleading the lease, the nominal term of
which had not expired. There was a trial and a decree for
the plaintiff, and the defendant appeals.

There are various issues made by the pleadings and dis-
cussed in the briefs as to an alleged abandonment of the
lease, and as to forfeiture for breach of its conditions by
the lessee or his assignees, which we refrain from discuss-
ing, because we are satisfied from an examination of the
evidence that the plaintiff’s foreclosure was begun and com-
pleted in good faith and without any knowledge or notice
of the existence of the lease. It is well settled in this state
that, under such circumstances, a sheriff’s deed takes
precedence from the date of its record of all outstanding
conveyances and incumbrances executed by the mortgagor
which were not recorded and of which the execution pur-
chaser had no actual notice. Metz v. State Bank, 7 Neb.
165; Mansfield v. Gregory, 11 Neb. 297 ; Hubbart v. Walker,
19 Neb. 94; Sheasley v. Keens, 4 Neb. 57.

We recommend, therefore, that the judgment of the dis-
trict court be affirmed.

OLpHAM, C., concurs.
By the Court: For the reasons stated in the foregoing

opinion, it is ordered that the judgment of the district
court be

AFFIRMED,

47
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Yeiser v. Portsmouth Savings Bank.

HeTTie L. YEISER ET AL. V. PORTSMOUTH SAVINGS BANK
ET AL.

Frep FEBRUARY 8, 1906. No. 14,133,

Equity: Executory CoNTRACT: FORFEITURE. A court of equity will
not enforce against a vendee a technical forfeiture of an execu-
tory contract for the sale of land, if the defendant offers to do
equity in consideration of being restored to his contractual
rights,

ERROR to the district court for Douglas county: L S.
ESTELLE, JUDGE. [Reversed.

John O. Yeiser, for plaintiffs in error.
T. B. Dysart and William Baird & Sons, contra.

AMmEs, C.

The plaintiff, the Portsmouth Savings Bank, a corpora-
tion, obtained title to a certain city lot in the city of Omaha
under a deed conveying the same in fee simple, subject to
certain conditions with reference to the possession of en-
joyment of the same for the term of 15 years from the date
of the instrument, August 1, 1889, which affected the title
to the lot as an incumbrance thereon. On the 13th day
of March, 1899, the plaintiff entered into a written con-
tract for the sale of the lot to one John Ruthven for the
sum of $1,800, payable $50 cash in hand and the residue
in monthly instalmeénts of $25 each, such instalments to
include interest on the principal sum unpaid at the rate
of 5 per cent. per annum, with the further provision that
any larger sum or the whole of the unpaid principal might
be paid by the purchaser at any time, and that upon the
payment of the whole amount of the purchase price, and in-
terest, the plaintiff would convey the lot to the purchaser
or his assigns by a good and sufficient warranty deed-in
fee simple and free from incumbrances, but providing for
forfeiture in case of default in the payment of any monthly
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instalment ‘as stipulated. Ruthven entered into and re-
mained in the possession of the premises, making the pay-
ments reserved in the contract, until the 13th day of June,
1900, when he sold and assigned his interest in the premises
and rights under the contract to Hettie L. Yeiser who
then entered into possession of the premises and there-
after made the payments reserved in the agreement until
September 21, 1901, since which time no payments have
been made to the plaintiff either by said Yeiser or by her
.assignor Ruthven. On the 1st day of July, 1902, this
action was begun against both Yeiser and Ruthven, the
petition alleging, among other things, that an exception
from the covenant to convey by warranty of the incum-
brance above mentioned was omitted by mutual mistake,
and praying for a reformation of the instrument by an in-
sertion of such exception, and that an account be taken
of the payments made and ascertaining the amount of the
unpaid residue of the purchase price, and that the premises
be adjudged to be sold for the satisfaction of the latter, and
for general relief. But it was not averred that Yeiser
had knowledge or notice of such alleged mistake. Ruth-
ven defaulted in the suit, but Yeiser answered, alleging
as a defense the present inability of the plaintiff to convey
an unincumbered title as it had covenanted to do by the
contract of sale, and the desire of the defendant to obtain
the same at once, and her repeated offers to pay the plain-
tiff the unpaid remainder of the purchase price upon con-
veyance thereof to her being made. At the time the
answer was filed there was unpaid on the contract of prin-
cipal, and accrued interest, something like $1,300. By
her answer the defendant offered to pay $1,000 and ae-
cept a deed from the plaintiff, subject to the incumbrance
mentioned. - There was a general demurrer to this an-
swer, which was sustained, and, the defendant electing not
further to plead, there was a judgment of foreclosure and
sale as prayed in the petition. The defendant Yelser
prosecutes error.

We think that the offer made in the answer, though in-
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formal, was substantially an offer to perform the contract
upon her part after the diminished value of the property
occasioned by the incumbrance should have been ascer-
tained and deducted from the unpaid portion of the pur-
chase price, or, in other words, that it is an offer to do
equity, and that it could not have been, and cannot be,
rightfully ignored by the court; and that therefore the
order sustaining the demurrer and the judgment conse-
quent thereupon are erroneous. The contention of the
plaintiff that, if the monthly payments contracted for in
the agreement had been continued without default until
the stipulated time, the restraints upon the use and en-
joyment of the premises would before their date have ex-
pired by their own limitation is, we think, unavailing. One
of the rights secured by the contract to the vendee Ruth-
ven and his assigns was the privilege of making full pay-
ment and receiving an unincumbered title before that date
had arrived, and it is conceivable that that right was as
valuable as any other stipulated for in the agreement; at
all events, it is one of which the defendant could not have
been deprived without her consent or default, and without
compensation. It is true that when she made the offer she
was in default of several monthly instalments, and had in-
curred a technical forfeiture of her contract, but we do
not think that a court of equity should enforce the for-
feiture in a suit brought by her adversary, in the face of a
substantial offer on her part to meet its just demands.

We are of opinion, therefore, that the judgment of the
district court should be reversed and the cause remanded
for further poceedings.

OLDHAM, C., concurs.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded for further pro-
ceedings.

. REVERSED.
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Hall v. Moore,

ANNA HALL, APPELLEE, V. R. JEAN MOORE ET AL., AP-
PELLANTS,

F1rep FEBRUARY 8, 1906. No. 14,401,

1. Taxation: REMEDIES. The sole remedy, in the first instance, of one
who conceives that his property has been excessively valued for
taxation is to apply to the board of equalization to correct the
€rror, :

2. Appeal: FINAL OrbER. An order overruling a motion to deny con-
firmation of a judicial sale and to set the sale aside is not final or
appealable.

3. Tax Lien: FoRECLOSURE: PARTIES. A mortgagee of real property
is not a necessary party to an action agalnst the owner of the fee
to foreclose a tax lien. Whether he is the proper party, quere?

AprPEAL from the district court for Buffalo county:
CHARLES L. GUTTERSON, JUDGE. Affirmed.

R. A. Moore and Edwin E. Squires, for appellants.
F. E. Beeman, contra.

Awmzs, C.

Very little needs to be said about this case except to re-
late the steps already taken in it. Since the year 1889,
R. Jean Moore has been, and she is now, the owner of the
fee title of a certain city lot in the city of Kearney in this
state. Delinquent state, county and municipal taxes were
permitted to accumulate upon the lot from the years 1890
to 1895, both inclusive, and the liens therefor were ob-
tained by tax sale procedure, under the statute then in
force, by the appellee Anna Hall, who in November, 1896,
began an action in the district court for Buffalo county
for their foreclosure. There was at that time a mortgage
on the lot executed in March, 1890, by Mrs. Moore and
her-husband, R. A. Moore, to one Oliver H. Dodd to se-
cure an indebtedness to the latter. Dodd was made a
party to the action, and constructive service was made
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upon him pursuant to section 77 of the code. He did not
appear in the case but was formally defaulted, and the
action proceeded to trial upon issues raised by answers of
the Moores and to a decree of foreclosure and sale on
the 25th day of March, 1898. Dodd died in June of that
same year, and the suit was never revived as to him, but
after his dcath the Moores prosecuted an appeal from the
decree to this court, where, in November, 1902, certain
local assessments included therein were held to be void,
and the decree was vacated and set aside, and the cause re-
manded to the district court, with instructions to ascer-
tain the amount of the valid tax in accordance with the
opinion of this court, and to enter a decree therefor. Hall
v. Moore, 3 Neb. (Unof.) 574. A new decree in obedience
to this opinion and a mandate from this court was ren-
dered by the district court in May, 1903. The effect of
the proceedings thus far was to relieve the property from
certain unlawful impositions, and to ascertain the amount
of the valid tax liens thereon, and to merge the latter in a
judicial decree. .

It is urged, however, that the former decree of the dis-
trict court having been set aside, the later one is void as
against the personal representative of the mortgagee be-
cause of failure to revive the suit as against her. In view
of what follows we think the question is immaterial. The
suit was brought to enforce the lien of a public charge
or tax against the equity of redemption. In the opinion
of the writer, there is much reason to doubt whether a
mortgagee is even a proper party to such a suit, but he is
certainly not a necessary one. He is not a party to any
previous step in the tax proceedings, and his right of re-
demption is granted to him by statute, and is required to be
exercised within the time and in the same manner in which
the same right may be availed of by the owner of the fee.
But if, as appellants contend, this right is not cut off by a
judicial decree of foreclosure to which he is not a party, as
it certainly would be by the lapse of time after a valid tax
sale, he has nothing of which to make a just complaint.
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Tn the interval between the death of Dodd and the rendi-
tion of the decree of May, 1893, appellant Maude M. Keck
procured an assignment to herself of the mortgage from
the personal representative of the former. In April, 1904,
she began an action in the district court for DBuffalo
county to perpetually enjoin a sale of the lot under the
decree, and to cancel the latter on the ground that neither
she nor her assignor was a party to nor ‘bound by it, and
that for several years the property was by the negligence
and mistake of the precinct assessor appraised for taxa-
tion, both upon his returns and upon the tax lists, at a
sum largely in excess of its true value, so that the amount
of tax levied upon it in those years is exorbitant. Mean-
time the lot was advertised and sold under the decree, and
both she and R. Jean Moore, the owner of the title, moved
the court, separately, to deny confirmation, and to set
aside the sale and decree on these grounds, attaching the
petition in the injunction suit to their motions by way
of evidence. TFrom ‘an order overruling their motions
they have appealed to this court. But the sale has not
been confirmed, and a motion for confirmation is still
pending and undisposed of. The order appealed from is
therefore, in that respect, not final or appealable. It can
hardly be necessary to cite authority to the effect that the
motion and petition, so far as they attack the validity of
the decree itself and ask its vacation, state no cause of
action or ground for relief. The exclusive remedy, in the
first instance, of one who conceives that his property has
been excessively valued for taxation is to apply to the
board of equalization to correct the error. Whether even
this remedy is open to a mortgagee, it is not necessary now
to decide.

We have already given our reasons for holding that the
decree is not void or impeachable for lack of jurisdiction
or irregularity in procedure. R. Jean Moore, the owner
of the fee, was personally served with process and partici-
pated in the trial, so that she has had her day in court
“and must abide by the result of the litigation. Maude M.
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Keck, or her assignor of the mortgage, was not a necessary
party, and if neither of them has been brought within the
jurisdiction of the court the rights of neither have been
affected, no harm has been done, and no error committed
of which they, or either of them, can complain. If either
was a proper party and desired to become a party to the
record, reasonable application to that end should have
been made during the pendency of the action. If either
was a party both are, of course, bound by the result. In
no conceivable view of the case is there ground for the
vacation of the decree on motion. The holder of the mort-
gage may exercise, at any time before confirmation of the’
sale, the mortgagor’s right of redemption, and has thus a
speedy and adequate remedy for the protection of her
rights in the ordinary course of practice.  For these
reasons, it is recommended that the ]udomont of the dis-

trict court be affirmed.

LerTON and OLbHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district

court be
AFFIRMED.

W. S. GILMAN v. ARTHUR C. C"ROSSMAN ET AL.
FiLep FEBrUARY 8, 1906. No. 13,925,

Evidence examined, and held sufficient to sustain the judgment.

ERROE to the district court for Holt county: JAMES J.
HARRINGTON, JUDGE. Affirmed.

J. C. Robinson, for plaintiff in error.
M. F. Harrington, contra.

OLDHAM, C.

This was an action to foreclose a real estate mortgage
on lands situated in Holt county, Nebraska. The petition
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was in the usual statutory form, and alleged that the
plaintiff was the indorsee of the note, or bond, which the
mortgage was given to secure. The mortgagors were not
made parties to the action. The petition alleged that the
defendant named in the petition claimed title under a
sheriff’s deed issued in a tax foreclosure proceeding
against the premises. Defendant filed a general denial,
and alleged that he was the owner in fee simple of the
premises and in possession thereof under claim of title.
At the trial of the cause plaintiff offered in evidence the
note and mortgage, and testimony tending to show that
he had purchased the note for value before maturity. De-
fendant testified that he was, and had been, in possession,
claiming title thereto, at and before the beginning of the
action. Under this testimony the court found the issues
in favor of the defendant, and to reverse this judgment
plaintiff brings error to this court.

The only question involved is as to the sufficiency of
the evidence to support the judgment. Tt is first con-
tended by plaintiff in error that the possession of the note
and mortgage was prima facie evidence of his ownership
thereof. This contention is clearly well founded. His
next contention is that, to secure a decree of foreclosure
of a real estate mortgage, it is not necessary for the mort-
gagee, or the holder of the note secured by the mortgage,
to prove title to the mortgaged premises in the mort.
gagor. This proposition is true so far as a mortgagor and
his privies are concerned, for they are each estopped by
the execution of the mortgage from denying the mort-
gagor’s title to the premises. But, as against a defendant
who_claims a title adverse to the mortgagor, this rule does
not apply. Plaintiff’s petition showed that this defendant
named was claiming under a tax foreclosure proceeding, to
" which neither the plaintiff nor his assignee were made par-
ties. Defendant’s answer claimed adversely under a fee
simple title, and denied the allegations of the plaintiff’s
petition.  Plaintiff introduced no evidence tending to
show title in the mortgagor, or that defendant ever claimed
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under tax foreclosure proceeding, to which the mortgagor
was a party, but rested, as before stated, by simply in-
troducing his note and mortgage, and the indorsement on
the note. Defendant was permitted to testify, without
objection, that he was the owner of the premises and in
possession thereof under claim of title. He was not inter-
rogated as to what his claim of title was based upon. In
this condition of the record, plaintiff clearly failed, as we
view it, to establish his claim to a lien on the premises as
against the defendant named in the petition. We are
therefore of opinion that the judgment of the district court
dismissing plaintiff’s petition was the only judgment war-
ranted by the pleadings and the evidence, and we recom-
mend that it be affirmed.

AwMES and LerTON, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

HENRY GiES V. STORZ BREWING COMPANY.
FrLep FeEBrUARY 8, 1906. No. 14,042,

1. Forcible Entry and Detainer. To authorize an action for forcible
entry and detainer, the relation of landlord and tenant must be
established between the plaintiff and defendant at the time the
action is instituted.

2. Landlord and Tenant: DentaL or TiTLE. A tenant cannot, while
occupying the premises, deny his landlord’s title thereto.

3. Harmless Error. Action of the trial court fn the admission and
exclusion of testimony examined, and held not prejudicial.

ERrOR to the distriet court for Lancaster county: AL-
BERT J. CORNISH, JUDGB. Affirmed.

E. F. Pettis, for plaintiff in error.

A. J. Sawyer and H. V. Failor, contra.
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OLbpHAM, C.

This was an action in forcible entry and detainer orig-
inally instituted before a justice of the peace in Lancaster
county, Nebraska, and taken by appeal to the district
court for said county, where, on trial to the court and
jury, there was a verdict for the plaintiff and judgment
on the verdict. To reverse this judgment defendant
brings error to this court.

The facts underlying this controversy are that on and
prior to October 1, 1901, one Peter Grass was in posses-
sion of a building situated in the city of Lincoln, Ne-
braska, under a three years’ lease of the premises executed
to him by Mrs. Hoppe. This lease expired in April, 1903,
and contained a condition giving a privilege to the second
party of two years more at the same rent and on the same
terms, provided the second party gave notice in writing
of his intention to avail himself of this option on the first
of January prior to the expiration of the lease. Peter Grass
was engaged in the saloon business in the building and
was selling beer for the Storz Brewing Company, which
had advanced him money for his license and was to this
extent interested in the business. In October, 1901, Grass
sold his saloon fixtures to the defendant Gies and turned
over possession of the premises to Gies under the agree-
ment that Gies could conduct the business for the re-
mainder of the year under Grass’ license. Gies claimed
that Grass agreed to assign him the lease, but this is
denied by Grass. When Gies went into possession of the
building, Grass continued to pay the rent to Mrs. Hoppe, -
and Gies paid to Grass. After the building had been
occupied for some time under this arrangement, a dif-
ficulty arose between Gies and Grass, and Grass threat-
ened to take down his license and close up the place of
business. In the settlement of this difficulty, the vice-
president of the Storz Brewing Company intervened, and
agreed in writing to guarantee Gies against any inter-
ference from Grass and to guarantee Grass against any
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liability on the lease for rent due to Mrs. Hoppe. When
this arrangement was made, Grass assigned the lease to
the Storz Brewing Company, and thereafter the. Storz
Brewing Company paid the rent to Mrs. Hoppe, and Gies
paid to the company. When the written lease had ex-
pired, Gies made no effort to avail himself of the option of
its renewal, and the Storz Brewing Company procured a
lease of the building from Mrs. Hoppe in its own name.
According to the testimony of Mr. Haubens, vice-president
of the brewing company, and Mrs. Hoppe, the owner of
the building, this arrangement was consented to by Ges,
and he continued in possession thereafter as a subtenant
of the Storz Brewing Company by consent of Mrs. Hoppe.
Ten months after this latter agreement Gies paid rent
monthly to the Storz Brewing Company, and it in turn
paid rent to the proprietor of the building. At the end
of the ten months Gies stopped paving rent, and after he
had been in arrears for some days, the Storz Brewing
Company served the statutory notice of three days to
quit, and on the expiration of the notice instituted this
action,

One of the questions urged in defendant’s brief is that
the plaintiff has failed to show its right to maintain this
action. This question depends on whether or not the
relation of landlord and tenant existed between the plain-
tiff and defendant at the time the action was instituted.
Plaintiff’s testimony tends to show that this relation did
exist, while defendant’s evidence is that he mever recog-
nized the Storz Brewing Company as his landlord. This
question of fact, however, was submitted under proper
instructions by the court to the jury, which determined
the dispute in plaintiff’s favor, and this finding, based, as
it is, on competent testimony, we regard as conclusive on
this court.

It is also contended by defendant that there is no com-
petent testimony in the record to show that Mrs. Hoppe,
the landlady of the premises in dispute, was ever au-
thorized to. lease the premises. In view of the fact that
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defendant claimed his right to occupy the premises under
a lease executed by Mrs. Hoppe to Peter Grass, it does
not lie in his mouth to question her right to the owner-
ship of the premises; and again, if, as testified to by plain-
tiff’s witnesses, Gies accepted an oral lease of the building
from the Storz Brewing Company for one year and con-
tinued in possession under this lease, he cannot now be
heard to deny the authority of the plaintiff to execute such
a lease. While the trial of the cause took a very wide
‘range and much unnecessary testimony was admitted,
the only question involved was as to whether or not the
defendant was occupying the premises as plaintiff’s ten-
ant at the time the action was instituted, for there was no
dispute of the fact that defendant was in arrears of rent
and that he owed somebody for the occupancy of the build-
ing when the suit was brought. ,

There are numerous allegations of error in the admis-
sion and exclusion of evidence, but no ruling in this re-
gard was in any way prejudicial to the defendant’s rights.

There is also complaint of the action of the trial court
in striking certain allegations from defendant’s answer.
The issues in forcible entry and detainer are tried on
plaintiff’s petition and defendant’s plea of “not guilty,”
and, under this plea, defendant was permitted to intro-
duce everything that in any manner tended to constitute
a defense, as well as much extraneous evidence that threw
little light on the real issues in controversy. The in-
structions, as a whole, fairly presented the issues to the
jury, and, finding no reversible error in the record, we
recommend that the judgment of the district court be
affirmed.

AMEs, C., concurs.

By the Court: For the reasons given in the foregoing
opinion the judgment of the district court is

AFFIRMED,



702 NEBRASKA REPORTS. [VoL. 75

In re Application of McMonies.

IN BRE APPLICATION OF CHARLES E. MCMONIES FOR WRIT
OF HABEAS CORPUS.

FrLeEp FEBRUARY 8, 1906. No. 14,097,

1. Villages: Poor-HarLLs, REGULATION oF. The charter of villages con-
fers on the trustees of the village power to regulate billiard and
pool-halls, but not to suppress them. Authority to regulate does
not give power to suppress. State v. McMonies, ante, p. 443, fol-
lowed and approved.

2. The writ of habeas corpus will e to relieve the relator there-
for from arrest and detention for the violation of the provisions
of a void municipal ordinance,

ERrBOR to the district court for Burt county: EDMUND
M. BARTLETT, LEE 8. ESTELLE and WILLIAM A. REDICK,
JuDGEs. Reversed with directions.

H. H. Bowes and J. A. Singhaus, for plaintiff in error.
P. B. Taylor and E. D. Wigton, contra.

"~ OupHAM, C.

This was an application for a writ of habeas corpus
to the district court for Burt county, Nebraska. The ap-
plication recites that the relator, Charles E. McMonies,
was illegally restrained of his liberty by the respondent,
J. F. King, marshal of the village of Lyons, Nebraska,
under a warrant issued by respondent, Paul Calnon, jus-
tice of the peace in said village, on a complaint filed by
one George W. Davis, charging the relator with the vio-
lation of ordinance No. 90 of the village of Lyons pro-
hibiting the keeping of any billiard or pool-hall for hire
in said village. The respondents by way of return ad-
mitted the arrest of the relator under the warrant, as
stated in the application, but alleged that the warrant was
legally issued on a complaint filed before the justice of the
peace for a violation of the provisions of ordinance No.
90, which ordinance was alleged to have been regularly
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passed and a valid and binding ordinance. On issues
thus joined the court denied the writ and remanded the
relator to the custody of the village marshal. To re-
verse this judgment the relator brings error to this court.

The validity of the identical ordinance in question has
just been determined by this court in an able and ex-
haustive opinion by Durrip, C., in State v. McMonies,
onte, p. 443, and it is there held that “the charter of vil-
lages confers on the trustees of the village power to regu-
late billiard and pool-halls, but not to suppress them.
Authority to regulate does not give power to suppress.”
As this decision determines that the ordinance, for the vio-
lation of which the complaint was filed, is void for lack
of power in the village board to enact the same, the only
question to be determined is as to whether or not the
writ of habeas corpus will lie for relief from an arrest for
the violation of a void ordinance. The habeas corpus act
of this state (cr. code, sec. 353) provides, among other
things, for the writ on application of any one who “ghall
be unlawfully deprived of his or her liberty.” As to the
nature of the detention which will authorize the issuance
of the writ, it was determined, under an act similar to
our own, by the supreme court of the state of Pennsyl-
vania, in Commonwealth v. Ridgway, 2 Ashm. 247, that,
“whenever a person is deprived of the privilege of going
when and where he pleases, he is restrained of his liberty,
and has a right to inquire if that restraint be illegal and
wrongful; and that whether it be exercised by a jailer,
constable or private individual.”

The writ of habeas corpus is a writ of liberty and not
of error, and it will issue, not for the purpose of correct-
ing errors in a proceeding of a court of competent juris-
diction, but rather for the purpose of determining the
legality of the restraint. Where the arrest is made upon
process issued from a court without jurisdiction, or where
the process is based on the provisions of a void statute, or
a void municipal ordinance, habeas corpus will lie to re-
lieve the relator from such confinement or restraint. Fa
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parte Grace, 9 Tex. App. 381; In re (ribben, 5 Okla. 379;
Ex parte Keeney, 84 Cal. 304.

We are therefore of opinion that the district court erred
in refusing relator’s application for the writ prayed for,
and we recommend that the judgment of the district court
be reversed and the cause remanded, with directions to
the court below to issue the writ as prayed for in relator’s
application.

AMEs, C., concurs.

By the Court: TFor the reasons given in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed and the cause remanded, with directions
to the court below to issue the writ as prayed for in the
relator’s application.

JUDGMENT ACCORDINGLY.

HORACE BROCKWAY ET AL., APPELLEES, V. ROBERT PCMEROY,
APPELLANT.

F1LED FEBRUARY 8, 1906. No. 14,110

Judicial Sale: APPRAISAL. Where no injury or prejudice is shown in
an appraisement at a judicial sale, such sale will not be set
aside for mere_irregularity on the part of the sheriff in selecting
a tenant on the premises as one of the appraisers.

APPEAL from the district court for Dawes county: WIL-
1AM H. WESTOVER, JUDGE. Affirmed.

J. E. Porter, for appellant.
W. H. Fanning, contra.

OLDHAM, C.

This is an appeal from a confirmation of a judicial sale
in a foreclosure proceeding. The only objection urged
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against the regularity of the sale is that one of the ap-
praisers was a tenant on the mortgaged premises when the
appraisement was made. There is no showing of preju-
dice in any manner in the making of the appraisement.
The land was, in fact, appraised at $500, and sold at
$723, which was the full amount of the indebtedness and
costs. There was no evidence offered in anywise tend-
ing to show that the land was appraised at any less than
its actual value, and there was no allegation that the ap-
praisers had any interest in the land in controversy, other
than such as might be inferred from the fact that one of
them was a tenant on the land when it was sold. While
we look with great disfavor on the selection of anyone
in any manner connected with the lands in controversy
as an appraiser at a judicial sale, and while, on the slight-
est showing of injury or prejudice resulting from an ap-
praisement made by one having even a remote interest in
the property, we would not hesitate to set aside a sale
based on such an appraisement, yet, where there is a total
failure to even attempt to show injury or prejudice in the
appraisement, we hardly feel justified in setting aside a
sale which has been confirmed by the trial court, on the
mere irregularity of the selection of a tenant on the
premises as one of the appraisers.

We therefore recommend that the ]udgment of the dis-
trict court be affirmed.

AMESs, C., concurs.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

48
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MARY PARRATT ET AL. V. ALBERT HARTSUFF ET AL,
Firep FrBRUARY 8, 1906. No. 14,127,

1. Foreclosure: DErICIENCY JUDGMENT. In a proceeding for a deficiency
judgment under section 847 of the code as it existed prior to
the amendment of 1897, the usual and better practice is not to
determine the liability of a defendant for such deficiency until
after the report of the sale, when, for the first time, it can be
definitely ascertained that a deficiency actually exists, Brown
v. Johnson, 58 Neb. 222, followed and approved.

2. : DEcree: Review. While the decree finding personal liabil-
itles first rendered in a foreclosure proceeding is to a certain
extent interlocutory, yet, as to findings of fact made in such
decree on issues properly pleaded, it is mot subject to review on

objections to a deficiency judgment.

3. The contract of a married woman can only be enforced against
the separate estate which she possesses at the date of the con-
tract. Kocher v. Cornell, 59 Neb. 315, followed and approved.

4. Judgment: DerauLT. Where there is personal service and default,
such default confesses every material allegation of the petition
which is well pleaded.

5. Deficiency Judgment: LimMiTaTioNs. The cause of action for a de-
ficiency judgment does not accrue until the coming in of the
report of the sale.

6. : ProcEDURE. Application for a deficiency judgment may be

~ heard on a motion after the coming in of the report of the sale.

ERROR to the district court for Douglas county: WILLIS
G. SEARS, JUDGE. Reversed in part. '

Nelson C. Pratt, for plaintiffs in error.

Hall & McCulloch, Montgomery & Hall and Warren
Switzler, contra.

OLpHAM, C.

This is a proceeding in error to review the action of
the district court for Douglas county in awarding a per-
sonal judgment in a foreclosure proceeding against dif-
ferent defendants in the court below, who now bring error
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to this court. John H. Parratt, Martha Parratt, Mary
Parratt and Ella Parratt were makers of the note and
mortgage on which the original action was founded, and
filed their joint objections to the motion for a deficiency
judgment, and prosecute a joint petition in error to this
court. Henry I. Cady was a subsequent purchaser of
the mortgaged premises, who by the terms of his deed
agreed to assume and pay the mortgage, and he filed his
separate objection to the deficiency judgment in the court
below, and separately prosecutes error to this court.
Sarah M. Hendrix was likewise a subsequent purchaser
of the mortgaged premises, who by the terms of her deed
agreed to assume and pay the mortgage, interest and
taxes, and she filed her separate objection to a deficiency
judgment, and separately brings her petition in error to
this court.

The mortgage, on which the original foreclosure pro-
ceeding was founded, was cxecuted on the 14th day of
February, 1891, and the suit for its foreclosure was filed
on September 1, 1896. The petition was in the ordinary
statutory form, and alleged the execution of the note and
mortgage and default in the payment of the indebtedness,
and, among other things applicable to the questions now at
issue, it was alleged: “That thereafter, for a valuable
consideration, the makers of said note and mortgage con-
veyed the said mortgaged premises to the defendant Henry
F. Cady by their certain warranty deed of date November
25, 1893, subject to the plaintiff’s mortgage, which mort-
gage the said Cady at the same time assumed and agreed
to pay; “that thereafter the said Henry F. Cady and wife,
for a valuable consideration, conveyed said mortgaged
premises to the defendant, Sarah M. Hendrix, by their
certain warranty deed, of date January 2, 1894, in which
deed it was expressly stipulated and agreed that the said
Sarah M. Hendrix should pay the aforesaid mortgage, to-
gether with interest and taxes; that thereafter the said
Qarah M. Hendrix and husband Jacob R. Hendrix, con-
veyed the said mortgaged premises,” etc. After asking
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for an accounting, and foreclosure and sale of the mort-
gaged premises, the petition further prayed: “That, in
case the proceeds of such sale shall be insufficient to sat-
isfy the amount due the plaintiff, he may have judgment
for the deficiency against the defendant, the Byron Reed
C'ompany, as indorser of said note, and also against the
defendant, Henry F. Cady, and the defendant, Sarah M.
Hendrix, upon their respective agreements whereby they
assumed and agreed to pay said mortgage, and for such
other and further relief as may be proper and just.”
"The defendants Parratt and Cady were personally
served and made default. Defendant Hendrix answered.
On the 31st day of March, 1897, a decree of foreclosure
was rendered in the district court for Douglas county,
in which the amount due on the note and mortgage was
ascertained, and the court further found, among other
things, that the makers of the note had conveyed the
premises to defendant H. F. Cady by warranty deed on
November 25, 1893, subject to plaintiff’s mortgage, which
mortgage the said Cady at the same time assumed and
agreed to pay. A similar finding with reference to the
conveyance of the premises by Cady and wife to Sarah M.
Hendrix was made in the decree.  There was also a find-
ing of the amount due from the defendants Parratt, as
makers of the promissory note which the mortgage was
given to secure. After finding the facts tending to show
the personal liability of these defendants for the indebted-
ness, the court entered a decree directing the sale of the
mortgaged premises, but did not assume to enter a de-
ficiency judgment against any of the defendants in case
the proceeds of the sale were not sufficient to pay the,
indebtedness. After this judgment had been stayed, on a
fourth pluries order, a sale of the premises was had, which
was confirmed by the district court for Douglas county
on October 18, 1902. On August 2, 1904, plaintiff filed
a motion for a deficiency judgment for the balance due
after the coming in of the report of the sale against these
various defendants and others, and the defendants, who
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are now plaintiffs in error, filed their objections and
answers, which will be separately considered in this
opinion.

At the outset of this controversy there is a difference
of opinion among the learned counsel representing plain-
tiffs in error and the defendant in error as to the nature
and effect of the judgment and decree of the district court
first rendered in the foreclosure proceeding. By counsel
for the plaintiffs in error it is contended that all the find-
ings of fact in the decree which tend to show a liability
of defendants for a deficiency judgment are merely inter-
locutory and, not having been subject to review when
made, are open for traverse on objections to a deficiency
judgment after the coming in of the report of the sale.
Counsel for defendants in error, while admitting that the
decree first entered could not of itself operate as a per-
sonal judgment against the defendants, contend that each
finding of fact tending to show the personal liability of
defendants for the indebtedness is final, and that by such
decree defendants are foreclosed from any defense that ex-
isted when the decree was entered, and that on objections
to a deficiency judgment they can only avail themselves
of such defenses as have arisen after the original judg-
ment of foreclosure was entered. We think that the na-
ture of a decree fixing personal liability for a deficiency
judgment under section 847 of the code, as it existed prior
to the amendment of 1897, is established in this court by
the learned and exhaustive opinion of HoLcomB, J., in the
case of Parmele v. Schroeder, on rebearing, 61 Neb. 553.
In speaking of such decree, the writer of the opinion in
this case says:

“It lacks an essential element to make it a judgment
or final decree in fact, and other and subsequent action
by the court in the exercise of its judicial functions is ab-
solutely necessary before there is a final adjudication con-
cluding the rights of the parties and giving to it the char-
acter of a final order, decree or judgment, from which an
appeal will lie. The decree does not purport to award
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any personal judgment against appellants. They can in
no way be injured or damnified until something further
is done of a judicial character upon which a process can
issue. No sum of money is awarded appellees upon which
a general execution will rest, and no execution can issue.
Nor can the decree as to appellants be enforced by min-
isterial acts to carry it into execution in the future. Fur-
ther exercise of the power of the court acting judicially
must be resorted to before the rights of the parties are
effectually and finally determined with respect to a judg-
ment in personam for any deficiency that may exist after
the exhaustion of the security pledged for the payment of
the debt.”

In this .opinion the suggestion of Norvar, C. J., in
Brown v. Johnson, 58 Neb. 222, that “the usual and bet-
ter practice is not to determine the liability of a defend-
ant in a foreclosure for a deficiency judgment until after
the report of the sale, when, for the first time, it can be
definitely ascertained that a deficiency actually exists,”
is quoted with approval.

It is contended, however, by counsel for defendant in
error that, although the decree first entered be regarded as
interlocutory rather than as a final decree and judgment,
yet, as to each fact well pleaded in the petition tending
to show a personal liability against the defendants, it is
not subject to review on objections to a deficiency judg-
ment. Counsel cite in support of this contention the
opinions of this court in Kloke v. Gardels, 52 Neb. 117;
Stover v. Tompkins, 34 Neb. 465, and Patrick v. National
Bank of Commerce, 63 Neb. 200. In Kloke v. Gardels,
supra, it is said: -

“In such foreclosure proceedmg the execution of the
contract, the identity of the real estate described therein,
the breach of the same, and the amount remaining due
thereon, are material issues determined by the decree.”

In Stover v. Tompkins, supra, it is held that, where the
grantee of the real estate has assumed in the deed of con-
veyance a mortgage as part of the consideration in the pur-
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chase price of the premises, and a decree is rendered
against him that he should be liable in case of deficiency,
against a motion for a deficiency judgment, he will not be
permitted to set up defenses which should have been
pleaded at the first hearing of the cause. Now, as before
stated, the court on the original hearing found certain
facts to exist in conformity with the allegations of the
petition tending to show the liability of the defendants
for a deficiency judgment, but the court did not attempt to
render such a judgment against any of them. In other
words, the court evidently intended to leave the question
of the deficiency judgment until after the coming in of the
report of the sale, which is-the policy favored by this court
in Parmele v. Schroeder, supre, and Hanscom v. Meyer,
61 Neb. 798. -

In the separate objection and answer of Sarah M. Hen-
drix it is alleged that at the time she received the deed to
the premises in controversy, which contained the agree-
ment to assnme and pay the mortgage and taxes on the
premises, she was a married woman and the owner of no
property whatever, excepting the mortgaged premises, and
that she never actually received the deed or knew of the
condition contained therein, and that the entire trans-
action was conducted by her husband and the property
placed in her name without her knowledge or consent, and
that it was subsequently conveyed by herself and husband
without her knowledge of any conditions that the deed
contained. There was no reply filed to this objection and
answer, which was duly verified, and at the oral argu-
ment counsel for defendant in error admitted that the
facts stated in the answer were true, so far as he could
ascertain. Now, then, conceding that this plaintiff in
error is bound by the finding of the trial court in the orig-
inal judgment that she did agree to assume and pay the
mortgage debt, is such finding of fact as against a married
woman sufficient to sustain a judgment at law against her?
In the recent case of Kocher v. Cornell, 59 Neb. 315, it was
held that, under the statute existing when the contract
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now in issue was entered into, “the contract of a married
woman can only be enforced against the separate estate
which she possessed at the date of the contract” This
opinion has been adhered to in McKell v. Merchants N at.
Bank, 62 Neb. 608. It would therefore follow that the
objection of Sarah M. Hendrix should have been sustained.

Plaintiff in error Cady, by his separate objection and
answer, alleged that the condition in the deed received
by him from the original makers of the note, in which
he agreed to pay the mortgage debt, was inserted in the
deed by oversight and mistake, and that he received no
consideration whatever in the purchase of the premises
for such agreement. The objection and answer were sup-
ported by affidavits, and no reply to these allegations was
filed by the plaintiff in the court below, nor was there any
traverse made to the affidavits supporting the allegations
of the answer. It will be remembered that Cady, al-
though he was served, made default in the original suit for
foreclosure, and, as claimed by counsel for defendant in
error, by this default he admitted every material issue
well pleaded in the petition. Now, the issue pleaded with
reference to Cady was that he had assumed and agreed to
pay the mortgage, but there was no allegation in the peti-
tion that the mortgage was assumed as part consideration
of the purchase price, or that any consideration moved to
Cady for the assumption of the mortgage. The finding of
the court in the foreclosure decree was that Cady had as-
sumed and agreed to pay the mortgage, but the court did
not pretend to find that such assumption was for any
consideration whatever. Consequently, Cady is only bound
by the finding that by the deed he assumed and agreed to
pay the debt, but we think he is not foreclosed by this
finding from showing, as against his liability. for a defi-
ciency judgment, that this assumption was a mere nudum
pactum.

The Parratts by their joint objection and answer
pleaded the statute of limitations, which plea is not well
taken, for the cause of action for a deficiency judgment did
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not accrue until the coming in of the report of the sale.
They also objected to the jurisdiction of the court to hear
the proceeding on a motion, but this question is also deter-
mined against them in the recent case of Patrick v. Na-
tional Bank of Commerge, supra. They also objected
because the prayer of the original petition did not ask for
a deficiency judgment against them. The allegations of
the petition, however, were that they were the makers of
the note, and this allegation was sufficient to sustain the
finding in the decree that they were liable as makers of
the note which the mortgage was given to secure. As
against these plaintiffs in error, therefore, the judgment
of the district court is fully supported.

We therefore recommend that the judgment of the dis-
trict court against Sarah M. Hendrix be reversed and the
cause dismissed as to this defendant; and that the judg-
ment against defendant Henry F. Cady be reversed and
the caused remanded for further proceedings on issues
properly joined as to whether or not the-assumption of
the mortgage debt in the deed was made for valuable con-
sideratiom; and that as against defendants Parratt the
judgment of the district court be affirmed.

AMES, C., concurs.

By the Court: For the reasons given in the foregoing
opinion, it is ordered that the judgment of the district
court against defendant Sarah M. Hendrix be reversed and
the cause dismissed as to this defendant; and that the
judgment against defendant Henry 'F. Cady be reversed
and the cause remanded for further proceedings on issues
properly joined as to whether or not the assumption of the
mortgage debt in the deed was made for valuable consid-
eration; and that the judgment of the district court against
the defendants Parratt be affirmed.

JUDGMENT ACCORDINGLY.
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Bangs v. Dworak.

GrORGE H, BANGS, APPELLER, V. CHARLES F, DWORAK BT
AL., APPELLANTS.

Frep FeBrUARY 8, 1906. No. 14,109,

Villages: Fire LimiTs: INJUNcCTION.  Injunction will issue to prevent
the erection of buildings in violation of a municipal ordinance,
though they are not nuisances per se, if the persons seeking
such Injunction show that their erection will work special or
irreparable injury to them and their property. .

AprpBAL from the district court for Antelope county:
JoHN F. Boyp, JUDGE. Affirmed.

B. D. Kilbourn, for appellants.
N. D. Jackson and George F. Boyd, contra.

Durris, C.

Oakdale is an incorporated village in the county of Ante-
lope. In November, 1904, an ordinance was passed pre-
scribing the limits within which no building or buildings
should be erected in said village except of brick, stone or
other incombustible material, and providing a penalty for
the violation of such ordinance, and for the destruction or
removal of any building or buildings constructed or re-
paired in violation of such ordinance. The ordinance
contained a prohibition against the removal of wooden
buildings to a lot within the prescribed fire limits. Bangs,
the appellee, alleges in his petition that he is the owner
of certain lots lying within the fire limits of the village of
Oakdale, upon which he resides in a dwelling house of the
value of $2,000; that there are other improvements upon
the premises consisting of a barn, outbuildings, etc.; that
appellant Dworak is the owner of the adjoining premises,
also situated within the fire limits of the village, and that
Dworak has purchased, and employed the appellant Blesh
to move onto his premises, a frame building with a
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shingle roof, not constructed of stone, brick or other incom-
bustible material and not covered with a fireproof roof
and purposes to locate the same within a distance of 15
feet of the residence of the plaintiff; and that, if allowed
to do so, the plaintiff will be damaged on account of the
increased danger from fire to his residence and other im-
provements, and by the enhanced rate of insurance which
he will be required to pay by reason, of the increased
hazard occasioned by the removal and location of said
buildings. He prayed a writ enjoining the defendants
from proceeding with the proposed removal. A temporary
injunction was issued, and a motion to dissolve the same
overruled by the court. Thercafter a general demurrer
to the petition was overruled, and the defendants electing
to stand upon their demurrer, the temporary injunction
was made perpetual. Defendants have appealed.

The appellants insist that a court of equity will not
lend its aid to enforce by injunction the by-laws or ordi-
nances of a municipal corporation restraining an act, un-
less the act is shown to be a nuisance per se, and 1 High,
Injunctions (4th ed.), sec. 788; St. Jolins v. McFarlan, 33
Mich. 72; Phillips v. Allen, 11 Pa. St. 481; Attorney Gen-
eral v. Utica Ins. Co., 2 Johns. Ch. (N. Y.) 370, and Trus-
tees of Waupun v. Moore, 3+ Wis. 450, are cited in support
of the proposition that a court of chancery has no jurisdie-
tion to restrain the threatened violation of a village ordi-
nance, unless the act threatened to be done, if carried out,
will be a nuisance. It may be conceded that the municipal
authorities and a citizen of the village who suffers no
special damage from the violation of an ordinance can-
not, ordinarily, have the assistance of a court of equity to
enjoin a threatened violation thereof. The reason is plain.
In the case under consideration the village authorities
may, without judicial authority and on their own mo-
tion, tear down a wooden builing erected in violation of
an ordinance fixing the fire limits, and a private citizen,
not specially damaged, may institute a proceeding to en-
force the penalty provided by such ordinance. Lemmon v.
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Guthrie Center, 113 Ta. 36, and authorities cited. Their
remedy at law is full and adequate. The facts stated in
the appellee’s petition, and which are admitted by the de-
murrer, show that he would sustain special damage, not
suffered by the public at large, in consequence of the pro-
posed removal of the house to the near vicinity of his own
residence. In such case equity will interfere to protect
him against the threatened injury. First Nat. Bank v.
Sarlls, 28 Am. St. Rep. 185, 129 Ind. 201. In the case
cited it is said: “Injunction will issue to prevent the erec-
tion of buildings in violation of a municipal ordinance,
though they are not nuisances per se, if the persons seeking
such injunction show that their erection will work spe-
cial or irreparable injury to them and their property.”
This case was followed by the supreme court of Illinois in
Griswold v. Brega, 160 T11. 490, 52 Am. St. Rep. 350; and
these cases are in line with the general equitable rule that .
one may have relief in a court of equity against an act
from which he would suffer special damages or injury
not common to the public at large.

We recommend an affirmance of the decree appéaled
from.

ALBERT, C., concurs. JACKSON, C., not sitting.

By the Court: For the reasons stated in the foregoing
opinion, the decree appealed from is
AFFIRMED.

SouTH OMAHA NATIONAL BANK V. SAMUEL K. STEWART
BT AL.

Fmep FeprUArY 8, 1906. No. 14,128,

1. Chattel Mortgage: DEeScRIPTION. A defective or incorrect descrip-
tion of property covered by a chattel mortgage is immaterial, so
far as the parties to the mortgage are concerned, when it is ad-
mitted by the mortgagor that the property claimed by the mort-
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gagee as included therein is the identical property intended to
be mortgaged.

: SUBSEQUENT PURCHASER. A chattel mortgage giving a lien
on the mortgaged property as against the mortgagor is, notwith-
standing an imperfect description of the property covered there-
by, good as against a subsequent purchaser or mortgagee who
fails to show that he purchased in good faith and without notice
of the mortgage.

2.

ERrroR to the district court for Cherry county: WiLLiAM
H. WESTOVER, JUDGE. Reversed.

Wolcott & Morrissey and E. M. Morsman, Jr., for plain-
tiff in error.

A. W. COrites, D. B. Jenckes, W. W. Wood and Stewart
& Munger, contra.

3y

Durrig, C.

In May, 1903, the defendant Stewart made to the South
Omaha National Bank his two promissory notes, aggre-
‘ gating $14,887, To secure the payment of these notes he
executed a chattel mortgage covering a large number of
cattle, 124 horses two years old and upwards, and 36 year-
ling colts. The clause in the mortgage describing the horses
is in the following language: “All my * * * horses of
every age and sex consisting at this time of not less than
one hundred and twenty-four (124) horses two years old
or older, and thirty-six (86) yearlings. Horses branded
“q”. Horses divided as to age and classes as follows: 100
head three years or older, 28 head two years old, 32 head
of yearlings, 114 head of the horses are located near Bear
Creek, three miles north of Merriman in Cherry county,
Nebraska.” The mortgage contained the following pro-
visions: “Said above enuineration and description being
intended to cover and include all of said property and all
additions and accretions and increase thereof. * * «
It is hereby covenanted and stated as a fact that all of
said live stock, cattle and chattels are owned by said party
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of the first part and are free and clear of all liens and
incumbrances of every kind and character: That said live
stock, cattle and chattels are now in perfect health and in
the undisputed possession of the party of the first part on
the premises of said party as above in the counties of Sheri-
dan and Cherry in the state of Nebraska.” While the
mortgage makes no mention of the grade or character
of the horses, it developed on the trial that all of Stewart’s
horses were what is known as “Belgian” horses and that
no other horses of this breed were owned or kept in Cherry
or Sheridan counties. In the fall or early winter of 1903
Wood came into possession, and at the commencement of
this action had possession at his ranch in Sheridan county
and claimed ownership of 60 head of horses and colts
which the plaintiff claims were covered by its mortgage.
The petition alleges that the defendants had converted
these horses to the plaintiff’s damage in the sum of $3,000.
It is conceded that a part only of the herd of horses were
branded as described. @ The defendants filed separate
answers. These answers admit the making of the notes
and chattel mortgage set out in the plaintiff’s petition,
but deny that the 60 head of horses in Wood’s pos-
session were included in said mortgage, or that plaintiff
had any lien thercon or interest in the same by virtue of
said mortgage. It is further alleged that Wood had no
notice, knowledge or information that plaintiff claimed
any interest in the 60 head of horses until long after he
became the absolute owner of 53 of said horses by pur-
chase, and of 7 head of said horses as security for money
loaned. It is alleged that Wood purchased in good faith
and paid $800 in cash for 53 head of the horses, and that
he advanced to the owner of the other 7 head the sum of
$400, and took said 7 horses as security for the money
so advanced; that said money is now due and wholly un-
paid, and that he has a lien thereon for that amount.
Other matters are alleged by way of estoppel which are
not material to a determination of the case.

After. the plaintiff had introduced its evidence and
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rested, the court, on motion of the defendants, gave a per-
emptory instruction to return a verdict in their favor.
The district court was of opinion that the evidence offered
by the plaintiff failed to show that it had any title or lien
on the horses which it charged the defendants with con-
verting, and this is the principal question argued on the
submission of the case. The only question which we are
called on to determine is this: Does the chattel mortgage
describe the 60 head of horses, or any of them, sufficiently
to give to the plaintiff a lien thereon as between the bank
and Stewart, the mortgagor? If it does, the court was
wrong in directing a verdict for the defendants. It will be
remembered that the defendants have offered no evidence.
The question of the good faith of Wood in purchasing 53
head of these horses, and taking 7 head as security for
money advanced to the owner, was neither tried nor deter-
mined by the district court. The case had not advanced to
that stage when the jury were instructed to find for the de-
fendants. If, when it rested, the plaintiff had made a
prima facie case, then the defendants should have been put
to their proof, and it was error to instruct for the defend-
ants. If the evidence offered by the plaintiff identified
the horses in Wood’s possession, or any of them, as those
included in the mortgage and intended by the parties to
be covered thereby, then, as between the parties to the
mortgage, the plaintiff was invested with a lien thereon,
and this lien was as effectual as against a stranger or
person who had no title to the horses as between the par-
ties themselves. It is only where the rights of innocent
third parties have intervened that an incorrect or faulty
description in a chattel mortgage can be taken advantage
of, and, even as against innocent third parties, a faulty
description is sufficient if the mortgage contains such de-
scription as would lead to the identification of the chattels
intended to be mortgaged on reasonable inquiry. As the
defendant Wood has introduced no evidence tending to
show his bona fides in the purchase of these horses at the
time the instruction complained of was given, he stands
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in the position of a stranger, and has no reason to com-
plain if the mortgage was good as between the parties to
create a lien on the horses held by him. In Leighton v.
Stuart, 19 Neb. 546, it was held that “a chattel mort-
gage may be void as against the bona fide creditors of or
purchasers from the mortgagor for defective description
of the property mortgaged and yet good as between the
immediate parties to the mortgage, especially where the
property included in the mortgage is identified by them.”
This appears to be the gencral rule everywhere, and this
rule ought to obtain with more force where, as in this
state, it is held that a verbal agreement to give and ac-
cept security upon personal property is valid between the
parties, although of no validity as against creditors and
subsequent purchasers in good faith. Conchiman v. Wright,
8 Neb. 1.

A careful examination of the evidence convinces us that
the evidence was sufficient to make a prima facie case for
the plaintiff. If the evidence showed that Stewart was the
owner of these horses at the time the mortgage was exe-
cuted and intended to include them in the mortgage which,
by its terms, covered all his horses, then, as between the
parties to that instrument, the mortgage was good, regard-
less of any insufficiency in the description given. D. B.
Ingram, who had charge of the business of the bank
leading up to the execution of this mortgage, testified
that, in a conversation had with Stewart, he asked him
if he had moved these horses from Merriman over to Judge
Wood’s ranch, and Stewart said he had, that they were
the same horses that were at Merriman that he had moved
from there. Robert TFields, who had charge of gather-
ing up the horses and cattle included in this mortgage,
testified as follows: “Q. Do you know from what place
these horses were taken to Judge Wood’s ranch? A. Yes,
sir. Q. From where? A. From out north of Merriman.
Q. Do you remember of having had a conversation with
Mr. Stewart at Gordon, Nebraska, at which Mr. Ingram
and myself were present? A. Yes, sir. Q. You may state
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what he then said in regard to these horses that were
then at Judge Wood’s place. (Objection being made to
this question, the following ruling was made by the court:
Sustained as to the defendant Wood, and overruled as to
the defendant Stewart.) A. He stated that he had taken
the horses from his ranch out north of Gordon to Merri-
man, and he claimed that he had moved somewhere in
the neighborhood of 150 or 160 head of horses down there,
and he had taken these horses that were then at the ranch
from there down to the Wood ranch. . Did you have
another conversation with Mr. Stewart at the time the
sheriff served the summons upon him in this case? A.
Yes, sir. Q. What did he say then in regard to these
horses? A. Well, he told me that he had hought some-
where in the neighborhood of 150 or 160 head—I think
he enumerated it 161—with the last bunch of 7 head
he claims he had bought down there, and I asked him
if that was all the horses he owned or controlled in that
country, and he said it was. I asked him if they were in-
cluded in the mortgage, and he said they were, and I
asked him then if these horses he had taken down to Mr.
Wood’s ranch were some of the same bunch, and he said
they were, and taken from the same place.”

Were this an action against Stewart alone, no one would,
question the sufficiency of this evidence to make a prima
facic case in favor of the plaintiff. He admits his owner-
ship of these horses at the time the mortgage was made,
and that they were included in the mortgage. As be-
tween the parties to the instrument this is sufficient, and
the sufficiency or insufficiency of the description of the
animals is wholly immaterial in such a case. In the at-
titude which the case assumed, Wood stands in no better
position than does Stewart. He elected not to present
any evidence of his good faith in his alleged purchase of
these horses, and elected to allow his claim to them to be
determined upon the evidence submitted by the plaintiff
alone. That evidence, as we have seen, was sufficient, in

the absence of any countervailing proof, to entitle the
49
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plaintiff to a verdict. If Wood desired to show his pur-
chase of these horses and his good faith in the transaction,
the opportunity was offered him, and he might have done
so. In the absence of proof, it must be presumed that he
took either with knowledge of the plaintiff’s lien or that
he did not pay value for the property.

The court was clearly wrong in instructing for the de-
fendants, and we recommend a reversal of the judgment.

ALBERT and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment is
REVERSED.

SAMUEL ECCLES, APPELLEE, V. WILLIAM H. WALKER, AP-
PELLEE; UNITED STATES FIDELITY & GUARANTY COM-
PANY, APPELLANT.

Fmep Februsry 8, 1906. No. 14,388.

1. Official Bonds: Sureties: LiasiLiry. The surety on the official bond

= of an officer is not liable for the penalty of $50 imposed by

section 34, chapter 28 of the Compiled Statutes, for exacting fees

in excess of those prescribed by statute. Eccles v. United States
Fidelity & Guaranty Co., 72 Neb. 734, disapproved.

2. Second Appeal: Law oF Case. An appellate court, on a second ap-
peal of a case, will not ordinarily reexamine questions of law
presented by the first appeal, but where the case was on the
first appeal remanded generally for a new trial and the same
questions are presented on the second trial, the appellate court
is not bound to follow opinjons on questions of law presented
on the first appeal and may reexamine and reverse its rulings on
such questions, and should do so when the opinion first expressed
is manifestly incorrect.

APPEAL from the district court for Gage county: WiL-
L1AM H, KELLIGAR, JUDGE. Reversed.
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Hagzlett & Jack, for appellant.

A. Hardy, William H. Walker and E. 0. Kretsinger,
conira.

Durrin, C.

Eccles sued Walker upon his official bond as justice of
the peace to recover $1.25 illegal fees exacted from him,
and also the penalty of $50 provided in section 34, chap-
ter 28 of the Compiled Statutes 1905 (Ann. St. 9060).
The trial resulted in a judgment against YWalker for the
amount claimed, but the district court dismissed the ac-
tion as against the surety, the United States Fidelity &
Guaranty Company. From this order Eccles appealed,
and the court reversed the order and remanded the case‘
for a new trial. (72 Neb. 734.)

The opinion is direct and specific that the surety on the
official bond of an officer is liable for the penalty of $50
denounced against the exaction of fees in excess of those
provided and limited by the .statutes of this state, and
on the retrial of the case the court so charged the jury,
and refused an instruction, tendered by the defendant
surety, that the penalty provided by statute could be re-
covered only from the officer guilty of exacting the ex-
cessive fee. The headnote to the former opinion is in the
following language: “Sureties upon an official bond are
liable for a statutory penalty incurred by their principal
by taking illegal fees.” The opinion cites Kane v. Union
P. R. Co., 5 Neb. 105, and Phaniz Ins. Co. v. McEvony,
52 Neb. 566, as cases involving the question and holding
the surety liable. A reexamination of these cases con-
vinces us that in neither was the question directly raised
or decided. In Kane v. Union P. I&. Co. the treasurer of
Cheyenne county seized and levied upon four locomotives
of the railroad company for the payment of delinquent
taxes due the county. The company, after the seizure of
its locomotives, tendered to the treasurer the full amount
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of taxes due, but he refused to receive the same and re-
lease the locomotives unless it paid a further amount
which he claimed he was entitled to demand and receive
in the nature of fees and penalties, and which the com-
pany claimed was illegal and unauthorized by law. Fi-
nally the company paid the taxes, and also the fees and
penalties demanded, the latter under a written protest, and
then brought an action on the treasurer’s bond to recover
the fees and penalties so paid. From this statement it will
be seen that there was no attempt to recover from the
treasurer and the sureties on his bond any statutory pen-
alty denounced against an officer for taking illegal fees;
the plaintift in that action sought no relief except the re-
covery of money paid to the treasurer as fees and penalties
which he demanded as a condition of the release of the
property levied on, and this court held that the exaction
of fees and penalties not imposed by law was a breach of
the treasurer’s bond, for which the sureties were liable, but
the question of the liability of the sureties for a statutory
penalty, in addition to the illegal fees exacted, was not
‘an issue in the case and not passed on by the court.

In Pheeniz Ins. Co. v. McEvony, supra, the company
brought ten separate actions against McEvony, the sheriff
of Holt county, and the sureties on his official bond to re-
cover certain fees which, it alleged, the sheriff had charged
and taken from it for services performed by him as sheriff,
and which it claimed were in excess of those permitted
by statute. The penalty denounced by statute for taking
illegal fees was also asked in each case. After the plaintiff
had introduced its evidence and rested, the district court,
on motion of the defendant, compelled the insurance com-
pany to elect on which of the two causes of action stated
in its petition it would stand, that is, the court compelled
the insurance company to abandon the cause of action
against the sheriff for the recovery of the illegal fees col-
iected or to abandon the cause of action for the statutory
penalty. This court, in discussing the question, said:
“This action of the court was erroneous. The learned
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district court seems to have been of opinion that the two
causes of action could not be united in the same petition;
but the two causes of action in each of the petitions of
the insurance company grew out of the same transaction
and are connected with the same subject of the action. -
The two causes of action affected all the parties to the
suit and did not require different places of trial (code,
secs. 87, 88) ; and the plaintiff had the right to join those
two causes of action in one petition. It is true that the
two causes of action were not separately stated and num-
bered as the code requires, but that could not be taken
advantage of by a motion to compel the plaintiff to elect
on which cause it would stand.”

The grounds upon which the defendant’s motion to com-
pel the plaintiff to elect was made does not appear with
certainty, but from the foregoing quotation it is quite
plain that the motion was based upon the well-understool
rule that two causes of action, one upon contract and one
for a tort committed, cannot ordinarily be joined in the
same petition. So far as we are able to judge from the-
opinion, the question of the liability of the sheriff’s sure-
ties for the statutory penalty was not raised in the district
court and was not a question presented to this court for its
decision. The only question decided was that the two
causes of action, conceding the liability of the sureties for
the_statutory penalty, might be joined in the same action.

Passing now to the liability of a surety for the statutory
penalty provided by section 34 of chapter 28, supra, against
the principal for exacting illegal fees, the wording of the
statute is to our minds conclusive that the officer alone is
subject.to the penalty. The section is as follows: “If any
- officer, whatever, whose fees are hereinbefore expressed
and limited, shall take greater fees than are so hereinbefore
limited and expressed, for any service to be done by him in
his office, or if any such officer shall charge or demand,
and take any of the fees hereinbefore ascertained and
limited, where the business for which such fees are charge-
able shall not be actually done and performed, such officer



726 NEBRASKA REPORTS. [VoL. 75

Bceles v. Walker.

shall forfeit and pay to the party injured fifty dollars, to
be recovered as debts of the same amount are recoverable
by law.” The several cases heretofore brought to recover
the penalty for taking or exacting illegal fees have ap-
parently proceeded against the officer alone. Graham wv.
Kibble, 9 Neb. 182; Cobbey v. Burks, 11 Neb. 157; Lydick
v. Palmquist, 31 Neb. 300; Iler & Co. v. Oronin, 34 Neb.
424 ; Phaniz Ins. Co. v. Bohman, 28 Neb. 251. In the case
last cited it is said: “While an officer taking illegal fees
is liable to the full penalty of the law, yet the statute,
being highly penal in its nature, will not be extended by
construction or implication beyond the clear import of its
language.” There is nothing in the language of the statute
which in express words, or by implication even, gives a
right of action to the party injured on the official bond of
the offending party. On the contrary, the statute is that
“such officer shall forfeit and pay to the party injured
fifty dollars, to be recovered as debts of the same amount
are recoverable by law.” In our judgment the legislature
had in mind in enacting this statute a penalty to be in-
flicted upon the officer alone for his violation of a duty,
and from the fact that in the past the practice has been
to sue the officer alone, this seems to have been the con-
struction heretofore placed upon the statute by the pro-
fession. Penalties of this character are never extended by
implication, nor are surties held beyond what is clearly
within the scope of their undertaking, and when a statute
provides a penalty for the doing or not doing of certain
acts, and does not by express terms make the sureties
liable, they are not responsible for such penalty. Casper
v. People, 6 T11. App. 28; State v. Baker, 47 Miss. 88;
Moretz'v. Ray, 75 N. Car. 170; Brooks v. Governor, 17 Ala.
806; State v. Bagby, 160 Ind. 669, 67 N. E. 519; State v.
Flynn, 157 Ind. 52, 60 N. B. 684; Murfree, Official Bonds,
sec. 654 ; McDowell v. Burwell, 4 Rand. (Va.) 317; Treas-
wrers v. Hilliard, 8 Rich. Law (8. Car.), 412; Jeffreys v.
Malone, 105 Ala. 489; Hiron v. Cupp, 5 Okla. 545, 49 Pac.
927; Furlong v. State, 58 Miss. 717. We think it is clear,
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both upon reason and authority, that a surety is not liable
for a statutory penalty denounced against his principal,
unless the statute imposing the pcnalty so provides. Is
this a case where the former decisicn of the court becomes
the law of the case, to be followed on subsequent appeals,
or may the legal question involved be again examined and a
different judgment given?

In City of Hastings v. Foxworthy, 45 Neb. 676, this court
announced the following rule: ‘“An appellate court, on a
second appeal of a case, will not ordinarily reexamine
questions of law presented by the first appeal, but where
the case was on the first appeal remanded generally for
a new trial and the same questions are presented on the
second trial, the appellate court is not bound to follow
opinions on questions of law presented on the first appeal
and may reexamine and reverse its rulings on such ques-
tions, and should do so when the opinion first expressed
is manifestly incorrect.”

It will be remembered that on the first trial of this
case in the district court the court dismissed the action
as against the surety, the present appellant. This was
manifestly wrong, as no one contends that the surety was
not liable upon Walker’s bond for the amount of the
illegal fee exacted from Eccles. This error required a
reversal of the case, and the case was reversed generally
and remanded for a new trial. On the second trial the
liability of the surety for the penalty was again raised
and that question is a second time before us for determina-
tion. If the first opinion was manifestly wrong in hold-
ing the surety liable for the statutory pemalty, as we
believe it was, then the rule in City of Hastings v. Fow-
worthy, supre, should obtain and the correct rule of law
should now govern.

We recommend that the judgment be reversed and the
action dismissed against the United States Fidelity &
Guaranty Company, so far as judgment is sought against
it for the statutory penalty of $50.

3
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ALBERT and JACKSON, CC., concur,
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By the Court: I'or the reasons stated in the foregoing
opinion, the judgment is reversed and the action dismissed
against the United States IMidelity & Guaranty Company,
so far as judgment is sought against it for the statutory
penalty of $50. .

. REVERSED.
LETTON, J., not sitting.

LypiA M. HAYS, APPELLEE, V. JOSEPH A. HAYS, APPELLANT.
FrLep FERRUARY 8, 1906. No. 13,991,

1. Divorce: DecrEe: EVIDENCE. Evidence examined, and held to justify
a decree of divorce on the ground of extreme cruelty, and an
order giving the plaintiff custody of the children.

2. Authority as to Property. Where a court has jurisdiction of the
parties, its authority to grant a divorce carries with it authority
to adjust the property rights of the parties with respect to per-
sonal property within its jurisdiction.

3. Alimony. On the facts stated, held that the alimony allowed the
wife is not excessive.

Where the situation of the parties and the contingencies
are such that the amount of alimony cannot be placed at a -
lump sum without danger that such allowance may prove unjust
or inequitable to one or other of the parties, it is proper for
the court to provide for the payment of a stated sum at fixed
periods for a given length of time, or until the further order
of the court.

APPEAL from the district court for Nemaha county:
PAUL JESSEN, JUDGE. Affirmed.

Stull & Hawzby and H. A. Lambert, for appellant.
Neal & Quackenbush and E. F. Warren, contra.

ALBERT C.

This is a suit by a wife for divorce. The petition shows
a marriage between the parties, the name and age of each
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surviving child born to the parties, extreme cruelty on
the part of the defendant, and his unfitness to have the
care and custody of the children. The petition also shows
that the defendant is the owner of certain real estate of
the value of $4,300, and that the plaintiff is without
means of support. The prayer is for a divorce, the cus-
tody of the children, and alimony. The district court
granted the divorce, awarded the custody of the children
to the plaintiff, and allowed her $1,000 alimony and the
further sum of $6.66% a month for the support of each
child until 14 years of age, or until the further order of
the court. The court also awarded the plaintiff “all the
houschold furniture now in her possession in the house
now occupied by her, and heretofore the homestead of
said parties.” The defendant appeals.

It is insisted that the evidence is insufficient to sustain
the finding of extreme cruelty upon which the decree is
based. The cvidence covers some 400 pages. The par-
ticular act of cruelty charged in the petition is that the
defendant, without cause or provocation, assaulted, beat
and choked the plaintiff. The plaintiff’s testimony
amounts to a reiteration of the charge. According to her
testimony the defendant, in a fit of anger, seized her by
the throat and choked her, so that her throat was in-
flamed and swollen for something like a week. She is
corroborated in her story by a witness who was in the
adjoining room when the assault took place. Her story is
rendered highly probable from the evidence of the de-
fendant’s previous conduct, which shows that he had be-
come indifferent to his wife and careless of her feelings,
and which prepares the mind to receive the story of his
assault upon her without question or surprise. The de-
fendant admits that he was angry and laid hands on her,
but denies that he choked or beat her. To corroborate
his denial, the nine years’ old son of the parties, whom
the defendant had taken from the plaintiff’s custody some
weeks before the trial, was produced as a witness. But
after a careful examination of the boy’s testimony, taking
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into account its inherent weakness, his situation for some
weeks previous to the trial, the circumstances under
which he testified, and the other evidence adduced by the
parties, we are of the opinion that it tells rather against
the defendant than in his favor. The charge of extreme
cruelty appears to be abundantly sustained by the evi-
dence.

It is next claimed that the allowance of alimony is
excessive. The value of the personal property owned by
the defendant is not given. The evidence shows that his
real estate is worth, over and above all incumbrance, from
$2,200 to $2,400. It also shows that, at the time of the
marriage, neither party owned any property, and that the
property now owned by the defendant represents the joint
accumulation of the parties during their association to-
gether as husbhand and wife. The defendant is an able-
bodied man, between 40 and 45 years of age, and a car-
penter and builder by trade. At the time of the trial, and
for sometime before, he had been earning $125 a month.
The plaintiff is between 35 and 40 years old; she has no
property; she has the care and custody of three of the
defendant’s children, the oldest of whom was but nine
years old and the youngest five years old at the time of
the trial. As to the allowance of $1,000 out of $2,200 or
$2,400 accumulated as a result of their joint efforts and
management, it is certainly not unreasonable under the
circumstances of this case. The monthly allowance of
$6.66% for the support of each child until 14 years old
is not munificent, and involves no greater saecrifice on the
part of the defendant than the time and care the plaintiff
will be required to bestow upon them entail upon her. It
does not appear to us that the alimony is excessive.

The defendant contends that the monthly allowance is
in the nature of continuing alimony, and that alimony in
that form was discountenanced in McGechie v. McGechie,
43 Neb. 523. There the court said:

“We do not approve of allowing alimony in the form of
an annuity, or requiring the husband to pay a fixed sum
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each month during the life of the other party, or for an
indefinite period of time.”

In that case the trial court had awarded $500, and the
decree provided for the payment of the further sum of
$10 a month indefinitely. On the facts stated, the court
held the allowance excessive and modified the decree,
striking therefrom the monthly allowance. But the court
did not intend by the language quoted to commit itself to
the proposition that an allowance of a fixed amount, pay-
able at stated periods, would be disapproved in all cases.
As there stated “the amount (alimony) should be just
and equitable, due regard being had for the rights of each
party, the ability of the husband, the estate of the wife,
and the character and situation of the parties.” In the
present case, the monthly allowance was obviously made
because the custody of the children was awarded to plain-
tiff. But she may die or become so situated that their.
nurture should be confidéd to some other person; one or
more of the children may die; the defendant may become.
disabled by disease or accident. In short, the amount
which the plaintiff should be allowed, in consequence of -
her custody of the children, depends upon so many con-
tingencies that it would be impossible to fix upon a gross
amount with any reasonable certainty that would prove
just and equitable to both parties. We think the trial
court wisely fixed upon the plan of monthly payments, to
continue until the children respectively attained a certain
age, reserving at the same time authority to revise the al-
lowance to meet such contingencies as might arise from
time to time.

A complaint is based on the order allowing the plaintiff
the household furniture in her possession at the time of
the decree. The defendant insists that this portion of the
decree is outside the issues, because this furniture was not
mentioned in the petition. Where the court has jurisdic-
tion of the parties, authority to grant a divorce carries
with it authority to adjust the property rights of the
parties with respect to personal property within its juris-
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diction. It is not necessary that each item of personalty
be specifically mentioned in the petition. The evidence
discloses with reasonable certainty the amount of house-
hold furniture. It also discloses that the defendant had
appropriated a portion of it after the final rupture be-
tween him and the plaintiff and before the decree. He
retains the tools and implements of his trade, and all per-
sonal property, save that portion of the household furni-
ture awarded to the plaintiff. He has no just cause to
complain of the division.

The defendant lastly contends that the custody of at
least one of the children should have been given to him.
The issue as to his fitness to have the care and custody of
a minor child of tender age was squarely joined, and the
evidence bearing thereon submitted to the court. We have
gone over it with care. It would serve no good purpose
to comment upon it, further than to say that it satisfies
us that the court made no mistake in denying the defend-
ant the custody of any of the children.

It is recommended that the decree of the district court
be affirmed.

Durrie and Jackson, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is
AFFIRMED.

FraNcis X. MOHAT, APPELLEE, V. JOHN HUTT, APPELLANT.
Frrep Fesruary 8, 1906. No. 14,086.

The remedy by injunction is not available to enforce a bare legal
right, when there is a plain and adequate remedy at law.

APPEAL from the district court for Custer county:-
BruNO O. HOSTETLER, JUDGE. Reversed with directions.
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Kirkpatrick & Hager, A. P. Johnson and M@lton
Schwind, for appellant.

H. M. Sullivan, contra.

ALBERT, C.

On the 15th day of March, 1904, the plaintiff filed his
petition in the district court, praying for an injunection
restraining the defendant from driving plaintiff’s cattle
from a certain tract of land, and from interfering with
plaintiff’s possession of such land. A temporary restrain-
ing order issued the same day, and on the final hearing
a perpetual injunction was granted as prayed. The de-
fendant appeals.

It sufficiently appears from the pleadings and the evi-
dence that at the commencement of the suit both parties
claimed the right to possession of the land mentioned in
the decree under leases made to them, respectively, by
the owners. Both leases were oral. The defendant’s lease
was made about April 20, 1903, and, according to his
testimony, was for one year from the 1st day of May of
that year; according to the evidence adduced by the plain-
tiff on that point, the length of the term was not fixed.
The plaintiff’s lease was made February 25, 1904, and was
for one year from the 1st of March, following. There was
no dwelling house on the land, but the defendant was in
possession on the 1st day of March, 1904, and the right
of possession was of some substantial value because of the
natural pasturage and corn stalks on the land. At that
date a dispute arose between the parties to the suit as to
the right of possession; the plaintiff claiming such right
by reason of his lease for the ensuing year, and the de-
fendant under his lease made the previous year. - The
plaintiff undertook to turn his stock upon the land, but
was prevented by the defendant. About the 5th of the
month, and during a temporary absence of the defendant,
the plaintiff turned his stock upon the land and began to
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cultivate a portion of it. On the defendant’s return he
‘drove the plaintiff’s stock from the land, and held pos-
- session until the temporary order was issued.
It is clear to us that this suit is simply an attempt to
employ the extraordinary writ of injunction to enforce
what, at most, is a mere legal right, and one which the
ordinary remedies at law are amply adequate to protect.
'In other words, it is an attempt to substitute the remedy
by injunction for ejectment, and forcible entry and de-
‘tainer, and the prayer for an injunction for that purpose
should have been denied. Warlicr v. Williams, 53 Neb.
143; Wehmer v. Fokenga, 57 Neb. 510. See also State v.
Graves, 66 Neb. 17.
It is recommended that the decree of the district court
be reversed, with directions to enter a decree in favor of
the defendant.

Durrie and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is reversed, with
directions to enter a decree in favor of the defendant.

REVERSED,

JoaN POwWER v. DouGLAS COUNTY.
FrLep Fesruary 8, 1906. No. 14,116.

1. Officers: COMPENSATION. A public officer is required to perform
the duties of his office for the compensation fixed by law, and
must look to the statute for compensation.

2. Fees. Where the law fixes the source to which a public officer is
to look for compensation, as, for example, the fees of his office,
he must look to such source alone.

3. Sheriffs: Fegs. The provisions of section 42, chapter 28, Compiled
Statutes 1903, not only limit the salary of sheriff to a certain
sum per annum, but require him to look to the income of his
office for such salary and the salaries of his deputies.
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4. Persons summoned by the sheriff, under his authority to summon
the power of the county, are not deputies in the proper sense
of the term, and the sheriff is not liable to them for compensa-
tion.

ERROR to the district court for Douglas county : WiLLIAM
A. REDICK, JUDGE. Affirmed.

Smyth & Smith, for plaintiff in error.
W. W. Slabaugh and F. A. Shotwell, contra.

ALBERT, C.

The district court sustained a general demurrer to plain-
tiff’s petition, and judgment went accordingly. The plain-
tiff brings error.

The question presented by the record is whether a county
having over 60,000 inhabitants is liable to the sheriff for
salaries paid by him to his deputies, where the fees of his
office, after deducting his own salary, are insufficient for
that purpose. The rule is well settled that a public offi-
cer is required to perform the duties of his office for the
compensation fixed by law.” He must perform every serv-
ice required of him by law, and must look to the statute
for compensation. State v. Meserve, 58 Neb. 451 ; State v.
Silver, 9 Neb. 85; Bayha v. Webster County, 18 Neb. 1381;
Adams County v. Hunter, 78 Ia. 328; City of Decatur v.
Vermillion, 77 111 315; Troup v. Morgan County, 109 Ala.
162; Sampson v. Rochester, 60 N. H. 477. As a corollary
to the foregoing proposition, it would follow, and it has
been held, that where the compensation of an officer is to
be paid out of a particular fund, as, for example, the fees
of his office, he must look to that fund. Gage County .
Wilson, 38 Neb. 165; Gage County v. Wilson, 38 Neb. 168;
Wolfe v. Kyd, 46 Neb. 292; Maurer v. Gage County, T2
Neb. 441; Lethbridge v. New York, 133 N. Y. 232.

Section 42, chapter 28, Compiled Statutes 1905 (Ann. St.
9069), is a part of the act to regulate the fees of certain
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county officers, enacted in 1877. The act has been fre-
quently amended, the last amendment having been enacted
in 1905. It will not be necessary to notice the changes
made by the amendments at this time, and for present pur-
poses we may take the act as it now stands. The section
referred to requires the sheriff and certain other officers
to pay into the county treasury all fees earned by them in
cxcess of the amounts which, by the provisions of that sec-
tion, they are permitted to retain as their official salary
and the salaries of their deputies and assistants. This
section allows a sheriff a salary of $2,500 per annum, the
necessary jail guard, and one deputy; the salary of the
latter being fixed at $900 per annum. The section further
provides: “That if the duties of any of the officers above
named in any county of this state shall be such as to re-
quire one or more assistants or deputies, then such officer
may retain any amount necessary to pay for such assistants
or deputies not exceeding the sum of seven hundred (700)
dollars per year for each of such deputies or assistants
except in counties having a population of over 18,000 and
less than 25,000 inhabitants; in which case such officers
may retain any amount of fees collected sufficient to pay
the salarics of such deputies and assistants, not exceeding
the sum of one thousand (1,000) dollars per annum, for
each of said deputies, except in counties having a popula-
tion of over 60,000 inhabitants, in which case such officers
may retain such amount as may be necessary to pay the
salaries of such deputies or assistants, as the same shall
be fixed by the county board; but in no instance shall such
officers receive more than the fees by them respectively and
actually collected.” The obvious effect of this section is,
not only to limit the compensation of the several officers
to a fixed sum, but to require them to look to the income
of their respective offices for such compensation. Such
was the construction placed upon it by this court in the
cases cited supra.

But it is contended that the section referred to, so far as
it relates to the sheriff, must be read in connection with
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section 119, article I, chapter 18, Compiled Statutes 1905
(Ann. St. 9211), which authorizes him to summon the
power of the county when he deems it necessary to pre-
serve the peace, and section 4, chapter 24, Compiled Stat-
utes 1905 (Ann. St. 9255), which empowers him to appoint
“such number of deputies as he may see fit.” So far as
concerns the authority of the sheriff to summon the power
of the county, it will suffice to say that he is not liable, and
never has been, at least in modern times, to the persons
thus summoned for their fees or compensation, if, indeed,
they are legally entitled to any. Such persons are not
deputies in the proper sense of the term, and the question
of their compensation does not concern the sheriff, nor is it
involved in this case. So far as concerns section 4, chapter
24, it stands just as it stood in chapter 15 of the Revised
Statutes of 1866. At that early day the sheriff was re-
quired to look to the fees of his office for his own compensa-
tion and that of his deputies. This is not only a matter
of history, but is clearly implied from section 6 of the same
chapter, which is still a part of the laws of the state
(Comp. St. ch. 24, sec. 6; Ann. St. 9257), which provides:
“When a county officer receiving a salary and no fees is
compelled by pressure of business of his office to employ
a deputy, the county commissioners may make a reasonable
allowance to such deputy.” As the fees of the sheriff,
then as now, were fixed by law, and he received no salary,
he was not included in this provision, and the affirmative
grant of authority to the county board to make an allow-
ance for one class of deputies impliedly negatives its au-
thority to make such allowance for those not included in
that class. It would seem to follow, then, that if we should
take section 4, supra, in connection with section 42, supra,
of the act regulating the fees of the sheriff and other county
officers, which is the later enactment, the most that can
be claimed for the plaintiff is that, while he had authority
to appoint such number of deputies as he saw fit, he was
obliged to look to the fees of his office for their compensa-
tion. That being true, taking into account the nature of
50
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plaintiff’s claim, the effect of the enactment of the act regu-

lating the sheriff’s fees on section 4, allowing him a free
" hand as to the number of deputies, is not necessarily in-
volved at this time.

There is some suggestion in the argument of a contractual
liability on the part of the county to the plaintiff. But
there can be no such liability. Aside from the invalidity
of a contract between the county board and a county officer
(Wilson v. Otoe County, 71 Neb. 435), a county board has
po authority to provide other or different compensation
than that fixed by statute.

The petition presents no theory upon which a recovery
could be had, and the demurrer was properly sustained.

"It is recommended that the judgment of the district court
be affirmed.

Durrie and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.

STATE, EX REL. DENNIS H. CRONIN, APPELLANT, V. DANIEL
J. CrONIN, COUNTY TREASURER, APPELLEE.

Frrep FEpRUARY 8, 1906, No. 14,479,

1. Tax Sales: Notice: PusricatioN. Section 7, article IX, chapter 77,
Compiled Statutes, provides for the publication of notice of the
filing of a petition in the district court, under what is known
as the “Scavenger Act,” and that the county commissioners
“shall designate the newspaper in which said notice, and in
which all notices of tax sales made by the county treasurer”
under said act ‘“‘shall be published, provided, the county treasurer
shall designate such newspaper where the county commissioners
fail to do so.” Among other proceedings of the county board,
its record shows the following: “On motion, the printing of the
scavenger delinquent tax list was -awarded to the O’Neill
Frontier.” Held, That such record is sufficient to show a desig-
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nation by the county board of a newspaper to publish the notice
required by said section. -

2. The writ of mandamus is properly denied, where it would be un-
availing if allowed.

APPEAL from the district court for Holt county: JAMES
J. HARRINGTON, JUDGE. Affirmed in part.

R. R. Dickson, for appellant.

A. F. Mullen and M. F. Harrington, contra.

ALBERT, C. '

This is an appeal from an order denying a writ of man-
damus. The appellant is the owner and publisher of the
“Frontier,” sometimes known as the “O’Neill Frontier,”
a weekly newspaper published at O’Neill and of general
circulation in Holt county. . The appellee is treasurer of
said county. In January, 1905, the county board of the
county formally elected to enforce the collection of delin-
quent taxes against real estate under the provisions of
chapter 75, laws 1903, commonly known as the “Scavenger
Act,” and which constitutes article IX, chapter 77, Com-
piled Statutes (Ann. St. 10644-10691). - Section 5 of the
act prescribes the form of a petition to be prepared by the
county treasurer against the several tracts and lots of land
against which there are taxes delinquent, and section 6 for
the filing of such petition in the district court. Section
7 prescribes the form of a notice of the filing of such peti-
tion, and provides for the publication of such notice in a
newspaper, and that there shall be published in connection
therewith “a complete list of the lands and lots as shown
in the county treasurer’s statement of delinquent taxes,”
ete. It also contains the following provision : “The county-
commissioners of each county shall designate the news-
paper in which said notice, and in which all notices of tax
sales made by the county treasurer hereinafter provided
for, shall be published, provided, the county treasurer shall
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designate such newspaper, where the county commissioners
fail to do so.” The appellee prepared and filed the peti-
tion in accordance with sections 5 and 6, and, taking the
position that thie county beard had failed to designate a
paper in which the notice prescribed by sec. 7 should be
published, designated the “Ilolt County Independent” as
such paper. The appellant contends that his paper, the
“Frontier,” was designated by the county board to pub-
lish the notice, and, consequently, that it was the duty
of the appellee to furnish him with such notice for publi-
cation. The contention is based on a motion adopted by
the county board at a session held in April following its
election, to procced under the act in question. The record
of the proceedings at that session, so far as is material now,
is as follows: “On motion the printing of the scavenger
delinquent tax list was awarded to the ‘O’Neill Frontier.” ”
On the other hand, the appellee invokes the familiar rule
anounced in State v. Bartley, 50 Neb. 874, that a writ of
mandamus will only be allowed where the relator clearly
establishes his right, and nothing essential to that right
will be taken by intendment. He then states his position
thus: “Applying these rules to the facts of the present case
the county treasurer, in order to interpret the resolution
passed by the county board as a designation, would have to
do so by intendment. He would have to interpret the
word “award” to mean “designate”; that the words
“scavenger delinquent tax list” meant the legal notice re-
ferred to in section 7, article IX, chapter 77, Compiled
Statutes 1905; that the “O’Neill Frontier” meant the
“Frontier.”

That the county board did not employ the most apt and
accurate language to designate a newspaper to make the
publication will be conceded, and if the record on the
motion stood alone, and unaided by other points of the
record, it would leave room for doubt as to what the county
board had in mind. But at the preceding sitting the board
had adopted a formal resolution to proceed under the so-
called “Scavenger Act” to enforce the collection of delin-



Vor. 75] JANUARY TERM, 1906. 741

State v. Cronin.

quent taxes. By the use of the term “Scavenger” in the
motion in question, the board clearly conveyed the thought
that it was taking a step in pursuance of its resolution to
proceed under that act. The first step required of the
board by that act, after the adoption of such resolution,
was to designate u newspaper to publish the notice required
by section 7. With the duty of- making such designation
resting upon it and ripe for performance, the board
“gwarded the printing of the scavenger delinquent tax list”
to a certain newspaper. It is true the statute uses the
word “designate” instead of “award,” and that the two
words are not synonymous. But designate, as used in sec-
tion 7, means to point out or select, and when the board
“agwarded” the printing of the list to a certain paper, it
clearly pointed out or selected such paper to do the work.
And, so long as it did that, whether it used one word or
another is immaterial in the eyes of the law. But it is
pointed out that section 17, as well as section 7, requires
the publication of a delinquent list, and the appellee in-
sists that the language of the motion is equivocal, in that
it does not show to which of the two lists or notices it
refers. By the provisions of section 7 the list is a part of
. the notice of the pendency of the suit, and is a complete
list of the lands against which there are delinquent taxes
and of the amount of taxes due on each lot or parcel of
land described. The list required by section 17 is a part
of the notice of sale under the decree, and is merely a list
of “all lands and lots on which decrees have previously
been,rendered.” The latter list is not the delinquent tax
list, within the meaning of the act, nor as the term is gen-
erally understood. Besides, the publication under sec-
tion 7 precedes that under section 17 some months, and
it is not to be presumed, nor would one fairly seeking
information suspect, that the board passed over a present
and certain duty to discharge one which was remote and
to a certain extent contingent. Nor do we attach any im-
portance to the fact that the hoard omitted the term “no-
tice,” because by common usage the terms “list,” “tax
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list” and “delinquent tax list” are understood to refer to
the notices or other matters with which such lists are
included, and we have no doubt that the language em-
ployed by the board conveyed to the average reader that
the board was dealing with the notice required by section
7 more clearly than would have been possible by terms
technically more correct and accurate. It will be ob-
served that, instead of awarding the publication of the
matter, the board awarded the “printing.” This is an-
other slight inaccuracy of expression that leaves no one
in doubt as to the intention of the board. “Print is
familiarly used in the sense of ‘publish,’ and in that sense
the word receives recognition in many if not all of the
dictionaries.” Nebraska L., S.-G. & 1. Co. v. McKinley-
Lanning L. & T. Co., 52 Neb. 410; Aetna Life Ins. Co. v.
Wortaszewski, 63 Neb. 636. It is also urged that the true
name of appellant’s paper is the “Frontier,” while -that
named by the board is the “(O’Neill Frontier.” But the
testimony shows that the appellant’s paper is the only
paper published in the county by the name of the
“Frontier,” and that it is also known as the “OQ’Neill
Frontier.” It is not at all probable that any one would
be misled by the name used by the board to designate the
paper. Sce Fairchild v. City of St. Paul, 46 Minn. 540,
49 N. W. 325. As was intimated in the case just cited,
the main object of the statute requiring the designation of
a paper is to advise the public where to look for notices
like that in question. And we are satisfied that any per-
son really seeking information on that point from the
records of the county would not be left in doubt nor
led astray by the record of the action of the county board
in this case. - '

The appellee insists that the record of the county board,
relied on as showing a designation of appellant’s paper, is
fatally defective, because it is not a command or direction
to the county treasurer or any other person, and is in
the past tense and a mere recital of a past transaction.
In support of this position he cites Preuit v. People, 5 Neb.
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377, and Miller v. Burlington & M. R. R. Co., 7 Neb. 227.
In the first of these cases the court held that a recital in
the record that “thereupon the court sentenced the defend-
ant, William M. Preuit, to be hanged by the neck until
dead,” etc., was not a proper judgment, but a mere recital
of the fact that one had been rendered. The judgment
in the second case was open to the same objection. It is
hardly necessary to say that judgments of a court of
record stand on a very different footing from the acts and
proceedings of an administrative body. As to the records
of the former, strictness has always been required, but, as
to the latter, great liberality has been accorded. As was
said in Bartlett v. Eau Claire County, 112 Wis. 237:

“All reasonable liberality must be accorded the minor
deliberative bodies of the state; notably county beards,
town meetings, school district meetings, and the like,
where, by reason of the character and vocation of the men
comprising such bodies, the technicalities of procedure are
not strictly enforced, nor perhaps fully understood. We
must not expect nor demand that the records of such
meetings should be made up with the accuracy and techni-
cality of those of monetary corporations, conducted under
the direction of skilled counsel; nor, indeed, of the legis-
lature itself.”

We are- satisfied, however, that the court was justified
in denying the writ, because it appears to he conceded
that it wonld have been unavailing had it issued, the time
being too short after the decision of the district court to
take the steps and make the preparation necessary to enable
the appellant to publish the list within the time required
by law. This condition of affiairs was due largely to the
fact that the appellee, by giving the notice and list to the
other paper, which had sent it out of the state to be
printed, had placed himself in a position where it would
have been impossible to obey the writ promptly had it
issued. That being true, the appellant’s right to publish
the list, at the time of the decision in the district court, .
was a mere abstract right, unattended by any possible
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benefit to him, and it is well understood that such a right
will not be enforced by mandamus, whatever may be done
in some other form of action. (“’0; mley v. Day, 114 111
185; State v. Westport, 135 Mo. 120; Pcople v. Fitzgerald,
13 N Y. Supp. 663. But the §1tuat10n was different when
this suit was begun. At that time, had the appellee moved
promptly to the discharge of his duty, the appcllant could
have made the publication. But the appellee chose rather
to persist in his default until, however the court should de-
cide, the appellant could not publish the list or notice. We
are unable to view the conduct of the appellce in any other
light than as a wanton disregard of duty and a reckless
attempt to thwart the purpose of the governing body of
the county. We are of the opinion, therefore, that while
the writ was properly denied, under the circumstances,
the costs of the proceeding should have been taxed to the
appellee. .

It is therefore recommended that the judgment denying
the writ be affirined, and the order taxing the costs to the
relator be reversed, and the canse remanded, with direc-
tions to tax the costs of the proceeding to the respondent.

Durrie and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment denying the writ is affirmed, and
the order taxing the costs to the relator is reversed, and
the cause is remanded, with directions to tax the costs of
the proceeding to the respondent.

JUDGMENT ACCORDINGLY.
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J. A. CHAPIN V. SEWARD COUNTY.
Freo FeEBrUARY 8, 1906, No. 14,098.

Counties: LiapiLiry, Under the provisions of section 23, chapter 50
of the Compiled Statutes, a county is not liable to a complaining
witness for an amount equal to one-fourth of the sum collected
as fines and paid over to the school fund, where the complaint
ig for selling liquor without a license.

ERrOR to the district court for Seward county: BEN-
JAMIN F. Goop, JUDGE. Affirmed.

Landis & Schick, Thomas Darnall and A. G. Wolfen-
barger, for plaintiff in error.

Norris Brown, Attorney General, W.T. Thompson and
L. H. McKillip, contra.

JACKSON, C.

The plaintiff brought this action to recover a sum equal
to one-fourth the amount of certain fines paid over to the
defendant’s treasurer by persons convicted of a violation
of the provisions of chapter 50 of the Compiled Statutes.
The allegations of the petition important to the inquiry
are that the plaintiff was the complaining witness in
criminal prosecutions for the sale of liquor without
license in an incorporated village of the defendant county;
that the filing of the complaints terminated in assessing
certain fines, which were paid and converted into the
treasury of the defendant; that the plaintiff made out and
filed with the county board claims for one-fourth the
amount of the fines, which were rejected.

A general demurrer to the plaintiff’s petition was sus-
tained. He appeals, and bases his right to recover upon
section 23 of the chapter in question. This section reads
as follows: ¢“All fines and penalties recovered under the
provisions of this act shall, when collected, be paid into - '
the proper treasury for the use of the school fund, and
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the corporate authorities by whom such license was issued
shall pay to the complaining witness in such action, out
of the general fund of the county or city, an amount equal
to one-fourth of the sum actually collected and paid over
to the school fund as aforesaid.” Comp. St. 1905, ch. 50,
sec. 23 (Ann. St. 7173). The purpose of this enactment
evidently was to hold the municipality issuing a license
under the provisions of the act, of which it is a part, to
some extent responsible for the regulation of the traffic
which it might license, and, in the event of a conviction of
its licensee for the violation of the provisions of the act,
to make some compensation to the complaining witness
who brought the fact of such violation to the attention of
the public authorities.

It will be observed that the fines shown by the petition
in the case at bar to have been collected were not for the
violation of the provisions of the det in an incorporated
village, but for sales without license. The village there-
fore is not responsible to the complaining witness, because
the village issued no license. The county board was with-
out jurisdiction to issue license, and, while the fines were
paid into the county treasury for the benefit of the school
fund of the county, yet it is not the receipt of the fine by
the municipal authority that makes the municipality liable
to the complaining witness. It is clearly the purpose of
the statute to make the municipality receiving the license
money responsible, and, as no municipality had received
license money from the persons paying the fines, no mu-
nicipality was liable to the complaining witness.

The judgment of the district court was right, and we
recommend that it be affirmed.

Durrir and ALBERT, CC., concur,

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED,
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MARTIN TEATS V. GEORGE W. FoOX.
Frep FEBRUARY 8, 1906, No. 14,103.

Criminal Law: CosTs: CONSTITUTIONAL LAw. Section 22, chapter, 60,
Compiled Statutes of 1905, in so far as it authorizes the taxation
of costs against a complaining witness, unless the court shall
gustain the finding that there was probable cause for the com-
plaint, is unconstitutional and void.

ERROR to the district court for Dawson county: BRUNO
O. HOSTETLER, JUDGE. A flirmed.

H. M. Sincliar, Warrington & Stewart and H. D. Rhea,
for plaintiff in error. '

E. A. Cook and Geo. W. Fogz, contra.

JACKSON, C.

The defendant in error made complaint before the police
judge of the city of Lexington charging one Gilmore with
unlawfully keeping for sale intoxicating liquors. A war-
rant was issued upon the complaint and the accused taken
into custody by the sherifft. Upon motion of Gilmore the
complaint was quashed, the proceeding dismissed, and,
among other things, it was ordered that the costs be taxed
to the complaining witness. Execution was issued for the
costs and levied upon the property of the defendant in
error, who replevied the same, and upon trial in the dis-
trict court had judgment determining the right of prop-
erty and the right of possession to be in him. The plain-
tiff in error is the officer who had the execution and made
the levy, and from the judgment against him in the re-
plevin proceedings he prosecutes error.

The taxation of costs against the complaining witness
it is attempted to justify under the provisions of section
22 chapter 50 Compiled Statutes 1905 (Ann. St. 7172).
That portion of the section authorizing the costs to be so
taxed reads as follows: “If the defendant be discharged

~
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the costs shall be paid by the complaining witness unless
the court shall sustain the finding that there was probable
cause for the complaint.” In Rickley v. State, 65 Neb.
841, it was held that section 322 of the criminal code, in
so far as it authorizes the question of the good faith of the
prosecuting witness in instituting the prosecution to be
tried and determined at the same time that the defendant
is tried, and the taxation of costs against him, in case it is
found that in filing the information he acted maliciously ~
and without probable cause, is unconstitutional and void.
The conclusion there reached is based upon the reasoning
that a complaining witness in the trial of a misdemeanor
is in no sense a party théreto; he exercises no control over
the prosecution, is given no voice as to what evidence shall
be offered or produced at the trial, in fact, is denied the
right to have the question of his good faith in making the
complaint investigated and determined, and that to permit
the costs of such a proceeding to be taxed against him, and
his property seized and sold to satisfy the order taxing the
costs, would be to take his property without due process
of law.

It is urged in behalf of the plaintiff in error that the
conditions here are’different; that under the provisions
of section 23 of the act in question a complaining witness
ig, in effect, a party in interest, because, upon conviction
and payment of any fine that may be imposed upon the
accused, the complaining witness is entitled to receive
from the municipality issuing the license a sum equal to
one-fourth of the amount of the fine; but in Chapin v.
Seward County, ante, p. 745, it is held that, where the
complaint was for selling liquor without a license, as in
this case, no such compensation to the complaining wit-
ness could be made.

We are unable to distinguish the case at bar from
Rickley v. State, supra, and hold that section 22, chapter
50 of the Compiled Statutes 1905 (Ann. St. 7172), in so
far as it authorizes the taxation of costs against the com-
plaining witness is unconstitutional and void.
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We recommend that the judgment of the district court
be affirmed.

DUFFIE and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED,

JAMES J. OLSEN V. JOoSEPH R. COLLINS,
/!
FiLep FEerUARY 8, 1906. No, 14,125,

Action on Contract: EvipExce. In an action for damages on account
of an alleged breach of contract, evidence is admissible under
a general denial to show that, in fact, no contract existed.

ERRrOR to the district court for Saunders county: BEN-
JAMIN F. Goop, JUDGE. Affirmed.

John H. Barry, for plaintiff in error.
Simpson & Good, contra.

JACKSON, C,

Plaintiff in error sued for damages on account of the
breach of an alleged contract for the purchase of a quan-
tity of potatoes. The answer was a general denial. In
the trial court a jury was waived and the case heard before
the court, resulting in judgment for the defendant.

The chief complaint of the plaintiff in error is that,
over his objections, evidence was admitted for the purpose
of proving that the conversation relied upon by him as
constituting the contract was had in jest, and therefore
not binding upon the parties. This contention cannot be
sustained. The denial put the existence of a contract in
issue, and under the denial it was competent for the de-
fendant to prove any facts tending to show that no con-
tract was ever made,
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The only remaining question is as to the sufficiency of
the evidence to sustain the judgment. The court found
that no contract was ever entered into between the par-
ties. There is competent evidence in the record tending
to show that plaintiff in error in the year 1903 raised
a crop of potatoes near the town of Colon, in Saunders
county. The defendant is a hardware merchant at that
village, and his place of business appears to have been
a convenient resort in the evening for residents of the
village. On an October evening of the year stated the
plaintiff visited this store in company with others, and
his potato crop afforded the theme of conversation for
the evening. He was the recipient of much friendly ad-
vice relative to the care of his crop, and finally the de-
fendant bantered him by offering him a dollar a bushel
for the potatoes, and handed him a dollar as an evidence
of good faith. The witnesses, as they usually do in such
matters, disagreed as to whether the offer was in jest or
not, but the circumstances tend to corroborate the de-
fendant and his witnesses in the claim of jest. The de-
fendant is a single man, not engaged in the business of
handling vegetables and without use for them.

There is evidence to sustain the finding of the trial
court, and we recommend that the judgment be affirmed.

Durrie and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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STATE, EX REL. JOEN H. MICKEY, RELATOR, V. JOHN C,
DrexEL, CoUNTY CLERK, RESPONDENT.

Firep Fesruary 22, 1906, No. 14,419.

1. Taxation: STATE Boarp oF Equarization: Powers. The state board
*  of equalization and assessment has general direction and control
of county assessors in the performance of their duties, but this
does not include the power to direct them in the valuation of
property for assessment, nor in determining whether or not a
particular item of property is assessable.

: CouNTY BOARD OF EQUALIZATION: APPEAL. The county board
of equalization has jurisdiction to hear and determine contests
as to the liability to taxation of property which the law requires
the county authorities to assess. An appeal lies from its de-
cision to the distirict court. The state board of egualization and
assessment has no jurisdiction of such appeal.

: APPEAL: Maxpamus. The appeal provided by the revenue
law from the decision of the county board as to the liability
of property to taxation is a plain, adequate, legal remedy, and
mandamus will not lie to correct errors of the county board in
such decision.

ORIGINAL application for a writ of mandamus to com-
pel respondent to list for taxation the reserve funds of
certain beneficiary associations. Writ denied.

Norris Brown, Attorney General, and W. T. Thompson,
for relator. : ’

W. W. Slabaugh and Brome & Burnett, contra.

SEDGWICK, C. J.

The relator as a citizen and taxpayer of the state has
applied to this court for a writ of mandamus to compel
the respondent, who is county clerk of Douglas county,
“to insert in and extend upon the tax roll and list of
Douglas county, Nebraska, for taxation the assessed value
of the personal properties consisting of the reserve funds
of the Sovereign Camp of the Woodmen of the World, a
fraternal-beneficiary association, commonly known as the
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“Woodmen of the World,” and also to insert in and ex-
tend upon the tax roll and list of Douglas county, Ne-
braska, for the current year the assessed value of the per-
sonal properties consisting of the reserve funds of the
Supreme TForest of the Woodmen Circle, a fraternal-bene-
ficiary association commonly known as the “Woodmen
Circle.” It is alleged in the alternative writ that the
property in question was “duly and legally listed and as-
sessed for taxation for the current year by the county
assessor of said Douglas county, the listed or real and the
assessed valuation being fixed by said assessor as follows:

Real value. Assessed value,
Sovereign Camp, Woodmen of

the World .............. . .$2,036,651 $407,330
Supreme Iforest, Woodmen
Circle ............ccccocun.. 200,886 40,1777

This allegation is denied in the return to the writ. It
appears that these associations in listing their property
for assessment in 1905, after listing other property as
assessable, stated the amount of these reserve funds held
by them respectively and claimed them exempt from taxa-
tion.

1. It is contended that these funds are exempt from tax-
ation. This question is involved in another case, now
pending in this court and soon to be heard. It does not
appear to be necessary to a determination of this case, and
we will therefore consider this case upon the theory that
such fuwds are taxable under our statute, leaving that
question for further consideration hereafier.

2. It is contended in the brief that the county assessor
in the first instance assessed these reserve funds. This
contention seems to be so plainly contradicted by the
record as to deserve but little consideration. The Wood-
men of the World in their return to the assessor listed
four items of property:

(1) TFurniture, fixtures and supplies....... $5,000.00
(2) Credits with banks, after allowing for
all outstanding checks.............. 402,189.06
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(3) Securities in safety deposit vaults in

city of Omaha ....ovvvevivnnnnn., $2,018,597.55
(4) Gross receipts .....ccooiiiiiiiiiia 33,341.00

And the return of the asrociation to the assessor shows
that each of these items is of the value at which it was
listed. There was no controversy or question about this.
The item “fixtures and furaiture” was numbered 82 in the
return of the company to the assessor, and the item “gross
receipts” was numbered 78, The assessor valued number
78, $33,340, $1 less than the gross receipts returned by
the association; and valued the item 82, “office fixtures
and furniture, $5,000,” the amount returned by the asso-
¢iation as item “82, office fixtures and furniture.” He ex-
tended 20 per cent. of these two amounts as the value to
be assessed. In his oral examination the assessor made
some attempts at evasion, but this evidence, if competent
at all for the purpose, was altogether too indefinite to
contradict the record which he had made. The record as
to the assessment of the Woodmen Circle is equally con-
clusive. The return made by these associations to the as-
sessor, the action of the assessor thereon, the proceedings
of the state board, and the proceedings of the county board
of equalization, all conclusively show that the only ques-
tion in regard to the assessment of these two associations.
was the simple legal question as to whether the reserve
funds“were liable to taxation. The assessor assessed the
property listed by these companies as assessable, but did
not assess these reserve funds. This matter being brought
to the attention of the state board of equalization, that
hoard directed “that the properties aforesaid be listed, as-
sessed and added to the tax rolls of said county for taxa-
tion by said county assessor for said year, in the manner
provided by law.” This was done on the 2d day of August,
1905. The county asscssor thereupon added this property
to the tax rolls and assessed the same.

3. The next question controverted by the parties arises
out of this action. Section 129, article I, chapter 77, Com-
piled Statutes 1903 (Ann. St. 10528), provides that the

b1
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state board of equalization and assessment “shall have
general direction and control of the county assessors in
the performance of their duties, and shall direct the same,”
and section 113 of the act (Ann. St. 10512) provides:
“The county asscssor shall obey all rules and regulations
made under this act and the instructions sent out by
the state board of equalization and assessment.” The
question is raised and discussed whether these and other
similar provisions in the statute give the state board of
equalization and assessment power to control the judg-
ment of the county assessor upon the values of property,
or upon the question of the liability of property to as-
sessment ; or whether the powers of the state board relate
rather to the manner of performing the duties of the as-
sessor and the formalities to be observed by him. “The
state board of equalization cannot deal with individual
assessments, nor take into consideration inequalities as
between individual taxpayers, but it deals only with the
values of the taxable property of a county as a whole.”
Hacker v. Howe, T2 Neb. 385.

It surely will not be contended that the state board can
direct the county assessor as to what valuation he shall
put upon property, and so accomplish indirectly what the
board cannot do directly. It has no power to hear com-
plaints that individual assessments are too high or too
low. This duty is left to the county board, and its action
thereon cannot be reviewed by the state board. When
property is listed by’the owners, and is claimed by them
to be exempt from taxation, the assessor must, no doubt,
determine in the first instance whether such property is
taxable. The question may at the proper time be pre-
sented to the county board of equalization. There can be
no doubt of the jurisdiction of that board to determine
~ whether the property is assessable. The clerk may add
omitted property to the roll, but it is the duty of the
county board to assess the same (Comp. St., ch. 77, art. I,
sec. 121, Ann. St. 10520), and its action in that regard
cannot be controlled by the state board. It would follow,



YorL. 75] JANUARY TERM, 1906. 755

State v. Drexel.

then, that the action taken by the state board, as far as
this controversy is concerned, was entirely nugatory, and
we must treat the action of the county assessor in extend-
ing these properties upon the tax list and assessing them
for taxation as they would be treated if no such order of
the state board had been made.

4. After the county assessor had assessed these reserve
funds pursuant to the order of the state board, the as-
soclations appeared before the county board of equaliza-
tion and protested against this action of the assessor, and
asked the county board to strike said assessments from the
assessment rolls. A hearing was had thereon before the
county board and the assessments were stricken from the
rolls accordingly. In these protests before the county
board is was insisted that these reserve funds were not
liable to taxation.

The writer of this opinion was at the argument inclined
to the view that, under these circumstances, this action
. could be maintained; that, since the sole question hefore
the county board was a question of law, the action of that
board in striking the assessment from the rolls after the
assessor had extended it thereon must be considered as a
ministerial act, leaving the duty of the county clerk clear
and unequivocal in the premises. It is generally held that
the writ of mandamus will lie to corpel assessors of taxes -
to do their duty. “It lies to make them assess all prop-
erty which is subject to taxation; to extend on the col-
lector’s books the taxes according to the increased valua-
tion of property in the county made by the state board
of equalization; enter on the assessment book the delin-
quent taxes of the preceding year; strike an illegal assess-
ment from the assessment roll.” Merrill, Mandamus, sec.
127. There can be no doubt that when all the parties in-
terested are before the county board of equalization, and
there is no controversy in regard to the facts, no ques-
tion of ownership of property, or of the amount or value
thereof, but simply the legal question as to whether such,
property is liable to taxation, the action of the board in
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determining the legal question would generally be con-
sidered as ministerial, and a writ of mandamus would lie
to compel them to assess property that was manifestly
liable to taxation. Our code, however, provides: “This
writ may not be issued in any case where there is a plain
and adequate remedy in the ordinary course of the law.”
Sec. 646 of the code.

“Such remedy is adequate when it reaches the end in-
tended, and actually compels the performance of the duty
which has been neglected or refused. It must apply to the
case, and afford the particular right to which the party
is entitled. Anything which falls short of that is not ade-
quate nor complete. * * * The writ has been refused:
when the board of supervisors denied the relief desired,
because an appeal lay from their decision.” Merrill, Man-
damus, sec. 53. The question is whether the revenue act
has provided a plain and adequate legal remedy. Section
124, article I, chapter 77, Compiled Statutes 1905 (Ann.
St. 10523) provides for appeals from a decision of the
county board of equalization to the district court. The
appeal may be taken within 20 days after the adjourn-
ment of the board, and must be taken “in the same man-
ner as appeals are now taken from the action of the county
board in allowance or disallowance of claims against the
county.” The fifth subdivision of section 121, supra, re-
quires the county board of equalization to “add to the
assessment rolls any taxable property not included therein,
assessing the same in the name of the owner thereof as
the assessor should have done.” It also requires that notice
of this proposed action be given to the owner of the prop-
erty. The statute providing for appeal to the district
court requires the court to “hear the appeal as in equity
and without a jury, and determine anew all questions
raised before the board which relate to the liability of
the property to assessment or the amount thereof.” There
is no doubt of the right of one taxpayer to appeal from the
assessment of another. So that it appears from these
provisions that the statute declares it is the duty of the
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county board of equalization to determine when property
which has been omitted is taxable, and if it is found to be
taxable to place it upon the rolls for that purpose, and to
assess it as the assessor should have done. Any taxpayer,
the amount of whose taxes may be affected by the action of
the county board, may appeal from its decision as to the
liability of the property of another to taxation, and upon
such appeal the court must determine whether the prop-
erty in question is liable to assessment. The statute con-
tains ample provisions for carrying out the decision of
the court and securing the assessment of such property as
shall be found liable to taxation. No sufficient reason has
been suggested for supposing that this plain statutory
remedy is not adequate, and it follows that this relator, as
a taxpayer of the state, had a plain, adequate remedy pre-
scribed by the statute. This remedy cannot be neglected
and the extraordinary writ of mandamus resorted to. The
writ must therefore be denied.
‘WRIT DENIED.

IN RE PROTEST OF JOHN D. MACRAE.
Fep FEBRUARY 22, 1906. No. 13,866.

1. Iiquor License: EvIDENCE: REvVIEW. Where an applicant for a
liquor license introduces sufficient evidence before a licensing
board to show prima facie that the signers of his petition pos-
sess the mnecessary statutory qualifications, a finding in his favor
on that question will not .be set aside on appeal.

2. Intoxicating Liquors: SArE To MiNor. Where a minor purchases
liguor, not for his own consumption, but for the use of another,
who sent him to buy it, whose money pays for it, to whom it is
deliveréd, and to whom the sale may be lawfully made (the
seller being so informed), it is not a sale to a minor within the
meaning of section 8, chapter 50, Compiled Statutes 1903, en-
titled “Liquors.”

3.

: SALE oN SUNDAY: EvIDENCE. When an applicant for a liquor
license is charged before the licensing board with having sold
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intoxicating liquor on the first day of the week, commonly called
Sunday, and the evidence on the hearing is conflicting, the ques-
tion presented is one of fact to be determined on the weight
of such evidence.

4,

: ScreeNs: LicenNse. The purpose of section 29, chapter 50,
entitled “Liquors,” is to secure to the proper authorities an un-
obstructed view of the manner in which the business of selling
intoxicating liquors is being conducted, and, as the evidence in
this case shows beyond question that the applicant so screened
the windows and doors of his place of business as to obstruet
such view, it was the duty of the board to find him guilty of
the violation of that section and refuse to grant him a license.

ERrOR to the district court for Douglas county: GEORGR
A. DAY, JUubGe. Reversed.

Montgomery & Hall, for plaintiff in error.
W. J. Connell, contra.

BARNES, J.

Charles Metz, the defendant herein, applied to the board
of fire and police commissioners of the city of Omaha for a
license to sell malt, spirituous and vinous liquors at No.
2705 Leavenworth street, in said city, for the period of
one year, commencing on the first day of January, 1904,
under the city ordinances and the provisions of chapter
50, Compiled Statutes 1903 (Ann. St. 7150-7184). To
this application the plaintiff, John I). MacRae, filed a re-
monstrance, alleging that the applicant’s petition was not
signed by 30 freeholders of the ward in which the busi-
ness was to be conducted; that the applicant had been
guilty of a violation of section 8 (Ann. St. 7157) of said
chapter 50, in that, during the preceding year, he had sold
liquor and intoxicating drinks to minors; that the appli-
cant had Dbeen guilty of selling intoxicating liquors on
the first day of thé week, commonly called Sunday; and
that he had been guilty of violating the provisions of sec-
tion 29 (Ann. St. T179) of the act in question, in that he
failed to keep the windows and doors of his place of busi-



VoL. 75] JANUARY TERM, 1906. 750

In re MacRae,

ness unobstructed by screens, blinds, paint or other
articles. After a full hearing, the board overruled the
protest and remonstrance, and granted the license as
prayed for by the applicant. The remonstrator appealed
to the district court for Douglas county, where the order
of the board was affirmed, and from that judgment he
brings the case to this court by petition in error.

1. The plaintiff’s first contention is that the court erred
in sustaining the finding and judgment of the licensing
board that the petition was signed by a sufficient number
of freeholders residing in the ward where the business was
to be conducted. In order to procure such a license, the
applicant must show that the signers of his petition possess
the qualifications required by the statute; and, recogniz-
ing this rule, the applicant at the outset of the hearing
introduced his evidence tending to establish that fact.
While this evidence is not very conclusive, yet we are
satisfied that it made at least a prima facic case, and, as
the plaintiff herein introduced no contradictory proof,
it was sufficient to sustain the finding of the board on that
question. .

2. It is next contended that the license should have been
refused, for the reason that the applicant had violated the
provisions of section 8 (Ann. St. 7157) of the act in ques-
tion by selling intoxicating liquor to minors. The burden
of proving that charge was on the remonstrator, and in
order to establish it he showed by one Ired Steinhauser,
a minor, that he had frequently obtained beer at the ap-
plicant’s saloon during the preceding year, but he also
stated that he procured it for his mother, and never drank
any of it himself. The applicant’s bartender testified to
the sams fact, and added that he delivered the beer to the
witness only when he was sent for it by his folks; that he
delivered it to him to carry to his mother and sister, who
were both adults. This requires a decision of the question
whether the sales above described were sales to a minor,
and within the inhibition of the law.

It is proper to say at the outset that the authorities
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are somewhat divided on this question. In some jurisdie-
tions it is held that a mere delivery of intoxicating liquor
to a minor constitutes a sale within the meaning of the
statute. But these decisions turn mainly upon the pecu-
liar wording of the statutes on which they are based, and it
would scem that they are not sustained by the weight of
authority. TIn Black, Intoxicating Liquors, sec. 420, it is
said : “When a minor purchases liquor, not for his own con-
sumption, but for the use of another person, as whose
agent or messenger he is acting, and to whom the sale
might lawfully be made, the guilt or innocence of the seller
will depend upon the disclosure to the seller of the fact
of agency, because, so far as concerns the seller, that will
determine the person who is to fill the character of pur-
chaser. If the minor informs the liquor dealer that the
liquor purchased is for the usc of another person, who has
sent him to buy it, and with whose money he pays for it,
such being in truth the case; or if the dealer knows, from
other sources of information, that the real purchaser is
an adult and the minor is only his messenger, then the sale
takes place between the dealer and the adult, the minor
is not concerned in it except as he is merely the conduit
by which the money is conveved to the one and the liquor
to the other, and consequently the dealer eannot be con-
victed of selling to the minor.” This doctrine seems to be
sustained by Commonicealth v. Lattinville, 120 Mass. 385;
O’Connell v. O'Leary, 145 Mass. 311; State v. Mellahon,
53 Conn. 407; State v. Walker, 103 N. Car. 413; Monaghan
v. State, 66 Miss. 513; Wallace v. State, 54 Ark. 542; Ran-
dall v. State, 14 Ohio St. 435. In Monaghan v. State,
supra, it was said:

“To ‘sell’ liquor to a minor is what is forhidden by the
statute. Merely to deliver liquor to a minor, with notice
that it is to be carried to an adult, is not a sale within the
meaning of the statute. We cannot extend the terms of
a criminal statute beyond its clear legal meaning. We
cannot construe the word ‘sell’ in the statute to mean some-
thing different from its ordinary legal import. Undoubt-
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edly, a minor may be an agent or lawfully go on errands
for an adult, and a person may buy through an agent,
and in such case, there being no question of the fact of
agency, although the dealing is with the agent, and the
delivery is to him, in legal effect the sale is to the principal.
The law is, that where a person contracts as agent, or
he is known to be such, the contract is with the principal,
and not with the agmit; but where the agent deals in his
own name, and the principal is not disclosed or known,
the contract is with the agent and he is liable.”

Thercefore it was proper for the applicant to show that
the liquor was drawn and delivered to the minor in pur-
suance of an agreement with his parent for its purchase
and subsequent delivery to her. It has also been held that,
as between a seller and an agent who deals with him with-
out disclosing the fact that he acts in that capacity, the
Iatter as well as the principal may be regarded as the pur-
chaser. So it may be possible for a liquor seller who con-
tracts with the minor to be convicted of selling liquor to
him, notwithstanding the fact may subsequently be dis-
closed that the minor acted as the agent for an adult.
[t would scem to follow that, where liquor is sold and de-
livered to a minor under the belief on the part of the seller
that it is for an adult, yet, if the case should prove to be one
where the minor was in fact purchasing it for himself and
thus used-it, such belief of the liquor dealer would consti-
tute no defense to a charge of unlawful sale to such minor.
In other words, a liquor seller who delivers intoxicating
liquors to a minor does so at his peril; and, if it afterwards
appears that the minor obtained it by a false statement
that it was for the use of an adult, the false statement
will constitute no defense to a prosecution based on such
sale. So we are of the opinion that the evidence in this
case failed to show that the applicant was guilty of the
sale of intoxicating liquors to a minor as alleged in the
remonstrance. o

3. The question of the sale of intoxicating liquors on
Sunday by the applicant in this case is not free from
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doubt. Two or three witnesses testified that they had pur-
chased beer at the applicant’s saloon on Sunday within the
year next preceding the filing of his application. This
fact was denied, however, by the applicant and his bar-
tender, who testified that the witnesses for the remon-
strator were not in the applicant’s saloon, and that he
sold no liquor to them on the occasions mentioned by
them. 8o there was a conflict of evidence on that point,
and we are inclined to think that the district court did not
err in sustaining the finding of the licensing board on that
question.

4. This brings us to the fourth and last contention pre-
sented for our consideration. It was claimed by the re-
monstrator that the applicant had been guilty during the
preceding year, of violating the provisions of section 29
(Ann. St. 7179) of the act, which reads as follows: “It
shall be the duty of all vendors of malt, spirituous, or
vinous liquors, under the provisions of this act, to keep
the windows and doors of their respective places of busi-
ness unobstructed by screens, blinds, paint, or other arti-
cles, and any person offending against the provisions of
this section thereof shall be deemed g 'ty of a misde-
meanor, and upon conviction thereof, shall-be fined in any
sum not less than $25, or be imprisoned in the county
jail not less than ten days, or both, at the discretion of
the court, and shall have his license revoked by the same
authority granting the same.” Considering this section
with the other provisions of the chapter of which it is a
part, it seems apparent that its purpose was to secure to
the proper authorities at all times an unobstructed view of
the manner in which intoxicating liquor is being sold, so
that, without effort, the persons charged with the enforce-
ment of the law can readily ascertain whether its terms
are being violated or not. It seems that it is a violation
of the section to place curtains or screens that obstruct
the view of the place where the business is being conducted.
Black, Intoxicating Liquors, sec. 153; Commonwealth .
Worcester, 141 Mass. 58.
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The evidence introduced on the hearing by the remon-
strator showed conclusively that the front windows of
the applicant’s place of business have a heavy damask
cloth, perhaps 36 to 38 inches wide, stretched across them,
and, in addition to this, heavy cloth that covers the lower
half of the windows, there are large curtains that pull
down, thus completely covering them; that in front of
the door there is a kind of screen, with a glass that stands
up against the counter; that on Sundays, during the year
preceding the filing of the application for a license, the
top curtains were pulled down, and from the street one
could not see into the applicant’s place of business at all;
that on week days it was only possible to see inside by
climbing up and looking over the screen and curtains.
On the cross-examination of the witnesses for the remon-
strator it was brought out that the curtains and the screen
had, for several years, been in about the same condition.
The evidence clearly shows that the curtains, both lower
and upper, and the screen, standing some distance inside
of the front door, were so arranged as to obstruct the view
of the interior of the room in which the applicant’s busi-
ness has been conducted. That this amounts to a violation
of the statute, no matter where the obstructions to the view
were placed, whether at the windows and doors or some
distance away from them, cannot be doubted. Common-
wealth v. Kane, 143 Mass. 92.

The apphcant introduced no evidence to dlspute the ex-
istence of the foregoing facts, and there was no conflict of
evidence on this point. It follows that it was the duty of
the board to find that “it was satisfactorily proved” that
the applicant had been guilty of a violation of the pro-
visions of section 29, as alleged in the remonstrance, and,
for that reason, to refuse a license to the applicant. For
the failure of the board to perform its plain duty in that
behalf, and for the failure of the district court to so find,
the judgment of the district court must be reversed, and
the cause remanded. As the license period in question has -
long since expired, the only thing left for the district court
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to do is to reverse the order of-the licensing board at the
costs of the applicant.
REVERSED.

L. CURK DUNCAN V. STATE OF NEBRASKA,

Fmep FEBRUARY 22, 1906, No. 14,242,

A bill of exceptions must be, filed with the clerk of the trial court,
and if the original bill is to be used in the supreme court it
must be authenticated by said clerk. A document attached to a
transcript and purporting to be a bill of exceptions cannot be
considered, unless it be authenticated as such by the certificate
of the clerk. 4

ERRoR to the district court for Cheyenne county: HAN-
SON M. GRIMES, JUDGE. Affirmed.

W. P. Miles and James L. McIntosh, for plaintiff in
error.

Norris Brown, Attorney General, W. T. Thompson and
H. E. Gapen, contra. .

BARNES, J.

The plaintiff in error, L. Curk Duncan, was convicted
of the crime of cattle stealing in the district court for
Cheyenne county. He was thereupon sentenced to a term
of three years’ imprisonment in the state penitentiary, and
- from that judgment he prosecutes error.

But one question is argued in his brief, and that is that
the verdict is not sustained by sufficient evidence. An ex-
amination of the record discloses that it contains no legal
bill of exceptions. At the close of the transcript we find
the following certificate: “State of Nebraska, Chey-
enne County ss.: I, R. E. Barrett, clerk of the district
court for Cheyenne county, do hereby certify that the fore-
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going is a true and perfect transcript of the information,
instructions to the jury, as given by the judge of said
court, verdict of jury, motion for a new trial, and
judge’s notes, as shown on the trial docket in the said cause
in the above entitled action, as the same remains on file
and of record in my office. R. E. Barrett, clerk of the
district court. (Seal.)” It will be observed that the cer-
tificate does not mention the final judgment, or show that
one was rendered against the accused. e would there-
fore be justified in summarily dismissing the whole pro-
ceeding, but as we find what purports to be such a judg-
ment in the transcript we have concluded to further ex-
amine the questions presented by the record.

Attached to the transcript is what purports to be a bill
of exceptions. It bears no filing marks of the clerk of the
district court for Cheyenne county. In fact, it appears
that it was never filed in that court. There is no certi-
ficate of any kind attached to it, and there is no way by
which it can be identified as either the original bill of ex-
ceptions in the case or a copy thereof. That the contents
of such a document cannot be considered by this court for
any purpese is not now an open question.

In Wae v. State, 43 Neb. 19, it was said: “A bill of ex-
ceptions must be certified by the clerk of the trial court,
as being a part of the record in said court, or as being the
original bill of exceptions in the cause, in order that the
matters therein may be considered by this court.”

In Wood Mowing and Reaping Machine Co. v. Gerhold,
47 Neb. 397, this court held that a bill of exceptions must
- be filed with the clerk of the trial court, and if the orig-
inal bill is to be used in the supreme court it must be au-
thenticated by said clerk. “A document attached to a
transcript and purporting to be a bill of exceptions can-
not be considered unless it be authenticated as such accord-
ing to the requirement of the statute, by the certificate of
the clerk of the district court.” Coad v. Barry, 57 Neb. 177.
“If there is no bill of exceptions, questions of fact, or
the sufficiency of the evidence td sustain the findings of
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the court, cannot be considered.” Gay v. Reynolds, 57
Neb. 194.  See, also, Miles v. State, T4 Neb. 684.

The attorney general, however, has filed no motion to
quash the alleged bill of exceptions, but has been content
to attack it on the final hearing. We have therefore con-
cluded to look into it, and upon so doing we find, if it
should be regarded as a correct exhibit of the evidence, that
the verdict is not unsupported.

It appears that on or about the 2d day of September,
1904, Mrs. Emma Robinson, the wife of the owner of the
animal alleged to have been stolen, found the accused driv-
ing it from her husband’s herd of cattle toward his own
place; and when accosted by her he released the steer and
made no further claim to it. His explanation to her of
why he cut it out of the herd belonging to the prosecuting
witness, and why he was driving it toward his own
premises, in the light of the other evidence, does not en-
tirely comport with truth or reason, and his subsequent
statement to the prosecuting witness and others in rela-
tion to the matter is not quite consistent with the theory
of an honest mistake in his attempted identification of the
animal. Again, the owner of the herd saw the steer but
a few days before the accused was interrupted in his at-
tempt to drive it home. It then had horns, its ears were
not cut or mutilated, and it had the owner’s mark or brand
on its jaw. When it was found in the possession of the
accused it had been dehorned, the owner’s mark had been
obliterated by a cross-brand placed over it, its ears had
been cut or mutilated, and a bar brand, which the accused
admitted was like the one used by him, had been placed
on the animal’s hip. The attempted explanation of the
accused as to how and where this branding and marking
might have been done was not consistent with truth and
reason, although it is but fair to say that he denied doing
it himself. So there was evidence from which the jury
could reasonably find that the accused had cut the steer
out of the herd belonging to the prosecuting witness, and
was driving it away with intent to deprive the owner
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thereof, when he was surprised with it in his possession
by Mrs. Robinson. So we are unable to say that the evi-
dence does not support the verdict.

The judgment of the district court is therefore

AFFIRMED,

STATE, EX REL. CHARLES 8. CONEY, RELATOR, V. WILLIAM
H. HYLAND, RESPONDENT.

FiLep FEBRUARY 22, 1906. No. 14,596.

1. Mandamus: TiTLe To OrricE. The title to a public office will not
" be tried in a mandamus proceeding.

2. Mandamus will lie to compel an officer whose term has expired
to deliver to the person elected to succeed him, who holds the
certificate of election and has dquly qualified by taking the oath
of office and by the filing and approval of his bond, the books,
papers, money and other property belonging to the office. Such
a prima facie right to the office is sufficient ground for the issu-
ance of the writ, even when it is claimed the relator was not
eligible to the office at the time of the election.

ORIGINAL application for a writ of mandamus to compel
respondent to deliver to relator the records, etc., of the
office of county superintendent of schools. Writ allowed.

W. W. Young, for relator.
M. F. Harrington and T. J. Doyle, contra.

LETTON, J.

This is an original application in this court for a writ
of mandamus to compel William H. Hyland, the retiring
officer, to deliver to the relator, Charles 8. Coney, who, it
is alleged, is the duly elected and qualified superintendent
of public instruction for Stanton county for the term of
two years beginning January 4, 1906, and is now occupying
and performing the duties of said office, all books, papers,
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records, money and other property belonging to said office,
and to vacate and surrender to the relator a certain room
in the court house in Stanton, set apart by the county
commissioners as the office room of the county super-
intendent. The respondent admits that the relator re-
ceived a plurality of the votes cast for said office at the
November, 1903, élection, received the certificate of elec-
tion, took the oath of office and gave a bond which was ap-
proved, but alleges that prior to the approval the county
board had approved a bond given by this respondent, who
was holding over his term as county superintendent. He
avers that no person was elected to this office at the elec-
tion held in November, 1905; that the relator was not
qualified to hold the said office; and was not eligible
thereto, for the reason that at that time he did not hold
a first grade county teacher’s certificate, and that the re-
spondent, since the 4th day of January, 1906, has been
holding over his term, and has duly requalified by taking
the oath of office and by giving a new bond; that the ques-
tion involved in this case is of title to the office of county
superintendent, which cannot be determined in this form
of action. Upon these issues and the evidence, this cause
was submitted to the court.

It appears that the relator received a majority of the
votes cast at the November, 1905, election for the office of
county superintendent of Stanton county, and that he
qualified for said office by taking the oath of office and
filing his bond, which was properly approved; that he
holds the certificate of election; that he has been recog-
nized as such officer by the state superintendent of public
instruction, and that he is now exercising the duties of the
office. It is claimed that on election day he did not hold a_
first grade teacher’s certificate, though he has since re-
ceived one; which has been made to appear as of that date,
and it is upon these alleged facts that the respondent bases
his right to hold over and retain possession of the property
belonging to the office.

The questions presented with reference to the eligibility
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of the relator to hold the office at the time of his election,
we deem unnecessary to consider or pass upon at this
time, since mandamus is not the proper proceeding in
which to try the title to office.

Under the facts the relator is prima facie the county su-
perintendent, and is therefore entitled to the books, papers
and other property belonging to the office and necessary
for its proper administration. When the relator pre-
sented himself to the retiring officer, armed with the
proper certificate of clection, and duly qualified by the
filing of his oath and the approval of his bond, it was the
respondent’s duty to deliver to him the property apper-
taining to the office. The question of whether or not the
relator was eligible to the office may properly be tried by
quo warranto proceedings, and this remedy is open to the
respondent. This is not an open question in this state.
State v. Jaynes, 19 Neb. 161; Statc v. Mecker, 19 Neb.
444 ; Cruse v. State, 52 Neb. 831.

The two principles controlling this and like cases have
been clearly set forth by the supreme court of Oklahoma
as follows: “As to the writ of mandamus, then, we have
two settled rules as to public offices and the effects and be-
longings thereto: the one that mandamus will not lie to
try the title to a public office; and the other, that it will lie
to compel the predecessor to deliver to his successor the
books, papers, records, moneys, insignia, and paraphernalia
thereof when the relator shows an absolute prima facie
title. No court or lawyer of today would for a moment
controvert those two well settled rules of modern juris-
prudence.”  Ewing v. Turner, 2 Okla. 94, 35 Pac. 951.
High, Extraordinary Legal Remedies (3d ed.), sec. T4;
People v. Head, 25 111. 325; Crowell v. Lambert, 10 Minn.
295; People v. Kilduff, 15 111 492, Warner v. M yers, 4 Ore,
72; State v. Archibald, 5 N. Dak. 359, 66 N. W, 234 ; State
v. Johnson, 30 Fla. 433, 11 So. 845.

A peremptory writ of mandamus is allowed as prayed
for,

‘WRIT ALLOWED.
b2
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CHAUNCEY J. LICHTY, APPELLANT, V. DAN A. BEALE, AP-
PELLEE.

Frep Frrruary 22, 1906, No. 13,774,

1. Homestead: ExrcuTorRY CONTRACT: QUIETING TITLE. An executory
contract for the sale of a homestead, made by either husband or
wife without joinder by the other, is void as to the whole home-
stead tract, without regard to value, 'and not only will specific
performance of it not be decreed, but a breach of it will not
afford a cause of action for damages.

2. Appeal: Variaxce. Sections 138, 139 and 144 of the code, relative
to variances and amendments, are applicable to the trial de novo
in this court of suits in equity on appeal.

APPEAL from the district court for Thayer county:
GEORGE W, STURBS, JUDGE. Reversed on condition.

M. 8. Gray, Charles H. Sloan and F. W. Sloan, for ap-
pellant.

F. 1. Foss, C. L. Richards and V. F. Button, contra.

AMEs, C.

On and prior to the 9th day of October, 1902, and
continuously since that date, the plaintiff and appellant
was and has been the owner of a tract of 160 acres of land
in Thayer county in this state, and in the actual occupa-
tion and enjoyment of the same, together with his family,
as a homestead. During all said time he has been and
now is the owner of two additional tracts, of 80 acres
each, adjacent to the homestead, and occupied and culti-
vated in common therewith. On the day named he entered
into a written agreement with the defendant, appellee, by
which he undertook to convey these lands, subject to a
mortgage incumbrance of $5,000 upon the whole of them,
in consideration of a conveyance to him by the defendant
of certain lands and personal property situated in the
state of Colorado and the payment of a sum in cash. His
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wife did not join in the agreement, and the defendant at
and before entering into it knew of the homestead char-
acter of the 160-acre tract. Twelve days after the date
of the agreement, the plaintiff having become dissatisfied
with his bargain, sent to the defendant through the United
States mail the following letter: “Yuma, Colorado, Octo-
ber 21, 1902. D. A. Beale, Hastings, Neb. Dear Sir:
This is to notify you that the trade between us is off, as
I do not expect to trade for something a man hasn’t got,
besides, you misrepresented a good many things, that I can
prove by Mr. Brown, so you can go ahead with your ranch,
as I do not want it. Yours truly, C. J. Lichty.” Upon
receipt of this letter the defendant caused the agreement
to be spread upon the records of the clerk’s office of Thayer
county; and thi¢ plaintiff began this action, alleging that it
had been obtained by deceit and fraud, and without ade-
quate consideration, and praying a decree of cancelation
and annulment, and removing the record of it as a cloud
upon his title. The defendant filed an answer and cross-
petition, denying the alleged fraud and circumvention, and
the right of the plaintiff to rescind, but electing to treat
the letter above quoted as being a breach of the contract
by the plaintiff, wrongfully putting an end thereto, and
praying compensation in damages in an amount equal to
the difference in value between the Colorado property, plus
the money payment, and the lands that the plaintiff had
agreed to convey to him. Issues were joined by a reply
or answer to the cross-petition, and there was a trial, at
the conclusion of which the court found that by the agree-
ment above mentioned the plaintiff had agreed to sell and
convey to the defendant the Thayer county land for the
sum of $16,000, and to receive in payment of the purchase
price the Colorado property and $2,100 in money, and that
the plaintiff had been guilty of a breach of the contract,
excusing the defendant from performance and entitling
him to a recovery of damages which the court assessed at
the sum of $4,500, and rendered judgment therefor. The
plaintiff appeals.
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There was a sharp contest at the trial, as there is in the
briefs and arguments of counsel, as to the value of all the
Colorado land, and as to the title to three quarter sections
of it, and as to whether the agreement to convey the latter,
which were entered and settled upon as government home-
steads by third persons, is not contrary to public policy and
void. But, for reasons below given, we think it not neces-
sary to enter upon a discussion of any of these questions.

The price fixed in the contract upon the Thayer county
land is not disputed by any one to be adequate to its value,
and it has repeatedly been held by this court, so that the
doctrine must now be regarded as settled, that a contract
for the sale of a homestead, entered into by one spouse
alone, is utterly void, not only to the extent that it cannot
be specifically enforced, but that a breach of it does not fur-
nish a foundation for an action for damages. Clarke v.
Koenig, 36 Neb. 572; Meek v. Lange, 65 Neb. 783 ; Teske v.
Dittberner, 70 Neb. 544. In the last of these cases there
is a very elaborate and exhaustive review of the authorities
and of the principles involved, by the former Chief Justice
Horcoxs, and the doctrine is emphatically reaffirmed that
such a contract is void as to the whole homestead tract,
as well as to the reversionary interest, and this in both in-
stances, without regard to value, as was first also an-
nounced in the first of the above cited cases. That this
conclusion is sound and essential to the protection and
preservation of the homestead right and is in accordance
with the manifest spirit, if not the strict letter, of the stat-
ute, we have not the least doubt, so that we are constrained
to hold that the contract in suit, in.so far as it treats of
the homestead tract of the plaintiff, is wholly void.

The value of the plaintiff’s homestead, separate from
that of the other half of his farm, is not disclosed either
by the agreement of the parties or by the evidence, but as
the dwelling house and other buildings are situated
thereon, it may, we think, be fairly assumed to be worth
at least half the stipulated purchase price, so that, if the
plaintiff had performed his contract to the full extent of



VoL. 75] JANUARY TERM, 1906. 773

Lichty v. Beale.

its validity, the value of the lands that he would have
conveyed to the defendant would not have exceeded $8,000.
If, as the trial court in effect found, the Colorado prop-
erty and the stipulated cash payment are together worth
$4,500 less than the contract price of the Thayer county
lands, then the value of both is $11,500, or $3,500 more
than the defendant could have obtained by specific per-
formance, and he is entitled to compensation in money
only for such damages as he has lost by reason of the fail-
ure of the plaintiff specifically to perform his contract to
the extent that it was obligatory upon him, that is, with
reference to the two 80-acre tracts not embraced in the
homestead. -This, which is the real issue presented by
the pleadings, has, however, not been tried and the com-
putation just made rests upon a presumption not supported
by the record, and we are of opinion that, under the circum-
stances, the defendant -should be permltted if he so desires,
to have the cause remanded for a new trial; or, if he does
not, that the judgment of the district court should be re-
versed, and judgment in this court should be rendered for
the plaintiff, but that, inasmuch as the latter is guilty of a
technical breach of the contract, he should be adjudged to
pay the costs.

It has been urged that the plaintiff cannot be granted
the relief he prays because the petition, although alleging
the homestéad character of a part of the Thayer county
land at the time it was filed, does not aver that it possessed
that character at the time the contract was made. But
the pleading was not assailed by motion or demurrer, and
the facts as above narrated were proved without dispute
or objection. The defendant does not appear to have been
misled to his prejudice or, indeed, misled at all, so that
sections 138, 139 and 144 of the code are precisely appli-
cable. The trial here is de novo, and we think this court
may properly disregard the variance, but, if the cause
should be remanded, the plaintiff should have leave to
amend.

Lerron and OLpHAM, CC., concur.
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By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment of the district
court be reversed, and that upon motion by the defendant,
filed within twenty days from this date, this cause be re-
manded to the district court for further proceedings con-
formable to said opinion, the ‘plaintiff having leave to
amend his petition, but that, in the absence of such motion
within the time aforesaid, judgment for the plaintiff in
conformity with the prayer of the petition be rendered
in this court and the plaintiff be adjudged to pay the costs
of the action.

JUDGMENT ACCORDINGLY.

Z10N EVANGELICAL LUTHERAN CHURCH V. ST. JOHN’S
EvANGELICAL LUTHERAN CHURCH,

Fruep FeBruary 22, 1906. No. 14,152,

An action in ejectment, denominated by the code “an action for the
recovery of real property,” can be maintained only by one who
has both a’ legal estate in and a right to the immediate possession
oI the demanded lands.

ERRoOR to the district court for Saunders county: BEN-
JAMIN IF. Goop, JUDGE. Affirmed.

L. E. Gruver and Stewart & Munger, for plaintiff in
error.

Simpson & Good, contra.

AMEs, C,

The facts are represented in the brief of counsel for
plaintiff in error to be indisputably to the following effect:
In 1882, the Omaha and Republican Valley Railway Com-
pany conveyed several contiguous lots, constituting a com-
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pact body of land in the site of the present village of
Yutan, in Saunders county, in this state, to certain natural
persons as trustees for the use of the Evangelical Lutheran
Church at that place in connection with the general synods
of that church for the state and for the United States.
Shortly afterwards there was organized a local society of
that church under the name of “Zion Evangelical Lutheran
Church” which, with the consent of the trustees, went into
"possession of the land and in due time erected thereon a
house of worship and a parsonage or dwelling house for the
use of a minister. . During the lapse of 20 years the mem-
bership of the society gradually increased from less than a
dozen to more than 100 persons, to part of whom the
English and to part of whom the German speech was the
mother tongue, and a controversy sprung up as to which
language should be used in the pulpit and in the various
devotional and ritualistic exercises of the church. After
some time the matter was amicably adjusted by a division
of the society, and of the use of the property of which it
was in the possession, in this manner: The English speak-
ing members retained the name of the society, and also
the exclusive use and enjoyment of the church building
and a defined quantity of land surrounding it; and the
German speaking members effected a new organization in
the name of “St. John’s Evangelical Lutheran Church,”
and retained the exclusive use of the residue of the tract of
land and of the parsonage sitnated thereon. The new so-
ciety acquired additional land, and erected thereon a church’
puilding for their own occupancy and enjoyment. There
are and have been no doctrinal differences between the two
bodies, and both have at all times been and remained
united in faith and fellowship with the general synods
of the Evangelical Lutheran Church, of the state and of
the United States, having ecclesiastical jurisdiction of the
denomination of professed christians to which both belong.
This situation of affairs was established in May, 1901, and
continued, so far as appears, undisturbed and with satis-
faction to all until June, 1904, when this action was begun
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in ejectment by the elder society against the younger to
recover the possession of the parsonage and adjacent lands
and $500 in damages for the use and occupancy of them
by the defendant. The petition is in the ordinary form in
ejectment, and the answer is a general denial. There
was a trial, and a verdict and judgment for the defendant,
for the reversal of which this proceeding is prosecuted.

Obviously there is no error. Not only are the lands
being used in strict conformity with the trusts expressed
in the deeds of donation, and presumably with the ex-
pressed or implied consent of the trustecs, but the latter,
who are alone possessed of the legal title and right of
possession, are not parties to the action. It is elementary
that an action in ejectment, denominated by the code “an
action for the recovery of real property,” can be main-
tained only by omne who has both a legal estate in and a
right to the immediate possession of the demanded lands.
Code, sec. 626; Morton v. Green, 2 Neb. 441; Malloy wv.
Malloy, 35 Neb. 224; George v. McCullough, 48 Neb. 680;
Bonacum v. Murphy, 71 Neh. 487. -

The plaintiff has neither, and we therefore recommend
that the judgment of the district court be affirmed.

OrLpHAM and EprpERsoN, CC., concur.

By the Court: For ihe reasous siaied iu ihe foregoiuy
opinion, it is ordered that the judgment of the district
court be

AFFIRMED.

W. R. MELLOR V. WILTIAM McCONNELL.
Frep FesrUARY 22, 1906, No. 14,161,

Pleading: RerLy. A plainliff may plead in his reply new matter not
inconsistent with his petition and contradictory to or supple-
mentary of facts pleaded as a defense in the answer.

ERRoR to the district court for Merrick county: JAMES
G. REEDER, JUDGE. Reversed.
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W. T. Thompson and J. W. Long, for plaintiff in error.

John O. Martin and W. F. Oritchfield, contra.

AMEs, C.

On the 25th day of October, 1902, McConnell executed
and delivered to Mellor an ordinary bank check for the sum
of $700 payable to the latter on demand. At the same -
time Mellor signed and delivered to McConnell a receipt
in the following words: “Loup City, Oct. 23d, 1902. Re-
ceived of William McConnell check for seven hundred dol-
lars as earnest to pay the total sum of seventy-six hundred
dollars ($7,600) by April 1st, 1903, on the purchase of the
southwest quarter of section 33, the 8. 3 S. E. 1 and S. E. }
S. W. 1 sec. 32, all in town 16, range 15, and the E. § sec-
tion 5, town 15, range 15, all in Sherman county, Ne-
braska, subject to approval by owners of said lands.” On
the 13th day of November following its date, the check
was presented for payment to the bank upon which it
was drawn, and payment refused for want of funds, and
on the following 5th of December payment on it was
demanded of the drawer and also refused. In January,
1903, this act on was begun by Mellor against McConnell
by a petition, as afterwards amended, sctting forth the
foregoing facts and further alleging that the plaintiff had
obtained the approval.of the owners of all the lands men-
tioned in the receipt. The answer pleaded as a defense
the following facts: That at the time the papers were ex-
changed the defendant had applied for the purchase of
land to the plaintiff, who was a real estate agent at Loup
City, and who represented himself as agent for the sale
of the lands mentioned in the receipt, and that it was part
of the agreement and transaction in which the exchange
was made that the check should be used only in case the
defendant should purchase through the plaintiff, as agent,
the lands mentioned in the receipt, and the plaintiff should
procure satisfactory written contracts of sale from such
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owners within one week after October 23, 1902, in which
event the money represented by the check should be ap-
plied in part payment of the purchase price, but that other-
wise the check should be returned unused to the defendant.
It was further pleaded that the plaintiff had failed to pro-.
cure such contracts within the time specified, and that by
‘reason of such failure the consideration for the check had
wholly failed. '

To this answer the plaintiff, in the first instance, filed
a reply consisting of a general denial of new matter, but
he subsequently asked leave to withdraw the same and
file an amended reply in which he sought to plead spe-
cifically that it was a part of the agreement that the check
should be paid immediately upon the securing, by the
plaintiff, of the approval of the owners of the lands to the
sale thereof, and that in reliance upon said agreement the
plaintiff had, upon procuring contracts from such owners,
advanced to them $450 of his own money. The motion
for leave to amend was denied. We think this ruling
was erroneous.. The new matter offered to be pleaded is
not inconsistent with the petition, and it tends to supple-
ment as well as to contralict the account of the oral agree-
ments and understandings pleaded in the answer.

There was a trial at which the plaintiff’s version of the
transaction, except so much thereof as was recited in the
proposed amended reply, was testified to, and in which it
was also testified that the plaintiff procured contracts
executed by the landowners and tendered them to the de-
fendant for execution by him before an attempt was made
to negotiate or collect the check, and that the defendant
repudiated his agreement and refused to examine and
approve or disapprove the contracts, and that the plain-
'tiff was himself the owner of one quarter section of the
land, which he was and at all times had been ready and
willing to convey, or contract to convey, pursuant to the
agreement. At the conclusion of the plaintiff’s testimony
the court instructed a verdict for the defendant, and the
“plaintiff prosecutes error. -~
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We think there is no merit in the contention of the de-
fendant in error that the agreement between himself and
the plaintiff was void under the statute of frauds, and
that it is a matter of no significance that the plaintiff
was the owner of a quarter section of the land. The de-
fendant, as it appears, was desirous of purchasing a quan-
tity of 640 acres of land lying in a body, and undertook,
by means of the check, to entrust the plaintiff with a
fund with the use of which the latter was authorized to
procure valid contracts for the conveyance of the lands to
the defendant for a specified aggregate price, toward the
payment of which the amount of the check was to be ulti-
mately applied. That is a contract, and, if the plaintiff
has in good faith performed his part of it, he is entitled,
at the least, to be reimbursed to the extent of the amount
of the check for the moneys he has expended in the under-
taking. Whether. the defendant could have been com-
pelled to .execute the contracts, or accept conveyances of
the land and pay the purchase price, or obligate himself so
to do, are questions, we think, quite foreign to this record
and which we do not undertake to decide.

It is recommended .that the judgment of the district
court court be reversed and a new trial granted, with leave
to the parties to amend their pleadings.

OrLpHAM and EpPPERSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, it is ordered that the judgment. of the district
court be reversed and a new tiial granted, with leave
to the parties to amend their pleadings.

REVERSED.



780 NEBRASKA REPORTS. [VoL. 75

Waguner v. Wolf,

AUGUST WAGNER V. THEODORE WOLF ET AL,
Frfep FeBruaRY 22, 1906. No. 14,115,

Attachment: DissorLuTioN. The subsequent purchaser of lands on
which an order of attachment has been levied cannot question
the existence of the grounds for the issuance of the writ; to the
attachment debtor alone belongs that right. Meyer, Bannerman
& Co. v. Keefer, 58 Neb. 220, followed and approved.

ERROR to the district court for Platte county: CONRAD
HOLLENBECK, JUDGE. Affirmed.

A. M. Post and August Wagner, for plaintiff in error.
R. W. Hobart, contra.

OLpEAM, C.

This is a contest between an attaching creditor and a
subsequent purchaser of the real estate on which the at-
tachment had been levied. The facts underlying the con-
troversy are that on the 7th day of November, 1903, the
attaching creditor, Theodore Wolf, began an action
against Martin Luchsinger in the district court for Platte
county, Nebraska, by filing his petition and asking for a
judgment against the defendant on certain notes and ac-
counts. In aid of said cause of action the plaintiff below
caused an order of attachment to be issued against defend-
ant Luchsinger on the ground “that defendant has ab-
sconded with intent to defraud his ereditors, has left the
county of his residence to avoid the service of summons
upon him, and so conceals himself that a summons cannot
be served upon him, and that defendant fraudulently con-
tracted the debt and incurred the obligation for which suit
is brought.” On the 12th day of November the order of
attachment was levied on the interest of the defendant,
subject to certain liens, in the undivided one-fourth part
of 480 acres of land in Platte county. The summons was
returned “not found.” Thereafter, on the 23d and 24th



VoL. 75] JANUARY TERM, 1906. 781

Wagner v. Wolf,

days of November following, the intervener, August Wag-
ner, as attorney for other creditors, began two other suits
against the defendant, and procured orders of attachment
on affidavits charging practically the same causes as those
contained in the affidavit of plaintiff Wolf. These latter
affidavits were verified by the intervener, and each of the
subsequent attachments were levied on the defendant’s
interest in the 480 acres of land above mentioned.

On the 7th day of January, 1904, the intervener, having
ascertained that defendant Tuchsinger was working at
the carpenter’s trade in Wayne county, Nebraska, ar-
ranged for a meeting with him at Norfolk, Nebraska, and
there entered into an agreement with the defendant for
the purchase of his interest in the Platte county land.
The evidence shows that the intervener paid the defend-
ant $200 in money and agreed to assume and pay certain
judgments and liens against the land, as well as some other
claims that had not been reduced to judgment. In con-
formity with this agreecment Luchsinger executed and de-
livered a warranty deed to the intervener for his undivided
one-fourth interest in the land. This deed contained the
following covenant: “That I am lawfully seized of said
interest, that they are free from incumbrance, except judg-
ments and attachments.” Tt is claimed by the intervener
that at this interview at.Norfolk defendant agreed that
he would not enter any appearance in the attachment suit
of the plaintiff Wolf, and that he authorized the inter-
vener to appear as his attorney in said cause, and agreed
to aid the intervener in defeating Wolf’s claim by filing
a counterclaim, which would at least reduce the claim of
plaintiff to a sum not to exceed $80. Shortly after the ex-
ecution of the deed plaintiff Wolf discovered the where-
abouts of defendant Luchsinger and went, with his at-
torney, to have an interview with him. The result of this
meeting was that defendant signed and verificd an answer
in which he admitted plaintiff’s cause of action and di-
rected plaintiff to file the same for him. After this answer
was filed the intervener and his cocounsel, Judge Post,
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procured an affidavit from defendant, in which he claimed
that he did not understand what he was doing when he
filed the answer, and on this showing the court permitted
the counsel to withdraw defendant’s answer. Thereupon
they filed for defendant a motion to dissolve the attach-
ment on the ground, among numcrous others, that the
statements contained in the affidavit were severally un-
true. After the filing of this motion the cause was con-
tinued for the purpose of filing counter-affidavits, and
plaintiff procured an affidavit from the defendant admit-
ting the causes of the attachment, and denying that he
had ever authorized the intervener and Judge Post to
appear for him as counsel in the case.

These attorneys therecupon asked leave of the court to
withdraw their further appearance for the defendant in
the case. Then August Wagner filed an intervening peti-
tion, alleging that he was the owner of the premises on
which the attachment was levied, and on this intervening
petition moved to dissolve the attachment, for the reason
that the statements contained in the affidavit of attach-
ment were severally untrue, and for other reasons not
necessary to enumerate. The court below permitted the
intervention, and intervener’s motion to dissolve the at-
tachment was determined, by agreement, on affidavits and
counter-affidavits, as well as oral testimony taken before
the court. On the hearing of the motion, the attachment
was sustained and the defendant’s interest in the prem-
ises was ordered to be sold for the satisfaction of the
plaintiff’s lien. To reverse this judgment the intervener
brings error to this court.

It is contended in the brief of the intervener that the
evidence is not sufficient to sustain the finding of the
trial court, viz., that defendant Luchsinger had absconded
from his usual place of abode with intent to defeat his
creditors at the time the attachment was levied. With
reference to this contention, we would say, after an ex-
amination of the testimony in the record, that we think
the evidence is sufficient to sustain this finding. But,
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even if it were not, the intervener would not be in position
to avail himself of this defect in the testimony. In Meyer,
Bannerman & Co. v. Keefer, 58 Neb. 220, certain mort-
gagees of chattels levied upon in an attachment proceed-
ing were permitted by the court below to intervene and
deny the allegations of the affidavit for attachment. In
disposing of the question, Norvar, J., said:

“It is argued that the county court erred in allowing
the bank and Nancy J. Keefer to intervene. In our view
it is unnecessary to consider this question or venture an
opinion thereon. It is obvious that they had no right to
move for a dissolution of the attachment, and the sustain-
ing of their motion was clearly erroneous. Rudolf .
McDonald, 6 Neb. 163; Deere v. Eagle Mfg. Co., 49 Neb.
385; Ward v. Howard, 12 Ohio St. 158; First Nat. Bank of
Madison v. Greenwood, 79 Wis. 269; 1 Shinn, Attachment
and Garnishment, sec. 350. The debtor alone had the right
to assail the attachment on the ground that the affidavit
on which the writ issued was untrue.”

The entire proceeding is valid on its face, and we think
that the intervener’s personal, as well as constructive, no-
tice of the attachment proceeding and the recitals in his
deed should forever close his mouth from complaining of
any technical irregularities in the record. We therefore
recommend that the judgment of the district court be
affirmed.

AMES and EppERsON, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED,
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ELrLA M. ROSE V. DEMPSTER MILL MANUFACTURING
COMPANY.

FiLep FeBrRUARY 22, 1906. No. 14,136.

Evidence examined, and held sufficient to sustain the judgment of the
district court.

ERROR to the district court for Gage county WILLIAM
H. KELLIGAR, JUDGE. Affirmed.

G. M. Johnston, for plaintiff in error.

Rinaker & Bibb, Hazlett & Jack and F. M. Prout,
contra.

OLpHAM, C.

This suit had its origin in an action by the plaintiff
below, who is also plaintiff in error, to foreclose a real
estate mortgage on certain lands situated in Gage county, -
Nebraska. The mortgage was executed by defendant
Hoyt and wife, and after the execution of the mortgage
the property was conveyed subject to the mortgage to the
defendant Dempster Mill Manufacturing Company. When
the suit to foreclose the mortgage was filed, the petition
alleged, in substance, that the defendant Dempster com-
pany had assumed and agreed to pay the mortgage as part
of the purchase price of the premises. There was personal
service on the Dempster company, and Honorable F. N.
Prout was employed by the company to defend the action.
Promptly after his employment Mr. Prout filed a motion
to require plaintiff to give security for the costs, the
plaintiff being a nonresident of the county. This motion
was filed in vacation, and remained on the files for some
time, when it was confessed by the plaintiff without the
knowledge of Mr. Prout, and proper security was given.
When the court convened, after the filing of the motion,
Mr. Prout was in attendance as a member of the state
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senate of Nebraska, at Lincoln. It appears from the tes-
timony that he spoke to the Honorable C. B. Letton, the
judge of the district court, who was about to hold court in
Gage county, and requested the judge not to take any
action in any of the cases in which he ( Prout) was en-
gaged without giving him notice. In response to this
request, Judge Letton said that he would see that no
undue advantage was taken of Mr. Prout’s absence, and
that no orders would be made in cases in which he was
interested without giving him an opportunity to be pres-
ent and to be heard. Relying on this assurance Mr. Prout
did not appear at the court in Gage county, and the clerk
of the court, by inadvertence, had not entered his nanie on
the docket as attorney for the Dempster company in this
case. When the case was reached the defendant was given
leave to file an answer, but no notice of such fact was com-
municated to Mr. Prout because the court was unaware
that this was one of his cases. On default of answer a
decree was rendered in the foreclosure proceeding, which
found, among other things, that the Dempster mill com-
pany had assumed and agreed to pay the mortgage as part
of the purchase price of the premises. On the coming in -
of the report of the sale there was a deficiency of nearly
$1,700, which was entered as a personal judgment against
the defendant mill company.

At a subsequent term of the court the defendant mill
company filed its petition under section 602 et seq. of the
code to set aside the default formerly entered against it
and to permit it to defend against its liability for a per-
sonal judgment. An answer was tendered with the peti-
tion, denying that the defendant had ever assumed or
agreed to pay the mortgage in controversy. A hearing on
the application to set aside the default was had before the
same learned trial judge who had entered the original de-
fault, and who was personally familiar with the diligence
or laches with which defendant’s attorney had attempted to
defend the action. On such hearing the application to set

aside the default was granted and defendant was permitted
53
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to answer. This order of the district court was afterwards
brought to this court for review, but the proceeding was
dismissed because the order setting aside the default was
not a final order. Thereafter issue was joined on the
answer of the defendant denying its liability for a per-
sonal judgment in the action. On the hearing of this
issue the testimony clearly established the fact that the
defendant had neither by the terms of the deed nor in
any other manner ever assumed or agreed to pay the
mortgage -in controversy. On this showing the court ren-
dered its judgment in favor of the defendant, and to
reverse this judgment plaintiff brings error to this court.

We have examined the testimony contained in the bill
of exceptions, and are satisfied that the evidence fully
warrants the conclusion reached by the trial court, and
that the judgment rendered is the only one that could be
supported by either the law or the conscicnce of the case.
We therefore recommend that the judgment of the dis-
trict court be affirmed.

AMEs and EpPERSON, CC., concur.

By the (‘ourt: For the reasons given in the foregoing
opinion, the judgment of the district court is

_A_ FHTRMED.
LETTON, J., not sitting.

CUpAHY PACKING COMPANY V. ROCH WESOLOWSKI.,
FrLep Fenruary 22, 1906, No. 14,150.

1. Trial: Haryviess ErRror. Action of the trial court in the admission
of evidence examined, and held not prejudicial.

2. Master and Servant. The master does not guarantee the safety
of his servants. He is not bound to furnish them an absolutely
safe place to work in; but is bound simply to use reasonable
care and prudence in providing such a place.
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3. Contributory Negligence. When one is placed by the negligence
of another in a situation of peril, his attempt to escape danger,
even by doing an act which is also dangerous and from which
injury results, is not contributory negligence such as will pre-
vent him from recovering for an injury, if the attempt was one
such as a person acting with ordinary prudence might, under
the circumstances, make. Lincoln Rapid Transit Co. v. Nichols,
37 Neb. 332, followed and approved.

4. Instructions examined, and held not prejudicial,

ERROR to the district court for Douglas county: WiL-
LIAM A. REDICK, JUDGE. Affirmed,

Greene, Bre‘cl."inrid_(/e & Kinsler, for plaintiff in error.

James H. Van Dusen, contra.

OLDHAM, C.

This was an action for personal injuries sustained by
the plaintiff in the court below while in the employ of the
defendant packing company. The facts underlying the
controversy are that the plaintiff was an employee of the
company in the meat canning department of its packing
house. His duties were to wheel on a truck cans of meat
from the canning room to the cooking roocm and place them
in retorts where they might be cooked. There were two
rows of these reforts running north and south in the cook-
ing room, with one kettle and five retorts in each row.
The retorts were about five feet in height and three feet
in diameter, and stood two feet apart in the rows, the rows
being two and one-half feet apart. There were steam
pipes leading into the room, and between the two rows
of retorts was a pipe leading into each one of the retorts,
which supplied the steam for cooking the meat. The re-
torts, when filled with cans of meat, were covered with
metallic tops, fastened to the floor with screws. In the
cooking room, west of the rows of retorts and running
parallel with them, was a passage way about ten feet wide
along which the employees could wheel the trucks holding
the cans of meat on entering or leaving the room. At the
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time of the injury plaintiff had entered the cooking room
with a truck-load of meat cans and had unloaded them into
the third retort from the south end in the row on the
west side, marked “Retort No. 6”7 in the diagram admitted
in evidence. Two feet south of this retort was retort
No. 4, and two and one-half feet cast of No. 4 stood retort
No. 3, as marked on the diagram. Yhen plaintiff had
filled retort No. 6 with cans of meat, he was standing on
the southeast side of the retort, fastening the top upon
it with a screw, when suddenly the bonnet or valve blew
out of the steam pipe between retorts No. 3 and No. 4, and,
according to plaintiff’s testimony, about three feet from
plaintiff, and behind him. When the bonnet was blown
out of the pipe, the steam escaped with considerable noise
and filled the room with vapor, and plaintiff, acting on the
impulse of the moment and fearing injury from the escap-
ing steam, ran forward and fell over the handle of the
truck, which had been left near the retort, and sustained
serious injuries from the fall, for which he sought to re-
cover damages from the defendant.

The petition, after carefully reciting each fact connected
with the injury, alleged that the plaintiff was “injured
through the careclessness and negligence of defendant in
failing to furnish him a safe place to work, * * * in
aliowing w be used and remain in said pipe an old and
worn out stopcock, and steam shut-off with defective
threads thereon, so worn and destroyed as to make the
same unable to withstand the pressure of steam within
the pipe, and in placing a higher pressure and greater
quantity of steam in said pipe than the same was made
or intended to withstand or able to hold, all of which facts
were well known to the defendant, * * * and all of
such facts this plaintiff had no knowledge or information
of prior to said injury.” In support of this allegation
of negligence plaintiff, over the objections of defendant,
introduced testimony tending to show that a very short
time before the accident the attention of the defendant’s
superintendent of the cooking and canning rooms was
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called to the fact that the steam pipe in controversy was de-
fective; that a plumber, called for that purpose, examined .
the pipe and called the attention of the superintendent
to the fact that the threads on the screw of the bonnet
would not resist the pressure of the steam within the
pipe; that, with this knowledge, the superintendent, in sub-
stance, told the plumber to replace the defective bonnet in
the pipe for the rest of the day, as he did not wish to lose
the time necessary to get a mew bonnet until the next
morning, when it could be put in without delaying the
work.

The answer to the petition was in effect a general denial,
a plea of contributory negligence, and an allegation that,
if steam was negligently permitted to escape from the pipe,
such negligence was that of a fellow sevant, and not that
of the defendant. On issues thus joined there was a trial
to the court and jury, verdict for plaintiff, judgment on
the verdict; and to reverse this judgment defendant brings
error to this court.

There are four allegations of error called to our atten-
tion in defendant’s brief, and these we will consider in
the order assigned.

The first allegation is that “the plaintiff was permitted
to prove that he was frightened by the noise of the escap-
ing steam, whereas the claim in the petition is that it was
'so hot and in such volume as to put his life in jeopardy.”
This allegation of error in the face of the pctition and
the very gist of plaintiff’s right, if he had any, to recover
for his injury might with propriety be passed over as
purely specious. Plaintiff’s petition, as before stated, had
set out with great care and precision each ultimate fact
connected with the injury, and, as accounting for plain-
_tiff’s action in running forward and falling over the handle
of the truck, it had alleged that the discharge of stcam from
the pipe behind him had put his life in jeopardy, and that
the steam had filled the room with mist, so that he could
not see the objects around him. It is basic that, having
alleged the ultimate facts on which a recovery was predi-
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cated, he was entitled to prove the logical and reasonable
results arising from such facts; and it seems to us that,
having alleged and introduced competent evidence to prove
that a large volume of steam was suddenly and violently
discharged from the pipe by the blowing out of the bonnet
only three feet behind him, the fact that he was frightened
by the noise of this explosmn was a logical result of such
occurrence.

The second allegation of error is as to “the incompetent
and irrelevant testimony regarding the conversation be-
tween the steam-fitter and the superintendent.” We have
already set out the purport of this conversation in our
statement of the proof offered by the plaintiff. With refer-
ence to this allegation it is said in defendant’s brief: “The
point is that upon plaintiff’s theory of this case it makes
no difference what the steam-fitter said to the superintend-
ent of this department or what the superintendent said to
the steam-fitter about the valve, and that conversation
could only be introduced to establish a fact over which
there was no dispute, viz., that the valve which blew out
was defective.” The argument against this contention is
that it never was admitted by the defendant that the valve
or bonnet was defective, although it is true no evidence
was introduced by the defendant in denial of such fact.
And again, the answer had pleaded that, if the pipe was
defective, the negligence in permitting such defect was that
of a fellow servant, and not of defendant. Consequently,
the testimony offered was very material to plaintiff’s right
of recovery for the purpose of showing actual knowledge
of the defective condition of the valve by the vice-principal
of defendant, who was not a fellow servant of the plaintiff.

The third allegation called to our attention in the brief
is that “the testimony discloses no duty from the defendant
packing company, the violation of which caused his (plain-
tiff’s) fright and injury.” It is true, as said in Harley v.
Buffalo Car. Mfg. Co., 142 N. Y. 31, “the master does not
guarantee the safety of his servants. He is not bound to
furnish them an absolutely safe place to work in, but is
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found simply to use reasonable care and prudence in pro-
viding such a place.” If the steam had escaped because
of a latent defect in the bonnet, or from any other purely
accidental cause, which ordinary prudence on the part of
the defendant’s vice-principal could not have reasonably
foreseen, there would be much weight in the contention
that the proximate cause of the injury was not traced to
a duty that the defendant, as a master, owed to the plain-
tiff, as its servant. But when, as in the case at bar, the
fact of actual knowledge of defendant’s superintendent of
the defective condition of the bonnet is submitted to the
jury for a special finding, at the request of defendant, and
the jury answer, in substance, that the superintendent did
know of the defective condition of the bonnet when he di-
rected the plumber to put in the pipe, we can hardly say,
as a matter of law, that the conduct of the master showed
reasonable care and prudence in providing for the safety
of his employees. If, then, the evidence offered was suf-
ficient to sustain a finding of negligence on the part of the
defendant in the use of a defective bonnet in the steam
pipe near the plaintiff’s place of employment, the question
arises as to whether such negligent act is so linked in the
chain of causality that resulted in the injury as to consti-
tute the proximate cause thereof. It is plain that either
the negligence of the defendant, in putting plaintiff in a
place of apparent great peril and thereby causing him to
suddenly elect to run away from the apparent danger,
was the moving cause of the injury, or the injury was the
direct result of plaintiff’s own want of care in colliding
with the handle of the truck. In Lincoln Rapid Transit
Oo. v Nichols, 37-Neb. 332, it is said:

“When one is placed by the negligence of another in a
situation of peril, his attempt to escape danger, even by
doing an act which is also dangerous and from which
injury results, is not contributory negligence such as will
prevent him from recovering for an injury, if the attempt
was one such as a person acting with ordinary prudence
night, under the circumstances, make.”
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We therefore conclude that, under the evidence in this
case, the question of defendant’s negligence being the proxi-
mate cause of the injury was a question of fact for the
determination of the jury. .

The last contention urged is that the court, by giving
paragraph 4 of the instructions, on his own motion, made
“the master an insurer of his servant’s safety.” This
paragraph is as follows: “You are instructed that it is the
duty of every master to conduct his business with reason-
able care and prudence, so as not to negligently or care-
lessly subject his servants to any danger not ordinarily
incident to or connected with his employment, and it is
the duty of the master to furnish his servants with a rea-
sonably safe working place, and if, through the negligence
of the master, the place where the servant was required to
work is rendered unsafe, and, because thercof, the servant
is injured, then the master is liable in damages for such
injury, unless the servant was guilty of negligence or want
of ordinary care which contributed to such injury.” We
are wholly unable to understand how this instruction, read
as a whole, as it must be, could be fairly interpreted as, in
effect, telling the jury that the master is the insurer of his
servant’s safety. The instruction merely tells the jury
that the master owes a duty of using reasonable care and
prudence in providing a safe place for his servant, and that
it is only when by the negligence of the master the place
is rendered unsafe that the master is liable. An instrue-
tion that only requires reasonahle care on the part of the
master is in direct conflict with the idea ‘that the master
is an insurer of the safety of his servants.

Finding no reversible error in the record, we recommend
that the judgment of the district court be affirmed.

AMES and EPPERSON, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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WALTER W. HACKNEY, TRUSTEE, APPELLEE, V. RAYMOND
BroTrHERS CLARKE COMPANY, APPELLANT.

FrLep FEBRUARY 22, 1906. No. 14,429,

1. Case Followed. Hargreaves Brothers v. Hackney, 74 Neb. 700, fol-
lowed and approved.

2. Trial: HARMLESS ERROR. Action of the trial court in the admission )
of evidence examined, and held mnot prejudicial.

ArPEAL from the district court for Lancaster county:
LincoLN FROST, JUDGE. Affirmed.

Wilson & Brown, for appellant.
John 8. Bishop and R. 8. Mockett, conira.

OLDHAM, C.

This was an action by the trustee in bankruptey of
Julius M. Erlenborn to recover from the defendant in the
court below the amount of an alleged preference received
by it as a creditor of the bankrupt. There was a trial of
the issues to a jury in the court below, a verdict for the
plaintiff, judgment on the verdict, and to reverse this judg-
ment defendant has appealed to this court.

This case, with the companion case of Hackney v. Har-
greaves Brothers, is before the court for review a fifth time.
A full statement of the issues involved in the controversy
is contained in our former opinions. See Hackney v.
Raymond Bros. Clarke Co., 68 Neb. 624 ; Hackney v. Har-
greaves Bros., 3 Neb. (Unof.) 676, and the opinion on re-
hearing of the two cases by HorLcoms, C. J., in 68 Neb.
633, and the recent decision in Hargreaves Bros. v. Hack-
" ney, 74 Neb. 700. In these opinions the law of the case
has been fully determined, and the fact that the preference
was illegal under the provisions of the national bankruptcy
law is settled. The instructions complained of in the
instant case are of the same nature and effect as those
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given in the last hearing of Hackney v. Hargreaves Bros.,
and held in our last opinion not to have been prejudicial.
In fact, there is but one contention in this case that was
not urged and determined adversely to the defendant’s
claim in the recent opinion, and that is as to the alleged
errors of the trial court in permitting plaintiff’s counsel
to refresh the memory of Erlenborn, the bankrupt, by call-
ing to his attention his testimony at one of the former
hearings of the case. Erlenborn was plainly a hostile and
unwilling witness, and we do not think the court abused
his discretion in permitting plaintiff’s counsel to lead
him and refresh his memory, if possible, by calling his
attention to his testimony at a former hearing of the case.
It is clear to us that under the law of the case, as deter-
mined in our former opinions, no other judgment than the
one rendered could be supported by the testimony.

We therefore recommend that the judgment of the dis-
trict court be affirmed.

AMEs and Lerron, CC., concur.

By the Court: For the reasons given in the foregoing
opinion, the judgment of the district court is
AFFIRMED.

WILLIAM MEDLAND, APPELLEE, V. DAVID VAN ETTEN ET
AL., APPELLANTS.

FiLep Fesruary 22, 1906, No. 14,113,

1. Tax Certificate: ForEcLOSURE: RES JUDICATA. Where, in an action
foreclosing a tax sale certificate,”an issue as to the metes and
bounds of a certain lot is presented and determined by the court,
such an issue is thereby concluded, and a sale of the lot described
in the decree of foreclosure will not be disturbed, upon a motion
to set the same aside for frregularity in the description.

2. Decree: DormaNcy. Section 482 of the code, which provides when
a judgment shall become dormant gnd cease to operate as a len
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on the real estate of the judgment debtor, does not apply to a
decree for the sale of specific real property. Herbage v. Ferree,
65 Neb. 451.

3. Tax Liens: Prioriries, Taxes levied and assessed for general rev-
enue purposes constitute a lien superior to the lien of a tax sale
certificate issued thereto.

4, Appraisal: REview. There being no evidence of fraud, the ap-
praised value of real estate under an order of sale will not be
get aside.

5. Judicial Sale: OrsecrioNs. One holding the equity of redemption
cannot be heard to complain that the purchaser at a judicial
sale, who bids as trustee for plaintiff, is not such trustee.

6.

The viewing of the property by the judge who de-
cided the motion to set aside a sale thereof is not error.

APPEAL from - the district court for Douglas county:
WILLIS G. SEARS, JUDGE. Affirmed.

David Van Etiten, for appellants.

H. P. Leavitt, contra.

EPPERSON, C.

This is an appeal from an order of the district court
for Douglas county confirming a sale of real estate made
under a decree for the foreclosure of a tax sale certifi-
cate. The decree of foreclosure was entered May 2, 1894,
and the appellants prosecuted proceedings in error in
this court, seeking to reverse the decree of foreclosure,
which was, however, affirmed. See Van Etten v. Med-
land, 53 Neb. 569. The mandate then issued commanded
the lower court to cause execution to issue, carrying into
effect the said judgment in the manner provided by law.
On November 6, 1902, an order of sale was issued to the
sheriff of Douglas county, who proceeded to sell the prop-
erty named in the decree, complying with all statutory
provisions. The appraisers valued the property at
$2,000, and from this deducted the amount of prior liens
$701.82, appraising the interests of the appellants at
$1,298.18. The property was sold on the 23d of Decem-
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ber, 1902, by the sheriff to Florence Leavitt, trustee for
the plaintiff, for $900. Prior to the sale appellants filed
objections to the appraisement, and immediately after
the sale filed a motion to set the same aside. On the first
day of August, 1904, the district court overruled the
motion to set aside the sale, and granted the appellee’s
motion to confirm. From this order the defendants ap-
peal.

Several questions are presented which demand separate
consideration. First. Appellants insist that the prop-
erty sold is not the property covered by the lien fore-
closed. The petition describes the property as follows:
“Sublot thirteen (13) of lot nine (9), Capitol Addition,
or more particnlarly described as follows: All that piece
or parcel of land commencing at the point on the south
line of Harney street, eighty-one (81) feet west of the
west line of C. W. Keyes’ land, running thence west forty
(40) feet, thence south one hundred and twenty (120)
feet, thence east forty (40) feet, thence north one hun-
dred and twenty (120) feet to the place of beginning.”
In their answer appellants denied that said property was
more particularly described as recited in the petition,
and alleged that it was more particularly described as
follows: “Commencing at a point in the south line of
Harney street seventy-four (74) feet west of C. W. Keyes’
land, and running thence west on the south line of Har-
ney street fifty-one (51) feet to a stake, thence south one
hundred and twenty-six (126) feet to a stake, thence east
fifty-one (51) feet to a stake, and thence north one hun-
dred and twenty-six (126) feet to the place of beginning;
that said last described land is the only sublot thirteen
(13) in lot nine (9) in Capitol Addition to the city of
Omaha.” The court found that the more particular de-
scription of said sublot thirteen (13), in block nine (9),
was as alleged in the answer, reciting in decree of fore-
closure the description thereof by metes and bounds, and
ordered “that the property above described, to wit, sub-
lot thirteen (13) of lot nine (9), in Capitol Addition to
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the city of Omaha, be sold, and an order of sale shall
issue,” ete. It is apparent that the property described in
the decree was sublot thirteen (13) of lot nine (9), in
Capitol Addition, and that that was the property sold.
If an error, the appellants’ remedy existed at that time;
they had an opportunity then to challenge the trial
court’s attention thereto in their motion for a new trial,
and to present it to this court in their petition in error,
in their proceeding then instituted to procure a reversal
of the decree of foreclosure. The presenting of this ques-
tion now, in opposing the confirmation, is in the nature
of a collateral attack upon the decree, to which it is not
subject. Logan County v. McKinley-Lanning L. & T. Co.,
70 Neb. 399. This question goes to the merits of the case,
and is not now subject to review. Thompson v. Purcell,
63 Neb. 445; Beatrice Paper Co. v. Beloit Iron Works, 46
Neb. 900.

Second. As a further reason for setting aside the sale,
appellants claim that the decree had become dormant, and
proceedings thereunder barred by limitation. Section
482 of the code prescribing when judgments shall become °
dormant, and the lien thereof cease to exist upon real
estate, does not refer to decrees for the foreclosure of tax
certificates. Herbage v. Ferree, 65 Neb. 451. Appellants,
however, rely upon section 509 of the code, which also,
we believe, refers to judgments in personem only. But,
if otherwise, by express terms it defeats the appellants’
contention. It provides, among other things, the follow-
ing: “But in all cases where judgment has been or may
be rendered in the supreme court, and any special man-
date awarded to the district court to carry the same into
execution, the lien of the judgment creditor shall con-
tinue for five years after the first day of the next term of
the district court to which such mandate may be de-
livered.” The mandate was filed in the clerk’s office
July 26, 1898, and the order of sale issued within five
years thereafter. The decree has never become inopera-
tive by lapse of time.
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Third. It is claimed that, in arriving at the value of
appellants’ interest, the appraisers deducted from the real
value subsequent and not prior liens. The amount de-
ducted as prior incumbrance was the sum of the taxes
levied for general revenue purposes for the years 18%4 to
1902, inclusive, as shown by the certificates of the county
and city treasurers. The lien foreclosed was a certificate
for the sale of taxes levied for the year 1886. Taxes
levied subsequent to the date of the certificate constituted
a lien superior to the lien of the certificate, and the sum
thereof was properly deducted from the real value.

Fourth. The appellants, for a further reason, main-
tain that the property was fraudulently appraised too
low. All evidence presented as to the value of the prop-
erty was by affidavits, and very unsatisfactory. The ap-
praisement of the property November 12, 1902, fixed the
amount of the minimum bid which the sheriff was au-
thorized to receive. In support of this allegation appel-
lants introduced in evidence affidavits used at a former
hearing, which related to the value of the property in
1891. Counter-affidavits indicated the value in June,
1904. Such proof is not entitled to consideration, as it
goes to show the value at times so distant from the date
of the appraisal that we cannot reasonably presume that
ihe property did not change in valune A few affidavits
were, however, relevant. The appellant David Van Etten
himself recites that the buildings upon the premises are
of the value of $4,000; and another affiant informs the
court as follows: “I unhesitatingly say that any ap-
praisement of said property at $2,000, or any approximate
sum, is not only inadequate, but a gross fraud.” And
C. D. Hutchinson says: “I have no hesitancy in saying
that any appraisement of said property for the sum of
$2,000, or several times that sum, is not only a fraud, but
a gross outrage.” No other evidence was given to im-
peach the appraisement, and the affidavits submitted are
insufficient for that purpose. The appraisers were dis-
interested, and were acting under oath, and their valua-
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tion should not be discarded except upon evidence of
fraud.

Fifth. It is argued that the sale should be set aside
because it is not shown that the purchaser is plaintiff’s
trustee as she claims to be. The sheriff’s return desig-
nated the purchaser as trustee for the plaintiff. No other
evidence on this point is presented. In an issue joined
between the sheriff and the plaintiff, or between the
plaintiff and purchaser, this would not be competent evi-
dence, but appellants are not concerned in the relation-
ship existing between the appellee and purchaser, and
cannot be heard to complain. ’

Sixth. Appellants complain that the trial court re-
ceived. evidence in the absence of the appellants, and in
support of this contention gave evidence, embodied in an
affidavit, that the judge, prior to his decision, and while
he had the matter under consideration, in answer to a
question asked by the affiant, made the statement: “That
he would not make said decision until he went up with
a good real estate man to advise him as to the value of
said property, and examine it.”” And further, that the
judge was seen in the vicinity, apparently observing the
premises, with a companion unknown to affiants. This
is insufficient for the purpose of showing that the court
considered or heard evidence other than is presented in
" the bill of exceptions. The viewing of the premises by
the judge who heard and decided the motion is not error.

The proceedings in the district court ‘were regular, and
we recommend that the judgment be affirmed.

AMESs and OupEAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is

AFFIRMED.
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ELLERY R. HUME v. CLARENCE I8, MILLER ET AL.
JAMES M. WECKERLEY, APPELLEE, V. GLOBE LOAN & TRUST
COMPANY ET AL., APPELLANTS,

Firep FEBrUuAry 22, 1906, No. 14,155,

Insolvent Banks: Boxp orF OfrIcERS. By the execution of a bond to
the state as provided by section 34, chapter 8, Compiled Statutes,
‘by the officers of an insolvent bank, conditioned upon the full
settlement of all the liabilities of such bank, the officers and
sureties assume the burdens of the bank’s liquidation, and can-
not use the asseis in paying the expenses thereof to the prejudice
of creditors.

ApPrEAL from the distriet court for Douglas county:
WILLIS G. SEARS, JUDGE. Affirmed.

A. 8. Churchill, for appellants.
E. Wakeley and A. C. Wakeley, contra.

EpPPERSON, C.

The plaintiff obtained a decree for the foreclosure of a
tax sale certificate in the district court for Douglas county,
which resulted in a judicial sale of the land. The sale
was confirmed on the 7th day of April, 1902, and there
remained in the hands of the elerk of the court a surplus
of $510.93, after paying the amount due plaintiff and the
costs of foreclosure. When the suit was begun, the land
was incumbered by a mortgage given by the defendants
Miller and Jacks to the Globe Loan & Trust Company for
an amount greater than the surplus. No part of this
mortgage has ever been paid, and the surplus funds must
be paid to whomsoever is entitled thereto under and by
virtue of the aforesaid mortgage, according to their re-
spective rights and equities. The original parties to the
suit are not concerned, and the issues are here presented
by interveners. For a full understanding of the claims of
the respective parties, a brief review of the history of the
Globe Savings Bank from June, 1896, is necessary.
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In 1896 an application was made by the attorney general
in the district court for Douglas county for the appoint-
ment of-a receiver for the Globe Savings Bank, herein-
after referred to as the bank. On the 9th day of Jume,
1896, the Globe Savings Bank, as principal, and- Cadet
Taylor, David C. Mount, Globe Loan & Trust Company
and Henry O. Devries, since deceased, as sureties, executed
a bond to the state, and thereby obligated themselves to
settle in full all the liabilities of the Globe Savings Bank
within three years from June 26, 1896. Upon the execu-
tion of this bond the application for the appointment of a
receiver was withdrawn, and the assets of the bank, then
in the custody of a state bank examiner, were returned,
and the settlement of the bank’s business was entrusted to
Cadet Taylor. Among its assets were the notes and mort-
gage given by Miller and Jacks, which had been assigned
by the Globe Loan & Trust Company to the bank. Some
of the debts of the bank had not been paid within the time
provided in said bond. About the 1st of November, 1899,
a suit was instituted against the bank and the sureties
upon the aforesaid bond by Elizabeth J. Dennis. The ap-
pellant, the Honorable Arthur S. Churchill, was employed
as an attorney at law by the bank, through the agency of
Cadet Taylor, to defend the bank in this and other suits
that it was then contemplated would be instituted against
the same parties. Appellant demanded security for the
payment of his fees, and Cadet Taylor, acting for the bank,
pledged to appellant the Miller and Jacks notes and mort-
gage and about $400 in cash. By agreement the property
pledged was delivered to W. B. Taylor, who was authorized
to pay the money to appellant as his fees were earned, and
with the further agrcement that the notes and mortgage
were to secure appcllant for fees earned in excess of the
amount of cash thus deposited. The notes and mortgage
were afterwards pledged, with the consent of appellant,
to one Dunham, to indemnify him against loss on an appeal
bond which he signed as surety for the bank in a cause ap-

pealed from the county court. The notes and mortgage
b4 '
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were returned to appellant IFebruary 20, 1904. Appellant,
as an attorney at law, appeared in many suits for the bank,
and for Cadet Taylor, and other surcties upon said bond,
in actions instituted upon the bond by the bank’s credi-
tors, and in other actions in form of creditors’ bills. He
now claims there is a balance of $500 due to him from the
bank, the $400 deposited with W. B. Taylor being ex-
hausted. In his petition for intervention herein filed, ap-
pellant claims the surplus funds as pledgee of the Miller
and Jacks notes and mortgage. On the 30th day of March,
1901, the appellee, James M. Weckerly, obtained a judg-
ment against the bank and against the sureties upon the
bond given to the state for $1,405.19. An execution was
issued upon this judgment and returned nulle bona. On
February 2, 1904, appellee made application to the district
court under the provisions of section 532 of the code, to
have the surplus funds applied upon his judgment.

At all times herein referred to, the bank was insolvent.
The bank’s interests in the litigation in which the appellant
was employed was managed by Cadet Taylor. He and the
other sureties upon the bond were involved in the same liti-
gation, their rights being co-extensive with those of the
bank. Appecllant was attorney for all of these parties.
The bank being insolvent, the sureties upon its bond were
the more concerned in the actions instituted by the bank’s
creditors. Under these circumstances it seems that the
bank existed in name only. Cadet Taylor was primarily
liable to the attorney'employed, he was individually liable,
and in the employment of the attorney he acted also for
his cosureties, and the pledging of the bank’s assets was in
the nature of a pledge to secure his personal obligations.
The sureties had no greater rights than stockholders to the
assets of the bank. “The property and assets of a banking
corporation organized under the laws of this state, after
it has ceased to carry on a banking business, are a trust
fund for the payment of its debts. The rights of the
creditors to the corporate property, so far as it is necessary
to meet their demands, are superior to those of the stock-
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holders, or the assignee of an insolvent stockholder.” State
v. Commercial State Bank, 28 Neb. 677,

The whole difficulty in this case scems to ! * that, subse-
quently to the giving of the hond, the sureties themselves
became insolvent; at least, executions against them accom-
plish nothing. It has been held by this court that “directors
of an insolvent corporation cannot take advantage of their
position to obtain a preference of debts owing by the cor-
poration to themselves” (Tillson v. Downing, 45 Neb.
549) ; and that “a mortgage executed by an insolvent cor-
poration to secure a debt due from it to one of its officers
or directors is illegal and void.” Stough v. Ponca il Co.,
54 Neb. 500. And in Tillson v. Downing, 45 Neb. 549, it
was held that a mortgage given by an insolvent corporation
to secure a debt for which its directors are personally
bound is likewir void. The same reasoning would extend
that rule to a case'where, as in the case at bar, the property
was pledged to pay the expenses of defeating actions which
the directors were personally interested in defeating.
Cadet Taylor was not only a surety upon the bond, but
also a director and vice-president of the bank. We hold
that by the execution of the bond to the state, Cadet Taylor
and his cosureties assumed the burdens of the bank’s
liquidation, and cannot use the assets of the bank in pay-
ing the expenses thereof to the prejudice of the creditors.

Appellant claims that the bank had authorized Cadet
Taylor to make this pledge, or ratified it, and that the bank
could not have maintained an action to recover the surplus
funds in controversy, and argues-that for this reason the
appellee cannot recover. He cites in support of this Ger-
man Nat. Bank v. First Nat. Bank, 59 Neb. 7. It is there
decided that a judgment creditor can maintain such action
only where the debtor had himself an actionable demand
at the time the suit was instituted. In that case the credi-
tor claimed the right to apply upon his judgment money
which had been paid to another creditor by the judgment
debtor, or by an agent whose act was ratified. By such
payment the debtor, of course, lost all dominion over the
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funds, and his creditors could not proceed under section
532 of the code. As to the funds in controversy, the bank
had not lost all its rights therein, and, had a receiver been
appointed, he could have rccovered even as against the ap-
pellant. The rule in German Nat. Bank v. First Nat.
Bank, supra, is not applicable.

We recommend that the judgment of the lower court in
favor of the appellee be affirmed.

AwMEs, C., concurs.

OLpHAM, C. 1 concur only in the conclusion.

_ By the Court: For the reasons appearing in the fore-
going opinion, the judgment of the district court is

AFFIRMED.

THOMAS J. SHEIBLEY V. GEORGE T.. NELSON.
FiLep FEBRUARY 22, 1906, No. 13,895,

1. Libel. The title or heading of a published article is a part thereof,
and must be considered in determining whether the publication
is libelous.

Charging a person with being a blackmaliler is libelous
per se, our statute having made blackmailing a criminal offense.

ERROR to the distriet court for Cedar county: Guy 7.
GRAVES, JUDGE. Reversed.

George W. Argo, W. E. Gantt and B. Ready, for plain-
tiff in error.

J. C. Robinson, McCarthy & McCarthy, C. A. Irwin
and John V. Pearson, contra.
Durrig, C.

We copy in full the petition in this case as follows:
“The plaintiff above named complains of the defendant
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and alleges: (1) That on the 31st day of October, 1902,
at Hartington, Nebraska, the defendant falsely, wickedly
and maliciously composed and published of and concern-
ing the plaintiff, in a newspaper called the ‘Hartington
Herald,’ the false and defamatory matter following, to
wit: ‘Blackmailers exposed. Fusionists circulate sland-
erous stories against McCarthy. Sworn affidavits of al-
leged injured party and ex-marshal McLean of Ponca
vindicate McCarthy’s character. Because of the persist-
ent efforts of the fusionists of Cedar county to circulate
slanderous stories against the character of J. J. Mec-
Carthy, republican candidate for congress, it has become
necessary for that gentleman’s friends to prove the false-
hood and blackmailing character of the charges preferred
against him by vindictive enemies. Such dastardly tac-
tics by the leaders of the opposition serve to prove the
desperate straits to which they have been brought. They
had every opportunity .to convince themselves of the
falsity of the charges, and indeed we are told that no
less a personage than John 8. Robinson, fusion candidate
for congress, himself visited the alleged injured parties,
who live only a shert distance from Hartington. All the
alleged injured parties indignantly deny that they were
mistreated or insulted in any way by Mr. McCarthy. Miss
Emma Leise, whose affidavit we reproduce below, is the
young girl who, while at Ponca, was induced by inter-
ested parties to sign an affidavit, the contents of which
she was ignorant, which reflected upon the character of
Mr. McCarthy. She desires to so far as possible right
the wrong done Mr. McCarthy, by cheerfully consenting
to the publication of her affidavit. Mr. Leise’s affidavit
is also self-explanatory. Mr. McLean’s affidavit is also
self-explanatory, and together the three sworn affidavits
_ are a complete vindication of Mr. McCarthy and expose
the malicious character of the charges made against his
character.

~ «<State of Nebraska, Cedar county, ss.: Emma Leise,
. being first duly sworn, deposes and says that she is 17




806 NEBRASKA REPORTS. [VoL. 75

Sheibley v. Nelson.

years of age, and a resident of Cedar county, Nebraska;
that a certain affidavit made by her on the 8th day of
October, 1902, while in Ponca, Dixon county, Nebraska,
the contents of which I did not comprehend, I hereby
make this affidavit to the effect that I did not fully un-
derstand the contents of said affidavit and desire to re-
tract the said affidavit made by me. Emma Leise.

“‘Subscribed and sworn to before me this 24th day of
October, 1902. J. F. Jenal, County Clerk. (Seal.)’

“‘State of Nebraska, Cedar county, ss.: Frank W.
Leise, being duly sworn, deposes and says that he is a
resident of said county, Nebraska, and that he is the
father of one Mary Leise; that on the afternoon of Sep-
tember 14, 1902, he was present at the funeral of one
Henry Ferber, which took place in the city of Ponca,
Dixon county, Nebraska; that on that occasion certain
parties, whose names he desires to withhold, approached
deponent for the purpose of advising him to make a com-
plaint against one J. J. McCarthy, to effeet that J. J.
McCarthy had at some remote time in the past made a
violent assault upon his said daughter, Mary Leise, with
a view of outraging her. Deponent further states that
the said parties, whose names he desires to withhold, said
he should forthwith make complaint; that deponent re-
fnsed to da an, stating that so far as his knowledge and
information served him, based upon a conversation had
with his said daughter Mary relative to the accusations
intended to be incorporated into said proposed complaint,
Mr. McCarthy was perfectly innocent of any wrong or
misconduct toward his said daughter Mary, and that be-
fore he would be coerced into instigating or sanctioning
such maliciously false and unjustifiable accusations he
himself would suffer his entire estate to be used in the
defense of the character of his own child and in the in-
terest of justice and right. TF. W. Leise.

“‘Subscribed in my presence and sworn to before me
this 24th day of October, 1902,

£4J. F. JENAL, County Clerk. (Seal.)’
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“‘State of Nebraska, Cedar county, ss.: Frank McLean,
being first duly sworn, deposes and says that he is a resi-
dent of Cedar county, Nebraska; that from the 1st day of
May, 1901, to the 1st day.of January, 1902, he acted in
the capacity of city marshal of the city of Ponca, Dixon
county, Nebraska; that on the evening of November 4,
1901, and while acting in said capacity, at or about the
hour of cleven o'clock P. M., he was approached by one
T. J. Sheibley (meaning the plaintiff ), who informed him
that a great crime had but a few moments since been at-
tempted, in that one J. J. McCarthy had attempted some
undue familiarity with one Mrs. Minnie Franz to her great
physical and mental injury and extreme mortification, and
that he wished the would-be criminal apprehended at once.
Whereupon affiant hastened to the scene for the purpose
of investigating said alleged wrong, but instead of finding
Mrs. Minnie Franz, the supposed wronged woman, sick or
suffering any mental distress or physical injury, he found
her in an apparently calm and composed attitude, being
neither disturbed in body nor mind, and with no accusations
to make against the said J. J. McCarthy, and that all the
conditions and surroundings, apparently in their normal
state, satisfied affiant that the apprehensions of said T. J.
Sheibley (meaning the plaintiff) were either misconceived
or equivocated, there being absolutly no evidence of the cir-
cumstances narrated by the said T. J. Sheibley (meaning
the plaintiff), and quoted above, upon which to verify his
apprehensions; and this affidavit is made on my own
motion and for the sole purpose of vindicating the char-
acter of one whom I believe to be innocent. Frank McLean.

«@ubscribed in my presence and sworn to before me
this 20th day of October, 1902. 'W. W. Cooper, Notary
Public. (Seal.)’

“That defendant meant by said article that the plaintiff
was a blackmailer and that he was guilty of circulating
false, malicious and blackmailing stories against the char-
acter of the said J. J. McCarthy named in said article.

«(2) That by means of said false and defamatory pub-
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lication the plaintiff was injured in his reputation to his
damage in the sum of $6,000. Wherefore plaintiff asks
judgment against the said defendant for said sum of $6,000
and costs of suit.”

The answer consists of “(1) A general denial of all
matters except such as are specifically admitted. (2) Ad-
mits the publication of the article, but denies that it was
published falsely, wickedly, or maliciously, or with any
intent to injure or defame the plaintiff; that the defendant
was editor and publisher of the ITartington Herald, a news-
paper printed and published at Iartington, Cedar county,
in the third congressional district of the state of Nebraska;
that at the time of publication a canvass for the clection
of a member of congress from said district was in progress,
and one J. J. McCarthy was the regular noininee of the
republican party for said office; that the article was pub-
lished within said district only in good faith, and without
malice or ill will toward the plaintiff, and with the bona
fide purpose of giving to the electors and interested people
of the district what the defendant in good faith believed at
the time to be truthful information concerning the char-
acter and fitness of said candidate, for the purpose of
enabling the electors to more intelligently cast their bal-
lots, and in defense of the character of said candidate in re-
SPOise 10 attacks made upon s character aud floess for
said office; that defendant was an elector of said district
and was at the time of the publication of said article aec-
tively supporting the candidacy of said J. J. McCarthy.
(3) For a further defense it is alleged that in so far as the
article referred to or applied to the plaintiff the same was
in all respects true, and was published in good faith,
without malice and with good motives with justifiable
ends as stated in the second paragraph of the answer.”
A reply in the nature of a general denial was filed to this
answer.

Plaintiff on his own behalf testified that there was no
other person in Ponca, Nebraska, by the name of T. J.
Sheibley, and on cross-examination stated that he was
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not a fusionist in politics, but that in the vear 1902 he
voted a split ticket. George L. Nelson, the defendant, was
called by the plaintiff and identified a copy of the Hart-
ington Herald published by him, and admitted the pub-
lication of the article set forth in plaintifP’s petition; that
his paper was a weekly, and did not circulate largely out-
side of the county.where published; that he presumed
from the affidavits embodied in the article that the publi-
cation referred to T. J. Sheibley, the plaintiff; that he
wrote the article, except the affidavits which were fur-
nished him by a third party. On cross-examination he
stated that he had no acquaintance with plaintiff at the
time of the publication; that he had no part in writing or
procuring the affidavits set out in the publication com-
plained of. Thercupon the plaintiff rested. The defend-
ant then moved the court to dircct a verdict for the de-
fendant upon the following grounds: “(1) The petition
does not state a cause of action. (2) There is not suffi-
cient evidence offcred to sustain a verdict for the plaintiff
nor to authorize a submission of the issues joined in the
pleadings, or any of them, to the jury. (3) The evidence
does not show or tend to show that the defendant pub-
lished of and concerning the plaintiff any article which is
libelous per se, nor is there any evidence of any allegation
in the plaintiff’s petition of special damages.” © This mo-
tion was sastained, and a verdict for the defendant ac-
cordingly directed. A motion for a new trial being over-
ruled, the plaintiff has brought the case to this court on
error.

The heading of the alleged defamatory publication is as
follows: “Blackmailers exposed. Fusionists circulate
slanderous stories against McCarthy. Sworn affidavits of
alleged injured party and ex-marshal McLean of Ponca
vindicate McCarthy’s character.” That these headlines
designate the parties circulating slanderous stories against
McCarthy as blackmailers is clear, and if the headlines are
to be taken in connection with the article itself it is certain
that the publication is libelous per se in alleging that the
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parties referred to have violated our criminal code. Sec-
tion 46d of the criminal code makes blackmailing a crim-
inal offense, and it is not controverted that an article
charging a criminal offense against a party is libelous per
se. In 18 Am & Eng. Ency. Law (2d ed.), p. 985, it is
said: “The title or heading of an article is a part thereof
and must be considered in determining whether or not the
publication is libelous; and it has been frequently held in
actions based on publications in newspapers that the sting
of the libel was contained in the headlines.” See also the
following: McAllister v. Detroit Free Press Co., 76 Mich.
338, 156 Am. St. Rep. 318; Pratt v. Pioneer Press (o., 30
Minn. 41; Petsch v. Dispatch Printing Co., 40 Minn. 291;
Landon v. Watkins, 61 Minn. 137; McGinnis v. Knapp, 109
Mo. 131; Benton v. State, 59 N. J. Law, 551; Atkinson v.
Detroit Free Press, 46 Mich. 841. The plaintiff alleges
in this petition that this defamatory matter was published
of and concerning him and there was evidence sufficient to
make that a matter for the jury. The other questions aris-
ing in the case as to privilege, etc., have been sufficiently
discussed in Sheibley v. Huse, p. 811, post, and need not
be further noticed here.

Because of the error of the court in taking the case from
the jury, we recommend that the judgment of the district
court be reversed and the cause remanded for further pro-
ceedings.

JACKSON, C., concurs. ALBERT, C., not sitting,

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proceedings.

REVERSED.
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THOMAS J. SHEIBLEY V. WILLIAM N. HUSE.
Frep Fepruary 22, 1906. No. 13,896,

1. Bill of Exceptions. The certificate of the presiding judge attached
to a bill of exceptions, to the effect that the bill contains all the
evidence offered by either party on the trial of the cause, 18 a
sufficient certification that the bill contains all the evidence re-
ceived or offered.

2. Libel. A newspaper article, charging a person with originating and
circulating false and malicious reports attacking the character
of another, is libelous, and is actionable per se.

3.

: CoMpLAINT. Section 131 of the code has abrogated the com-
mon law rule requiring facts and circumstances to be stated in
the complaint to connect the plaintiff with the defamatory pub-
lication. It is now sufficient to allege that the libelous matter
was published of and concerning the plaintiff.

4. Pleading: AIDER' BY ANSWER. A petition, defective in the matter
of charging a publication of the alleged defamatory matter, is
cured by an answer which admits such publication.

5. Libel: DerENsE. That a -libel was copied from another paper is
not a defense to an action brought for its publication, but under
proper circumstances such fact may be pleaded a.nd shown in
mitigation of damages.

6. : . The publisher of a newspaper may freely expose
false and defamatory matter circulated concerning a candidate
for a public office, but, in so doing, he may not libel another
party, and can defend against such libel only by showing the
truth of the publication.

ERROR to the district court for Madison county: Joun F.
Boyp, JUDGE. Reversed.

George W. Argo and W. E. Gantt, for plaintiff in error.

W. M. Robertson, Mapes & Hazen, McCarthy & Mc-
Carthy, Allen & Reed, 0. A. Irwin and John V. Pearson,
contra.

DurrIE, C.

Thomas J. Sheibley, the plaintiff in error, filed his peti-
tion in the district court for Madison county asking to
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recover from the defendant damages on account of an
alleged libel published in the Norfolk News. His petition
is in the following language: “The plaintiff above named
complains of the defendant, and alleges: (1) That on the
first day of November, 1902, the defendant, at Norfolk, Ne-
braska, falsely, wickedly and maliciously composed and
published of and concerning the plaintiff in the said Nor-
folk News, the false and defamatory matter following, to
wit: ‘A slanderous falschood. Fusion desperation prompts
vilification. ~ Will prove a boomerang. Affidavits to
prove that the allegations are false in every particular in
possession of committee.  Will increase votes for Mec-
Carthy. The publishing of that malicious story from the
Homer Echo by the Times-Tribune of this city concerning
Hon. J. J. McCarthy has but one interpretation, it means
desperation on the part of the fusion candidate and his
supporters. They see defeat, sure and certain, staring
them in the face, and in their effort to stem the tide they
resort to the most despicable tactics known to politics—
that of assaulting the good name and the honor of the op-
position candidate. McCarthy is not only going to be
elected, but he is going to receive the biggest majority from
his home county that he has ever known during his previ-
ous campaigns, and the counties adjoining Dixon, where
ithe facts are best known, are going to join in swaolling that
majority to a handsome fignre. The returus will prove it,
and the opposition knows it. This will prove the best refu-
tation of the malicious slander possible, but at this distance
from Mr. McCarthy’s home it may be pardonable to explain
the true animus of the story. Tt is one of those stories that
are sprung on the eve of clection, when it is hoped that
there will he no opportunity to counteract the statement
and assertions made. Those who circulate it rely on its im-
mediate effect and hope to turn votes that could not be
otherwise affected’ The Ponca Journal, published at Mr.
McCarthy’s home town, has this to say concerning the slan-
der: “Ever since it was known that J. J. McCarthy of this
city had aspirations to represent this district in congress,
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both before the nomination convention and since the nomina-
tion was made, a systematic attempt has been carried on by
innuendoes, insinuations and direct accusations to blacken
his character and make him appear a criminal of the most
contemptible sort. That this has been done by his enemies
for vindictive spite work is known to almost everybody in
this locality. In other parts of the district it may not be
so well known. The true facts, however, have spread al-
most as rapidly as the false statements, and already a
strong reaction has set in which cannot help but result
strongly to his advantage’”” The man who has directed
this campaign of slander (meaning the plaintiff in this
action) was cowmpelled to cough up to Dixon county the
neat sum of $411.76 of misappropriated funds, and Justice
NORVAL of the supreme court, in giving his decision, dis-
missed the matter with the simple statement that judgment
might easily have been obtained for a much larger sum.
For the truth of this decision we refer to the 85th N. W.
Reporter, page 399. Voters all over the country are be-
coming digusted with the vilifying campaign that has
been carried on. The question naturally suggests itself,
if McCarthy has been guilty of a crime, why have not the
offended parties sought redress at law? Even though we
have not had the absolute proofs of the falsity of the charges
made, would it not behoove the intelligent thinking public
to pause and consider the fact that J. J. McCarthy has lived
in Dixon county for the past twenty years, from the time
when a boy until he is now well along in years, that he
has raised a family, and lived right here in our midst, that
no one ever discovered that he was the immoral man that
a few of the opposition seek to make out that he is until
he aspires to a high and honorable office? Voters, think
well of these things. The Newcastle Times, published
closer to Mr. McCarthy’s home than the Homer Echo, han-
dles the story in this fashion: ‘“The Homer Echo has not
only disgraced itself and shown its editor to be a mean,
contemptible vilifier and a liar, but it has, in its article of
last week upon McCarthy, cast a cloud upon the editorial



|14 NEBRASKA REPORTS. [Vor. 75

Sheibley v. Huse.

profession as well. The Echo editor did what is seldom
done by a true newspaper man, that is, at the close of a
political campaign, a few days before election, go down
into the slums of slander and produce filthy lies, which the
editor himself knows to be false. Here is the proof taken
from the article: ‘The editor of this paper has heard these
statements for a number of months, and a few weeks ago
went to the nominee’s home town to ascertain if the state-
ments were true, and we are informed by a number of re-
liable persons that there is no question about the facts, and
that the same can be proved” How is that, dear reader,
for proof; isn’t that evidence for you? Been informed by
a number of persons that the statements can be proved.
The Times editor has looked over the affidavits of the par-
ties who have been dragged into the lying stories about
McCarthy, and those affidavits, copies of which can be seen
at the Times office, completely vindicate him. This move
on the part of the Echo must react for Mr. McCarthy, as no
man is safe to run for office, if just before election he is to
be maligned and slandered, and it is said that a lie will
travel around the earth while truth is putting on its boots.”
The republican congressional committee has issued the fol-
lowing statement of the situation which bears the sig-
nature of Chairman F. D. Fales and Secretary Jack Koe-
uigstein : “This republican congressional central committee
has been informed that a base, slanderous attack is being
made by our opponents on the character of Hon. J. J.
McCarthy in these closing days of the campaign. The
committee have carefully investigated the statements being
circulated, and know them to be false in every detail; that
they have been prepared for their supposed political ef-
fect, and are being used as an attempt to estrange votes
from the republican candidate, and to promote the interest
of the fusion nominee. This committee is in possession of
counter-afidavits showing conclusively that all .of the
charges against our candidate are absolutely false. J. J.
MecCarthy has led a clean and honorable life in this dis-
trict for twenty years and no breath of suspicion as to his
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morality was ever hinted at until his political enemies, in
their desperation, knowing his strength with the people,
conceived the idea of procuring perjured statements with
the hopes of thereby injuring his candidacy. Every fair-
minded man will condemn this contemptible method of at-
tack, and every lover of justice and fair play will register
his protest against this outrage. The animus of this at-
tack originated in a case in which J. J. McCarthy was em-
ployed to assist the county in an action brought to recover
fees belonging to Dixon countp, which T. J. Sheibley
(meaning the plaintiff) as county clerk had failed to ac-

count for. This case is reported in Northwestern Re-
- porter, Vol. 85, page 399, and since which time T. J. Sheib-
ley (meaning the plaintiff) has been active in originating
and circulating false and malicious reports attacking the
character of the republican candidate for congress in this
" district.” ”?

“(2) That by means of said false and defamatory pub-
lication the plaintiff was injured in his reputation to his
damage in the sum of $6,000. Wherefore plaintiff asks
judgment against said defendant for said amount of $6,000,
and for costs of suit.”

The defendanl answered: “(1) Denying each and every
allegation in said petition contained except as hereinafter
specifically admitted or otherwise answered. (2) Admits
that he published the article substantially as set out and
complained of in the plaintiff’s petition, but denies that
said article was published falsely, wickedly or maliciously;
alleges that the said article as aforesaid published by the
defendant and set forth and complained of in plaintiff’s
petition is true, and defendant believed the same to be true
at the time of its publication, and published the same in
good faith with good motives and. for justifiable ends, to
wit, for the purpose of advising his readers regarding the
character of J. J. McCarthy, who was then a candidate
for congress in the third district of this state, which in-
cluded Madison county, in which said county and district
Norfolk is locatcl1, and defendant was supporting said J.
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J. McCarthy in the columns of the Norfolk News of which
he was then editor and publisher at Norfolk, Nebraska, and
that he published said article in response to attacks which
the plaintiff and others had made upon the character of
said J. J. McCarthy” A reply in the nature of a general
den:al was filed to this answer.

Upon the trial the plaintiff called William N. Huse, the
defendant, as a witness, who testified that he lived at Nor-
folk, Nebraska; that he was publisher of a newspaper, the
Norfolk Daily News, and was such publisher on the 1st of
Novemher, 1962, and prior to that time. He further tes-
tified that he published the article in question in his daily
paper which was of gencral cireulation in this state; that
he had known Thomas J. Sheibley, the plaintiff, for about
25 years; that he was commonly known as “Tom Sheibley,”
and that he was at one time clerk of Dixon county. Upon
objections made by the defendant, the court refused to al-
low him to state whether the party referred to in the
article was Thomas J. Sheibley, the plaintiff in the action,
or whether he was the party referred to in the opinion in
the 83th Northwestern Reporter. Huse was the only wit-
ness sworn, and after his examination the plaintiff
rested. Whereupon the defendant moved the court to
djrect a verdict in his favor upon the following grounds:
“Rirst hecause there is not sufficient evidence to authorize
the plaintiff to recover; second, because the petition does
not state facts sufficient to constitute a cause of action;
third, because it is not alleged in the petition that the
article, which is a quoted article, was wilfully and mali-
ciously republished by the defendant with a knowledge of
its falseness, and with intent to injurc and libel the plain-
tiff.” This motion was sustained, and the jury directed ac-
cordingly. The plaintiff’s motion for a new trial was over-
ruled, and he has brought the case to this court on error.

A motion made by the defendant to quash the bill of ex-
ceptions was submitted with the case. The objection
urged against the bill is that the presiding judge does not
certify that it contains all the evidence offered and re-
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ceived, or introduced by cither party on the trial. The
certificate is as follows: “The foregoing is all the evidence
offered by either party on the trial of the above entitled
cause, and, on application of the plaintiff, this bill of ex-
ceptions is allowed by me and ordered to be made a part
of the record in this case.” The particular objection urged
on argument is that the certificate does not recite that the
bill contains all of the evidence received upon the trial, or
show that any evidence was received. It is clear that evi-
dence, in order to be received, must be offered by one of
the parties, and, when a trial judge certifies that all the
evidence offcred is contained in the bill to which his cer-
tificate is attached, we think it covers all evidenee received,
as well as that offered, and that it is sufficient.

It is urged with great earnestness, on the part of the de-
fedant in error, that the plaintitt's petition is not sufficient,
in that it contains no recital of facts showing that the al-
leged libelous article referred to the plaintiff, or that he
was the party, or one of the parties, against whom the
charges made in the article were directed. In the absence
of a statute to the contrary, if the defamatory words are in-
definite or ambiguous, and extrinsic facts and circum-
stances are necessary to show that the plaintiff was meant,
the petition must set forth such extrinsic facts and cir-
cumstances in order to connect the plaintiff with the al-
laged defamatory matter. This is the common law rule.
Section 131 of the code has abrogated that rule. It is as
follows: “In an action for a libel or slander, it shall be
sufficient to state, generally, that the defamatory matter
was published or spoken of the plaintiff, and if the allega-
tion be denied, the plaintiff must prove on the trial the
facts, showing that the defamatory matter was published
or spoken of him.” Tn a late case before the supreme
court of Kansas (Fckert v. Van Pelt, 69 Kan. 357, 66 L.
R. A. 266), an identical statute was under consideration.
The libelous article complained of in that action did not
contain the name of the plaintiff, and a demurrer was in-

terposed to the petition, which was overruled. In review-
55
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ing the action of the trial court in this regard the supreme
court used this language:

“Tt is argued that this ruling of the court was errone-
ous, for the reason that the newspaper article alleged to
be libelous did not contain the name of plaintiff below,
and because there was no allegation that the public under-
stood the language used to refer to Van Pelt. - The aver-
ments of the petition expressly charge that defendant pub-
lished the words ‘of and concerning him, the said plaintiff.’
The omission of the name of a libeled person in a publica-
tion concerning him does not deprive the matter of its
libelous character if it be alleged and shown to whom the
words used were intended to apply. Whatever may have
been the common law rule, it is not now necessary to al-
lege, in order to state a cause of action, that the public
understood the words printed to refer to the plaintiff. Sec-
tion 4559, Gen. Stat. 1901, reads: ‘In an action for libel or
slander, it shall be sufficient to state, gencrally, that the
defamatory matter was published or spoken of the plain-
tiff ; and if the allegation be denied, the plaintiff must
prove on the trial the facts showing that the defamatory
matter was published or spoken of him.’ Counsel for
plaintiff in error cite the case of DeWitt v. Wright, 57 Cal.
576, which supports their claim for the necessity of an
‘averment that the person or persons who read the article
knew that the plaintiff was meant. This case, however,
was expressly overruled in Harris v. Zanone, 93 Cal. 59,
28 Pac. 845, in which it was said that the rule of the former
case is not supported by authority, or justified on prin-
ciple.” .

As was said in Kinyon v. Palmer, 18 Ia. 377: “The stat-
ute dispenses with the averment of extrinsic facts (and
hence with much of the useless verbiage of a common law
declaration in slander or libel), showing that plaintiff was
meant by the defamatory matter, it being sufficient to aver,
in general terms, that it was published of and concerning
him.”

We think that under the decisions in all states having a
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statute like our own the pectition in this respect is suf-
ficient.

It is further argued in support of the action of the trial
court that the petition does not fairly charge a publication
by the defendant. In his brief it is said: “It is not alleged
that the Norfolk News is a newspaper, magazine or other
publication having a circulation, or, in other words, that
there was a publication of the libel. To simply compose or
write an article, however libelous it may be, is not sufficient
to constitute a cause of action against the author or to make
it actionable. It must b2 published, that is, it must have
been given out or circulated in some way. There is no
allegation of a publication or of a circulation of the article,
and we are certainly within the safe rule of pleading when
we say that this is strietly essential to a recovery, and that
the court cannot presume that the Norfolk News is a. news-
paper, magazine or other publication having a circulation.”

In Hemphill v. Holley, 4 Minn. 233 (Gil. 166), it is held
that, where the defendant, in an action for libel, admits
the publication and attempts to justify in his answer, he is
estopped from objecting to the complaint on the ground
that the publication is not sufficiently alleged. And, while
the question is not before us and we do not announce it as
a'rule to be followed, the authorities are numerous to the
effect that, where the defamatory matter is in writing, no
direct averment that it has been communicated to a third
person is necessary.

It is further urged that the article is not libelous per se,
and that, as no proof of malice in publishing the same was
offered, the court properly directed a verdict for the de-
fendant. If can hardly be claimed that procuring a libel
to be published against another is not a criminal offense,
and, when the article in direct terms charges the party or
parties referred to in the article with procuring perjured
statements against the character of J. J. McCarthy, it can-
not certainly otherwise appear to the reader than that these
parties were guilty of procuring the publication of a libel.
Again, in Townshend, Slander and Libel, sec. 176, it is said :
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“That language in writing is actionable per se which denies
‘to 2 man the possession of some such worthy quality as
every man is a priori to be taken to possess,’ or, which
‘tends to bring a party into public hatred or disgrace,” or
‘to degrade him in society,” or expose him to ‘hatred, con-
tempt, or ridicule or obloquy,” or ‘which reflects upon his
-character,” or ‘imputes something disgraceful to him,” or
‘throws contumely’ on him, or ‘contumely and odium,” or
‘tends to vilify him, or ‘injure his character, or diminish
his reputation,” or which is ‘injurious to his character,” or
to his ‘social character, or shows him to be ‘immoral or
ridiculous,’ or ‘induces an ill opinion of him,” or ‘detracts
from his character as a man of good morals,’ or ‘alters his
situation in society for the worse, or ‘imputes to him a
bad reputation,” or ‘degradation of character’ or ‘ingrati-
tude.”” If the charges made in this publication are true,
then the parties referred to, who sought to vilify, to de-
grade, and tohave it understood that Mr. McCarthy’s moral
character was bad, that they went to the extent of procuring
perjured statements in the form of affidavits to support
their charges, that they were circulating libelous state-
ments affecting the character of Mr. McCarthy, by such
action, would certainly tend to degrade their character in
any decent community, aside from the criminal liability
which attached to sneh a conrse.  There can be no doubt
that the publication was libelous per se, both at common
Jaw and under our statute defining libel.

Counsel further insist that the original matter contained
in the article is not libelous, and, as to the quoted matter,
the defendant did no more than to copy from publications
made’'in other papers, and that this is not sufficient to sus-
tain a charge of libel, and the trial court was therefore
justified in directing a verdict. No authorities are cited
in support of this position. An examination of the ques-
tion has convinced us that the rule is well established that
it is no defense to show that a defamatory publication was
first made by another person or newspaper and was simply
copied with proper credit. Under some circumstances
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“such fact may undoubtedly be considered in mitigation of
damages, if pleaded for that purpose, but it is not a com-
plete defense to the action. MecDonald v. Woodruff, 2 Dill.
(U. 8.) 244; Atkinson v. Detroit Free Press Co., 46 Mich.
341; Hotchkiss v. Oliphant, 2 Hill (N. Y.), 510; Sans v.
Joerris, 14 Wis, 722; World Publishing Co. v Mullen, 43
Neb. 126.

It is further insisted by the defendant that the matter
complained of was privileged, and that being so, the law
does not imply malice in its publication, the burden being
on the defendant to show malice. The law relating to
privileged communications is generally classed as follows:
(1) When the author or publisher acts in the bona fide
discharge of a public or private duty, legal or moral, or in
the prosecution of his own rights or interests; (2) any-
thing said or written by a master giving the character of a
servant who has been in his employ; (3) words used in the
course of a judicial proceeding; (4) publications duly
made in the ordinary mode of parliamentary proceedings,
and a qualified privilege extends to reasonable comment
made on the acts of a public official or of one who pre-
sents himself as a candidate for a public office. The ex-
tent to which the cases go in relation to a candidate for &
public office is that, where a person, knowing or believing
that a candidate for public office is guilty of conduct af-
fecting his fitness for the position, communicates that
knowledge or belief to the electors whose support the can-
didate is seeking, the publisher, acting in good faith in the
discharge of his duty to the public, may make such reason-
able comments and give such information as comes to him
from a reliable source, and which he believes to be true,
for the purpose of informing the voters of the fitness of the
candidate. In the case under consideration the plaintiff
was not a candidate for office, and there was no moral or

- legal duty resting upon the defendant to publish to the

world defamatory matter affecting the character or repu-

tation of one whose only relation to the public is that of a

private citizen, and, as is said in Morse v. Printing Co.,

124 Ia. 707:
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“If one assumes the responsibility of proclaiming such
matter from the housetops, or through the public print, the
law affords him no defense except upon proof of the truth
"of the publication.”

It is also urged in argument that the defendant, being
the publisher of a newspaper and a supporter of J. J. Me-
Carthy, a candidate for congress in the district where the
publication was made, owed a duty to the electors to pub-
lish a refutation of the slanderous charges made against
the candidate for the benefit of his readers and the voters
of that district. In the language of Morse v. Printing Co
SUPre.:

“This proposition is without support in principle or
precedent. The publisher has no right to publish in his
paper matters or statements which he or any other citizen
would not be justified in circulating by letter or by post-
ing upon the blank walls of the city. Our constitution
guarantees to every person liberty ‘to speak, write, and
publish his sentiments on all subjects,” but holds him ‘re-
sponsible for the abuse of that right” * * * ‘Liberty
of the press’ has never been held to mean ‘that the pub-
lisher of a newspaper shall be any less responsible than
another person would be for publishing otherwise the same
libelous matter.’” The contrary rule has been affirmed by
the conrts of this eonntry and Fngland with gwm+ uni-
formity.”

Any explanation or exposure of the falsity of the reports
concerning J. J. McCarthy, the defendant could undoubt-
edly publish without being liable to anyone, but when, in
justification of the character of a candidate, a publisher
libels and defames the character of another, he becomes
liable in damages for such breach of the law, unless he can
establish the truth of his charge. It is clear to us that the
case made by the plaintiff’s petition and the evidence in-
troduced was one that should have been submitted to the
jury under proper instructions, and that the judgment
should be reversed and the cause remanded for another
trial.

*2
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We recommend a reversal of the judgment and remand-
ing the cause to the district court for further proceedings.

ALBERT, C., not sitting.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for further proccedings.

REVERSED.

THoMAS J. SHEIBLEY V. FRANKLIN D. FALES.
FrLep FeBrUARY 22, 1906. No. 13,897.

Libel: InstrUcTION. Where the publication of a libel actionable per se
is admitted and justification pleaded, it is error to instruct the
jury that the burden is on the plaintiff to establish the allega-
tions of his petition.

ERROR to the district court for Dixon county: Guy T.
GRAVES, JUDGE. Reversed.

~ George W. Argo and W. E. Gantt, for plaintiff in error.

C. A. Irwin, McCarthy & McCarthy and J. V. Pearson,
contra. '

Durrg, C.

The plaintiff in error brought this action in the district
court for Dixon county, claiming damage from the de-
fendant in error on account of a publication made by the
latter and which is alleged to be libelous. The defendant,
in his answer, admitted the publication, and alleged that
the same was true and published with good motives and
for justifiable ends. A trial resulted in a verdict for the
defendant, upon which the court entered judgment, and
the plaintiff has brought the case to this court on error.

The first assignment of error to which our attention
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is called is a ruling of the court refusing to suppress the
deposition of John II. Brown, taken at Denver; Colorado,
on March §, 1904, on behalf of the defendant. The motion
to suppress is based upon the fact that the notice given
of taking such dcposition recited that it would be taken
“at the office of Skelton & Morrow, in the Quincy Build-
ing, in the city of Denver, county of Arapahoe and state
of Colorado.” It is urged that the place of taking the
deposition is not specific, and that the street upon which
the building is located and the number should have been
stated in the notice. TFor many years -it has been cus-
tomary in most of our large cities to designate by some
name the principal office buildings erected in the city. In
Omaha we have the New York Life, the Bee Building, the
Paxton Building, ete. In Lincoln, the Fraternity DBuild-
ing, Burr Block, ete.; and these buildings are as readily,
if not more easily, found by the name under which they are
known than by giving the street and number of their
location. This custom has become so general that we will
take judicial notice that an office building thus designated
is as definitely pointed out as by giving the street and
number. In the absence of a showing that the Quincy
Building conld not be found on reasonable inquiry, we will
presume that it is a building of the character above men-
Honed, and that the notice was sufficient.

Prior to the opening of the trial the court quashed the
regular panel of jurors on the ground that it was illegally
drawn. Thereupon the court ordered the sheriff to sum-
mon 24 competent jurors from the body of the county.
Among the jurors thus summoned were several who had
been drawn upon the regular panel. A motion to quash
the panel thus summoned, upon the greund that many of
the panel were jurors drawn upon the regular panel, was
overruled by the court, and, on impaneling the jury for the
trial of the case, objection was made to several jurors upon
the ground that they had been summoned as jurors within
two years, this being based upon the fact that they had
been summoned upon the regular panel for the term which
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had been quashed on plaintiff’s motion. These objections
were overruled by the court, and this ruling is assigned
as error. The questions raised were fully discussed in
Randolph v. State, 65 Neb. 520, and it was there held that
it was not good ground for challenge that a juror who had
been summoned on the regular panel, which had been
quashed on a challenge to the array, has again been sum-
moned under a special venire at the same term of court.
With this holding and the reasons given we are entirely
content, and hold, therefore, that the plaintiff in error has
no cause to complain of the ruling of the trial court in
this respect.

Exceptions were taken to the twelfth instruction of the
court as follows: “You are instructed that in this case the
burden of proof is upon the plaintiff, and, before he can
recover in this case, it is for him to prove, by a prepon-
derance of the evidence, all the material allegations of his
petition, and if the evidence upon any one or more of the
material allegations of the petition is evenly balanced or
preponderates in favor of the defendant, then the plain-
tiff cannot recover, and your verdict should be for the de-
fendant.” The third and fourth instructions given by
the court are as follows: “(8) The jury are instructed that
the article complained of in plaintiff’s petition is libelous
per se, and that the law presumes that such a libel is false;
that the defendant published the article maliciously, and
that the plaintiff has been damaged by such publication.
(4) The jury are instructed that the defamatory article
complained of in thé petition was published of and con-
cerning the plaintiff.” The jury must be governed by the
instructions given them by the court. The third and
fourth instructions informed them that the article com-
plained of was libelous per se¢; that the law presumed it to
be false; that the defendant acted maliciously in making
the publication, and that the plaintiff had snffered damage
therefrom. The defendant had admitted the publication.
Under these conditions the plaintiff’s case was made. Had
the case been submitted to the jury upon the pleadings,
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they should have found for the plaintiff for at least nom-
inal damages, as the court had correctly informed them
that a libelous article was presumed to be false and in-
jurious to the plaintiff. As the case then stood the burden
was upon the defendant to justify the publication, and it
was prejudicial error to so instruct as to place the burden
of proof on the plaintiff.

Other errors are assigned and argued, but the questions
raised -have mostly been determined in the case of Sheibley
v. Huse, ante, p, 811, and need not be further considered.

For the error above pointed out, the judgment of the dis-
trict court should be reversed and the cause remanded for
another trial, and we so recommend.

ALBERT, C., not sitting.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed an1l
the cause remanded for another trial.

REVERSED.

JoraN WirsE v. HERMAN (3ERNDORF KT AT,
Frep Freruary 22, 1906. No. 14,118.

1. Instruction. The trial court told the jury that there was no evil-
dence of certain facts material to the issues in the case, while
the record shows evidence sufficient to require the question of
the existence of such facts to be submitted to the jury for its
finding. Held, Error.

2. Intoxicating Liquors: INJUrRY: InsTRUCTION. Under our statute,
it is not necessary that the liquors furnished by a defendant be
the sole or even the principal cause of an alleged injury to the
plaintiff, and an instruction to that effect is erroneous.

ERROR to the district court for Douglas county: EDMUND
M. BARTLETIT, JUDGE. Reversed,



VOL. 75] JANUARY TERM, 1906. 827

Wiese v. Gerndorf.

T. A. Hollister and Smyth & Smith, for 'plaintiﬁ in error.
Jefferis & Howell, contra. '

Durrig, C.

The plaintiff in error, who was plaintiff in the trial
court, is a farm hand, and at the time of his injury was en-
gaged by a farmer a short distance from the town of Mil-
lard, Douglas county, Nebraska. On Sunday afternoon,
December 7, 1902, he visited the saloons of Gerndorf,
Stockman, Seeman and Koch in the town of Millard,
where he procured and drank beer and other liquors. Pre-
vious to the usual evening meal-time he returned to the
farm, fed the cows and horses and did some other chores,
ate his supper, and returned to Millard, again visiting
some, if not all, of the saloons, procuring and drinking
liquors therein. Some time during the night he started
for home, and, as is alleged in the petition, being unable
to care for himself on account of his intoxicated condition
produced by liquors sold him by the defendants, after pro-
ceeding about a quarter of a mile, fell to the ground,
became stubeﬁed, numb and unconscious, and was unable
to arise, and remained in said condition during the re-
mainder of the night, and, when found the next morning,
his hands were frozen to such an extent that amputation
of all the fingers of both hands and a part of each thumb
was necessary. He brought this action against the above
named defendants and their bondsmen to recover damages
on account of his said injuries. The jury returned a ver-
dict in favor of the defendants. A motion for a new trial
was overruled, and judgment entered on the verdict, from
which the plaintiff has taken error to this court. The mo-
tion for a new trial included all of the defendants, and it
follows that, if the verdict was a proper one as to any of
the defendants, the motion for a new trial was properly
overruled, and the judgment of the trial court must be
affirmed. Lydick v. Gill, 68 Neb. 273.

It is insisted that there was no evidence tending to show
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that the defendant Koch sold to the plaintiff any of the
liquors contributing to his intoxication, and if we under-
stand their theory it is this: That Wiese was not intoxi-
cated at the time he left Millard and returned to the farm
to do his evening work, and that there is no evidence tend-
ing to show that he got any liquor from the defendant
Koch on his return to Millard in the evening. In its sixth
instruction, the court said to the jury: “There is no evi-
dence that he visited the saloon of the defendant Koch, or
that Koch sold him any liquor, or that he drank any-
liquor in Koch’s saloon upon his return to the village after
supper.” If this was a proper instruction under the evi-
dence, and the jury found that the liquor sold to the plain-
tiff in the afternoon did not contribute to the plaintift’s in-
toxication in the evening, if he was intoxicated at that time,
then the defendants’ contention would have to be sustained,
as under these circumstances the defendant Koch was not
liable, and the court did not err in overruling the motion
for a new trial as to him; but we cannot agree with the
trial court that there was no evidence that the plaintiff
visited or drank at Koch’s saloon during the evening and
after his return from the farm. It is undisputed that
Koch’s saloon was open during the evening, and on cross-
examination of the witness Hagerman the defendants
themselves called forth the fact that Tagerman left Gern-
dorf’s saloon with Wiese and went with him to Anderson’s
corner, stopped a few minutes at the corner, when Hager-
man went home and Wiese went to Koch’s saloon about
10 o’clock in the evening. Again, the witness Dahmke,
called by the defendants, testified on cross-examination
that Wiese told him, in a conversation between them at the
hospital, that he came out of Gerndorf’s saloon and went
to the corner of Charles Anderson’s and that from there
he went to Koch’s where he had some schnapps. The
witness Delfs testified that he saw Wiese in Koch’s that
night. Under the rule established in MecManigal v. Sea-
ton, 23 Neb. 549, that proof of the sale of intoxicating
liquors may be shown by circumstances, we think that the
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evidence was sufficient to go to the jury upon the question
of the plaintiff’s visiting and drinking intoxicating liquors
at Koch’s saloon during the evening after his return to the
village from the farm.

The seventh and ninth instructions are in the follow-
ing language: “Seventh. In considering the causes of the
injury you will take into consideration all of the evidence
in the case, and if you should find that the injury was in -
fact produced by causes other than the drinking of intoxi-
cants furnished by defendant saloon keepers, then you will
find against the plaintiff, and in favor of all of the defend-
ants.” “Ninth. The jury are instructed that the fact that
the plaintiff did drink.beer or whisky, or both, that after-
noon and evening, does not in itself establish the fact that
the injury which the plaintiff received was the result of
such drinking. Before the plaintiff can recover, you must
find that the injury which he complains of was the result
of the intoxication, if you should find from the evidence
that there was intoxication, and not of other causes.”
These instructions are open to the same objection made
to the instruction discussed in McClellun v. Hein, 56 Neb.
600. In the latter part of the ninth instruction the jury
are plainly told that before the plaintiff can recover they
must find that the injury which he complained of was the
result of the plaintiff’s intoxication. In the words of the
opinion above referred to this “is erromeous, in that it
states a rule by which there was excluded from the con-
sideration of the jury the intoxication of Edward D. Mec-
Clellan as a contributing or assisting cause of the accident,
and conveyed to that body the idea that the intoxication, if
determined to exist, must be shown to be the primary or
main and governing cause. This is contrary to the estab-
lished doctrine in this state. Under the provision of our
statute it is not necessary that the liquor furnished by the
defendant be the sole or even the principal cause of the
alleged injury. * * * McClay v. Worrall, 18 Neb. 44;
Cornelius v. Hultman, 44 Neb. 441; Gran v. Houston, 45
Neb. 813; Sellars v, Foster, 27 Neb. 118,”
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Because of the errors above discussed, we recommend a
reversal of the judgment and that the cause be remanded
for another trial.

ALBERT and JACKsON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded for another trial.

REVERSED.

ADELINE MCPHERSON, APPELLANT, V. DANIEL MCPHERSON
ET AL., APPELLEES.

FiLep FEBRUARY 22, 1906. No. 14,143,

1. Husband and Wife: TirLe BY PRESCrIPTION. The general rule is
that the husband or wife cannot, while living together and in
the joint possession of real estate, acquire title one against the
other by prescription.

2. In such case both are presumed to occupy the
premises in subordination to the {itle under which possession
was taken, In whichever of the parties it may be, and not in
hostility to such title, ]

3. A husband, while living with his wife, held pos-

session of land, claiming title thereto through a tax deed which
was void upon its face for want of a seal. Some years after tak-
ing possession he caused the same to be conveyed to his wife
through a third party, his deed being a quitclaim, and the par-
ties thereafter jointly occupied the land. Some time prior to
the running of the statute of limitations in favor of the wife
and the vesting of title in her by prescription, the husband
bought in the patent title and thereafter, for some years, con-
tinued in’possession of the premises with his wife, but did not
record his deed or assert any title to the premises in hostility
to the claim of his wife until the statute had run in her favor.
Held, that his possession of the land with his wife after acquir-
ing the patent title, without any act or declaration on his part
that he was claiming possession under his deed, did not arrest
the running of the statute in favor of the wife, and that she
acquired title to the land through adverse possession thereof.
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APPEAL from the district court for Washington county:
LBE S. ESTELLE, JUDGE. Reversed with directions.

Jefferis & Howell, for appellant.

Herman Aye and F. A. Brogan, contra.

DurrIs, C.

This action was brought to quiet plaintiff’s title to 80
acres of land. In October, 1876, the land was sold at
private sale for delinquent taxes by the treasurer of Wash-
ington county and purchased by the defendant Daniel Mec-
Pherson. A treasurer’s deed was issued to him in October,
1878, and on the same day he caused the deed, to be re-
corded in the office of the county clerk. It is conceded
that the tax deed is void upon its face, for the reason that
it does not have the seal of the treasurer impressed thereon.
At the time of purchasing this land at tax sale the plain-
tiff and defendant were husband and wife, and living
together on a four acre tract adjoining the land in con-
troversy. In 1887 a public road was established sepa-
rating the tract upon which the parties lived from the
premises in dispute. McPherson took possession of the
land at the time of his purchase at the tax sale, and
thereafter continued to use and occupy the same for farm-
ing purposes, raising crops thereon until January 14,
1884, when he caused a conveyance by quitclaim deed to
be made through a third party to his wife, the plaintiff
herein, the expressed consideration in the deed being $500.
On February 24, 1886, the defendant procured a counvey-
ance by quitclaim deed from the parties holding the patent
title to said land, and this conveyance he kept from record
until June 16, 1894. From January 14, 1884, the date
of the conveyance to his wife, until June 16, 1894, the
plaintiff and defendant continued to live together as hus-
band and wife on the four acre tract above mentioned, and
‘the 80 acres in question were worked and farmed by the
defendant with the knowledge of the plaintiff, and the
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proceeds of said premises were used in the support of
defendant McPherson and his family, including the plain-
tiff, without any specific contract or agrecment being
made as to the same; and from February 24, 1886, to
June 16, 1894, the plaintiff had no knowledge of the deed
from the owners of the patent title to the defendant. Dur-
ing all the time from January 14, 1884, until June 16,
1894, the plaintiff and defendant worked together as hus-
band and wife for the mutual benefit and support of each
other and family, and the premises in question constituted
their only farm lands in connection with their home on the
four acre tract upon which they actually resided. T'rom
June 16, 1894, until the commencement of this action the
defendant farmed said premises and asserted ownership
thereof as against the plaintiff. For four or five years
prior to the commencement of this suit the defendant
McPherson has had the exclusive use and occupancy of
said premises. From January 14, 1884, to February 24,
1886, the defendant never made any claim to said premises,
and from February 24, 1886, to June 16, 1894, did not
specifically or in' express terms make -any claim to the
plaintiff that he was the owner thereof. The above facts
all appear from an agreed statement of facts filed by the
parties in the trial court. The trial resulted in a decree
dismissing the plaintiff’s bill, and awarding costs to the
defendant. From this decrce she has appealed to this
court.

From the foregoing statement it will be seen that the
defendant’s conveyance to his wife was made something
more than seven years after his purchase of the land at
tax sale, and more than five years after the rececipt and
recording of his tax deed, and that during this time he
was in the actual possession of the land, claiming to own
the same. While his tax deed was void, it conferred color of
title under which a continued uninterrupted possession
for ten years from the date of his entry thercunder would
give him good title by prescription. His tax deed, also,
under our statute relating to occupying claimants, pro-
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tected him in his possession until he should be reim-
bursed for improvements made upon the land, if any, and
for taxes paid thereon, with statutory interest. Lothrop
v. Michaelson, 44 Neb. 633. His conveyance to his wife
vested in her all the rights in the land which he possessed,
and her possession could be tacked to his own in support
of a claim of title by prescription. Lantry v. Wolff, 49
Neb. 374.

The rule is well established that to interrupt the pos-
session an action must be commenced against the claimant
by the true owner, or a reentry on the premises made by
him. To interrupt the possession by reentry by the owner,
the intention to take possession must be sufficiently in-
dicated by "words or acts, by express declaration, or by
exercise of acts of ownership inconsistent with a subor-
dinate character. 1 Cyc. p. 1,010. As stated in Burrows
v. Gallup, 32 Conn. 493, 87 Am. Dec. 186, the owner may
tread upon his own soil and still be as much out of pos-
session of it there as elsewhere. In other words, the re-
entry must be in hostility to the possession of the claim-
ant. The party from whom the defendant acquired the
patent title could interrupt the plaintiff’s possession only
by suit commenced for that purpose or by a reentry into
the premises under a claim of titlee Had he become a
boarder in the plaintiff’s family, and lived with her upon
the premises for any length of time without manifesting
his intention of claiming possession in his own right, the
possession of the plaintiff would not be therchy inter-
rupted, and we are at a loss to see how by his deed of
conveyance to the defendant he could confer on him any
greater right than he himself possessed. For eight years
after acquiring the patent title the defendant kept the deed
from record, and made no claim to the land; at least, he
gave the plaintiff no reason to believe that he asserted a
claim as against the title and rights which he had con-
veyed to her. Tt is true that he was in possession with her,
but as long as he asserted no possession in himself and

claimed nn title to the premises, it must be conclusively
56
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presumed that his possession was in subordination to
hers. The case is very different from that of Hovorke v.
Havlik, 68 Neb. 14, where title was claimed by the hus-
band through a deed from the wife, and also by adverse
possession as against her title. The deed was held in-
valid, and a claim of title by adverse possession was
denied, there being no reason to believe that a hostile ad-
verse possession had been asserted against her, or that any
claim of adverse ownership by possession could be pre-
sumed as long as the parties were occupying the premises
as husband and wife. TUntil, as in the present case, some
reason exists for the assertion of a title by the husband
or wife, one against the other, the presumption will con-
clusively obtain that the possession of each is through
and on account of the family relation, and not under a
claim of ownership adverse to the title under which pos-
session was taken, in whichever of the parties that title
may be. It was urged in the argument at bar, and some
of the cases support the rule, that the law will not counte-
nance a claim of adverse possession made by one spouse
against the other; that public policy, having in view the
preservation of the integrity of the marriage state, will not
countenance a rule tending to disrupt the peaceful relation
of the parties; but this argument, if good, would have
equal weight against the maintenance of a suit by hus-
band or wife to recover a debt due from one to the other,
or to foreclose a mortgage upon the premises occupied
by them for money loaned by one to the other; and it
would hardly do for the courts to read into the statute
of limitations an exception which the legislature has seen
fit to omit, because, in their opinion, the family relations
would be better preserved by refusing to enforce it in its
entirety between husband and wife. The case we are con-
sidering is an exception to any to which our attention has
been called, but we are quite clear that when the husband
has entered into possession of a tract of land under a void
deed, and is asserting title in such a manner as to have
the benefit of the occupying claimant’s law and the statute
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relating to title by prescription, and, while the statute is
running in his favor, conveys to his wife, he cannot inter-
rupt the running of the statute in her favor by buying in
the legal title, unless he asserts that title to the same
effect that his grantor would be required to do.

We recommend a reversal of the decree appealed from,
and that the cause be remanded, with directions to the
district court to enter a decree in favor of the plaintiff.

ALBERT and JAcksoN, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree appealed from is reversed and the cause
remanded, with directions to the district court to enter a
decree in favor of the plaintiff.

REVERSED.

F. J. MoriarTY v. H. E. COCHRAN.
Friep FEsrUARY 22, 1906, No. 14,158.
Pleading. A petition declaring on an appeal hond, which conta.iils

no allegation showing a breach of its conditions, is subject to
demurrer. ’

ERrOR to the district court for Douglas county: WiL-
LIAM A. REDICK, JUDGE. Reversed.

P. A. Wells and Fawcett & Abbott, for plaintiff in error.
H. E. Cochran and A. 8. Churchill, contra.

Durrig, C.

Cochran obtained a judgment against Johnson in a jus-
tice’s court. Johnson appealed to the district court, and
executed the following undertaking with Moriarty as
surety : “Whereas, on the 9th day of October, 1902, H. E.
Cochran recovered a judgment against John P. Johnson be-
fore W. A. Foster, a justice of the peace, for the sum of
$65.30, and costs of suit taxed at $6.60, and, whereas, the
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said John P. Johnson intends to appeal said cause to the
district court for Douglas county, Nebraska: Now, there-
fore, we, John P. Johnson, as principal, and F. J. Mori-
arty, as surety, do promise and undertake to the said H. E.
C'ochran, in the sum of one hundred fifty three and eighty
one-hundredths dollars that the said John P. Johnson, ap-
pellant, shall prosecute said appeal to effect and without
unnecessary delay, and that said appellant, if judgment
be adjudged against him on the appeal, will satisfy such
judgment and costs. (Signed.) John P. Johnson, F. J.
Moriarty.” '

The trial in the district court resulted in a judgment
against Johnson for $102.18. This action was brought
against Moriarty as surety upon the appeal bond. The
only breach of the bond alleged in the petition is the fol-
lowing: “There is now due the plaintiff, II. E. Cochran,
from the defendant, F. J. Moriarty, on said undertaking
the sum of $102.18 and interest at 7 per cent. from October
5, 1903, no part of which has been paid.” A demurrer to
the petition was interposed and overruled by the court,
and Moriarty having elected to stand upon his demurrer,
judgment was entered against him for the amount claimed
in the petition, and he has brought the case here for review.

In our opinion the petition contained no sufficient al-
legation of a hreach of the nndertaking sned on.  Mori-
arty’s contract was “that the said John P. Johnson,
appellant, shall prosecute said appeal to effect without un-
neccessary delay, and that said appellant, if judgment bhe
adjudged against him on the appeal, will satisfy such judg-
ment and costs.” It sufficiently appears in the petition
that the appeal was docketed in the distriet court, that a
trial was had, and judgment entered against the appellant
Johnson ; but there is no allegation to the effect that John-
son has not, satisfied said judgment and costs. It is urged
by the defendant in error that the statement in the peti-
tion “that there is now due the plaintiff from the defend-
ant Moriarty on said undertaking the sum of $102.18
and interest at 7 per cent. from October 5, 1903, no part
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of which has been paid,” is a sufficient allegation of the
nonpayment of the judgment; and it is said that the word
“due” is often used in business transactions as synonymous
with “owing” or “unpaid.” Fowler v. Hoffman, 31 Mich.
215, is cited in support of this position. An examination
of the cited case shows that it has no application to a rule
of pleading. A mortgagor had agreed to keep the mort-
gaged property insured for the amount due on the mort-
gage. The trial court held that this stipulation required
the mortgagor to insure the property for the amount only
which had matured on the mortgage. Judge Cooley, in
the opinion, says: :

“The judge was clearly in error in holding that the
stipulation for insurance, when speaking of the ‘amount
due,, meant not the whole sum secured, but only the
amount that had become presently payable; in other
words, the amount overdue. We cannot suppose such to
have been the understanding of the parties. The word
‘due’ is often used in business tranactions as synonymous
with ‘owing’ or ‘remaining unpaid,’ and no reasonable
doubt can exist that it was so used here. The need of
insurance to protect the mortgagee would be at least as
great before as after the payment fell due.”

In the connection in which the word “due” was used in
that instance there is no doubt of the correctness of the
holding of the Michigan court, but the allegation quoted
from the petition is nothing more than a legal conclusion.
Doyle v. Pheniz Ins. Co., 44 Cal. 264. The authorities all
agree that the statement of a legal conclusion is not ad-
mitted by a demurrer. A demurrer admits only facts
well pleaded. There being no allegation of a breach of
the undertaking, the demurrer to the petition should have
been sustained, and we recommend a reversal of the judg-
ment and that the cause be remanded to the district court,
with leave to the defendant in error to amend his petition
if he be so advised.

ALBERT and JACKSoN, CC., concur.
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By the Court: For the reasons stated in the foregoing
opinion, the judgment of the district court is reversed and
the cause remanded, with leave to the defendant in error

to amend his petition if he be so advised.
REVERSED.

WiLLIAM BISCHOF, APPELLANT, V. MERCHANTS NATIONAL
BANK ET AL., APPELLEES,

Fep FesrUARY 22, 1906, No. 14,024,

1. Highways: Nuisance. Public highways belong, from side to slde
and from end to end, to the public, and any permanent structure
or purpresture which materially encroaches on the public street
and impedes travel is a nuisance per se; but in a proper Case
such obstructions may be authorized by competent authority.

9. Nuisance: INJuNcTiON. A private person seeking the aid of equity
to restrain a public nuisance must show some special injury
peculiar to himself, aside from and independent of the general
injury to the public.

3. The easement of view from every part of the public street belongs,
as a valuable right, to one owning property abutting on the
street, and will be protected by the courts against unlawful
encroachments.

4. Nuisance: Equiry. Where a nuisance is not permanent, and the
damages caused thereby are not recoverable in one action, but
would require successive actions, the injured party has no ade-
quate remedy at law.

§. A permanent nuisance is one of Buch a character, and which exists
ander such circumstances, that it will be presumed to continue

indefinitely.

6. Permanent Nuisance. But a structure constituting a nuisance,
maintained in violation of a positive statute, which is not neces-
gary to the conduct of any lawful business, and which is not an
inseparable nor a necessary part of .the unfinished building to
which it is attached, will not be presumed to continue indefinitely
and is not a permanent nuisance,

7. Evidence examined, and held insufficient to show that the plaintiff
had consented to the erection of the obstruction constituting a
nuisance.
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8. Nuisance: INgUNcTION: Lacues. Where a party protests or objects
against the erection of a proposed obstruction to the party about
to erect it, and the latter proceeds over such protest and objec-
tion to complete the obstruction, he cannot complain because
the former delayed ten days in bringing suit to restrain the
puisance which had been completed in the meantime.

APPEAL from the district court for Otoe county: PAUL
JESSEN, JUDGE. Reversed with directions. '

Roddy & Bischof, for appellant.
W. F. Moran, contra.

ALBERT, C.

This is a suit for relief by injunction. It appears from
the pleadings and the evidence that the plaintiff is the
owner of a business lot in Nebraska City, and the defend-
ant bank is the owner of the east half of a like lof, adjoin-
ing plaintiff’s lot on the west. Both properties front on the
principal business street of that city extending east and
west. The lots are about 48 feet in width. On the west
half of the plaintiff’s lot there is a two-story brick building,
used for a store building, or for mercantile purposes. The
bank’s property had been covered by a building used for a
bank. Doth buildings fronted on the street above men-
tioned and faced north. Sometime previous to the com-
mencement of this action the bank building was damaged
by fire, and defendant bank comwenced to rebuild. The
plaintiff’s building appears to be of brick, with a glass
front, and the bank building, as reconstructed, is of brick
and stone. The two are separated only by walls, with no
space between them, and both are flush with the sidewalk.
The entrance to the plaintiff’s building is at the middle of
the front; that of the hank’s at the extreme east of the front,
where it joins plaintiff’s building. The defendant Wales
has charge of the work on the new bank building, and is
not otherwise interested in the suit. In the reconstruction
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of the bank building, a stone about five inches thick and
ten feet long extends cutward from the building and upon
the sidewalk about two feet ten inches. On this stone,
on cither side of the entrance to the bank Dbuilding, are
two heavy side bases about three fect high, extending out-
ward from the building about two and one-half feet. On
each of the bases there is a stone pillar about 18 inches
" in diameter at the base and tapering slightly, which ex-
tends to the top of the first story of the huilding. The
pillars are surmounted by a cap of solid stone extending
outward from the building about the same distance as the
foundation stone. The work on that portion of the build-
ing just described was commenced on the 4th day of
August, 1903, and was completed before the commence-
ment of this suit, which was begun, and the temporavy
order allowed, on the 13th day of the same month. Tt
appears in evidence, however, that before the work was
begun the plaintiff, when informed by the defendant Wales
that it was contemplated, told him that he would not per-
mit it. It also appears that he made complaint to the
city council, and that a written notice, signed by the
mayor, to discontinue the work was served on the bank
on the day after the work began. The record contains an
ordinance of the city making it unlawful “to obstruct the
sidewalks or sidewalk space in said city in any manner.”

The plaintiff bases his claim to relief on the ground
that the projection of the stone work in front of the bank
building is a public nuisance, in that it encroaches upon
a public street, and that he sustains special damages, in-
dependent of such damages as are sustained by the pub-
lic at large, because the obstruction cuts off the view to
his adjoining building. The contention of the defendant
is that the plaintiff has sustained no such special damages
as will give him standing in a court of equity, that he
has a plain and adequate remedy at law by an action for
damages, that he is guilty of laches, and that he stood by
and acquiesced in and consented to the obstruction. The
court denied the plaintiff relief on the ground that his
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damages could be ascertained with reasonable certainty in
an action at law. The plaintiff appeals.

That the stone and pillars of the new portico to the
bank building, as now remodeled, extend into the public
street is conceded; that such an obstruction constitutes
a public nuisance is not only the doctrine of the common
law, but falls within the statutory definition. Cr. code,
sec. 232. Elliott, in his valuable ‘work on Roads and
Streets (2d. ed.), sec. 645, says: “Public highways belong,
from side to side and end to end, to the public, and any
permanent structure or purpresture which materially en-
croaches upon a public street and impedes travel is a nui-
sance per se, and may be abated, notwithstanding space
is left for the passage of the public. This is the only safe
rule, for, if one person can permanently use a highway
for his own private purposes, so may all, and if it were
left to the jury to determine in every case how far such
an obstruction might encroach upon the way without being
a nuisance, there would be no certainty in the law, and
what was at first a matter of small consequence would
soon become a burden not only to adjoining owners, but
to all the taxpayers and the traveling public as well.
Thus, expediency forbids any other rule. But, even if it
did not, the rule is well founded in principle, for it is well
settled that ‘the public are entitled, not only to a free
passage along the highway, but to a free passage along any
portion of it not in the actual use of some other traveler.’ ”
Nebraska Telephone Co. v. Western Independent L. D. T.
Co., 68 Neb. 772; State v. Edens, 85 N. Car. 522; Webbd v.
Demopolis, 95 Ala. 116; Field v. Barling, 149 I11. 556, 24
L. R. A. 406; Dill v. Board of Education, 47 N. J. Eq. 421,
10 L. R. A. 276; State v. Berdetta, 78 Ind. 185; Mec-
Cloughry v. Finney, 37 La. Ann. 31; City of Omaha v,
Flood, 57 Neb. 124; First Nat. Bank v. Tyson, 133 Ala.
459, 59 L. R. A. 399; Codman v. Evans, 5 Allen (Mass.),
308; Marini v. Graham, 67 Cal. 130. Of course, such
obstruction may be authorized in a proper case by com-
petent authority. City of Omahe v. Flood, supra. But
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there is no claim that the obstruction was authorized in
this case. On the contrary, the defendants were distinctly
warned both by notice and ordinance that it would not be
permitted. It is also true that the mere fact that the ob-
struction constitutes a public nuisance would not entitle
the plaintiff to relief by injunction. 1 High, Injunctions
(4th ed.), sec. 762, says: “No principle of the law of in-
- junctions is mere clearly established than that private
persons, seeking the aid of equity to restrain g public nui-
sance, must show some special injury peculiar to them-
selves, aside from and independent of the general injury to
the public. And in the absence of such special and peculiar
injury sustained by a private citizen, he will be denied an
injunction, leaving the public injury to be redressed upon
information or other suitable proceeding by the attorney
general in behalf of the public.” Among the numerous
cases cited in support of the text is Shed v. Hawthorne,
2 Neb. 179. But the doctrine i8 so universally recogmzed
that further citations are unnecessary.

This brings us down to the question whether the plain-
tiff has sustained any special injury peculiar to himseif,
aside from and independent of the general injury to the
public. On this point we derive but little aid from the
opinions of different witnesses. That the obstruction in
auegtion ohgstructs the view to the front windows of the
plaintiff’s building, which is kept for mercantile purposes,
is self-evident. The value of the front windows of a mer-
cantile house, for the display of goods and wares for ad-
vertising purposes, and of an unobstructed view thereto
are matters of common knowledge. The value of a con-
spicuous business front was not lost sight of by the defend-
ant bank when it planned an ornamental entrance, which
extended outwards beyond the sidewalk line, and beyond
the front line of adjacent buildings. It requires no evi-
dence to show that any unlawful obstruction that cuts
off, to a substantial degree, the view to the front of a
business house or renders it less valuable for the display
of goods and advertising purposes, is a damage to the’
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owner of such building, and a damage which is special
and peculiar to him, and independent of any damage sus-
tained by the public at large. In First Nat. Bank v.
Tyson, supra, it was held that the easement of view from
every part of a public street, as well as that of light and
air, belongs, as a valuable right, to one owning prop-
erty abutting on the street, and will be protected by the
courts against illegal encroachments. See, also, Dill v.
Board of Education, supra; Costello v. State, 108 Ala. 45;
Trenor v. Jackson, 46 How. Pr. (N. Y.) 389; Townsend
v. Epstein, 93 Md. 537; Hallock v. Scheyer, 33 Hun (N. Y.),
111; Story v. New York Elevated R. Co., 90 N. Y. 122;
Wyman v. Mayor, 11 Wend. (N. Y.) 487; Schulte v. North
Pacific T. Co., 50 Cal. 592; City of Denver v. Bayer, T Colo.
113; Newell v. Sass, 142 T11. 104; 2 Dillon, Municipal Cor-
porations (4th ed.), sec. 556; Haynes v. Thomas, 7 Ind.
38; Perry v. Castner, 124 Ia. 386; Lahr v. Metropolitan E.
R. Co., 104 N. Y. 268; Barnett v. Johnson, 15 N. J. Eq.
481; Field v. Barling, supra.

The defendant cites many cases to the effect that a
court of equity will not interfere by injunction to pre-
vent the erection of a building merely because it will
obstruct the view of plaintiff’s place of business. One of
the cases is Hay v. Weber, 79 Wis, 587. There the owner
of a business building in the city of Oshkosh brought suit
to enjoin the erection of bay windows on an adjoining
building, extending from 18 to 20 inches into the street.
1t appears from the statement of the case that it was cus-
tomary in that city to use a portion of the sidewalk for the
display of goods, and that there was an ordinance in effect
which provided that it should be lawful for any person
to use a portion of the sidewalk, not exceeding three feet
in width, for the purpose of setting out and exhibiting
goods, either by placing them on or suspending them over
the sidewalk. The court reversed the order of the lower
court granting an injunction. The plaintiff there claims
that bay windows obstructed the view of his premises,
and interfered with and damaged his business. The court,
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in disposing of that claim, said: “It is difficult to per-
ceive how such obstruction could result in such damage,
but, assuming that it would, yet, such damage would be
too remote and speculative to constitute the basis of a
private action at law or in equity.” The decision in that
case must be read in the light of the conditions that ex-
isted in that city. The use of the sidewalk for the dis-
play of goods was allowed by ordinance. The bay win-
dows, which evidently were intended to be used for the
display of goods, did not constitute a greater obstruction
to the sidewalk than what the ordinances of the city con-
templated. We think the opinion shows that the learned
court was largely influenced by those considerations. As
above intimated, the value of conspicuousness to a building
used for mercantile purposes is a matter of common knowl-
edge. The obstruction complained of in this case was con-
structed to give the bank building that very quality, and
was so placed as to-render the plaintiff’s building less
conspicuous and more difficult to distinguish from other
buildings in the same locality. This, we think, is an
obvious damage to the plaintiff. The other cases cited by
the defendant, so far as we have been able to examine, have
no reference to public nuisances, or to structures built
in violation of some positive statute, but to buildings law-
fnlly erected and erected for a lawful purpose. Cases
of that kind rest on an entirely different principie thaun
where the structure complained of constitutes a public
nuisance dnd is maintained in violation of a positive
law.

The contention that the plaintiff has an adequate
remedy at law can be sustained, if at all, only on the theory
that the nuisance is permanent and the plaintiff’s dam-
ages, including future and prospective damages, may be
ascertained with reasonable accuracy and are recoverable
in one action. Otherwise, a court of equity would inter-
fere by injunction to prevent a multiplicity of suits. In
nonc of the cases cited, nor in any that we have examined,

"is there any attempt at an accurate definition of what con-
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stitutes a permanent nuisance. In Cleveland, C. C. & 8t.
L. R. Co. v. King, 23 Ind. App. 573, 55 N. E. 875, after an
exhaustive review of the authorities, the court reaches the
conclusion that “the presumption is that a nuisance that
can be abated will be abated.” That case, and the authori-
ties there cited, suggest the definition that a permanent
nuisance is one of such character, and which exists under
such circumstinces, that it will be presumed to continue
indefinitely. In the present case, the obstruction is main-
tained in violation of a positive statute and city ordinance
forbidding the obstruction of public streets. It is not a
necessary incident to the conduct of the business of the
bank, or any other lawful business. It is not an insepa-
rable nor a necessary part of the building, but appears to
have been constructed merely for ornamental purposes.
The new erection was not entirely completed when the suit
was begun. In view of these facts, the nuisance does not
fall within the foregoing definition. As was said in Har-
greaves v. Kimberly, 26 W. Va. 196, 53 Am. Rep. 121:
“Here the cause may be removed, and it is supposed will be
by the defendant, rather than submit to having the entire
damages recovered against him, for a permanent injury, or
to suffer repeated recoveries as long as the cause of the
injury continues.” We cannot presume that the defend-
ant bank will persist indefinitely in a violation of a public
statute, nor that the officers of the law would permit such
violation. We hold therefore that the nuisance is not to
be regarded as a permanent nuisance, but one which is
abatable, and that the court should interfere for the pro-
tection of the plaintiff’s rights by injunction to prevent
vexatious litigation and a multiplicity of suits.

As to the claim that the plaintiff stood by and consented
to the obstruction, it is not borne out by the évidence.
The defendant Wales himself testified that, when he was
about to commence work on the obstruction, the plaintiff
told him he would not permit it. It is true, the same wit-
ness testified that after the bases of the pillars were laid
the plaintiff told him that he could not see that it (the
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proposed obstruction) would hurt anything, but this is
denied by the plaintiff. The witness further testified that
after the work was completed the plaintiff expressed him-
self as satisfied with it, etc., but this is also denied, and,
even if true, was after the work was done and too late to
afford a basis for an estoppel by laches. Mere delay in as-
serting a right will not necessarily preclude relief; there
must also be shown a change in the situation of the parties,
whereby the one has been put in a worse condition by the
delay of the other. Parker v. Bethel Hotel Co., 96 Tenn.
252, 31 L. R. A. 706; Hall v. Otterson, 52 N. J. Eq. 522;
Chase v. Chase, 20 R. 1. 202; Hamilton v. Dooly, 15 Utah,
280. We find nothing in the record to justify a finding
that the defendants were influenced in the slightest degree
by any statement or delay of the plaintiff. On the con-
trary, we think the most reasonable inference from the
evidence is that they proceeded with the work over his
protest. After he had lodged his protest, a delay of ten
days in bringing his suit was not unreasonable and does '
not constitute laches.

Another contention of the defendants, as expressed in
the language of their brief, is: “The plaintiff entirely
abandoned the allegations of his petition at the very out-
set of the trial, and bent all his energies to prove that
he was damaged on account of the destruction for adver-
tisement purposes of the west show window of his said
building. The court permitted the evidence to go in over the
objection of the defendants that the same was incompetent
and not within the issues.” This contention is unfounded.
The complaint in the petition that he was damaged be-
cause of the “cutting off and obstructing the light, air and
view” of plaintiff’s building is squarely met by the proof
and fully sustained.

We think the plaintiff has shown himself entitled to
relief in this suit and we therefore recommend that the
decree of the district court be reversed and the cause re-
manded, with directions to enter a decree enjoining the
defendant bank to abate said nuisance, and perpetually



VoL. 75] JANUARY TERM, 1906. 847

Cassidy v. Sullivan,

enjoining and restraining the defendants from a continua-
tion, repetition er renewal thereof.

DUFFIE and JACKSON, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is reversed and
the cause remanded, with directions to enter a decree en-
joining the defendant bank to abate said nuisance, and
perpetually enjoining and restraining the defendants from
a continuation, repetition or renewal thereof.

JUDGMENT ACCORDINGLY.

AGNES CASSIDY, APPELLEE, V. MICHAEL SULLIVAN ET AL,
APPELLANTS.

FiLep FEBRUARY 22, 1906, No. 14,031.

1. Highways: DepicAaTioN. Where adjoining landowners place fences
and plant trees along the line between their lands in such a way
as to leave an intervening space for public travel, and with the
intention that it be used for that purpose, and the public enter
upon and use the intervening space as a highway and continue
in such use and enjoyment thereof for almost 20 years, it will
be regarded as a highway by dedication.

2. Acceptance. In order to constitute a highway by dedication, it is
not mecessary that the offer of dedication be accepted by the
public authorities, it may be accepted by the public itself.

3. The acceptance by the public itself is shown by its entering upon
the land and enjoying the privilege offered by user.

4. Evidence examined, and held sufficient to show a highway by
dedication.

APPEAL from the district court for Holt county: JaMES
J. HARRINGTON, JUDGE. Affirmed.

R. R. Dickson, for appellants.
M. F. Harrington and A. F. Mullen, contra.
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ALBERT, C,

This is an appeal from a decree enjoining the defend-
ants from muaintaining a fence on an alleged public road.
The defendant Balicock owns the southwest quarter of the
northwest quarter of a certain section of land, and his
codefendant owns the southeast quarter of the northeast
quarter of the scection adjoining on the west. The road
extends north and south on the section line between the
two forty-acre tracts. That the defendants, a short time
before the suit was commenced, erected a fence on the
road is not disputed; the only controversy being the suf-
ficiency of the evidence to show the existence of a public
road. That the county board never made any order for
the opening of the road is conceded. It does appear, how-
ever, that many years ago the county board entered an
order declaring all section lines within the county public
roads. DBut as this amounted to a reiteration of section
46, chapter 78, Compiled Statutes 1905 (Ann. St. 6049),
it was mere brutum fulmen, and, of itself, has no bearing
on the question at issue.

One contention of the plaintiff is that the alleged road
is a highway by dedication. The evidence secms to bear
out this contention. It appears that for many years the
travel to and from the Black Hills country was along
trails in the vicinity of this road. 1t does not appear to
have been confined to any particular track, and as the
county was largely unsettled section lines were disre-
garded. Although it was denied by the defendants, it suf-
ficiently appears that almost 20 years ago the defendant
Babcock and one through whom the other defendant traces
his title, and who then owned the Sullivan forty, for the
purpose of inducing the public travel to follow the section
line between their respective tracts, built fences and
planted trees on their respective sides of the section line,
leaving a space about 66 feet wide for public travel, and
that thereafter, until about the time of the commencement
of this suit, the travel was confined to that space, which has
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ever since been used by the public as a highway. Such
use has been uninterrupted, save that about a year before
this suit was begun one of the defendants placed a fence
on the road, but was directed to remove it by the county
attorney, and did so. It should be remarked, however,
that there is evidence tending to show that the use of the
easement was interrupted several years ago by a fénce which
was maintained for some time. DBut the evidence on this
point is conflicting, and we are not prepared to say that
a finding against the defendants thereon is not sustained
by sufficient evidence. Taken in its entirety the evidence
satisfies us that the owners of the land, more than 15 years
ago, dedicated that portion now claimed as a public road
to the public, and the public at once accepted the grant,
and, practically speaking, have been in the uninterrupted
enjoyment thereof ever since. It is true, there is no evi-
dence that the public authorities ever authorized any work
on the road, or did any act indicating an acceptance of
the grant. But a dedication, in order to become binding
upon the dedicator or his privies in estate, need not be ac-
cepted by the public authorities, but may be accepted by
the general public. The general public accepts, as in this
instance, by entering upon the land and enjoying the
privilege offered, in other words, by user. Sirecter v,
Stalnaker, 61 Neb. 205; Attorncy Gencral v. Abbott, 154
Mass. 323, 13 L. R.-A. 251; Rees v. Clity of Chicago, 38 111.
322; Alden Coal Co. v. Challis, 200 I11. 222.

Considerable stress is laid on the fact that the road in
question is connected with no public road at the south,
and that it is some 80 rods from the north line of the de-
fendants’ Jands to a public road with which this road
would connect at the north; in other words, that this road
is disconnected from all other public roads. In view of
the entire evidence, that fact has no special significance.
The travel from other public roads to this road is over
private property and with the permission of the owners,
who, unlike the defendants, are not shown to have dedi-
cated a ri;rht of way for the use of the public. 'When
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such permission is withdrawn, if the travel over such
lands is merely permissive, the authorities may take the
proper steps to establish highways connecting with this
road, or, if the road is not required, the proper steps may
be taken to relieve the defendants of the burden of the
easement. But that has nothing to with this case. The
evidence shows that the road is a public highway, and so
long as it remains such the defendants have no right to
obstruct it.

It is recommended that the decree of the district court
be affirmed. :

DUrrFIE and JACKSoN, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is
AFFIRMED.

MABEL CHAMBERS, APPELLANT, V. WILLARD E. CHAMBERS,
APPELLEE.

FLEp FEBRUARY 22, 1906. No. 14,107,

Divorze: Arnrovy: Res AnronteaTa An anplication for a'cha.nge
with respect to alimony in a decree of divorce, made at a sub-
sequent term, must be founded upon facts or circumstances
which have arisen subsequently to the decree, and in the absence
of such facts and circumstances the matter will be deemed res
adjudicata between the barties.

2.

Custopy OF CHILDREN, But, where the circumstances re-
quire it, the court may at a subsequent term enter a supplemental
decree with respect to the custody of the children, although the
original decree contains no provision therefor.

3. Suit Money: ATTorRNEY's FEES: CosTs. In a proceeding upon an
application of that character, the court may require the husband
to pay a reasonable sum to enable the wife to prosecute such
application, and when such allowance is for attorney’s fees the
same may be taxed as part of the costs of the proceeding.

4. Harmless Error. Where the court, instead of thus taxing the fees,
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enters a judgment therefor in favor of the attorneys by name,
it is a mere error of form, and not of substance, and does not
constitute reversible error.

5. Evidence examined, and held sufficient to warrant the order of the
court with respect to the custody of the child of the parties.

APPEAL from and error to the district court for Douglas
county : ALEXANDER C. TROUP, JUDGE. Affirmmed.

Frank Heller and Hall & Stout, for plaintiff in error.

Baldrige & De Bord, contra.

ALBERT, C.

On the 3d day of March, 1904, Mabel Chambers filed
her petition in the district court for Douglas county
against Willard E. Chambers, in substance, as follows:
That on the 5th day of August, 1901, the plaintiff filed a
petition in said court against the defendant, praying a
decree of divorce, and the care and custody of a minor
child, now about 9 years old; that the defendunt appeared
personally in said cause, and after due heating thereof
the plaintiff was granted a divorce as prayed, but no order
was made with respect to the child; that at the time
the decree was obtained it was agreed between the parties
to the suit, that the defendant would pay the jiaintiff,
from time to time, a sum sufficient for the suppord of her-
self and the said minor child, and that for some wonths
afterwards the defendant paid her various sums, averaging
about $35 a month, but that some months ago the defend-
ant ceased to make further payments to the plaintiff, and
she is now without property of her own and without
means of support; that the defendant enjoys a consider-
able income, but as to the amount of which the plaintiff
is not informed, is possessed of a considerable amount of
real and personal property, and capable of supporting
plaintiff ; that for some time subsequently to the said de-
cree of divorce she had the care and custody of the child,
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but that some months ago the defendant, without authority,
took and still retains the custody of the child, and wrong-
fully deprived the plaintiff of her society. The prayer is
as follows: “Wherefore, the plaintiff prays that defend-
ant pay her the sum of thirty-five dollars ($35) a month
alimony, and reasonable attorney’s fees for prosecuting
this proceeding, as well as fifty dollars ($50) suit money,
and that she have the care and custody of the minor
child, Halcyon, and that said original decree be modified
in this respect, and such other and further relief as may
be just and equitable.”

The defendant answered, admitting that the plaintiff
obtained a decree of divorce at the time stated in her
petition, but avers that her petition in the suit for divorce
contained no allegations nor demand for alimony, and
that the final decree therein contains no finding of fact or
determination by the court touching, or in any manner
relating to, alimony or the custody of the child, nor any
order regarding the same, or either of them, and that the
questions of alimony and the custody of the child were not
reserved by the court for further consideration; that at
the time the said decree was entered the defendant owned
no property, real or personal, otherwise than household
goods of the value of $500, and was not in receipt of any
income, save sufficient to meet the current expenses; that
sald Lousehvld goods were given by the defendant 4o the
plaintiff, who accepted the ownership and possession
thereof, and that since the decree of divorce the defendant
has at all times supported and maintained the minor child
at his own expense, expending for that purpose about the
sum of $20 a month, and that it is his purpose to con-
tinue to do so. Then follows certain averments justifying
his removal of the child from the custody of her mother,
and which it is not necessary to set out in detail. The re-
ply admits, among other averments of the answer, that no
order was made in the divorce proceedings touching the
question of alimony, or the custody of the child.

The court dismissed the claim for alimony, and made an
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order respecting the minor child to the effect that during
the school year, with the exception of vacation times, it
should be kept at school in Council Bluffs, Towa, and that
her tuition and board at said school, and all expenses in-
cident to her instruction and education therein, should
be paid by the defendant; that the plaintiff should have
the care and custody of the child from the date of the
decree until the 25th day of August, 1904, and that the
defendant should have the custody and control of her from
that date until the 12th day of September, 1904, which is
the opening of the school year; that thereafter the plain-
tiff should have the care and custody of the child during
the first half of her vacation periodi:, and that the defend-
ant should have the care and custody of her during the
latter half of such periods. Each of the partics were given
permission to visit the child at school. It was further
ordered that the defendant should pay the plaintiff the
sum of $3 a weck for the maintenance and support of
the child, covering the period that she would be in the
custody of the plaintiff, and $5 a month, payable on the
first day of each month, until the further order of the
court, commencing on the first day of August, 1904, to
enable the plaintiff to purchase clothing for the child.
Then follows this further order: “It is further ordered
that the defendant pay the costs of this suit, for which
execution is hereby awarded, and §100 attorney’s fees to
the firm of Baldrige & De Bord for their services in this
“cause, and it is ordered that said DBaldrige & De Bord
shall have and recover of and from the defendant herein
the said sum of $100, for which execution is hereby
awarded.” The defendant prosecutes error, and the plain-
tiff appeals from the decree dismissing her claim for ali-
mony.

It is not thought necessary, in order to dispose of the
plaintiff’s appeal, to pass on the guestion whether a wife
who has obtained a decree of divorce a winculo, without
alimony, may, at a subsequent term, maintain an applica-
tion for a supplemental decree allowing alimony, because,
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while there is some conflict of authorities on that question,
our attention has been called to no case, nor have we
been able to find one, holding that such application could
be maintained without a showing of sufficient ground for
not asking and taking a decree for alimony in the orig-
inal suit. It has been held that an application for a
change in the amount of alimony, after divorce, must be
founded upon new facts which have occurred since the
decree was entered, and that, in the absence of such facts,
the matter is deemed to be res adjudicata between the
parties. Cole v. Cole, 142 111: 19, 34 Am. St. Rep. 56;
Lawson v. Shotwell, 27 Miss. 630. Tt is true, the plaintiff
in her application alleges an agrcement between herself
and the defendant, entered into at the time the decree
was obtained, to the effect that the defendant would pay
her alimony from time to time. But that is not put for-
ward as an excuse for her failure to include facts upon
which a decree for alimony could be based, and a prayer
therefor, in her petition, or to have the court reserve the
question for future determination, but merely as an agree-
ment which the court should enforce at this time. If the
agreement has any force, it merely operated to transmute
the rights of the plaintiff, incident to her relationship to
the defendant, into a right based upon an express con-
tract, enforceahle hy ordinary nrocedure at law and which
cannot be enforced in proceedings of this character.

We come now to the errors assigned and argued by the
defendant. It appears to be tacitly conceded that, with
respect to the custody of the child, plaintiff’s application
presented a cause properly cognizable by the district
court, and, were it not, we should at least hold that it
does. The plaintiff had custody of the child when the
divorce was granted. While her petition contained a
prayer for her custody, no order was made respecting it.
The effect of the decree, then, so far as the child is con-
cerned, was to leave the parties in statu quo. Sections 15
and 16, chapter 25, Compiled Statutes 1905 (Ann. St.
5338, 5339), are as follows:
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“Section 15. Upon pronouncing a sentence or decree of
nullity of a marriage, and also upon decreeing a divorce,
whether from the bonds of matrimony or from bed and
board, the court may make such further decree as it shall
deem just and proper concerning the care, custody, and
maintenance of the minor children of the parties, and
may determine with which of the parents the children or
any of them shall remain. :

“Section 16. The court may from time to time, after-
wards, on the petition of cither of the parents, revise and
alter such decree concerning the care, custody, and main-
tenance of the children, or any of them, and make a new
decree concerning the same, as the circumstances of the
parents and the benefit of the children shall require.”

The clause “and make a new decree concerning the
same,” etc., in section 16 secms broad enough to allow the
court, at a subsequent term, to enter a supplemental de-
cree affecting the custody of the children, although the
original decree contains no provision with respect to them.
The question of the custody of the children, unlike that
of alimony, is not one which concerns the parties, ex-
clusively, but involves the rights of the children, and, to
some extent, concerns the public at large. This, of itself,
aside from the statutory provisions quoted, would justify
a more liberal rule with respect to the custody of the chil-
dren than to alimony.

It is claimed, however, that the court erred in rendering
a personal judgment againnst the defendant in favor of
Messrs. Baldrige and De Bord for their services as at-
torneys for the plaintiff in this proceeding. Section 12
(Ann. St. 5335) of the chapter referred to above pro-
vides: “In every suit brought, either for a divorce or for
a separation, the court may in its discretion require the
husband to pay any sum necessary to enable the wife to
carry on or defend the suit during its pendency; and it
may decree costs against either partv., and award execu-
tion for the same; or it may direct such costs to be paid
out of any property sequestered, or in the power of the
court, or in the hands of a receiver.”
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It will be observed that the statute does not specifically
describe to whom payment shall be made. In Rich v.
Stretch, 4 Neb. 186, the court held that, in cases where
the court in its discretion could allow an attorney’s fee,
such allowance should not be included in the judgment
proper, but taxed as an item of costs. See, also, Rosa v.
Doggett, 8 Neb. 48; Hand v. Phillips, 18 Neb. 593. In
Burnham v. Tizard, 31 Neb. 781, the court appears to
recognize the propriety of taxing the attorney’s fee as part
of the costs. It would seem, then, that the attorney’s fees
allowed stand on the same footing as the fecs taxed in
favor of officers and witnesses, and, while it is not usual
to enter a formal judgment in favor of witnesses and offi-
cers for their fees, yet that is the practical effect of an
order taxing costs. Hence, whatever error there may have
been in entering a formal order in favor of the gentlemen
who conducted the proceeding for the plaintiff, it is an
error only to the form, and not to the substance, and
affords no just ground for complaint.

It is next urged that, the plaintiff having ceased to be
the wife of the defendant, it was error to allow her coun-
sel fees in this proceeding. This proceeding is simply a
continuation of the divorce suit and one of its incidents,
and we think that the authority of the court to allow
counsel fees under the section of the statute last cited
continues until the subject matter of the divorce suit is
finally settled and determined. See Brasch v. Brasch, 50
Neb. 73.

It is next claimed that the court erred in awarding the
custody of the child to the plaintiff during one-half of
each vacation period. This is a matter largely within the
discretion of the trial court and depends, to some extent,
" at least, on the peculiar qualifications and fitness of the
respective parties to have the custody of the child. The
evidence touching these matters is somewhat voluminous,
and we think it will suffice to say that, after a careful ex-
amination, we are satisfied that the discretion of the trial
court was not abused,
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Chambers v. Chambers,

It is next urged that the decree is erroncous in that it
awards suit money out of property which the defendant
acquired subsequently to the original decree. Several cases
are cited in support of this proposition, none of which are
in point. It is also urged at some length that the court
erred in requiring the defendant to contribute to the sup-
port of the child while she was in the custody of the
plaintiff. This is based, in part, on the same ground as
the complaint awarding the plaintiff the custody of the
¢hild for a portion of the time, and, to that extent, re-

"quires no further consideration. It is also based, in part,
on the ground that the necessity for such order was an
assumption on the part of the trial court, in view of the
fact that the evidence shows that the defendant has at all
times cheerfully supplied the child with whatever it re-
quired. If the defendant is ready and willing to pro-
vide for the support and maintenance of the child at all
times, the order requiring him to do so works no hard-
ship, because it only requires him to do what he professes
to be able and willing to do in any event. But, however
ready and willing he may have been to do so, it was emi-
nently proper for the court to define the rights of the par-
tics and foreclose future contention as to the amount
required. i

We discover no prejudicial error in the record, and we
recommend that the decree of the district court be
affirmed.

DurrFiE and JACKsoN, CC., concur,

By the Court: For the reasons stated in the foregoing
opinion, the decree of the district court is

AFFIRMED.






INDEX.

Abatement.
When the sole plaintiff in an action dies, it suspends proceed-

ings until the action is revived. Street v. Smith..........

Adultery. See CrRIMINAL LaAw, 35.

Adverse Possesseon. See HusBAND AND WIFE, 8-10.

Agriculture.

1

2.

On appeal by a taxpayer from an order of the county board
allowing aid to an agricultural society under sec. 12, art. I,
ch. 2, Comp. St., appellee’s plea held sufficient. Sheldon v.
dage County .....coveeveivevennnn e eit et i
A certificate of the amount paid into the treasury of an
agricultural society, held to comply with sec. 12, art. I, ch. 2,
Comp. St. Sheldon v. Gage COUNtY...cocvvenn., iieessaes

Alienation. See HusBaND AND WIFE, 5, 6.

Alimony. See DIVORCE.

Appeal and Error. See CRIMINAL LAw. EXCEPTIONS, BILL OF.

1.

1.

HomicioE 5. TRIAL.
On appeal in equity the supreme court will examine the evi-
dence and arrive at an opinion, uninfluenced by the conclu-
sion of the trial court. Roe v. Howard County............

. Secs. 138, 139 and 144 of the code relative to variances and

amendments are applicable to trials de novo in the supreme
court on appeal. Lichty v. Beale......c.coeiiiiiiiiinnaaans

. A case appealed to the district court must be tried on the

issues presented in the lower court. Northr & Co. v. Angelo,

. While a case must be tried in the district court on appeal

on the issues tried in the lower court, an issuable fact not
alleged below can be pleaded in the district court if the
identity of the cause of action is preserved. North & Co. v.
X s L2 o P

. Questions not raised by the pleadings cannot be considered

on appeal. Bankers Union of the World v. Lendis.........

. An order removing a special administrator is a final order

and appealable under seec. 42, ch. 20, Comp. St. In re Estate

of Pope .............. teerensenen Ceetere et i sarseeeaneenan

An order overruling a motion to deny confirmation of a

judicial sale is not final or appealable. Hall v. Moore.....
(859)
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448
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INDEX.

Appeal and Error—Concluded.

8.

10.

11.

12.

13.

14,

16.

16.

17.

18. It is not error to refuse to submit a defense not supported by
evidence. Havens v. RODETISON........ccvvvveuunnnnn... .
19. Where a verdict is the only one that can be supported under
the evidence, errors in rulings are without prejudice. In re
Estate of NeISOM...v.uuneiiiiinennaneiiiieineannann.
20. A verdict on conflicting evidence will not be disturbed except
for specific error. Douglas v. Smith................. veeas
21. A verdict unsupported by evidence will be set aside. Shoe-
maker v. Qommercial Union Assurance €CO........ou..... ..
Arbitration.

‘While a decree in forecolsure finding personal liabilities is
to an extent interlocutory, yet as to findings on issues prop-
erly pleaded it cannot be reviewed on objections to a de-
ficiency judgment. Parratt v. Hartsuff............. Cesenns

‘Where a case was on a first appeal remanded generally for
a new trial, on a second appeal the appellate court is not
bound to follow opinions on questions of law presented on
the first appeal. Eccles ». Walker...........u.u... .

Rulings of the supreme court on a first appeal settle
definitely all questions adjudicated. Rstate of Korff v.
Bueker ..... cerersenansenanns Cheieieeeea

A judgment will be reversed for error at the trial unless it
is alleged in the petition in error and shown by the record
that the court erred in overruling the motion for a new trial.
Beckwith v. Dierks L. £ C. CO............. Cesesescensaes e

Where a party relies on an order of the district court which
the record does not disclose, he must apply to that court for
a correction of the record. Barker Co. v. Central West I.

Co......... P Y

In an action for personal injuries admission of evidence held
not prejudicial. Cudahy Packing Co. v. Wesolowski........

An instruction that there was no evidence of certain facts,
the record showing evidence sufficient to submit the exist-
ence of such facts to the jury, held erroneous. Wiese v.
Qerndorf .....iiiiieiiiieina,

Instructions in an action for damages on a building contract,
held prejudicial. Havens v. Robertson....................
One who fails to object to an instruction is conclusively pre-
sumed to be satisfied with it. Beckwith v. Dierks L. & 0.

It is not error to refuse an instruction not based on éither
the pleadings or the evidence. Harvey v. Harvey

An unexecuted agreement té arbitrate will not be recognized by

courts. Havens v. RODErtSON. .....uvvuveneveivnsenennnnns
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Attachment,
A subsequent purchaser of attached lands cannot question the
grounds for the issuance of the writ. Wagner v. Wolf..... 780

Bailment.

The measure of damages for use of property by a bailee is the
value of the use and damage to the property; if the use
amounts to a conversion, it is the value of the property.
State v. State Journal 00 ittt iiiiiieirrasannneees 276

Bankruptcy.

The right of action given by sec. 11, ch. 91a, Comp. St., is for
injury to business, employment or property, and under the
national bankruptcy act passes to the assignee in bank-
ruptey. Cleland v. Anderson.............. ceercecnseisss. 278

Banks and Banking.
1. By the execution of a bond under sec. 34, ch. 8, Comp. St., by
the officers of an insolvent bank the officers and sureties
assume the bank’s liabilities and cannot use the assets in
paying expenses to the prejudice of creditors. Hume v.
Miller ............. e r et rteee e cereriesaesse. 800
2. Due diligence in the presentation of a check for payment
does not require the holder to present it at other than bank-
ing hours. Temple v. Carroll....... testivesseersienssacess 61
8. Where the failure of a bank, holding a check as indorsee, to
present it for payment is due to the omission of its agsnt,
it is not excused by the agent’s ignorance of the existence of
the check. Temple v. Carroll.......... D 2 §
4. Instructions in an action for negligence in failure to present
a check for payment criticised. Temple v. Carroll. ......... 61

Bastardy.
In a bastardy proceéding, held error to refuse to instruct as to
credibility of complainant in accordance with sec. 5, ch. 37,
Comp. St, so far as applicable. Stoltenberg v. State. .. eese.631

Beneficial Associations.
‘Where power to fix fees of officers of a beneficial association
is vested in an executive committee, a proposition made to a
convention of the association by a candidate for office, relat-
ing to his fees, if elected, is not binding on him when
elected. Burdick v. Sons & Daughters of Protection....... 460

Bills and Notes.

1. In an action on a note by a bona fide purchaser, where the
defense is fraud in its procurement, evidence of similar
frauds by the agent of the payee, held inadmissible. Hunt
v. Van Burg....... Cererietiiiiaa, ettt e eeee. 304

2. Evidence in action on note held to gustain judgment. Walsh
D LUNKEY «vuervnnnnisniineresnsenerinensnennyrarerns, 337
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Bonds. See OFFICERS, 3. .

Bridges.

1. One has a right to assume that a bridge, a part of a high-
way, is reasonably safe. City of Central City v. Marquis. ...

2. Secs. 102¢ and 102b, ch. 78, Comp. St., do not repeal that por-
tion of sec. 77, art. I, ch. 14, pertaining to the liability of
counties, cities and villages for the construction and repair
of bridges. City of Central City v. Marquis.................

3. The term “bridges,” in sec. 77, art. I, ch. 14, Comp. St., does
not include the approaches thereto. City of Central Ciiy v.-
Marquis ...coeevieanens Ceeteraama i aes

Carriers.
1. Bvidence held sufficient to submit to jury question of negli-
gent delay in the operation of a stock train. Union P. R.
0o. v. ThompSon........ Y ceneen e
2. A provision in a stock shipping contract limiting lability
for loss or detention of stock, held void. - Union P. R. Co.
v. Thompson ........ cereneeenn

Chattel Mortgages.
1. A defective description in a chattel mortgage held imma-
terial as between parties. So. Omaha Nat. Bank v. Stewart,
2. An imperfect description in a chattel mortgage held imma-
terial as against a subsequent purchaser or mortgagee who
fails to show good faith and want of notice. So. Omeaha
Nat.. Bank v. StewWart......ceeeeeeeesossssesssseossesnsoons

Checks. See BANKS AND BANKING, 2-4.

Commerce.

The allowance by railroad companies of certain charges, as
elevator charges, to terminal elevators on shipments of grain
from points in this state to points without the state is an
incident of interstate commerce, and a state court has no
jurisdiction to limit or control the same. State v. Omaha
Elevator Co. ...... eeersesanesanns eeserseeenn veeens vee e

Conspiracy. See JUDGMENT, 15.

Constitutional Law. See CosTs.
Ch. 35, laws 1891, creating a state board of health, held not
. void because it provides for compensation of its secretaries
by fees, not to be accounted for to the state treasury. Munk
V. Frink ..oooeeeeeneenncsaneassanas

Contempt.
1. The district court has jurisdiction to punish contempt by
fine or imprisonment, or both. Back v. State.............

2. The affidavit or information in a proceeding for contempt

233

233
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464
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716
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Contempt—Concluded.
must state the acts constituting the offense with as great
certainty as is required in criminal proceedings. Back v.
State ....... eeaees sttt e trerieieaaa .. 603
3. If in a prosecution for constructive contempt the informa-
tion is amended in matter of substance, it must be reveri-
fied. Back v. SIALE . ouvveennennn . P Ceeraie. 603

4. In a prosecution for constructive contempt for violating a
restraining order, the affidavit or information must set forth
the acts constituting the violation. Back v. Stat€.......... 603

Continuance.

A motion for a continuance is directed to the discrétion of the
court, and its decision will not be reversed unless there
has been an abuse of discretion. City of Lincoln v. Lincoln
Btreet R. 00....cevvevennnennn. Ceieieri ettt eenaaa eeeeen 523

Contracts.

1. Before one contract is merged in another, the last contract
must be between the same parties and embrace the same
subject matter, and must have been so intended by the par-
ties. Walsh v. Lunney ...... ettt eatec e, 337

2. A subsequent oral contract, superseding one the statute of
frauds requires to be in writing, will be upheld, if executed.
Lucaes v. County Recorder ............. tersseasearananaann 351

3. Where a vendee of personalty assumes an indebtedness of
the vendor to a third person, the creditor may enforce the
obligation against both. Butler v. Bruce & Co....... eeee. 322

4. In an action for breach of contract, evidence held admis-
sible under a general denial to show that no contract
existed. Olsen 0. COIlNS. .. .viierivinenrnannnnn, ceeaene. T49

5. Contract and transaction set out, held not to constitute an
assumption of liability to plaintiff by one who purchased
the interest of a person with whom plaintiff had contracted.
Gammel Book Co. v. Paine....... Ceetent ettt iieaaetanean 683

6. Instructions in an action on contract against one member of
a firm held not erroneous. Gammel Book Co. v. Paine..... 683

Corporations. See INSURANCE, 4.

Costs.
© Sec. 22, ch. 50, Comp. St., so far as it authorizes costs against
a complaining witness, held unconstitutional. Teats w.
Fox ...... tetesresresarriarteceen [ £ & 4

Counties and County Officers.
1. A county is not liable to an individual for negligent diver-
sion of surface water in the improvement of highways.
Hopper v. Douglas COUNLY «.ueveerreeeeroensenenns veeees 329
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Counties and County Officers—Concluded.
2. Under sec. 23, ch. 50, Comp. St., a county is not liable to a

complaining witness for one-fourth of the sum collected as
fines for selling liquor without a license. Chapin v. Seward
COUNEY  ovvrieennnoenanannrans ceeeeeeas N hereeeeia

3. An action on a county warrant may be maintained when

-money to pay it has been collected and wrongfully applied

to other claims. Thurston County v. McIntyre.............
4. A county is not liable for negligent acts of its officers, unless
made so by statute. Hopper v. Douglas County ............
B. Under ch. 72, laws 1905, in counties of more than 25,000
inhabitants the salary of county clerk is fixed at $2,500 a
year, and he is entitled to one deputy at $1,000 a year. State
v. Drezd ........ Ceeecen e e et
Courts. )
1. The court of one state connot by its decree directly affect

the title to lands in another state, but, if all parties-inter-
ested are before the court, its decree establishing their
equities in the land is conclusive upon them. Fall v. Fall..

2. A court of chancery has power to compel a conveyance of

land situated in another state. Fall v. Fall........ esenane

3 A judgment on appeal from county court held, proper,

though it includes interest during pendency of the action in
district court, the judgment thereby exceeding the jurisdic-
tion of the county court. Butler v. Bruce & C0..vvvvnvsens

. The original jurisdiction of the district court over a suit to

quiet title is not affected by the fact that the construction
of a will is involved. St. James Orphan Osylum v. Shelby..

. By sec. 260 of the code a judge at chambers may enforce

obedience of an injunction or restraining order, whether al-
lowed by the court or judge, but he cannot punish a viola-
tion of such order, as a criminal offense, by imprisonment.
Back v. State ....cooviiininninn ceererres cresseereesenes

. Where the record shows an adjournment of court to a future

day, and judicial proceedings in the interval, it will be pre-
sumed, if mecessary to jurisdiction, that the adjournment
was vacated. Back v. State ......veveeen. sesessnestonansn

Creditors’ Suit.
Evidence in a creditors’ suit held sufficient to sustain the de-

cree. City of Red Cloud v. F. & M. Banking Co..... P

Criminal Law. See Foreery. Homicme. JurRY. WITNESSES, 1-3.

Ewvidence.

1. On a trial of one charged with the crime of rape, evidence

of an attempt of the accused to commit a similar crime is in-
admissible, NicKolizack . SlG1€..cceevieveecteerrsnannnns
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Criminal Law— Qontinued.

2.

10.

11.

12,

13.

14

‘Where the accused was a witness and the prosecutor on
cross-examination asked him if he had not been guilty of a
like offense on another, and thereafter called the person
named for the purpose of not only impeaching the accused,
but of proving him guilty of such independent offense, held
such conduct was prejudicial. Nickolizack v. State. .......

. Admission of a certain conversation as tending to show an

admission of guilt, held error. Powers v. State...........

. Objection to a question as leading and calling for a conclu-

sion does not raise the question of its competency. Sweet
v. State ............ teree et titstns et annnas teeesrerraennn

. Admissién of incompetent evidence held error without preju-

dice, where the fact is otherwise established by competent
evidence. Sweet v. State........ hereetret ittt e

.-Evidence of good character held admissible to be considered

with other evidence. Sweet ». State......................

. Evidence on a trial for arson of identification of shoes of de-

fendants, held sufficient. Krens v. Stat€........oouuuuuu...

. One of two persons jointly charged with a crime, and tried

separately, cannot prevent introduction of evidence because
it tends to establish the guilt of his codefendant. Krens v.
State ..ot Ceieriana.

. Evidence describing comparisons made between the shoes

worn by the accused and footprints near the place where the
crime was committed, held proper. Krens v. State........

Though a witness is designated on an information by the
wrong christian name, if the accused is not misled thereby
and is aware of his identity, such mistake affords no gf'ound
for the exclusion of his evidence. Reed v. State...........

Where an objection to a question is sustained, and the testi-
mony is brought out by the one succeeding it, such ruling, il
erroneous, is without prejudice. Reed v. State....... P
Insanity cannot be proved by hearsay or reputation. Reed
v. State ..... EE RN e reeeietrsaenentaan Ceereeenanoa
The rule permitting nonexpert witnesses to testify as to one’s
sanity does not allow them to testify that at a certain date
he knew the difference between the right and wrong of an
act committed by him. Reed v. State........ocovveuuvnn...
Insanity.
Under sec. 6, ch. 105, laws 1901, it is the duty of the
warden, ifa convict under sentence of death appears insane,
to give notice thereof to a judge of the distriet court for the
county in which the penitentiary is situated, and a jury
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Criminal Law—Continued.

15.

16.

17.

18.

19.

20.

21.

22.

23.

must be summoned to inquire into such insanity. Barker
V., State ..oonevereinainins feeerrsnactanenns esesesssserenes
The jurisdiction of the judge of the district court to inquire
as to the sanity of a convict under sentence of death does
not depend on the giving of notice by the warden. Barker
v, Btate ...veeveeenens eeen e reaeonnerartesarereatanasna

Upon proper application that a convict under sentence of
death is insane, and that the warden unjustifiably refuses
to give the statutory notice, it is the duty of the judge to
investigate whether there are such appearances of insanity
as will justify summoning a jury to try the question.
Barker U. StAt€ ...cvveereeerosessssiesctassascoss eeseen

-If the judge, on an 1nvest1gat10n as to the sanity of a convict

under sentence of death, is satisfied that there are no sub-
stantial appearances of insanity, the application will be dis-
missed. Barker v. State......covvveiiieriiiiiaeaes eeees

If, on investigation of an application to have the sanity of a
convict under sentence of death determined, the judge finds
that the convict appears to be insane, a jury should be im-
paneled to try the question of insanity. Barker v. State....
Jurisdiction to investigate the question of the sanity of a
convict under sentence of death is in the judge of the dis-
trict court for the county in which the penitentiary is situ-
ated. Barker v. State..............
- Instructions.
An instruction that, if the jury believe a witness has testified
falsely as to any material fact, they may reject all or any
portion of his testimony, held correct. Titterington v.
State ..... eeserereeaeneneerearenans ereecanieraaee
Where such an instruction is tendered, it is error to refuse
to give it because it does not contain the qualifying words
«ynless corroborated by other competent proof.” Tittering-
ton v. State......coevevee Crreteaesaennse
Noninstruction on the question of good character, in the ab-
sence of a proffered instruction correctly stating the law, is
not reversible error. Sweet v. Stale...... ...t
On a trial for assault with attempt to commit rape, refusal to
give certain requested instructions, held mot prejudicial.
Sweet 1. SEALE . ovenveeeeenseennnraneantattsioeinanans

289

289

289

289

289

289

153

153

263

263

24 Refusal of an instruction concerning evidence of good char-

25.

26.

acter, held proper. Sweet v. SEALE o eveerenororsvenaanssons

Errors assigned but not argued will be considered as waived.
Sweet V. QAL ..ot vrruenareaatosnnannasosecsnenncnnens
Where two persons charged jointly with a crime are

263

263
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Criminal Law—Continued.

27

28.

29.

30.

31.

32.

33.

34.

3b.

accorded separate trials, an order refusing the request of
the one on trial for the presence of his codefendant will not
be reviewed, in the absence of any showing of prejudice.
Krens v. State ...... P etarieneananeae Ceeeicaaseeaay ;

In construing instructions, all that is said in the entire
charge on any question should be construed together. Reed
V. State .oviiiinntinnniinnnn ceersriseennaan

Refusal to instruct, “If any witness for the state has wil-
fully testified falsely as to any material fact in the case,
you are at liberty to disregard the entire testimony of such
witness, unless corroborated by other evidence,” held error.
Barber v. State .........

An instruction that disagreement of witnesses in minor
points does not necessarily militate against the candor of

867

294

509

543

any of them, approved. Barber v. Stat€.....ccovceeeeeanss. 543

Jury.
The guaranty of the constitution (art. I, sec. 11) that in
criminal prosecutions the accused shall have the right of
trial by an impartial jury cannot be limited by the legis-
lature. Lucas v. State....... erreerananaans ceesensans

Under sec. 468 of the criminal code one is not competent
as a juror who has an opinion as to the guilt or inno-
cence of the accused, unless he says on oath that he feels
able, notwithstanding such opinion, to render an impar-
tial verdict, and it must affirmatively appear from the
whole evidence, upon a fair examination, that he is im-
partial. Lucas v. State..... tesseerstcesneseresoanssncsos

Review.
The defendant in a criminal trial is not prejudiced by the
denial of a continuance on the ground of absence of ma-
terial witnesses, if the matters to be proved by the absent
witnesses are established by other witnesses and not con-
troverted by the state. Lucas 0. State........ovvevevenene

Misconduct of the county attorney in the argument of a
case will work a reversal, where it is reasonably appar-
ent that such misconduct worked prejudice to the defend-
ant. Powers v, State........ et esenten i retatteaatanannan

It is error for the judge to absent himself from the court
room during the argument of a case, unless by consent
of the parties. Powers v. Stale...covuuveeerrnennannn.

Commenting on the refusal of a married woman to testify
in a trial for adultery, held prejudicial error. Powers v.
BEAte «ovvviniriiiiiinnreeiiiianan Cetriaeiei it ar e

11

11

11

226

226
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Criminal Law—Concluded. .

86.

81.

3s.

89.

40.

Yenue.
Under sec. 11, art. I of the constitution, one charged with

_crime is entitled to a change of venue, where there is such

prejudice in the county against him or such a firm con-
viction of his guilt that there is well-founded reason to
believe he cannot obtain a fair trial therein. Luces v.
110771 72U ceseratsariaanen ... 11
The determination of the trial court on an application for
change of venue will not be disturbed, unless it appears
from the record -that its conclusion is wrong. Lucas 9.

177 7 R TR R PP § §
A motion for a change of venue is addressed to the dis-
cretion of the court. Sweet v. State........ccecveiereenes 263

Showing on motion for change of venue, held to support a

denial of the motion. Sweet v. S1ALE. .cveesssssesssssnsees 263
Verdict.

In criminal trials, the verdict of guilty is not supported

by the evidence, unless each element of the crime charged

is proved beyond a reasonable doubt. Lwucas v. State....... 11

Damages. See BAILMENT. HUSBAND AND WIFE, 6.

Deeds.

1.

As between the parties thereto, or where purchasers with-
out notice are not affected, a deed will be corrected to cover
the premises intended to be conveyed. "Austin v. Brown.. 345

. Where prorerty was conveyed in consideration of support,

a decree canceling the conveyance held proper. Mclntire v.
MCINITE vveenevncnnnnneanoans eiesnaee teiseseesanns R 1: X §

. In a suit by representatives of a decedent to set aside a con-

veyance for mental incompetency, an answer filed in a suit
by the daeceased 1n his litetime is inadmissible. Ames v.

Ames ..... vesasen PP 1 £
Depositions.
1. Depositions cannot be used as evidence against parties who

were not notified of the time and place of taking the same,
and did not participate therein. State v. Omaha Elevator
00.. it teciinncnnsonansasnnonnne eeesieesaatirtasisaeresnnen 654

. Motion Iin district court to suppress depositions read by

agreement in the county court, held properly denied. Union
P. R. 0o. v. Thompson...... P {7:

Dismissal.

1.

A court has no power on dismissing a cause without preju-
dice to a new action, to adjudge that a new action shall not
be subject to the defense of the statute of limitations. Lin-
TON V. COOPEY . cenuverevsosvcssassssssensssasassscccssesse 167
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Dismissal—Concluded.

2,

3.

‘Where neither plaintiff nor his attorney are in attendance
when a case is reached for trial, a judgment of dismissal
should not be set aside, in the absence of a showing of due
diligence. Poggensee V. FCAACTN ....veeeinieesriassnnnnns

Evidence on motion to set aside dismissal of a case, held
insufficient to show due diligence. Poggensee v. Feddern..

Divorce.

1

An application to change a decree for alimony at a subse.
quent term must be founded on facts arising subsequently
to the decree. Chambers v. Chambers....ccveeeeeeacnnsons

Authority to grant a divorce carries with it authority to
adjust rights of the parties to personalty within the juris-
diction. " Hays ». HAYS. ..civeerensanroanncnneans

3. Alimony of $1,000 held not excessive. Hays v. Hays.......

10.

When alimony cannot be placed at a lump sum without
injustice, it is proper to provide a stated sum at fixed
periods. Hays v. Hays.......... e eerenes

. Evidence held to justify decree of divorce for extreme

cruelty, and an order giving plaintiff custody of the chil-
dren. Hays V. HAYS . vovveeeeansenrsascrssstnasssssansans

. Evidence held to warrant order for custody of .a child.

Chambers v. CRambers ........ccciviiriresscscssssnnnnss

A court may at a subsequent term enter a supplemental
decree as to custody of children, though the original decree
contains no provision therefor. Chambers v. Chambers....

. On an application at a subsequent term for custody of

children, the court may require the husband to pay a rea-
sonable sum as costs to enable the wife to prosecute such
application. Chambers v. Chambers...... Ceeeecteertenaas

. Entering a judgment for attorney’s fees in favor of the

attorneys by mame held not reversible error. Chambers v.
ORAMDBETS +eeeevesnsssssonesensassassssasssssscsascasanes

Evidence held to sustain decree of divorce for desertion.
Bascombe v. BASCOMDE «ovevercececscscsassassassassasssns

Easements,

1

2.

An easement by prescription can be acquired only by ad-
verse user for ten years, dating from the time when the
cause of action from adverse user accrues. Roe v. Howard

The easement of view from every part of the public street
will be protected against unlawful encroachments. Bischof
U, Merchants Nat. BaNK...coeesesocssscccossssscsssssanes
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Ejectment.
Ejectment can be maintained only by one who has both a legal
estate and a right to immediate possession. Zion E. L.
Church v. Rt. Johnw's B, L. ChRUTCR.ccciveesttctssrcscnssse

Election of Remedies.

1. One may treat title to property as having passed, and sue
in assumpsit, or, on the theory that title never passed, he
may sue for the wrong, but he cannot do both. Turner v.
GTiMES ..oivaveerosncsconsossncaas
The doctrine of election of remedies applies where one who
has two inconsistent remedies, with knowledge of such fact,
proceeds to enforce one of them. Turner v. Grimes........

8. Where a petition is both legal and eguitable in character,
plaintiff may elect to proceed at law, but a mere demand for
a jury to try the issues of fact is not conclusive that plain-
tiff has abandoned his claim to equitable relief. Ames .

o

ANMEBE v eeeensocnesssscstscssssscsssssasestsssestsrsrsrses

Eminent Domain,

1. Where a railway company fails to make all persons inter-
ested parties to condemnation proceedings, it takes the
land subject to such liens as are prior to the rights of the
parties to the proceedings. State v. Missouri P. R. Co.....

- 9. Al parties having an interest in land condemned are
“owners,” and a lien for taxes is an interest in land. State
V. Missouri P. B. C0..vvrievrensansosssosassosscssssssscasas

Equity. See Courts, 2. NEW TRIAL, 2-5.
1. Courts of equity have inherent power to refuse relief after
inexcusable delay. Hawley v. Von Lanken.....eeeeeeeeess

2. In applying the doctrine of laches the inquiry should be
whether the adverse party has been nreindiced hy the delay
and whether a reasonable excuse is offered. Hawley v.
Yon Lanken ........ cresesraeesenns Ceseseesaneeanaaaan .o

8. Equity will not enforce against a vendee a technical for-
feiture of an executory contract for the sale of land, if the
defendant offers to do equity. Yeiser v. Portsmouth Sav-
INGS BONKE .cvevecsoessssessssscsssscsrsassssctssssssssans

Estoppel.
One who participates in a meeting cannot attack its validity.
Burdick v. Sons & Daughters of Protection......cevvvuee..

Evidence. See BrmLs aAND Nores. CRIMINAL Law, 1-13. Deebps, 3.
Dismissar, 3. DIVORCE, 5, 6, 10, HigEways. WILLs, 2, 4.

1. Courts will take judicial notice of changed conditions dur-
ing the past 38 years as affecting values of realty, and of

the probability that during that time many witnesses have
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Evidence—Concluded.

10.

11.

either died or permitted ordinary events to pass from their
memory. Hawley v. Von Lanken............. ceeeaensees

. That a physician prescribed certain drugs used in mental

disorders is not competent evidence to establish the insanity
of the patient. Ames v. Ames .......

. The opinion of an expert witness on the question of in-

sanity, which assumes the point in dispute, is valueless.
AMmes V. AMES ...uiiiioserananne e
A principal is not bound by admissions of an agent, unless
made during the transaction of business for the principal,
and within the scope of the agency. Shoemaker v. Com-
mercial Union Assurance Co....... cesesaserenan ceesnsense

. Evidence in an action on a contract for insurance held in-

sufficient to sustain verdict. Shoemaker wv. Commercial
Union ASSUTANCE CO...cvievenvesrcoscnsensossase

. Evidence in an action on account held not to support the

verdict. Blanke T. & C. Co. v. Eager........... teessensons

. Evidence held insufficient to show that plaintiff had con-

sented to the erection of an obstruction constituting a nui-

sance. , Bischoff v. Merchants Nat. Bank.........cooienvnes
Evidence held to show gift of a life estate in land. Merri-
man v. Merriman ...... it nersaeenenn reesiaean e
Tvidence in a suit to cancel deed, held to warrant decree
for plaintiffs. Lucas v. County Recorder............. v
Evidence in foreclosure suit held to sustain decree for de-
fendants. Rose v. Dempster Mill Mfg. Co..... erersasnans
The burden of proof of an issue does not shift. Verirees
V. Gage COUNTY cevevvionncnennnenns cieteteseanaan

Exceptions, Bill of. . .
1. The certificate of the presiding judge attached to a bill of

.

exceptions, that it contains all the evidence, is sufficient.
Sheibley V. HUSC. .. coerasosssnresscasesossssssosscnncons

. Under sec. 587a of the code, where there is presented what

purports to be a bill of exceptions in two detached volumes,
but one volume of which is certified, and the contents of
this volume show that -there was other material evidence,
and there is nothing by which this court can determine
whether the volume not certified contains the omitted evi-

dence, the bill will be quashed. Siete ». Paxtow........ 214,
. A bill of exceptions must be filed with and authenticated by

the clerk of the trial court. Duncan v. Stete..............
A bill of exceptions will be quashed where it is not properly

certified and identified. State v. Paxton...........ee...214,
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Execution.
1. The title of a purchaser at execution sale depends on finai
confirmation of the sale and a conveyance in pursuance
thereof. Westerfield v. 80. Omaha L. & B. ASS'N..ccveeeese

2. The owner of real estate sold on execution retains the legal
title and is entitled to the possession, rents and profits until
final confirmation of the sale. Westerfield v. 8o. Omaha
L. & B. A8 M. 0eveerenssoostasoscsessosssseseesssnansase

Executors and Administrators. See ArrPEAL AND ERrOr, 6. Wi
NESSES, 4, 6.

Ch. 28, laws 1891, providing when claims against an estate

are barred, has 'mo application to claims pending before

its enactment. Estate of Korff v. Bueker.......vvveeacees

Fees. See OFFICERS.

Forcible Entry and Detainer.
To authorize an action for forcible entry and detainer,
the relation of landlord and tenant must exist. Gies v.
Storz Brewing 00...ccieeecivrnccencnneenans tessrsecsanans

Forgery.

To charge the crime of having possession of a forged deed,
with intent to utter the same as true, with intent to de-
fraud, as defined in sec. 145 of the criminal code, the
words “knowing the same to be false,” or their equivalent,
must appear in the information. Newby v. State..........

Habeas Corpus.
Habeas corpus will lle to relieve relator from arrest for viola-
tion of a void municipal ordinance. In re McMonies.......

Highways. .

1. Where adjoining landowners place fences so as to leave space
for public travel, and ths public use ihe space as a highway
for almost twenty years, it becomes a highway by dedica-
tion. Cassidy v, SUIUAN. . e e eeenrneneesennnanss

2. Dedication of a highway may be accepted by the publie,
Cassidy v. Sullivan.....

3. Acceptance of dedication of a highway by the public is
shown by user. Cassidy ». Sullivan..........cueveveenn...

4. Evidence held to show a highway by dedication. Cassidy
Do SUIVAN i retintteresssnttesensessossoensssennnnnes

b. Evidence held to show the establishment of a public road
by dedication. Eldridge v. Collins..... tetesessscrcnnanras

6. Evidence in a suit to enjoin the obstruction of a highway,
held to justify the finding and decree. Eldridge v. Collins. .

7. Courts will not presume that commissioners to assess dam-
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Highways—Concluded.

ages to the owners of land over which a road runs con-
sidered it necessary to divert water and discharge it in
such manner as to damage plaintiff, or that plaintiff was
allowed damages therefor. Roe v. Howard County........

Homestead. See MorTGAGES, 1. WiLLs, 3.

1.

Where there is a mortgage on a homestead less than $2,000
in value, and it is paid from the proceeds of a new mort-
gage thereon, and the homestead is sold, a judgment en-
tered while the first mortgage was in force does not be-
come a lien on the premises. Goble v. Brenneman..... ree

. An executory contract for the sale of a homestead, made by

either husband or wife without joinder by the other, is
void. Lichty v. Beale...... Cececesesescncastesnens sansnn

Homicide.

1

Self-defense is extended to the defense of the person and the
domicile, and an instruction correctly defining the elements
of such defense is sufficient. Reed v. State......... cresens
The opinions of nonexpert witnesses on the question of the
insanity of one charged with a crime are entitled to little
regard, unless supported by facts. Reed v. State. .. [N

. An instruction that, if deceased and accused were engaged

in a scuffle, and while so engaged a revolver was accidently
discharged killing deceased, defendant was not guilty, held
as favorable to defendant as the evidence warranted. Reed
Vo BUOLE ittt iiieeiiiiirieteanteetsiersntnnnnnens,
‘Where the court on his own motion has correctly instructed
on all the issues, it is not error to refuse instructions re-
quested by defendant. Reed v. State....eecvvvevnunnnnnns.

. Where, by a supplemental motion for a new trial, the com-

petengy of a juror on account of bodily infirmity is put in
issue ‘and determined, the finding will not be set aside
on appeal, unless clearly wrong. Reed v. Stat€...........

Husband and Wife.

1

2.

3.

4.

A husband may fix in good faith a domicile, and it is the
duty of the wife to live with him there. Price v. Price....
A husband must- support his wife, and, when without Just
cause he fails to do 8o, she may enforce reasonable main-
tenance, unless by abandonment or otherwise she has for-
feited her right thereto. Price v. Price......oveeeueuennnn.
To defeat a wife’s claim for support on the ground of
abandonment, it must be established by cogent proof. Price
V. Price ..... eesaeen et set ettt earen
Evidence in a suit for maintenance held not to establish
abandonment of the husband. Price v. Price....eeveeenss.
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Husband and Wife—Ooncluded.

5. In an action by a wife for the alienation of the affections of
her husband, evidence of the earning capacity and financial

condition of the husband is admissible. Harvey v. Harvey. .

6. In an action for alienation of husband’s affection, $3,000

7

damages held not excessive. Harvey v, Harvey...........

, The contract of a married woman can only be enforced
against the separate estate which she possesses at the date of
the contract. Parratt v. Hartsuff....cccovvvennns [P

8. The husband or wife cannot, while living together and in

9

10.

Joint possession of real estate, acquire title one against the
other by prescription. McPherson v. McPherson...........

Husband and wife are presumed to occupy premises in sub-
ordination to the title under which possession was taken.
McPherson v. MCPRETSOM.. ... vevoossassunensanes

Where a husband claiming title to land under a void tax
deed quitclaimed to his wife and they jointly occupied the
land, the husband thereafter buying the patent title, but not
asserting title in hostility to his wife until the statute had
run in her favor, held that the wife acquired title by adverse
possession. McPherson v. MCPRErSON .....cceeveeveveonnsns

Indictment and Information. See FORGERY.

Injunction. See COURTS, 5. NUISANCE, 1, 3. TRADE MARKS AND

TrADE NaMrs. WATERS, 1.

1. The district court can vacate an order of injunction after

the term, when the cause upon which it was granted has
been removed. Lowe v. Prospect Hill Cemetery Ass'n.....

. Jurisdiction to vacate an order of injunction does not rest
on the statutory provisions for vacating judgments after the

term_  Towe v Prospect Hill Oemetery Ascso'n,,

8. Relief against an injunction may be given in a summary

proceeding on motion to vacate where the facts are undis-
puted. Lowe v. Prospect Hill Cemetery ASS'n............

4, Where, in an action to enjoin defendants from using certain

land for burial purposes, it is determined that such land is
not a part of an established cemetery, a resolution of the
city council that such ground is a part of the cemetery
affords no basis for a vacation of the injunction. Lowe v.
Prospect Hill Cemetery ASSN....cevevennrvesnens

§. Evidence in a proceeding to vacate an injunction, held to

show no such change in conditions since the rendition of
the original decree as would justify the vacation of the in-
junction. Lowe v. Prospect Hill Cemetery Assn..........

6. A question determined in an action in which a perpetual
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Injunction—Concluded.

7.

8.

9.

injunction is allowed cannot be relitigated on a motion to
vacate the injunction. Lowe ». Prospect Hill Cemetery

- L

‘Where a defendant seeks the vacation of a perpetual injunc-
tion, the burden is on him to show that the threatened in-
Jury has been overcome. Lowe v. Prospect Hill Cemetery

ASEN tiiiriiiininaianan

Injunction will not lie where there is an adequate remedy
at law. Mohat v. Hutt........

‘Where a party protests against the erection of a nuisance
to the party about to erect it, and the latter disrvegards the
protest, he cannot complain because the former delayed ten
days in bringing suit to restrain the nuisance. Bischof
V. Merchants Nal. BanK........oceveeeeesacsssseasnsasseess

Insane Persons. See CRIMINAL Law, 14-19. EvIDENCE, 2, 3.

Instructions. See APPFAL AND ERROR, 14-18. BANKS AND BANKING,

4. BASTARDY. CONTRACTS, 6. CRIMINAL Law, 20-29. HowmI-
OIDE, 1, 3, 4. INTOXICATING LIQUORS, 6. MASTER AND SERV-
ANT, 9. MUNICIPAL CORPORATIONS, 4. TRIAL, 3-6.

Insurance,

1

1.

‘Where a member of a beneficial association agrees to be
bound by subsequently enacted by-laws, such contract will
be upheld when the by-laws are reasonable and legally en-
acted. Lange v. Royal Highlanders...... e eeeeenianeanan

. A by-law providing for the forfeiture of a benefit certificate

when death is occasioned by suicide held reasonable. Lange
v. Royal Highlanders.......... Cheebseseieeneaa,

A bylaw of a beneficial association providing for a for-
felture will be strictly construed, and, if passed in contra-
vention of the statute governing such associations, will be
held void. Lange v. Royal Highlanders. .. ..eeeeveneeeun.

. Where the exercise of corporate power has been regulated

by statute, the corporation cannot change the mode of the

_exercise of this power. Lange v. Royal Highlanders.......

Under sec. 91, ch. 43, Comp. St. 1903, a fraternal-beneficial
association must have a representative form of government,
which requires that directors or other officers who manage
its affiairs shall be chosen by the membership thereof.
Lange v. Royal Highlanaders. ....eeeeeeeenneeanencnnsonces

An attack on an illegal by-law of a beneficial association is
not a collateral attack on the right of the society to do busi-

o
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INDEX.

Insurance—Qonciuded.

10.

11.

12.

13.

14.

15.

with the provisions of sec. 1, ch. 43, laws 1897, and adopted
a representative form of government, its governing body is
without power to adopt a by-law changing the terms of a
beneficial certificate theretofore issued. Lange v. Royal
HigRIGNAErs oo.vevocessosscscasesassscsssanss teeseeancass 196

. Suicide will not defeat recovery on a beneficial certificate

not procured with the intention of committing suicide,
unless the contract so provides in express terms. Langé v.
Royal Highlanders ....eevessesesssssssssssscssasssasseses 196
An insurance policy on the life of one 14 years of age,
not to be in force until the insured is 15 years of age and
is examined, and the examination approved, held valid. Se-
curity M. L. Ins. Co. v. Miller....c.ccevee. Ceescesasiccaans 257
In an action on a life insurance policy, held that a medical
examination was waived. Security M. L. Ins. Co. v. Miller.. 257
Under sec. 110, ch. 43, Comp. St. 1903, the auditor is not
authorized to issue a certificate of organization to a society
whose name so resembles a name already in use as to mis-
lead the public. Knights M. 0. W. v. Searle....ccoeeeessss 285
‘Where the name of a beneficial insurance company contains
a descriptive word by which the society is known, a pro-
posed new company cannot incorporate that word as the
characteristic word in its name. Knights M. 0. W. ov.
BEATTE o oveirernernerennesescnanss tesseseneesesssesseses 285
It is for the jury to determine whether an injury to the
hand constitutes a total loss of the hand within the meaning
of a bylaw of a beneficial association. Beber v. Brother-
ROOA Of R. Teveeernerenrinnsantanneonescnonnns cereesannnae .. 183
Where plaintiff pleads payment of an insurance premium,
and the court instructs the jury that such payment
must be proved, the reguirement is nnt satisfied by evi-
dence tending to establish a waiver or postponement of
time of payment. Shoemaker v. Commercial Union Assur-
ance Co........ teeerecacceasensnncsnsanns vesesasaans veess D87
The mere delivery by an agent of an insurance policy, in
the execution of which he did not participate, held not to
show authority to modify the contract. Shackleford &

Dickey v. Indemnity Fire Ins. Co....... eetrerseans vesess 680

Intoxicating Liquors. See CoUNTIES AND COUNTY OFFICERS, 2.

1

2,

Where an applicant for a liquor license shows prime facie
that the signers of his petition are qualified, a finding
thereon in his favor will not be disturbed. In re MacRee.. 767
Where a minor purchases liquor for another, who sent him
to buy it, it is not a sale to a minor under sec. 8, ch. §0,
Comp. St. In re MACR@E..ceceavecerans sesesceansssscasas 107
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Intoxicating Liquors—Concluded.

3.

Where an applicant for a liquor license is charged before
the licensing board with having sold liquor on Sunday, and
the evidence is conflicting, a finding in his favor will not
be reversed. In 7€ MACRAC. .. .cveeeerurrevnsensessnnones
Where the evidence shows that an applicant for a liquor
license so screened the windows and doors of his place of
business as to obstruct the view, held the licensing board
should have refused him a license. In re MacRae..........

t'he board of fire and police commissioners of a metropolitan
city may, for good reason, refuse a license to sell liquors,
though no protest be made. In re Jorgensen.......ceeeuenss

. In an action for damages from the sale of liquors, it is not

necessary that the liquors furnished by defendant be the
gole or even principle cause of an injury to plaintiff, and
to so instruct is erroneous. Wiese v. Gerndorf....cevvus..

Irrigation. See WATERS.

Judgment. See INJUNCTION, 6.

1

[ad

In a divorce suit, a decree of a court of a sister state, whose
laws authorize it, decreeing title to lands in Nebraska, held
conclusive in this state. Fall v. Fall..... tesesessnsansana

Where the courts of a sister state having jurisdiction of the
parties, and of their equitable rights in property owned by
one or both, by its decree determines those rights, such
decree must, under the provisions of the federal constitu-
tion, be given full faith and credit by the courts of this
state. -Fall v. Fall. . .. ouiciieierernneariorerssescrsnenns

If no action is taken by one decreed to convey land, the
decree can in no manner affect title to land in another state.
Fall v. Fall....ooerrrerninitteeesnnninnensnsnennnennnnnes

. A decree to convey land in another state acts only on the

person and cannot affect the title to the land. Faill v. Fall..

. The clause of the constitution of the United States requir-

ing full faith and credit to be given in each state to judicial
proceedings of other states does not prevent an inquiry as
to jurisdiction of the subject matter. Fall v. Fall.........

. A judgment on the merits is a bar to a subsequent action

on the same demand as to any admissible matter offered or
which might have been offered. Lowe v. Prospect Hill
CeMELETY ASS'T.. v e iineiieenaseeocoasssssassennsnnnnss
A question once decided becomes the law of the case, bind-
ing on the parties and those claiming under them in all
stages of the litigation. Lowe v. Prospect Hill Cemetery

.
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Judgment—Concluded.
8. The defense of res judicata is only available as to matters
{n issue and determined. Douglas v. Smith...ccccevenve.s. 169

9. A decree fixing the status of a series of notes secured by
a single mortgage is binding on one who, in a subsequent
suit, attempts to avoid its effect. Preston v. Morsman..... 358
10. A proceeding cannot be maintained to vacate a decree of
foreclosure, based on an allegation of fact which was in
{ssue and determined in the trial which resulted in such
decree. City of Lincoln v. Lincoln Street R. CO.....c...... 523

11. A judgment by a district court in conformity with a permis-
sible interpretation of an ambiguous mandate from the
supreme court is not subject to collateral attack. Clark v.
PATKS veeeesecossascassossssscvscassnstsnscascses veessssss 676

12. One claiming title to personalty under attachment sale in
justice’s court must show notice to defendants of the pend-
ency of the action and that the property claimed was at-
tached therein. Beckwith v. Dierks L. & €. CO....covevn... 349

13. Where there is personal service, a default confesses every
material allegation well pleaded. Parratt v. Hartsuff...... 706

14. In an action to recover money, in case of default, judgment
can be rendered for no greater sum ‘than is indorsed on the
summons. Elmen v. Chicago, B. & Q R. Co....... R . 1 {

15. Where several defendants are sued as conspirators in com-
mitting a tort, actionable if committed by one alone, a
judgment against one or more may be sustained without
proof of a conspiracy among all. Hearvey v. Harvey..ooe... 857

16. Sec. 482 of the code, which provides when a judgment shall
become dormant, does not apply to a decree for the sale of
specific real property. Medland v. Van Etten.....occveese. 794

17. Where a district judge adjourned a term of court, the day
to which court was adjourned, being the first day the judge
was présent and the court ready to transact business, was
the ‘first day of the term, as applicable to the lien of judsg-
ments rendered during the term. Parrott v. Wolcott....... 530

Judicial Sales. See APPEAL AND ErRor, 7.

1. Where, in foreclosure of a tax certificate, an issue as to the
description of a lot is determined, a sale will not be dis-
turbed upon motion to set it aside for irregularity in the
description. Medland v. Van Etten......cocvevveeeenaan.. 794

9. Objections to appraisal of property sold at judicial sale
ghould be filed before the sale, except where fraud is
charged. Lewis v. MOTEATLY ...cvvvevernerecrcrsiansiaass 316

3. Where no injury is shown, a judicial sale will not be set
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Judicial Sales—CQoncluded.
aside for irregularity in selecting & tenant as one of the
appraisers. B7rockway V. POMEroY. ..cc.eveeressseasnseseees T04

4. Where there is no evidence of fraud, the appraised value
of real estate under an order of sale will not be set aside.
Medland v. Van BEen ...veeeeeieessecencencesanenanenss. T94

6. One holding the equity of redemption cannot complain that
the purchaser at a judicial sale, who bids as trustee for
plaintiff, is not such trustee. Medland v. Van Etten....... 794

6. The viewing of property by the judge who decided the mo-
tion to set aside a sale thereof, held not error. Medland
0. Van BIENn ..coeeeeniiriiintsintsconcsoncssassescasnsss 194

7. Notice of judicial sale of lands must be published for 30 days
next preceding the sale and must appear in all regular
issues of the paper. Stevens v. NGylOr. ..ccvevrieennennnens 325

8. One who purchases at a judicial sale, without questioning
the validity or priority of an apparent lien, deducted by
the appraisers, is estopped from so doing. State v. Several
Parcels Oof LANA. .co.oveiinneerisrosanssnscassasnsseseesss 497

9. During appeal from confirmation of a judicial sale, the su-
preme court has jurisdiction to entertain an application to
redeem. Thesing v. WeSLergren...couieevecescsccsncseees 387

Jurisdiction. See CouUrTS.

Jury. See CrIMINAL Law, 30, 31.
1. Where the regular panel of the petit jury has been dis-
charged, it is not error, in a criminal case, to summon a new
jury under sec. 664 of the code. Barber v. State........... 543

2. Ch. 176, laws 1905, which prescribes the method of selecting
juries in counties having less than 30,000 inhabitants, is
invalid because impossible of execution. Sitate v. Reneau.. 1

3. Where, after conviction, the competency of a juror is chal-
lenged because he has been convicted of a felony, the fact
that counsel for the accused failed to examine as to his in-
competency in that respect is a waiver of such objection.
Reed D. BlAlC...cuveeececeeciseeisannsocnnsassssoscssscess BOY

Justice of the Peace.
1. In an action of foreible entry and detainer a specious claim
of ownership will not oust the jurisdiction of a justice.
Olark v. Tukey Land C0.....vvveveesesscseassecescsssesss 326

2. The taking of fees by a justice for services for which no fee
is allowed is actionable under sec. 34, ch. 28, Comp. St.
Leese v. Courier P. & P. 00..cveveineerossnssssocasscceses 891
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Landlord and Tenant.
1. Parol agreement between landlord and tenant, held a valid
lease for four months. Schickedantz v. Rincker........... 312

8. Notice served by a landlord, after making a parol agreement
for a new lease for four months, notifying a tenant that, if
_he held over his first term, he would be taken as occupy-
ing for another year, held inoperative to set aside such
parol lease. Schickedantz v. Rincker.......... teessseenns 312

8. A tepant cannot, while occupying premises, deny his land-
lord’s title thereto. @ies v. Storz Brewing CO............ 698

4. Where a tenant from month to month makes default, after
such default he is a tenant at sufferance, and such tenancy
may be terminated by the statutory notice. Clark v. Tukey
Land CO0...ceoesessccesccssveassee tesessasensesstennns .0 326

6. The statute of limitations of an action of detainer against
a tenant at sufferance begins to run on the termination of
the tenancy. Clark v. Tukey Land 00...cecsveerrecsscess 326

Libel and Slander.

1. Where the publication of a libel actionable per se is ad-
mitted and justification pleaded, it is error to instruct that
the burden is on plaintiff to establish the allegations of his
petition. Sheibley v. Fales....ccevveeiearcecnnnnns seessass 823

2. A newspaper article, charging a person with originating and
circulating false and malicious reports attacking the char-
acter of another, is libelous per se. Sheibley v. Huse...... 8§11

8. Under sec. 131 of the code it is sufficient to allege that the
libelous matter was published of and concerning plaintiff.
Bheibley V. HUSE +vevessonsssecissnnss cesersceresnrioraas 811

4. That a libel was copied from another paper is not a defense,
but it may be shown in mitigation of damages. Sheibley
V. HUSE .iveevecenssosaroccosencosasscasssnsasssssaasssss 811

§. The publisher of a newspaper may expose false and de-
famatory matter circulated concerning a candidate for pub-
lic office, but he may not libel another. Sheibley v. Huse... 811

6. The title of a published article is a part thereof, and must
.be considered in determining whether the publication is
libelous. Sheibley v. Nelson........ P 111

7. Charging a person with being a blackmailer is libelous per
ge. Sheibley V. NeElSON...cveveevarsssnssssnsascscssassscss 304

Limitation of Actions. See LANDLORD AND TENANT, 5.
Where, in an action to recover money, the summons bore no
indorsement of the amount for which judgment would be
taken if defendant failed to appear, the issuance and service
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Literary Property.

1.

of an alias summons, held not to relate back to the time of
the original summons, so as to stop the running of the stat-
ute of limitations. Elmen v. Chicago, B. & Q. R. C0..veaa.

The unauthorized use of the literary production of another
furnishes no ground for the recovery of damages except
through the federal copyright laws. State v. State Jour-
RAL 00, oottt i ittt ettt enaenaan

. The unauthorized use of literary property of the state, not

protected by copyright, and its manufacture into books will
not give the state title to the books, so as to emable it to
enjoin their sale, or entitle it to an accounting. State w.
State JOUTNAL CO0..uviunnereniiieneensssoensnsnns

Mandamus.

1.

Where an ordinance of a village required the proprietors of
billiard-halls to pay an occupation tax on the second Tues-
day of May, a tender on the first Tuesday in May held pre-
mature, and an application for a writ of mandamus to com-
pel its acceptance properly denied. State v. McMonies. . ...
Mandamus will be denied, when it would be unavailing if
allowed. State v. Cronin.......... e

. Mandamus will not lie to correct errors of the county board

of equalization as to the liability of property to taxation.
State v. Drexzel .......ccuuu.... P e tee ettt

. Title to public office cannot be tried by mandamus. State v.

Hyland ....... [P Ceestrtreteaerattnnanann
Mandamus will lie to compel an officer whose term has ex-
pired to deliver to the person who holds the certificate of
election and has qualified the books, papers, money and
other property of the office. State v. Hyland....cveeeeen..

Married Women. See HUSBAND AND WIFE.

Master and Servant.

1.

4

A servant, though an infant, who from experience is pre-
sumed to know the hazards of a business, is not entitled to
the same notice of dangers as one inexperienced. Central
Granaries C0. v. AUll. ...ttt it iareneann

. The master is required to provide only such facilities for

the operation of machinery as are in general use. Cen-
tral Granaries Co. v. Ault......... e terer ettt e enne

. Whether a master is negligent in providing a place for a

servant to labor is a question for the jury. Central Gran-
aries Co. v. Aulb.. ... ... iiiiiiirinirininnnnn

The tlest of negligence in methods, machinery and appli-

59

881

37

275

275

443

738

751

767

767

249

249

249
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Mas’er and Servant—Concluded.
ances is the usage of business. Central Granaries Co. v.
7 1 2

b. That.a chain on which plaintiff and other workmen were
pulling broke, held not conclusive that it was not adapted to
the purpose for which furnished. Standard D. & D. Co. v.
Harris ...veeeeivveereeens et aaenne reseeees

o

While it is the duty of an employer to see that appliances
are reasonably safe, this does not relieve the employee from
the exercise of his own judgment in their use. Standard

255

D. & D. €0. 0. HAITIS e o e ettt iieaeerreaseenenssneees 480

7. The master does not guarantee the safety of his servants,
but is bound simply to use reasonable care in providing a
safe place to work. Cudahy Packing Co. v. Wesolowski. ...

8. Where one is placed by the negligence of another in a situ-
ation of peril, his attempt to escape danger, even by doing
an act which is dangerous and from which injury results,
is not contributory negligence. Cudahy Packing Co. v.
TWVESOLOWSKL oo e vveeenrecsnseussoensosessnssasssocnns I

9. Instruction as to duty of master held not prejudicial
Cudahy Packing C0. v. WeSOOWSKL ...voovetrrervressnnes

Mechanics’ Liens.
In a proceeding to foreclose a lien for materials, a general
denial held sufficient to put the materialman on proof of the
amount due for materials furnished. Lee v. Storz Brewing

0. +ovvesesoesessasnseossssassssscssssostsosstsssnsossans

Monopolies. See STATUTES, 5, 9.

1. In a suit under ch. 162, laws 1905, held under the facts that
the presumption obtains that the suit, brought soon after
the act took effect, to enjoin a continuation of the associa-
tion and restrain the defendants from carrying out its pur-

* poses, was necessary and proper for the enforcement of the
act. State v. OMaha E1eVator CO..ovverreernrnencnennnnnn.

2. In a suit under ch. 162, laws 1905, relating to monopolies,
to restrain violations of the act, held that the court is not
authorized, in the first instance, to declare a forfeiture of
the charters of corporations found to have violated the act.
State v. Omaha Elevator (0. ...ceceeeseceessssscscscsnssnas

Mortgages. See APPEAL AND ERROR, 8.

1. A promise by a creditor to a husband, who is sole
debtor and owner of the title of a mortgaged homestead,
will not discharge the lien because not concurred in by the
wife. McKinley-Lanning L. & T. Co. v. JOhNSON........ ..

2. Under sec. 677 of the code prior to the amendment of 1903,

786

786

786

212

654

50
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Mortgages—Concluded.

the purchaser at a foreclosure sale could not recover for
the use of the premises where the order of confirmation was
superseded pending an appeal. Westerfield v. So. Omaka
L. B. ASS M. ..coieancrosssscssssssosssonssesssnssncssss
The word “defendant® in sec. 477b of the code, relating
to a stay of an order of sale, applies to the mortgagor or his
privies and not to cross-petitioners seeking to enforce a lien
or to parties having a contingent interest in the property.
Clarke V. Pahl. ...coeeecasossccossossosssssossssssnsssssoses
A mortgagee may, by agreement, fix the rights of his as-
signees to the mortgage security. Preston v. MOrsman.....
The grantee of a purchaser at foreclosure sale held not
liable to a junior incumbrancer for rents and profits, where
such junior incumbrancer does not seek to redeem. City
of Lincoln v. Lincoln Sireet R. Co.......... teetseeseveases

A sheriff’s deed takes precedence from date of its record of
all unrecorded conveyances and incumbrances by the mort-

. gagor, of which the purchaser had mo actual notice. Get-

10.

11.

chell v. RODertS....ccveeeeranaennns ertencascesensnaans

The better practice is not to decree a deficiency until after
the report of the foreclosure sale. Parratt v. Hartsuff.....

. The cause of action for a deficiency judgment does not ac-

crue until the coming in of the report of the sale. Par-

ratt v. Hartsuff ............ Ceetreeeeranea ceereesreaeaean
Application for a deficiency judgment may be heard on
motion after report of the sale. Parratt v. Hartsuff....... .

Evidence in a foreclosure suit held to support the decree.
Cathers V. LANION oo oottt raannsasnoriessosesasaasecasos
Evidence in a foreclosure suit:held to sustain decree for de-
fendant. Gilman v. Crossman...... esesessenssrsssssnane

Municipal Corporations. See MANDAMUS, 1.

1

Under the Omaha charter of 1893 (Comp. St., ch. 12a, sec.
118) a cause of action on an award of damages for prop-
erty taken for a street did not accrue until a lapse of time
sufficient for the creation of a special fund to pay such dam-
ages. Rogers v. City of OMaAR@. .. ..o vviveiiiiiiiiinnns .o
In an action against a city for damages for injuries, where
the petition does not show the filing of a notice complying
with sec. 36, art. I, ch. 13¢, Comp. St. 1889, it is demurrable.
Nothdurft v. City of Lincoln...... etreressasaenen ceesuan

. Evidence in an action against a city for personal injuries,

nheld sufficient to sustain a finding of constructive notice of
the defective condition of a bridge. City of Ceniral City v.

MOTQUAS v vevoeoostessnsecssccscsasasssscsssssoncssscssss

b8

161

358

523

688

706

706

706

420

696

318

76

233
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Municipal Corporations—Concluded.

4. In an action against a city for personal injuries resulting
from a defective bridge, it is not error to instruct that
actual notice to the municipality is not necessary, where
the defects are such or have existed for such a length of
time that they might by the exercige of ordinary diligence
have been discovered and repaired. City of Central City v.
MArQuUiS «ovevveeensesssososestsssaseeesesssssnssnsssesses 233

6. A city of the metropolitan class cannot petition itself for
improvements in a street improvement district. Herman v.
Oty Of OMARE. .o veevereeaeneennsossesennnnseasnssasseass 489

6. The power conferred on cities of the first class to sue and
be sued carries with it the power to compromise suits.
Farnham v. City of Lincoln. .....vvceeeeeeessnncencensenss 502

7. The provisions of sec. 4, art. IX of the constitution, relating
to release of taxes, do not apply to special assessments, and
municipal authorities can compromise suits involving the
validity of such special assessments. Faernham v. City of
LANCOML @ ivveierorasoossessnscssnnenssoasnassscnsasnansss BO2

8. The law authorizing the incorporation of villages does not
contemplate including in the corporate limits remote terri-
tory or agricultural lands. State v». Clark........ cesssees 620

9. Agricultural lands cannot be included in a village to obtain
a sufficient number of residents to incorporate, without the
consent of the owners. State . Clark.....cccoeuieereennees 620

10. Evidence held to show less than the required number of

1

residents within a village necessary to incorporate. State

V. ClATE o oveeveeosnansssssensoasssssocscanscovescasasssees 820
1. The charter of villages confers on the trustees power to

regulate billiard and pool-halls, but not to suppress them.

8tate V. MCMONIES. . ucveseeorractscancscssosssanscnssnees 443

In 76 MCMONIES «uveeessesrconssssssocsascscsasccsnncnses T02

New Trial.

1. A new trial will not be granted to allow newly discovered
evidence on an issue established in one’s favor, or on an
immaterial issue. Kidder v. Maynard....... cevesesesenass 246

2. A court of equity will grant a new trial, if application is
made when a court of law cannot, but a court of equity
will grant such relief only for newly discovered evidence,
surprise or fraud, or circumstances beyond one’s control.
Bankers Union of the World v. Landis........ [ 713

3. Where one has not used diligence in making his defense
he will be denied a new trial. Bankers Union of the World
Do LandiS....oiveeersperrncnsnsosecacnsnnes teescesessssss 625
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4.

In an application In equity for a new trial, plaintiff must
plead and prove that he has a valid defense. Bankers
Union of the World v. LandiS. .. .o.eeureeeeeneunns

. Evidence in a proceeding in equity for a new trial held to

sustain the decree. Bankers Union of the World v. Landis. .

. Where all the codefendants join in a motion for a new trial,

which is not good as to all, the motion should be over-
ruled. Harvey v. Harvey...... et re et aee e

ege of a fact not material to the issues is not misconduct
requiring a new trial. Douglas v. SmMith......ooveeununn.

Notice. See JUDICIAL SALES, 7. VENDOR AND PURCIIASER, 4.

Nuisance.

1

Injunction will lie to prevent the erection of buildings in
violation of a municipal ordinance, though they are not
nuisances per se, if their erection will work special or irrep-
arable injury to individuals or their property. Bangs 9.
Dworak ..... e eer ettt e e e reateanna

. Any permanent structure which encroaches on a public

street and impedes travel is a nuisance per se, unless au-
thorized by competent authority. Bischof v. Merchants Nat.
Bank ........ Ceverereaasen st esanans [

. A private person seeking to restrain a public nuisance must

show special injury to himself. Bischof v. Merchants Nat.
Bank ..cicvinvinas Certseersenan teeseresesetaneann

. Where a nuisance is not permanent, and damazes are not

recoverable in one action, the injured party has ‘no ade-
quate remedy at law. Bischof v. Merchanis Nat. Bank.....
A permanent nuisance is one presumed to continue indefi-
nitely. Bischof v. Merchants Nat. Bank........... Ceeenen
A structure constituting a nuisance, not an inseparable part
of a building, held not a permanent nuisance. Bischof v.
Merchants Nat. BafE. ..coeeeesoseeancnnsnennens

Officers. See ManpaMUS, 4, b.
A public officer must perform his duties for the compensa-

1

2.

tion fixed by law. Power v. Douglas COUNtY. ....couueuenns
Where the compensation of a public officer depends on
fees of his office, he must look to such source alone. Power
v. Douglas County...... et erencacensesttoesensnetrtanennns

. The surety on the official bond of an officer is not liable

for the penalty of $50 imposed by sec. 34, ch. 28, Comp.
St., for exacting fees in excess of those prescribed by stat-
Ute. EcCles V. WalKEr. . eueerettnrereenseresesensesssonnas

625

625

.. 557
. The statement by a juror in the jury room of his knowl-

169

714

838

838

838

838

838

734

734

722
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Partnership.
1. The record of a certificate provided for in sec. 27, ch. 65,
Comp. St, is not the only evidence by which a partner-
ship may be established. Houfek v. Held & 00......c...... 210

2. When a parol contract of partnership to deal in land is
fully performed by a sale of the land, an action for an ac-
counting may be maintained against the partner who held
title. Norton @. Brink...... P, eeereesean [P 566

3. Evidence of a parol contract of partnership to deal in land
must be clear and satisfactory. Norton v. Brink ........ 566

o

A parol agreement between two persons to purchase a tract
of land together, where the purchase is made by one,
who pays the purchase price and takes the title, held not
to create a partnership. Norton v. Brink..cceevivesseesssss B75

Payment.
‘While a creditor may apply a payment, where the debtor fails
to do so, there is an exception to this rule where money is
received from a third party whose property will be liable
for the debt in case the money is not applied on the third
party’s liability. Lee v. Storz Brewing CO..ceeevivevecaa.. 212

Physicians and Surgeons.
1. Under sec. 580 of the code the district court has jurisdic-
tion to review an order of the state board of health revoking
the license of a physician. Munk v. Frink......... ceen.es 172

2. A complaint filed before the state board of health to procure
an order revoking the license of a physician, reld sufficient.
Munk V. Frink...ooeeeitoesnscsscnsccaceassnns Cerraecaan o172

3. An instruction in a prosecution for practicing medicine
without a license directing a verdict of not guilty, held
erroneous. State v. Walker. ... ovevvsieiesctossirieneans 177

Pleading. See AGRICULTURE, 1. APPEAL AND ERROR, 2, 4. MuNICI-
PAL CORPORATIONS, 2. .
1. A petition stating facts entitling plaintiff to both legal and
equitable relief, held equitable. Ames v. Ames....... vee.. 473

2. If, after leave to file an amended petition, another petition
containing no new allegations is filed, reld proper to strike
it. Loghry v. Fillmore County....... cetssssesaaeereess.. 1568

3. A petition declaring on an appeal bond, which contains no
allegation showing a breach of its conditions, is subject to
demurrer. Moriarty v. -Cochran......... eeerataaas eee.. 836

4. A petition in an action for libel, defective in charging a pub-
lication thereof, is cured by an answer which admits such
publication. Sheibley v. HUSC. covieveerotssennisessnesess 811
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b. A plaintiff may plead in reply new matter not inconsist-

ent with his petition, and contradictory to or supplemen-
tary of facts pleaded in the answer. Mellor v. McOonnell.. 776

6. Where there is a provision in a contract exempting one from
fulfilling it if a certain condition may arise, he must, when
sued, plead the condition to have advantage thereof. Omaha
Feed CO. V. RUSKHIOTER . ccovevrennsinosassccansnssanssensss 340

7. Where a petition shows laches, objection may be taken by
demurrer. Hawley v. Von LANKER ..oeeveerssoscssronasss 89T

Principal and Agent. See EvVIDENCE, 4.
Where the act of an agent is one which requires authority in
writing, thosé dealing with him are charged with notice of
that fact and of limitations in such written authority, and a
contract beyond the scope of such authority is not binding

on the principal. Frahm v. MeEICAlf.cveeeersosasaasssasss 241
Process.
1. The return of an officer may be impeached by extrinsic evi-
dence. GOble V. BrennemMaN. ..coeevieeseerosccsannseessss 309

2. A mistake in the date of the return and answer days of a
summons may be amended by the district court. Barker
Co. v. Central WesSt I. 00..cvvueereincesnscrnoinssnanseanses 43

Quieting Title. See Courrts, 4.
Where a purchaser of land has procured a deed by false repre-
sentations, the grantor may rescind, and have the deed
canceled, and the title quieted in him. Reynolds v. Rick-

7 3 P L
Quo Warranto.
Quo warranto will lie to determine the validity of an order
incorporating a village. State v. Clark.....cceueeereeesss. 620
Rape. See CrIMINAL Law, 1, 2.
Real Estate Agents.
1. A written contract between the owner of land and a broker
for its sale does not contemplate an exchange thereof.
Lucas v. County ReCOTAEr. . ..vveiersnssncnnsssesaseaassess 351
2. Allowance of $300 as commission for services in exchange
of properties, held compensatory. Lucas v. County Re-
351

COTAET +vevveonsnsnssscnntoasensocsnssoscsssosnasansasssnss

Receivers.
The appointment of a receiver is an ancillary proceeding.

City of Lincoln v. Lincoln T. 00....vvevreenereriraacssess 619
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Reference.

1. Where there has been a fair hearing before a referee, and
there is no evidence of accident or surprise preventing a
full investigation of the facts, nor that further evidence can
be furnished to change the result, a motion to recommit
will be denied. State v. Omaha Elevator Co.....c00vveane.

2. The report of a referee will not be set aside if the evidence
supports bis findings. State v. Omaha Elevator C0.vvsues.

Sales.
1. Where one by reason of false representations agrees to ex-
tend credit to a buyer, he may, on discovering the fraud,
repudiate the agreement. Omaha Feed Co v. Rushforth...

2. Where one repudiates an agreement to extend credit because
of false representations, and the agreement is so changed as
to require cash on delivery, it becomes a new agreement, re-
quiring no new consideration. Omaha Feed Co. v. Rush-

forth ..cvviveeneens

Schools and School Districts.
1. The records of school district meetings should be construed
g0 as to give effect to the intention of the voters. Quisen-
ber™ v. SchoOol DiStriCt..veesesssscecassoscsassesoccassns

2. Resolutions of a school district held to vest the officers of the
district with power to sell a schoolhouse and build a new
one on a designated site. Quisenberry v. 8chool District...

Sheriffs and Constables. .
1. Sec. 42, ch. 28, Comp. St., not only limits the salary of the
sheriff, but requires him to look to the income of his office
for such salary and the salaries of his deputies. Power v.
Dougilas County ....... teeessscssacasssnssansas

2. Persons summoned by the sheriff under his authority to
summon the power of the county are not deputies, and the
sheriff is not liable to them for compensation. Power v.
Douglas COUNLY +eeeseeancesassssassssesscscossssnssssses

Specific Performance.

In a suit to enforce performance of a contract to sell real
estate which it is claimed was entered into on behalf of a
corporation by its officers in their individual names, it is in-
cumbent on plaintiff to show that the corporation authorized
or ratified the contract. Parmele v. Heenan & Finlen......

Statute of Frauds.
1. Equity protects a parol gift of land, if accompanied by
possession and the donee has made valuable improvements.

654

654

340

340

47

47

734

734

636

Merriman v. Merriman....ceceeceeses eessnasnas cesseeess 222

2. The authority of an agent for the sale of real estate, if not
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Statute of Frauds—Concluded.

in writing, is void under the statute of frauds. Frahm wv.
Metcalf .vvviveneoasoncaennennnnens e eesbieeeneteurieaenan 241

. A writing that neither names the parties to a contract

nor describes them is not sufficient under the statute of
frauds. Frahm v. Metealf....oueeveeeeannenann veeseseess 241

. An oral contract for the sale of goods for a price exceed-

ing $50 is void, unless in compliance with the statute of
frauds, Comp. St., ch. 32, sec. 9. Orr v. Hall.......... v... 548

A contract within the statute of frauds will be enforced

when executed. Norton v. Brink...... FR P - 1174

. A parol agreement between two persons to purchase land,

held void under the statute of frauds. Norton v. Brink.... 575

Statutes. See BrIDGES, 2.

1.

All statutes upon the same general subject are regarded
as a part of one system, and later statutes are supple-
mentary of those preceding them. State v. Omaha Elevator
OO0, v itierenssesesassncrsossanesnns e eerrarease e, veer. 637

. Statutes in pari materia should be construed together.

State v. Omaha Elevator Co.......... eeeeaas PR P 637

. In construing a statute, the intention of the lawmakers

will prevail over the literal sense of the words used. Stafe
v. Drexel ........... e eteieseseees et e e reenas ve.. 614

. Unless it appears from its terms that an act applying to a

certain class of persons is meant to cover all regulations
affecting them, a later general act will not be held to ex-
cept the persons embraced in the former act from the opera-
tion of the later. State v. Omaha Elevator Co........ veee. 637

. Thevanti-trust act of 1897 (laws 1897, ch. 79) was repealed

by Tmplication by the act of 1905 (laws 1905, ch. 162),
except as to the first section thereof defining trusts. State
v. Omaha Elevator Co......... Ceeseneraeen cerrececeinaass 637

. Where the legislature has passed two statutes upon the

same subject, if the later does not embrace a material
portion of the first, it will not repeal so much of the first as
is not included within its scope. State v. Omaha Elevator
Co. ........ erereneanas et ee et aeresseie et veeo 637

. Repeals by implication are not favored, and, where two acts

are repugnant, they should be so construed, if possible,
that the latter may not repeal the former. City of Central
City v. Marquis..... cersesaans cesecnaens Ceeteseeeeeeaeaen 233

. Where a statute is incomplete the court cannot supply

defects to give validity to the act. State v. Reneau........ 1
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9.

Ch. 114, laws 1887, and ch. 80, laws 1897, prohibiting com-
binations by grain dealers to fix the price of grain, do not
except such dealers from the operation of the general anti-’
trust acts of 1897 (laws ‘1897, ch. 79), and 1905 (laws 1905,
ch. 162), applying to all illegal combinations to fix prices.
State v. Omaha E1evator 00........cociivevaecssscansassens

Taxation. See ManNpaMUS, 3.

1.

10.

The remedy, in the first instance, of one who conceives that
his property is excessively valued for taxation is to apply
to the board of equalization to correct the error. Hall v.

MOOTE .vvvsvessnsossssosssasncssnnes tecsesrssrersansas e

. On appeal from a board of equalization, the cause must be

tried on the questions raised by the complaint before that
tribunal. Nebraska Telephone Co. v. Hall County.........

. Manner to determine the value of the tangible property of

express, telephone or telegraph companies for taxation
pointed out. Nebraske Telephone Co. v. Hall County......

. The general control given the state board of equalization

and assessment over county assessors, held not to include
the power to direct them in valuations, nor in determining
whether property is assessable. State v. Drezel..... e

. The county board of equalization has jurisdiction to deter-

mine the liability to taxation of property which the law
requires the county authorities to assess. State v. Drezel..

. The failure of the county clerk in making up the tax list

to prepare a statement of lands on which taxes are de-
linquent does not void the lien of the taxes. State v. Mis-
BOUTE P. R. C0..cviveesnnscassacsesssansscssssssnssssosses
Public parks of a city of the metropolitan class are not
taxable property under subd. III, sec. 110, ch. 12a, Comp.
St. Herman v. City of OMARG. . ..vvveieienenennnnn

. Taxes levied and assessed for general revenue purposes con-

stitute a lien superior to the lien of a tax sale certificate
issued prior thereto. Medland v. Van Etflten.....c.ccovn....

A railway company inh condemning land is not the agent
of the state, making the land exempt from taxatioa. State
v. Missouri P. R, Co...... N Ceerreaens

One against whose property a default decree on construc-
tive service has been rendered in a tax suit under Comp.
St., ch. 77, art. IX, is not entitled, as a matter of right,
to have the same opened after the term, either under sec. §2
of the code, or the general equity powers of the court.
RBtate v. S8everal Parcels of Land. ....cccoeevecscccscasssns

637

405

405

751

751

489

794

638
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i1.

12,

13.

14.

16.

16.

17.

Trade

Under Comp. St., ch. 77, art. IX, one may have the validity
of a tax determined before he is deprived of his property;
but he may be required to wait until confirmation is applied
for to litigate that question. State v. Several Parcels of
LANG oevvevocescenssscnsonce
Evidence held sufficient to show a designation by the county
board of a newspaper to publish the notice required under
the “Scavenger” act, Comp. St., ch. 77, art. IX, sec. 1.
Rtate V. Cronmif .....ceeeesseasssasssesssasssssesecscasse
In a tax suit under the “Scavenger” act, the disregarding
of an unauthorized appearance of an attorney purporting to
answer for all defendants in default, held proper. Several
Tracts of Land v. State...... teeecectseresnsaaeraenanons .
A mortgagee is not a necessary party to an action against
the owner of the fee to foreclose a tax lien. Hall v.
MOOTE «evveoeennooessscsassscsssscnanssssssososstscansse
An appeal from a decision of the county board of equaliza-
tion lies to the district court, and not to the state board of
equalization. State v. Drexel ......
Where the description of property ordered sold by decree
of foreclosure is such that its identity can be ascertained,
the decree will not be vacated for uncertainty. City of
Lincoln v. Lincoln Street R. C0..vvvirercranscsnsscssasss -
Sec. 8, art. IX of the constitution, granting the owner of

real estate sold for taxes a right of redemption for two’

years from the date of sale is self exeenting, and a junior
lienholder is not entitled to a decree ordering the sale of

such property without the right of redemption. City of

Lincoln v. Lincoln Street B, CO..ovvvivvasanccsecasesosacs

Marks and Trade Names.

Where a mercantile company has acquired a trade name
in a locality, it is entitled to protection against a competi-
tor using a name of similar import. Regent Shoe Mfg. Co.
v. Haaker .......coes R

. It is an infringement on a trade name to use in the same

locality and in the same line of business a name so similar
that customers will not distinguish between them. Regent
Shoe Mfg. Co. v. HAQKer..cooviiivieiaroenoectnnsctennnne
To constitute an infringement on a trade name, the two
places of business must be in actual competition with each
other. Regent Shoe Mfg. Co. v. Ha@ker......ceoevuunnesr.
When the owner of a trade mark seeks to restrain a com-
petitor from injuring his property by false representations
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to the public, he must not in his trade mark or advertise-
ments be guilty of misleading representations. Regent
Bhoe Mftg. Oo. v. Haaker....... cesvenee tereessescsennceese 426
A mere exaggerated puff of one’s goods is not such a false
representation as will prevent relief in equity. Regent
Shoe Mfg. Co. v. Haaker 426
Evidence in a suit to enjoin the use of a trade name, held
‘not sufficient to fully sustain the decree. Regent Shoe Mfg.
00, 0. HAOKET. . cueeeeerrreeessancensnsonennss ceesseces 426

See ArPEAL AND ERROR. CRIMINAL Law.

. An assignment of causes for trial, not fixing a day certain,

is subject to change as may be required to meet contin-
gencies. Poggensee v. Feddern...... ceetsecresresanans cee. B84

. In the absence of special circumstances, one cannot com-

plain because his case is advanced on the assignment of
cases for trial by a continuance of a case preceding it.
Poggensee v. Feddern..... ceeseaencatirtiacesn esesesasess 584

. A party has a right to have his theory of the case sub-

mitted to the jury, when there is competent evidence to
support it. Colgrove v. Pickelt.....vovvueesneeeensennens, 440
An instruction which authorizes a verdict upon a finding of
certain facts, held erroneous, unless it includes every essen-
tial fact. Standard D. & D. Co. v. Harris........... cesesss 480

. An instruction, complete in itself, which omits an essential

7.

fact is not cured by other instructions. Standard D. & D.
00, V. HAITIS +iuuveverunnsenssonnsncsocsonennes vereesass 480

. Where evidence is received without objection on a question

not in issue, the trial court cannot exclude it by an instruec-
tion, nor can the party on appeal urge that it was not an
issue. Union P. R. 00. v. ThOMDPSON. ..oeovveuunnn.n... ves. 464
Where a case is tried on an agreed stipulation of facts and
oral and written evidence, the jury should consider all the
evidence, though part of it may be inconsistent with the
statement of facts. Hunt v. Van Burg......... PP vesr 304

. Though evidence is uncontradicted, if diverse inferences of

10.

fact are warranted thereby, the fact is for determination
by the jury. Allen v. American B. 8. Co......... ceeensa.. 423
In an action for damages for an injury, where the undis-
puted evidence is that plaintiff’s negligence was the proxi-
mate cause of the injury, the question is one of law for the
court. Chicago, B. & Q. R. Co. v. Schwanenfeldt..... ceess 80
A nonexpert witness having given conversations and de-
scribed the conduct of a grantor alleged to be mentally in-
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competent, it {8 for the court to draw inferences there-
from. Ames ©. AMES....vurieiieirnneeresnnronnsnnnnnnss 473

.

11. Action of the trial court in the examination of a hostile
witness, held not prejudicial. Hackney v. Raymond Bros.
Clarke 00. ...vuivrineieiiniarennnsensesensncnsnessenness T93

Trusts. See MONOPOLIES.

1. To create a fiduciary relation by contract, consent of the
trustee to assume that relation must be expressed in the
contract, or derived therefrom by necessary implication.
Btate v. State Journal C0.......vevereerenseecennenceness 275

2. Merely reposing confidence in another does not of itself
create a trust, nor make a trustee of the one in whom con-
fidence is reposed. State v. State Journal CO......ov.... . 275

3. Where two persons agree orally to purchase land, and one
pays the price and takes title, no resulting trust arises in
favor of the one who contributes nothing. Norton wv.

Vendor and Purchaser. See Equiry, 3.
1. To conclude a binding contract for the sale of land, the offer
must be accepted substantially as made. Frahm v. Metcalf., 241

2. A contract affecting real estate is not void for uncertainty,
if the land can be identified with the aid of parol evidence.
Hiskett ¥, BOROTER....voevraeeaeeneeissnnsossosennnnnnnss T0

3. A sale is a transmutation of property or a right from one
person to another, in consideration of a sum of money, as
opposed to barters, exchanges and gifts. Lucas ». County
BECOTAOT ooviiniiviieiastieeanennennsesnssssasnaenness 361

4. Possession of land is notice of equities; and a purchaser of
land from one not in possession takes it subject to the
equitable right of one in possession thereof. Fall v. Fall.. 104

Venue. See CrRiMiINAL Law, 36-39.
In a prosecution for contempt the judge may refuse to trans-
fer the cause to another judge, unless it appears that a fair
trial cannot be had or some other statutory ground exists.
Back ¥. SlALE....cvtvserereetesesesecnnsccsnancssnnnenees 603

Waters.

1. Where an appropriator of water does not beneficially use
the amount diverted, and there is enough water, if eco-
nomically used, to supply him and certain riparian owners,
he cannot enjoin the use of the water by such owners.
Court House Rock Irrigation Co. v. Willard.....e0yiusye.. 408
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2.

Wills.
. Where lands were devised to a daughter with a limitation

Where water flows in a well-defined course, its flow cannot
be interfered with by a landowner nor by public authori-
ties to the injury of neighboring proprietors. Roe v.
Howard COUNLY <eoresvesssoscssacscnnss tesecssssenvsnsnse 448

over contingent upon her dying within a term of years with-
out surviving issue, and the daughter died within the term
leaving such issue, the latter succeeded to the estate in fee
pimple. Yoesel v. Ri€ger.....cevvivriveerrncnscssnces ... 180

. Evidence held to establish testamentary capacity. In re

Estate of NelsOn «.c.coveeveennne tesesessescescnsesasns eess 298

. Under sec. 17, ch. 36, Comp. St., a homestead, the separate

property of the wife, at her death, vests in her surviving
husband for life, and the wife cannot dispose of the life
estate by will. Brichacek v. Brichacek ............. veens 417

. Parol evidence is admissible to explain a latent ambiguity

in a will. 8¢t James Orphan Asylum v. Shelby....veeseess 6917

Witnesses.

1.

Where a defendant in a criminal case offers himself as a
witness, he is subject to the same rules of cross-examination
as other witnesses. Nickolizack v. State.............. vees 27

. A witness cannot be cross-examined as to any fact collateral

to the issues, for the purpose of contradicting him by other
evidence if he should deny it. Nickolizack ». State..... 14

. Where the state’s attorney, on cross-examination of the ac-

cused asks him if he has not been guilty of a similar offense,
he is concludgd by the answer. Nickolizack v. State...... 27

. In a suit by a married woman against the representatives

of a deceased person for specific performance of a contract
with the deceased, the husband of the plaintiff is a com-
petent witness in her behalf. Hiskett v. Bozarth.......... 70

. An expert witness will not be permitted to usurp the funec-

tions of the jury. City of Ceniral City v. Marquis..... vene 233

. A party is not prohibited from testifying by sec. 329 of the

code, unless his adversary represents a deceased person in
the issue being tried. North & Co. v. Angelo.....vcoeee... 381



