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Conway v. Roberts.

JAMEs CoNwAY V. JoHN ROBERTS.
FIiLED NovEMBER 21, 1893. No. 5610,

Exemptions: RiGHT oF FARMER To SELECT HoRSEs. By the
provisions of section 530 of the Code of Civil Procedurea debtor,
resident of this state, the head of a family, and engaged in the
business of agriculture, is entitled to select and hold as exempt
from execution ‘‘a pair of horses;”’ and he may exercise his own
discretion in the selection of such horses, and is not limited to
any particular horses, but may make such selection from any
horses owned by him.

ERROR from the district court of Johnson county. Tried
_below before BrRoADY, J.

Daniel F. Osgood, for plaintiff in error, cited : Keybers
v. McComber, 67 Cal,, 395; Kilpatrick v. Callender, 34
Neb., 727. : '

8. P. Davidson, contra, cited: Code, sec. 530; Williams
v. Golden, 10 Neb., 434; Frazier v. Syas, 10 Neb., 117;
State v. Sanford, 12 Neb., 430; Chesney v. Francisco, 12
Neb., 626 ; Desmond v. State, 15 Neb., 439,

Racax, C.

This is an action ifi replevin broughtin the district court
of Johnson county by John Roberts against James Con-
way, a constable of said county. Roberts alleged in his
petition that he was a resident of said county; the head of

“a family; engaged in the business of agriculture; the owner
of and entitled to the possession of one two-year-old horse,
which had been taken by Conway on an execution against
him, Roberts, but that said horse was exempt under the
law. Roberts had a verdict and judgment, and Conway
comes here on error.

It appears from the record that Johnson was a resident



Vor.38] SEPTEMBER TERM, 1893. 457

Conway v. Roberts.

of said Johnson county, the head of a family, engaged in
the business of agriculture, and possessed of no real estate
whatsoever, either as a homestead or otherwise; that Con-
way seized the horse sued for by virtue of an execution
against Roberts, who thereupon made inventory under oath
of the whole of his, Roberts’, personal property, and de-
manded an appraisement of all such property as was not
specifically exempt, in order that he might select his other
exemptions. The record does not show that any appraisal
was had, but Conway appears to have released all the
property levied upon, except the horse in question.

Section 530, Code of Civil Procedure provides: “No
property hereinafter mentioned shall be liable to attach-
ment, execution, or sale, on any final process issued from
any court in this state, against any person being a resident
of this state and the head of a family. * * * Sixth.
* * * and if the debtor be at the time actually en-
gaged in the business of agriculture, in addition to the
above, one yoke of oxen, or a pair of horses in lieu thereof.
* * * All of which articles hereinbefore intended to
be exempt shall be chosen by the debtor, his agent, clerk, or
legal representative, as the case may be.”” This law ex-
empted from sale on execution “a pair of horses” and left
it to Roberts to choose out of all the horses he owned a
pair he desired to retain. Roberts having done this, the
officer should have released the horses selected.

 Conway requested the trial court to instruct the jury as
follows :

“1. The court instructs the jury that the law in exempt-
ing a team to a person engaged in the business of farming
contemplates a team actually used by him, if he has more
than two horses.

2. The court instructs the jury that a two-year-old colt
is not a horse and is not exempt if the person claiming the
exemption owns horses four years old and over, which he
actually uses in carrying on his business of farming.
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_“3. The court instructs the jury that if the plaintiff
owned a team which he actually used in carrying on his
business of farming, then a two-year-old colt owned by the
plaintiff not used in carrying on his business of farming is
not specially exempt as a team, under the provisions of our
-statate.”

Conway assigns as error the court’s refusal to give these
instructions, There was no error in the refusal of the
<ourt to so charge. It is not a team that the statute ex-
empts, but “a pair of horses.” The statute does not se-
lect, or attempt the selection of what particular horses
shall be exempt, but leaves that to the execution debtor.

Couway also excepted to and assigns as error the giving
of an instruction given by the court as follows: “ The jury
are instructed that the head of a family, being a resident
-of this state, and engaged in the business of agriculture, is
entitled to hold as exempt a pair of horses specially ex-
-empt, in addition to his other exemptions, as provided by
law; and this pair of horses said head of a family may
select himself.” This was correct, and a succinct statement
of the law applicable to the facts of the case.

Conway also assigns as error the refusal of the court to
permit him to prove the value of certain corn and wheat
-alleged to belong to Roberts. We are unable to see how
this evidence was material in this case. It was not denied
that Roberts was the head of a family and a resident of the
state, and engaged in the business of agriculture. He se-
lected the horse in controversy as one of the pair exempt
to him by law, and whether he owned corn or wheat, or
both, and their value, were all immaterial. There is no
error in the record and the judgment of the district court is

AFFIRMED.
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Russell v. Gillespie.

W. O. RUSSELL ET AL. V. ANDREW A. GILLESPIE,
FILED NoVEMBER 21, 1893. No. 4662.

‘Wrongful Seizure and Sale Under Writ of Attachment:
LIABILITY OF SHERIFF: REVIEW. There being no disputed
question of law in this case, and the verdict of the jury being
in all respects in accordance with the evidence, the judgment of
the district court is affirmed.

Error from the district court of Red Willow county.‘
Tried below before CocHRAN, J.

W. 8. Summers, for plaintiffs in error,

J. Byron Jennings, contra.

Racax, C.

This suit was brought in the district court of Red Wil-
low county by Andrew A. Gillespie against W. O. Russell,
the sheriff of said county, and V. Franklin and H. Trow-
bridge, the sureties on said sheriff’s official bond. The
cause of action alleged is that on May 11th, 1889, said
sheriff held an attachment writ sued out before a Jjustice of
the peace, in favor of Studebaker & Welch, against one A.
W. Gillespie, and that by virtue of said writ said sheriff
seized and sold “one bay horse, one set double harness,
and one lumber wagon,” then and there the property of
Andrew A. Gillespie. The answej admitted Russell was
the sheriff, Franklin and Trowbridge were his sureties, the
seizure and sale of the property, and denied the other alle-
gations of the petition, and alleged that the property so
seized was the property of A. W. Gillespie, the defendant
in the attachment suit. The one issue in the case, aside
from the value of the property, was whether Andrew A.
or A. W. Gillespie owned the property seized. The
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plaintiff below had a verdict and judgment, and the sheriff
and his sureties bring the case here for review.

It appears that Andrew A. Gillespie lived in Colby,
Kansas, and A. W. Gillespie was his son living in McCook,
Nebraska. Andrew A. Gillespie, at the request of an-
other son of his, John W, also living in McCook, sent
the property sued for to John W. Gillespie, at McCook,
Nebraska, for him to sell. He rented a barn of one Hart
in McCook, put the property in the same and had A. W,
Gillespie, his brother, take care of it and try to find a
purchaser forit. It appears also that both John W. and A.
W. Gillespie did try to find purchasers for their father’s
property, and offered it at private sale and public auction,
and among other persons to whom they offered to sell it
was the sheriff. The sheriff says he was led to believe the
property seized was A. W. Gillespie’s by his having charge
of it at the barn. When the sheriff took it he was in-
formed that the property was Andrew A. Gillespie’s, and
the evidence shows his title to this property to be clear and
without a shadow of fraud or suspicion. Indeed, it would
seem from the record that the seizure of this man’s prop-
crty was a high-handed outrage. The sheriff knew the day
he seized this property that it did not belong to the de-
fendant; yet, in utter disregard of this old man’s rights,
and in violation of his duties as sheriff, he took a bond
from Studebaker & Welch to indemnify him, and com-
mitted an act of oppression. The sheriff and his sureties
now assign as error that the verdict is contrary to the law
and the evidence. It is not contrary to the law or the evi-
dence, but in perfect actord with both.

It is also insisted that the court erred in refusing to give
to the jury this instruction: “The court instructs the jury
that if you find from the evidence that the plaintiff An-
drew A. Gillespie, at the time and prior to the levy of the
attachment, under which the property described in the pe-
tition was seized and sold, had clothed his son, A. W. Gil-
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lespie, with the possession and apparent ownership of said
property, and that said son was at the time, with the
knowledge and consent of the plaintiff, holdmg himself
out as the real owner thereof, and that the plaintiff per-
mitted him to manage and - deal with -said property as his
own, and the sheriff acted thereon to his injury, that the
plaintiff is estopped to assert his ownership of the property
in dispute, and your verdict will be for the defendant.”
There was no error in refusing this instruction, for the
reason that there was no evidence in the case to which it
was applicable. The plaintiffs in error in their answer did
not plead an estoppel, nor did they prove one. Under the
evidence no other verdict than the one for the defendant in
error could be sustained. There is no error in the record
and the judgment of the district court is

AFFIRMED.

W. O. RUSSELL ET AL. V. JOHN W. GILLESPIE.
F1LED NovEMBER 21, 1893. No. 4660.

Wrongful Seizure and Sale Under Writ of Attachment:
LIABILITY OF SHERIFF: REVIEW. There is no question of law
involved in this case, and the verdict of the'jury being the only
one that should have been rendered on the testimony, the judg- .

ment is affirmed.

ERROR from the district court of Red Willow county,
Tried below before CocHRAN, J.

W. 8. Summers, for plaintiffs in error,

J. Byron Jennings, contra.
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Raean, C.

This suit was brought in the district court of Red Wil-
low county by John W. Gillespie against William O. Russell,
sheriff, V. Franklin and H. Trowbridge, sureties on the
sheriff’s official bond. The cause of action alleged in the
petition is that on the 11th day of May, 1889, the sheriff |
held a writ of attachment issued by a justice of the peace
in favor of Studebaker & Welch and against one A. W.
Gillespie, and that under said writ said sheriff seized
and sold one brown mare and one black horse, then and
there the property of the said John W. Gillespie. The
answer admitted the seizure and sale of the property and
alleged that it belonged to A. W. Gillespie, the defendant
in attachment. John W. Gillespie had a verdict and judg-
ment, and the sheriff and his sureties bring the case here.

The only question litigated below was whether the horses
seized belonged to John W. Gillespie or A. W. Gillespie.
The evidence was substauntially all one way. John W. Gil-
lespietraded an interest in a saloon in Colorado for the horses,
and then took or sent them to his father in Colby, Kansas.
John W. then located in McCook, Nebraska, and then had
these horses brought there. He rented a barn of one Hart
in which to keep the horses, and placed his brother, A. W,
Gillespie, the defendant in the attachmeunt suit, in charge of
them. There is nothing to contradict this evidence. The
sheriff was advised when he seized the horses that they
belonged to John W. Gillespie aud that A. W. Gillespie
had no interest in them. The jury could have right-
fully found only as they did. The sale of this property
by the sheriff was a willful and malicious trespass. There
is no error in the record and the judgment of the district.
court is

AFFIRMED.
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St. Joseph & G. I. R, Co. v. Palmer.

St. JoSEPH & GRAND ISLAND RAILROAD COMPANY V..
DE Wirr W, PaLMER,

FILED NovEMBER 22, 1893. No. 4644,

1. Carriers: INTERSTATE SHIPMENTS: JURISDICTION OF STATE.
CoURTS. The state courts have not lost their Jjurisdietion of the
subject-matter of actions against carriers because of interstate-
shipments by reason of the fact that congress has legislated upomn
the subject.

2. Railroad Companies: CoMMON CARRIERS: CONTRACTS TO.
LiMIT LIABILITY. A railroad company, in the carriage of
goods, is subject to the liability of a common carrier, and must
answer for all losses not occasioned by the act of God or the
public enemy, and cannot in this state by special contract limit.
or relieve itself from this liability.

3. : : : INTERSTATE SHIPMENTS. The fact that.
the contract was for the carriage of goods from a point in this.
state to a point in another state does not change the rule.

ERROR from the district court of Adams county. Tried.
below before GasLix, J.

The facts are stated in the opinion.

J. M. Thurston, W. R. Kelly, and E. P. Smith, for-

plaintiff in error:

The bill of lading was the written contract of the par-
ties. Parol evidence to prove a prior verbal agreement
contradicting its provisions was inadmissible. (Delaney v..
Linder; 22 Neb., 280; Goss v. Lord Nugent, 5 Barn. & A.
[Eng.], 64*; McNish v. Reynolds, 95 Pa. St., 483; Clarke
v. Omaha & 8.W. R. Co., 5 Neb., 322; Hamilton v. Thrall,
7 Neb., 210; Dodge v. Kiene, 23 Neb., 216.)

The court erred in submitting to the jury the question
of the existence of any other contract for the shipment of
the goods than that shown by the written bill of lad-.
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ing. (Taylor v. Fox, 16 Mo. App., 527; Mulligan v. Illi-
nots C. R. Co., 36 Ia., 181; St. Louis, K. C. & N. R. Co.
v. Cleary, 77 Mo., 634; 2 Rorer, Railroads, p. 1319; 3
Wood, Railways, p. 1578, note; Hutchinson, Carriers, pp.
240,241 ; Cineinnati, H. & D. & D. & M. R. Co. v. Pontius,
19 O. St., 222; Hopkins v. 8t. Louis & S. F. R. Co., 29
Kan., 388; Bank of Kentucky,v. Adams FEzxpress Co., 93
U. 8., 175; Norwich Co. v. Wright, 13 Wall. [U.S.],113;
Squire v. New York C. R. Co., 98 Mass., 239; Grace v.
Adams, 100 Mass., 505; Steers v. Liverpool, N. Y. & P.
Steamship Co., 57 N. Y., 1; Long v. New York C. R. Co.,
50 N. Y., 77; Kirklandv. Dinsmore,62 N.Y.,171; Belger
v. Dinsmore, 51 N. Y., 166 ; McMillan v. Michigan S. &
N. I. R. R. Co., 16 Mich,, 79.)

The instructions proceed upon the theory that the con-
stitution prohibits a railroad company in this state from
limiting its liability to its own line. There was no com-
mon Jaw duty in a common carrier to contract to carry
beyond its own line. It had the power at common law to
make a contract by which it was not to be held liable be-
yond its own line. The contract alone fixed the measure
of its duty beyond its own line. The constitution does not
create any new burden not existing in the common law.
At common law and in this country a carrier is not a com-
mon carrier beyond its own line or chartered line of trans-
portation. Any engagement beyond this must be measured
only by the contract it may make in relation thereto. A
railroad company may limit its liability as a common car-
rier to the line of its own road by express contract. (Detroit
& M. R. Co. v. Farmers & Millers Bank of Mlilwaukee, 20
Wis., 130; Mulligan v. Illinois C. R. Co., 36 Ia., 181;
Jones v. Cincinnati S. & M. R. Co., 45 Am. & Eng. R.
Cas, [Ala.], 321; Piedmont Manufacturing Co. v. Colum-
bia & G. R. Co.,19 S. Car., 353; 2 Wood, Railways, p.
1572, and note; Orit v. Minneapolis & St. L. R. Co., 31
N. W. Rep. [Minn.], 519; Hunter v. Southern P. R. Co.,
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13 8. W. Rep. [Tex.], 190; Harris v. Grand Trunk R.
Co., 5 Atl. Rep. [R.1.], 305, and note.)

State interference with the regulation of commerce, in-
terstate in its character, cannot be sustained or upheld.
(Hart v. Pennsylvania R. Co., 112 U. 8., 331; Wabash,
8t. L. & P. R. Co. v. Illinois, 118 U. S., 557; Robbins v.
Shelby County Taxing District, 120 U. S., 492; Leloup v.
Port of Mobile, 127 U. 8., 640; Bowman v. Chicago & N.
W. B. Co., 125 U. 8, 465.)

The court erred in refusing to mark the instruction for
special findings requested by defendant either “given ”
or “refused” before submitting the same to the jury.
(Secs. 54, 56, ch. 19, Comp. Stats.; Tagg v. Miller, 10
Neb., 443 ; Fryv. Tilton, 11 Neb., 456.)

It was error for the court to receive the general verdict,
for the reason that the jury was unable to agree upon the
questions submitted for special findings. (Sec. 293, Code ;
Doom v. Walker, 15 Neb., 339.)

John M. Ragan, contra:

The bill of lading was not the contract entered into for
the shipment of the goods. The contract under which the
parties acted was verbal. The rule forbidding the admis-
sion of parol evidence to contradict or vary the terms of a
written agreement does not apply. The evidence of the
parol contract was competent. (Baker v. Michigan S. & N,
I R. Co., 42 1lL, 73; Mobile & M. R. Co. v. Jurey, 16
Am. & Eug. R. Cas. [U. 8.], 132; Pereira v. Central P.
R. Co., 66 Cal., 92; Bostwick v. Baltimore & O. R. Co.,
45 N. Y., 712; Strohn v. Detroit & M. R. Cb., 21 Wis.,
554 ; Missouri P. R. Co. v. Beeson, 30 Kan., 298.) .

The law of the state in which the contract is made for
the transportation of goods must control as to its nature,
interpretation, and effect. (Mickigan C. R. Co.v. Boyd, 91
111, 268.)

The company having contracted to carry the goods to

34 -
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Grant’s Pass, Oregon, and having accepted part of the
freight, knowing what the car contained, could not limit
its liability to its own line. (Chicago & N. W. R. Co. v.
Monfort, 60 Ill., 175; Wilde v. Merchants Dispatch Trans-
portation Co., 47 Ia., 247 ; Atchison & N. R. Co.v. Wash-
burn, 5 Neb., 117; Missouri P. R. Co.v. Vandeventer, 26
Neb., 222; sec. 4, art. 11, Constitution; sec. 111, ch. 186,
Comp. Stats., 1887 ; Jones v. Voorhees, 10 O., 1{5; Bal-
timore & 0. R. Co. v. Campbell, 36 O. St., 647; Hale v.
New Jersey Steam Navigation Co., 15 Conn., 539; Der-
wort v. Loomer, 21 Conn., 245; Western Transportation
Co. v. Newhall, 24 111., 466 ; Union P. R. Co.v. Murston,
30 Neb., 241; Illinois C. R. Co. v. Frankenberg, 54 IlI.,
88; Adams Fxpress Co. v. Steltaners, 61 Ill., 184; Og-
densburg & L. C. R. Co. v. Pratt, 89 U. S., 123; New
York C. R. Co. v. Lockwood, 84 U. S., 357; Chicago, R.
I & P. R. Co. v. Conklin, 32 Kan., 55; Hannibal & St. J.
R. Co. v. Swift, 12 Wall. [U. 8.], 262.)

A judgment rendered on a special verdict will not be
reversed for a failure to determine one or more of the
issues, if the uncontradicted evidence proves that issue in
favor of the prevailing party. (Williams v. Porter, 41 Wis.,
423.)

The special questions submitted must be so material that
answers to them would establish the case or the defense,
and judgment will not be reversed for the failure of the
jury to answer questions where, if answered, the answers
could not have affected the result. (McDermott v. Higby,
23 Cal., 489 ; Sage v. Haines, 76 Ia., 581; Louisville &
N. R. Co. v. Brice,1 8. W. Rep. [Ky], 483; Osborne v.
Pennsylvania R. Co., 11 S. W. Rep. [Ky.], 207; Seekell
v. Norman, 43 N. W. Rep. [Ia.], 190; Schneider v. Chi-
cago, B. & N. R. Co., 43 N. W. Rep. [Minn.], 783;
Dively v. City of Cedar Falls, 27 Ia., 227; Greenleaf v.
Illinois C. R. Co., 29 Ta., 14; Chicago & N. W. R. Co. v.
Dunleary, 129 Tll., 132.)
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IrvivE, C. >

The plaintiff in error was a railroad company operating-
a line of railroad between St. Joseph, Missouri, and Grand'
Island, Nebraska, and passing through the city of Hastings,.
Nebraska. In December, 1889, certain goods were loaded
into a car at Hastings for shipment to Grant’s Pass, Ore-
gon. These goods consisted of furniture, wearing apparel,
and household goods belonging partly to one Pardee and
partly to one Hart, and of a stock of drugs and drug store
fixtures belonging to the defendant in error, Palmer. The-
goods were carried to Grand Island by the plaintiff in error,.
and there turned over to the Union Pacific Railway Com-~
pany, on the line of whose road the car was wrecked and
no part of the goods was ever delivered at Grant’s Pass..
Pardee and Hart assigned their claim to Palmer, who
brought this suit in the district court of Adams county to.
recover damages for the loss of the goods.

The petition of the plaintiff below, in addition to the
foregoing facts, which are undisputed, pleads, among other
things, that Palmer, Pardee, and Hart entered into a verbal
contract with the defendant to transport said goods and:
property to Grant’s Pass and there safely deliver them in.
ten days in consideration of the sum of $200, and that
after the goods were loaded into the car a paper was pre-
sented to Pardee for signature, and he signed it, believing it
to be a receipt and in ignorance of certain clauses therein
contained ; that after the goods were turned over to the rail-
road company for shipment, and the freight of $200 paid,
the railroad company’s agent stated to the owners that the.
$200 might not be enough to pay the freight and extorted
from the owners a promise that in case the freight should
exceed $200, they would pay the excess; that the paper
referred to was not the contract of shipment, but that the-
contract was as first stated, and that the contents and limi-
tations of the paper were fraudulently concealed from .the-
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owners of the goods. The paper referred to was in fact a
bill of lading, and the clauses in regard to which fraud was
alleged were two: The first was that the railroad company
assumed no liability beyond the end of its own line; that
is, at Grand Island, Nebraska. The other is as follows:
“Qne car emigrant outfit O. R. Rel’d yal. of $5 per cwt.
in case of total loss. 8. L. & C.”

The answer, so far as it is material, may be analyzed as
follows: First—That the railroad was engaged in the
business of interstate commerce, and that this was an inter-
state shipment and not within the jurisdiction of the state
courts. Second—That the bill of lading constituted the
contract between the parties; that the first provision quoted
exempted the defendant beyond the end of its own line,
and that there was no fraud or concealment. Further, that
the somewhat cabalistic letters and words quoted from the
bill of lading meant and were understood to mean owner’s
risk released to the value of $5 per cwt. in case of total
loss, and that the shippers were to load and count the goods.
Third—That the contract between the parties contemplated
merely the shipment of an emigrant outfit, which was under-
stood to mean household goods alone, and that the stock
of drugs was fraudulently loaded into the car; the estab-
Jished rate on a car containing drugs being very much
greater than the established rate on an emigrant outfit.
Fourth—That under the interstate commerce law false
representations as to the contents of the package, with the
consent and connivance of the carrier or its agent, are con-
stituted a misdemeanor and bar the plaintiff from relief.

The evidence upon the part of the plaintiff tends to
show that Pardee and Hart went to the agent of the com-
pany at Hastings, stating to him that they wished to ship
their household goods and stock of drugs, and asked him
for the rate to Grant’s Pass upon the car load; that the
agent informed them that the rate would be $200, and
that there would be nothing to pay at the other end of the
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line; that thereupon the goods were loaded upon a car fur-
nished by the railroad company for that purpose; that after
the loading was complete, Pardee and Palmer went to the
agent for the bill of lading; that the agent then told them
that inasmuch as the drugs had been loaded upon the car,
he was not sure that $200 would pay the freight, but that
he would mark upon the bill of lading a receipt for the
$200, to apply on the freight, and if there was more to pay
it must be paid at the other end; that they consented to
this, because there was no other course left open to them;
that the bill of lading was then handed to them, and Par-
dee signed it, none of the owners reading its conditions or
having his attention called thereto.

Upon the part of the railroad company the testimony
tends to show that at the first interview nothing was said
about the stock of drugs, but that when Pardee came for
the bill of lading the agent told him that he would not
give him a clear bill of lading for he had reason to believe
that “ there was other stuff in the car besides household
goods,” but would accept $200, to be applied, the owners
to pay the difference at the other end; that Palmer then
handed him $200, and Pardee signed the bill of lading in
duplicate.

The case was submitted to the jury under long instruc-
tions, the general effect of which was to submit the ques-
tion as to whether the oral agreement pleaded or the bill
of lading constituted the contract between the parties;
further, to instruct the jury that under the laws of this
state no limitations upon the liability of a common carrier
could be imposed except upon proof that such limitations
had been called to the attention of the shipperand by him
expressly assented to, and submitting to the jury whether
or not attention had been called to the limitations and as-
sent obtained. There was a verdict for the plaintiff in the
sum of $5,461.53.

1. The question of jurisdiction was first raised by de-
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murrer to the petition and then by answer. The theory of
the railroad company in this regard seems to be that the
shipment being from one state to another, it became subject
solely to the laws of the United States. If that were so,
it would not oust the court of jurisdiction. It would only
determine upon what principles of law the rights of the
parties wonld depend. The record shows that an attempt
was made to remove the case to the federal court ; that the
court refused to order the removal. Nevertheless, it would
appear that an order of removal must have been obtained
from some source, for there is in the record an order of the
federal court remanding the case to the district court of
Adams county. These proceedings are a part of the law
-of the case and conclusively determine the question of ju-
risdiction in favor of the plaintiff.

2. The questions of law in regard to the transaction are
discussed in the briefs under a number of heads relating to
objections to the evidence and to the instructions of the
court. To state each in its order would consume much
space, and a detailed consideration is unnecessary, for the
reason that all these exceptions and assignments of error
relate to a very few main questions. Great stress is laid
apon the point that the bill of lading must be treated as
the conclusive evidence of the contract between the parties,
and that parol evidence was not admissible to show a prior
verbal contract contrary to the terms of the bill of lading.
Iu this connection it is also urged very strenuously that
the court erred in submitting the question raised by this
-evidence to the jury. Further, it is urged that the instruc-
tions of the court are conflicting ; and still further, that the
limitations imposed by the bill of lading upon the carrier’s
{iability are, upon principles of common law, valid obliga-
tions, and that they must be enforced in the absence of
actual misrepresentations or concealment, which it is con-
tended the evidence does not establish. Numerous author-
ities are cited upon both sides upon these points. A single
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consideration disposes of all of these questions. Under
the law of Nebraska, whatever the law may be elsewhere,
it is beyond the power of a common carrier, by such pro-
visions as appear in the bill of lading, assuming i to be
the contract of the parties, to so limit its liability.

In Atchison & N. R. Co. v. Washburn, 5 Neb., 117, it
is said: “The common law fixed the degree of care and
diligence due from railroad companies as common carriers,
and a failure to exercise this care and diligence is negli-
gence, without any legal distinction as being gross or or-
dinary; and the better rule of law, sustained by the weight
of authority, is that it is against the policy of the law to
allow stipulations which will relieve the company from the
exercise of that care and diligence, or which, in other
words, will excnse them for negligence in the performance
of that duty.”” This case arose before the constitution of
1875 went into force. By article 11, section 4, of that
constitution, it is provided that “the liability of railroad
corporations as common carriers shall never be limited.”
While the writer might, if the question were a new one,
construe this provision as simply a restriction upon the
legislature against the limitation of carriers’ liabilities by
law, and not as preventing such limitation by special con-
tract, the question is no longer an open one and has other-
wise been determined. In Missouri P. R. Co. v. Vande-
venter, 26 Neb., 222, by contract the railroad company
sought to relieve itself from liability for injury to live
stock unless notice in writing were given before the removal
of the stock from its place of delivery. This provision of
the constitution was there considered and discussed. The
court, speaking through Judge CoBs, says: “So I conclude
that the object and intent of the convention in proposing,
and of electors in adopting, this provision of the constitu-
tion here referred to was to put it out of the power of rail-
roads, as common carriers, to limit their liability as such
by special agreements with shippers, and thus remove
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from their officers and agents all temptation to effect such
exemption from liability, and the loss and damage to prop-
erty which might of necessity follow the release of their
responsibility and that of their agents therefor. (See Atchi-
son & N. R. Co. v. Washburn, 5 Neb., 117, a case which
arose under the old constitution, but heard in this court
under the new.)” In addition to this constitutional pro-
vision, section 111 of chapter 16, Compiled Statutes, pro-
vides that “any railroad company receiving freight for
transportation shall be entitled to the same rights and be
subject to the same liabilities as common carriers.” This is
a portion of the general incorporation act under which the
plaintiff in error derives its existence as a corporation.
Compiled Statutes, chapter 72, article 1, section 5, provides:
“No notice, either express or implied, shall be held to
limit the liabilities of any railroad company as common
carriers, unless they shall make it appear that such limita-
tion was actually brought to the knowledge of the opposite
party and assented to by him, or them, in express terms,
before such limitation shall take effect.” This section was
discussed by the court in Union P. R. Co. v. Marston, 30
Neb., 241, and held to apply to just such a case as this,
where the limitation was contained in a bill of lading
which the shipper alleged was given after the making of
an oral contract for shipment. Irrespective, then, of the
question as to whether there was an oral contract, or
whether such oral contract or the bill of lading constituted
the final arrangement between the parties, the law of this
state is settled that a common carrier cannot, even by the
terms of an express contract, relieve itself of its common
law liability.

It is said that at common law the common carrier is not
liable for loss, in the absence of special contract, beyond
the point at which it delivered the goods to a connecting
carrier. To this it should be added that the contract of the
shipper was with the carrier first receiving the goods, and
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if such carrier undertook to deliver the goods at their des-
tination, even though it contemplated doing so through
intermediate carriers, it assumed a liability of such charac-
ter for every part of the route. Many cases hold that re-
ceiving goods marked for a point beyond the end of the
receiving carrier’s route is evidence of a contract to deliver
them as marked. In this case the bill of lading was exe-
cuted in duplicate. In one of the copies the destination was
left blank; in the other the language was: “ Received of
Palmer & Pardee the following described package, in ap-
parent good order, marked and consigned as noted below,
contents and value unknown, to be transported to Grant’s
Pass, Or., and delivered at the railroad depot at that point.””
Both copies in writing show that the goods were consigned
to Pardee at Grant’s Pass, Oregon. The negotiations as to
the freight were, according to the uncontradicted testimony,
with a view to prepayment all the way through. Hastings
was only twenty-four miles from Grand Island, where the
car was delivered to the Union Pacific; and the $200 re-
ceived by the railroad company, if not intended as a full
prepayment of the freight to Oregon, was certainly intended
to apply on the freight throughout the whole distance.
There is no possible view of the evidence from which it
could be inferred that the railroad company had only con-
tracted to deliver the goods to the next carrier.

3. The plaintiff in error seeks to avoid the effect of these
constitutional and statutory enactments and judicial con-
struction by pleading and arguing the effect of the act of
congress known as the ‘“interstate commerce law” and
amendments thereto. The particular provision relied npon
is from the act of 1889, as follows: ‘“Any person, or any
officer or agent of any corporation or company, who shall
deliver property for transportation to any common carrier
subject to the provisions of this act, or for whom, as consignor
or consignee, any such carrier shall transport property, who
shall knowingly and willfully, by false billing, false classi-
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fication, false weighing, false representations of the contents
of the package, or false report of weight, or by any other
device or means, whether with or without the consent or
connivance of the carrier, its agent or servant, obtain trans-
portation for such property at less than the regular rates
then established and in force on the line of transportation,
shall be deemed guilty of fraud, which is hereby declared
to be a misdemeanor, and shall, upon conviction thereof,
in any court of the United States of competent jurisdiction
within the district within which such offense was committed,
be subject, for each offense, to a fine of not exceeding $5,000,
or imprisonment in the penitentiary for a term not exceed-
ing two years, or both, in the discretion of the court.”
Conceding that the construction of such acts into misde-
meanors should render the contract contrary to pablic
policy to such an extent as to deprive the shipper of his
remedy against the carrier, the evidence wholly fails to
make out a case within the section quoted. Whatever false
billing there may have been was by the company itself, as
all the evidence shows that the agent knew before the car
was moved after loading that it contained articles other
than household goods. Under the most favorable con-
struction of the evidence on behalf of the railroad com-
pany, if there was any false representation as to the
contents of the “package,” its true contents were known
before the railroad company took charge of the car, and an
agreement was made for the payment of any additional
freight by reason of the introduction of drugs into the car.
We cannot see, therefore, how this section, conceding it to
have the effect claimed for it by plaintiff in error, could
affect the right of recovery. To give it such effect would
be to declare that the section quoted absolutely protects a
railroad company from liability in any case where the
shipper uses general terms in describing the goods to the
carrier or agent, and the agent paraphrases such language
into a technical phrase and such phrase does not correctly
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describe the goods, or where the carrier’s agent, of his own
volition, makes false statements of the character of the
shipment, The section referred to was chiefly designed as
a restriction upon the carrier. Its whole aim was to pre-
vent false billing or false representations in order to conceal
discriminations in favor of particular shippers. It was not
intended, and should not be construed, as a means of re-
lieving a carrier from liability because its own agents have
committed an error,

But it is argued that upon general grounds the whole
subject-matter of interstate transportation was by the con-
“stitution placed within the power of congress, and that
congress, having enacted the interstate commerce act,
assumed such jurisdiction and thereby nullified existing
state laws; that not only the acts of congress must be
treated upon these subjects as the supreme law of the land,
but that the decisions of the federal courts must be ac-
cepted as the final statements of thelaw, prevailing against
state statutes and state decisions. Without discussing the
question as to whether the federal decisions are opposed to
the constitutional and statutory provisions of this state re-
ferred to, it is sufficient to say that we cannot accept the
theory of the railroad company as above outlined. It is
admitted in the pleadings that the company is a corpora-
tion organized under the laws of the state of Nebraska.
The time of its organization does not appear, but the
statutory provisions date from the very earliest period of
the state’s history. One statute quoted above is a portion
of the general incorporation act relating to railroads, the
act under which this company derives its right to exist.
To say that an act of congress, especially one not in express
terms contrary to these provisions, shall be given the effect
of nullifying them would be to say that this state must
cease to exercise its sovereign power of creating corpora-
tions for railroad purposes, else it must content itself with
creating such corporations absolutely untrammeled by con-
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ditions, or permit them to exist subject only to such con-
ditions as the congress of the United States may see fit to
impose. While this state forms a constituent part of the
Union under its present constitution, this court should
never yield its consent to such a doctrine. If such be the
law, it must be declared by another tribunal; and in case
it should be so declared, the exercise by the state of its
sovereign power of creating such corporations should, from
every motive of self-preservation, cease.

4. In addition to the general verdict rendered by the
jury there was an attempt to have certain special findings
returned. One of the errors assigned is the refusal of the
court to mark upon the margin of the submission of those
findings the word “given.” If the submission of these
findings amounted to an instruction the objection would be
purely technical, and the refusal of the court to use the
word “given” could not operate to the prejudice of the
plaintiff in error. Instead of marking the submission
given, the court made a note as follows: “As I have said
in the attached submission, I submit these special findings
for you to pass upon; and, in the opinion of this court, it
would be the grossest kind of error to attempt to control
your discretion in passing on these special findings.” There
also appears to have been indorsed upon the questions sub-
mitted a quotation of that portion of the statutes whereby
it is permitted to the jury in its discretion to return a
general or special verdict. Of the special questions sub-
mitted the first related to the value of the goods at Hast-
ings and was answered. The second related to the valuc
of the goods at Grant’s Pass, Oregon, at the time when
they should have been received there. In answer to this
the jury stated: “ We do not know.” The other questions
related to the freight rates under different circumstances.
All these questions were answered: “ We do not know.”
By the instructions the jury was told that if it should find
for the plaintiff, the verdict should be for the market value
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of the goods at Grant’s Pass at the time they should have
been there delivered, together with interest. The second
question submitted was material to the case. The others
were entirely immaterial, and the discharge of the jury
without answering them was in no way prejudicial. It is
urged, however, that when the jury answered that they did
not know the market value of the goods at Grant’s Pass,
it, in effect, stated that it was unable to fix the meas-
ure of damages and that the general verdict could not,
therefore, have been founded on the evidence and in obe-
dience to the instructions. But under the evidence given
as to the value of the goods at Grant’s Pass, no verdict
less than that returned could be sustained. There is evi-
dence tending to show that the value of the goods at Hast-
ings was less than the value marked upon an inventory of-
fered in evidence, and one witness testified that the goods
-were worth no more at San Francisco than at Hastings,
but there is nothing to show that he even had any knowl-
edge of the value at San Francisco. The only competent
evidence of the value of the goods at Grant’s Pass, Ore-
gon, fixes it at more that $7,000; so that the verdict ren-
dered could not have been affected by any findings based
upon the evidence in answer to the special question sub-
mitted.

Some of the instructions do not state the law correctly.
Some of them are apparently conflicting, but in any view
of the evidence, for the reasons already stuted, no verdict
different in character or less in amount could be sustained.
The judgment is therefore

AFFIRMED.

RaaaN, C., took no part in the consideration or decision
of this case.
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Lixp NeLson v. CoLoNEL J. HIaTr.
FiLEp NovEMBER 23, 1893. No. 5224.

G00d-Will: SALE: BREACH OF CONTRACT: DAMAGES. A party
sold his business and the good-will of the same to another, and
agreed not to do a general business at that point. He violated
bis agreement, and engaged in business at the place named.
The matter was then submitted to arbitration, and an award
made assessing damages and restraining the vendor from again
doing business at that place. Afterwards he carried on business
at the place named. Held, That the purchaser was entitled to
compensation for a violation of the agreement, and the damages.
could not be considered excessive.

ERROR from the district court of Gage county., Tried
below before BroaDY, J.

Griggs, Rinaker & Bibb, for plaintiff in error, cited:
Holmes v. Boydston, 1 Neb., 346; French v. Ramge, 2
Neb., 254; Sycamore Co. v. Sturm, 13 Neb., 215; Bridges
v. Lanham, 14 Neb., 369; Dewer, T. & G. R. Co. v.
Hutchins, 31 Neb., 572.

Hardy & Wasson, contra.

MaxweLL, C. J.

This is an action for a breach of tlie following agreement:

“This agreement, entered into this 22d day of August,
1889, by and between Lind Nelson and C. J. Hiatt, wit-
nesseth: That the said Lind Nelson, for and in considera-
tion of the covenants to be performed by C. J. Hiatt, do
promise and agree not to buy hogs or cattle to ship from
this place of Odell, Gage county, Nebraska, except said
Lind Nelson has a part of car load of cattle to ship, then
said Nelson has the privilege to buy to fill said car and
ship the same. This agreement to be in force so long as
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C. J. Hiatt is in the business of buying and shipping from
Odell, and no longer. Linp NErsox.
“C. J. Hiarr.

“Witness: MAT Brooks.”

The price paid by Hiatt seems to have been $1 ,000.
Lind seems to have continued to purchase stock in violation
of the agreement, and the parties submitted the matter to
arbitration, the award being as follows :

. “ BEATRICE, NEB., June 11, 1890.

“We, the undersigned arbitrators in the case of C, J.
Hiatt v. Lind Nelson, find :

“l. That above named defendant shall pay all court
costs and the costs of this arbitration.

2. That said defendant Lind Nelson shall pay thesum
of $125 to the plaintiff C. J. Hiatt, as damages in full to
date. ]

3. That the defendant Lind Nelson shall hereafter ab-
stain from engaging, either directly or indirectly, in the
business of buying and shipping hogs or cattle at the vil-
lage of Odell, Gage county, Nebraska, in accordance with
the articles of agreement entered into on the 22d day of
August, 1889, by and between above named plaintiff and
defendant.

“In witness whereof, we have hereunto set our hands.
this 11th day of June, 1890. L. E. WALKER,

“G. L. CoLg,
“E. C. SALISBURY,
“Arbitrators.”

After this award was made the plaintiff continued to
purchase stock in violation of his agreement, and this ac-
tion was brought to recover for the damages.

In his answer to the petition the defendant below, Lind
Nelson, alleges:

“1. That he admits that on August 22d, 1889, he en-
tered into the written agreement with plaintiff set forth in
plaintiff’s petition as Exhibit ¢A.’
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“2. That there was no consideration for the said con-
tract; that the property sold by defendant to plaintiff was
well worth the sum paid by plaintiff to defendant at said
time.

3. That prior to and ever since the 11th day of June,
1890, the said plaintiff quit and ceased the business of buy-
ing and shipping of cattle and hogs from Odell, Gage
county, Nebraska.

“4, That he denies each and every allegation in the
first cause of action in said plaintiff’s petition contained
not herein expressly admitted or denied.”

The second cause of action was withdrawn from the jury
and need not be considered.

The principal errors relied upon are that the damages are
excessive, and that the verdict is not sustained by suffi-
cient evidence. These are considered together in the plaint-
iff in error’s brief and will be so-considered here.

Hiatt testified as a witness in his own behalf as follows:

Q. Are you the party that made the contract, Exhibit
A, attached to the petition, with Mr. Nelson?

A. Yes, sir.

Q. You may now state what you purchased of Mr.
Nelson under that contract, and what you paid for it.

A. T purchased his shipping yard and scales, and there
was an old corn-crib in the yard and a shanty for a kind of
office he had there, he had been using it for a hog pen part
of the time, and the good-will of the business.

Q. What did he say to you in regard to the value of
his business?

A. He said his business was worth $100 a month. He
said the reason he wanted to sell

Q. (By Mr. Bibb.) Was there any written contract
of sale between you—any written bill of sale?

A. Yes, he gave e a deed to the land.

Q. This contract was in writing, then?
A, Yes.
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How much did you pay him, by the way?

I paid him the sum of $1,000.

When did you take possession of the property?

. Some time in August, 1889.

How long after you made the contract?

. The next day.

Then what did you do there‘?

Well, I was living on the farm at the time,

You may state whether or not you continued in
business there up to the time you commenced the first ac-
tion in the case of Hiatt v. Nelson. What business were
you engaged in?

A. T was shipping from Odell,

Q. Shipping what?

A. Cattle and hogs.

Q. How did you get them to ship ?

A. I bought them of farmers.

Q. Now, skip down to the 11th of June, 1890. What
occurred about the 11th of June, 1890, after the com-
mencement of the suit?

A. I got word that our suit was set for a certain day,
and Nelson came to me and wanted to settle before we
came up. I asked him how he wanted to settle, and he
said he wanted to leave it to arbitrators; and I asked him
who he wanted to pick for as arbitrators, and he said we
would take three men out of the Masonic lodge at Odell.
I objected to it. I told him I didn’t want to mix any of
our members up in the business, but was willing to go to
Beatrice and pick men within the lodge there, and we agreed
to it and came.

Q. What was done after you got here?

A. Well, we chose arbitrators,

Q. Do you know who they were?

A, L. E. Walker, G. L. Cole, and a Mr. Steele—I for-
got his first name. Any way, he couldn’t serve, and we
chose Mr. Salisbury in his place.

35

OrOPOPOPD



482 NEBRASKA REPORTS. [Vor. 38

Nelson v. Hiatt.

Q. Was there any written obligation made before this
was arbitrated ?

A, Yes.

Q. On the 11th day of June, 1890, what business were
you engaged in? '

A. Engaged in the shipping business,—live stock, from
Odell, Nebraska.

Q. How long had you been engaged in the business
prior to that time at that place?

A, Since August.

Q. At the time of making that contract?

A. Yes, sir.

Q. State what year it was that you made the contract to
commence business.

A, In the year 1889,

Q. And the 11th of June you were engaged in the same
business up to January first?

A, Yes.

Q. Go on and tell the court how you were engaged in
business, and what you were doing from that time up to
January, 1891,

A. I was shipping hogs and cattle from Odell to market.

Q. Where did you get them to ship?

A. T bought them from farmers in that county.

Q. State to what extent you were engaged in it.

A. T was engaged in it all the while. I put in all my
time to that business, and have ever since I bought the
business.

Q. What was defendant Nelson doing from the 11th of
June, 1890, up to the 17th of January, 1891?

He was engaged in the same kind of business,
Wihiere?

At Odell.

In this county ?

Yes.

Where did he get his stock to ship?

LPOPLOPF
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A. Well, he got part of them from the same men that I
got mine of, and different farmers around.

Q. How did he get them of the farmers?

A. I suppose he bought them.

Q. Now, he duaring this time was carrying on business
there in competition with you?

A. Yes, he was.

Q. Tell how that affected you in regard to your buying.
Go on and tell the jury.

A. Whenever he got a chance to overbid me on any-
thing he would go and buy it regardless of the market. If
I had bid on a bunch of stock all the market would afford, if
the same men gave him a chance to bid he would go and
buy it, to keep me from buying it, regardless of the market.

Q. State whether or not he compelled you to bid for
stock more than it was worth. How did that affect your
buying?

A. It caused me to have to pay more for stock than I
could afford to and ship them to get my money back. It
caused me to lose money in buying.

Q. How has his buying there in competition with you
affected your business and trade?

A. Well, it has taken off the profit of the business. He
caused me to ship a good many less stock than I would if
he hadn’t been in the business.

Q. How has what you had to pay for stock there,—has
it been increased ?

Q. You may state how in particular circumstances or
cases that you know of, where he has bought stock from
under you and caused you to bid more for it than it was
worth ?

A. There has been quite a number ot acses, and I be-
lieve it was the 5th of November I went out and bought a
car load of hogs, and he came along behind me and went to
every man I bought of and offered them ten cents more a
hundred than I bid for them, and told the men they were
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worth that to ship. When they came in with the hogs
they wanted me to give the rise on the market, and I told
them I bid all T could afford to pay and ship them, and I
showed them the market, and I don’t think there was a
man but was satisfied to let me have the hogs, except one
man, Payne, who told me if he could not get any more
when he brought them in he would let me have them.
Nelson paid him sixty cents, and I bid $3.50. That was
the only load of hogs he got out of the car load I bought.

Q. Where did he keep himself; where did he stay dur-
ing this time?

A. Hestaid on the street and riding around the country.

Q. What was he doing there?

A. Bidding on stock and buying and shipping.

Q. To what extent did he buy and ship?

A. T dov’t know just how many car loads he bought aud
shipped. He was shipping right along,—he and Raney.
He had a partner, and one would go one way and the other
the other.

Q. How has it affected the business there at Odell as
regards the business being profitable or not?

A. Well it has affected it so there has been no money in
it to me.

Q. Now you are acquainted with the extent of that busi-
ness at Odell, buying and shipping hogs that come in at
that point, are you?

A. Yes, sir.

Q. You say at the time you made the contract and
bought him out he told you how much the business was
worth per month?

A. He told me there was about $100 a month in the
business.

Q. How much have you been damaged for the seven
months from June 11, 1890, to January 17, 1891, by rea-

son of his buying and shipping hogs at Odell in competi-
tion with you?
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Q. How much under ordinary circumstances, were not
Mr. Nelson purchasing and shipping hogs and cattle from
Odell, would the business have been worth from that par-
ticular month, from the 11th day of June to the 17th of
January?

A. I think it would have been worth $100 a month to
me if he hadn’t been buying against me.

The material facts above set forth are not denied. The
testimony thus proves, without contradiction, that the plaint-
iff in error, having sold his business and the good-will
thereof to the defendant in error, with an agreement not to
do business at that point, deliberately violated his agree-
ment,

In Carey v. Gunnison, 17 N, W. Rep., 885, the supreme
court of Towa thus speaks of good-will: “ The good-will
connected with the establishment of any particular trade
or occupation may be the subject of barter and sale. Itis
a valuable right, and if it be unlawfully destroyed or taken
away, the law will award compensation to the injured
party. It is defined to be ¢ the advantage or benefit which
_ is acquired by an establishment beyond the mere value of
the capital, stocks, funds, or property employed therein, in
consequence of the general public patronage and encourage-
ment which it receives from constant or habitual customers
on account of its local position or common celebrity, or rep-
utation for skill, affluence, or punctuality, or from other
accidental circumstances or necessities, or even from ancient
partialities or prejudice” (Bouv., Law Dict.; Story, Partn.,
sec. 99.) We do not understand that counsel for defend-
ant claims that what may be properly called ¢ good-will” is
not the subject of contract, and that one acquiring it may
not maintain an action for- its deprivation. Bat he insists
that that for -which defendant seeks to recover in this action
is not properly good-will, but rather profits of trade. The
distinction between the two is obvious. Profits are the
gains realized from trade; good-will is that which brings
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trade. A favorable location of a mercantile establish-
ment, or the habit of customers to resort to a particular lo-
cality, will bring trade. Thisadvantage may be designated
by the term ¢good-will.” What the trader gains from the
trade so acquired are profits. If by any means customers
are driven from a particular locality to which they resort
for trade, it is plain that the trade loses that which we
have described as good-will.”

In Churton v. Douglas, Johns. Eng. Ch., 174, it is said:
“ It was argued that in Shackle v. Baker, 14 Vesey, 468,
Cruttwell v. Lye, 17 Vesey, 335, and Kennedy v. Lee, 3
Mer., 452, Lord Eldon has laid down the principle that an
assignment of the ¢ good-will” of a trade, simpliciter carries
no more with it than the advantage of occupying the prem-
ises which were occupied by the former firm, and the chance
you thereby have of the customers of the former firm being
attracted to those premises. But it would be taking too
narrow a view of what is there laid down by Lord Eldon
to say that it is confined to that. ¢Good-will,’ I apprehend,
must mean every advantage, every positive advantage, if I
may so express it, as contrasted with the negative advan- -
tage of the late partner not carrying on the business himself,
that has been acquired by the old firm in carrying on its
business, whether connected with the premises in which
the business was previously carried on, or with the name of
the late firm, or with any other matter carrying with it the
benefit of the business. When Lord Eldon, in speaking
of a nursery garden or a locality which the customers
must frequent to look at the plants or other things, and
when Sir Thomas Plumer, in another case, in speaking
of a retail shop which a person must enter in order to
buy the goods there exposed, they are only, as it appears
to me, giving those as illustrations of what good-will is.
But it would be absurd to say that where a large whole-
sale business is conducted, the publicare mindful whether it
is carried on at one end of the Strand or the other, or in
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Fleet street, or in the Strand or any place adjoining, and
that they regard that and do not regard the identity of the
house of business, namely, the firm.”

In Sheppard v. Boggs, 9 Neb., 257, and Wallingford v.
Burr, 17 Neb., 137, this court held that the good-will of a
business was an element of value which was the subject of
sale in connection with the sale of the business. In the case
at bar the plaintiff in errorsold his business with the good-
will to the defendant in error for $1,000, and was paid the
consideration. One provision of the agreement was that
he was not to do business at that point. He also reported
that the business was worth $100 per month. He engaged
in business again at Odell, in violation of his contract, and
evidently sought to break up the business of the defend-
ant in error. Thus, after a number of farmers had sold
their hogs to the defendant in error for as high a price as
the market would bear, the plaintiff in error came in and
offered the sellers a greater price. The évident object was
to create dissatisfaction and injure the defendant in error’s
business. The plaintiff in error complains that he made
no money in the purchase of stock during this time.

. This merely corroborates the testimony of plaintiff below,
that he was paying all that the market would bear, and
that the defendant in error frequently offered more. The -
latter was clearly in the wrong. He not only violated his
agreement, but the award of the arbitrators, and we cannot
say that the damages are excessive. They do not amount
to $50 per month. The plaintiff in error should do busi-
ness at some other point, or else repurchase the business
from the defendant in error. Honesty and fair dealing re-
quire him to adhere to his contract. Upon the whole case
there is no material error in the record, and the judgment is

AFFIRMED,
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UnioN Stock YARDS CoMPANY oF OMAHA v. CHARLES
M. CoNOYER, ADMINISTRATOR.

FiLEp NovEMBER 28, 1893. No. 5417.

1. Negligence: DEFECTIVE APPLIANCES: NOTICE: PLEADING.
‘Where an action is brought by an administrator against a stock
yards company for the death of a switchman, caused by defects
in the railway track, it is unnecessary to allege in the petition
that he had no knowledge of these defects. That is a matter of
defense which, to admit proof, must be pleaded.

2. Admission of Evidence. There wasno error in the admission
of evidence.

3. Motion to Direct Verdict for Defendant: EvIDENCE.
‘Where at the close of the testimony of the plaintiff a motion is
made by the defendant to instruet the jury to return a verdict
for the defendant, every fact alleged in the petition which there
was testimony tending to prove will, for the purpose of the mo-
tion, be considered as proved; and if the testimony as a whole
shows a liability of the defendant to the plaintiff the motion
should be overruled.

4. Instructions, No error in giving or refusing instructions.

ERrror from the district court of Douglas county. Tried
below before KEYSOR, J.

The opinion contains a statement of the case.

Breckenridge, Breckenridge & Crofoot, for plaintiff in
error:

A petition in an action to recover for personal injuries,
where the person injured sustains the legal relation of a
servant to the person sought to be charged, must show that
plaintiff or the injured person did not know, or bad no
reasonable means of knowledge, and that the defendant did
know, or should have known, of the danger or defect caus-
ing the injury. (Bogenschutz v. Smith, 1 S. W. Rep. [Ky.],
578, 3 S. W. Rep., 800; Louisville N. A. & C. R. Co. v.
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Sanford, 19 N. E. Rep. [Ind.], 770; Louisville N. A. & C.
R. Co. v. Corps, 24 N. E. Rep. [Ind.], 1046 ; Philadelphia
& R. R. Co.v. Hughes, 13 Atl. Rep. [Pa.], 288; Nozfolk
& W. R. Co. v. Jackson’s Admr., 8 S. E. Rep. [Va.], 370;
(Minty v. Union P. R. Co., 21 Pac. Rep. [Idaho], 663;
Mad River & L. E. R. Co. v. Barber, 5 O. St., 541; Buz-
zellv. Laconia Mfg. Co., 48 Me., 113 ; Hayden v. Smithville
Mfg. Co., 29 Conn., 548 ; International & G. N. R. Co. v.
Doyle, 49 Tex., 190; Beach, Contributory Negligence, sec.
123; Wood, Master and Servant, sec. 414; 2 Thompson,
 Negligence, p. 1052; Black, Proof and Pleading in Acci-
dent Cases, secs, 18, 21.)

Mahoney, Minahan & Smyth, contra:

It is unnecessary for the servant to plead and prove want
of knowledge of the defect. (Mayes v. Chicago, R. I. & P.
R. Co., 63 Ia., 562; Wells v. Burlington, C. B. & N. R.
Co., 56 Ta., 520; Hulehan v. Green Bay, W. & St. P. R.
Co., 58 Wis., 319, 68 Wis., 520 ; Dorsey v. Phillips & Colby
Construction Co., 42 Wis., 583; Cummings v. Collins, 61
Mo., 520; Dale v. St. Louis, K. C.& N. R, Co., 63 Mo., 455;
Flynn v. Kansas City, St. J. & C. B. R. Co., 78 Mo., 195;
Colbert v. Rankin, 72 Cal., 197 ; Sanborn v. Madera Flume
& Trading Co., 70 Cal., 261 ; Snow v. Housatonic R. Cb.,
8 Allen [Mass.], 441 ; Missouri P. R. Co. v. Lee, 7 S. W.

Rep. [Tex.], 857; Pidcockv. Union P. R. (Co., 1 L. R. A.
[Utah], 131; Shanny v. Androscoggin Mills, 66 Me., 420;
Unotilla v. Duluth Lumber Co., 33 N. W. Rep. [Minn.],
551; Smith v. Peninsular Car Works, 27 N. W. Rep.
[Mich.], 662; Siouz City & P. R. Co.v. Finlayson, 16 Neb.,
578 ; Stevens v. Howe, 28 Neb., 547 ; Village of Orleans v.
Perry, 24 Neb., 831.)

MaxweLL, C. J.

This is an action brought by the defendant in error
against the plaintiff in error to recover for the death of
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W. J. McAnnelly, caused, it is alleged, by the negligence
of the plaintiff in error. On the trial of the cause the
Jjury returned a verdict for $5,000 in favor of the defend-
ant in error and made special findings as follows :

“The jury are directed to make the special findings in
answer to the following interrogatives :

“1. What was the condition of the track at the point
where the forward trucks of the next to the last car in the
train left the rails ?

“A. Covered by coal and cinders and other rubbish.

“2. Did the defendant know the condition of the track -
as it was on the morning of the accident ?

“A. Not known.

“3. Did Mr. McAnnelly have knowledge, or means of
knowledge, of the condition of things at the place where
the accident occurred ?

“A. Not known.

“4. What caused the forward trucks of the car next to
the last one to jump the rails?

“A. Cinders and coal.

“5. Was or was not the death of Mr. McAnnelly acci-
dental ?

“A. It was not accidental.

“6. How did Mr. McAnnelly come to be thrown under
the cars? :

“A. It was caused by the jar received from the trucks
leaving the rails.

“7. What caused the death of Mr. McAnnelly ?

“A.. He was crushed beneath the cars.”

A motion for a new trial was overruled and judgment
entered on-the verdict.

1. The principal ground of the action is that the death
was caused by the defective condition of the track, and it
is objected by plaintiff in error that there is no allegation
in the petition that the deceased “did not know, or had
any means of knowledge, of the defective condition of the
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track complained of.” These facts are a matter of defense
and need not be alleged or proved in the first instance.
This question was before the supreme court of Iowa in
Mayes v. Chicago, R. I. & P. R. (Co., 14 N. W. Rep.,
342 and Wells v. Burlington, C. R. & N. R. Co.,9 N. W.
Rep., 364, and it was held to be a matter of defense, and
unless pleaded by the defendant, proof could not be given
on that point. There are many other cases sustaining the
decisions of the Iowa court, but it is unnecessary to burden
this opinion with them. Substantially the same rule was.
adopted by this court in City of Lincoln v. Walker, 18
Neb., 244, and other cases since decided. The first objec-
tion is untenable.

2. A number of objections are made to the introduction
of evidence. It is unnecessary to review these at length.
No material error has been pointed out, and no material
error in that regard was committed by the court.

3. At the close of the testimony of the plaintiff below,
defendant below asked the court to instruct the jury to re-
turn a verdict in its favor. This the court refused to do,
to which the defendant below excepted and now assigns the
ruling of the court for error. The record shows that there
was testimony tending to sustain every proposition in the
petition. Where this is the case, and a motion is made to
direct a verdict, the rule is that every point which the evi-
dence tends to prove, for the purposes of the motion, must
be considered as established. Such a motion can only be
sustained where there is a failure to prove some material
fact in the case by reason of which no liability of the de-
fendant to the plaintiff is shown. The motion, therefore,
was properly overruled.

4. Errors are assigned in giving various instructions,
and also in refusing to give several instructions asked by
the defendant below. It is unnecessary to review these at
length. The instructions given seem to be applicable to
the testimony, and those asked were properly refused.
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There is no material error in the record and the judg-
ment is
AFFIRMED.

UnioN Stock YArps CoMPANY OF OMAHA V. ALBERT
P. L.ArsoN.

FiLEp NoVEMBER 28, 1893. No. 5460.

Master and Servant: DEFECTIVE APPLIANCES: PERSONAL IN-
JURIES: EVIDENCE: REVIEW. In an action for personal in-
juries, the only question being the sufficiency of the testimony to
sustain the verdict, and the testimony being ample on every ma-
terial point, the verdict will not be set aside.

Error from the district court of Douglas county.
Tried below before KEYSOR, J.

Charles J. Greene and Breckenridge, Breckenridge &
Orofoot, for plaintiff in error. ’

Cowin & MeHugh, contra.

MaxweLL, C. J.

This is an action for personal injuries sustained by the
defendant in error by reason of the alleged negligence of
the plaintiff in error. The injury is stated in the petition
as follows:

“ That he went into the employ of the defendant com-
pany in the year 1888 as a railroad switchman in and
about the yards of the said defendant company and its
tracks in and about South Omaha, and remained in the
employ of the company until the 22d day of November,
1889, as such switchman. At the latter date, and for some
time before, he was receiving wages from the defendant
company as such switchman, to the amount of from §3.15
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to $3.50 per day. Among other duties devolving upon the
plaintiff as such switchman was the coupling and uncoup-
ling of cars, car to and from car, and car to and from e¢n-
gine. It was the duty of the company in this behalf to
furnish suitable cars, engines, and appliances, whereby and
wherewith the plaintiff was required to do and perform
said services. On the 22d day of November, 1889, the
plaintiff, in the performance of his duty for the defendant,
was called and required to uncouple a car from one of the
engines of said defendant company, and while attempting
to perform the said service his left hand was caught be-
tween the top lip of the draw-bar of the engine and the
head-pin in the draw-bar on the car, and bruised and
crushed the same so that he lost one finger, the second fin-
ger, and substantially the use of his left hand, which loss
of use of hand is permanent, so that by reason of said in-
jury the plaintiff is permanently disabled to a great extent
to perform manual labor; that be suffered by reason of
said injury great pain, mental and physical, and that up to
the present time he is rendered wholly unable to perform
any labor, and that his services were reasonably worth
the sum of from $3.15 to $3.50 per day; that he has al-
ways performed manual labor for support and is not qual-
ified in any other department to earn a livelihood. He has
incurred large expense in connection with said sickness by
incurring doctor bills to the amount of $100; that the
said injury was caused wholly by the negligence of the said
defendant company, in this: that the draw-head of the en-
gine and the draw-head of the car that were coupled, and
which the plaintiff attempted to uncouple, were worn out
and defective and unfit for use, and had been so worn out
and unfit for service for three months before the injury
complained of, and were unfit for use and should have
been removed and new ones placed in their stead ; and by
reason of being thus worn out and defective, the top lip
of the draw-head of the engine, when slack was made for
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uncoupling, reached back to the pin which had to be re-
moved to make the uncoupling, while, if the said draw-
heads had been in reasonably good condition, the draw-head
of the engine would not, when slack was made, reach
within an inch or an inch and one-half of the coupling pin
when in place; and it was by reason of the fact of the
draw-head extending back to the coupling pin and coming
in contact with it that the said injury resulted. The de-
fects were that the heads of the draw-heads were so worn
out and defective as to cause the contact aforesaid, which
would not have occurred had they been in reasonable
and proper condition; that he did not know of the said
defects until immediately after the injury aforesaid, but
that before the injury the defendant company did know of
such defects, but carelessly and negligently continued to
use said appliances; that his injuries as aforesaid were
caused wholly by the negligence and carelessness of the
said company defendant; and that he, the plaintiff, was free
from any and all carelessness, negligence, or blame in the
premises.”

To the petition the defendant below, after denying cer-
tain facts, answered as follows: “ For its further answer
to plaintiff’s petition this defendant states: That the plaintiff
was, at or about the time stated, an employe of this defendant
and was a switchman in its yards in the city of South Omaha,
Nebraska; that if said plaintiff received any injuries of
any kind whatsoever while in the employ of this defendant,
such injuries were received by and through the carelessness
and negligence of the plaintiff and not because of any
negligence or carelessness of this defendant. This defend-
ant denies specifically that the draw-bar of the engine
‘mentioned in his petition was defective and worn as therein
alleged, and also denies that the draw-Dbar of the car re--
ferred to in plaintiff’s petition was defective and worn as
therein alleged, but states that the same, and particularly
the draw-bar of the engine of the defendant, were in good.
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condition. That the employment of the plaintiff was in
itself of a dangerous character, and the plaintiff was fully
aware of the dangers incident thereto.”

The reply is a general denial. On the trial of the cause
the jury returned a verdict for the defendant in error for
the sum of $3,900, upon which judgment was rendered.

The sole question presented is the sufficicncy of *the evi-
dence to sustain the verdict. One Anthony Donohue was
called as a witness on behalf of the defendaut in error and
testifies as follows:

Q. Did you know the character, the nature and condi-
tions, of the front draw-head of engine No. 1?

A. Yes, sir; I did.

Q. At the time that Mr. Larson was hurt?

A. Yes, sir.

Q. You may state what the condition of that draw-
head was.

A. It was worn out from working towards the hill. Tt
was worn so-that the draw-bar extended out far enough
for the pin to——

Q. How long had it been in that condition?

A. I can’t say how long. My attention was called to it
two or three weeks before this man Larson was hurt.

Q. By whom ?

A. F. E. Norris.

Q. Under what circumstances ?

A. He got his glove caught when he was drawing the
pin, but it didn’t happen to catch his hand.

Q. Were you close by there?

A. I was sitting out about fifteen or twenty feet, where
my office was nights,

Q. After he called your attention to it did you examine
the draw-head ?

A. Was there. I went out and looked at it.

Q. Who looked at it with you?

A. Well, there was this man Norris and one or two
others.
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Q. Did you, Mr. Donohue, say anything to Mr. Shrop-
shire about this?

A. Yes, sir.

Q. When was that?

A. About two or three

Q. No, with respect to Norris ?

A. The next morning. ,

Q. What did you say to Shropshire about the draw-bar
on No. 1?

A. Ttold him it would take the hand off of some one.
I don’t know just what I told him, but told him about the
draw-bar being worn out and would catch somebody.

Donohue was the foreman of the night force in the
yards, and he testifies that he informed Shropshire, the
overseer of the yards, of the defective draw-head, and he
is amply corroborated. So upon every other point in the
case. It was one proper to submit to a jury,and the find~
ing is suppported by ample evidence. There is no material
error in the record and the judgment is '

AFFIRMED,

StaTE OF NEBRASKA, EX REL. VIicToR H. CoFFMAN,
v. W. C. WALTON, JUDGE, ET AL.

FiL.Ep NOVEMBER 28, 1893. No. 6541.

Bill of Exceptions: MANDAMUS TO REQUIRE SIGNATURE OF
JUDGE: LACHES. A negotiable promissory note secured by
a mortgage on real estate was made and delivered by one W. to
C. C. duly indorsed the note and delivered the same to F., who
thereafter brought an action of foreclosure, and obtained a decree
finding the amount due on the note and mortgage, and that
W. and C. were liable for any deficiency after the sale of the
mortgaged premises. The decree was rendered April 18, 1892,
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- to which no objection was made, and the judgment for deficiency
rendered June 26, 1893, whereupon it is sought to compel the
Jjudge before whom the case was tried, or his successor, to sign a
bill of exceptions of the evidence introduced on the trial of the
foreclosure suit to show that no evidence was introduced ex-
cept the note and mortgage. Held, That the application came
too late.

ORIGINAL application for mandamus to compel the re-
spondents to sign a ‘bill of exceptions.  Writ denied.

John O. Yeiser, for relator, cited: Cobb v. Thornton,
8 How. Pr. [N. Y.], 66; Bank of Rochester v. Emerson,
10 Paige [N. Y.}, 115; Davidson v. Myers, 24 Md., 538.

Maxwerr, C. J.

This is an application for a writ of mandamus to compel
the defendants to sign a bill of exceptions. It is alleged,
in substance, in the petition, that on the — day of October,
1891, Charles F. Fohs filed his petition in the district
court of Douglas county against Charles W. White, Victor
H. Coffman, et al., the object of which was to foreclose a
mortgage on certain real estate therein described ; that on
the 18th day of April, 1892, a decree of foreclosure and
sale was duly rendered in said cause for the sum of
$2,822.23, of which no complaint is now made; that the
mortgaged property was sold, to which no objection is
made; but after the sale of such property, to-wit, on the
26th day of June, 1893, a judgment for deficiency was
duly entered against Coffman, and it was then sought to
have the defendants sign a bill of exceptions in the original
decree rendered April 18, 1892. A statement of the case
will show that no authority exists for the preparation and
signing of said bill after so great a lapse of time, and the
defendants properly refused to sign the same.” The case is
somewhat similar to that of Stover v. Tompkins, 34 Neb.,
485, but the question as to the effect of the original decree

36
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is not before the court. The defendants did right in refus-
ing to sign the bill and the

WRIT IS DENIED.

GEORGE Z. WORK ET AL., APPELLANTS, V. HARVEY E.
BROWN ET AL., APPELLEES.

FiLEp NoVEMBER 28, 1893, No. 4967.

1. Garnishment: SUFFICIENCY OF ANSWER OF GARNISHEE:
FAILURE TO OBEY ORDERS OF COURT. A garnishee who an-
swers fully and in good faith as to the matters in garnishment
proceedings ard obeys the orders of the court will be fully pro-
tected; but if his answer is evasive, equivocal, and in the inter-
ests of one or more creditors, and he fails to obey the orders of
the court in relation to the property or money in his hands, he
acts at his peril.

2. Liability of Garnishee for Interest on Funds in His
Hands. Held, That the plaintiffs were entitled to interest on
$223.57, and the judgment so modified.

3. The lien of transcripts of judgments rendered in the
county court is governed by section 18, chapter 20, Compiled
Statutes,

ArpeAL from the district court of Johmson county.
Heard below before APPELGET, J.

8. P. Davidson, for appellants, cited: Russell v. Lau, 30
Neb., 812.

Clarence K. Chamberlain; contra:

Transcripts of judgments rendered in the county court
become liens when filed in the office of the clerk of the
district court. (Sec. 18, ch. 20, Comp. Stats.; Eaton .
Ryan, 5 Neb., 47; Lamb v. Sherman, 19 Neb., 681.)

Daniel F. Osgood, also for appellees.
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MaxweLn, C. J. ®

This is an action in the nature of a creditor’s bill to set
aside a mortgage alleged to be fraudulent, and to have the
priority of the liens claimed by the respective parties de-
termined, and to have the real estate covered by such liens
sold, and the proceeds applied in satisfaction of said liens,
according to their priority. Plaintiffs allege in their petition
that on the 18th day of August, 1888, they commenced an
action in the district court of Johmson county, Nebraska,
against said Harvey E. Brown, to recover the sum of
$420.63 and interest and costs, and caused an order of at-
tachment to issue therein, which was on same day, at 4
o’clock P. M., levied upon the undivided one-half of lot 6,
in block 2, in the village of Elk Creek, Johnson county,
Nebraska, as the property of said Brown, and the same
then became and still is a subsisting lien upon said prop-
erty ; that on the 23d day of May, 1889, said cause came
on for hearing in said court, and judgment was entered in
favor of said plaintiffs for $434.63 and costs, taxed at $44.48,
and that the property attached be sold and the proceeds
of sale be applied in satisfaction of said judgment remain-
ing unpaid by the proceeds of the garnishment process;
that at the commencement of said action plaintiffs caused
garnishment process to issue, which was served upon James
D. Russell as garnishee, and in compliance with the com-
mand thereof said Russell answered that under a chattel
mortgage executed by Brown to him he had taken posses-
sion of the property of Brown covered by the mortgage, and
in accordance with its terms had sold enough thereof to
satisfy his claim secured by said mortgage, and $237 more,
which sum of $237 he still held in his hands, and the court
thereupon ordered said Russell to pay said surplus so re-
maining in his hands into court, to be applied upon said
judgment and costs, which sum the court erroneously found
amounting to $260 with interest; that afterwards one H.
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P. Lau, claiming a lien upon said surplus in the hands of
Russell, prior to the garnishment lien of these plaintiffs,
brought suit therefor against Russell in said district court,
and on the 19th day of November, 1889, after a full hear-
ing of all the facts in said last mentioned case, it was ad-
judged by the court that the lien of Lau upon the surplus
in Russell’s hands was prior and superior to the garnish-
ment lien of these plaintiffs, and Russell had been compelled
by said judgment to pay said surplus to said Lau ; by rea-
son whereof these plaintiffs have been compelled to sur-
render all claim upon the surplus-by reason of said garnish-
ment order, and rely exclusively upon their attachment lien
upon said real estate to satisfy their said judgment, which
remains wholly unpaid, and there is due thereon $513.53,
and interest from February 14, 1891. The petition sets
out a mortgage executed by said Harvey E. Brown to his
wife Ellen Brown, and alleges that the same was given
without consideration, fraudulently, for the purpose of hin-
dering and delaying his creditors, and that Harvey E.
Brown is insolvent, and that execution was issued upon
said judgment in favor of these plaintiffs and returned un-
satisfied for want of property whereon to levy ; that W. V.
‘Morse & Co., R. L. McDonald & Co., and the other de-
fendants, naming them, claim some interest in or lien upon
said real estate, as judgment creditors of said Harvey E.
Brown, the true nature of which is unknown to plaintiffs,
but the same is second, subordinate, and inferior to said
attachment lien of these plaintiffs. The prayer is that said
mortgage may be canceled, annulled, and set aside; that
said order in garnishment be vacated and set aside; that
plaintiffs’ said attachment lien be declared the first and best
lien upon said real estate for the full amount alleged to be
due thereon as above mentioned ; that said attached real
estate be sold and the proceeds applied in satisfaction of
said plaintiffs’ attachment lien and costs, and the balance,
if any, be applied as-this court may direct; and that plaint-
iffs may have general relief.
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Neither Brown nor his wife answered. W. V. Morse
& Co., and the other defendants, who are judgment cred-
itors of said Brown, each filed an answer setting up their
respective judgments against said Brown and claiming the

_priority of lien by reason thereof, and allege that by reason
of the garnishment proceedings set out in plaintiffs’ peti-
tion, plaintiffs’ attachment lien has been satisfied to the
amount of $237, the surplus in the hands of the garnishee.
To each of these answers plaintiffs file general denials.

At the April term, 1891, of the district court this cause
was tried. Mr. Russell made an equivocal answer in the
garnishment case and did not pay the money into court as
ordered, and it does not clearly appear that he acted in
good faith with other creditors of Brown. A garnishee,
so far as different creditors are concerned, is a mere stake-
holder. He should have no interest in the disposition of
the funds to one creditor more than another. If he acts
in good faith and answers fully and unequivocally in re-
gard to the matters on which the garnishment is based, he
will be protected. If he fails to do this, he does so at his
peril. If he is garnished in more than one case, he must
bring that fact to the knowledge of the court by answer or
supplemental answer .and invoke its protection. (Drake,
Attachment, sec. 630a.) The court did not err, there-
fore, in refusing to credit him with the $237.50, which he
claims to have paid as garnishee. Plaintiffs were entitled
to interest, however, on the residue at the legal rate, and
the clerk is directed to compute interest on $223.57 to the
date of the judgment in the district court, and to that ex-
tent the judgment of the court below is modified. -

The lien of a judgment rendered in the county court
and a traoscript filed in the district court is created by
section 18, chapter, 20, Compiled Statutes, as follows:
“Any person having a judgment rendered by a probate
court may cause a transcript thereof to be filed in the office
of the clerk of the district court in any county of this
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state, and when said transcript is so filed, and entered upon
the judgment record, such judgment shall be a lien on real
estate in the county where the same is filed, and when the
same is so filed and entered upon such judgment book, the
clerk of such court may issue execution thereupon in like
manner as execution is issued upon judgments rendered in
the district court.” The section above quoted makes a
transcript of a judgment of the county court a lien from
the date of filing in the district court. The lien of a judg-
ment is created by statute and depends for its validity
thereon. The statute in question is a special provision ap-
plicable to judgments in county courts and applies in this
case. The court did not err, therefore, in establishing the
priority of liens. The judgment as modified is affirmed.

JUDGMENT ACCORDINGLY.

Ixn RE BARRETT ScorT.
FIiLEp NovEMBER 28, 1893. No. 6562.

8}

1. Upon an application for reduction of bail by a prisoner,
after indictment and before trial, the guilt of the accused will
be presumed, but evidence may be received to repel that pre-
sumption,

2. Review by Habeas Corpus. An order of the district court
fixing the amount of bail a prisoner shall give will not be dis-
turbed by the supreme court in a proceeding by habeas corpus
for reduction of bail, unless it clearly appears per se that the
amount is unreasonably great and disproportionate to the offense
charged.

3. In fixing the amount of bail the court or judge may take
into consideration the nature of the offense; the penalty which
the law anthorized to be inflicted should there be a conviction;
the probability of the accused appearing to answer the charge
against him, if released on bail; his pecuniary condition, and
the circumstances surronunding the case.
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4. Amount of Bail Required Under Indictment for Em-
bezzlement. Held, That the bail fired by the district court
for the appearance of the petitioner is not excessive.

ORIGINAL application for writ of habeas corpus.
The facts are stated in the opinion.

E. W. Adams and J. H. Broady, for petitioner:

The purpose of holding a person in custody. to answer
at a trial according to the law of theland, is not to punish
him, but to secure his attendance-at the trial. The consti-
tution provides for release on bail, and that excessive bail
shall not be required. (Constitution of Nebraska, sec. 9,
" art. 1.)

It is substantially a denial of bail and a violation of the
constitutional guaranty against excessive bail to require a
larger sum than from his circumstances the prisoner can
be reasonably expected to give. (United States v. Brawner,
7 Fed. Rep., 86.)

Whether the bail is excessive, in effect, depends largely
upon the pecuniary condition of the accused. Bail, to be
reasonable in amount, should correspond to the financial
condition of the country where the prisoner lives, and of
himself and his friends. (Ex parte Hutchings, 11 Tex.,
App., 28 ; McConnell v. State, 13 Tex. App., 390; 2 Am.
& Eng. Ency. Law, 12, 13, and cases cited.)

In considering the question of the amount of bail re-
quired, the presumption of guilt does not attach. (2 Bishop,
Criminal Procedure, sec. 708.)

H. M. Uttley, R. R. Dickson, and J. B. Barnes, also for
petitioner.
H. E. Murphy and M. B. Reese, conira :

The constitutional question sought to be presented is
not to be applied to this case. It belonged to the district
court alone. (Cooley, Const. Lim., p. 377.)
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The presumption of innocence does not obtain, and the
accused must be presumed to be guilty. The presumption
changes after the indietment from that of innocence to that
of guilt. Had the district court refused to admit the ac-
cused to bail, or to exercise any discretion, a different ques-
tion would have been presented from what we have before
us. The court did act, and decided. It acted judicially.
This was final. (Ez parte Duncan, 53 Cal., 410, 54 Cal.,
75; In re Williams, 23 Pac. Rep. [Cal.], 118; Ez parte
Ryan, 44 Cal., 5565; People v. Dixon, 4 Parker’s Crim.
Rep. [N. Y.], 651; Ezx parte Bryant, 34 Ala., 270.)

Norvar, J.

This was an application by Barrett Scott for a writ of
. habeas corpus to procure a reduction of the amount of his
bail bond, alleging his inability to give a bond in the sum
of $70,000, the amount fixed by the district court of Holt
county, and that said sum is excessive. At the September,
1893, term of the district court of the county of Holt the
grand jury returned an indictment charging the petitioner
on the 4th day of August, 1893, as county treasurer of
said county, with embezzling the sum of $70,000 of the
public moneys belonging to said county, On the 7th day
. of October, 1893, on application of the prisoner to be ad-
mitted to bail, the district court fixed the amount of his
recognizance at $24,000. Subsequently, on the 16th day
of the same month, on motion of tlie county attorney, the
district court, Judge Kinkaid presiding, increased the
amount of recognizance to the sum of $70,000; and
Scott refusing to give a bond in such sum, it was ordered
by the court that he be remanded to the county jail until
such recognizance be given.

There is no room for doubt that the district court
has the power to increase or diminish the amount of
bond a prisoner shall give for his appearance before
said court and to answer to a criminal charge preferred
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against him, at least during the term at which the
original order fixing the amount of bail was made, and
before any recognizance has been given. It is too well
settled to require the citations of authorities, that courts
of general jurisdiction, like district courts, have the au-
thority to change, vacate, and set aside their own orders
and judgments during the term at which they are entered,
unless rights have become vested thereunder; and this
power is a discretionary one, and cannot be controlled,
unless there has been an abuse of discretion. In case a
prisoner has been released on his giving a recognizance,
the power of the court afterwards to raise the amount of
the bond and require the accused to enter into a new re-
cognizance, perhaps does not exist. In the case we are
considering, however, the record conclusively shows that
after the amount of the bond was first fixed at $24,000, and
during the same term of court, but before the accused had
succeeded in procuring a sufficient number of persons to sign
his bond as security, the court increased the penaity of the
bond to $70,000. The order in that behalf was not void.

It is insisted by counsel for the petitioner that the
amount at which his bail was finally fixed is unreasonable
and excessive, and a violation of the constitutional guaranty
which declares that “all persons shall be bailable by suf-
ficient sureties, except for treason and murder, where
the proof is evident or the presumption is great. Excess-
ive bail shall not be required, nor excessive fines im-
posed, nor cruel and unusual punishments inflicted.” (Con-
stitution, art. 1, sec. 9.)

Before entering upon a discussion of the question
whether excessive bail has been required in this case, there
are two other questions which we will first briefly consider,
namely: Is the order of the district court fixing the amount
of the recognizance final and conclusive? On an appli-
cation to bail, after indictment, what presumption, if any,
does the law raiseas to the guilt or innocence of the ac-
cused ?
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Section 346 of the Criminal Code provides that “when
any person charged with the commission of any bailable
offense shall be confined in jail, whether committed by war-
rant under the hand and seal of any judge or magistrate, or
by the sheriff or coroner, under any warrant upon indictment
found, it shall be lawful for any judge of the supreme court,
Jjudge of the district court within his district, * * =
to admit such person to bail by recognizing such person in
such sum and with such securities as to such judge shall
seem proper, conditioned for his appearance before the
proper court to answer the offense wherewith he may be
charged.”

Section 358 of chapter 34 of the Criminal Code, en-
titled “ Habeas Corpus,” declares that “ when the said Jjudge
shall have examined into the cause of the caption and de-
tention of the person so brought before him, and shall be
satisfied that the person is unlawfully imprisoned or de-
tained, he shall forthwith discharge such prisoner from
said confinement; and in case the person or persons ap-
plying for such writ shall be confined or detained in a legal
manner, on a charge of having committed any crime or
offense, the said judge shall, at his discretion, commit, dis-
charge, or let to bail such person or persons; and if the
said judge shall deem the offense bailable on the principles
of law, he shall cause the person charged as aforesaid to
enter into recognizance with one or more sufficient securi-
ties, in such sum as the judge shall think reasonable, the
circumstances of the prisoner and the nature of the offense
charged considered, conditioned for his appearance at the
next court where the offense is cognizable,” etc.

The section first above quoted confers authority upon a
Jjudge of the district court to let a prisoner tb bail, when
the offense charged is a bailable one, and to determine in
what sum the bond shall be given. Of course, a discretion
rests with the judge in fixing the amount of the recog-
nizance; but this discretion is a judicial one. The decision
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of the judge, however, is not necessarily final and conclu-
sive. Suppose in violation of the constitutional provisions
excessive bail be demanded and the prisoner required to
give a recognizance in a sum greatly in excess of that
which the nature of the offense and the circumstances of
the case demand. Would it for a moment be contended that
the prisoner is without a remedy? Certainly not. - He
may in such a case in a proceeding by habeas corpus have
the amount of bail reduced or fixed anew under the section
last above quoted. (Jones v. Kelly, 17 Mass., 116 ; State
v. Best, 7 Blackf. [Ind.], 611; Church, Habeas Corpus,
398 ; Miller v. State, 43 Tex., 579.)

Counsel for the respondent insist that, on the determina-
tion of an application to admit to bail after indictment, the
presumption of innocence does not obtain, but that the ac-
cused is presumed to be guilty of the offense laid in the in-
dictment. The authorities upon the subject are conflict-
ing. The following sustain the contention of counsel:
People v. Dizon, 4 Park. Crim. Rep. [N. Y.], 651; Ez
parte Ryan, 44 Cal., 5565; Ex parte Duncan, 53 Cal., 410,
54 Cal., 75. Other cases uphold the doctrine that even after
indictment found, in an application for reduction of bail,
the court or judge will receive evidence as to the probable
guilt of the prisoner. (Yarbrough v. State, 2 Tex., 519;
Drury v. State, 25 Tex., 45; Ex parte Bryant, 34 Ala.,
270; Ex parte Hammock, 718 Ala., 414 ; Ez parte Vaughn,
44 Ala., 417; Commonwealth v. Rutherford, 5 Randolph
[Va.], 646 ; Lynch v. People, 38 1ll.,494 ; Lumm v. State, 3
Ind., 293; Ex parte Kramer, 19 Tex. App., 123; Wray’s
Case, 30 Miss., 681; Street v. State, 43 Miss., 1; State v.
Summons, 19 O., 141; Ex parte Kitlrel, 20 Ark., 499;
Church, Habeas Corpus, sec. 403a.) The rule which occurs
to us as being the most reasonable and most likely to aid in
the administration of justice is this: That on application for
bail by a per:on held in custody under an indictment found
by a grand jury, the presentment of an indictment makes out
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a prima facie case of guilt; but this presumption may be
overcome by proof. In other words, the court, on habeas
corpus, is not concluded by the finding of the grand jury,
but may go behind the indictment and take evidence as to
the truthfulness of the charge. This rule is fully supported
by the cases last cited, and by the weight of the decisions
in this country. In the case at bar the legal presumption
of guilt is not overthrown by the evidence.

We will next consider whether excessive bail was re-
quired of the petitioner by the district court within the
meaning of that term as used in our bill of rights. The
question is not whether the amount of bail required is high,
or whether we would have fixed so large a sum had the
application been made to us in the first instance, but rather,
was the bail demanded, per s, unreasonable, and dispropor-
tionate to the crime charged in the indictment. This, in
substance, is the rule governing applications like the one
before us as laid down in the decisions already cited.

From the evidence in the record it is not improbable
that the petitioner will be unable to procure bail in the
sum of $70,000; but that alone is not sufficient to establish
that the amount is excessive or should be reduced. We
do not question that the pecuniary circumstances of a pris-
oner should be considered in determining the amount of
bail, yet that should not in itself control. If it did, a pris-
oner who is without means or friends would be entitled to
be discharged on his own recognizance. (Peoplev. Town, 3
Scam. [I1L.], 19; Ez parte Duncan, supra.) The object of
requiring bail is to secure the attendance of the prisoner to
answer to the offense charged, and abide the judgment and
sentence of the court, should he be found gm]ty Many
things should be taken into consideration in fixing the
amount of bail, such as the atrocity of the offense; the pen-
alty which the law authorizes to be inflicted in case of a
conviction; the probability of the accused appearing to
answer the charge against him, if released on bail; his pe-
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cuniary condition and the nature of the circumstances sur-
rounding the case. This petitioner is charged with em-
bezzling $70,000 of the public funds of Holt county,—a
grave and heinous offense. Under the statute, in case a
conviction is had, there may be imposed as a punishment an
imprisonment in the penitentiary for twenty-one years, be-
sides a fine of double the amount of money embezzled. Bail
was not required in this case for a larger amount than the
sam alleged to have been obtained by the commission of the
offense. In Er parte Duncan, supra, the petitioner had
been held to bail by the municipal court of San Francisco
in the sum of $112,000 on several indictments for forgery,
grand larceny, and embezzlement, the sums alleged to have
been received by him by reason of the commission of such
felonies aggregating that sum. In a proceeding on habeas
corpus, for reduction of bail, the supreme court of Califor-
nia held that the amount of bail demanded was not excess-
ive,

Something was said on the argument of the case under
consideration about the petitioner having once forfeited his
recognizance. If this were true, that would be a proper
matter for consideration in fixing the amount of his bond.
The evidence shows a complaint was filed by one W. F.
Hays before the county court of Holt county, charging
Scott with embezzling county funds. The accused waived
a preliminary examination and gave a bond in the sum of
$15,000 for his appearance at the March, 1893, term of
the district court of the county. At said term the county
attorney filed an information charging Scott with the crime
of embezzlement. The accused attended the March term
of the district court and demanded trial, but the case was
not reached. At the following term of said court, Scott
having failed to appear, his bail was declared forfeited. It
is probable, and for the purpose of this case we shall as-
sume, without deciding the question, that, under the recog-
nizance, the petitioner was only legally bound to personally
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appear during the March term. The testimony, however,
discloses that the petitioner, while the said charge of em-
bezzlement was pending against him in the district court
of Holt county, absconded from the county and state and
fled to the republic of Mexico. Subsequently, after the ex-
penditure of a large sum of money, the state procured his
return to the county. The fact that he absconded is an
important circumstance which should be considered, and it. .
doubtless had great weight with the district court in deter-
mining the amount of the petitioner’s bond. Upon the
whole case we are constrained to hold that the amount of
the recognizance required of the petitioner, although high,
is not excessive. 'The writ, therefore, is denied.

‘WRIT DENIED.

‘STATE OF NEBRASKA, EX REL. ALBERT E. WYCKOFF,
v. MARION G. MERRELL ET AL.

FILED NoVEMBER 28,1893. No. 4666.
Mandamus: FoRUM OF ORIGINAL JURISDICTION. The supreme
court will not entertain an original application for pandamus
brought by a private individual for the enforcement of private
rights, unless some good reason i3 shown why the application.
was not made to the district court.
ORIGINAL application for mandamus.
Chas. T. Dickinson, for relator.

. J. Sheckell, contra.

Norvary, J.

This is an original action in the name of the state, on
the relation of Albert E. Wyckoff, for a mandamus to-
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Marion G. Merrell, as county clerk of Burt county, to
compel him to execute and deliver to relator a warrant
upon the county treasurer for the sum of $893.55 for ex-
cavating a public ditch, and to E. F. Sisson and others, as
the board of county commissioners of said county, to re-
quire them to levy a special assessment upon the lands
benefited by said improvement to pay the expenses thereof.

This court will not entertain an original application for
a mandamus brought by a private citizen for the enforce-
ment of a private right merely, unless some good reason
is shown for not making the application to the district court.
(State v. Lincoln Gas Co., 38 Neb., 33; State.v. School
District No. 24, Chase County, 38 Neb., 237.) The sev-
eral district courts of the state have concurrent jurisdiction
with this court in mandamus cases, and applications like the:
one before us ordinarily should be made in the first instance
to the district court. There may be cases where the applica-
tion shows that it would be unavailing if made to the proper
district court, and that it is necessary that the writ should
issne here. When this is made to appear, this court
will entertain jurisdiction. This case, however, does not
fall within the rule. It is manifest that the ends of justice
would be equally as well promoted, and the convenience of
the parties would be as well subserved, if the application
were made to the district court of Burt county. The pro-
ceeding dismissed without prejudice.

DisMISSED.
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FowLeErR ErLEVATOR CoMPANY V. L. R. COTTRELL
ET AL.

FILED NOVEMBER 28, 1893. No. 5447.

1. Statute of Frauds: SurriciIENCY OF MEMORANDUM. The
written memorandum required by section 9 of our statute of
frauds {ch. 32, Comp. Stats.) may be made out by connecting
two or more separate papers, such as the written correspondence
between the parties.

2. It is not essential in such case that each paper
be signed by the party songht to be charged, provided those not
thus signed are referred to with reasonable certainty in those
which are signed.

3. : PArRoL EvIDENCE. But the relation to each

other of the documents relied upon to satisfy the requirement
of the statute must appear on their face and cannot be estab-
lished by parol evidence.

Error from the district court of Douglas county. Tried
below before DoANE, J.

Wharton & Baird, for plaintiff in error.
Ed. P. Smith, contra.

Posr, J.

This is a petition in error from the district court of
Douglas county. A demurrer was sustained to the petition
in that court, and the plaintiff refusing to plead further the
action was dismissed with costs. The controversy in this
court, therefore involves but one inquiry, viz., does the pe-
tition state a cause of action? The material allegations
thereof are as follows: On the 4th day of March, 1891,
the plaintiff, a corporation doing business in the city of
Omabha, entered into an agreement by telephone with the
defendants, then residing and doing business in the city of
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Seward, by which the latter sold and agreed to deliver to
plaintiff, or its representative, in the city of St. Louis, Mo.,
within thirty days thereafter, 10,000 bushels of No. 3
corn at 543 cents per bushel. On the same day plaintiff
addressed the defendants the following communication,
which was in due course of mail received by the latter at
Seward:
“OumaHA, Neb., March 4, 1891.
“Mess. Cottrell, Alden & Co., Seward, Neb.—DEAR SIRs:
This confirms purchase of you by telephone to-day of 10,-
000 bu. No. 3 corn or better, at 541c per bu., delivered at
St. Louis, Mo., Pac. Ry., 30 days shipment, St. Louis terms.
Please ship as follows:
Order Fowler Elevator Co.
Notify John A. Warren & Co.
St. Louis, Mo.
Care Mo. Pac. Ry., Lincoln, Neb.

“Make drafts, B. of L. attached, on Fowler EL Co.,
Omaha, Neb. Order and use Mo. Pac. cars to avoid trans-
ferring the grain.

. “Yours truly, Fowrer ErEvartor Co.,
' “R”

To which, on the 30th day of March, the defendants
replied as follows:

“ SEwARD, NEB., March 30, 1891,

“Fowler Elevator Co., Omaha, Neb.—GENTS: It will
be impossible for us to ship you, or your St. Louis firm,
Jno. A. Warren & Co., any corn. We hope this will not
seriously inconvenience you. .

“Yours, etc., CorrreLL, ALDEN & Co.”

On the following day plaintiff wrote defendants as fol-

lows:
OumanA, NEB., March 31, 1891.
“Cottrell, Alden & Co., Seward, Neb.—DEAR SIRS:
Your favor of the 30th at hand stating that it will be im-
37
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possible to ship us any corn and hoping that it will not
seriously inconvenience us.

“We do not understand just what you mean, as your
Mr. Cottrell was here a few days ago and asked for an ex-
tension of time of shipment, and we agreed to allow him
ten days extension. Mr. Cottrell at the time said that you
had the corn, and twenty-five to thirty cars besides, as yet
unsold. 'We are willing to grant you an extension until
April 14, but can see no reason why you should not be
able to get the corn out by that time; and considering the
present condition of the cash corn market we think we are
treating you very liberally. It most certainly would in-
convenience us not to have you ship this corn, as you must
know that to protect ourselves we must sell each day against
all purchases, and of course our St. Louis firm look to us
for this corn.  Please let us hear from you more fully on
the subject.

“Yours truly, Fowwrer E1. Co.,
‘(E.”

And on the 2d day of April, the defendants replied as
follows :

“SEwARD, NEB., April 2, 1891.
“Fowler Elevator Co., Omaha, Neb.—GENTS: Replying
to your letter of March 31, at the time corn sale in ques-
tion was made, we supposed we had control of the corn
and could handle it and sell it. Since then obstacles have
presented themselves, and circumstances over which we
have no control will prevent us from filling the sale. We
cannot, therefore, fill the sale, much to our chagrin, and

you will have to look elsewhere for the corn.
“Yours, etc., CorTRELL, ALDEN & Co.”

The other allegations relate to the subject of damage
and do not call for notice in this opinion, since it is con-
ceded that the only question presented by the record is the
sufficiency of the correspondence set out above to satisfy




VoL. 38] SEPTEMBER TERM, 1893; 515

Fowler Elevator Co. v. Cottrell,

the requirements of section 9 of our statute of frauds (ch.
32, Comp. Stats.). The provisions of the section referred to
are as follows: “Every contract for the sale of any goods,
chattels, or things in action, for the price of fifty dollars or
more, shall be void unless: First—A note or memorandum
of such contract be made in writing and be subscribed by the
party to be charged thereby; or, Second—Unless the buyer
shall accept and receive part of such goods or the evidences,
or some of them, of such things in action; or, Third—Unless
the buyer shall, at the time, pay some part of the purchase
money.” It is not essential that a contract be evidenced.
by a single document in order to bring it within the first
exception contained in the foregoing section. All writers
agree that it is a sufficient compliance with the statute if
the terms of the agreement can be determined with reason-
able certainty from two or more separate papers. Nor.are
they all required to be signed by the party sought to be
charged, provided those not thus signed are referred to in
those which are signed. But the connection between such
documents must appear from the signed memoranda, and
cannot be established by parol evidence. (See Boydell v.
- Drummond, 11 East [Eng.], 142; Coles v. Trecothick, 9
Ves. [Eng.], 250; Ridgeway v. Wharton, 6 H. L. Cases,
[Eng.], 237; Blair v. Snodgrass, 1 Sneed [Tenn.], 1;
Thayer v. Luce, 22 O. 8t.,62; Johnson v. Buck, 35 N. J.
Law, 338; Tice v. Freeman, 30 Minn., 389; Ridgway v.
Ingram, 50 Ind., 145; North v. Mendel, 73 Ga., 400; Brown
v. Whipple, 58 N. H., 229; Carter v. Shorter, 57 Ala., 256;
Boardman v. Spooner, 13 Allen [Mass.], 353; Benja-
min, Sales, 222; Reed, Statute of Frauds, 341; Wood,
Statute of Frauds, 364.) Assuming the written coire-
spondence in this case to be otherwise a sufficient compli-
ance with the demand of the statute, it is entirely insuffi-
cient, as a memorandum, to charge the defendants, for the
reason that no reference is therein made by the latter to the
first and only communication in which mention is made of
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the terms or conditions of the alleged agreement. True, it
is charged in the petition that the letter of defendants, under
date of April 2, refers to the contract mentioned in plaint-
iff’s first communication, but it is apparent from the other
allegations thereof that the foregoing correspondence is the
only written evidence of the agreement sued on. Itis evi-
dent, too, when tested by the authorities cited, that such
correspondence does not amount to a memorandum in wri-
ing within the meaning of the statute. It may be observed
further that had the letters of the defendants referred in the
most unequivocal terms to the plaintiff’s communication of
March 4, the statute is still applicable, since we find therein
no acknowledgment of the alleged parol agreement, but on
the other hand an express repudiation thereof. It follows
that the petition does not state a cause of action, that the
order sustaining the demurrer is right, and that the judg-
ment of the district court should be

A FFIRMED.

NeerasgkA LoaN & Trust CoMPANY V. CHRISTINA
SMASSALL ET AL., APPELLANTS, IMPLEADED WITH
CHARLES W. MOSHER, APPELLEE.

FiLeEp DECEMBER 22, 1893, No. 6212.

Validity of Mortgage Upon Life Estate. Under the pro-
visions of section 17, chapter 36, Compiled Statutes, if the home-
stead was selected from the separate property of either husband
or wife, it vests on the death of the person from whose property
it was selected in the survivor for life, and afterwards in his or
her heirs forever, ete. This life estate the survivor may mort-
gage, and the purchaser under the decree of foreclosure will
acquire the life estate.

APPEAL from the district court of York county. Heard
below before BATES, J.
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George B. France, for appellants, cited: Butterfield v.
Wicks, 44 Ia., 310 ; Smith v. Eaton, 50 la., 488.

Sedgwick & Power, contra, cited: Schuyler wv. Hanna,
31 Neb., 307; DNorsey v. Hall, T Neb., 465; Holbrook v.
Wightman, 31 Minn,, 172; 6 Am. & Eng. Ency. Law,
881.

Maxwery, C. J.

In May, 1892, the Nebraska Loan & Trust Company
brought this action in the district court of York county,
Nebraska, against Christina Smassall and the heirs of Jo-
seph Smassall, deceased, and also Charles W. Mosher, who .
held a second mortgage upon the premises hereafter de-
scribed in the decree. There is no dispute in regard to the
plaintiff’s claim, but the controversy in this case arises
upon that of Charles W. Mosher, who claims a second
mortgage upon the premises, signed by defendant John -
Faul, and one of the appellants, Christina Faul, formerly
the wife of Joseph Smassall, deceased, and who had inter-
married with John Faul. The note, which was secured by
this mortgage, was signed by John Faul. At the time of
the death of Joseph Smassall, and for some time prior
thereto, he and his family, consisting of his wife and five
children, were, and had been, residing upon this land, and
the same was their homestead. The appellant Christina
Smassall afterwards intermarried with John Faul, and she
with her family have resided on said land ever since the
death of Joseph Smassall, and are now residing thereon.
The appellants claim that the appellee Charles W. Mosher
obtained no lien upon the land by virtue of the mortgage
given by Christina Faul and her husband to the appellee
Charles W. Mosher. The court entered the following de-
cree upon the mortgage of Mosher:

“Now on this 14th day of January, 1893, this cause
came on for hearing on the answer and cross-petition of



518 NEBRASKA REPORTS. [Vor. 38

Nebraska Loan & Trust Co. v. Smassall.

Charles W. Mosher and the answer thereto of Christina
Faul and Christina Faul, guardian of the minor heirs of
Joseph Smassall, deceased, and the answer of George B.
France, guardian ad litem of the said minor heirs, and .the
evidence, and was submitted to the court, on consideration
whereof the court finds that the defendants Christina Faul
and John Faul are husband and wife, and that they, on
the 6th day of October, 1891, executed and delivered to
Stark & Mosher the mortgage deed described in the answer
and cross-petition of Charles W. Mosher, on the west half
of the northeast quarter of section 25, in township 10
north, of range 4 west, in York county, Nebraska. Said
. mortgage was duly recorded in the office of the clerk
of said county on the 21st day of March, 1892, in book
55 of mortgages, at page 487. The court finds that
afterwards the payees, Stark & Mosher, sold, indorsed,
and delivered the said mortgage and the note secured
thereby to said Charles W. Mosher, who then became, and
now is, the owner and holder thereof. The court finds
that there is due the said Charles W. Mosher from the said
John Faul and Christina Faul the sum of $316, with ten
per cent interest from the date of this decree. The court
finds that John Faul, who signed said mortgage, had no
title to, and did not own, the land described therein at the
time of the execution of said mortgage; that the defend-
ant Christina Faul, as the widow of Joseph Smassall, had
at the time of executing said mortgage a life estate in said
premises and was possessed of a dower interest therein; and
said mortgage executed by said John Faul and Christina
Faul to said Stark & Mosher became, and is still, a lien on
the life estate interest of the said Christina Faul and John
Faul in said premises.

“It is hereby ordered that unless the said Christina
Faul and John Faul, within twenty days from the entry
of this decree, pay, or cause to be paid, to the said Charles
W. Mosher the sum of $316, with interest, that an order



Vor. 38] SEPTEMBER TERM, 1893. 519

Nebraska Loan & Trust Co. v, Smassall.

of sale issue to the sheriff of said York county, directing
him to appraise, advertise, and sell the interest of the said
Christina Faul and John Faul in the said premises, and
of his doings in the premises he make due return to this
court; to which the defendants Christina Faul and George
B. Frauce, guardian ad litem for the minor heirs, duly
excepts.” .

Section 17, chapter 36, of the Compiled Statutes of 1887,
provides: “If the homestead was selected from the separate
property of either husband -or wife, it vests, on the death
of the person from whose property it was selected in the
survivor for life, and afterwards in his or her heirs forever,
subject to the power of the decedent to dispose of the same,
except the life estate of the survivor by will. In either
case it is not subject to the payment of any debt or liability
contracted by or existing against the husband and wife, or
either of them, previous to or at the time of the death of
such husband or wife, except such as exists or has been
created under the provisions of this chapter.” The home-
stead thus becomes a life estate in the survivor. This es-
tate the survivor may mortgage where there is no restric-
tion in the statute, and as there is no such restriction in the
laws of this state the mortgage is valid. (Schuyler v. Hanna,
31 Neb., 307; Durland v. Seiler, 27 Neb., 33; Holbrookv.

Wightman, 31 Minn.,168.) There is no error in the record
and the judgment is

AFFIRMED.,
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MoLINE, MiLBURN & StopDARD CoMPANY V. H. J.
CURTIS ET AL.

FiLED DECEMBER 22, 1893. No. 4909.

1. A motion to dissolve an attachment, to be available, must
be made before final judgment in the action. Where such a
motion has been made and heard before the trial of the cause,
and taken under advisement, the court may, after judgment for
the plaintiff, rule upon the motion. )

2. An affidavit for attachment is not void, although purporting
in its opening clause to be that of a corporation plaintiff, where
it sufficiently appears from the whole affidavit that it is that of
the agent of the corporation, and that such agent in fact made
oath thereto and signed it.

3. An affidavit for an attachment may be amended by leave of
court, even after a motion to quash the writ is filed, because of
that particular defect. (Struthers v. McDowell, 5 Neb., 491.)% '

4, Bill of Exceptions. A CouxTy JUDGE has no power or au-
thority to sign a bill of exceptions preserving the evidence used
in the hearing of a motion to discharge an attachment. (Baer v.
Otto, 34 O. St., 11.) MaxWwELL, C. J., dissenting.

ERRor from the district court of Johnson county. Tried
below before BrRoaDY, J.

Switzler & McIntosh and L. C. Chapman, for plaintiff

in error.
8. P. Davidson and Corydon Rood, contra, .

Norvar, J.

This was an action brought in the county court by
plaintiff in error, aided by attachment, against the defend-
ants in error. Prior to the trial a motion was made and

*If the plaintiff, at the date of issuing an attachment, does not own
the claim for which he seized the defendant’s property, he cannot
afterwards, by purchasing such claim, assert it by amendment against
the property seized. (Farwell v. Wright, 38 Neb., 445.)
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submitted to the county court to vacate the attachment,
which was taken under advisement. Some time after judg-
ment was rendered in favor of plaintiff in the main case,
the defendants’ motion to discharge the attachment was
denied by the county court; and to reverse said order de-
fendants prosecuted a petition in error to the district court,
where the decision of the county court sustaining the
attachment was reversed, and the attachment dissolved.
Plaintiff thereupon prosecuted a petition in error to this
court.

Three questions are presented for our determination,
namely :

1. Where a motion to dissolve an attachment has been
submitted to the court and taken under advisement before
trial and judgment in the action, can the court, after judg-
ment has been rendered for the plaintiff, pass upon such
motion ? ‘

2. Did the county court err in permitting plaintiff to
amend the original affidavit for attachment ?

3. Has a county judge authority to sign and allow a bill
of exceptions embodying affidavits used on the hearing of a
motion to discharge an attachment?

Plaintiff insists that the order of the county court sus-
taining the attachment was without authority of law and
void, for the reason the same was not made until after final
judgment in the action. The statute bearing upon the
question, section 235 of the Code, declares that ““the de-
fendant may, at any time before judgment, upon reasonable
notice to the plaintiff, move to discharge an attachment, as
to the whole or a part of the property attached.” The
most that can be claimed for this provision is that a motion
to dissolve an attachment, to be available, must be made
before final judgment has been rendered for the plaintiff in
the action. Of course, a final judgment in favor of a de-
fendant on the merits terminates the attachment proceed-
ings, and vacates the attachment; but a final judgment in
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favor of the plaintiff does not have the effect to sustain the
attachment in all cases. The only reasonable construction
of the section quoted is that the authority of the court to
dissolve an attachment is limited to cases where a motion
to discharge is filed before judgment. In other words,
where such a motion is seasonably made and submitted to
the court for its decision thereon, but through inadvertence
or otherwise no ruling has been made before final judgment
on the merits, the court has jurisdiction to rule upon the
motion after such judgment. The question now before us
was not raised or decided in Rudolf v. McDonald, 6 Neb.,
163. Inthat case the motion to dissolve the attachment
was not made until after final judgment, and it was held to
be too late to be of any avail to the party making it. In
the case before us, not only was the motion made before
judgment, but a hearing thereon was had, and the same
taken under advisement. The failure of the court to rule
thereon sooner is not chargeable to the defendants, but was
the fault of the court alone. Under the circumstances it
was the duty of the county judge to pass upon the motion
after judgment had been entered for plaintiff in the action.

Was the original affidavit on which the attachment was
issued defective, and did the county judge err in permitting
plaintiff to amend the same? We answer in the negative.
The original affidavit for attachment is as follows:
“STATE OF NEBRASKA,}

Jounson County.

“The said plaintiff, the Moline, Milburn & Stoddard
Company, makes oath that the claim in this action is for a
recovery of a judgment for money in the sum of nine hun-
dred and seventy-five dollars and 3%, and the said S. W,
Croy, agent of the Milburn, Moline & Stoddard Company,
also makes oath that said claim is just, and that the Mo-
line, Milburn & Stoddard Company ought, as affiant be-
lieves, to recover thereon nine hundred and seventy-five
dollars and 3f;. He also makes oath that the said Har-
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rison J. Curtis, Henry B. Curtis, and Mary E. Curtis,
parties composing the firm of H. J. Curtis & Co., defend-
ants, are about to convert their property, or a part thereof]
into money, for the purpose of placing it beyond the reach
of their creditors; that said Harrison J. Curtis, Henry B.
Curtis, and Mary E. Curtis has property and rights in
action which they conceal; that the said Harrison J. Cur-
tis, Henry B. Curtis, and Mary E. Curtis have assigned,
removed, and disposed of, and they are about to dispose of,
their property, or a part thereof, with intent to defraud
their creditors. S. W. Croy,
“Agent for Moline, Milburn & Stoddard Cothany.

“Subscribed in my presence and sworn to before me this
30th day of October, A. D. 1889.

“JoaN WiLsoX,
“ County Judge.”

Although the affidavit in the opening clause, relating to
the nature of plaintiff’s claim, standing alone, purports to
be that of the corporation, but when read in connection
with what follows, and construing the paper as a whole, as
we must, it sufficiently appears that S. W. Croy makes
oath to each averment contained in the affidavit, and that
he is plaintiff’s agent. A similar affidavit was sustained
by this court in Whipple v. Hill, 36 Neb., 720. (See also
Rudolf v. McDonald, 6 Neb., 163; Tessier v. Englehart,
18 Neb., 167, and Jansen v. Mundt, 20 Neb., 320.)

The county court permitted plaintiff to amend the af-
fidavit by inserting “S. W. Croy, Secretary and Treasurer
of” after the word “plaintiff” in the first line. The al-
leged defect was thereby cured. It is not error to permit
an affidavit for attachment to be amended, even after a
motion to dissolve has been filed. (Struthers v. Me Dowell, 5
Neb., 491; Rudolf v. McDonald, supra.)

It appears that the motion to vacate the attachment was
heard upon affidavits filed by the plaintiff, and on counter-
affidavits submitted by the defendants. The county Jjudge
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signed a bill of exceptions embodying all these affidavits,
and in the district court plaintiff moved to quash the bill,
on the ground that there is no authority of law for signing
a bill of exceptions in such cases. The motion was over-
ruled, and this ruling is assigned as error.

Before entering upon the consideration of this branch of
the case, it should be stated that the cause was originally
submitted to the supreme court commissioners for examina-
tion and report. Subsequently, an opinion prepared by
Commissioner IRVINE, covering every proposition pre-
sented by the record, which was concurred in by both the
other commissioners, was submitted to the court, and the
members thereof being divided in opinion upon one propo-
sition, viz., the jurisdiction of the county judge to sign the
bill of exceptions, I will give my views upon the subject.

Commissioner IRVINE, in discussing the question, says
“TIt is not doubted that an order sustaining an attachment
is, at least after judgment in the action, a final order, which
the defeated party may have reviewed on error. (Walker v.
Morse, 33 Neb., 650.) The question is not whether such
an order may be reviewed, but whether the evidence used
on the hearing of the motion in the county court may be
preserved by a bill of exceptions for use in the error pro-
ceedings. '

“By chapter 20, Compiled Statutes, section 2, it is pro-
vided that the Code of Civil Procedure, relative to justices
of the peace, shall, where no specific provision is made by
that subdivision, apply to the proceedings in all civil ac-
tions prosecuted before such county court. This is the
same section which confers upon the county court juris-
diction concurrent with the district court in all civil cases
not exceeding one thousand dollars, except upon certain
specific subjects. By section 11 of the same chapter it is
provided that where the amount exceeds the jurisdiction of
the justice of the peace, motions and demurrers shall be
allowed, and the rules of practice concerning pleadings and
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processes in the district court shall be applicable, as far as
may be, to pleadings in the county court. This section is
a specific provision changing the general rule established
by section 2 only in regard to pleadings and processes.
By section 16, orders for arrest and for attachment may
issue from the county court, and where the demand exceeds
the jurisdiction of a justice, the proceedings upon such
orders shall be the same, as near as may be, as in the district
court. This section makes the proceedings upon orders of
atthichment analogous to those of the district court, but has
no reference to proceedings in the district court to review
such orders. By section 26 it is provided that in civil ac-
tions either party may appeal or prosecute a petition in
error in the same manner as provided by law in cases tried
and determined by justices of the peace. Section 31 pro-
vides that the county judge shall keep a docket in which
all of his proceedings in civil actions shall be entered, in
like manner, as near as may be, as before justices of the
peace, and that the provisions of the Code relating to
justices’ dockets shall, as near as may be, apply to the docket
of the county judge. This section should be construed in
connection with section 1086 of the Code, which provides
specifically what shall be entered upon the dockets of jus-
tices. Among other things so required to be entered is the
affidavit upon which an order of attachment is made, and
also exceptions to the rulings of the justice on questions
of law; but this latter provision, taken in connection with
its context, shows that it applies to cases tried by a jury.
“The result of the statutes so far is that the procedure in
. the county court in all civil actions must conform with the
procedure before justices of the peace, except in certain
particulars specially provided by the statutes, and not em-
bracing bills of exceptions; and that the record of a pro-
ceeding in the county court must contain the affidavit upon
which an attachment is founded, but not the affidavits or
proof used on the hearing of a motion to dissolve such at-
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tachment. Such affidavits cannot, therefore, be considered
in error proceedings unless embodied in a bill of exceptions,
and they cannot be embodied in a bill of exceptions unless
the law authorizes such a bill.

“In Taylor v. Tilden, 3 Neb., 339, Judge GANTT re-
views the statutes upon the subject, and holds that the pro-
vision allowing justices of the peace to sign bills of excep-
tions embodying questions of law arising during a trial by
jury is exclusive, and that there is no authority for a bill
of exceptions in other cases. He says that the petition’ in
errorbrings up to the appellate court a judgment or decision
of the inferior court together with a transcript of the rec-
ord, and bills of exceptions constitute no part of such rec-
ord unless made so by some statutory provision.” This case
was reaffirmed in an opinion by Judge LAKE in Kellogg v.
Huntington, 4 Neb., 96, and the same rule of construction
was followed in Nickerson v. Needles, 32 Neb., 230, and in
Chicago, B. & €. R. Co. v. Goracke, 32 Neb., 90. In the
latter case it was held that the authority for a bill of excep-
tions was so restricted that such bill could be made to em-
body only the rulings of the justice upon questions of law
arising during a trial by jury, and did not permit the pres-
ervation of all the evidence in order to permit a review
upon the ground that the verdict was not sustained by the
evidence.

“The first authority for a bill of exceptions is found in
the statute of 13 Edward I, chapter 31. The purpose of
that statute, as well as all other statutes upon the subject,
was to provide a method for bringing into the record what
otherwise would not appear there. These statutes have .
received a uniformly strict construction, as may be seen
from an examination of the cases cited in 1 Troubat &
Haly, Practice, 570 et seg. They have never been extended
beyond their letter. It cannot be argued that the authority
to have the case reviewed on error implies an authority to
have a bill of exceptions settled, because cases were re--
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viewed on error long before such a thing as a bill of ex-
ceptions was known; and cases are now reviewed in. this
court, and in others, where error appears upon the record,
without the aid of a bill of exceptions.

“It is also urged that the right to a bill of exceptions
should be implied frcm sections 586 and 587 of the Code.
Section 586 requires the plaintiff in error to file with his
petition a transcript of the proceedings containing the fina}
judgment or order sought to be reversed. Section 587 pro-
vides that county judges, justices of the peace, and others,
upon request and upon being paid the lawful fees therefor,
shall furnish an authenticated transcript of their proceed-
ings, including the judgment or final order. The term
“transcript” implies that the document referred to shall be
a copy of some original document, and the language, taken
in connection with chapter 20, section 26, above referred
to, and other sections relating to the filing of transcripts
in the district court, plainly refers to a transcript of the
entries required to be made upon the docket, and does not
require a transcript of all papers filed or of all evidence
offered in the case. We think, therefore, that there is no
authority of law for the county judge to sign a bill of ex-
ceptions embodying affidavits used as evidence on motions.
to dissolve an attachment. We regard the Nebraska cases
cited as decisive of this question. Even were we convinced
that the earlier cases were wrong, we would hesitate to
overrule so long a line of authority, especially upon a ques-
tion of practice where it is perhaps more important that the’
law should be stable and certain than that it should be right,
Tt is probable that the legislature intended to make findings
of fact in the court of first instance decisive upon such mat-
ters, and that that policy accounts for the omission. Atany
rateit is the legislature, and not thecourts, which should sup-
ply the omission. TIn the long line of decisions directly or
indirectly affecting this question there are but two cases
which cast any doubt upon the correctness of theconclu-
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sions we have reached. One is Walker v. Morse, already
cited, where this court held that such a bill of exceptions
should not have been quashed in the district court because
the motion to quash the same was not sufficiently specific.
It is plain from an inspection of that case that the motion
was urged upon some technical ground not expressed in the
motion, and that the attention of the court was not chal-
lenged to the question now before us. The other is Osborne
v. Canfield, 33 Neb., 330, where the distinction between
the right to review a judgment on error and the right to a
bill of exceptions was evidently overlooked. We cannot
regard those cases as overruling all the others upon the
subject. The district court erred in overruling the motion
to quash.”

I fully concur in the conclusion reached by Commissioner
IrviNe. His argument in support of the proposition that
a county judge is without authority to settle a bill of excep-
tions embodying the evidence adduced on the hearing of a
motion to vacate an attachment is, to my mind, unanswer-
able. In what I shall say upon the subject I shall refrain
from going over the ground covered by that opinion,

The chief justice says, in substance, that the decisions of
this court in Taylor v. Tilden, 3 Neb., 339, and Kellogg v.
Huntington, 4 Neb., 96, holding that a bill of exceptions
cannot be taken from the ruling of a justice, except in cases
tried to a jury, have been adhered to, and are the law of
this state, but these “cases rest, to some extent, upon the
ground that an adequate remedy is given by appeal.” An
examination of the opinions in the cases mentioned fails to
disclose that either was predicated upon the fact that there
existed aremedy by appeal. On the contrary they are placed
squarely upon the ground that there is no statute in this
state authorizing a county judge or justice of the peace to
allow a bill of exceptions in a case, unless such cause is
tried by a jury. The right to a bill of exceptions is purely
statutory, and where it is not authorized by law, a party is
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not entitled to one. GANTT, J., in the first case says:
¢ The statute does not give the right of a bill of exceptions
to the ruling of the probate judge, or justice of the peace,
upon questions of law arising during the trial before them,
in cases not tried before a jury, and hence, such bill of ex-
ceptions cannot be considered in an appellate court, because
it is an act without authority of law, and a nullity.” That
action, like this, was commenced in the county court, and
the decision ought to be decisive of the question under
consideration. The same doctrine has been held and ap-
plied in Kellogg v. Huntington, supra; Rudolf v. Winters,
7 Neb., 125; Burlington & M. R. Co. v. Dick, 7 Neb.,
244, besides the two cases in 32 Neb., cited by Commis-
sioner IRVINE.

The supreme court of Ohio, in Baer v. Olto, 34 O. St.,
11, has placed the sanie construction upon the statute of
that state. In that case the question arose whether a jus-
tice of the peace has any power to sign a bill of exceptions
containing the evidence taken before him on the hearing of
a motion to discharge an attachment, and the court in the
opinion say : :

“Yn the case now before us, it might be said that there is
no such preponderance of evidence against the order refus-
ing to discharge the attachment as would justify its reversal.

“Bat, in order to settle the practice in such cases, we now
decide that there is no provision made by legislation, as it
now stands, for preserving the evidence offered on such
motion, or for reviewing the decision of the justice, upon
the ground that such order, either in granting or refusing
the motion, is contrary to the evidence. "

« The statute prescribing the contents of ajustice’s docket
(section 203 of the Justices’ Code; S. & C., 804, 805) does
not require any evidence to be recorded. And the only
statute which authorizes a bill of exceptions to be signed
by a justice is the act of February 11, 1869 (66 Ohio L.,
7), and the sole object of the Dbill of exceptions provided

38
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for in this act, is to authorize a review of the questions of
law arising during a trial of the cause before the justice.”

After the decision in Baer v. Otto, supra, the legislature
of Ohio passed a law authorizing a bill of exceptions where
an order discharging or refusing to discharge an order of
attachment is made. (Revised Statutes of Ohio, sec. 6524.)

There is no room for doubt that it is the settled law of
this state that a justice of the peace is not authorized to
sign a bill of exceptions preserving the testimony on which
he acted in sustaining or overruling a motion to dissolve
an attachment; and the above opinion of the commis-
sioner satisfies the writer that the rule is the samein such
cases in the county courts. Such has been the scope of the
decisions in cases originating in county courts, and that too
where the amount exceeded the jurisdiction of a justice of
the peace. (See Rudolf v. Winters, supra, and Nickerson v.
Needles, supra.)

Had this suit originated in the district court, and the
motion to discharge the attachment been there made and
the same had been either sustained or denied, the defeated
party, it is true, would have been entitled to have the evi-
dence taken on the hearing incorporated in a bill of excep-
tions. The power of the district court to sign bills of
exceptions is not limited to cases tried to a jury; but the
statute confers ample authority upon that court to sign a
true bill in all cases, whether tried to a court or to a jury;
and it is no argument to say that because the attaching
creditor, where the attachment is discharged by the district
court, may have the evidence preserved by a bill of excep-
tions, another party in a similar case, upon a like ruling
made by the county court, is likewise entitled to a bill of
exceptions. The authority of the two courts to settle and
allow bills of exceptions rests upon entirely dissimilar
statutory provisions.

Attention has been called to section 236¢ of the Code.
‘We cannot yield assent to the proposition that said section,
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either in express terms or impliedly, confers the power for
settling a bill of exceptions in any case, or the right to. re-
view the order of the court discharging an attachment.
That the section was not passed by the legislature for any
such purpose is clearly manifest from a reading of the lan-
guage of the provisions, as well as the purpose of the act ex-
pressed in the title. The act is entitled “An act to provide
for the retention of attached property pending a review on
error of an order discharging the attachment.” The object
named in the title is carried into the body of the statute.
As was said by the present chief justice in his opinion in
Adams County Bank v. Morgan, 26 Neb., 149, in consid-
ering section 236¢ of the Code, “this section applies alone
to the retention of the lien of the attachment; that is, if the
attaching creditor desires to retain his attachment lien upon
the property attached until the ruling on the motion to dis-
charge can be reviewed in the appellate court, he must,
within such time as the court shall fix, not exceeding twenty
days, give an undertaking to the adverse party, with ap-
proved sureties, in double the appraised value of the prop-
erty, conditioned,” ete. It cannot be doubted that the sole
purpose the legislature had in adopting the section under
consideration was to provide for preserving the lien of the
attachment pending the review of the order dissolving the
. attachment in the appellate court. The act confers no au-
thority, nor does it attempt so to do, to prosecute error
from the ruling of the court in sustaining or vacating an
order of attachment. Such power already existed at the
time the section became a law. The discharging of an at-
tachment is a final order, and is reviewable under sections
581 and 582 of the Code. (Turpin v. Coates, 12 Neb., 321.)
Even though it should he held that section 236e confers
the right to review the ruling on a motion discharging an
attachment and to the evidence upon which the decision is
based, the section has no application to the case at bar, since
the county court did not dissolve the attachment, but sus-
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tained the writ. By no process of reasoning can it be held
that the section authorizes a county judge to sign a bill of
exceptions where the attachment is upheld. The section
applies alone to cases in which the attachment is discharged.

Mention has been made of the writ of certiorari, and it
is claimed that under such a writ a party at common law
was entitled to bring up for review both the evidence upon
which the inferior tribunal acted and the question of juris-
diction. We concede that section 599 of the Code confers
upon courts the same power to compel the proceedings of
an inferior tribunal to be brought up for review as existed
at common law, and that by section 901 of the Code the
common law remedies are continued in force in this state,
where the Code has failed to provide a remedy. But we
are unwilling to admit that as a general rule a court upon
a common law writ of certiorari will examine the evidence
for the purpose of determining whether it sustains the
judgment sought to be reviewed. It is my understanding
that the office of a common law certiorari is only to bring
up for review the question of jurisdiction or power, and
errors on the face of the record, and that the reviewing
court will not inquire whether the decision of the inferior
tribunal was right upon the merits. (Corrie v. Corrie, 42
Mich., 509; Hyslop v. Finch, 99 Ill., 171; Rawson v.
McElvaine, 49 Mich., 194; Central P. R. Co. v. Placer
County, 43 Cal., 365; Ex parte Nightingale, 11 Pick.
[Mass.], 168 ; McAllilley v. Horton, 75 Ala., 491; Eayner
v. State, 52 Md., 368; Lapan v. Commissioners of Cum-
berland County, 65 Me., 160; De Rochehrune v. South-
eimer, 12 Minn., 78; Conover v. Davis, - N. J. Law,
112; In re Kensington & Oxford Turnpike Co., 97
Pa. St., 260.) There is considerable conflict in the au-
thorities upon the question, but we think the rule just
stated is the scope of certiorari as applied to judgments of
justice courts, and other similar tribunals. (Frederick v.
Clark, 5 Wis., 191 ; Baizer v. Lasch, 28 Wis., 268 ; Smith
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v. Bahr, 62 Wis., 244; Owens v. State, 27 Wis., 456;
Ctate v. Huck, 29 Wis., 202; Paulsen v. Ingersoll, 62
Wis., 312; Callon v. Sternberg, 38 Wis., 539; Milwaukee
Iron Co. v. Schubel, 29 Wis., 444; Driscoll v. Smith, 17 N.
W. Rep. [Wis.], 876; Tiedt v. Curstensen, 61 Ia., 334;
-THealy v. Kneeland, 48 Wis., 497 ; Schall ». Bly, 43 Mich.,
401; Carcer v. Chapell, 37 N. W. Rep. [Mich.], 879.)

In State v. Huck, supra, a justice of the peace, under a
writ of certiorari, certified up all the evidence, as well as
the record, to the circuit court, where the judgment of the
justice was reversed as being against the evidence. On
error to the supreme court the judgment of the circuit
court was reversed, and that of the justice affirmed; the
court holding that upon certiorari issued to a justice of the
peace, only jurisdictional errors and defects disclosed by the
record would be examined.

In Carver v. Chapell, supra, plaintiff sued out an at-
tachment, The writ was dissolved on motion of the de-
fendant. The supreme court of Michigan held, on review
of the case, that on certiorart it would not review the facts
.or pass upon the weight of the testimony upon which the
lower court based its ruling.

In Milwaukee Iron Co. v. Schubel, supra, Cole, J., in
speaking of certiorari, says: ‘In this state the common law
writ has almost invariably been brought to review the pro-
ceedings and judgments of justices of the peace; and this
court has, with much uniformity, declined to consider upon
such writ any but jurisdictional questions, or such ques-
tions of law as might arise upon the docket entries of the
justice. The court has refused to try the merits of the
action by a common law writ, or to examine any alleged
error of the justice in his rulings on the trial, or to consider
any objection which involved an inquiry into the evidence,
There was no way provided by which such decisions and
rulings became a matter of record; and, besides, an ade-
quate remedy was afforded for a review of these judicial
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acts by means of the statutory writ of certiorari or by ap-
peal.”

It is perfectly plain that certiorari will not lie where the
statute affords a remedy by error or appeal. The decision
of a justice of the peace, or county court, in sustaining or
dissolving an attachment can be reviewed by proceedings
in error. True, the ruling of said courts on a motion to
discharge an attachment cannot be reviewed on the ground
that the decision is against the weight of the evidence; but
that is not the fault of the court, but of the law, in failing
to provide for preserving the evidence by a bill of excep-
tions.  Osborne v. Canfield, 33 Néb., 330, is overruled.
In the case we are considering, the district court reversed
the decision of the county court upon the ground that it
was contrary to the evidence. As the bill of exceptions
was without authority of law, the district court erred in not
quashing the same. It follows that the judgment of the
court below should be reversed, and that of the county
court affirmed.

REVERSED.

MaxweLy, C. J., dissenting.

This cause was submitted to the commission,and a decision
of a majority of that body not conforming to the views of
this court upon one point, it is necessary to state the law
upon the subject, as I understand it. The action was
brought by the plaintiff against the defendants in the
county court by attachment. The defendants thereupon
filed a motion to dissolve the attachment and supported the
same by various affidavits. It was also claimed that the
affidavit of one Croy, the agent of the plaintiff, was insuf-
ficieut and an amendment was permitted. On all these
questions the opinion of the majority of the court, in my
view, is right. The county court sustained the attachment,
The cause was taken on error to the district court and a bill
of exceptions, duly signed, containing the affidavits and
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evidence submitted on a motion to dissolve the attachment.
A motion was made in the district court to strike the bill
of exceptions from the files because there was no authority
of law for the granting of the same. The motion was
overruled, and the attachment was sustained. The ruling of
the court is the principal question involved. .
Section 236¢ of the Code provides: “That when an
order discharging an order of attachment is made, and any
party affected thereby shall except thereto, the court, or
Jjudge, shall fix the number of days, not to exceed twenty,
in which such party may file his petition in error, during
which time the property attached shall be held by the
sheriff or other officer, during which period the petition in
error shall be filed, and the party filing the same shall give
an undertaking to the adverse party, with surety or sure-
ties, to be approved by the court, in double the amount of
the appraised value of the property attached, conditioned
to pay said adverse party all damages sustained by such
party in consequence of the filing of said petition in error in
the event that such order of attachment shall be discharged
by the court, in which said petition in error shall be filed,
as baving been unlawfully obtained.” This provision of
the Code was adopted in 1873, and applies to all cases of
attachment where an order is made discharging the same,
Now is it possible that in a certain case the attaching cred-
itor may, when the attachment is discharged, have the evi-
dence on which he predicates his right preserved in a bill
of exceptions and in a similar case in another court would
be denied that privilege? It is true in an early day in the
judicial history of the state this court held that a bill of ex-
ceptions could not be taken from the ruling of a justice of
the peace in cases not tried by a jury. (Zaylor v. Tilden, 3
Neb., 339; Kellogg v. Huntington, 4 Neb., 96.) Those de-
cisions have been adhered to and are the law of this state,
These cases rest to some extent upon the ground that an
adequate remedy is given by appeal. They refer to causes
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tried before a justice of the peace upon the merits. In
my view, they do not refer to special proceedings, as by
attachment. In such case the only mode of review pro-
vided in the Code is on error. This is expressly provided
for; but how can the case be reviewed unless the evidence
upon which it was heard in the trial court is carried up to
the reviewing court? The authority to review the action
of the trial court carries with it the right to have all the
testimony before the reviewing court. Otherwise, the right
of review would be a vain proceeding, a delusion, and
mockery of justice. As. T understand the rule, statutes are,
if possible, to be so construed as to give them force and
effect, and not to annul their operation.

Section 16, chapter 20, Compiled Statutes, provides:
“Orders for arrest and for attachments of property may
issue in actions brought under this chapter, but when the de-
mand in such action exceeds the jurisdiction of a justice of
the peace, the proceedings upon such orders shall be the
same, as near as may be, as in actions brought in the dis-
trict court. The return day of such orders shall, when issued
at the commencement of the action, be the same as that of
the summons ; when issued afterwards, they shall be made
returnable forthwith.,” In the case at bar the amount in-
volved amounts to nearly $900, and the statute declares
that where the amount exceeds $200 ¢ the proceedings upon
such orders shall be the same, as near as may be, as in ac-
tions brought in the district court.” What orders? All
orders for arrest or attachments. Now by what authority
does the court limit the word * proceedings”? All pro-
ceedings relating to the attachment, as I understand the
meaning, include all that is done in relation to the same in
the county court. If the case was tried in the district
court, the preparation and signing of a bill of exceptions
would be a part of the proceedings in that court. Is not
the same true where the action is brought in the county
court, where the amount involved exceeds $200? I be-
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lieve the construction placed upon this language is forced
and unnatural, and not only works injustice in the case at
bar, but is calculated to do injustice. The precise question
here involved was before this court in Osborne v. Canfield,
33 Neb., 330 ; and it was held by a unanimous court that
a county judge “may sign a bill of exceptions in any case
where an attachment has been discharged by him.” That
question was the principal one presented in that case, and
the right was sustained, and the rule should be adhered to.

But let us suppose that the Code provides no remedy.
Then we have recourse to the remedies which existed under
the former practice. Section 901 of the Code provides: °
«Rights of civil action given or secured by existing laws
shall be prosecuted in the manner provided by this Code,
except as provided in the following section. If a case
ever arise in which an action for the enforcement or pro-
tection of a right, or the redress or prevention of a wrong,
cannot be had under this Code, the practice heretofore in
use may be adopted so far as may be necessary to prevent
a failure of justice.” Under the former practice a writ of
certiorari would be issued to certify up the record where
there was no remedy by appeal or writ of error. All at-
tachment proceedings in this state are purely “statatory, .
and if no other remedy exists, are reviewable by certiorari.
(Hartshorn v. Wilson, 20., 28 ; Learned v. Duval, 3 Johns.
Cas. [N.Y.],141; Dougan v. Arnold, 4 Dev. L. [N. Car.],
99; Branson v. Shinn, 13 N. J. Law, 250 ; Wilson v. Ray,
T, U. P. Charlt. [Ga.], 109 ; Fryer v. Blackmore, 1 Murph.
[N. Car.]; 94; 2 Spelling, Extraordinary Relief, sec. 1939.)
It is very clear to my mind that the parties are entitled to
have the record certified up, and that the judgment of the
court below is right and should be affirmed,
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McCabe, Wood & Elmer, for plaintiff in error, cited:
Kaine v. Weigley, 22 Pa. St., 179 ; Kersenbrock v. Martin,
12 Neb., 374; Fitzgerald v. Meyer, 25 Neb., 77; Wasson
v. Palmer, 13 Neb., 376; Beels v. Flynn, 28 Neb., 575 ;
Judson v. Courier Co., 15 Fed. Rep., 541 ; Reed v. Ma-
ben, 21 Neb., 695.

Davis, Gantt & Briggs, contra, cited: Thornburgh wv.
Hand, 7 Cal., 554; Noble v. Holmes, 5 Hill [N.Y.], 194;
Van Ettenv. Hurst, 6 Hill [N.Y.], 311; Ma’hews v. Dens-
more, 43 Mich., 461; Williams v. Eikenberry, 25 Neb.,
721; Schars v. Barnd, 27 Neb., 94; Bartlett v. C heese-
brough, 32 Neb., 340.

MaxweLL, C. J.

On the 29th day of January, 1890, plaintiff in error, as
constable, seized the property in controversy as that of W.
C. Ryan, defendant in attachment, at the suits of Darrow
& Logan, Schneider & Lioomis, and J. T. Robinson Notion
Company, under three orders of attachment; the demands
of these plaintiffs, subsequently reduced to judgment, be-
ing $99.25, $415.92, and $235.80, respectively. The day
following the levy the defendant in error seized the prop-
erty under an order of replevin issued from the district
court of Douglas county, averring ownership by purchase
from W. C. Ryan prior to the issuance of the attachments.
The plaintiff in error justified under his orders of attach-
ment and alleged that the purchase by R. E. Kchn from
W. C. Ryan was in fraud of the latter’s creditors, and
upon this issue the case wastried and a verdict rendered in
favor of Kuhn for the sum of $43.70. This sum the
court required the plaintiff to remit, which was done, and
judgment was entered in favor of Kuhn for five cents
damages,

The testimony shows that in 1883 Kuhn began the bank-
ing business in Emerson, about eighty miles from Omaha,
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removing to South Omaha in 1889, From 1884 or 1885
he was acquainted with W. C. Ryan, who, until 1887 or
1888 was a farmer living five or six miles from Emerson.
In the latter part of 1887, or early part of 1888, Ryan
moved to Kmerson, and, in partnership with one Clark,
opened a country store, Kuhn being banker of the firm.
In the fall of 1888 Clark retired. Ryan continued the
business, his father and one Berben indorsing his paper for
goods bought and unpaid for to the amount of $3,000. In
January, 1890, Ryan was insolvent, but continued to do
business and purchased the goods in question on credit.
The debt of Darrow & Logan was about due; that of
J. T. Robinson Notion Company was overdue, while the
Schneider & Loomis claim had not yet matured, January
27, 1890. Ryan owed, on January 27, 1890, for goods
bought, $2,400, on paper indorsed by his father and another
in October, 1888, $3,000; mortgage indebtedness, $3,200.

In 1889 Kuhn started, in South Omaha, a grocery store.
A few days prior to January 27,1890, Ryan approached him
with a proposition to sell his stock, and an inventory was
made without closing business, and that seems to have been
known only to the parties engaged. This inventory could
not be produced at the trial. Ryan continued in posses-
sion, selling goods as usual, until the close of business on
the 27th, when he and Kuhn commenced packing, working
all night, and for twenty-four consecutive hours, when the
goods were shipped to South Omaha. Kuhn was to pay
the cost price, less freight and a trifling reduction for dam-
aged goods, for a stock adapted to a country trade, consist-
ing of clothing, boots and shoes, hats and caps, dry goods,
notions, hardware, groceries, etc. The amount of the stock
is claimed to have been $4,500. The only reason assigned
for the sale was the intention of Ryan to remove to the farm,
The consideration paid was eight lots in Sioux City, Iowa,
at $300 each, aggregating $2,400; a note executed by one
Spiker to Kuhn, not due for fourteen months, $1,080; a
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similar note executed by one Rhoady, $680, without security,
and a note of one Rhoady not due for two or three years ;
a note executed by one Beringhoff, $267. About $75 in-
terest had accumulated on these notes. On the 27th Kuhr
and Ryan went to Sioux City, where deeds to Mrs. Ryan
were executed for the lots there, but were not delivered
until the bill of sale for the stock was executed that even-
ing. They did not start from Sioux City until 4 P. M.,
but between 7 and 8 P. M. of that day a messenger filed
with the recording officer at Ponca, eighteen miles distant,
a bill of sale of the stock, and a deed to Ryan’s father for
a half section of land.. This messenger was Kuhn’s, who
was then in possession of the stock.

The defendants offered in testimony a duly certified copy
of a warranty deed executed by Kuhn and wife to Mrs. M.
A. Ryan on the 11th day of January, 1890, and filed for
record on the 27th day of January, 1890, at 7 o’clock P. M.

It certainly was relevant and material to inquire into the
dealings between Kuhn and Ryan, and Ryan’s wife, at or
near the time when the testimony disclosed that Ryan was
making a disposition of his property, and manifestly mak-
ing a disposition of his property to his wife, The court,
however, excluded this upon the theory that it had been
executed, as appeared upon the face of it, some sixteen days.
prior to the conveyance to Kuhn. In this the court cle:rly
erred. In a transaction of this kind all the facts relating
to the transfer of the property, the consideration therefor
and by whom paid, the manner of payment and to whom
the transfer was made, may be proved to enable the jury to
determine the true nature of the transaction.

In view of the muny assignments of error it would con-
sume too much space to particularize the specific errors.
The court seems to have restricted the examination to too.
narrow limits, and again in the instructions to have re-
stricted the inquiry as to the good faith of the transaction.
The undisputed testimony shows that Kuhn had sufficient.
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notice that the goods were not paid for to put him upon
inquiry, yet he aided in putting the property of Ryan in a
position, the inevitable effect of which was, to hinder and
delay, if not defraud creditors of Ryan. This he cannot
do and be treated as a bona fide purchaser.

In Beels v. Flynn, 28 Neb., 575, it was held: “A pur-
chaser of an entire stock of goods, all the property of the
debtor, cannot close his eyes to the circumstances under
which he purchases the stock and the probable effect the
means of payment (in this case mostly a note of the pur-
chaser) will have upon creditors of the seller in hindering,
delaying, or defranding them of the payment of their
claims.” What is said in that case is applicable in this,
and all the facts and circumstances should be submitted to-
the jury, which they were not, either by the proof or the
instructions. The judgment is therefore reversed and the
cause remanded for further proceedings.

REVERSED AND REMANDED.

CrarLes C. RirTENBOUSE V. C. B. BIGELOW ET AL.
FILED JANUARY 2, 1894. No. 6477,

Cities of the First Class: TownNsHIP BoARDS: TAXATION
In cities which contain 10,000 inhabitants the taxes must be
equalized by the town board, and the appointment of a clerk of
such board is not illegal and unauthorized.*

ORIGINAL application for injunction to restrain the col-
lection of taxes.

Tibbets, Morey & Ferris, for plaintiff, cited: South Platte
Land Co. v. Buffalo County, 7 Neb., 257; Burlington &

Overruled. See following case, 38 Neb., 547,
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M. R. R. Co.v. Cass County, 16 Neb., 138 ; Touzalin v.
City of Omaha, 25 Neb., 817 ; Earl v. Duras, 13 Neb.,
234; Sutherland, Statutory Construction, secs. 235, 237,
238.

George H. Hastings, Attorney General, B. F. Smith, and
W. P. Mc¢COreary, contra, cited: McGeev. State, 32 Neb.,149.

MaxweLL, C. J.

This is an action brought by the plaintiff against the de-
fendants to restrain the enforcement of a tax alleged to be
void. Hastings is a city which, according to the last cen-
sus, contained more than 10,000 inhabitants. The county
of Adams is under township organization, and Hastings
constitutes a township. On the 12th of July, 1893, the
. township board of Hastings appointed a clerk and treas-
urer, and taxes were thereupon levied on the property of
the city to pay for the services of said officers, and these are
the illegal taxes complained of.

Section 4, article 4, chapter 18, Compiled Statutes of
1893, provides: “That in wards of cities of the first and
second class, whose limits are co-extensive with precincts,
the electors thereof shall only choose supervisors, assessors,
and judges and clerks of election.” Section 5 of the same
chapter provides: ‘No city of over 6,000 inhabitants
shall be included within the corporate limits of any township,
but the territory occupied by such city of over 6,000 inhab-
itants shall constitute a town by the name of such city for the
purpose of town meetings and organization as hereinafter
provided.” Section 42 of the same is ag follows: “Assist-
ant supervisors, and supervisors elected in the cities of the
first and second class, shall have no power or duties as town
officers, but shall be members of the county board of their
respective counties, and shall have and enjoy the same
powers and rights as other members.,” Section 62 pro-
vides: *“ None of the provisions of this act in regard to
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meeting of electors of their respective towns and their
powers shall apply to towns whose limits are co-extensive
with cities of the first and second class, but such cities and
the inhabitants thereof shall continue to be governed by the
laws specially applicable thereto, with such power only as
conferred by law or election in the choosing of supervisors,
assessors, judges and clerks of election, and other county
officers.” ‘

Section 62, article 1, chapter 18, is as follows: “The
county boards of the several counties in this state that
may adopt township organization shall be composed of the
supervisors of the organized townships thereof, and the
supervisors from the cities of the first and second class and
villages; sach supervisors shall hold two regular meetings
in each year at the county seat in their respective counties,
for the transaction of general business as a board of super-
visors. They may hold special meetings at such times as
they may find convenient, and shall have power to adjourn
from time to time as they may decm necessary. They may
also hold such other meetings as are by law -provided.”

In 1891 the legislature amended the general election law
by providing that “in counties under township organization
one town clerk, one town treasurer, three judges and two
clerks of election, one assessor,and one overseer of highways
in each road district shall be elected annually thereafter ; and
two justices of the peace and two constables shall be elected at
said election and every second year thereafter, except as here-
after in this section provided ; andatsaid election one super-
visor shall be elected in each township,” ete. “In each city
and village having 1,000 inhabitants or over, one supervisor
for each 4,000 inhabitants therein, one asssesor, three
judges and two clerks of election.”

Section 148, article 1, chapter 14, Compiled Statutes,
provides: “That in all cities of the second class in the
state in counties under township organization and in coun-
ties that may come under such organization, the city coun-

39
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cil and supervisors of such cities ghall constitute a board
of equalization for such city, whose duty it shall be to meet
and equalize the assessments of such city at the same time
and in the same manner as now provided by law for town-
ships in counties under township organization.”

Section 62, chapter 77, is as follows: * In counties under
township organization the assessor, with his assessment book
and the schedules and statements of property by him as-
sessed, together with the town board, shall meet on the first
Monday of June, for the purpose of reviewing the assess~
ment of property of said town. And on the application of
any person considering himself aggrieved, or who shall
complain that the property of another is assessed too low,
they shall review the assessment and correct the same as
shall appear to them just. No complaint that another is
assessed too low shall be acted upon until the person so
assessed, or his agent, shall be notified of such complaint, is
a resident of the county.”” There is also a provision “ that
in each town the supervisor, town clerk, and justices of
the peace of the town shall constitute the town board.” It
will thus be seen that there is no special provision for
equalizing assessments in cities of the first class, which
Hastings is. Section 62, chapter 77, therefore provides the
only mode for equalizing taxes in cities of the first class
having 10,000 inhabitants. The plaintiff, therefore, is not
entitled to any relief, so far as the action relates to the
clerk, and the action is

DisMISSED.
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CHARLES C. RrrTENHOUSE V. C. B. BIGELOW ET AL.
FILED APRIL 3, 1894. No. 6477.

1. Cities of the First Class: TowNSHIP BoARD: TAXATION.
There is no authority of law for the election, appointment, or
existence of a township board, nor for the election or appoint-
ment of a township treasurer or township clerk in a township,
when such township is a city of the first class having more than
ten thousand and less than twenty-five thousand inhabitants.

2. Ritlenhouse v. Bigelow, 38 Neb., 543, overruled.

REHEARING of preceding case, 38 Neb., 543,

Racax, C.

This is a rehearing of Rittenhouse v. Bigelow, 38 Neb.,
543, an action brought originally in this court, and decided
January 2,1894. The suit was brought to perpetually en-
join the county clerk and county treasurer of Adams county
from extending upon the public records and collecting cer-
tain taxes levied by an alleged township board of Hast-
ings township. Adams county is under township organi-
zation; the city of Hastings is situate therein, and is a city
having more than ten thousand and less than twenty-five
thousand inhabitants, and such city constitutes Hastings
township.

The sole question presented by the record in this case
is: Is there any authority of law for the existence of
a township board in Hastings township? If no express
statutory provisions existed affording a negative answer to
the question, we are of opinion that the statutes govern-
ing cities of the subclass to which the city of Hastings
belongs, and article 4, chapter 18, Compiled Statues, 1893,
the township organization act, would afford such a negative
answer without a strained construction of such statutes by
the courts. The object of township organization law is to
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enable the people of every locality to make rules and reg-
ulations for the government of affairs, local in their nature.
These rules and regulations, or by-laws, as they are some-
times called, in townships are framed by the people in their
collective capacity at meetings called for that purpose;
while the rules and regulations, or ordinances, governing
cities of the subclass to which the city of Hastings be-
longs are framed by delegates or councilmen chosen by the
electors of such cities. In a township containing a few
hundred inhabitants it is entirely practicable for the voters
in their collective capacity to frame such by-laws as they
may think will best regulate their local affairs; but this
legislation by voters collectively would be wholly imprac-
ticable in a city of ten thousand inhabitants.

But we do not have to depend upon a construction of the
statutes aforesaid for an answer to the question raised by
this record. By section 4, article 4, of said chapter 18 it
is provided that the electors in wards of cities of the first
and second class, whose limits are co-extensive with a pre-
cinet, shall only choose supervisors, assessors, and judges
and clerks of election. By section 5 of said article and
chapter it is provided that no city of over six thousand in-
habitants shall be included within the corporate limits of
any township, but that the territory embraced within said
eity shall constitute a township by the name of said city.
By section 42 of said article and chapter it is provided
that the supervisors elected in cities of the first class shall
have no power or duties as township officers, but shall be
members of the board of supervisors of the county ; and
by section 62 of said article and chapter it is declared that
none of the provisions of the act in regard to the meeting
of electors of the various townships shall apply to town-
ships whose limits are co-extensive with cities of the first
and second class; but that such cities and inhabitants
thereof shall continue to be governed by the laws specially
applicable thereto; reserving, however, to such cities the
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power of choosing supervisors, assessors, judges and clerks
of election, and other county officers. These sections of
this township law need no construction. They speak for
themselves; and it is perfectly clear that the legislature
never intended that the municipal or local affairs of a city
of the subclass to which Hastings belongs, though made
a township, should be conducted by a township board, It
is true that the act speaks of cities of the first and second
class, and the city of Hastings is a city of the first class
having more than ten thousand inhabitants and less than
twenty-five thousand inhabitants; but the city of Hastings
did not cease to be a city of the first class because sub-
classed as one having more than ten thousand inhabitants.
There is no authority of law for the election, appointment,
or existence of a township board as such, nor for the elec-
tion or appointment of a township treasurer or township
clerk in a township, when such township is a city of the
first class having more than ten thousand and less than
twenty-five thousand inhabitants. It follows that the levy
of taxes made by the township board of Hastings township
is void. The former opinion of this court is reversed, and a
decree will be entered perpetually enjoining the county clerk
and county treasurer of Adams county from extending upon
the books of their office and collecting any of the taxes
sought to be levied by the said alleged township board
of Hastings township. '

DECREE ACCORDINGLY,

Posr, J., not sitting,
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BreETTA Svanson v. Citry oF OMAHA.
FILED JANUARY 2,1894. No. 5387.

Municipal Corporations: DaMAGES BY CHANGING GRADE OF
STREET. After the grade of a street had been established a lot-
owner adapted his building on his lot to conform to the grade.
Afterwards a new grade was established, by reason of which the
front of his building was left more than fifteen feet above the
street. Held, That a clear preponderance of the evidence showed
that the damages to the property greatly exceeded the special
benefits. '

ERROR from the district court of Douglas county. Tried
below before FERGUSON, J.

B. @. Burbank, for plaintiff in error.
W. J. Connell and E. J. Cornish, conira.

MaxweLL, C. J.

The plaintiff in June, 1890, was the owner of the south
half of lot 15, in block 8, in Kountz & Ruth’s addition to
Omaha, and had erected thereon a large wooden building,
nearly two stories in height, with a brick basement. It
appears from the evidence that the grade was established
in 1883 and a change made in 1887, and she built a base-
ment wall under the house to adapt it to the change of
grade of 1887; and the front of the house seems to have
been but two or three feet above the level of the street. In
June, 1890, a new grade was established, by which the
street in front of the house was cut down fifteen and one-
half feet. The persons appointed to appraise the damages
allowed the plaintiff nothing, and on appeal to the district
court the award was affirmed.

On the trial of the cause David Smeaton testified that
the property, before the change of grade, was worth $4,500,
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and from $3,000 to $3,200 afterwards. Anthony Johnson
testified to substantially the same facts. E. F. Seaver tes-
tified that the property was worth about $4,150 before the
grading and about $2,900 afterwards. Mark A. Upton
placed the value before the grading at $4,500, and after
the grading at about $3,000. Otto Johnson testified that
the property was worth before the grading about $4,500,
and after such grading about $3,000. These men are
shown to have been well acquainted with the value of real
estate in Omaha at the time stated. The defendant called
three witnesses, two of whom were in its employment, one
apparently being a professional appraiser, if not a profes-
sional witness, who testified, in substance, that the special
benefits were about equal to the damages. When required
to particularize as to the benefits they failed to show special
benefits that were of any great value. None of these wit-
nesses testified to facts that showed that the property would
be worth more after the grading, and the lot and building
Jlowered to grade, than it would be before the change of
grade. This would seem to be the test. Is the property,
taken as a whole, deducting the cost of lowering the build-
ings, diminished in value by the improvement? If it is,
the owner should be compensated for the diminution in
value, :

It is very desirable and commendable even for a city,
within reasonable limits, to improve its streets, but it is of
equal importance to protect the rights of its citizens. When
a grade is established, a lot owner on such street may justly
assume that it was made in good faith, and may build ac-
cording to grade or raise or lower his buildings to conform
to the grade. If thegrade is thereafter changed so that his
buildings are left on top of a high bank, it would seem but
justice that he should be paid for lowering the same to the
second grade, unless the special benefits are clear and man-
ifest and fully equal the damages. If damages for a ma-
terial change of grade made from time to time can be paid
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for in alleged benefits, it is possible to bankrupt persons of,
moderate means or greatly injure their financial ability,
and they may be required, at the whim or caprice of a mu-
nicipal council, to raise or lower their buildings to conform
to changes which are often unnecessary. The true policy
of every municipality and community is to deal justly with
all property owners within its boundaries. If the public
require the use of private property, or that it shall be dam-
agéd for public use, why should not the party who requires
this sacrifice for its own benefit bear the burden and pay
for the injury ? This might impose a slight burden on all
the tax-payers, but would be more than compensated by the
assurance to every property owner that if his property was
taken or injured for public use he would be duly compen-
sated for the injury. In the case at bar the proof clearly
shows that the plaintiff has been greatly injured in excess
of the special benefits shown by the proof. The verdict,
therefore, does not respond to the evidence, and the judg-
ment is reversed and the cause remanded for further pro-
ceedings.
REVERSED AND REMANDED.

M
SARAH N. StaNwoop V. City oF OMAHA.

FILED JANUARY 2, 1804. No. 5639.

On an appeal from an award of damages for the construction
of a viaduct it appeared from the proof that the damages were
grossly inadequate. The verdict and judgment, therefore, are set
aside and the cause remanded for further proceedings.

ErROR from the district court of Douglas county. Tried
below before Davis, J.

Charles B. Keller, for plaintiff in error.
W. J. Connell and E. J. Cornish, contra.
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Maxwery, C. J.

This is a petition in error to review the judgment of the
district court of Douglas county on an award of damages
to the plaintiff for injuries to lot 4, block 204, in the
city of Omaha, by the erection of the viaduct on Tenth
street in said city. The lot in question has a frontage on
Tenth street of 132 feet, and on Leavenworth street of
sixty-six feet. The viaduct at the point indicated is about
thirty feet above the street. The verdict below was $500,
in favor of the plaintiff.

The principal objection is that the verdict is against the
weight of evidence, the amount of the award being greatly
beneath the damages proved. W. V. Morse, a witness
in the case, placed the value of the lot before the construc-
tion of the viaduct,in round numbers,at $59,000, and af-

-terwards $31,000. J. B. Carmichael at $49,000 before
and $24,000 afterwards. George C. Ames placed the
value before at $46,000, and afterwards at $23,000. Lewis
S. Reed placed the value before at $39,000, and after such
construction at $26,000. George Hobbie placed the value
before at $66,000, and after the erection at $33,000, John
T. Dillon placed the value before at $52,000, and after the
erection at $26,000. These witnesses are shown to be well
acquainted with the value of real estate in Omaha, and in
that particular part of the city, and we do not think this
testimony is overcome by that on behalf of the city. But
the testimony as to the rental of the buildings is much
stronger in favor of the plaintiff. Before the erection of
the viaduct the plaintiff received as rental for the ground
alone the sum of $1,200, the taxes being paid by the lessee,
and the lessee sublet the premises for nearly or quite twice
that sum; but after the erection of the viaduct the rents
were greatly reduced, more than one-half, and it was diffi-
cult to find paying tenants even at the reduced rate. These
facts show that the property has been greatly injured for
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either sale or lease, and that $500 is a grossly inadequate
sum for the damages sustained. The judgment is therefore
reversed and the cause remanded for further proceedings.

REVERSED AND REMANDED.

Dovee County v. CHARLES KEMNITZ
FILED JANUARY 2, 1894, No. 4391,

Bastardy: BoND FOR SUPPORT OF CHILD: JUDGMENT. When
for the deceased mother of a bastard child the proper county
has been substituted as complainant in proceedings under chap-
ter 37, Compiled Statutes, the judgment and order of the court,
upon a verdict of guilty, should require defendant to ** give se-
curity to save the connty harmless from any expense which may
be incurred in the support of said child.”’ :

REHEARING of case reported in 32 Neb., 238.

C. Hollenbeck and George L. Loomis, for plaintiff in
€rror.

Frick & Dolezal, contra.

Maxwery, C. J.

Thisaction was brought by Lena Martin against Kemnitz
as the father of her bastard child. The mother died while
the action was pending, and the county of Dodge was sub-
stituted as plaintiff on the trial. The defendant was found
guilty. -Upon error proceedings in this court this judg-
ment was affirmed (32 Neb., 238). A motion for a rehear-
ing was afterwards sustained, and there is upon such
rehearing presented but one question for consideration, and
that is the sufficiency of the bond required by the judg-
ment of the district court. The condition of the bond
prescribed was that the defendant “ will save the county of
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Dodge free from all expense on account of the support of
said bastard child.” Coss, J., delivering the opinion of
this court on a former review of this case (28 Neb., 224),
said that though the action had been revived in the name
of Dodge county, every proceeding should be governed,
so far as is required, by the same provisions and rules of
law as though it had never abated.

Section 6, chapter 37, Compiled Statutes, provides  that
in case the jury find the defendant guilty, or such accused
person before the trial shall confess in court that the ac-
cusation is true, he shall be adjudged the reputed father
of said child, and shall stand charged with the maintenance
thereof in such a sum or sums as the court may order and
direct, with payments of costs of prosecution, and the court
shall require the reputed father to give security to perform -
the aforesaid order, and in case the said reputed father shall
neglect or refuse to give security as aforesaid, and pay the
costs of prosecution, he shall be committed to the jail of
the county, to remain until he shall comply with the order
of the court.” Section 2 of the same chapter provides
“that, when any woman has a bastard child and neglects
to bring a suit for its maintenance, or commences a suit and
fails to prosecute to final judgment, the county commissioner,
in any county interested in the support of any such bastard
child, where sufficient security is not offered to save the
county from expense, may bring a suit in behalf of the
county against him who is accused of begetting such child,
or may take up and prosecute a suit begun by the mother
of the child.” It will thus be seen that the county may
prosecute “ when sufficient security is not offered to save
the county from expense.” If a sufficient bond is given
to save the county from expense in caring for the child, the
putative father will be entitled to his liberty. In the case
at bar such bond seems to have been given. The Jjudgment
is therefore

AFFIRMED.
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Davip P, FARQUHAR ET AL. V. LEwis O. HiBBEN.
FILED JANUARY 2, 1894, No. 5644,

1. Exemptions. The testimony sustains the claim of the debtor,
that the property levied upon was exempt and not subject tosale
upon execution.

2. An inventory of all the property of a debtor, who describes his
property in general terms as ‘‘ three barrels of liguor, saloon and
fixtures, and cigars, and stock, consisting of bar, liquors, glass-
ware, and mirror, at No. 220 South Thirteenth street, Omaha,”
is not void, Although informal, the court will look at the sub-
stance, and hold it sufficient when it appears that all the property
described was found at the place designated.

ERROR from the district court of Douglas county. Tried
below before FERGUSON, J.

Cornish & Robertson, for plaintiffs in error.

E. W. Simeral and William Simeral, contra.

MaxweLy, C. J.

On March 11, 1890, defendant in error filed his petition
claiming of plaintiffs in error damages in the sum of $350,
and for his cause of action alleges that the plaintiff in error
Farquhar was, at the time the defendant in error claimed to
have been damaged, a constable in and for Douglas county,
Nebraska, and that his co-plaintiffs in error were his bonds-
men; that on the 24th day of February, 1890, an execu-
tion was issued on a judgment obtained in the county court
of Douglas county, in favor of Riley & Dillon and against
defendant in error, for the sum of $300.92, and was placed
in the hands of Constable Farqubhar, who on said day
levied the same upon three barrels of whiskey belonging to
the defendant in error; that on the 7th of March, and
before the time of sale of said property under said execu-
tion, the defendant in error made out and placed in the
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hands of said officer Farquhar an affidavit of exemptions.
The petition also alleges that said affidavit contained a list
of all the personal property of which the defendant in error
was possessed, and that he demanded of said officer that the
three barrels of liquor be released as exempt. In addition
to the above, the petition contains the following allegation :

“5, Plaintiff further states to the court that said affi-
davit of exemptions shows, and plaintiff alleges the fact
to be, that he, long prior to said levy or the issuing of said
execution, (had) given a mortgage for the sum of $2,000
upon all the property set forth in said affidavit; * * *
that notwithstanding said property was exempt by law in
lieu of a homestead, said constable did, on the 8th day of
March, 1890, sell said whiskey under said execution, to the
damage of said plaintiff in the sum of $350.”

In answering, the defendants Thomas and Brennan
adopt the answer of the defendant Farquhar. The de-
fendant Farquhar first denies each and every allegation
contained in the -petition, except such as is specifically
admitted in theanswer. It is admitted that Farquhar was
a constable, as alleged, and that his co-plaintiffs in error
were his bondsmen. It isalso admitted that an affidavit
was filed with the officer by the defendant in error on the
7th day of March,.1890, but denied that the same gave a
list of all the personal property of which the defendant in
error was at that time possessed, and that he demanded said
three barrels of whiskey as exempt. The answer also con-
tains the following: “ Defendant states that on the 4th
day of March, 1890, after levy was made as aforesaid, and
prior to the sale of said property under said execution,
* % * gaid plaintiff was the owner of seven barrels of
whiskey, five thousand cigars (and other personal property
described in the answer), * * * which property, ex-
cept the three barrels of whiskey levied upon by this defend-
ant, was clear and free from all incumbrance and liens,
and exceeded in value the sum of one thousand dollars;
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that on the 4th day of March, 1890, prior to filing any af-
fidavit with this defendant, and prior to giving any notice
whatever to this defendant that he intended to claim his
exemptions, said plaintiff fraudulently, for the purpose of
cheating and defranding his creditors, and especially the
plaintiffs in execution, and for the purpose of hindering and
delaying said plaintiffs in execution in the collection of
their judgment, and for the purpose of placing his property
subject to levy on execution out of his hands, sold and
transferred all of said above described property, except the
three barrels of whiskey levied upon as aforesaid, by a
chattel mortgage, and in other ways to this defendant un-
known, and did not at any time between the time of the
levy of the execution, to-wit, the 24th day of February,
1890, and the sale of said property under the same, to-wit,
the 8th day of March, 1890, point out, or offer to point
out, property other than the three barrels of whiskey levied
upon as aforesaid on which the defendant could levy exe-.
cution; that by reason of the premises ‘the said plaintiff
elected to choose, and did choose, said property disposed of
as aforesaid as exempt in lieu of the three barrels of whis-
key held by this defendant.” Tt is also denied that the
property described in the petition was mortgaged prior to
the date of the levy.

The reply is a general denial of the new matter,

On the trial of the cause a verdict was rendered in favor
of the defendant in error for the sum of $272. 90, after
which a motion for a new trial was overruled and judg-
ment rendered on the verdict.

The testimony shows that after the levy the debtor filed
an inventory of his property with the officer as follows:

“In County Court of Douglas County.
“RiLEY &DILLON }

V.
L. O. Hiegen.
“Inventory of the whole of the personal property owned
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by L. O. Hibben, of Omaha, Douglas county, Ne-
braska.
3 bbls. of liquor w......eeeevuverrierienaneennnnns ... $270 00
Necessary wearing apparel.
Saloon and fixtures, and cigars, and stock, con-

sisting of bar, liquors, glassware, and mirror,

at No. 220 South 13th street, Omaha.......... 2,000 00

“There is a mortgage upon the entire saloon for $2,-
442.80, which covers the entire value thereof, given to
Isaac Brown.

“STATE OF NEBRASKA,

Dovgras County. }»ss.

“L. O. Hibben, being first duly sworn, deposes and says
that he is a resident of the state of Nebraska, and the head
of a family, and that I have neither houses, lands, nor town
lots subject to exemption as a homestead under the laws
of this state, and that the above inventory contains a true
and correct list of all the personal property owned by me.

“(Signed) L. O. HiBBEn.

“Subscribed in my presence and sworn to before me, this

7th day of March, 1890.

“ (Signed) Wi SIMERAL,
“[sEAL.] Notary Public.

“ Filed March 7, 1889. D. P. FARQUHAR,
’ “Constable.”

Thereupon an appraisement was made as follows:

“An inventory and appraisement of the personal prop-
erty of L. O. Hibken, made this 8th day of March, 1890,.
by R. M. Patterson, J. E. Van Gilder, and W. C. Van
Gilder, three disinterested freeholders, residents of Douglas
county, Nebraska, being duly sworn by D. P, Farquhar,
constable of said county.

“Assessed value of the property as follows, to-wit :

1 mirror and cupboard.......ee vererieeinerinanrinnnnnnnn, $150
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25 bottles iQUOT veeverrararerinieiiiriiresrreneiveneniiin, $25
7 pictures........ Cerersereenein etereraetiit e sananaens 18
2 small MITrors...cvevsreeieriiiiiiniieieieirniiiiieneneconee. 16
1 ice box and cONtENts cveuvivinrirsriiruiersrereneranennns 18
6 demijohns and contents......coecevieniiiiiiiirieiiinien 20
6 bottles of wine........ feeneeen ceeesrereaterineaiensateens 10
1,200 CIgarS...veiseriiresaorensonsenssane cerssaessantiienene 30
Front bar and working board and attachments ........ 65
Hot water urn.......ooeveeaeens veereseersanas cerereens ceenens 5
1 stove...ccaceeacennnnns N 12
6 CUSPIAOTS ceverurerreueenrnriuneunenscrrereeserannee anenens 3
4 chairs .ivveicererieinieetsarieceneennsnens cesrsasnieeriiinens 2
1 lunch counter and fiXtures ...oceeicinreenencsrennronanss 15
1 gasoline stove, ete.....ccoiiiiierriiiiniininanns ceeerenas 5
1 ice box and contents .....oeeveevseneenceiiennernennicannes 10
Bottles, barrels, etc...c..veuee Ceaserereeerasaeniens crerenens 5

Total valuation ....eeeeeroeeninnenannnes TP $739

“(Signed) R. M. PATTERSON,
. “J. E. VAN GILDER,
“W. C. VAN GILDER,
“ Appraisers.”
“STATE OF NEBRASKA,

DoveLas Counry. }SS'

«T, D. P. Farquhar, constable of said county, do hereby
certify that R. M. Patterson, J. E. Van Gilder,and W. C.
Van Gilder, three freehold residents of said county were
called by me to assess the value of said property, and ap-
praise the same as above.

“Qiven under my hand this 8th day of March, 1890.

[{1

)
“ Constable.”

The testimony tends to show that there was a mortgage
upon the saloon fixtures and contents for a Jarge amount,
and that this mortgage was executed and filed before the
levy of the execution, and, in our view, the jury would be
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warranted in finding that it was made in good faith to se-
cure a valid debt. It is very evident, also, that the debtor
had neither lands, town lots, nor houses, and that he was
entitled to the benefit of the exemption of $500 in per-
sonal property, to be selected by him in addition to the
specific articles exempt.

Technical objections are made to the form of the inven-
tory. It is nota model by any means, but the officer seems °
to have found and appraised the property, and we must
consider the substance more than the form. Taking all
the testimony, it is very clear that the property sold by the
officer was exempt and that he is liable therefor. There is
no material error in the record and the judgment is

AFFIRMED.

EpwaArRD McCBRIEN ET AL. v. BEN RILEY ET AL.
FILED JANUARY 2,1894. No. 5455.

1. A district court is without power to vacate or mod-
ify its own judgments subsequent to the term at which
they are entered, except for the grounds enumerated in section
602 of the Code.

2. Where an appeal is taken to the district court from a
" judgment of a justice of the peace, the appellant is not required
to give notice of the appeal to his adversary.

3. When a defendant moves to vacate a judgment ren-
dered against him by defanlt, he must accompany his application
with an answer setting up a meritorious defense to the action.

- ERROR from the district court of Douglas county. Tried
below before FERGUSON, J.

The opinion contains a statement of facts.
40 '
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Switzler & McIntosh, for plaintiffs in error:

Judgments regularly entered become final at the end of
the term. The court thereafter has no power to vacate the
same except upon the grounds enumerated in section 602
of the Code. (Freeman, Judgments [3d ed.], sec. 96;
Carlow v. Aultman, 28 Neb., 672.)

Upon appeal from a justice court the appellant is not
obliged to notify the appellee. (Rich v. Stretch, 4 Neb.,
186.)

In vacating the judgment entered by default it was
necessary for the defendants at the time of their applica-
tion to present an answer showing a good defense to the
action. (Spencer v. Thistle, 13 Neb., 227; Fritz v. Gros-
nicklaus, 20 Neb., 413; Mulhollan v. Scoggin, 8 Neb., 202;
Hale v. Bender, 13 Neb., 66.)

The defendants, in their application to have the judgment
set aside, made no showing of diligence on their part, and
assigned no good reason why they did not plead to the
plaintiffs’ petition within the time prescribed by statute.
Without a satisfactory showing in this behalf, it was error
for the court to vacate said judgment. (Dizon County v.
Gantt, 30 Neb., 885; Burke v. Pepper, 29 Neb., 320;
Mulhollan v. Scoggin, 8 Neb., 202.)

Mahoney, Minahan & Smyth, contra.

Norvar, J.

This is a proceeding in error to review an order made by
the court below vacating and setting aside a judgment by
default rendered against defendants in error. The action
originated before a justice of the peace. From a judgment
in favor of defendants plaintiffs appealed to the district
court, filing their petition therein on the 8th day of August,
1890. Afterwards, at the September, 1890, term of said
court, to-wit, on the 27th day of December, no answer
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having been filed, a judgment by default was rendered
against defendants for the sum of $209.20. Subsequently,
at the May, 1891, term of said court, and on the 15th day
of July, defendants filed a motion to vacate the judgment,
alleging the following grounds:

1. Irregularity in obtaining the judgment.

2. That said defendants never had any notice of the ap-
plication of plaintiffs for a default and judgment in said
cause,

3. That plaintiffs (sic) have a good defense to the amount
of said action. A

The motion was supported by the affidavit of the de-
fendant, which stated, in substance, that prior to J uly 11,
1891, neither of the defendants had any notice said cause
had been appealed, or that any proceedings would be, or
had been, taken in the district court in said action; that de-
fendants have a good defense to the suit; that John Riley
never had any dealings or transactions with plaintiffs; and
that Ben Riley is indebted to plaintiffs upon their first
cause of action, but denies any liability upon the second
cause of action set out in the petition. On the 22d day of
July, 1891, the court sustained the motion, vacated the
judgment, and gave defendants ten days in which to an-
swer, to which order and ruling plaintiffs took an excep-
tion.

It will be noticed that the order vacating the judgment,
of which complaint is now made, was entered at a term sub-
sequent to the one at which the judgment was pronounced.
This court held in Carlow v. Aultman, 28 Neb., 672, that
a district court has no power to vacate or modify its own
judgments after the term at which they are entered, except
for the grounds mentioned in section 602 of the Code;
and there can be no doubt of the soundness of the rule
there announced. The third ground for setting aside a
judgment after the term, enumerated in said section, is * mis-
take, neglect, or omission of the clerk, or irregularity in
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obtaining a judgment.” It is obvious that defendants
were not entitled to relief under said section. No mistake,
neglect, or omission of the clerk of the district court is al-
leged. There was no irregularity in procuring the judg-
ment. True, the defendants were not notified that plaintiffs
had taken an appeal from the judgment of the justice to
the district court. The statute does not require that an
appellant shall give notice of appeal to his adversary.
None was therefore required to confer jurisdiction upon the
appellate court. (State Bank of Nebraska v. Green, 8 Neb.,
297; Schuyler v. Hanna, 28 Neb., 601.) There is no stat-
utory provision requiring a plaintiff to give notice of an ap-
plication for a default and judgment. The defendants were
bound to take notice of all proceedings in the case after the
appeal was docketed in the district court. Default was not
entered until long after the statutory time for filing an
answer had elapsed. Defendants being in defanlt of an
answer, judgment was properly rendered against them.
Again, the defendants failed to accompany their motion to
vacate the judgment with an answer. This was necessary.
(Spencer v. Thistle, 13 Neb., 227.) The order of the dis-
trict court is

REVERSED.

Henry LEvi ET AL. V. DAvID FRED.
FILED JANUARY 2, 1894. No. 5057,

1. Appeal: IsSUES IN APPELLATE COURT. It is a well settled rule
in this state that an appeal to the district court must be tried
on the same issues as in the court from which the appeal was
taken.

2. BException to Pleading Raising New Issue on Ap-
peal: WAIVER: REVIEW. An objection that a petition filed
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in the district court introduced a new cause of action will not
be considered by this court, where it appears that no objection
was made or exception taken on that ground until after the trial
Yin the lower court.

3. Appeal: PLEADING. While on appeal to the district court the
plaintiff must prosecute the same cause of action as in the court
of original jurisdiction, yet, in drafting his petition, he is not
confined fo the allegations contained in his pleading in the court
below, so long as the identity of the original cause of action is
preserved.

4. Failure to Except to Instructions: Review. Instruections
will not be reviewed by this court where no exceptions were
taken by the party complaining at the time the charge was read
to the jury.

ERROR from the district court of Douglas county. Tried
below before IRVINE, J. ‘

Charles Offutt, for plaintiffs in error:

On appeal to the district court from a lower one, the
cause must be tried de novo, with the issues precisely the
same as at the trial below. (O’ Leary v. Iskey, 12 Neb.,136;
Baier v. Humpall, 16 Neb., 127; Union P. R. Co. v. Ogilvy,
18 Neb., 638 ; Fuller v. Schroeder, 20 Neb., 631; Bishop
v. Stevens, 31 Neb., 786.)

Slabaugh, Lane & Rush, contra.

Norvar, J.

This was an action for damages for breach of contract
brought by David Fred against Henry Levy and Davis
Skolinkowski before a justice of the peace. From a judg-
ment in plaintiff’s favor.the defendants appealed to the
district court, where Fred obtained a judgment against the
defendant Skolinkowski. ]

After the selection of the jury in the district court plaint-
iff was permitted to file an amended petition, and this rul-
ing of the court is assigned as error. It is insisted by
counsel for plaintiffs in error that the amended petition in-
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troduced a new and different cause of action from that tried
in the justice court. The principle has been frequently
stated in the decisions of this court that a party has a right
to have the action tried on the same issues as in the court
from which the appeal was taken; but this is a right that can
be waived. The objection, to be available, must be made
at the proper time. The defendants below did not at the
time state any ground of objection to the filing of an
amended petition, but simply excepted to the ruling being
made. It was in the motion for a new trial that complaint
was first made that the issues had been changed. A party
will not be permitted to wait until he ascertains that the
verdict is against him, and then urge that the identity of
the issues was not preserved on appeal. Fairness to the
trial court, and the opposite party, requires that the objec-
tion should be urged at the earliest opportunity. (O’ Leary
v. Iskey, 12 Neb., 136 ; Sawyer v. Brown, 17 Neb., 171.)

The rule which forbids new issues being raised in an
appellate court has not been violated in this case. The
cause of action set up in the amended petition is the same
as declared on before the justice. It is true the facts are
more fully stated in the amended petition than in the bill
of particulars, but the identity of the cause of action was
preserved. This was all that was required. (Sells v. Hag-
gard, 21 Neb., 357.)

The original petition failed to state sufficient facts to en-~
title plaintiff to a judgment against Henry Levi. This
defect was covered by proper allegations in the amended
pleading. 'The only person affected by the amendment was
Levi, and as the verdict was in his favor, no one was preju-
diced by permitting an amendment to be made,

Complaint is made that certain instructions were mis-
leading and prejudicial to the rights of plaintiffs in error-
Objections to the charge of the court cannot be considered,
for the reason no exceptions were taken by the party now
complaining at the time the instructions were read to the
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Jjury. The only exceptions in the court below to the charge
were taken by defendant in error.

There being no reversible error in the record, the judg-
ment of the court below is

AFFIRMED,

Howerr LuMser CoMPANY V. CAMPBELL & DEERSON.
FILED JANUARY 2, 1894. No. 4805,

1. It is the province of the jury to determine the credibility
of witnesses and the weight which should be given their testi-
mony.

2. Credibility of Witnesses: REVIEW. A jury ismnot required
to decide a disputed proposition of fact merely by a count of wit-
nesses, but should determine which are the most worthy of
credit; and, where the evidence is conflicting, a verdict based
upon the testimony of the minority of the witnesses will not be
disturbed by this court on error or appeal, unless it is manifestly
wrong.

3. Action on an Account: PAYMENT: INSTRUCTIONS. Held,
That the instructions fairly submitted to the jury the disputed
question of fact in the case.

Error from the distriet court of Sarpy county, Tried
below before CLARKSON, J. ~ '

Martin Langdon, for plaintiff in error.
C. L. Hover, contra.

Norvar, J.

This suit was commenced in the county court by the
Howell Lumber Company, a corporation, against Camp-
bell & Deerson, on an account for lumber sold and delivered.
From a verdict and judgment in favor of defendanis
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plaintiff appealed to the district court, where the defendants
again obtained a verdict, and judgment was rendered
thereon.

It is undisputed that on and prior to December 30,
1888, defendants were indebted to plaintiff in the sum of
$647.82, for lumber purchased by the former of the latter.
The defense in the court below, as well as here, was that
the account had been settled by the defendants turning
over to plaintiff farmers’ notes aggregating the sum of
$650.06. Plaintiff admits receiving notes from defendants
to said amount, but insists they were accepted merely as
collateral security for the defendants’ indebtedness, and not
in payment thereof. The testimony introduced upon the
trial on behalf of plaintiff is to the effect that on the 30th
day of December, 1888, James E. Campbell, one of the
firm of Campbell & Deerson, for the purpose of securing
an extension of the time of payment of the indebtedness,
entered into an arrangement with Herbert N. Jewett, man-
ager of the Howell Lumber Company, by which the de-
fendants were to deliver to plaintiff, as collateral security,
notes to the amount of $1,000; that the notes subsequently
turned over by Campbell were received under said contract,
and that all sums collected on said notes have been placed
to the credit of the defendants, reducing their indebtedness
to the plaintiff to the sum of $415.97. The defendant
Campbell, while upon the witness stand, denied in tofo mak-
ing any such arrangement, but on the other hand testified,
positively and unequivocally, that the understanding be-
tween him and Jewett was that he should pay the account
with farmers” paper, and in pursuance of such arrangement,
and as soon as he procured the notes, they were delivered
to the Howell Lumber Company, he taking receipts there-
for. All of the receipts except one were in form like this:

“Received of Campbell & Deerson, one hundred six and
585 dollars, in notes, as follows, to-wit: *~ * *

“(Signed) B. F. TroMAS.”
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One of the receipts specified that the note therein de-
scribed was received as security on account. The notes
were indorsed by Campbell & Deerson, either “ Protest
and notice waived,” or “Protest waived.” The evidence
would have justified the jury in returning a verdict for
either party, depending upon which set of witnesses was
believed. The conflicting testimony has been submitted to
two different juries, and each time the verdict was for de-
fendants. Under the circumstances we do not feel war-
ranted in disturbing the verdict as being against the evi-
dence, although the greater number of witnesses sustain the
position of the plaintiff, and notwithstanding we might not
have decided as did the jury had we been sitting in their
places. Plaintiff is not without remedy. It has recourse
against defendants by action upon their indorsements upon
the notes.

Complaint is made of certain instructions to the jury,
given at the request of defendants, numbers 1 and 2 of
which being as follows:

“1. You are instructed that the credibility of the wit-
nesses is a question exclusively for the jury; and the law
is that where a number of witnesses testify directly opposite
to each other, the jury are not bound to regard the weight
of the evidence as evenly balanced. The jury have a right
to determine from the appearance of the witnesses on the
stand, their manner of testifying, their apparent candor and
fairness, and from all the other surrounding circumstances
appearing on the trial, which witnesses are more worthy
of credit, and to give credit accordingly.

“9. You are instructed that the testimony of one credi-
ble witness may be entitled to more weight than the testi-
mony of many others, if, as to those witnesses, you have
reason to believe, and do believe, from the evidence and

. all the facts before you, that such other witnesses have
knowingly testified untruthfully, and are not corroborated
by other credible witnesses, or by circumstances proven in
the case.”
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The foregoing are above criticism. They not only state
the rule correctly, but are applicable to the testimony. The
credibility of the witnesses was alone for the jury to de-
termine, and the above instructions did not authorize the
triers of fact to go outside of the record, as counsel for plaint-
iff contends, to determine which witness should be believed
and which disbelieved. The witnesses on one side had tes-
tified to a state of facts entirely opposite to that related
by those on the’ other side, and it is obvious that the jury
could not, if they reached a conclusion at all, give all the
witnesses equal credit. A greater number of persons had
testified on the trial on behalf of one party than did on the
other, and, in view of this fact, it was not improper to
charge the jury as to the rules for determining the weight
to be given conflicting evidence, The jury was not obliged
to decide the case by a count of witnesses. Defendants’
request stated the rule as to their liability upon their
indorsements on the notes. It certainly could not have
misled or confused the jury, especially when considered in
connection with the fourth request to charge, which was
given, and which reads as follows :

“4, You are instructed that if you find from theevi-
dence that the defendants delivered to the plaintiff, or its
agents, promissory notes in the sum of six hundred fifty and
1%’ dollars, indorsed ‘protest waived,’ and the plaintiff, or
its agents, accepted the same in payment of the claim which
the plaintiff had against the defendants, then your verdict
should be for the defendants.”

The issue in the case was whether or not the notes were
accepted and received in payment of plaintif’s demand,
and the charge fairly submitted that question to the jury.
By an instruction given by the court on its own motion
the jury were told, in effect, that if the notes were given
and received as collateral security, the plaintiff was entitled
to a verdict.  Plaintiff has no just ground for complaint
of the charge. The judgment is

AFFIRMFD,
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JonN H. HARTE, RECEIVER, APPELLEE, V. ABRAM CAs-
TETTER ET AL, APPELLEES, IMPLEADED WITH
CHARLES  A. HARVEY, APPELLANT.

FILED JANUARY 2,1894. No. 6166. -

1. Motion to Dismiss Appeal: NoTicE. A motion filed in this
court to dismiss an appeal, on the ground that the appellant
has drawn from the clerk of the district court the money awarded
him by the decree sought to be reviewed, will be heard, not-
withstanding notice of said motion was not served on the oppo-
site party until after the expiration of the time prescribed by
the rules of this court for serving briefs in the case, when it
appears appellee had no notice or knowledge of the facts upon
which the motion was based before the briefs were due.

2. . Rule 8 Zeld not to apply to such a motion.

3. Acceptance by Appellant of Benefits of Decree: Dis-
MISSAL OF APPEAL. A party who, after appealing from a
decree in his favor, voluntarily accepts the benefits, or receives
the advantage, of the decree is thereby precluded from after-
wards prosecuting his appeal.

MortioN to dismiss appeal from a decree of the district
court of Washington county, and motion to strike the mo-
tion to dismiss from the files. Heard below before Scorr,
J. Appeal dismissed.

Switzler & MeIntosh, for appellant.

De France & Richardson, E. Wakeley, B. Q. Burbank,
Charles Offutt, L. W. Osborn, W. E. David, W. C. Walton,
J. W. West, John O. Yeiser, and Jesse T. Dawis, for ap-
pellees.

Norvar, J.

On September 30, 1893, appellees filed in this court a
motion to dismiss the appeal, on the ground that after the
rendition of the decree sought to be reviewed the appellant
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Charles A. Harvey received and accepted the benefits of said
decree. Subsequently appellant filed a motion to strike from
the files the motion to dismiss the appeal, alleging that said
motion was not filed in this court until Saturday, the 30th
day of September, 1893, and that notice of said motion
was not served in time, either upon the appellant or his
attorneys. |

The cause was submitted upon the motions. We will
first pass upon appellant’s motion to strike,

It is insisted that the motion to dismiss the appeal comes
too late, inasmuch as the same was not filed, nor was no-
tice thereof served upon either the appellant, or his attor-
ney, until after the time fixed by rule 9 of this court, for
serving briefs in said cause, had expired. Appellant re-
lies upon rule 8, which declares that “neither motions
to dismiss, unless for the want of prosecution, nor to strike
a bill of exceptions, will be heard, unless notice thereof
shall be served upon the opposite party, or his attorney,
or the attorney who tried the cause for him in the trial
court, at or before the expiration of the time for serving
briefs in the case.” While the language just quoted will
Justify the construction placed thereon by appellant, namely,
that no motion to dismiss a cause out of this court, except
for want of prosecution, will be entertained, where notice
of such motion is not served prior to the expiration of
the time specified in rule 9 for serving briefs, it was never
contemplated that the rule should be held applicable to
motions to dismiss, like the one in this case, based upon
matters dehors the record, but rather to motions to dismiss,
framed to take advantage of mere errors, defects, and ir-
regularities, not affecting the jurisdiction of the court, ap-
pearing upon the face of the record itself. To hold that
the rule applies to every motion to dismiss, except for fail-
ure to prosecute the cause, would preclude this court from
hearing a motion to dismiss a petition in error or appeal
where the transcript of the judgment sought to be reviewed
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is not filed in this court within the time prescribed by
statute, unless notice of the motion has been served be-
fore the expiration of the period for serving briefs; yet this-
court has frequently dismissed proceedings in error and ap-
peals because not taken in time, although the motion there-
for was not made until after the service of the brief of the
plaintiff in error or appellant. Suppose, after an appeal is
perfected in this court and the briefs on both sides are pre-
pared and served, the appellant accepts the benefits of the
decree, or the parties settle the controversy. Would not the
court, on the motion, and against the will of the other party,
dismiss the appeal for that reason, notwithstanding the pro-
visions of the rule of this court under consideration? To
suggest the question is to evoke an affirmative answer.
This court will not knowingly sit to hear a cause where it
satisfactorily appears that the subject-matte® of the suit has
been settled, or where the party seeking a reversal of a
judgment has accepted the money awarded him by the trial
court. The case at bar, in principle, does not differ from
the supposed case. Here the ground of the motion to dis-
miss is that appellant has received the amount found due
him under the decree. It appears that neither the appellees
nor their attorneys had any actual notice or knowledge that
the money had been drawn by appellant until after the
convening of the last term of this court, and after the time
for serving briefs had elapsed. The fact that the receipt
of the attorneys for appellant for the money was filed with
" the clerk of the district court long after the rendition of the
decree does not amount to actual notice. Appellees were
not bound to examine the records and files of the lower
court to ascertain whether the money had been received by
appellant. Appellees were diligent in filing their motion
to dismiss after the discovery of the fact npon which the
same is based. Appellant’s motion to strike must be over-
ruled.
As to the motion to dismiss, it may be stated as a gen-
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eral rule that a party who accepts the benefit of a decree
waives the right to prosecute an appeal from it, This prin-
ciple has been declared and enforced by this court in the
following cases: Hamilton County v. Bailey, 12 Neb., 56 ;
Gray v, Smith, 17 Neb., 682; Sazon v. Cain, 19 Neb., 488,
492. The same doctrine has been asserted too frequently
by other courts to be longer questioned. (Babbitt v. Corby, 13
Kan,, 612; Rasure v. McGrath, 23 Kan., 597; Babeock v.
Banning, 8 Gil. [Minn.], 123; Mississippi & M. R. Co. v.
Byington, 14 Ia., 572; Borgalthous v. Farmers & Merchants
Ins. Co.,36 Ia., 250; School District of Altoona v. District
Township of Delaware, 44 Ia., 201; Cogswell v. Colley, 22
Wis., 399; Flanders v. Merrimac, 44 Wis., 621; Smith v.
Coleman, 46 N. W. Rep. [Wis.], 664; Newman v. Kizer,
26 N. E. Rep. [Ind.], 1006; Glackin v. Zeller, 52 Barb.,
[N.Y.],147; Bennettv. Van Syckel, 18 N, Y., 481; Knapp
v. Brown, 45 N. Y., 207; Murphy v. Spaulding, 46 N. Y.,
556; People v. Mills, 109 N. Y., 69; Murphy v. United
States, 104 U. 8., 464; Neal v. Field, 68 Ga., 534; Cassell
v. Fagin, 11 Mo., 208; Smith v. Jack, 2 Watts & S. [Pa.],
103; Laughlin v. Peebles, 1 Pen. & W. [Pa.], 114; Hall
v. Lacy, 37 Pa. St., 366; Gibson v. Hale, 57 Tex., 405.)

It would be manifestly unjust to permit a party who has
accepted the fruits of a decree, by taking all the money the
decree gives him, to prosecute his appeal. A party who is
dissatisfied with a decree in his favor should have the same
reviewed by proper proceedings. He has the option to do
that, or to proceed to enforce the decree and receive the
benefits therefrom; but he cannot pursue both, since one
course is inconsistent with the other. The acceptance of’
the money found due by a decree must be deemed an aban-
donment of an appeal previously taken. This view is
fully sustained by the foregoing authorities.

Does this case fall within the rule above stated? The
record shows that on the 5th day of December, 1892, a
decree was rendered in this cause in the district court of”
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Washington county, distributing certain moneys in contro-
versy among the numerous parties to the action. A por-
tion of said fund was awarded to Charles A. Harvey, one
of the defendants therein, and the remainder was distrib-
uted between the other parties. Harvey being dissatisfied
with the sum given him by the decree, appealed the cause.
All of the parties, unless it be Harvey, have drawn from
the clerk of the district court the full amounts due them
under the decree. On the 30th day of December, 1892,
Messrs. Switzler & McIntosh, attorneys for appellant, sent
to the clerk of the district court a letter, a copy of which
is as follows: :

“WARREN SWITZLER. JAMES H., McINTOSH.

“SwiTzZLER & McINTOSH, ATTORNEYS AT Law,
“New York LirFE INsuRANCE BUILDING,
“OMaHA, NEB., Dec. 30, 1892.

“Clerk District Court Washington County, Blair, Ne-
braska..—DEAR Sir: Kindly send us check for any moneys
in your hands as clerk of the county available for payment
to our client, Charles A. Harvey, in his claim against
‘Washington county, In re Richards & Company in litiga-
tion in Harte, receiver, etc., v. Castetter et al,, and this
letter, together with your canceled check, will be your re-
ceipt for the same, and greatly oblige,

“Yours truly, SwitzLER & McInTosH.”

In compliance with said letter the clerk of the district
court sent to Messrs. Switzler & MecIntosh on December
31, 1892, his check on the Blair State Bank, payable to
their order, for $850.84, which was received by appellant’s
attorneys, and they received the money thereon, Counsel
for appellant insist that they did not receive or accept any
money under the decree. The money in litigation had been
paid to the district clerk prior to the trial in the court be-
low to abide the decision of the court. On the trial a por-
tion of the fund was found due, and decreed appellant.
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In view of these facts, the only construction that we can
place upon the letter above alluded to, and the receiving
of the money on the check, is that the $850.84 was drawn
in pursuance of the terms of the decree. Moreover, the
clerk of the district clerk testifies that the money was so
paid, and there is not a scintilla of testimony to the contrary.

But it is said that appellant did not receive, and was not
sent, the full amount allowed him by the decree. The only
evidence offered on this point is that given by the clerk of
the district court, who, in his testimony, states that: “T
mailed a check to said attorneys (Switzler & MclIntosh) in
compliance with their request, for $850.84, the amount due
Harvey under said decree.” From the foregoing it would
seem that appellant has been paid all he was entitled to
by the decree, but whether he has or has not, in our view, is
quite immaterial. The doctrine that a party who accepts
the benefit of a decree in his favor waives the right to pros-
ecute an appeal, is not limited in its application to those
alone who have accepted the full amount awarded, but ap-
plies as well where there has been part acceptance. A
party, by voluntarily accepting under a decree a portion of
the amount found due him, thereby as fully and completely
recognizes the validity of the decree as if he had drawn the
full amount allowed him. If appellant desired to prose-
cute his appeal he should not have accepted any portion of
the fund paid into court, which was adjudged to be his. He
was not compelled to accept the money, but could have al-
lowed it to remain with the clerk of the district court until
his appeal was decided. The acceptance of the money,
under the circumstances disclosed by this record, precludes
appellant from challenging the correctness or validity of
the decree. The appeal therefore must be

DisMISSED.



. Vor. 38] JANUARY TERM, 1894. 577

Egan v. Bonacum,

PaTtrick Ecax v. THoMAs Boxacum, BisHoP.
FILED JANUARY 2, 1894. No. 5048.

Action Upon Subscription Contract: PARTY PLAINTIFF.
A subscription contract having provided that each subscriber
thereto became bound to pay such sum as should be placed op-
posite his name, to enable a designated committee to erect one
building and repair another, both buildings being sufficiently
designated, held, that suit was properly brought for the collection
of such subscription in the name of the official or dignitary in
whom was vested the title of the real property proposed to be
improved, as plaintiff; the title being held, and the suit being
brought, for the use of an unincorporated association and its in-
dividual members, too numerous to be named, as beneficiaries.

Error from the district court of Lancaster county.
Tried below before HaLL, J.

The facts are stated in the opinion,

Pound & Burr, for plaintiff in error:

A member of a voluntary unincorporated association can-
not maintain an action in his own name upon a contract
made with the association. (MeMakon v. Rauhr,47 N. Y.,
67; Habicht v. Pemberton, 4 Sandf. [N. Y.], 657; Austin
v. Searing, 16 N. Y., 112; Wilkins v. Wardens, 52 Ga.,
351; 1 Bates, Pleadings, Parties & Forms, p. 40; Lloyd
v. Loaring, 6 Ves. [Eng.], 773.)

The bishop and others of a committee as members of the
church were made the trustees of an express trust as to the
subscription fund; and they should have brought the ac-
tion. (Slocum v. Barry, 34 How. Pr. [N. Y.], 320;
Hutchins v. Smith, 46 Barb. [N. Y.], 235.)

Charles E. Magoon, contra.

41
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Ryanw, C.

This action was brought for the recovery of the full
amount pledged by Patrick Egan by his subscription to a
written instrument signed by himself and seventy-three
other persons, promising to pay such amount as was placed
opposite the name of each signer. Opposite the subscrip-
tion of Mr. Egan were placed the character and figures
“$500.” This written instrument, omitting the several
signatures and amount opposite each, was in the following
language:

¢“LixcoLN, NEBRASKA, February 28, 1888.

“ Whereas the Rt. Rev. Thomas Bonacum, Rev. M. A.
Kennedy, John Fitzgerald, William McLaughlin, Patrick
Egan, Thomas Heelan, James Daley, James Kelley, F. S,
Potvin, James Ledwith, P. W. O’Connor, J. J. Butler,
John P. Sutton, A. Halter, and Charles McClave have
been appointed a building committee of St. Theresa’s
church, in the city of Lincoln and state of Nebraska; and
whereas, it is the intention of said building committee to
enlarge the said St. Theresa’s church and to erect a pa-
rochial school building in the city of Lincoln and state of
Nebraska:

“Now, therefore, we the undersigned, do hereby promise
and bind ourselves individually to pay the sum of money
placed opposite our individual names, to enable the said
committee to carry out their said intentions in reference to
the aforementioned church and school, which sum of
money is to be paid in installments as follows: One-fifth on
demand; one-fifth on the 1st of May; one-fifth on the 1st
of July; one-fifth on the 1st of October, and one-fifth on
or before the 1st of January, 1889.”

Upon a trial without the intervention of a jury the dis-
trict court of Lancaster county rendered judgment against
Mr. Egan, the plaintiff in error, for the full amount of
his subscription with interest. The only question pre-
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sented by the record is whether or not the action could be
maintained by the plaintiff in the trial court in the form,
and for the reasons indicated by the title of the case as in-
the petition set forth. This title was as follows: “Thomas
Bonacum, Bishop of the Roman Catholic church for the
Lincoln Diocese, who sues for himself and the St. The-
resa’s Catholic Church, of Lincoln, Nebraska, a religious
association unincorporated, and the members of said relig-
ious association, who are too numerous to be brought before
the court, plaintiff, v. Patrick Egan, defendant,” It is
observable that the subscription paper heretofore referred
to did not designate a payee. It merely indicated the pur-
poses to which, when collected, the several amounts should
be applied by the committee referred to, which purpose
was the repairing of one building and the erection of an-
other. It was fully alleged in the petition, and fairly shown
by the proofs upon the trial, that the title of all real
property of the kind upon which the designated improve-
ments were to be made was held by the bishop of the
diocese in which such property was situated; was held for
the unincorporated association heretofore mentioned; that
Thomas Bonacum, at the time of the trial and for the whole
time covered by the transactions therein involved, was, and
had been, such bishop; that the improvements contemplated
in the subscription contract had been fully completed at a
cost, as shown by competent evidence, of $44,000; and
that the plaintiff in error had refused to make any pay-
ment whatever upon his said subscription. There was not
only a proper plaintiff in the action, but there was suffi-
cient proof as well, to sustain the judgment, which is
therefore

AFFIRMED.
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Warp S. MiLs v. GEORGE LEAVITT.
FILED JANUARY 2, 1894. No. 5437.

Roal Estate Agents: REVIEW OF JUDGMENT FOR COMMISSION.
In an action by a real estate agent to recover a commission al-
leged to have been earned by himself in procuring a satisfactory
purchaser of the real property of the defendant, the sole matter
in controversy having been whether payment was essentially
conditioned upon the happening of a subsequent event, the ver-
dict of a jury upon that point, being supported by competent
evidence under proper instructions of the court in respect to the
matters in contreversy, will not be disturbed.

Error from the district court of Lancaster county.
Tried below before HaLL, J.

Mockett, Rainbolt & Polk, for plaintiﬁ'. in error. -
Leese & Stewart, contra.

Rvaw, C.

This suit was brought by George Leavitt, a real estate
agent of Lincoln, Nebraska, against Ward 8. Mills, by
whom Leavitt alleged he was employed as such agent to
sell certain lots owned by Mills, on terms specified; and
Leavitt having, as he averred, fully complied with all pre-
requisites necessary thereto, was, as he alleged, entitled to
recover $180 as fair compensation, and interest thereon,
for his said services. There seems to be no contention made
by plaintiff in error, except as to whether or not an essen-
tial part of the contract was that Leavitt was to receive no
payment unless sufficient was paid by the purchaser to serve
that purpose. Upon this point the court instructed the -
jury as follows:

“TIf you believe from the evidence that the defendant
agreed to pay said commission upon getting a loan on the
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several houses and lots, and if you find from the evidence
that said loans were obtained, then your verdict should be
for the plaintiff for $180, with interest at seven per cent
per annum from date said loans were obtained to February
1, 1892, the first day of this term of court.

“If you believe from the evidence that by agreement of
the parties to this action the said commissions were not to
be paid by defendant until he had obtained from the pur-
chaser, Algur, the first payments to be made by said pur-
chaser on said lots, and if you find from the evidence that
such first payments have not yet been made, then your ver-
dict should be for defendant.”

If the verdict had been for the defendant, it is at least
doubtful whether or not the first paragraph above quoted
would have vitiated it, for plaintiff’s right of recovery was
thereby governed by considerations much narrower than
were proper under the evidence. Whatever criticism might
justly be made upon that paragraph is not material, for in
any event only the defendant in error could complain.
The second paragraph quoted very fairly stated the law as
applicable to the defense made in the answer, and had the
support of sufficient evidence to render it proper to be
given. The verdict of the jury thereon was fully justified
and the judgment of the district court is therefore

AFFIRMED.

Fraxk L. Duxy v. CrHARLES N. DiErz.
FiLep JANUARY 2, 1894. No 5027.

Roview: THE ONLY ASSIGNMENT OF ERROR in this case being that
the ‘trial judge was wrong in a certain conclusion of fact, the
evidence examined, and %eld to support the court’s finding, and
its decree affirmed.
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ERrOR from the district court of ILancaster county.
Tried below before Havrr, J.

Adams & Scott, for plaintiff in error.
Talbot & Bryan and 1. 8. Allen, contra.

Ragax, C.

Charles N. Dietz brought suit in the district court of
Lancaster county against Wilmer Mayes, Frank L, Dunn
and others, to foreclose a lien for material furnished to build
a house on lot 9, block 3, Sherwin’s addition to the city of
Lincoln. The lien of Dietz was filed on the 15th day of
Angust, 1888. Dunn held a mortgage against the same
property executed to him by the owner, Mayes, and filed in

- the office of the register of deeds on the 31st day of May,
1889. Dunn defended against the lien of Dietz on the
ground that the material mentioned in the lien in suit did
not go into the house built on lot 9, but went into a house
built by Mayes on lot 1, block 2, Sherwin’s addition, and
that his, Dunn’s, mortgage was a first lien on lot 9, block 3.
Mayes made no defense. The court found that the mate-
rial mentioned in the lien entered into the construction of
the house on lot 9, block 3, and that Dietz had a first lien
on the property. From this finding and decree Dunn
prosecutes error. His counsel say: ‘“We insist that in
this case there was no evidence showing that the lumber
mentioned in the mechanic’s lien, or any part of it, ever
went into the building on lot 9, block 3, but that the testi-
mony all shows that the material went into lot 1, block 2.”

We have carefully read all the evidence and cannot
agree that there is no evidence to support the court’s find-
ing. We think it is supported by competent evidence, and
therefore we cannot disturb it. There is no question of
law involved in the case, and the decree of the district
court is .

AFFIRMED.
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Damon v. City of Omaha.

SAMUEL G. DAMON, APPELLEE, V. CrTrY oF OMAHA ET
AL., APPELLANTS,

FILED JANUARY 2, 1894. No. 3492.

Review: No BRIEFS HAVING BEEN FILED by either party, and the
judgment conforming to the pleadings and evidence, it is there-
fore affirmed. Pheniz Ins. Co. v. Reams, 37 Neb., 423, followed.

ApPPEAL from the district court of Douglas county.
Heard below before WAKELEY, J.

John L. Webster, A. J. Poppleton, and W. J. Connell,
for appellants.

Charles B. Keller, contra.

Irving, C.

This was an appeal from a decree of the district court of
Douglas county perpetually enjoining the defendants from
working a street in that city to a grade alleged in the pe-
tition not to have been legally established, facts being al-
leged from which it would follow that plaintiff’s property
abutting upon the street would be seriously injured, and it
also being alleged that no lawful assessment or tender of
damages had been made to plaintiff, and that no petition
had been made for a change of grade.

- No briefs have been filed on behalf of either party. We
have examined the pleadings and the evidence; and as they
are sufficient to support the judgment, it is accordingly

AFFIRMED,
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State v, Hastings.

STATE OF NEBRASKA V. GEORGE H. HASTINGS ET AL,
FILED JANUARY 3, 1894, No. 6090.

Moriox for rehearing of case reported in 37 Neb., 96.
The motion was referred to the supreme court commis-
sioners, and, upon their recommendation, was overruled.
MaxwzLr, C. J., dissented from the order overruling the
motion, and filed the opinion following:

MaxweLr, C. J.

In my view the motion for a rehearing should be sus-
tained. A careful examination of the majority opinion as
reported in 37 Neb., 96, 55 N. W. Rep., 778, shows that the
majority of the court really sustained the principal charges
against the defendants. Thus it is said: “At the time of
the appointment of Dorgan to superintend the construction
of the cell house he was the agent and manager of Mosher,
the lessee of the penitentiary, and charged with the duty of
subleasing the prison labor. In view of that fact his se-
lection by the board as the representative of the state,
knowing, as will hereafter appear, that it would be obliged
to depend upon Mosher for labor to carry on the work, is
highly censurable, and should, to say the least, be charac-
terized as unbusinesslike, and utterly wanting in that in-
telligent regard for the interests of the state which the
law demands of public officers under, like circumstances.”
Could there be a more serious charge against public officers
than that they “were utterly wanting in that intelligent re-
gard for the interests of the state which the law demands
of public officers under like circumstances”? We must
remember that the man appointed by the board, against
whom this language is used, is W. H. Dorgan, at the time
the overseer and manager of Mosher in the penitentiary.
This man, on mere estimates and in violation of the duty of
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the board, was permitted by them to draw more than $32,000
out of the treasury by their approval of his estimates and
accounts, while the whole amount of labor and material
furnished by him did not exceed, if performed by citizen
labor, more than $13,260, and probably did not cost more
than $8,000. There was no money in the treasury, so that
the warrants have presumably been drawing interest at
seven per cent. It is true that Dorgan afterwards paid to
Hopkins about $6,000, but he still retains in his hands in
the neighborhood of $15,000, with two years’ interest
thereon. If there has been any attempt on the part of the
board to recover this money we are not advised as to the
fact. The truth appears to be that this money was either
loaned or practically donated to Mr. Dorgan, and this oc-
curred by the want of intelligent regard for the interests of
the state, which the majority of the court find to be the fact
in the appointment of Dorgan.

David Butler, the first governor of this state, was im-
peached and removed from office because he had appropri-
ated about the same amount of money as Dorgan has in
this case. Butler, however, offered to secure the state, and
afterwards did secure it, and finally the debt was paid.
Notwithstanding this fact, the proposed security, he was
removed from office because his appropriation of the money
was in fact embezzlement, which it was the duty of the
house of representatives and senate to condemn ; otherwise,
the state would be liable to be plundered by its own officers.
It was contended then, as now, that the offense did not jus-
tify impeachment; that that was a heroic remedy to be ap-
plied only in extreme cases; but after full argument, and a
careful investigation of the law, the senate, which contained
a number of capable lawyers, held the act proved was suffi-
cient cause for impeachment and removal from office; and
no intelligent lawyer at the present time will question the
conclusion reached in that case,

In the case at bar the state, through these defendants,
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has been deprived of this money; and it either directly or
indirectly forms a part of the debt of the state to the
school fund on which it is paying interest. So in regard
to the other principal charges, they are admitted to be true,
but the offenses are condoned. It is claimed that they do
not justify impeachment. The object of impeachment in
this state is to secure the removal of the delinquent offi-
cers. The findings in this case are practically a verdict of
guilty. Tt is unnecessary to set them aside, but simply to
vacate the conclusions of law. Will any one contend that
the acts complained of are not misdemeanors? They were
acts in disregard of their duty, by which the state was de-
frauded. Suppose the officers spoken of were county com-
missionersand let contracts and allowed claims against the
county as these respondents have done. Would they not be
subject to removal from office? No court would hesitate
for a moment to direct such removal. Yet removal of a
county officer from office for these offenses is but another
form of impeachment. It may be said that a state officer
will not be impeached for as small an offense as a county
officer. 'Why not? Both take substantially the same oath,
and the law requires the same duties of both, viz., that
they shall perform the same faithfully and to the best of
their ability. It would seem if any discrimination is to be
made it should be to require more strictness of the state of-
ficers than the officers of a county. This much is certain: if
these men are justified for these acts, or they are held to
constitute no ground of offense, it will be a direct invita-
tion to other state officers to repeat-these and similar acts,
and will injuriously affect every department of business.
The government of a state is a great business institution,
and should be conducted on business principles, the same
as a well managed mercantile establishment. If it is not,
if money can be stolen with impunity and appropriated by
the parties, I fear that it will be difficult to persuade the
employe of any other establishment that what is not pun-
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ishable in a state official is punishable if committed in a
private establishment. There can be but one standard for
the carrying on of business, whether it is carried on in the
state house or private estdbllshment and that is equal aud
exact justice to all.

D. H. Norr v. STATE oF NEBRASKA.
FILED JANUARY 3, 1894, No. 5159.

A second forfeiture of a recognizance, incurred because the
principal a second time failed to appear according to the condi-
tion of his obligation, will not be vacated and canceled on the
return of the principal after such forfeiture, where sufficient ex-
cuse is not shown for his failure to appear before the forfeiture
taken, and the record shows that the prosecution has been de-
prived of proofs by the delay. Rule applied.

ErroRr to the district court for Gage county. Tried
below before BroaDy, J.

A. D. McCandless, for plaintiff in error.
George H. Hastings, Attorney General, for the state,

Norvar, J.

This is a proceeding to review the decision of the dis-
trict court in refusing to vacate and set aside the forfeiture
of a recognizance. The facts in brief are: That at the
February term, 1890, of the district court of Gage county
the grand jury presented an indictment against plaintiff in
error charging him in each of the several counts thereof
with selling intoxicating liquors without a license. Not-
withstanding he had given bond for his appearance at and
during said term of court, he left the state and did not re-
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turn until after the trial jury had been excused. While
thus absent his bond was forfeited by the court; but sub-
sequently, upon his motion, and a very weak showing,
the forfeiture was vacated and the cause reinstated upon
the docket. At the September term, 1890, of the court,
the cause was tried, but the jury being unable to agree
upon a verdict, they were, with consent of the defendant,
discharged without verdict, and the defendant entered into
recognizance for his appearance at the March term, 1891,
of said court. When the criminal docket for said term was
called, said cause was set for trial by the court on Monday,
March 16th, on which day the accused and his witnesses
were in attendance upon the court, but the cause was not
on that day reached, owing to the fact that another state
case was then on trial. The county attorney, Mr. Dobbs,
however, personally notified the defendant on March 16th
that his cause would be pushed for trial on the following
day. On the morning of the 17th day of March the de-
fendant being present in the court room, was informed by
the prosecutor, in the presence and hearing of the court,
that his said cause would be called for trial immediately
after the convening of the court at 1:30 o’clock P. M. of
said day; and the cause was thereupon, in defendant’s
presence and hearing, set for trial at that time. There was
a breach of the condition of defendant’s recognizance by
his failure to appear when his case was called on the after-
noon of the last named date; and his recognizance was then
declared forfeited by the court, which was duly entered of
record ; and thereupon the witnesses for the state were ex-
cused, and left the court room. On April 3d a motion was
filed by defendant to set aside the defauit, which, at a sub-
sequent term of court, was overruled, and an exception
taken to the decision.

The primary object in requiring a defendant in a crimi-
nal case to give bail is to save the county the expense of
keeping him in jail until trial, as well as to insure his per-
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- sonal attendance to answer the charge against him, and to
abide the judgment of the court relating thereto. Our
statute, section 384 of the Criminal Code, provides that
“when any person under recognizance in any criminal
prosecution, either to appear and answer, or testify in any
court, shall fail to perform the conditions of such recogni-
zance, his default shall be recorded, and the recognizance
forfeited in open court” The forfeiture of the recogni-
zance in this case was strictly within the provision just
quoted. The power of a court to vacate the forfeiture of
a recognizance, which has heen declared by said court, is
not questioned in this case, and there can be no doubt of
it. A district court has ample power to discharge the for-
feiture of a recognizance in a criminal case upon a sufficient
showing, to the same extent that it can set aside the de-
fault of a party ina civil action; and in neither case will the
ruling be disturbed by a reviewing court, unless it appears
that there has been an abuse of discretion. 'We are unable
to discover any error in the overruling of the motion to
set aside the forfeiture. The defendant had the second
time failed to appear when the case was reached for trial,
and his recognizance was forfeited the second time. The
only excuse he offers for his absence the last time is that -
when he left the court room before noon there was a crimi-
nal cause being tried, and he was told that said cause would
take all the afternoon. He fails to tell who so informed
him. Certain it was that neither the county attorney nor
the court so-informed him, for it is uncontradicted that the
former, in presence of the court, notified the defendant
that his case would be called for trial on the convening of
court that afternoon. It was his duty to be present at that
time. The state was ready with its witnesses to proceed
with the trial, but upon the forfeiture of the recognizance
the state witnesses were discharged; and the record shows
that at the time of the ruling on the motion to vacate and
cancel the forfeiture said witnesses were scattered, many
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of them being out of the state and their whereabouts un-
known. There is another significant fact, and that is the
defendant, although he knew of the taking of the forfeit-
ure a few minutes afterwards, did not complain of the ac-
tion of the court, or apply to have his default set aside,
until after the trial jury for that term of court had been
discharged.- He was aware that the case could not be tried
before the next term. This delay in asking for relief, un-
explained as it is, is suggestive that in absenting himseif
he did so for the purpose at least of putting the case over
the term. Had the defendant been more prompt in seeking
relief, and had he not been once before in default, he would
appear in a more favorable attitude before the court.
Plaintiff in error violated the conditions of his recogni-
zance, and no valid excuse being given for his failure to
appear before the forfeiture was taken, the decision of the
district court is

- AFFIRMED.

M. L. RawWLINGS V. STATE OF NEBRASKA.
FILED JANUARY 3, 1894. No. 5158.
A forfeiture of a recognizance will be vacated and canceled on
the payment of costs, where, after the default and on the same
day, the principal voluntarily appears in court, in case sufficient

cause is shown for his failure to appear according to the obliga-
tion of his recognizance.

Error to the district court for Gage county. Tried
below before Broapy, J.

A. D. McCandless, for plaintiff in error,

George H. Hastings, Attorney General, for the state.
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Norvar, J.

The facts in this case are substantially the same as in
the case of Noll v. State, 38 Neb., 587, except in the follow-
ing particulars: The absence of plaintiff in error from the
court room on March 17th, 1891, was the only time he
failed to be in attendance when wanted, and the forfeiture
of his recognizance on that day was the only one ever taken
against him; that the case against Noll was first upon the
docket and was set down for trial first on said March 17th 5
that Rawlings was in attendance upon court with his wit-
nesses during the day previous, and when court adjourned
that evening he was informed by his attorney that his case
would not be reached until afternoon of the next day, if
that soon, and plaintiff in error returned to his home in
Wymore, where he remained during the forenoon of March
17th, and went to Beatrice on the afternoon train for
the purpose of having his case tried, arriving at 2:30
o’clock, when, owing to the failure of Noll to appear, he
found that his case had been called sooner than was ex-
pected, and his recognizance forfeited ; that he would have
been promptly on hand if he had not believed that the Noll
case would be tried before his case would be reached.
Plaintiff in error filed a motion in the district court to
have the forfeiture of his recognizance vacated, and sup-
ported the same by his own affidavit and the affidavit of
Mr. McCandless, his attorney, The motion was overruled.

The testimony in the record convinces us that plaintiff
in error acted in the utmost good faith, There is no claim
that he was aware, or had any intimation, that Noll would
fail to appear. He was justified in supposing that the case
against Noll would be tried ; and had it been, plaintiff in
error would have been in court in ample time to have heard
his own case called, and prevented a forfeiture of his re-
cognizance. There are not presented facts showing such
gross laches on the part of plaintiff in error as will pre-
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clude him from having the forfeiture vacated; but the relief
should be granted conditional upon his payment of costs,
since it appears that Gage county has incurred considera-
ble expense in procuring attendance of witnesses for the
state, and said witnesses having scattered, it is not certain
that their testimony can be procured. In case plaintiff in
error shall pay to the clerk of the district court within
thirty days all the costs in the criminal case in which for-
feiture of his recognizance was taken, and file with the
clerk of this court the receipt of such payment, the order
of the district court will be reversed and the forfeiture va-
cated and canceled. In the event all of said costs are not
paid within the time stated, the order of the court below,
overruling the motion to set aside said forfeiture, will be

affirmed.

JUDGMENT ACCORDINGLY.

CHARLES VANDEVENTER V. STATE OF NEBRASKA.
FILED JANUARY 3,1894. No. 6304.

Criminal Law: REASONABLE DoUBT: INSTRUGTIONS. The rule
which requires proof in criminal cases, such as will exclude all
reasonable doubt of the guilt of the accused, in order to authorize
a conviction, is not limited to prosecutions for felonies, but ap-
plies as well to misdemeanors.

ERroR to the district court for Cass county. Tried
below before CHAPMAN, J.

Beeson & Root, for plaintiff in error.
George H, Hastings, Attorney General, for the state,
Posr, J.

This is a petition in error from the district court of
Cass county. From the transcript it appears that the
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plaintiff in error was tried upon an information charging
him with maliciously shooting with intent to wound the
complaining witness, one Stull. A trial resulted in a ver-
dict of not guilty of the offense charged, but guilty of an
assault and battery. A motion for a new trial having been
overruled, judgment was entered on the verdict, to which
exception was taken, and which presents the questions to
be determined by this court. The facts disclosed by the
record are substantially as follows: Stull, the complaining
witness, and the plaintiff in error were neighbors occupy-
ing adjoining farms.- On the land of the former was a
quantity of old lumber, the remnant of a packing house
formerly operated there, to which each claimed title by pur-
chase. Steps had been taken by the county board to es-
tablish a public road through the land of Stull, the lumber
above mentioned being within the proposed right of way
thereof, but at the time of the shooting charged said road
had not been opened for the use of the public, and the
fences of Stull had not been removed therefrom. On Sun-
day, the 26th day of June, 1892, the plaintiff in error
opened the wire fence and went upon the premises ‘of Stull
with his team to secure a load of the lumber in controversy.
‘When the latter discovered him in the act of loading the
lumber, he closed the fence, and commanded him to unload
the lumber then on the wagon. Plaintiff in error was
armed with a revolver and an axe, while Stull was unarmed,
although during the altercation which ensued he procured
a willow club, but for what purpose does not clearly ap-
pear. It is shown, and is not disputed, that the plaintiff
in error shot twice at Stull, one shot taking effect in the
arm of the latter, and the other causing a slight wound in
his hip. The contention of the plaintiff in error was that
he had retreated before Stull, who was endeavoring to strike
him with the club above mentioned, until farther retreat
became impossible by reason of a steep bank, when he fired
the shots in question in defense of his own person. It is
42
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necessary to notice but one of the questions argued by
counsel, viz., that presented by the following instructions
given by the court on its own motion : :

“5%. Should the jury find from the evidence that there is
a reasonable doubt of the accused’s guilt as he stands
charged in the information, still, if they believe from the
evidence that the defendant is guilty of an assault and bat-
tery, you may return a verdict of not guilty of the offense
charged in the information, but that the defendant is guilty
of assault and battery.

“6. The defendant is entitled to every presumption of
innocence compatible with the evidence in the case, and in
law is always presumed to be innocent until his guilt is
established by evidence, and such guilt must be established
beyond a reasonable doubt; a mere preponderance of the
evidence is not suflicient; and in this connection you are
further instructed that a reasonable doubt which entitles an
accused to be acquitted is a doubt of guilt of the crime
charged in the information, arising from all the evidence
in the case. The proof is to be deemed to be beyond a
reasonable doubt when the evidence is sufficient to impress
the judgment of ordinary minds with a conviction on which
they would act, without hesitation in the most important
concerns of life.”

“8. You are instructed that in order to warrant a ver-
dict of guilty in this case as charged in the information, it
is necessary for the state to prove, beyond a reasonable
doubt, that defendant deliberately and maliciously made
the assault and shot the prosecuting witness with intent to
wound him, and that with such deliberately formed inten-
tions he entered the premises of the prosecuting witness.
In this connection the intent may be inferred by the jury
from the acts committed by the accused, if the evidence
warrant it; that is, the fact that the accused shot and
wounded the prosecuting witness is sufficient in itself, un-
explained by other circumstances, to establish the felonious
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intent, unless you find from the evidence and facts sur-
rounding the shooting and wounding that the accused had
sufficient provocation for the assault or shooting to warrant
him in shooting the prosecuting witness in self-defense.”

The particular vice imputed to these instructions is that
while they require the jury to be satisfied of the guilt of
the accused beyond a reasonable doubt in order to convict
of the crime charged in the information, they authorize a
conviction for an assault and battery on a bare preponder-
ance of the evidence. A careful examination of the charge
above set out has satisfied us that it is subject to the criti-
cism aforesaid. Not only are the jury authorized by par-
agraph 5% to convict of an assault and battery, notwith-
standing the evidence may be insufficient to establish guilt
beyond a reasonable doubt, but the term ¢ reasonable
doubt,” wherever used in the other paragraphs, is limited
to the crime charged, and cannot by any reasonable or nat-
ural construction be said to apply to the offense of which
the accused was convicted. There formerly existed a di-
versity of opinion upon the question whether the presump-
tion of ‘innocence was available to one accused of a mere
misdemeanor in the sense that the prosecutor was required
to establish guilt beyond a reasonable doubt; but the de-
cided weight of authority may now be said to sustain the
proposition that the rule which requires proof of guilt be-
yond a reasonable doubt applies to all criminal prosecu-
tions, to misdemeanors as well as to felonies. (1 Bish,,
Crim. Proc., 1093; Commonwealthv. Intoxicaling Ligquors,
115 Mass., 142 ; Fuller v. State, 12 O. St., 433 ; Peoplev.
Potter, 89 Mich., 353.) For the reasons stated the judg-
ment is reversed and the case remanded for further pro-
ceedings in the district court.

REVERSED AND REMANDED,
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RogBerT G. BrowN, APPELLEE, v. H. E. StEIN, CoUNTY
CLERK, ET AL., APPELLANTS.

FILED JANUARY 3, 1894. No. 6084.

1. Highways: DEDICATION: PROOF. In order to establish the ex-
istence of a public highway over private property by dedication
the animus dedicendi i8 essential, and must be clearly proved.

2. Evidence examined, and %eld insufficient to establish a dedica-
tion of the property in controversy as public streets.

APPEAL from the district court of Clay county. Heard
below before HastiNGs, J.

*

.The facts are stated in the opinion.

J. L. Epperson & Sons, for appellants, cited : Likes v.
Kellogg, 37 Neb., 259.

Leslie G. Hurd, contra:

To constitute a dedication of private property for public
streets an intention on the part of the owner to dedicate is
absolutely essential, and unless such intention can be found
in the facts and circumstances, no dedication exists. (2 Dil-
lon, Municipal Corporations, sec. 636; Irwin v. Dizion, 9
How [U.8.], 31; Harding v. Jasper; 14 Cal., 643; 2 Her-
man, Estoppel, sec. 1142; City of Chicago v. Stmson, 124
IlL, 610; City of Ohwago v. Hill, 124 111., 646; Genile-
men v. Soule, 32 Ill, 271; Harding ». Town of Hale, 83
1L, 506; Kyle v. Town of Logan, 87 1ll., 66; Saulet v,
City of New Orleans, 10 La. Ann., 81.)

Posr, J.

This was a proceeding in the district court of Clay -
county, by the appellee Brown, to restrain the defendant
Stein, as county clerk, from recording an alleged plat of the
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first addition to the city of Clay Center, and the defendant
city from using and claiming the property hereafter de-
scribed as public streets.

From the uncontroverted allegations of the pleadings it
appears that in the year 1884 the plaintiff and two others
caused to be laid out and platted the first addition to the
said city. Said parties at the time named were the owners
of a strip of land 93 feet in width at the north end and
113 feet wide at the south end thereof, adjoining the city
on the west, and conforming in length with the west line
of the city as originally laid out. The strip thus described
is designated on the plat as block 18, and subdivided into
lots marked cousecutively from 1 to 54, inclusive of both
numbers. Of said lots those marked from 21 to 23, in-
clusive, are 25 feet wide, all others being 50 feet wide, ex-
cept lots 6, 20, and 40, the property in controversy, which
are 80 feet, and correspond in width with the east and west
streets of the city on which they abut. The plaintiff, who
has by purchase acquired the rights of the other parties in-
terested in said lots, alleges that he now holds them by title
in fee-simple; that he has never dedicated or otherwise
appropriated them to the use of the city, but that said city
now uses and claims them as public streets, to-wit, as ex-
tensions of Glenville, Fairfield, and Harvard streets, upon
which they abut, and has prepared a new plat of said ad-
dition, on which they are designated as parts of said streets,
and which it threatens to file in the office of ‘the county
clerk, thereby casting a cloud upon his title. It is also
alleged by the plaintiff, and not denied, that ever since said
land was laid out and platted as aforesaid the property in
controversy has been listed and assessed for taxation as lots
6, 20, and 40 of block 18, in the said addition, and that he
has paid all taxes thus assessed against them for state,
county, and city purposes. There is no claim by the city
that the property in controversy, or any part thereof, has
been acquired for publicuse by purchase or condemnation;
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nor is it seriously contended that the act of laying outand
platting the strip known as “Block 18’ amounts to a dedi-
cation of the lots or tracts in question as highways, not-
withstanding they conform in width to the streets of the
city, and, but for their designation as lots, might seem to be
extensions thereof. The reliance of the city as already in-
dicated is upon 4 common law dedication. *In addition to
the facts above stated it appears from the bill of excep-
tions that block 18 was bounded on the west by the prop-
erty described in the record as the “ Kincaid Pasture,” and
used for agricultural purposes by the proprietor.

In the month of September, 1886, certain other parties
purchased a part of the property last mentioned and laid
out Eller’s addition, adjoining block 18. Afterward the
Kansas City & Omaha Railroad Company located its
depot and side tracks in Eller’s addition, which rendered
access thereto across said block desirable, if not necessary.
It seems to have been understood at the time the last-
named addition was laid out that the streets of the city did
not extend through block 18, since Eller, one of the pro-
prictors thereof, who held the title to the premises by deed
from Kincaid, represented to the latter, at the time of the
purchase from him, that it would cost about $2,000 to open
the streets through block 18; and at another time Messrs,
Martin and Dixon, who were also interested in said addi-
tion, visited plaintiff at his home in Sutton to negotiate
for the opening of said streets. It is shown that since the
construction of the railroad through the city, in 1877, one
or more of the lots in controversy have been in constant
use as a street by the public, and continues to be the only
road connecting Eller’s addition with the city proper. It
is further shown that the city has graded one of the lots,
to-wit, lot No. 20, claiming it to be an extension of Fair-
field street, and has caused some sidewalks to be constructed
on each of them, but neither the date, amount, nor value of
such improvement is apparent from the record.
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Tt does not appear that the plaintiff ever recognized the
claim which the city now asserts to the lots. On the other
hand, he testifies, without contradiction, that he always as-
serted his title thereto; that he has frequently urged the
city authorities to purchase or condemn them for use as
streets, but that no action was taken, for the alleged reason
that there were no funds available for that purpose. In
the month of July, 1877, he caused a stout board fence to
be built across the front of lot 20, apparently the one most
used by the public, after notifying the city authorities of
his intention to do so, but which was removed a few hours
later by parties unknown to him. He admits that the pur-
pose of the proprietors of the addition in making the lots
in question conform in width to the streets was to subse-
quently dispose of them to the city. He testifies further
as a reason for demanding compensation for them, that as
one of the proprietors of the original town he had been
obliged to give away a large number of lots in order to
secure the location there of the county seat. The proof
fails to show that any person was induced to purchase or
improve property in the city, or either of the additions
named, in the belief that the streets extended through
block 18. The most that can be claimed is, that a general
understanding existed that in consequence of the extension
of the city in that direction, a corresponding extension of
the streets would eventually be required. The district
court found for the plaintiff upon all of the issues and
entered a decree in accordance with the prayer of the peti-
tion. With that decree we are entirely satisfied. It is
" clear from the record that the animus dedicendi, which is
essential in order to create an easement in favor of the
public, is wanting. The rule is too well settled to now ad-
mit of controversy, that in such cases the intention to dedi-
cate is essential and must be clearly shown. (See Graham v,
Hartnett, 10 Neb., 517; 2 Dillon, Municipal Corporations,
499.) In this state private property cannot, without the
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consent of the owner, be taken or used for public purposes
without compensation therefor. (Bill of Rights, sec. 13.)
It was incumbent upon the city in this case to show affirm-
atively the intention of the plaintiff to appropriate the lots
in controversy to the use of the public as streets, or such
facts as would in equity estop him to now deny such in-
tention; but, as we have shown, there is upon that propo-
sition a failure of proof.

2. Weare referred as sustaining the contention of the city
to the case of Likes v. Kellogg, 37 Neb., 259. That case
we think differs essentially from the one under considera-
tion. There the intention to dedicate is evident from the
facts stated. The tracts or parcels of land there in con-
troversy were not designated as lots, nor. were there any
facts apparent from the recorded plat, or otherwise, indicat-
ing private ownership, or that they had been listed or as-
sessed for taxation. On the other hand, numerous persons,
nineteen or more, were induced by the conduct of Stone,
the proprietor, and his agent to purchase property and
make valuable and lasting improvements in the addition
therein named, in the belief that the spaces between the
blocks as laid out and platted were, in fact, streets.

3. Proof was offered tending to show that the original
plat of block 18 bears evidence of having been altered.
The evidence of the county clerk is that shortly after the
filing of the plat of Eller’s addition some one inquired for
the plat of the first addition, and, on producing it, he ob-
served that the east line of the lots in controversy had been
erased, but whether before the filing of the plat or subse-
quent thereto he cannot say. He subsequently examined
the plat and found the lines in question had been restored.
It is not shown that the plaintiff, or his agents, had access
to the records, nor does the city attempt to explain such
apparent alterations, while the plaintiff testifies positively
that the exterior lines of the said lots were all shown upon
the plat as originally prepared and filed. On that point he
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is strongly corroborated by the surveyor who prepared the
plat, Mr. Groff. The finding of the district court upon
that, as well as upon all controverted propositions, was for
the plaintiff, and is clearly in accordance with the evidence.
The decree is right and is

AFFIRMED.

LeoNipas K. HOLMES ET AL., APPELLANTS, V. JANE G.
HurcHINS ET AL., APPELLEES,

FILED JANUARY 3, 1894. No. 5359,

1. Mechanics’ Liens: MorraAGES: PRIORITIES. The provisoin
section 6, chapter 54, Compiled Statutes (the mechanic's lien
law of the state), that ‘‘ this law shall not be so constraed as to
interfere with prior bona fide liens on grounds on which such
buildings shall be erected as a fixture,”’ keld, to forbid subordi-
nating the priority of a recorded mortgage on such grounds to
& subsequently attaching mechanic’s lien.

2.

: STATEMENT: DESCRIPTION OF LAND. One who claims
the benefits of the mechanic’s lien law must show a sabstantial
compliance with each essential requirement thereof, one of
which is that the sworn statement to be filed shall contain a de-
scription of the land upon which the labor was done or material
was furnished for the purpose contemplated by such law. A
description of property in such statement which is entirely in-
applicable to the land actually benefited cannot be made ef-
fective to any extent for the 'purpose of subjecting the land
actually built upon to the operation of the lien claimed.

: RECORD OF LIEN: NoTICE. The binding force
of the law creating and regulating mechanics' liens in favor of a
lienor, as against a purchaser of the premises sought to be sub-
jected to such lien, depends upon the required sworn statement
being filed of record within the time fixed by the statute for that
purpose. As between such parties, and for the purpose stated,
the notice imparted by filing the preseribed statement is an
essential prerequisite, the want of which can neither be sup-
plied by other proof, nor supplemented by a decree of court,
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4.

: MORTGAGE PRIORITIES. Themere knowledge of agrantor
that his grantee intends to build upon the lot which is the sub-
ject-matter of the conveyance hetween them will not operate to
postpone the priority of a purchase-money mortgage in favor of
such grantor to a mechanic’s lien for material subsequently fur-
nished for the erection of a building on said lot. To bring about
this result, the grantor must iu some manner be & promoter of
the improvement contemplated.

ApPEAL from the district court of Lancaster county.
Heard below before FieLp, J.

J. R. Webster, for appellant L. K. Holmes et al. :

The vendor who sells his property with stipulation that
the vendee build, subjects his property to liens for such
construction. This liability he cannot absolve by after-
wards conveying and taking a mortgage for purchase
money. By the mere device-of circuity he cannot free the
property of the equity of lien fistened upon it by his
contract. (Bohn Mfg. Co. v. Kountze, 30 Neb., 719; Rollin
v. Oross, 45 N. Y., 767; Botsford v. New Haven, M. &
W. B. Co., 41 Conn., 454; Seitz v. Union Pacific R. Cb.,
16 Kan., 133; Pickens v. Plattsmouth Investment Cbo., 37
Neb., 272; Hill v. Gill, 40 Minn., 443; Paulsen v.
Mausker, 126 111, 78 ; Henderson v.Connolly, 123 11, 98;
Hackett v. Badeaw, 63 N. Y., 476; Hilton v. Merrill, 106
Mass., 528; Smith v. Norris, 120 Mass., 58; Davis v.
Humphrey, 112 Mass., 309; Bickel v. James, 7 Watts [Pa.],
9; Woodwardv. Leiby, 36 Pa. St., 437; Keller v. Denmead,
68 Pa. St., 449; Clark v. .Parker, 12 N. W. Rep. [Ia.],
554; Moore v. Jackson, 49 Cal., 109; Parker v. Bell, 73
Mass., 429; Weber v. Weatherby, 34 Md., 661; Tanner v.
Bell, 61 (Ga., 584.)

As to lien covering two properties, the lien will not fail
because the material was used in two separate buildings,
nor because of error of description as to one of them. The
mechanic’s lien law is liberally construed, and was framed
with view to get rid of all technical difficulties, and will
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be construed and enforced to effect its purpose. (Great
Western Mfg. Co. v. Hunter, 15 Neb., 36 ; Rogers v. Omaha
Hotel Co., 4 Neb., 59; Knutzen v. Hanson, 28 Neb., 595;
White Lake Lumber Co. v. Russell, 22 Neb., 129 ; Doo-
little v. Plenz, 16 Neb., 156 ; Ballow v. Black, 17 Neb.,
398.)

The owner and mechanic, by convention between them-
selves, can bind the property, and subsequent purchasers
with notice, or a vendee, by convention with his vendor,
would be bound by it. It makes no difference whether
the lien was good or not. It was assumed and made good
by the convention of the parties. (Kruger v. Harvester Co.,
9 Neb., 533 ; Skinner v. Reynick, 10 Neb., 324; Knutzen
v. Hanson, 28 Neb., 596: Keedle v. Flack, 27 Neb., 839;
Cooper v. Foss, 15 Neb., 520; Koch v. Losch, 31 Neb.,
627.)

8. L. Geisthardt, for appellant Abner Heater

There can be no mechanic’s lien for materials furnished
on a general account, solely on the credit of the person or-
dering them, even though they are afterwards used in the
construction of a building on which a lien is claimed.
(2 Jones, Liens, secs. 1326, 1327, 1330; Holmes v. Richet,
56 Cal, 307; Talbott v. Goddard, 55 Ind., 496; Craw-
Jordsville v. Brundage, 57 Ind., 262; Campbell v. Furness,
1 Phila. Rep., 372; Wisconsin Planing Mill Co. v. Grams,
72 Wis., 275.) '

There can be no mechanic’s lien on separate and discon-
nected parcels, by virtue of a general claim filed. jointly
against all, without a separation of the items so as to show
what materials are justly chargeable to each parcel. (Phil-
lips, Mechanics’ Liens, secs. 376, 377, and cases cited ;
Chapin v. Persse,30 Conn.,461; Girard P. S, Co. v. South-
wark F. Co., 105 Pa. St., 248; Morris Counly Bank v.
Rockaway Mfg. Co.,14 N. J. Eq., 193, 16 N. J. Eq., 150;
Dalles L. & M. Co.v. Wasco W. M. Co., 3 Ore., 527 ; Gor-
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gas v. Douglas, 6 S, & R. [Pa.], 512; Weaver v. Sells, 10
Kan., 609.)

A substantial compliance with the statute is a condition
precedent of a mechanic’s lien. The recorded statement
must, with substantial accuracy and certainty, describe the
property upon which a lien is claimed. (2 Jones, Liens,
secs. 1389, 1391, 1421; Phillips, Mechanics’ Liens, secs.
377, 318, 386 ; Meyer v. Berlandi, 39 Minn., 438; Lindley
v. Cross, 31 Ind,, 109 ; Knoz v. Starks, 4 Minn,, 7; White
Lake Lumber Co. v. Russell, 22 Neb., 129 ; Girard P, 8.
Co. v. Southwark F. Co., 105 Pa. St., 248.)

An error in the statement claiming a mechanic’s lien can-
not be corrected, nor an omission supplied, after the expi-
ration of the time for filing the claim. A mechanic’s lien
claim is not an instrument which can be reformed by a court
of equity. The court cannot dispense with a compliance
with the statute, or create a substitute. (2 Jones, Liens,
secs. 1389, 1390, 1391 ; Phillips, Mechanics’ Liens, sec.
386 ; Meyer v. Berlandi, 39 Minn., 438; Lindley v. Oross,
31 Ind., 109; Simpson v. Murray, 2 Pa. St., 76.)

A mechanic’s lien cannot be created by agreement or con-
vention between the parties. (Lyon v. Elser, 72 Tex., 304.)

Samuel J. Tuttle, for appellee Clark & Leonard Invest-
ment Company ef al.:

In ourstate the lien of a mechanic dates from the com-
mencement of labor or furnishing of material. (Comp.
Stats. Neb., ch. 54; Choteau v. Thompson, 2 O. St., 114.)

The mechanic’s lien law cannot be so construed as to
interfere with prior bona fide liens on grounds on which
the building shall be erected as a fixture. (Comp. Stats.
Neb., ch. 54, sec. 6.)

The fact that the morigage was made in contemplation
of building, and the money covered thereby was to be ad-
vanced from time to time, does not render the interest of
the mortgagee inferior, or postpone the lien of the mortgage
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to mechanics’ liens attaching after the registration of the
mortgage. (Platt v. Grifiith, 27 N. J. Eq., 207; Moroney’s
Appeal, 24 Pa. St., 372; Taylor v. La Bar,10 C. E.
Greene [N. J.], 222; Macintosh v. Thurston, 10 C. E.
Greene [N, J.], 242; Martsolf v. Barnwell, 15 Kan., 461.)

Oar law provides that the contract, the basis of the lien,
must be made “with the owner.” A mortgagee is not an
owner within the meaning of the statute. (McHugh v.
Smiley, 17 Neb., 623 ; Fuquay v. Stickney, 41 Cal., 583;
Hazelton v. Webb, 4 Neb., 308.)

John H. Ames, for appellee Emma H, Holmes, admin-
istratrix, on the question of priority of the purchase-money
mortgage over the mechanics’ liens, cited: Hill v. Aldrich,
50 N. W. Rep. [Minn.], 1020; Haupt Lumber Co. v. West-
man; 52 N. W. Rep. [Minn.]}, 33; Martsolf v. Barnwell, 15
Kan., 612; Chicago Lumber Co.v. Schweiter, 45 Kan., 207 ;
Taylor v. La Bar, 25 N. J. Eq., 222; Newark Lime &
Cement Co. v. Morrison, 13 N. J. Eq., 133; Bridwell v.
Clark, 39 Mo., 170; Hoover v. Wheeler, 23 Miss., 314;
Morse v. Dole, 73 Me., 351 ; Brown v. Morison, 5 Ark.,
217; Getto v. Friend, 46 Kan,, 24,

Lamb, Ricketts & Wilson, Davis & Hibner, Mockett,
Rainbolt & Polk, and Harwood, Ames & Kelly, for other
appellees.

Ryanw, C.

1. Leonidas K. Holmes and the First National Bank of
Lincoln began this action against Jane G. Hutchins and C.
H. Hutchins, as the owners of lot 12, in block 41 of said
city, and the west half of lot 13 in Little & Alexander’s
subdivision of lot 63 of S. W. Little’s subdivision of the
west half of the southwest quarter of section 24, town-
ship 10, range 6 east. The other defendants named were
originally joined by reason of having claims for, and liens
upon, the above described property, with such exceptions
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as will demand separate notice by reason of special circum-
stances. The First National Bank of Lincoln was joined
as plaintiff with Leonidas K. Holmes solely by reason of
having obtained under Holmes a right to payment out of
the proceeds of such recovery as said Holmes might ulti-
mately be decreed entitled to. The action, therefore, in
general terms, should be treated as—in effect it simply
was—an action on behalf of Leonidas K. Holmes against
the real property above described for the enforcement of a
lien under our mechanic’s lien law, by reason of his having
furnished material for the erection of buildings thereon,
While there were many liens adjudicated by the judgment
of the trial court, there are but two defendants with whom
Leonidas K. Holmes has serious contention in this court.
One of these adversaries is the representative of W. W_
Holmes, who died while this action was pending; the other
is Abner Heater.

2. The petition contained all proper and necessary aver-
ments for the foreclosure of a mechanic’s lien as against
the real property involved. In respect to the claim of L.
K. Holmes for a lien, which was filed in the proper office on
July 13, 1889, against lot 12, block 41, above named, there-
was a sufficient compliance with the statate to entitle the
claimant to a lien thereon from the date of furnishing the
first material described, to-wit, March 1, 1889. The con--
tract, in pursuance of which the materials were furnished
by L. K. Holmes, was, as he averred, with J. G. and H.
C. Hutchins, the owners of the property sought to be sub-
jected to the lien. In respect to the rights and interest of
the defendant W. W. Holmes, who was living when the-
petition was filed, the sole allegations of the petition were
as follows: “The other defendants, the Clark & Leonard
Investment Company, Pennsylvania Company of Insurance
on Lives, Philadelphia Mortgage & Trust Company, Badger
Lumber Company, National Lumber Company, and W.
W. Holmes, are holders of sundry mortgages on portions.
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of said premises, * * * some of them having liens
on one piece only of said property, and some on both
pieces of property; and they are therefore made defend-
ants to this action. The exact amount and the priority of
the liens in said property claimed by said defendants, if
any amount is due, the plaintiff is unable accurately to
state.””  The prayer of the petition was (omitting language
not now necessary to quote) as follows: “ Wherefore the
plaintiff prays the court that an accounting may be taken
of and concerning the liens on said property, and the
amount due the plaintiff may be ascertained, as well as the
amounts due the several defendants, and that the priority
of the liens may be adjudicated and determined ; and that
unless the sum due the plaintiff be paid by a short day to
be named by the court, that said premises be sold and the
proceeds applied by the court to pay the liens in the order
of their priority; that in the meantime a receiver may be
appointed to take charge of said property and collect the
rents thereof, and to hold the same subject to the order of
the court, to be applied in proportion on the liens on said
property in the order of their priority, * * * and for
such other, further, or different relief as plaintiff in equity
is entitled to have, and for costs.” The mortgage to W,
W. Holmes was of date February 19th, 1889, and was
filed for record two days thereafter, and, as already ob-
served, the first item furnished by L. K. Holmes was March
1st following.

Tested by these considerations alone, the mortgage to W,
W. Holmes created in his favor the first lien. It is in-
sisted, however, that this order of priority is reversed by
the fact that W. W. Holmes sold the lot in question with
the expectation, and it might further be said with the hope,
that a building, which he expected would be erected on the
lot in question by the grantees, would give increased value
to the property upon which his mortgage operated as a lien,
The case of Bohn Mfg. Co. v. Kountze, 30 Neb., 719, is con-
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fidently relied on as sustaininig the views contended for,
and it is likewise insisted that Pickens v. Plattsmouth In-
vestment Co., 37 Neb., 272, reinforces the contention made
on this head. In the case last referred to it was said that
the company making the conveyance probably had knowl-
edge of the design of the grantee to boom the property con-
veyed by the erection thereon of the Park House. Whether
or not the grantor company was more directly interested
than to the extent of having knowledge of the design as-
cribed to grantee company was, in the opinion, declared to
be the question essential to the determination of the appeal
under consideration. As to this very important proposi-
tion it was said: ““It seems to us, upon a review of all the
facts in the case, that the conclusion is unavoidable that
these companies were engaged in a joint enterprise, to-wit,
the booming of this property; that in furtherance of the
interest of both parties this contract was made for the erec-
tion of the Park House by the Plattsmouth Investment
Company, as well as by the Plattsmouth Land & Improve-
ment Company,” the grantor and grantee companies above
referred to. The decision of the case from which we have
just quoted was based upon the conclusion reached; i. e.,
that the two companies were really participants in the
erection of the Park House for the furtherance of the in-
terests of both companies; that one was more obviously so
than the other, being the only real difference. In Bokn
Mfg. Co. v. Kountze, supra, the action was against Her-
man Kountze, the owner of the fee, and Z. B. Berlin,
the equitable owner, in possession under a contract of pur-
chase with Kountze. This contract contained the follow- -
ing provisions: ‘“And it is hereby expressly understood
and agreed, and is a part of the consideration for the sale
of said lot to said Z. B. Berlin, that the said Z. B. Berlin
agrees and binds himself, his heirs, executors, and assigns, #o
build, or cause to be built, on said lot a good, substantial,
new dwelling house, costing not less than twenty-five hun-
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dred dollars, and if more than one dwelling is erected on said
lot, then each such dwelling shall cost not less than twenty-
five hundred dollars, exclusive of all other improvements
that may be put on said lot, such house or houses to be
built on good substantial brick or stone foundations. The
said dwelling shall be commenced within eight months
from the date hereof, and be fully completed within twelve
months from the date hereof, time being of the essence of
this contract, and the improvements provided for being a
part of the cousideration to be paid for said lot. Therefore,
should said Z. B. Berlin for any reason fail or neglect to
build such building as herein provided for, and within the
time specified, then, at the option of said first party, and for
the reason that said improvements have not been made as
stipulated, this contract may be declared forfeited by said
first party, with all the penalties herein provided for.” In
addition to the provisions contained in the language just
quoted, the contract provided that upon request Kountze
would advance not to exceed $2,200, to be used in paying
for labor and material for use in the house required to be
built, said money to be subject to check by Berlin as soon
as Kountze should receive notice of the commencement of
work on the building. These checks were required to be
countersigned by Kountze before the bank upon which
they were drawn should be authorized to pay them. The
conveyance by warranty deed, contemplated by the contract,
was only to be made upon full compliance with the several
terms of the contract, time being of the essence of the con-
tract. In the consideration and determination of this case
no new doctrine of law was announced. It was simply
held that the facts of that case constituted such a relation
between the parties to said contract that the interest of each
of such parties in the property thereby required to be im-
proved was liable as the interest of an owner under the
provisions of the mechanic’s lien law. The contract itself
required Berlin to build upon the land, Kountze in the
43
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meantime holding the title; and it was not in violation of
this language, rather the contrary, to assume that in this
manner, as owner, Kountze aunthorized the erection by him
required. If, as the court found, Kountze was privy to
the contract for the erection of a building on the premises,
the legal title of which was in himself, his interest in the
land was directly affected by the provisions of the me-
chanic’s lien law in force, because, as an owner, he had in
effect contracted for the material and labor indispensable to
the building of the house required to be erected.

A quotation relative to this case from the opinion in
Pickens v. Plattsmouth Investment Co., supra, though it
may be open to the objection that it is a vain repetition, has
at least the advantage that it cannot be considered asa new
departure from propositions of law previously recognized
and enforced. With no other apology, therefore, the fol-
lowing language is reproduced : “By this it was not held
that where the owner of the land sells it, and simply takes
back a mortgage for the purchase price without in any way
becoming a party to a contract for the erection of improve-
ments, one who furnishes materials or labor upon a contract
with the vendee alone can assert thereon a lien superior to
that of the said mortgage duly recorded. Quite to the
contrary it has recently been held by this court, in Henry
& Coatsworth Co. v. Fisherdick, 37 Neb., 207, that where
one furnishes money to build a house, for which he took
a mortgage upon the premises whereon the erection was
to be made, the record of such mortgage gave it a pri-
ority to the rights of material-men and mechanics who
began to confer value upon the mortgaged property after
the record of the mortgage. To subject a vendor’s rights
in the subject-matter of the sale to the claim of a me-
chanic’s lienor it must appear that, with respect to the
value conferred by the labor or material of such lienor,
there was a privity of contract through the vendee between
the vendor and such lienor, This privity will not be im-
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plied from the mere fact that the mechanic’s lienor, upon
the faith of a contract between himself and such vendee,
furnished labor or material ; it must be established by the
proofs, or be as fairly inferable from the facts as any other
independent fact or proposition.”

The same result is reached upon a careful consideration
of the pleadings in the case at bar. It has already been
shown that the petition was one solely for the foreclosure
of a mechanic’s lien. It contained no averment of any
agreement or understanding between W. W, Holmes on the
one part and J. G. and H. C. Hutchins on the other, that
the latter were even expected, much less required, to erect
a building upon the premises sold to them.

The deed of W. W. Holmes, and the mortgage back for
security of the purchase price unpaid, embraced all under-
standings between the pariies, and in them was contained
no intimation of any such relation as was shown to exist
between the parties to the contract described in Bokn Mfy.
Co. v. Kountze, supra; hence any proof to establish that
relation was irrelevant as well as immaterial. This want
of averment is not cured by the reply of L. K. Holmes,
which was in the following language: “ Now come the said
plaintiffs, and for reply to the answer and cross-petitions of
the several parties hereto deny all new matter set up therein
and allege said W. W. Holmes sold said lot 12, in block
41, to C. H. Hutchins and Jane G. Hutchins with condi-
tion and obligation tb build thereon, and Clark & Leon-
ard Investment Company made said loan with obligation
and agreement to build, and thereby subjected their inter-
ests to the lien of the plaintiff.” It is not the province
of a reply to introduce a new or different cause of action
from that stated in the petition. (Savage v. Aiken, 21 Neb.,
605; Hastings Sch. Dist. v. Caldwell, 16 Neb., 68.) The
averments of the petition, even if each is conceded true,
only entitle the plaintiff to the foreclosure of a mechanic’s
lien. The action being therefore reduced to a contest be-
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tween the claimant of a mechanic’s lien on the one hand,
and the holder of a mortgage, the lien of which had at-
tached before the mechanics’ lien had its existence, on the
other, as against the lot mortgaged, improved, and sought to
be subjected to the payment of both claims, it would seem
that the proviso closing section 6, chapter 54, Compiled Stat-
utes, is not wholly irrelevant. This section, it is true, refers
in the main to the power of the court in which foreclosure
proceedings are pending to cause the property sought to
be affected by the mechanic’s lien being foreclosed to be
leased pendente lite. At the close of the section, however, -
is this language: ¢ Provided, This law shall not be so
construed as to interfere with prior bona fide liens on
grounds on which such buildingsshall be erected as a fixt-
ure.”  Astthis language is properly applicable to the whole
law regulating mechanics’ liens and their enforcement, is
contained in the very statate under which such lien claim-
ants derive their rights and remedies, and is but the enun-
ciation of a rule just in itself, it must be held an inhibition
on the power of courtsto postpone to mechanics’ liens prior
existing valid liens on grounds on which improvements
have subsequently been made. It follows from all these
considerations that the district court properly held the lien
of the mortgage to W. W. Holmes paramount to that of
Leonidas K. Holmes for materials furnished.

3. It is not required that what has already been said
as to the general purport of the petition of L. K. Holmes
should be repeated.  After reciting the filing of an itemized
statement of account for material furnished for use in the
erection being made upon said lot, the petition referring to
said filed statement used the following allegation :

“1In the drafting of said mechanic’s lien the scrivener,
by whom said lien was drawn, erroneously described one
of said lots in this: that in said lien was written ¢ Richards’
subdivision of lot 64’ instead of ‘Little & Alexander’s
subdivision of lot 63,” which was intended and was the real
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description of said property, and the error was not discov-
ered until on or about the 11th day of September, 1890;
but the said building on the west half of lot 13 of Little
& Alexander’s subdivision of lot 63 of Little’s subdivision
carried prominently upon its front the names of J. G. and
C. H. Hutchins, and was known as  Hutchins Block,’ and
was the only building owned by the said J. G. and C. H.
Hutchins on the north side of O street between Fourteenth
and Seventeenth streets, and was the only brick building
owned by J. G. and C. H. Hutchins anywhere in Little’s
subdivision of the west half of the southwest quarter of
said section 24; and the said J. G. and C. H. Hutchins are
still the-owners of said property, and the rights of no in-
nocent purchaser have attached, and all parties claiming an
interest in said property have obtained the same with full
notice of plaintiff’s rights.”

A part of the prayer of said petition has already been
set out and needs now only to be referred to for consid-
eration in connection with the remainder of said prayer,
which, referring to the above erroneous deseription, was as
follows :

“That at the hearing of this cause the erroneous de-
scription in said lien may be corrected, and said lien held
and adjudged to be a good and wvalid lien upon the west
half of lot 13, in Little & Alexander’s subdivision of lot
63 of Little’s subdivision of the west half of said section
24, instead of lot 13 in Richards’ subdivision of lot 64 of
Little’s subdivision as in said lien written; and that the
rights of the plaintiff therein may be saved to him, and
the proceeds of said lien be applied on said note of $3,400
and interest ; and that in event said reformation be not
granted by the court, that the defendants having liens upon
both pieces of property may be required to first exhaust
the piece of property on which the plaintiff is not permitted
to have a lien, so that the plaintiff’s security may be im-
paired as little as may be by such mistake in description;
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and for such other, further, or different relief as plaintiff
in equity is entitled to have, and for costs.”

There was proper issue joined in respect of the matter of
the erroneous description above alleged, and in respect to
this branch of the case the action of the court is thus
recited in a journal entry, which constitutes part of the
record :

“This cause came on for hearing on the motion of the
plaintiff to correct the entry of the findings and decree
heretofore made in this cause and was submitted to the
court, on due consideration whereof the court finds that at
the rendition of the decree heretofore entered herein, to-wit,
on November 27, 1891, and of record in Journal X at
page 597, it was actually determined and found by the court
that a part of the real estate on which plaintiff claims a
mechanic’s lien is correctly described as the west half of lot
13, in Little & Alexander’s subdivision of lot 63 of S.
'W. Little’s subdivision of the west half of the southwest
quarter of section 24, township 10, range 6 east; that in
drafting the mechanic’s lien of plaintiff mentioned in the
petition, the scrivener by whom the same was drawn, in
writing said description, erroneously used the words ¢ Rich-
ards’ subdivision of lot 64’ instead of ‘Little & Alexan-
der’s subdivision of lot 63,” as was by plaintiff intended to
be written, and which was the true and proper description
of said property; that the building upon the west half of
said lot 13 bore prominently upon its front the names of
J.G. and C. H. Hutchins, and was known as the ¢ Hutch-
ins Block,” and was the only building owned by J. G. and
C. H. Hutchins in Little’s subdivision of the west half of
the southwest quarter of said section 24; that said J. G.
and C. H. Hutchins were still owners of said property at
the commencement of this suit ; that defendant Heater pur-
chased said premises from said J. G. and C. H. Hutchins
since the commencement of this suit, and the sum of $1,700
and accrued interest on account of the plaintiff’s claim of
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mechanic’s lien was deducted from the purchase price as a
part of the consideration by him paid, and that plaintiff is
entitled to have the said error in his mechanic’s lien cor-
rected ; but that in entering up said decree all of the said
findings of fact so determined by the court were, by inad-
vertence and mistake, omitted therefrom.

“It is therefore considered and ordered by the court that
the entry of said findings and decree be corrected and re-
formed so as to include the said findings, and to correct
plaintiff’s mechanic’s lien as follows: A part of the real es-
tate on which plaintiff claims a mechanic’s lien is correctly
described as the west half of lot 13 in Little & Alexander’s
subdivision of lot 63 of S. W. Little’s subdivision of the
west half of the southwest quarter of section 24, town-
ship 10, range 6 east; that in drafting the mechanic’s
lien of plaintiff mentioned in the petition, the scrivener by
whom the same was written erroneously used the words
‘Richards’ subdivision of lot 64’ therein instead of said
¢ Little & Alexander’s subdivision of lot 63, as was by
plaintiff intended to be written, and which was the true
and proper description of said property ; that the building
on the west half of said lot 13, on which plaintiff claims a
mechanic’s lien, bore prominently upon its front the names
of J. G. and C. H. Hutchins, and was known as  Hutchins
Block,” and was the only building owned by J. G. and C.
H. Hutchins in Little’s subdivision of the west half of the
southwest quarter of said section 24; that said J. G. and C.
H. Hutchins were still owners of said property at the com-
mencement of this suit; that defendant Heater purchased
said premises from said J. G. and C. H. Hutchins since
this suit was commenced, and the sum of $1,700 and ac-
rued interest, on account of the plaintiff’s claim of me-
chanic’s lien, was deducted from the purchase price thereof
asa part of the consideration by him paid therefor, and that
the plaintiff is entitled to have the said error in his me-
chanic’s lien corrected.
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“It is further considered by the court that the error in
the description of said premises appearing in the mechanic’s
lien of plaintiff be corrected and reformed so as to read
¢ Little & Alexander’s subdivison of lot 63’ instead of
‘Richards’ subdivision of lot 64,” as erroneously written,
and that said decree in all other respects stand as heretofore
entered. To all of which defendant Heater excepts.”

The appellant, Abner Heater, contends that the court, in
a proceeding of this kind, had no authority to subject to
the mechanic’s lien claimed by L. K. Holmes the half of
the lot against which the claim for a lien by being reformed
was made operative, the said Heater in the interim having
purchased the property thus subjected to the claim of L. K.
Holmes. Tt is insisted by counsel for L. K. Holmes that
as Heater bought the property with the constructive knowl-
edge of the pendency of a suit to reform the erroneous de-
scription alleged necessarily incident to filing a notice lis
pendens, the reformation of the claim for a lien decreed as
prayed became as fully operative against Heater as though
the original filing of the claim for a lien was as void of mis-
take as it was after its reformation by the court. Without
doubt the mechanic’s lien law should receive a liberal con-
struction with a view to effectuate the remedy given by
statute. In the early history of legislation upon this sub-
ject, courts seemed hostile to the remedies given by this stat-
ute, and were astute in discovering means whereby its
operation might be avoided. In this respect other innova-
tions by statute have met with as little encouragement, as in
respect to the statute of limitations and others that might
be cited. The most noted instance of this kind was the
opposition to the adoption of the code of civil procedure
in the several states wherever it has been adopted, notably
in the early legislation on that subject. In many adjudica-
tions under such innovations of statute it was necessary
again and again to insist that the several statutes enacted,
being remedial in their nature, should receive a liberal con-
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struction to effectuate the remedies provided. It has never
been held, so far as we are aware, that in aid of such stat-
utes new rights were by the court to be created, nor exist-
ing rights deemed destroyed. It is but equitable that one
shall be recompensed for his labor or material contributed
for the improvement of the property of another. (Miller v.
Hollingsworth, 36 Ia., 163.) The mechanic’s lien law
recognizes this equity of the contributor as against the
property benefited for the repayment of the value of his
contribution. The provisions of the mechanic’s lien law,
aside from the recognition of this equity, are devoted, first,
to the manner of enforcing the right recognized, and second,
to providing for the protection of third parties in respect to
notice of this claim for remuneration. Tor the period of
four months from the date of the last item furnished, the
progress of the work, or its recent completion, is supposed
to impart ample notice that the Iaborers and material-men
contributing to the erection have a lien on the property
thereby rendered more valuable. If such material-man
or laborer desires to prolong his lien for two years, he is
required only to file a sworn statement containing such
facts as would fully advise the public of the nature and
amount of his lien, as well as indicate the property thereby
to be affected. Within the four months given the notice is
chargeable upon presumed ocular observation; after the ex-
piration of that time it is implied from an ex parte state-
ment, sworn to, and filed in a public office as one of its
records, This recorded statement creates no new rights as
against third parties; it only gives constructive notice to
them of a claim to a lien recognized by the statute; and by
giving such notice the right to enforce the lien claimed is
perpetuated for two years. If the required statement is
not filed, or if it is so defective as not to impart notice of
the property sought to be charged, there survives after the
four months no right to such lien as against purchasers,
As to third parties, the filing of the statement entitling to
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a lien is a matter of substance with which there must be a
substantial compliance to entitle to the enforcement of the
lien claimed as against third parties dealing with the prop-
erty sought to be charged. (Jones, Liens, secs. 1389 ef seq.;
Phillips, Mechanics’ Liens, sec. 378; Lindley v. Cross, 31
Ind., 109; Know v. Starks, 4 Gil. [Minn.], 7; Simpson v,
Murray, 2 Pa. 8t., 76; White Lake Lumber Co. v. Russell,
22 Neb., 129.)

In Keith v. Tillford, 12 Neb., on page 273, occurs this
language of CoBs, J.: “There can be no doubt of the cor-
rectness of the proposition to which plaintiffs in error cite
numerous authorities, that where the statute confers a right
and prescribes adequate means of protecting it the pro-
prietor of the right is confined to the statutory remedy.”
In Simpson v. Murray, supra, it was held that where a
mistake of the nature of that made in filing the statement
of L. K. Holmes had originally been made, it could not
be cured in scire facias or other proceedings to enforce
the lien claimed. It seems therefore, ordinarily, to result
that as between L. K. Holmes and Abner Heater, the filing
of such a defective statement as was filed could not be
cured by evidence of actual notice to Heater that Holmes
claimed such a lien, nor from such notice as was necessarily
implied by the pendency of a suit to reform the contents
of such statement to a compliance with the statute.

4. It is insisted, however, that part of the considera-
tion for the conveyance of this property to Heater was his
agreement to pay this claim of L. K. Holmes. In the
deed of conveyance to Heater it was recited that he as-
sumed and agreed to pay all liens and incumbrances upon
the property conveyed. 1t has already been shown, how-
ever, that this was neither a lien nor an incumbrance upon
the property; hence, this language does not bind Heater to
pay the claim of L. K. Holmes. The finding of the trial
court was not that Heater assumed or agreed to pay the
claim of L. K. Holmes, but it was that as part of the
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consideration paid for the property Heater deducted $1,700
and accrued interest on account of the claim of L. K.
Holmes to a mechanic’s lien. It is not at all clear from
this finding whether a right of action exists in favor of
any one for the recovery of this $1,700 and accrued inter-
est. The most natural inference to be drawn from the lan-
guage used is, that if such cause does exist, it is rather in
favor of Heater’s grantors than in favor of the holder of
the alleged lien, for there is no proof of an agreement by
him to assume, become liable for, or pay this claim made
by L. K. Holmes. The finding goes as far as the evidence
justifies, and upon it L. K. Holmes could base no right of
action against Heater. If such right of action existed,
however, between the parties to whom reference has just
been made, it would not justify granting the relief sought
by the petition in this case, for, as already noted, that re-
lief was confined to the enforcement of a mere lien against
the property for the payment for material furnished upon
a contract with J. &, and C. H. Hutchins. Incidentally,
to be sure, the reformation of the statement filed for such
lien was sought, and yet the relief was solely the enforce-
ment of a specific lien. There was no prayer for a per-
sonal judgment against Heater, as there should have been
to sustain any proper claim for relief founded upon his
alleged liability for the amount of this lien. Indeed, there
was no averment from which it could be inferred that
Heater was at all personally liable. It may be possible
that Heater assumed payment of this claim of L. K.
Holmes as part of the consideration, and in an action for
the recovery of the same upon the said undertaking of
Heater that he should be held liable, but upon this propo-
sition no guess will be hazarded, for it would be foreign to
any issue tendered or joined in this case, to say nothing of
the unsatisfactory nature of the proof to justifyit. Clearly,
however, the decree rendered in favor of L. K. Holmes as
against the west half of lot 13, in Little & Alexander’s
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subdivision of lot 63 of S. W. Little’s subdivision of the
west half of the southwest quarter of section 24, township
10, range 6 east, sixth P. M., must be reversed and said
half lot adjudged the property of Heater, free of any lien
in favor of L. K. Holmes. For the reasons given, the
judgment of the district court is reversed and a decree di-
rected in this court in accordance with this opinion.

DECREE ACCORDINGLY.

JoHN D. KILPATRICK ET AL., APPELLEES, V. KANsas
City & BEATRICE RAILROAD COMPANY ET AL,
APPELLEES, IMPLEADED wiTH NEW YORK SECU-
RITY & TrusT COMPANY, APPELLANT, AND E. P.
ReYNOLDS & COMPANY, INTERVENORS.

FILED JANUARY 3, 1894, No. 5034,

1. Mechanics’ Liens: MoORTGAGES: PRIORITIES. Between an
investment company and certain individuals it was agreed that
the former should furnish, substantially, all the money neces-
sary for, and to be used in, the construction of a proposed railroad
and take their notes therefor, their payment to be guarantied
by an existing railroad company, controlled by such individuals;
that they should execute and file a certificate of incorporation
of the proposed railroad, and execute, or cause to be executed,
in its name, a mortgage on its anticipated property to secure its
negotiable bonds, to be issued by it and deposited with the in-
vestment company as collateral security for said notes. At the
date of the execution and delivery of such bonds and mortgage,
pursuant to said agreement, and at the date of the record of such
mortgage, such proposed railroad company had acquired no
property, right of way, or franchises, and had taken no step
towards the acquisition of either, further than the filing of its
certificate of incorporation and the naming of its board of di-
rectors and officers, of all which facts the investment company
had knowledge. The money agreed to be furnished by the in-
vestment company was by it paid over to the individuals afore-
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said, they then being officers of the proposed railroad company,
to be by them expended in the construction of said proposed
railroad; and such individuals entered into contracts in the
name of such railroad company for labor and material used in
the building of its said road, but failed to pay therefor. Held,
That the investmeut company should be regarded as a promoter
and builder of the railroad, and was not entitled to have the
mortgage decreed a lien upon the property and franchises of the
railroad constructed, superior to the statutory liens against the
same for labor and material furnished in its construction. Posr,
J., with RYAN and IRVINE, CC., dissenting.

2. A waiver of a mechanic’s lien will not be inferred merely
from the taking of collateral security from another, and in a
manner not inconsistent with the retention of the lien.

3. A former adjudication in the federalcourts on the subject-
matter of a controversy cannot be taken notice of in the state
courts unless properly presented by the pleadings and proofs.

APPEAL from the district court of Gage county. Heard
below before APPELGET, J.

Hornblower, Byrne & Taylor, Warner, Dean & Hager-
man, and Griggs & Rinaker, for appellant.

Harwood, Ames & Kelly, I, P, Dana, and R. S. Bibb,
for appellees.

Marquett, Deweese & Hall, for intervenors,

See opinions for authorities upon the propositions dis-
cussed.

Raean, C,

This is an appeal from a decree of the district court of
Gage county, rendered July 17, 1891. The action was
brought by the appellees, Kilpatrick Bros. & Collins, to
foreclose a mechanic’s lien against the property of the Kan-
sas City & Beatrice Railroad Company (hereinafter called
the ““Beatrice Company””) for a balance due for labor and
material furnished in the grading of that company’s rail-
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road. The appellant, The New York Security & Trust
Company (hereinafter called the “Trust Company”), was
made a party defendant, as it held a mortgage on the road
of the Beatrice Company, given by it to secure an issue of
$400,000 of its negotiable bonds. The appellee, The Kan-
sas City, Fort Scott & Memphis Railroad Company (here-
inafter called the “Fort Scott Company”), was also made a
party and filed its answer, claiming a lien for a balance due
it for ties sold and delivered to the Beatrice Company, and
used in the construction of its road. The appellee, The
Kansas City, Wyandotte & Northwestern Railroad Com-
pany (hereinafter called the “Wyaudotte Company ”’), was
made a party defendant, as it was'in the possession as les-
see of the road of the Beatrice Company. By the decree
of the district court Kilpatrick Bros. & Collins were
given a lien upon the property in question for the sum of
$29,445.17 ; and the Fort Scott Company was given a lien
for the sum of $33,864.79. The two were declared first
liens of equal rank and to prorate one with the other.
The Trust Company, by the decree, was also given a lien
on the property, subject to the first two liens, for the sum
of $278,267.85. The decree also provided that in case of
default in the payment of these amounts within a time
fixed, the property and franchises of the Beatrice Company
should be sold and the proceeds of the sale applied to the
satisfaction of the liens in the order of their priority. The
Trust Company brings the case here and avers that the
decree is erroneous, in the fact that its lien is postponed to
those of the Kilpatrick Bros. & Collins and the Fort Scott
Company.

It is conceded that the value of the property in contro-
versy is insufficient to pay the amount of all the liens ad-
judged against it. The facts disclosed by the record before
us, so far as they are deemed material, are these : That some:
time prior to the 29th day of May, 1889, the Wyandotte
Company, a foreign corporation, had constructed a line of
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railroad from Kansas City, Missouri, to the line between
the state of Kansas and the state of Nebraska, at a point
called Summerfield. For the prosecution of this undertak-
ing, money had been furnished by the Philadelphia Invest-
ment Company (hereinafter called the “ Investment Com-
pany ”), a Pennsylvania corporation, having its place of
business in the city of Philadelphia, in said state, upon
terms and security which are not disclosed by the record,
and which are immaterial except as showing that the In-
vestment Company was familiar with the affairs of the
Wyandotte Company, which shortly thereafter proved to
-be insolvent, and was, at the date of the negotiations here-
inafter mentioned, financially unable to carry out an enter-
prise involving an outlay of considerable sums of money.
Previous to this time, however, and during the progress
of the construction of the road of the Wyandotte Company,
and probably as a part of that undertaking, it was pro-
posed to extend this line of road to Beatrice, Nebraska.
At the time this project was first undertaken, it was sup-
posed and intended that this extension would be made in
the name and under the authority of the Wyandotte Com-
- pany. Subsequently, however, pursuant to correspondence
between one Erb, the president of the Wyandotte Company,
and one Brockie, the president of the Investment Company,
the plan was so changed as to require the formation of a
Nebraska corporation, and accordingly a certificate of in-
corporation of the Beatrice Company was executed and re-
corded on the 19th day of June, 1889. On the first day
of July, 1889, a mortgage was executed by the Beatrice
Company upon all its property and franchises then existing,
or thereafter to be acquired, purporting to be given to se-
cure its negotiable bonds to the amount of $400,000. This
mortgage, which was filed for record on the 13th day of
July, 1889, contained, among other things, the following :

“ Whereas, the said party of the first part is the owner
of a line of railroad constructed, and in process of construc-
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tion, from a point on the line of the Kansas City, Wyan-
dotte & Northwestern railroad where the same intersects
the state line between Kansas and Nebraska, thence ex-
tending in a northerly direction through Pawnee county,
state of Nebraska, to the city of Beatrice, in Gage county,
in said state, all of said line of railroad being of the esti-
mated length in the aggregate of thirty-five miles, or there-
abouts; * * *

“ Whereas, for the purpose of building, furnishing,
equipping, and operating said railroad, the party of the
first part is desirous of borrowing money and has resolved
to execute bonds of said company in amounts of $500 each,
as hereinafter stated: * * * TUpon the execution and
delivery of this mortgage, and from time to time thereunder,
the trustee shall, as requested by resolution of the board of
directors of the railroad company, certify the bonds here-
under to the extent of and not exceeding $400,000, and on
said resolutions of said board of directors shall sell all
bonds requested to be certified, and their proceeds shall
actually be used for and applied, under the direction of
said board, to the construction, completion, maintenance,
and operation of said railroad, and not otherwise.”

On the 17th day of July, 1889, all these bonds were
delivered to the Investment Company under an agreement
as finally perfected, that the latter company should ad-
vance, from time to time, to the Wyandotte Company, or
to Erb, as its president, money for the construction of the
proposed Beatrice Company, upon the notes of the Be-
atrice Company, guarantied by the Wyandotte Company,
for the payments of which these bonds should be held as
collateral security. The entire amount of the capital stock
of the Beatrice Company was subscribed by and issued to
the Wyandotte Company ; but it is evident that nothing
was ever paid or intended to be paid therefor. During
the earlier weeks of these negotiations, and until about the
time of the execution of the bonds and mortgage, it had
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not been decided whether a Nebraska corporation should
be formed or not; nor if so, what should be its name;
nor had the right of way been secured, or the route, or the
Nebraska terminus of the road determined upon.

Elias Summerfield, the treasurer and general manager of
the Wyandotte Company, testified on the trial as follows:

Q. Was there a note for this money ?

A. Yes, sir.

Q. Who executed it?

A. It was first executed by the Kansas City & Northwest-
ern road. Afterwards the attorney of the Trust Company
suggested that it had better be changed, and returned the
note to us to be executed by the Kansas City & Beatrice
road, and indorsed by the Kansas City, Wyandotte &
Northwestern road, and by the Northwestern Construction
Company.

Q. When was that exchange made?

A. T can’t tell you now. It was after the first note was
signed, and we had gotten some of the money on it.

Q. Was it as late as October ?

A. I cav’t remember. I possibly might find out at my
office.

Q. But the original notes were made by the Kansas
City, Wyandotte & Northwestern Railroad Company, and
indorsed by the Counstruction Company ?

A. Yessir. We hadn’t even incorporated the Kansas
City & Beatrice road.

Q. It hadn’t been incorporated?

A. No, sir; I think not, when the arrangement was
made for the loan.

Q. The money was borrowed by the Kansas City,
Wyandotte & Northwestern road, and placed in its treas-
ury?

A. The exchange of notes was made before we got all
the money. We might have got one payment, or the second,
I can’t tell which.

44
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Q. Did you have a treasurer for the Kansas City &
Beatrice road?

A. Yes, sir, a nominal one,

Q. But none of this money went into his hands?

A. No, sir.

Q. And these bonds of the Kansas City & Beatrice road
were placed as collateral, after issued, to these notes?

A. Yes, sir.

Q. Do you know when the bonds were issued, as a mat-
ter of fact?

A. I think it was some time after we got the first issue,
—the first $65,000.

Q. After that?

A. Yes, sir.

Q. How long after?

A. I think some time after the latter part of July,
1889; I am not sure.

Q. At the time these first notes were executed, what, if
anything, had been done by the Kansas City & Beatrice
road towards the organization for the building of such road?

A. Nothing at all.

Q. Had the grade stakes been set?

A. No, sir; we had not even concluded on the final lo-
cation at that time, nor even the name of the road.

Q. And the right of way had not been procured ?

A. No, sir.

Q. So that nothing, in fact, had been done at the time
you executed these first notes and got the first money ?

A. I think not. Of course we had made preliminary
surveys. '

Q. But had not established your lines?

A. We had not done anything until the 8th day of Au-
gust, 1889, the date of the vote for municipal bonds was
had at Beatrice. If we hadn’t gotten the bonds we would
not have built. We intended going to Wymore, * * *

Q. Are you able to state approximately the amount of
actual cash you received from the Philadelphia Investment
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Company or from’ the Wyandotte & Northwestern Com-
pany ?

A. I think something about $250,000. There was about
three per cent commission paid for the loan.

Q. Money was constantly taken out for interest on these
notes from month to month?

A. No, sir, they were not due. The road went into the
hands of a receiver before the notes became due, I think;
that is my impression. We might have made one pay-
ment of interest, I am not sure—I expect we did ; I think
we paid the interest on the six months installment; I have
forgotten about that,

It was estimated that the proposed construction would
cost $350, 000. Of this sum $260,000 was to be furnished
by the Investment Company upon the notes of the Wyan-
dotte Company, afterwards changed to the notes of the
Beatrice Company, guarantied by the Wyandotte Company,
and collaterally secured by the bonds of the Beatrice Com-
pany, to the amount of $400,000, secured by a mortgage on
its anticipated property. These bonds, when executed, were
to be placed in the possession of the Investment Company.
Sixty-five thousand dollars of the cost of the proposed road
was expected to be realized from municipal donations, and
any deficiency was to be made up from the treasury of the
‘Wyandotte Company. The success of the enterprise de-
pended upon the co-operation of the Investment Company,
and its officers and attorneys were consulted at every step
in the organization and progress of the enterprise. Pur-
suant to this arrangement money was furnished from time
to time by the Investment Company to Erb and his associ-
ates, which it was intended by the Investment Company
should be used in the building of the road. However, the
Investment Company does not know how much thereof
was in fact so employed, nor how much, if any, was di-
verted to other purposes. Erb and his associates pro-
ceeded to make contracts, as officers of and in the name of
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the Beatrice Company, for work and material for the con-
struction of the road of that corporation, and, among
others, entered into a contract with Kilpatrick Bros. &
Collins for grading, and with the Fort Scott Company
for ties. The parties thus contracted with fulfilled their
respective obligations, performing the labor and furnishing
the material contemplated, until the 8th day of January,
1890, when the same was completed. For the balance re-
maining unpaid on both their accounts notice of liens
against the property of the Beatrice Company was duly
filed. It is not denied that all of the bonds, together with
the notes for which they were deposited as collateral, remain
in the possession of the Investment Company.

The important and controlling question in this case is
whether the liens of the men who furnished the material
and labor that entered into the construction of this rail-
road are superior to the lien of this mortgage made thereon
before the road had any existence, except on paper, and
made for the benefit of the Investment Company, which
knew, at the time of its execution, that the property which
it purported to cover had in fact no existence. The statute
relative to mechanics’, material-men’s, and contractors’
liens upon property of this character is found in chapter
54, article 2, Compiled Statutes, 1893, sections 2 and 3 of
which are as follows:

“ Sec. 2. And when material shall have been furmshed,
or labor performed, in the construction, repair, and equip-
ment of any railroad, canal, bridge, viaduct, or other
similar improvement, such labor and material-man, con-
tractor or subcontractor, shall have a lien therefor, and the
said lien therefor shall extend and attach to the erections,
excavations, embankments, bridges, road-bed, and all land
upon which the same may be situated, including the rolling
stock thereto appertaining and belonging, all of which, in-
cluding the right of way, shall constitute the excavation,
erection or improvement provided for and mentioned in
this act.
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“Sec. 3. Every person, whether contractor or subcon-
tractor, or laborer or material-man, who wishes to avail
himself of the provisions of the foregoing section shall file
with the clerk of the county in which the building, erection,
excavation, or other similar improvement to be charged
with the lien is situated, a just and true statement or ac-
count of the demand due him' after allowing all. credits,
setting forth the time when such material was furnished
or labor performed, and when completed, and containing a
correct description of the property to be charged with the
lien and verified by affidavit; such verified statement or
account must be filed by a principal contractor within
ninety days, and by a subcontractor within sixty days,
from the date on which the last of the material shall have
been furnished, or the last of the labor is performed; buta
failure or omission to file the same within the periods last
aforesaid shall not defeat the lien, except against purchasers
or incumbrances in good faith without notice, whose rights
accrued after the thirty or ninety days, as the case may be,
and before any claims for the lien was filed.”

It is urged that this statute is not unlike other enact-
ments of the same general character, in that it entitles the
contractor, laborer, or material-man to a lien only upon the
interest of the party or parties at whose instance the work
may be done or material furnished; and that, therefore, if
at the time the work of the construction or reparation is
begun the property is subject to existing liens shown on the
public records, such liens will be entitled to precedence
over any claim that may be asserted for labor or material
furnished for improvements on the property after the date
of the filing of said liens; and it is argued, therefore,
that the appellant is entitled to a first lien upon the prop-
erty in question for the amount of the advances made by
the Investment Company to Erb and his associates, be-
cause the mortgage of the Beatrice Company was executed
and filed for record at a date prior to that at which the
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contracts for labor and material were entered into. To
sustain this contention the learned counsel for the appel-
lant cite many authorities. Of the authorities so cited, the
one most relied upon, perhaps, is Toledo, D. & B. R. Co. v.
Hamilton, 134 U. S., 296, in which it is said: “A recorded
mortgage, given by arailroad company on its road-bed and
other property, creates a lien whose priority cannot be dis-
placed thereafter, either directly by a mortgage given by
the company, or indirectly by a contract between the com-
pany and a third party for the erection of buildings or
other works of original construction.” It appears from
the reported opinion in this case that January 17, 1880,
the railroad company executed a mortgage on this property
to the Central Trust Company of New York to secure the
payment of $1,250,000 of six per cent bonds. The mort-
gage was to cover all the property then owned or that might
thereafter be acquired by the railroad company. The trust
company accepted the trust created by the mortgage and the
railroad company issued its bonds. They were certified
by the trust company and sold on the market. On March
20, 1883, Hamilton entered into a contract with the
company, under and by which he furnished material and
erected for the company a dock on the Maumee river, and
having received only a partial payment, he filed a claim
for a mechanic’s lien for the balance due him. The land
on which the dock was built was a part of the railroad and
covered by the mortgage made to the Central Trust Com-
pany. Brewer, justice, speaking for the supreme court
of the United states, said: “It will be noticed, and it is a
fact which lies at the foundation of this case, that the con-
tracts for the construction of the dock were not made till
more than three years after the execution and record of the
mortgage. The record imparted notice to Hamilton and
to all others of the fact and terms of the mortgage; and the
question is thus presented, whether a railroad company,
mortgagor, can, three years after creating by a recorded
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mortgage an express lien upon its property, by contract

with a third party, displace the priority of the mortgage

lien. It would scem that the question admits of but a

single answer. Certainly as to ordinary real estate no one

would have the hardihood to contend that it could be done,
and there is in this respect no difference between ordinary

real estate and railroad property. A recorded mortgage,

given by a railroad company on its road-bed and other prop-

erty, creates a lien whose priority cannot be displaced there-

after, directly by a mortgage given by the company, nor in-

directly by a contract between the company and a third

party for the erection of buildings or other works of
original construction.”

By the judgment of the court pronounced in that case
Hamiltou’s lien was held to be subject to the lien of the
mortgage executed by the railroad company in January,
1880. But in that case the railroad company had a real
franchise. It owned, and had owned for some time, the lands
upon which the docks were built. The mortgage had been
of record on a railroad in existence for some years prior to
the performance of this work by Hamilton.

In our gpinion, the principles of law announced by the
supreme court of the United Staftes in that case are inap-
plicable to the facts disclosed by the record in the case we
have under consideration. 'When the mortgage of the Bea-
trice Company was executed, that company had, at most, but
a nominal existence and nothing whatever upon which a
mortgage or other conveyance could operate. Property or
property rights it did not have; but it is said that it had a
franchise, and that this could be mortgaged, and that the
mortgaging of it, together with the after-acquired property,
drew with it the subsequently constructed road and appur-
tenances. How can it be said with any degree of accuracy
that the Beatrice Company, at the time of the execution of
this mortgage, was possessed of a franchise? At that time
nothing had been done, or certainly determined upon, in its



632 NEBRASKA REPORTS. [Vor. 38

Kilpatrick v, Kansas City & B. R. Co.

behalf, excepting the mere execution and filing of its cer-
tificate of incorporation. No map of its proposed line of
road had been filed or prepared. No right of way had
been procured, nor steps been taken towards its acquisition ;
nor had the proposed route or Nebraska terminus of the
road been determined upon, further than if the road should
be built at all, which was a matter still in abeyance and
dependent upon certain contingencies, it would extend
through and into certain counties. It is quite certain at
least, prior to the location of the line of the proposed road
and the procurement of its right of way, either actually or
by the beginning of proceedings therefor, under the statu-
tory enactments for such purposes, any other five persons
might have filed a like certificate of incorporation, and if
possessed of the inclination and necessary pecuniary ability,
might have constructed, maintained, and operated the very
line of road now in controversy.

A franchise which not only imposes upon its possessor
no obligation, but confers upon him no right or privilege
not enjoyed by every other person, is so singular as to defy
classification. Mankind are prone to mistake words for
things, and are often pardonable for the fault; but it is dif-
ficult to form a sufficient excuse when there is nothing in
existence for which the word is in any sense descriptive.
Be that as it may, it is evident from the facts disclosed in
this record that the Beatrice Company never had, or was
intended to have, either by the Investment Company or by
Erb and his associates, any beneficial interest in or control
over its franchise or property, at least not until after the
building and equipment of the line. The controlling mo-
tive and intent of the parties, and the sole purpose from the
inception of the scheme, was not that the Beatrice Com-
pany should build the road, borrowing such sums as in ad-
dition to its own means should be necessary, but that the
Investment Cempany should construct the road through
the instrumentality of the Wyandotte Company and Erb
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and his associates, as its agents, retain at all times, by means
of the bonds and mortgage, the practical possession and
control of its franchise, property, and revenues. Doubt-
less, it was hoped by the Beatrice stockholders and incor-
porators that something would be realized in the way of
dividends, or otherwise, over and above what would be re-
quired for the satisfaction of the principal and interest of
the advances made by the Investment Company ; and this
sum, whether great or small, would accrue to them upon
the sale of the Beatrice road, or otherwise, as a compensation
for their participation in the undertaking. But they em-
barked nothing in the venture, and cannot, with any pro-
priety, be said to have had any interest in its success, except
the contingent and speculative one just mentioned. Prac-
tically, the Investment Company undertook to construct
the railroad of the Beatrice Company, furnishing the req-
uisite means therefor, and employing Erb and his associates,
as its agents, to effect a technical organization, procure such
municipal donations as were obtainable, look after and
make the requisite contracts for the procurement of the
material and construction of the road ; see to the disburse-
ment of the money, they assuming no personal obligation
or responsibility in the matter,and accepting as compensa-
tion for their services such profits, if any, as should be
realized out of the speculation. To regard such a transac-
tion in the same light as that of the erection of a building
by a mortgagor upon mortgaged lands for which he retains
the title, is, it seems to us, false reasoning.

It is urged with much force by counsel for the appellant
that the record of the mortgage was constructive notice to
persons dealing with the railroad, of the rights of the mort-
gagee. 'True, but that is the extent of its effect. The re-
cording of the mortgage created no rights or obligations.
Under the circumstances of this case, the facts that the
bonds which the mortgage purported to secure were nego-
tiable is of no significance. The rights of the parties and
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the legal effect of the transaction would be precisely the
same had n6 such bonds been executed or contemplated,
and had the mortgage recited at length the transactions and
agreements between the Investment Company and Erband
his associates, and simply pledged the proposed road and
franchise to the Investment Company as security for its
advances for the construction of the road. Had the mort-
gage contained such a recital, no one would doubt, it seems
to us, that the Investment Company was the real promoter
and builder of this road, and that Erb and his associates,
and the officers of the Beatrice Company were in reality,
though not nominally, the Investment Company’s agents,
and that the contracts and obligations incurred by them,
even in their own names, in and about the construction of
this road, would be binding upon the Investment Com-
pany.

It is admitted by counsel for the appellant that if the
bonds had remained in the hands of Erb or the Wyandotte
Company into whose possession they first came, the mort-
gage would not have been entitled to priority over the me-
chanic’s lien claimants, and we are unable to see that any-
thing subsequently occurred which improves the status of
these bonds. What recourse or remedy, if any, the lien
holders would have had if the bonds had been sold to in-
nocent purchasers, or whether prior to the completion of
the road and filing of the liens there could have been any
such purchasers, we are not called upon to determine.

A'nother case relied upon by counsel for the appellant
is Porter v. Pittsburg Bessemer Steel Co., 120 U. S,
649. The syllabus of that case is as follows: “In this
case unsecured floating debts, due by a railroad company for
construction, were, in the absence of a statutory provision,
held not to be a lien on the railroad superior to the lien of
a valid mortgage on it, duly recorded, and of bonds secured
thereby, and held by bona fide purchasers for value.” It
will be seen from an examination of the opinion in that
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case that it differs from the one at bar in many important
particulars. There the railroad company, at the time of
the execution of the mortgage, owned not only its fran-
chises, but the road-bed and right of way and township
aid voted for the construction of the road; and the bonds
which the mortgage was intended to secure were de-
livered by the railroad company to one Crawford in con-
sideration of his agreement to construct the road, and
he, and not the company, negotiated and pledged the
bonds for money with which to perform his contract; and
the lien claimants contracted, not with the railroad com-
pany, but with Crawford, with actual knowledge of the
existence of the mortgage and of the consideration upon
which the bonds were delivered to Crawford, and of the
fact that they were negotiated by him, and that the pro-
ceeds belonged to him and were being expended in the ful-
fillment of his contract. Of course the fact that the
parties to whom he sold the bonds took precautions to have
the proceeds actually expended in the coustruction, could
not have the effect, equitably or otherwise, to postpone the
lien of the mortgagee to that of the other persons, who,
with full knowledge of all the circumstances, were selling
Crawford material for use under his contract, for the rail-
road company, for the procurement of which, on his part,
he had been paid by the very securities which they sought
to have deferred for their benefit.

A case very much like the one at bar is the Farmers
Loan & Trust Co. v. Canade & St. L. R. Co., 26 N. E.
Rep. [Ind.], 784, where it is said: “ The remaining ques-
tion may be thus stated: Is the lien of the appellant’s
mortgage superior to the liens of the appellees? In order
to intelligently discuss this question it is necessary to state
the material facts out of which it arises. Those facts may
be thus summarized: On the 28th day of May, 1888, the
railway company entered into a contract with the Burns
Construction Company to build and equip its road. Burns
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was the president of the railway company, and also the
general manager of the construction company. On the
28th of August, 1888, the railway company ordered the
execution of a trust deed, and the instrument was written
and signed in duplicate. One of the duplicates was deliv-
ered by Burns to the Farmers Loan & Trust Company on
the 18th day of October, 1888, The other was retained
by the railway company. The bonds which the trust deed
was executed to secure were retained by the company that
executed the mortgage; but from time to time bonds were
delivered to Burns upon estimates issued to him by the
railway company’s engineer. Ten of the bonds were
transferred to William Dallin, and sixty-six were trans-
ferred to John Fitzgerald, a subcontractor. The remainder
of the bonds, three hundred and sixty-four in number,
were hypothecated by the Burns Construction Company,
but when, where, to whom, or for how much, is not shown.
In considering the question of priority, one of the im-
portant things to be kept in mind is that the mortgage was
executed upon property that had, in fact, no existence, for
the railroad mortgaged had not been built. That there is
- a material difference between a case such as this, where the
railroad had not been built, and a case where the railroad
has been constructed, is so evident that no one can fail to
perceive it the instant his attention is directed to the mat-
ter. As held in Brooks v. Railway Co., 101 U. S., 443,
parties must in such a case as this be deemed to have con-
tracted with reference to the existing condition of things
so far as they were open to observation. The mortgagee
must have known that its security was valueless as long as
there was no road in existence, and it must have known
also that labor, material, and money would be required to
build the road. It was bound to know, too, what the law
was, for ‘it entered into and became a part of their contract.’
This general rule has been repeatedly declared and enforced
by this court. The principle we are discussing was ap-
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plied to the case of a lien asserted by a miner, and it was
held that the lien was superior to a mortgage. But the
present case is much stronger than the one referred to, for
here there was in fact no property in existence when the
mortgage was made, The property upon which the mort-
gage finally fastened was created by the labor, materials,
and the money of the appellees. We are strongly inclined
to doubt whether the mortgage lien would be paramount
even if the bonds which the mortgage was executed to se-
cure had been delivered before any notices of liens were
filed. Very strongly reasoned decisions declare that the
liens of the mechanics are superior to the lien of the mort-
gage in cases where the mortgage is executed before the
construction of the railroad. (Neilson v. Towa E. R. Co., 44
Ia., 71; Equitable Life Ins. Co.v. Slye, 45 Ia., 615) We
need not, however, decide this question, but it is proper to
say that as the labor, materials, and money of the appellees
gave all there is of value to the property claimed under
the mortgage, the mortgagee ought to show a clear and
strong superior right in order to defeat the claims of those
who, in reality, brought the property into existence. The
doubt in our minds is whether the mortgagee’s lien can, in
any event, be justly held to be the prior one. We have no
doubt that if the mortgagee can succeed at all it must be
because it is shown clearly and strongly that the mortgagee
is a bona fide purchaser. In our judgment the appellant
has shown no such right as entitles it to the paramount
lien. It is true that the trust deed or mortgage was placed
in the hands of the mortgagee or trustee before some of
the notices were filed, but the instrument securing the
bond was a mere shadow; for had no bonds ever been de-
livered to bona fide holders the instrument would never
have been effective against these lien holders. We are far
within the authorities in asserting this, as they carry the
doctrine much further. * * *

“The delivery of the mortgage or trust deed alone did
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not destroy the priority of the liens of the appellees, for the
delivery of such an instrument cannot of itself defeat equi-
table or legal claims, since it is essential that one who as-
serts a right against a legal or equitable claim should show
that he parted with value before notice of such equitable or
legal right. (Anderson v. Hubble, 93 Ind., 570, and cases
cited ; Hunsinger v. Hofer, 110 Ind., 390, 11 N. E. Rep.,
463.) This is the rule in ordinary cases, and certainly it
must govern a case like this, where the mortgagee secks
to defeat the claims of those whose labor, materials, and
money created the property which it is sought to subject
to the lien of the mortgage. The mortgagee must succeed,
if at all, as a bona fide holder of bonds executed under the
mortgage. It cannot, as against the claims of the laborers,
mechanics, and material-men, be deemed a bona fide holder
unless it affirmatively shows that it paid value for the
bonds before notice of the liens. The rule in analogous
cases is well settled in this state, and the strong equities of
the appellees call for its liberal application in this instance.
* * * There is reason for saying that it was the duty
of the party buying the bonds to ascertain whether a lien
had been placed on the property prior to the time of its
acquisition of those instruments, but we do not go as far as
that in this case. * * * We are not here seeking a
general rule that shall apply to every case resembling the
present, nor do we attempt to lay down any such rule.
We simply adjudge that in such a case as this the mort-
gagee cannot prevail over laborers and material-men with-
out showing that it is a bona fide holder of the principal
debt in all that the term ‘bona fide holder’ implies. It
cannot, in a case like this, where there was no railroad in
existence when the mortgage was delivered, be deemed a
bona fide holder as against laborers, mechanics, and ma-
terial-men without showing that before notice of- the ac-
quisition of the liens under the statute a fair value was:
paid for the bonds.”
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We concur in both the reasoning and the conclusion of
the foregoing opinion. It is not to be denied that the su-
preme court of the United States distinguishes between the
rolling stock and chattels of a railroad company, which it
characterizes as “loose property susceptible of separate
ownership and separate liens,” and the road-bed, station
houses, tracks, ete., and upon this distinction holds that
while the doctrine as to the after-acquired property applies
to the former it does not apply to the latter. The basis of
this distinction is the doctrine relative to fixtures to real
property. Itis not denied that if one owns real estate
which is subject to a valid mortgage or other lien, and
another sells him personal property which he permits
to be affixed to or incorporated into the real estate, he,
by so doing, waives any right he might otherwise have
to claim a lien for the purchase price superior to the
prior mortgage; and this arises out of the necessity of
the case, because, otherwise, the mortgagee might be de-
prived of his security by the depreciation of values or by
extravagant or exorbitant improvements without his knowl-
edge or consent. But how can this be the case when a
mortgage is made and the money advanced upon it for the
sole purpose of bringing into existence the entire property
upon which the mortgage is intended to rest? The case at
bar is a good illustration. The Investment Company
knew that its bonds and mortgage were, and would remain,
of no value unless the railroad should be constructed ; it
knew that in order that such a road should be constructed
that material and labor were indispensable, and that the
Nebraska statute guaranties a lien to those who should
furnish them. The Investment Company made Erb and
the Wyandotte Company its agents for the purposes of this
construction, and it owed the duty to persons furnishing
material and labor in the building of this railroad to see
that the money advanced was applied to the payment of
their claims.
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Another point made by the appellant is that Kilpatrick
Bros. & Collins, by their conduct, have waived their rights
toalien. Itappears that after the completion of the work,
one ‘Strohm, who was their accountant and book-keeper,
together with Erb, the president of both railroad compa-
nies, made a computation and agreement as to the amount
remaining unpaid under the contract, and received from
the latter accepted drafts upon the Wyandotte Company
for that amount; but he testified, without contradiction,
that it was expressly agreed that these drafts were not
taken or to be considered as payment, but only as collateral
security therefor, and as constituting a record of the compu-
tation and accord; and that there was no agreement for the
relinquishment of any existing or prior obligation in favor
of his principals, and that no such release was intended by
him, nor, so far as he was aware, by Erb. We do not
think that the mere receipt of the drafts under such cir-
cumstances amounted to a waiver, which, in the absence of
an express agreement, will not be presumed or implied con-
trary to the intention of the party whose rights would be
injuriously affected thereby, unless by his own conduct
the opposite party has been misled, to his prejudice, into the
honest belief that such waiver was intended, or consented
to; and it is not claimed that such was the case here.

In Forlow v. Ellis, 15 Gray [Mass.], 229, it is said:
“Waiver is a voluntary relinquishment or renunciation of
some right, a foregoing or giving up of some benefit or ad-
vantage which, but for such waiver, he [the party relin-
quishing] would have enjoyed. It may be proved by ex-
press declaration, or by acts and declarations manifesting an
intent and purpose not to claim the supposed advantage, or
by a course of acts and conduct, or by so neglecting and
failing to act, as to induce a belief that it was his intention
and purpose to waive. Still, voluntary choice not to claim
is of the essence of waiver, and not mere negligence.”

In Jones, Liens, sec. 1011, it is said: “The mere taking
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of security for the amount of a debt for which a lien is
claimed does not ordinarily destroy the lien. To have
this effect there must be something in the facts of the case,
or in the nature of the security taken, which is inconsist-
ent with the existence of the lien and destructive of it.”

“Sec. 1013. The taking of a mortgage upon the same
property upon which the creditor claims a statutory lien,
may not displace the lien. The mortgage is regarded as a
cumulative security, and the creditor may enforce either the
lien or the mortgage. So also the taking of the collateral
obligation of another person for the payment of the lien
debt does not ordinarily debar the lien-holder from claim-
ing the security of his lien, unless the circumstances are
such that an intention to waive the lien may be reasonably
inferred.” (Payne v. Wilson, 74 N. Y., 348).

The appellant pleaded, by way of cross-petition to the
claim of the Fort Scott Company, that the latter had inter-
vened in an action still pending in the United States cir-
cuit court for this district, concerning the same matter, and
that that court, by an interlocutory decree, had adjudged
the lien of the intervenor to be superior to that of appel-
lant.  An interlocutory order or finding in a pending suit
in equity in a federal court is not a final determination of
the rights of the parties, but one which may be modified or
discharged at any time before the enrollment of the final
decree. (Ayres v. Carver, 17 How. [U. 8.], 5692; Thomas
v. Wooldridge, 23 Wall. [U. 8.], 283; Forgay v. Conrad,
6 How. [U. 8.], 201; Bz parte Jordan, 94 U. 8., 248.)
This order, therefore, did not merge the claim of the Fort
Scott Company, and was not a bar to the litigation of the
same matters in the state court. The mere pendency in
the courts of another jurisdiction of an action between the
same parties, and concerning the same subject-matter, can-
not be successfully pleaded in bar or abatement. (Gordon
v, Gilfoil, 99 U. 8., 168; Sharon v. Hill, 22 Fed. Rep., 28 ;
Stanton v. Embrey, 93 U. 8., 548, and authorities there

45
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cited.) A demurrer to this answer was therefore properly
sustained.

The foregoing conclusions we regard as decisive of the
case and as rendering unnecessary the determination of
other questions, some of them important and far-reaching,
which are discussed in the briefs. The judgment of the
district court is therefore in all things

AFFIRMED.
Posr, J., dissenting.

I am unable to concur in the conclusions of the majority
of the court in this case. In my judgment the law is cor-
rectly stated in the following opinion submitted by Com-
missioner IRVINE, in which Commissioner RyAN concurs:

Irving, C.

With most of the conclusions stated in the opinion of the
court the writer concurs. He has been unable, however, to
reach the same conclusion as to the priority between the
mortgageand construction liens. In his view this question
must be determined upon principles somewhat different
from those upon which the majority opinion is based, and
in order that the writer’s views may be properly under-
stood it will be necessary to discuss not only the grounds
upon which the majority opinion is based, but also other
questions arising in argument.

In the first place it is to be observed that our statutes
expressly permit railroad companies to mortgage their
property and franchises for the purpose of securing money
borrowed by them for the construction and equipment of
their roads. (Comp. Stats., ch. 16, sec. 117.) And it is also
provided that such mortgages may by their terms include
and cover not only the property of the companies making
them at the time of their date, but property, both real and
personal, which may thereafter be acquired by them. (Comp.
Stats., ch. 16, sec. 119.)
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In the next place the legislature has provided for liens
upon railroads to secure laborers and material-men for
labor performed and material furnished for the construction,
repair, or equipment of such railroads. This lien is cre-
ated by an act somewhat similar to the general mechanic’s
lien law, but passed at a different time, and as a distinct
act, and differing in many of its particulars from the gen-
eral law creating mechanics’ liens. These liens are wholly
the creatures. of statute, and depend upon the statute for
their existence, extent, and construction. While the stat-
ute does not in express terms fix the time when such liens
shall be deemed to accrue, the law is so far analogous to the
general mechanics’ lien law that it is almost a necessary
conclusion that the construction placed upon that law
should apply to this, to-wit, that the lien attaches from
the time labor is begun, or the first material furnished;
but as between two or more lienors upon the same improve-
ment there is no priority, unless it be where intervening
rights of third persons require a different rule.

A further general observation may be made. A railroad
is an entity. Its whole line, including right of way, road-
bed, stations, shops, equipment, and all property necessary
for the effective operation of the road, in its entirety, con-
stitutes a single property, which cannot, in the ahsence of
statute or of peculiar equities of a very controlling char-
acter, be dismembered by selling different portions sepa-
rately. This general doctrine or policy is too well settled
by the uniform current of authorities to permit any ex-
tended discussion. The mortgage here in question and the
liens must be treated as co-extensive in regard to the prop-
erty upon which they operate, unless a separation of this
property is practicable and required by the equities of the
case. Applying the ordinary rule governing the priori-
ties of such incumbrances, the lien of the mortgage wonld
take effect upon the date of its record, July 13, 1889,
while the construction liens would not attach until August
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20. It isclaimed, however, that under the facts of this case
the mortgage should be subordinated to the construction
liens. The principal ground upon which this contention
is based is that a mortgage upon after-acquired property
attaches to such property only to the extent of the mort-
gagor’s interest therein, and subject to any liens existing
thereon at the time of its acquisition by the mortgagor.
This principle is equitable, and is established by the au-
thorities, but is subject to a broader law, that existing liens
cannot be displaced in its application. The cases upon this
subject appear at first inspection to be somewhat in conflict,
but a close inspection of the-leading cases establishes a
real harmony in the decisions. .

In Galveston R. Co. v. Cowdrey, 11 Wall. [U. 8.], 459,
there were several mortgages upon the same railroad, the
last in point of time being given to secure a debt for rails
used in the construction of the road. It was there held
that this mortgage was junior to those which had priority
of time. It was held that the junior mortgagee occupied
the position of an assignee of the mortgagor, and that by
allowing his property to go into the road he had consented
that the senior mortgages should attach, to his exclusion.
The impracticability of dismembering the railroad and sell-
ing its different parts was also emphasized, and so was the
fact that the property acquired through purchase from the
junior mortgagee had become a part of the real estate and
subject to all existing liens thereon,

In United States v. New Orleans R. Co.,12 Wall. [U.8.],
362, the railroad company had purchased certain rolling
stock, the vendor in the contract of purchase retaining
a lien thereon for the purchase money. It was there held
that a blanket mortgage, in existence at the time the
rolling stock was. purchased, attached to the rolling stock
in the condition in which it came into the mortgagor’s
hands, and only to such interest as the mortgagor ac-
quired, and that, therefore, the lien of the vendor of the
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rolling stock was superior to the lien of the mortgage upon
the rolling stock alone. This seems to be the case where
the doctrine contended for by the appellees was first applied,
and in this case the court said : ‘“ Had the property sold by
the government to the railroad company been rails as in
the case of Galveston R. Co. v. Cowdrey, or any other ma-
terial which became affixed to and a part of the principal
thing, the result would have been different; but being loose
property, susceptible of separate ownership and separate
liens, such liens, if binding upon the railroad company it~
self, are unaffected by a prior general mortgage by the com-
pany and paramount thereto.” In Fosdick v. Schall, 99
U. 8., 235, and in Fosdick v. Car Co., 99 U. S, 256, the
doctrine of United States v. New Orleans R. Co. was re-
affirmed in regard to rolling stock sold to the mortgagor
under a contract of conditional sale, and in Fosdick v. Schall
a portion of the language just quoted from the New Or-
leans case was repeated.
" The case of Brooks v. Burlington & S. W. R. Co., 101
U. 8., 443, was decided upon the statutes of Towa, which
in terms allow to mechanics a lien upon the building, erec-
tion, or improvement prior to that of a pre-existing mort-
gage upon the land. Our statutes are not in this respect
similar to those of Towa. The distinction will be here-
after referred to,

Myer v. Car Co., 102 U. S., 1, was another case of a
conditional sale of cars, and reaffirmed Fosdick v. Schall.

In Thompson v. White Water Valley R. Co., 132 U. S,
68, a mortgage covering after-acquired property was held
superior to the liens of persons furnishing money for the
construction of a portion of the road upon the profits of
that portion, the  portion constructed being within the
original charter of the railroad.

Wiltiamson v. New Jersey S. R. Co., 28 N. J. Eq.,
277, and the same case on appeal, 29 N. J. Eq., 311,
is much relied upon Dby appellees. In that case certain
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docks were constructed for the Long Branch & Seashore
Railroad Company, and the lien claim was filed against
the New Jersey Southern company as builder, and the
Seashore road as owner. The Southern company seems to
have owned a controlling interest in the stock of the Sea-
shore company, but there had been no consolidation of the
roads, nor any formal purchase or conveyance. The lien
for the construction of the docks was held to be superior
to a blanket mortgage given by the New Jersey Southern
company, and this priority was established upon the ground
that the mortgage of the Southern company attached to the
whole of the property of the Seashore company, subject to
existing liens. It is plainly intimated that had the work
been done for the Southern company upon land then owned
by it, the decision would have been different.

In Botsford v. New Haven, M. & W. R. Co., 41 Conn.,
454, the lien was for the construction of a depot upon land
whose owner agreed to give it to the company, provided
that it would build a depot thereon. No conveyance was
in fact made, and the lien for construction was held supe-
rior to a blanket mortgage upon the railroad, because the
legal title had never vested in the railroad and the equitable
title did not vest in it until the depot was completed and
after the lien attached.

In Farmers Loan & Trust Co. v. Canada & St. L. R.
Co., 127 Ind., 250, the court expresses a grave doubt as to
whether under the law of Indiana a mortgage can be made
to attach to after-acquired property in any event, and the
authority of the case upon this question is weakened by the
existence of that doubt. Moreover, the court disclaims
any attempt to lay down a general rule, but holds that
under the special facts of that case the construction lien was
superior to the mortgage, and the court was undoul tedly
right in its conclusion. The bonds, to secure which the
mortgage was given, were issued to a construction com-
pany, and the court held that this construction company
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could not set up the bonds, given to it under these circum-
stances, as superior to the liens of material-men for debts
which the construction company itself owed them. It ap-
peared that the construction company had hypothecated a
portion of the bonds, but when, where, and to whom these
bonds had been pledged did not appear, and the court could
not in that litigation consider the rights of the pledgees.

Perhaps the best elucidation of the whole question is
found in the case of Toledo, D. & B. R. Co. v. Hamilton,
134 U. 8., 296, where Mr. Justice Brewer reviews the
authorities and holds that a blanket mortgage creates a lien
whose priority cannot be displaced by a contract between
the company and a third party for the erection of buildings
or other works of original construction. In this case the
lien was for the construction of a dock upon land of which
the mortgagor was the equitable owner, and the case was
distinguished from the case of Botsford v. Railroad Co.
upon that ground.

In the Farmers Loan & Trust Co.v. Kansas City, W. &
N. R. Co., 53 Fed. Rep., 182, Judge Caldwell in an ex-
ceedingly lucid, vigorous, and learned opinion discusses the
relative equities of such mortgages and liens, but (so far as
the case is analogous to this) upon the basis of what the
law ought to be rather than what it has heretofore been
declared to be, and gives priority to certain liens as against
a mortgagee of the railroad because of conditions imposed
upon the mortgagee in the appointment of a receiver at its
instance, the conditions receiving the assent of the mort-
gagee. While we are not disposed to question the correct-
ness of the abstract opinions expressed by Judge Caldwell,
nor of his determination of the law as applied to that case,
his conclusions are not applicable to this case, where the
mortgagee stands upon its vested rights and has not con-
sented to any displacement of its lien nor asked the court
for any relief authorizing the court to impose upon it sim-
ilar conditions.
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Other cases might be cited, but the general principles
applicable are well illustrated by those referred to, and we
do not think that any well considered case can be found in
opposition to these principles, which ‘may be briefly stated

as follows: :

A mortgage covering after-acquired property attaches to
such property as it is acquired by the mortgagor. Where
such property remains separable and susceptible of separate
ownership, the mortgage only attaches to the interest of the
mortgagor therein, and does not displace existing liens
thereon. Where, however, the after-acquired property
becomes inseparably a portion of the real estate to which
the mortgage has attached, the mortgage extends to such
property, as in the familiar case of a house erected upon a
lot burdened by a mortgage. In that case, no one would
now have the hardihood, under our statute, to claim that
Jiens for the construction of the house should displace the
mortgage, in the absence of special circumstances operating
by way of estoppel.

- In this case substantially the whole of the right of way
had been acquired by the Beatrice road before any work
was done by the Kilpatricks, or any ties furnished by the
Fort Scott road. The statute gives power to railroad com-
panies to mortgage the whole or any part of their property
and franchises, and such mortgage is made binding upon
the lands, roads, or other property of the railroad company
mentioned in such mortgage. (Comp. Stats., ch. 16, secs,
117 and 118.) This mortgage expressly described the
right of way as a part of the property mortgaged. This
right of way was real estate to which the mortgage attached
the instant it was acquired by the Beatrice road. The
work performed and the materials furnished by the lienors
were distinctly improvements upon the real estate and in-
separable therefrom; in the language of the supreme court
of the United States, “not susceptible of separate owner-
ship or separate liens.” To give the lienors priority would
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compel us to displace the priority of a mortgage existing
upon the real property at the time the liens accrued. This
is something which we do not think any court has the
right to do.

But the appellees contend that, notwithstanding the prin-
ciples just stated, they cannot be urged in support of this
mortgage, because the bonds, to secure which the mortgage
was given, were not in the hands of bdona fide holders for
value. We can see no force in this contention. In one
sense it might'be said that the Investment Company does
not occupy the position of a bona fide holder; that is, it
took the bonds with full knowledge of the facts. It knew
that the railroad had not been constructed; it was bound
to know that under the law persons furnishing material or
performing labor in the construction of the road might
become entitled to liens thereon; and if the rights of the
bond holders depended upon their ignorance, at the time of
receiving the bonds, of .outstanding equities in favor of
third persons, they certainly could not be considered bona
fide holders without notice. But their rights do not de-
pend upon their establishment of such ignorance. The
Investment Company is a holder for value. It has ad-
vanced the whole loan of two hundred and sixty thousand
dollars, and we take it that no one will question the doc-~
trine that a pledgee of such securities is a holder for value
to the extent of the indebtedness for which they stand
pledged. The case of Farmers Loan & Trust Co. v. Can-
ada & 8. L. R. Co., 127 Ind., 250, is not opposed to
this view. The pledgees in that case were not protected,
because, in the language of the court, there was no evidence
as to “when, where, or to whom these bonds had been
pledged.”  The Investment Company advancing its money
in good faith and promptly recording its mortgage had a
right to rely upon its priority in time, and the lienors, by
the record of that mortgage, were notified of the existence
of its lien, and entered into their contracts and into their
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performance with such notice. Many of the cases in the
supreme court of the United States heretofore cited sup-
port this view. (See, too, on this point Henry & Coatsworth
Co. v. Fisherdick, 37 Neb., 207.)

It is argued at great length that the peculiar -provisions
of section 3 of the act providing for construction liens on
railroads, Comp. Stats., ch. 54, art. 2, subject the mortgage
to the liens. This section requires for the perfecting of the
lien the filing with the proper county clerk of a statement
of account setting forth the time when thé material was
furnished or labor performed, and containing a correct de-
scription of the property to be charged with the lien, and
verified by affidavit. It is further provided that this state-
ment must be filed by a principal contractor within ninety
days from the date on which the last material shall have
been furnished, or the last of the labor performed, and
continues as follows: “But a failure or omission to file
the same within the periods last aforesaid shall not defeat
the lien except against purchasers or incumbrancers in good
faith without notice, whose rights accrued after the thirty
or ninety days, as the case may be, and before any claim for
the lien was filed.” The construction that the appellees
place upon this language is that the only liens which can
under any circumstances be superior to the construction
liens are those which accrue during such default in the fil-
ing of claims, and without notice of the claims. It is
quite clear that this construction is not correct. The ob-
ject of the section referred to is principally to provide for
the perfecting of the lien by ﬁling‘a verified claim, and the
proviso is inserted with reference to this objection alone.
Prior incumbrancers cannot be affected by the lien at all,
much less by a failure to perfect it within time; but for
the protection of bona fide creditors, whose claims accrue
after a default in filing the claim, this proviso is inserted,
defeating the lien so in default where necessary to protect
such creditors. The language has no reference to incum-
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brances prior in time to such liens. To give the section the
construction contended for would be to nullify the whole
policy of our statutes in regard to recording and the pri-
ority of incumbrances, and would conflict with the spirit
at least of section 120 of chapter 16, Compiled’ Statutes,
providing that the recording of a railroad mortgage shall be
notice to all the world of the rights of all parties under the
same,

This point has been much discussed on behalf of some of
the appellees and also by counsel interested in a similar
question, who, by leave of the court, have filed a brief.
Attention is called by all of counsel who argue this ques-
tion to the similarity existing between the Iowa statutes
and our own, but the arguments made differ widely. In
one brief it is argued that the similarity of the statutes
makes the Towa decisions closely in point, if not controlling,
and that the Iowa decisions favor the priority of the con-
struction liens. But counsel in another brief argue the .
question upon general principles as to the construction of
statutes, reach the same conclusion, but contend that the
differences in the statutes render the Iowa decisions inappli-
cable. The similarities which exist warrant the inference
that our law was largely taken from that of Yowa, and were
the statutes in all points essentially similar we should feel
bound to give our law the construction placed upon the
Towa law by the courts of that state before ours was
adopted; but the statutes differ in at least one very impor-
tant feature, and the decisions do not support the contention
of the appellees,

Section 3 of our law, relating to the filing of a claim of
lien and the effect of the failure to file the same within the
time provided, is similar to section 6 of the Iowa law.
Section 9 of the Iowa law, however, contains provisions
establishing the position of liens in respect to other in-
cumbrances. One of these provisions is the following:
“The liens for the things aforesaid or the work, including
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those for additions, repairs, and betterments, shall attach
to the buildings, erections, or improvements for which they
were furnished or done in preference to any prior lien or
incumbrance or mortgage upon the land upon which said
erection, building, or improvement belongs is erected or
put.”  There is no such provision in our statute. It was
because of that provision or a similar-one, of which that is
amendatory, that the supreme court of the United States in
Brooks v. Railroad Co., supra, held the construction liens
paramount to the mortgage. In all the Iowa cases where
such liens have been held prior to existing mortgages the
decision has been based upon section 9. In all the cases
wherein section 6-has been construed the question was not
between construction liens and prior mortgages, but be-
tween construction liens and subsequent mortgages; and
the course of decisions has been exactly in accordance with
the construction which we have above placed upon section
.3 of our law. The case of the National Lumber Co. v.
Bowman, 42 N. W. Rep. [Ia.], 557, clearly states the com~
bined effect of these two sections, and shows that in the
absence of section 9 the superiority of a mortgage prior in
time to the construction liens could not be denied.

It is also urged that the bonds are void, or at least non-
negotiable, as not conforming with that portion of section
117, chapter 16, Compiled Statutes, which authorizes rail-
road companies to “issue their corporate bonds, * * *
secured by said mortgages or deeds of trust, * * * con-
vertible into stock or not, as shall be plainly expressed on
the face of each and every bond so issued by said company.”
These bonds are on their face an absolute obligation for the
I;aymeut of money. Their language in this respect is as
follows: “Promises to pay in gold coin of the United States
of America of the present standard, weight, and fineness,
or at the option of the holder, in sterling money at the
fixed rate of 49% pence per dollar.” The objection made
is that this bond fails to express on its face whether or not
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it is convertible into stock. We construe the statute as
requiring that if the bonds be convertible into stock, such
fact shall be plainly expressed on their face. A more dis-
tinct and absolute obligation to pay money alone could not
be expressed than is expressed on the face of the bonds in
question.

Another contention is that the mortgage is in excess of
the power conferred upon the corporation, in that the au-
thority to execute mortgages is confined to roads which
already have some portion of their line constructed. This
contention is based upon the clause in section 120, already
referred to, requiring such mortgages to be recorded in each
organized county “through which said road mortgaged or
deeded may run in this state.”” The construction given to
this language is too narrow. The word “run” in the stat-
ute is an unfortunately inexact term, but its meaning is
reasonably clear, and the language taken in connection with
the rest of the statute requires that it should be given a
future as well as a present construction. In other words,
that the word “may’ should be construed in the sense
of “shall hereafter.”” No other construction is reasonable.

A further argument urged to sustain the position that
the bonds are void is based upon the allegation that their
amount is in excess of the maximum indebtedness permitted
by law. It is claimed in argument that no lawful stock
was issued by the Beatrice Company, or if any was issued,
that its amount was not sufficient to sustain the indebted-
ness created, or attempted to be created, by the bonds.
Whether or not evidences of indebtedness of a corporation
beyond the limit permitted by law are absolutely void, as
the appellees contend, need not here be determined. We
cannot see how the appellees could avail themselves of such
defense. The bonds were all issned before the contracts
were made with the appellee, and if the issue of bonds
was beyond the power of the corporation in the incurring
of indebtedness, @ fortiori, the indebtedness to the lienors
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was ullra vires. The lienors and bondholders would stand
in precisely the same position, and it does not lie in their
mouths to raise the objection. (Porter v. Piltsburg Bessemer
Steel Co.,120 U. 8., 649.) Furthermore, the proof does not
sustain the appellees’ contention. Section 5 of article 11 of
the constitution prohibits railroad corporations from issuing
any stock or bonds except for money, labor, or property
actually received and applied to the purposes for which
such corporation was created. The articles of incorpora-
tion of the Beatrice road fix the capital stock at one million
dollars. The only evidence in the record as to the issuance
of stock is found in the contract of lease between the Be-
atrice road and the Wyandotte road, and in letters passing
between officers of the Investment Company and officers
of the Beatrice and Wyandotte roads. These letters, ex-
cept in so far as they amount to admissions binding upon
the corporation by whose authority they were written, do-
not constitute competent evidence upon the subject. The
inference from the documents, however, is that the Beatrice
road has issued seven hundred and fifty thousand dol-
lars of stock; sufficient, if properly issued, to carry the
bonds. It does not appear that any of this issue was
illegal, unless it be certain stock issued to the Wyandotte
Company in consideration of the covenants in the contract
between the Beatrice and Wyandotte companies. Among
these covenants was that of guarantying the bonds, and.
also of paying certain rentals, and performing many other
duties in connection with the lease. It is not questioned
by counsel that between companies occupying such relations
one may hold the stock of the other, and in the absence of -
evidence, at least, as to the value of the covenants obtained
from the Wyandotte road, it cannot be said that this stock
was not issued for money, labor, or property actually re-
ceived.

The majority opinion is largely based upon the conclu-
sion that the Investment Company made itself a promoter:
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or principal in the construction of the road. This conclu-
sionis reached upon the doctrine first established in this state
in the case of Bohn Mfg. Co.v. Kounize, 30 Neb., 719. The
principle decided in that case has recently been much dis-
cussed in the cases of Pickens v. Plattsmouth Investment
Company, 37 Neb., 272; Holmes v. Hutchins, 38 Neb.,
601, and Sheehy v. Fulton, 38 Neb., 691. It is not nec-
essary to repeat that discussion. 'We do not think the facts
of this case warrant the court in applying that doctrine.
‘Wherever it has been applied it has been for the purpose
of charging the estate of the owner in fee on account of
improvements made by his executory vendee. The court
has in all cases for its application required the proof of
facts sufficient to create the vendee the agent of the vendor
expressly or by implication. Its application to this case
requires a far-reaching extension of the principle. The
Investment Company had no estate in the railroad com-
pany; it was not even a stockholder in the corporation;
and we do not think it can be deemed an “ owner” within
the meaning of the mechanic’s lien law. It is true that the
Investment Company in making the loan insisted upon
the method to be adopted for the construction of the road,
and had extended negotiations with its promoters in regard
to the organization of the company and the form of the
loan and its security. We cannot see in these acts anything
more than precautionary measures to secure the loan about
to be made, and we believe that if the opinion of the ma-
jority be adhered to in future cases and carried to its logical
conclusion, every one who lends money to another with the
knowledge, or at least with the intention, that the borrower
shall use the money to erect improvements upon land
pledged to secure the debt, must be held to have rendered
his security subject to any mechanics’ liens arising out of
the construction. This result would be contrary to the
reason of past adjudications and we think unwarranted
in principle,
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JoaN LraN v. JosepE K. ANDREWS.
FILED JANUARY 3, 1894. No. 5456.

Error Proceedings: RECORD FOR REVIEW. Where a proceeding
in error is prosecuted from the judgment of a justice of the
peace to the district court, a petition in error must be filed in
that court, specifically enumerating the errors relied on for a re-
versal of such judgment; and to enable the supreme court to re-
view the judgment of the district court on said error proceed-
ing, the petition in error, on which the district court acted, must
be incorporated into the record brought here.

ERrror from the district court of Cass county. Tried
below before CHAPMAN, J.

H. D. Travis, for plaintiff in error.
Wooley & Gibson, contra.

Racan, C.

It appears from the finding and judgment of the district
court in this record that John Lean sued Joseph K. An-
drews and others before a justice of the peace of Cass
county ; that the case was tried to a jury on January 17,
1891, and a verdict returned in favor of Andrews; that
the justice of the peace afterwards set aside this verdict and
on June 22, 1891, rendered a judgment in favor of Lean
and against Andrews. Andrews then prosecuted a pro-
ceeding in error to the district court to reverse this judg-
ment of June 22, 1891. The district court sustained the
error proceeding, affirmed the judgment of January 17,
1891, and reversed the judgment of the justice of the peace
rendered on June 22, 1891. Lean brings the judgment of
the district court here for review on error.

We cannot examine the errors alleged here by Lean,
because the record contains no petition in error or other
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paper informing us what errors were alleged by Andrews
in his error proceeding from the justice of the peace and on
which Andrews invoked the action of the district court.
Where a proceeding in error is prosecuted from the judg-
ment of a justice of the peace to the district court, a peti-
tion in error must be filed in that court specifically enu-
merating the errors relied upon for the reversal of the
ruling or judgment of the justice of the peace; and to
enable the supreme court to review the action of the district
court on such error proceeding, such petition in error must
be made a part of the record in the error proceeding
brought here. The record before us sustains the judgment
of the district court, and the same is

AFFIRMED,

Lows R. GODMAN ET AL., APPELLANTS, V. MARGARET
F. CONVERSE, APPELLEE.

FILED JANUARY 3, 1894. No.. 5607.

Executors and Administrators: PROBATE COURTS: ALLOW-
ANCE TO WIDOW. TUnder subdivision 2, section 176, chapter
23, Compiled Statutes, 1893, a probate court has authority to
make an allowance to a widow out of the personal estate or in-
come of the real estate of her deceased husband, necessary for
her maintenance, according to her circumstances, during the
settlement of the estate, although the husband, by his will,
lawfully disposed of all his property and the widow has ac-
cepted the provisions of sach will.

ArPEAL from the district court of Lancaster county,
Heard below before FIELD, J,

Charles O. Whedon, for appellants,

Marquett, Deweese & Hall, contra.
46
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Raeax, C.

Dr. Joel N. Converse died in Lancaster county, Ne-
braska, in 1890, leaving a will, since duly probated, in and
by which he bequeathed to his wife, the appellee here, the
use during her life of certain lands in Lancaster county, and
bequeathed to her, absolutely, his library, household goods,
furniture, jewels, one buggy and harness, five head of
horses, five cows, and $6,000 in money. The sixth para-
graph of the will provides: “All other property, whether
personal or real, must be converted into money, and all my
debts collected, and the proceeds thereof applied to funeral
and court expenses, together with my indebtedness and be-
quests. Whatever may be remaining thereof will be di-
vided between my two daughters.” The eighth paragraph
of the will contained this provision: “The bequest of my
wife, Mrs. M. F. Converse, is in lieu of all appropriations
as the law would give her, except one year’s support, which
T desire she shall have.” The appellee duly accepted and
consented to all the provisions of the will, and received as
one year’s support for herself $600, allowed to her by the
probate court out of the estate of her husband. December
24, 1891, the probate court made her a further allowance
of $75 per month, to be paid out of the doctor’s estate,
such allowance to begin October 11, 1891, and continue
until the settlement of the estate. The case is here on ap-
peal from this order.

This appeal challenges the authority and jurisdiction of
the probate court to charge the estate of a decedent, pend-
ing the settlement of the estate, with the support of the
widow, when such decedent has disposed of his personal
estate by will and his widow has accepted the provisions
thereof. Counsel for appellants say : “ The probate court
has no jurisdiction to make an allowance when the personal
estate has been lawfully disposed of by will, and that the
appellee could not take both under the will and the stat-

-
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ute.” The counsel bases his arcument on section 176. chap-
g ’ p

ter 23, Compiled Statutes, 1893. So much of it as we quote
isas follows: “When any person shall die possessed of any
personal estate, or of any right or interest therein not law-
fully disposed of by his last.will, the same shall be applied
and distributed as follows: First—The widow, if any, shall
be allowed all the articles of apparel and ornament, and
all the wearing apparel and ornaments of the deceased, the
household furniture of the deceased, not exceeding in value
$250, and other personal property, to be selected by her,
not exceeding in value $200; and this allowance shall be
made as well when the widow receives the provision made
for her in the will of her husband as when he Cies intestate.
Second—The widow and children, constituting the family of
the deceased, shall have such reasonable allowance out of the
personal estate, or out of the income of the real estate, as
the court of probate may adjudge necessary for their main-
tenance during the progress of the settlement of the estate,
according to their circumstances, which in case of an in-
solvent estate shall not be longer than one year after grant-
ing administration, nor for any time after the dower and
personal estate shall be assigned to the widow.” Tt would
seem that the intention of this section of the statute was
to provide for the distribution of the personal estate of a
decedent, not disposed of by his will; that by the first sub-
division of said section the widow is given the apparel,
ornaments, two hundred and fifty dollars’ worth of the
household furniture and two hundred dollars’ worth of
such other personal property as she might select; and that
a disposition of it to another by the will of the husband
is made inoperative. In other words, the property enumer-
ated in this first subdivision is exempt from the operation
of the will of the husband, and belongs, on his death, to
his widow; that by the second subdivision of this section
the probate court could make to the widow and children
constituting the family a reasonable allowance out of the
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estate during the pendency of its settlement, only in cases
where the husband died intestate, the legislature indulging
the presumption that a testator would, by his will, set
apart money or property, which, when added to the prop-
erty given to the widow by law under the first subdivision
of this section 176, would be sufficient to support herself
and family during the time the estate might be in process
of settlement. A probate court must have the authority of
statute law to support an order by which the estate of a tes-
tator is charged with the support of his widow and family.
The statute relied on to sustain the allowance in contro-
versy here is section 176, quoted above, and, uninfluenced
by authority, we would say that by this section the probate
court had no authority or jurisdiction to make the order ap-
pealed from. We find, however, on investigation, that
section 3935 of the statute of Wisconsin is, in all material
respects, the same as said section 176.

In Baker v. Baker, 57 Wis., 382, a decedent left a will
disposing of all his property. The will was duly probated.
The probate court allowed the testator’s widow for her sup-
port $50 per month for one year after her husband’s death;
and, at the expiration of the year, by a second order, al-
lowed her for her support an additional sum of $50 per
month, to continue during the pendency of the settle-
ment of the estate. An appeal to the supreme court of
Wisconsin was taken from this order, the appellants con-
tending that the action of the probate court was a nullity,
and section 3935 was relied on to sustain such objection.
On the other hand, the appellees argued that said section
3935 was of itself statutory authority to support the order
of the probate court. The supreme court said: “ The ar-
gument is that under the provisions of section 3935 R. 8.,
no allowance can be made to a widow in any case, when the
deceased has died testate, and by his will disposed of all
his property, both real and personal, unless the widow re-
nounces all rights under the will. * * * The con-
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struction of the clause contended for by the learned counsel
for the appellant would as effectually prevent the payment
of expenses of the administration, funeral charges, and
debts in a case where the will of the deceased disposed of
Liis entire estate as it would the setting apart and payment
of the allowances to the widow and minor children. A
construction put upon this provision of the law which
would lead to such radical injustice certainly ought not to
be adopted.”  And the court squarely decided that under
subdivision 2, section 3935, a widow may have an allow-
ance out of the estate of her deceased husband, although
by his will he has disposed of all his property. For the
construction of statutes similar to the Nebraska statute,
section 176, supra, see Moore v. Moore, 48 Mich., 271;
Williams v. Williams, 71 Mass., 24. We feel bound by
the construction placed by the supreme court of Wiscon-
sin on the statute under consideration, and following Baker
v. Baker, supra, affirm the judgment of the district court.

AFFIRMED,

JouNn H. Hopkins v. BARRETT Scorr, TREASURER.
FILED JANUARY 3, 1894. No. 5492.

1. Statutes: TiTLEs: PuBLIC FUNDS: DEPOSITORIES. Chapter
50, Session Laws, 1891, relating to the keeping of state und -
county funds, is not in conflict with the constitution, either as
containing more than one subject, or because of its providing
that it shall not apply until the expiration of the terms of office
of the state treasurer and of the several county treasurers in
office at the time of its passage.

2. Repeal of Statutes. That act did not operate to repeal arti-
cle 2, chapter 18, Compiled Statutes, relating to, the removal of
county officers.

Nor was article 2, chapter 18, Compiled Statutes, repealed
by the act of 1879, specifying powers of county boards.

3.
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4. Where, in proceedings to remove & county officer,
the officer complained against makes an appearance, obtains a
continuance, and at the time to which the continnance was had
proceeds to trial without further objection because of the time
of hearing, he cannot upon proceedings in error be heard to urge
that sufficient time was not allowed to prepare his defense.

5. Removal of County Officers: PROCEEDINGS OF SUPERVIS-
OoRs. In such proceedings the fact that some of the supervisors
who tried the case were also witnesses does not invalidate the
judgment.

: QuoruM. Nor is it necessary that all the mem-
bers of the board of supervisors be present at the hearing, A
gquorum is sufficient.

7. Bill of Exceptions. There is no authority of law for the set-
tlement of a bill of exceptions embodying the evidence taken on
such hearing. MAXWELL, C. J., dissenting.

ERroR from the district court of Holt county. Tried
below before BarTOW, J.

The facts are stated in the opinion.

Reese & Gilkeson, H. E. Murphy, and M. F. Harring-

ton, for plaintiff in error:

In the absence of statutory power a board of supervisors
is without authority to sign, settle, and allow a bill of ex-
ceptions. (Taylor v. Tilden, 3 Neb., 339 ; Kellogg v. Hunt-
ington, 4 Neb., 96; Rudolph v. Winlers, 7 Neb., 127;
Nickerson v. Needles, 32 Neb., 230; State v. Oleson, 15
Neb., 247; Donahue v. Will County, 100 Ill., 94.)

" The board could act without all members being present.
(State v. Board of Supervisors of Saline County, 18 Neb.,
422.) '

John H. Ames, amicus curice, filed a printed argument
in favor of the validity of the act to provide for deposit-
ing state and county funds in banks.

H. M. Ultley and R. R. Dickson, contra:
A bill of exceptions can be properly and legally authen-
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ticated and certified to by each member of the board of
supervisors individually, and when certified to by a major-
ity of the members constituting said board of supervisors,
the same should be upheld, and considered by the courts.
(Maxwell, Pleading & Practice [4th ed.], p. 717; Law wv.
Jackson, 8 Cow. [N. Y.], 746; Kennedy v. Trustees of
Covington, 4 J. J. Marshall [Ky.], 543; Darling v. Gill,
Wright [O.], 73.)

When a new statute is evidently intended to cover the
whole subject to which it relates] it will by implication re-
peal all prior statutes on that subject. (United States v.
Barr, 4 Sawyer [U. 8.], 254; United States v. Claflin, 97
U. 8., 546 ; Dowdell v. State, 58 Ind., 333 ; State v. Rog-
ers, 10 Nev., 319; ZTafoya v. Garcia, 1 N. M., 480;
Campbell v. Case, 1 Dak., 17; Andrews v. People, 75 Ill.,
605.)

The law under which the proceeding before the county
supervisors was commenced has been repealed by implica-
tion. The board had, therefore, no jurisdiction over the
subject-matter of the action, and was without power to con-
duct the examination. (Stewartv. Otoe County, 2 Neb., 177 ;
Sioux City & P. R. Co.v. Washington County, 3 Neb.,
42 ; Sexon v. Kelley, 3 Neb., 107 ; People v. Commissioners-
of Bujfalo County, 4 Neb., 157 ; Hamlin v. Meadville, 6
Neb., 233 ; State v. Buffalo County, 6 Neb., 460 ; McCann
v. Otoe County, 9 Neb., 330; Walsh v. Rogers, 16 Neb.,,
311; State v. Lincoln County, 18 Neb., 283.)

G. M. Lambertson, also for defendant in error:

The judgment of ouster rendered by the board of super-
visors is fraudulent and invalid, because some of the super-
visors sat as judges to try the accused; gave testimony
against him, and then voted in support of the judgment of
ouster. (Vanderlip v. Derby, 19 Neb., 165; Foster v. De-
venney, 25 Neb., 73 ; State v. Kaso, 25 Neb., 608 ; State v.
Weber, 20 Neb., 467 ; Burnett v. Burlington & M. R. Co.,
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16 Neb., 334 ; Ensign v. Harney, 15 Neb., 330; Tomlin-
son v. Derby, 14 Am. Law Reg. [Conn.], 543 ; Stockwell v.
Township Board of White Lake, 22 Mich., 341.)

There should have been a full board present to hear the
case. (Hutchinson v. Ashburn, 5 Neb., 402.)

Chapter 50 of the Laws of 1891 is unconstitutional, be-
cause it provides that the law shall not be enforced until
1893. Section 24 of article 3 of the constitution, provid-
ing that no act shall take effect until three calendar months
after the adjournment of tife session at which it was passed,
unless in case of emergency, is a limitation upon the legis-
lative power to say when laws shall take -effect. (Cooley,
Constitutional Limitations, p. 188; Wheeler v. Chubbuck,
16 IlL., 361 ; Board of Supervisors v. Keady, 34 Ill., 293.)

The law is unconstitutional, because the bill contains
more than one subject. It applies to the public funds of
both the county and state. (White v. City of Lincoln, 5 -
Neb., 505; Burlington & M. R. R. Co. v. Saunders County,
9 Neb., 507.)

Irving, C.

On March 1, 1892, John H. Hopkins filed his complaint
‘before the board of supervisors of Holt county, charging
that in November, 1891, Barrett Scott was elected county
treasurer and qualified January 7, 1892, and then entered
upon the duties of his office; that since the 7th day of
January, 1892, Barrett Scott had been guilty of official
misdemeanors and willful maladministration in his office
in certain particulars specified in the complaint. The mat-
ters particularly charged may be summarized as depositing
in and loaning to certain banks different sums of money,
being the moneys of Holt county which came into his
hands as county treasurer, and receiving interest upon such
money for his own use and benefit, and that said moneys
were deposited to the individual credit of Scott and with-
out any bond for the repayment thereof. It was further
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charged that Scott unlawfully removed the sum of $50,000
of the public moneys of Holt county upon the 26th day
of February, 1892, and delivered $35,000 thereof to a cer-
tain bank in Omaha; and further, that he had received $150
in payment for certain certificates and had only entered one-
eighth of the fees received therefor upon the books. A
notice was served upon Scott requiring him to appear be-
fore the board of supervisors upon March 2, 1892, to an-
swer the complaint. At the hour named, upon motion
of Scott, the hearing was continued until the following
morning, when, in the absence of Scott, a plea of not guilty
was entered for him, and thereafter Scott filed objections to
the jurisdiction of the board to try the case. These objec-
tions were overruled, whereupon further objections were
made because every member of the board was not present.
The record shows that two of the members were absent.
Certain other objections were filed, some of which will be
noticed hereafter, and finally it was determined that no
further motions or pleadings be received except a motion
to reject the complaint, a demurrer, or an answer. The
board then proceeded to try the case. Scott was found
guilty of the charges, and a judgment of ouster was en-
tered. An attempt was made to secure a settlement of a
bill of exceptions. Certain members of the board refused
to sign the proposed bill, and upon mandamus proceedings
they were compelled to do so. The case was taken on er-
ror to the district court, where it was heard upon the rec-
ord, including the bill of exceptions settled in obedience
to the writ of mandamus. In the district court a motion
was made to quash the bill of exceptions, one of the grounds
being that the allowance of the bill was not authorized by
law. This motion was overruled. Upon the final hearing
the judgment of the board of supervisors was reversed on
the following grounds: First, that the board of supervis-
ors had no jurisdiction of the subject-matter ; second, that
there was no evidence to sustain such judgment. There
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are certain other findings in the judgment of the district
court, but they all resolve themselves under the foregoing
heads. The case is brought to this court upon error by
Hopkins.

A great many questions are raised in regard to the accu-
racy of the bill of exceptions, and as to whether or not its
allowance was regular; as to whether the district court
had any authority to grant a writ of mandamus compel-
ling its allowance ; whether its signature by the majority of
the supervisors, and not by every member, was sufficient;
and as to whether there is any authority for a bill of ex-
ceptions in such a case. The conclusion reached upon the
last of these questions removes all others from the case. It
may be taken as settled that the right to a bill of excep-
tions is not implied from the right to prosecute proceedings
in error, and that a bill of exceptions cannot be allowed
except in pursuance of statutory authority. (Moline, Mil-
burn & Stoddard Co. v. Curtis, 38 Neb,, 520.) In the
case cited the whole question is discussed at length and the
authorities reviewed. There is no statntory authority for
a bill of exceptions in such a case as this, and while the
case last cited and those therein discussed are not exactly
similar in their facts, the principles upon which they rest
are precisely the same. We think, therefore, that the dis-
trict court should have sustained the motion to quash the
bill of exceptions, and erred in considering it as a part of
the record in the case. It may be that the law should pro-
vide a method for bringing up the evidence in such cases as
this as well as others, but, as said in Moline, Milburn &
Stoddard Co. v. Curtis, supra, this rests with the legislature,
and if the law is defective, the court cannot supply its de-
fects.

With the questions raised by the bill of exceptions elimi-
nated, few of the many questions presented in the briefs re-
main for decision. The first of these, however, is of vital
importance, and is probably the point upon which the dis-
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trict judge based his decision. Compiled Statutes, chapter
18, article 2, provides for the removal of county officials
for official misdemeanors, classified under eight heads, one
of which is willful maladministration in office, and pro-
vides that any person may make such charge, and that
the board shall have exclusive original jurisdiction thereof.
Questions of fact must be tried as in other actions, and if
the accused is found guilty, judgment shall be entered re-
moving him from office.

By chapter 50 of the Laws of 1891 it was provided that
county treasurers shall deposit in state or national banks do-
ing business in the county, and of responsible standing,
the amounts of moneys belonging to the several current
fands of the county treasury; that said deposits shall be
subject to check, and that interest shall be paid to the
county of not less than three per cent per annum of the
amounts so deposited. The act also provided for the keep-
ing of accounts thereof and the giving of bonds by the de-
pository for the safe keeping and payment of such deposits.
The act also forbade the making of profit, directly or
 indirectly, by the county treasurer out of any money be-
longing to the county, and forbade the removal of any
part of the county funds except for the payment of war-
rants or making deposits in pursuance of the act, and made
such unlawful removal a felony. It also made a willful
failure or refusal of the treasurer to perform his duties
under the act a misdemeanor.

It is urged that the act of 1891 is unconstitutional, as
containing more than one subject. The act provided both
for the depositing of state funds and for the depositing of
county funds, and it is contended that each of these forms
a separate subject of legislation. The general object of the
act is to provide for the safe custody of public funds, and
it seems to us that this is a single subject of legislation,
whether the funds are state or county. The object of the
act is plainly expressed in its title, and the combination of
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provisions in regard to both state and county funds presents
none of those objections which influenced the adoption of
the constitutional inhibition against uniting two or more
subjects in a single act. In the recent case of Trumble v.
Trumble, 37 Neb., 310, the effect of the clause of the con-
stitution referred to was considered, its object discussed, and
former decisions of this court reviewed. It is not deemed
necessary to repeat the discussion here. 'We think the ob-
jeet of this act is single. If it had related to the custody
of all public funds of whatever description without sepa-
rately naming them, no question could well be raised upon
the point now urged; and the fact that the act, instead of
using general language applicable to all public funds, in
terms specified separately state and county funds, does not
render it subject to the objection of duplicity.

It is also claimed that the act of 1891 is unconsti-
tutional, because it provides that it shall not take -effect
until the expiration of the terms of the county treasurers
current at the passage of the act. It is said that this is in
conflict with the constitutional provision that all acts shall
take effect upon the expiration of three calender months
after the adjournment of the legislature. We think the
limitation was one which could be properly made by the
legislature. The act, as an act, did go into effect under the
constitutional provision referred to. It became the law of
the state from that time. But the classes of persons to
whom it applied only came into existence upon the expira-
tion of then current terms of office. Until three months
after the adjournment of the legislature the act could not
have taken effect, even though terms of treasurers might
have expired during the interval. After the constitutional
period for the act to take effect had expired, it became the
law, and has, as fast as the terms of treasurers expired, be-
come operative. It wasthe law from that time, although
it may have been without practical effect for want of sub-
ject-matter to act upon.
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The further contention is made that conceding the act of
1891 to be constitutional, it operated to repeal article 2,
chapter 18, Compiled Statutes, and left the county board
without jurisdiction to try the case. This argument is
based upon the fact that the act of 1891 renders criminal a
failure or refusal of the treasurer to obey its provisions,
and it is argued that inasmuch as maladministration in
these particulars was made a criminal offense, the remedy
provided by the act is exclusive. Repeals by implication
are not favored, and an act will not be held to repeal a
former act unless the repugnancy between the two is plain
and unavoidable. (Lawson v. Gibson, 18 Neb., 137 ; State,
ex rel. Berry, v. Babcock, 21 Neb., 599.) There is no re-
pugnancy between these two acts. The commission by a
treasurér of crimes created by the act of 1891 wonld not,
ipso facto, remove him from office. It would require a
conviction at least to do so, and the county need not await
such conviction before removing him from office. The
object of article 2, chapter 18, Compiled Statutes, is not to
punish an officer for criminal acts, but simply to_ protect
the county by removing him from office. The proceedings
thereunder are in some ways analogous to proceedings in
impeachment, and by the express terms of the constitution
a conviction upon impeachment is no bar to a prosecution
for the same offense as charged in the impeachment. (Con-
stitution, art. 3, sec. 14.) There is no reason why an un-
faithful county officer should not be removed from office
because of his infidelity and also be punished criminally
for the same act, provided it amounts to a crime. We re-
peat that there is no repugnancy between the provisions of
the Compiled Statutes referred to and the act of 1891.
They can both be enforced without conflicting with one
another, and upon well established principles they should
both be held to be in force.

For similar reasons we cannot concur in the views of
defendant in error, that the act of 1879, specifying certain
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powers as belonging to the county board, operated, by
omitting reference to the powers conferred by article 2,
chapter 18, to repeal that article,

The transcript of the proceedings of the board of super-
visors shows the rulings of the board upon certain ques-
tions of evidence. In no case, however, does it state more
than the question asked to which objection was made and
the ruling thereon. This is not sufficient to enable the
court to pass upon the admissibility of the evidence. The
answers do not appear. The offers of proof do not appear,
and there is not sufficient to enable the court to determine
the nature of the evidence. It is even doubtful whether
as much as does appear was properly incorporated into the
minutes of the board.

Some objection was madg because of the insufficiency of
the time allowed to the defendant before the trial. It does
appear that the action of the board was somewhat sum-
mary, but the defendant seems to have obtained a continu-
ance upon his own motion, and we do not think that after
such proceedings he can be allowed to urge this objection.
At the time when the case was taken up for trial he pro-
ceeded without objection upon this ground.

The objection that all the members of the board were
not present at the trial is not well taken, There is no ex-
press provision of the statute in this regard, and in the
absence of special provisions, the general laws in regard to
proceeding by a quorum must be held applicable. The
constitutional provisions relating to the supreme court sit-
ting as a court of impeachment are not applicable.

Counsel for Scott made objections to the board’s deciding
the case, because certain members of the board were wit-
nesses.  Regarding the proceeding as a strictly judicial in-
quiry, this would not oust the court of jurisdiction. A
Judge or juror may be called as a witness, and is not from
that fact alone disqualified from sitting in judgment on a
case. (Thompson, Trials, sec. 77, note 5, and cases there
cited.)
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Certain other objections appear in the record, but the
facts upon which they are based do not, and their merits,
therefore, cannot be considered.

We do not think that the record of the proceedings of
the board of supervisors discloses any error. The com-
plaint sufficiently charges offenses amounting to maladmin-
istration in office, and the evidence must be presumed to
support the complaint and judgment. The judgment of
the district court is reversed and that of the board of
supervisors affirmed,

JUDGMENT ACCORDINGLY.

WirLiaM J. MAXWELL, APPELLANT, V. SrepHEN H.
HieGINS ET AL., APPELLEES.

FILED JANUARY 3,1894. No. 5149.

1. The record of a deed is not admissible in evidence unless
the certificate of acknowledgment is substantially in accordance
with the statute.

2. Pleading. Facts pleaded in a petition will be taken as admitted
where not specifically denied in the answer, and the answer avers
a8 to such facts that the defendants, for want of knowledge,
neither admit nor deny the averments of the petition.

3. Tenancy in Common, A conveyance to two or more persons
not acting in a fiduciary capacity will be presumed to create a
tenancy in common, and not a joint tenancy.

4. Adverse Possession. Where one has been in possession of
‘land, claiming ownership, and permits the land to be sold for
taxes, and the grantee in the tax deed, although it was void
on its face, enters into possession and remains in possession for a
period of more than a year, such possession interrupts that of the
prior occupant.

5. Estoppel. Where a claimant of land acts under a power of at-
torney from an adverse claimant, and as such attorney leases the
land in the name of the adverse claimant, he and his grantees
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are by such acts estopped from asserting that the possession of
the tenant inured to him and not to the adverse claimant.

6. Action Quia Timet. One cannot in the same action to quiet
title assert against one defendant that conveyances to such de-
fendant were adverse to plaintiff ’s title and a cloud thereon,and
ask that they be canceled, and against another defendant asgert
that the possession of the first defendant was in subordination
to plaintiff’s title and a link in the establishment of adverse
possession. @

AprEAL from the district court of Douglas county.
Heard below before WAKELEY, J.

The opinion contains a statement of the case.

Cornish & Robertson and James F. Morton, for appellant:

‘Where one of two tenants in common conveys the entire
estate by warranty deed to a purchaser, and the purchaser
enters into possession under such deed and receives the
rents and pays the taxes, his possession is construed as co-
extensive with the estate conveyed by the deed, and be-
comes adverse to his co-tenant from the moment of entry.
(Unger v. Mooney, 63 Cal., 586; Culler v. Motzer, 13 S.
& R. [Pa], 356; Buswell, Limitations and Adverse Pos-
session, secs. 299-301, and notes; Sedgwick & Wait, Trial
of Title to Land, sec. 287, and cases cited.)

Ellen McKelligon, being a mortgagee, is conclusively
presumed in Jaw to have purchased the tax title, or re-
deemed, as the case may be, to protect her security, and her
possession is presumed to be subordinate and not adverse
to the title of her mortgagor. (McKeighan v. Hopkins,
19 Neb., 38; Comstock v. Michael,-17 Neb., 300; Young
v. Brand,15 Neb., 604 ; Hall v. Westcott, 5 Atl. Rep. [R. L],
629; McLaughlin v. Green, 48 Miss., 175; Woodbury v.
Swan, 59N. H., 22; Christy v. Fisher, 58 Cal., 256 ; Moore
v. Titman, 44 111,367, Connecticut Mutual Life Ins. Co. v.
Bulte, 45 Mich., 113; Martin v. Swofford, 59 Miss., 328;
Fisk v. Brumette, 30 Wis., 102; Chickering v. Failes, 26
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IIL, 507; Brown v. Simons, 44 N. H., 475; Schenck v.
Kelley, 88 Ind., 444; Fair v. Brown, 40 Ta., 209; Middle-
ton Savings Bank v. Bacharach, 46 Conn., 513; Whitney
v. Gunderson, 31 Wis., 359 ; Moss v. Shear, 25 Cal., 38 ;
MePherson v. Hayward, 17 Atl. Rep. [Me.], 164.)

Ellen McKelligon redeemed from the tax sale October
22, 1879. Jolliffe, Price, and Sayer filed a motion asking
leave to intervene in this action January 18, 1890. Be-
tween said dates the land was in possession of parties recog-
nized and held in subordination to the title of plaintiff and
his grantors. The date prior to which plaintiff must show
ten years’ adverse possession is the date of bringing the
new parties into court. (Jeffers v. Cook, 58 Cal., 148; Shaw
v. Cook, 78 N. Y., 196 ; Miller v. MecIntyre, 6 Pet. [U. 8.],
61; Dudley v. Price, 10 B. Mon. [Ky.], 84; Corder v.
Dolin, 4 Bax. [Tenn.], 240 ; Augusta Mfy. Co. v. Vertrees,
4 Lea [Ténn.], 83 ; Lagow v. Neilson, 10 Ind., 183, Thomas
v. Fame Ins. Co., 108 Ill., 92; Atkinson v. Amador & Sac-
ramento Canal Co., 53 Cal., 102; Brown v. Goalsby, 34
Miss., 437; Sweet v. Jeffries, 67 Mo., 420.)

A. 8. Churchill, contra.

Irving, C.

This was a suit to quiet title to block 21, West Omaha.
It was originally begun by Maxwell against Stephen Hewitt
Higgins, Maurice J. McKelligon, the unknown heirs of
Ellen McKelligon, the unknown heirs of Mehitable Hig-
gins, and the unknown heirs of M. Swinny. The original
petition alleged title in the plaintiff as follows: That on
January 9, 1867, Stephen Hewitt Higgins and Mehitable
Higgins became joint owners of the land ; that during 1867
Mehitable Higgins died intestate ; that on January 27, 1870,
Stephen Hewitt Higgins conveyed to Maurice J. McIKellj-
gon, and on February 11, 1837, McKelligon conveyed to
plaintiff; that from 1870, until the conveyance to plaintiff,

47
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McKelligon remained in the continuous and uninterrupted
possession of the land ; that since the conveyance to plaint-
iff, plaintiff had remained in peaceful and quiet possession
thereof. The petition further alleged that on March 4,
1878, the treasurer of Douglas county executed a deed to
M. Swinny for the taxes of 1874 ; that the tax deed was
void for certain reasons set out in the petition ; that Swinny
died intestate, and that certain persons claiming to be
her heirs conveyed by a series of conveyances to Ellen
McKelligon ; that Ellen McKelligon died testate, by her
will attempting to devise to the children of Maurice Mc-
Kelligon. The petition prayed that the tax deed, and
other deeds made in pursuance thereof, be declared void.
Upon January 18, 1890, a motion was made by Laura
Jolliffe, Samuel S. Price, Jr.,, and Edward Sayre, asking
that they be made parties defendant. No order seems to
have been made upon this motion, but upon February 15,
1890, an order was made granting the plaintiff leave to file
a supplemental petition making these persons defendants.
This supplemental petition alleged, in brief, that Price,
Sayre, Laura Jolliffe, Sarah A. Selden, and Mehitable Hig-
gins had conspired to casta cloud upon plaintiff’s title, and
in pursuance of that conspiracy a deed had been made by
Sarah A. Selden to Mehitable Higgins of an undivided one-
half of the property, and that thereafter certain other deeds
were executed, set forth in particular, whereby it was at-
tempted to convey this interest to Price, Sayre, and Jol-
liffe. It is further alleged that all of Sarah Selden’s title
had been conveyed to Mehitable Higgins and Stephen Hew-
itt Higgins January 9, 1867, but the deed of conveyance
was defective in acknowledgment, through a clerical error,
only ; that Mehitable Higgins never had any equitable title,
but that Stephen Hewitt Higgins paid all the purchase
money for the property, and that the subsequent deeds to
the new defendants were made without consideration and
with notice of the facts. The supplemental petition also
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averred peaceable, continuous, open, notorious possession in
plaintiff and his grantor from May 17, 1869, and prayed
for an annulment of the deeds from Sarah Selden, Mehit-
able Higgins, and subsequent deeds in that chain of title.

The new defendants, Price, Sayre and J olliffe, answered
alleging that Mehitable Higgins was the owner until De-
cember 17, 1889, when she conveyed to Jolliffe. They
admit the tax deed was void, deny the possession of plaint-
iff and his grantor, aver that they bought for value and
without notice, and ask for an establishment of their title to
an undivided one-half.

The reply is quite long, but amounts to a reassertion of
the allegations of the supplemental petition, a denial of all
other facts alleged in the answer, and the pleading of certain
other facts not necessary here to notice in detail.

The decree recites that the cause was heard on the sup-
plemental petition, the answer of Jolliffe, Price, and Sayre,
and the reply thereto, and :le evidence. It finds for the
defendants named as to the undivided one-half, quiets the
title of that one-half interest in those defendants and the
other one-half in the plaintiff.

The foregoing statement of the pleadings discloses a some-
what complicated state of title and a rather anomalous
series of issues. Their statement has been necessary be-
cause of the importance of the pleadings in determining
some of the questions arising in the case. In its further
consideration it will be convenient to follow out the title
as disclosed by the pleadings and evidence with occasional
references to averments not heretofore stated.

It appears inferentially from the pleadings, and directly
by a formal admission in the bill of exceptions, that one
Oscar B. Selden was the patentee of the land in controversy,
There was offered in evidence the record of a deed dated
January 9, 1867, from Oscar B. Selden and wife purporting
to convey the land to Mehitable Higgins and Stephen
Hewitt Higgins. This record was objected to and properly
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excluded, for the reason that the deed appeared to have
been acknowledged by the grantees and not by the grantors.
This deed is not very material, however, because it appears
from the answer of the defendants that they claim a one-
half interest under Mehitable Higgins. The deed is pleaded.
in the petition, and there is no denial of its execution in
the answer, but on the contrary an averment that the de-
fendants, not kmowing the facts, neither admit nor deny
the allegations of the petition in regard to conveyances
therein alleged. The deed must therefore be taken as ad-
mitted.

The reply avers that Mehitable Higgins and Stephen
Hewitt Higgins were coparceners, or joint tenants, and not
tenants in common. There is not a particle of evidence to
establish such facts, In the United States joint tenancies
are not favored, and except in case of trustees or others
acting in a fiduciary capacity, an estate in two or more per-
sons is generally construed as a tenancy in common where
joint tenancies have not been abolished by statute. (Tiede-
man, Real Property, sec. 237, and cases cited.) It would,
therefore, be presumed that Stephen Hewitt Higgins and
Mehitable Higgins were tenants in common, but the dis-
tinction is of doubtful importance, in view of the fact
clearly established that Mehitable Higgins was not dead at
the time of the conveyance next referred to.

It is also alleged in the supplemental petition that Ste-
phen Hewitt Higgins paid all the purchase price to Selden,
and that Mehitable Higgins never had any equitable inter-
est in the property. In the reply these allegations are
modified by pleading that the money was paid by “
Higgins”” and Stephen Hewitt Higgins. There is no evi-
dence in support of either of these averments; upon the
contrary the testimony of Mehitable Higgins, which stands
uncontradicted, is that a considerable portion, probably the
greater portion, of the purchase money was paid out of her
own funds.
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In 1867, then, Mehitable Higgins and Stephen Hewitt
Higgins became legally and equitably tenants in common
of the property. In May, 1869, a bond for a deed was
executed by Stephen Hewitt Higgins, whereby he bound
himself to convey the entire estate to Maurice J. McEKelli-
gon, and upon January 27, 1870, Stephen Hewitt Higgins
executed to Maurice J. McKelligon a deed purporting to
convey to him the entire estate. In 1887, McKelligon
executed a deed to plaintiff purporting to convey to him
the entire estate. From what has been said it is clear
that McKelligon acquired from Higgins and conveyed to
plaintiff only an undivided one-half interest, and plaintift
has no other paper title. A paper title to the other undi-
vided one-half is established in the defendants by a series
of deeds not necessary to recite in detail, but beginning
with one dated December 17, 1889, from Mehitable Hig-
gins to Laura Jolliffe. There is also in this chain a deed
from Sarah Selden, widow and sole devisee of Oscar B.
Selden, to Mehitable Higgins. This purports to convey
the whole estate, but must be rejected as immaterial because
of the conveyance in 1867 to the Higginses standing ad-
mitted by the pleadings. So far, then, as the paper title is
concerned, one-half was thus far shown in the plaintiff and
the other one-balf in the defendants, as established by the
decree. The plaintiff claims, however, title to the whole
by adverse possession. The evidence shows quite clearly
that McKelligon, at the time he took the conveyance from
Higgins, and probably in 1870, went into possession of the
land, lived upon it for some time himself, leased it to dif-
ferent tenants, and that it was occupied either by actual
residence or by tenants cultivating the land with such oc-
casional brief intervals as were required by changes in ten-
ants, and without interruption on the part of adverse
claimants until 1878. It may also be assumed for the
purposes of this case that a conveyance by one of two ten-
ants in common purporting to convey the whole estate, the
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placing of the deed on record, and possession taken by the
grantee, constitute an ouster of the other co-tenant and es-
tablish a possession adverse to him. (Culler v. Motzer, 13
S. & R. [Pa.], 356; Foulke v. Bond, 41 N. J. Law, 527 ;
Kinney v, Slattery, 51 la., 353 ; Kittredge v. Locks & Ca-
nals, 17 Pick. [ Mass. ], 246; Unger v. Mooney, 63 Cal., 586.)

There is some question as to whether McKelligon’s pos-
session began in 1869 or 1870. At any rate it had not
continued for a period of ten years, when the facts oceurred
which we are next called upon to notice. Upon March 4,
1878, a tax deed was issued to M. Swinny, This deed is
admitted to have been void on its face, but such a deed is
sufficient to establish color of title in cases where color of
title is necessary. (Gatling v. Lane, 17 Neb., 77; Lantry
v. Parker,37 Neb., 353.) J. R. Hendrix was Mrs. Swin-
ny’s agent in the matter. He, at the time, made some tri-
fling repairs on the premises, which seem then to have been
unoccupied. Upon May 5, 1878, Hendrix leased the
premises to one Campbell, who entered into possession and
held until the following February, when one Tatom moved
on as the tenant of Swinny. Upon October 22, 1879, the
heirs of Swinny executed a quitclaim deed to Ellen Mc-
Kelligon, the mother of Maurice. At this time Ellen
McKelligon seems to have held a mortgage upon the
premises executed by Maurice in 1878. There is evidence
tending to show that the money paid to the Swinny heirs
was furnished by Maurice and not by his mother; and it is
claimed that the transaction amounted in effect to a redemp-
tion by McKelligon from the tax sale.

It is also claimed that McKelligon re-entered and leased
the premises to different tenants, collecting the rents, and
paying the taxes down to the time he conveyed to plaintiff.
This is not, however, borne out by the evidence. Upon
the contrary, it appears that McKelligon was acting under
a power of attorney from Ellen McKelligon, and at least
one of the leases made after the conveyance from the



Vor. 38] JANUARY TERM, 1894. 679

Maxwell v. Higgins.

Swinny heirs was made in the name of Ellen McKelligon
by virtue of that power of attorney. The original petition
charged that the tax deed was void and that the conveyance
by the Swinny heirs to Ellen McKelligon was made with-
out any interest in the grantors, and that Ellen McKelli-
gon’s will, devising the property to the children of Maurice,
passed no title; and the prayer of the ofiginal petition was
to set aside the tax deed and the deeds and wills in pursu-
ance thereof, not for the reason that Ellen McKelligon was
a trustee for Maurice and the plaintiff, but because it was
an adverse, ill-founded claim and a cloud upon plaintiff’s
title. The plaintiff cannot therefore tack the two years’
possession of the tax claimant to the subsequent possession
or the prior possession of McKelligon in order to establish
possession for the statutory period, nor can he claim that
the possession subsequent to the deed from the Swinny
heirs was Maurice McKelligon’s own, in the face of the ad-
mission upon the pleadings and in face of the fact that
Maurice, in making the lease on behalf of Ellen McKelli-
gon, acted as her attorney in fact, and not on his own be-
half. The plaintiff, therefore, failed to establish title by
adverse possession,

It appears from the evidence that in 1878 Maurice Mec-
Kelligon was declared a bankrupt, and a deed was made
conveying his property to an assignee, and that there is no
record of any discharge from bankruptcy. This matter is
not important, in view of the conclusion reached that upon
other grounds the defendants were entitled to have their
title established to an undivided one-half. Thisisall they
claim, and imperfections, if any, existing in plaintiff’s title
to the other one-half cannot be taken advantage of by these
defendants. The matter is merely referred to here in or-
der that it may be understood that we do not and cannot
upon appeal from this decree adjudicate the effect of the
bankruptcy proceedings.

JUDGMENT AFFIRMED.



680 NEBRASKA REPORTS. [Vor. 38

Schneider v, Patterson.

JacoB ScHNEIDER V. PATTERSON, MURPHY & COMPANY,
FILED JANUARY 3, 1894, No. 5029.

1, Evidence of Partnership. The record of the certificate pro-
vided for in sections 27 to 29, chapter 65, Compiled Statutes, is
not the only evidence by which the existence of a partnership
may be established. Notwithstanding that statute, a partner-
ship may be proved by any method permissible before the en-
actment.

2. Landlord and Tenant: DESCRIPTION OF LAND IN LEASE:
PAROL EVIDENGE. A written lease described the demised
land as “four acres out of lot four,” in a certain governmeatal
subdivision “lying north of the railroad track.’”” Held, That in
an action between the lessor and lessee’s assignee parol evidence
was admissible to show that the lessor and lessee, about, the time
the lease was made, had gone upon the land and agreed upon
certain lines and monuments as defining its boundaries.

3. In an action by the lessee’s assignee against the lessor
to recover damages because the lessor had subsequently
leased a portion of the land to a third person, placed such third
person in possession and excluded the plaintiff therefrom, held,
that it was no defense to show that the assignee, at the time of
the assignment, knew of the subsequent lease, or of the original
lessee’s exclusion, the assignee standing in the place of the
original lessee and being entitled to all his rights.

4. Landlord and Tenant: BrREACH OF LEASE: MEASURE OF
DAMAGES. Where such lease was made for the purpose of en-
~ abling the lessee to mine sand from the land, the measure of
damages is the value of the occupancy of the land for that pur-
pose; and evidence showing the guantity of sand upon the land,
the cost of removing the sand, and its market value is admissi-

ble for the purpose of ascertaining the damages.

Error from the district court of Cass county. Tried
below before FIELD, J.

W. L. Browne and E. H. Wooley, for plaintiff in error.

A. N. Sullican, contra.
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IrvINE, C.

Patterson, Murphy & Co., by that name, brought this
action in the district court of Cass county, alleging that
the plaintiffs were a partnership formed for the purpose of
doing business in this state; that the defendant Schneider
leased a tract of land of four acres in Cass county for the
term of five years to one Jerry L. Farthing and received
the full rent therefor; that the lease was made with the
privilege of taking sand from the land; that Farthing
assigned the lease to plaintiffs, and then, at some length, the
petition alleges that Schneider leased two and one-quarter
acres of said land to another company and put the lessee
in possession, and prays damages for the exclusion of
plaintiffs from that portion of the land. Two answers
appear in the record. It may be assumed that the later
one filed was intended as an amended answer and will be
treated as such. By that answer, Schneider avers that the
“full amount of ground claimed by plaintiffs in this action
was by them taken, occupied, and used, and that no part of
the ground sold to the Omaha Gravel Company was in-
cluded in the purchase so made by plaintiffs or their
assignor herein. Defendant, therefore, denies each and
every material allegation in said cause alleged and avers
that plaintiffs have nothing to complain of. The defendant
denies that there is in existence any such person or firm as
plaintiff alleged herein.” There was a verdict and judg-
ment for plaintiffs.

The first assignment of error to be noticed relates to the
admission of parol testimony to prove the existence of the
partnership. This evidence was objected to as incompetent,
for the reason that sections 27, 28, and 29 of chapter 65,
Compiled Statutes, provide for filing in the office of the
county clerk a certificate showing the names of individuals
doing business under a firm pame and make that record
evidence. It is claimed that such certificate is the only
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competent evidence of the existence of a partnership. It
is doubtful whether this issue was really presented by the
pleadings. The affirmative averment that plaintiffs had
occupied all the land leased seems to be inconsistent with
the denial of the existence of plaintiffs. However, the
trial court treated the issue as properly raised, and the
question is one of importance and will be considered upon
its merits.

The statute referred to provides in section 27 that any
association of persons doing business in any county under
a firm, partnership, or corporate name, and not incor-
porated under the laws of this state, shall have recorded
in the office of the county clerk of the county where the
place of business is located, a certificate signed by each
member of said association showing, first, the name of
the association ; second, the general nature of the business
and principal place of doing business; and third, the full
name and residence of each individual member of the
association. Section 28 provides for the recording of such
certificates and makes the record or a certified transcript
prima facie evidence of the facts therein set forth. Sec-
tion 29 provides a penalty against any person who shall,
for the space of twenty days, fail, neglect, or refuse to com-
ply with the provisions of the act. This statute has sev-
eral times been called to the attention of the court. In
Shriver v. McCloud, 20 Neb., 474, the same objection
seems to have been urged as presented in this case, but that
was an action between the persons alleged to be partners,
and the court disposes of the question by saying that the
parties were in pari delicto, and, whatever might be the
true construction of the act, its provisions could not be
invoked by one partner against the other, both being equally
responsible for the failure to make and file such certificate,
A doubt, however, is expressed as to whether the statute
applies in any case where the partnership name is that of
one or all of the partners. In Milligan v. Bulcher, 23
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Neb., 683, somewhat curiously the objection seems to have
been directly the opposite of that here urged; that is, the
record of the certificate was objected to as incom petent, and
the court merely held that such record was admissible.
These decisions do not assist greatly in disposing of the
question before us. It is, perhaps, worthy of consideration,
that in a number of cases arising since the passage of the
statute in question the existence of a partnership has been
proved by the usual parol evidence, and the court has de-
cided a number of questions in regard to the admissibility
of evidence for that purpose, without, so far as we are
aware, once alluding to this statute as affecting the common
law rules in regard to such proof. An inspection of the
statute discloses that there is no prohibition against form-
ing a partnership or transacting a partnership business ex-
cept in compliance with the act, but merely a penalty for
failing or refusing to file the certificate within a certain
period after the formation of the partnership or commence-
ment of business, The object of the act was to make a
matter of public record the names of persons composing
unincorporated associations, and it was chiefly no doubt to
enable persons doing business with such associations to as-
certain the responsible individuals. In enforcing this ob-
ject, undoubtedly, cases might arise presenting estoppels
against partners by reason-of statements in the certificates
or by reason of the failure to file certificates ; but the act
was not intended to restrict the power of individuals to
form partnerships or to provide an exclusive method for
their formation. The statute makes the certificate only
prima facie evidence upon the subject, and we do not think
that it has the effect of making it the sole or exclusive evi-
dence. This assignment of error must, therefore, be over-
raled. '
Another assignment of error is the admission in evidence
of the assignment of the lease from Farthing to the plaint-
iffs, upon the ground that it was not witnessed, A refer-
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ence to the answer shows that the defendant avers that the
plaintiffs occupied all the land “included in the purchase
so made by plaintiffs or their assignor herein.” This aver-
ment admits the fact of the assignment, and the subsequent
general denial cannot be taken as countervailing against
such admission,

The principal contention arises out of the admission of
evidence to identify the land demised. The description in
the lease is as follows: “Four acres out of lot four in S.
E. } of the N. W. ] of sec. 5, T. 12, R. 11, in Cass county,
Neb., lying on the north side of the railroad track.”
Parol evidence was admitted over defendant’s objections,
which disclosed that the lessor owned more than four acres
lying north of a certain railroad track and which tended
to show on the part of the plaintiffs that the lessor and
original lessee had gone upon the land, plowed a furrow
along a portion at least of what was intended to be one of
the lines of the tract demised, ¢ stepped off” the rest of the
tract and agreed as to the boundaries of the tract. The
question is, was such evidence admissible? The plaintiff
in error contends that the description in the lease is uncer-
tain upon its face and cannot be helped out by parol evi-
dence. Parol evidence doubtless would have been admis-
sible to show that the lessor owned only four acres in lot
four, or to show that only four acres in lot four lay north
of the railroad track. (ddams v. Thompson, 28 Neb., 53;
Ballou v. Sherwood, 32 Neb., 666.) So, too, had the evi-
dence shown that the lessor owned two distinet tracts in lot
four north of the track, each of four acres, so that the de-
scription would apply to each, parol evidence would have
been admissible to show the intention of the parties. “If
aman levies a fine of the Manor of Soure or of the Manor of
Dirtleby, and in truth there is the Manor of North Soure
and South Soure or Great Dirtleby and Little Dirtleby, in
this case issue may be taken dehors which manor the conusor
intended to pass.” (Altham’s Case, 8 Coke’s Rep. [Eng.],
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155.) These principles seem to indicate that the descrip-
tion is not upon its face void for uncertainty. If certain
parol evidence would directly ascertain the description,there
can be little doubt that when parol evidence, as in this case,
first discloses the facts which render the description uncer-
tain, such uncertainty arising by parol may be removed in
like manner. As between the parties to a conveyance, the
conveyance should not be permitted to fail for uncertainty
in description, except as a matter of necessity; and we think
it is established by the numerous adjudications bearing
upon the subject that whatever description may be agreed
upon by the parties as designating a definite tract agreed
upon between them, is sufficient to bind the parties.
Thus, such descriptions as “my farm,” ¢barren island,”
and other general terms, understood by the parties to refer
to a particular definite tract of land, have been held suffi-
cient. In older states not favored by government surveys
and recorded plats, as a matter of necessity such descrip-
tions are resorted to, referring to monuments, recognized
by the parties, but frenuently not capable of being identi-
fied by others without resort to the acts or expressed inten-
tions of the parties. Had there been any reference, how-
ever vague, in the lease to the demarcation resorted to by
the parties, there could be no doubt that the proof of such
demarcation might be shown by parol. From the terms
of this lease it does appear that they had in mind a par-
ticular tract of four acres, and we see no reason why ex-
trinsic evidence to identify the tract was inadmissible, It
must be remembered, however, that we are discussing this
question only as it affects the immediate parties to the in-
strument, or persons representing such parties. Did the
case involve a question of the effect of recording the lease,
as notice to third persons, or questions similar to that, en-
tirely different considerations would control the decision,
and a different conclusion might be reached.

The plaintiff in error also seeks to avoid respousibility
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upon the ground that the defendants in error, the plaintiffs
below, knew when they took the assignment from Farth-
ing that a portion of the land was in the possession of the
gravel company. This is no defense to an action for breach
of covenant. If the lease was valid, Farthing had a right
of action against the lessor for his breach of contract. By
the assignment his rights were transferred to the plaintiffs.
They claim no other rights.

A question is raised as to the admission of certain evi-
dence to prove damages. It will be remembered that the
lease expressly granted the privilege of removing sand
from the land. The petition alleges that plaintiffs carried
on the business of shipping sand to adjoining cities and
selling the same, and prepared the ground for such busi-
ness, and that by defendant’s acts the profits of such business
were greatly diminished, all to defendant’s knowledge.
The evidence objected to related to the cost of mining sand,
the value of sand on the track, the profits per car, and the
number of car loads per acre. Upon this subject the court
instructed the jury that the measure of damages would be
the value of occupying the land and taking away the sand
for the period of five years. No exception was taken to
this instruction, and under the familiar rule in Hadley v.
Bazendale, 9 Exch.[Eng.], 341, the instruction was correct.
The lease being made for the purpose of removing sand, the
damages arising by reason of plaintiffs not being permitted
to remove the sand must have been in the contemplation of
the parties, and the evidence objected to was all material for-
the purpose of enabling the jury to determine the value of
the occupancy of the land for that purpose. (Sedgwick,
Damages, secs. 987, 1022.)

There is in the record the usual assignment that the-
verdict is not sustained by the evidence. We are not able
to understand all the evideuce very perfectly. At the com-
mencement of the trial a plat was introduced that the wit--
nesses constantly referred to, sometimes by words indicating
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points upon the plat which can be identified, but more fre-
quently by the words “here” and “there,” accompanying
these words apparently by indicating in the presence of the
jury the points referred to. The jury and the trial judge
observed these witnesses, and by the aid of such indica-
tions undoubtedly were enabled to understand points in the
evidence which are wholly unintelligible upon the written
record. In this condition of the record we cannot say that
there was not evidence to support the verdict, the identity
of the land leased and the relative possessions of the
plaintiffs and the gravel company being the points upon
which it is urged that the evidence was insufficient.

AFFIRMED.

Mary J. HousTON ET AL. V. JOHN GRAN ET AL.
FiLED JANUARY 3, 1894. No. 5041,

1. Damages Resulting from Sale of Liquors: INsTRUC-
TIoNS. Under the ‘‘civil damage act,”” the fact that minor
children are able to support themselves, and had done so prior
to the death of the father, is a proper fact for the jury to con-~
sider in ascertaining the amount of damages to be allowed; but
it is error to instruct the jury that to the extent that a child had
in the past supported himself, the law precludes any recovery;
the duty to support and the probability of future support, as well
as the fact of past support, being elements for consideration.

In such an action the fact that the deceased in
his lifetime accumulated property which, upon his death, went
to the plaintiffs, does not go to mitigate damages, but rather to
enhance them, and an instruction from which the jury would
infer that such facts go in mitigation of damages is misleading
and erroneous.

3.

: EVIDENCE. The fact that a saloon-keeper, prior
to the sales complained of ina civil damage case, had instructed
his servants not to sell liquor to the deceased, is inadmissible in
evidence as not tending to prove that such sales were not in fact
made. -
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ERrRroRr from the district court of Lancaster county.
Tried below before F1ELD, J.

The facts are stated in the opinion.

Lamb, Ricketts & Wilson, for plaintiffs in error:

The fact that the deceased may have left some estate
which contributes to the support of his family, and the
fact that some members of his family have the ability and
are capable in whole or in part of supporting themselves,
will not reduce but rather increase the amount the plaintiffs
should recover, and an instruction by the trial court to the
contrary is error. (Sec. 15, ch. 50, Comp. Stats.; Roose v.
Perkins, 9 Neb., 313; Hackett v. Smelsley, 77 Ill., 120;
Schneider v. Hosier, 21 O. St., 112; Thill v. Polman, 41 N.
W. Rep. [1a.], 385.)

G. M. Lambertson, contra, cited: Kerkow v. Bauer, 15
Neb., 150; Warwick v. Rounds, 17 Neb., 416.

IrvINg, C.

Mary J. Houston, as widow, and the other plaintiffs
in error, as minor children of James H. Houston, deceased,
brought this action against John Gran, a saloon-keeper,
and the sureties upon his bond, charging the sale of liquor
by Gran to Houston, causing intoxication, in consequence
of which intoxication Houston wandered upon the tracks
of a railroad and was killed. There was a verdict and
judgment for the plaintiffs in error for $100. Many errors
are assigned, of which we shall notice only two.

The court gave the following instruction upon the meas-
ure of damages: .

“If you should find in favor of the plaintiffs in determin-
ing the amount of damages, if any you find the plaintiffs
entitled to, you are at liberty to consider the habits, health,
and the estate of the husband of the- plaintiff prior to his
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death, and the profits of his labor, if any, and the condition
of his family at such time, as elements in deciding what the
amount of the injury or damages may have been from the
loss of such support; but in no case of this kind can the
amount of damages exceed the value of such support, what-
ever may be the necessities of such family. If you find
for the plaintiffs, and that the plaintiffs have lost the means
of support to them by the death of the father, in assessing
your damages at the actual loss of support to the plaintiffs,
if you find the deceased was a strong, healthy man, you can
estimate his expectancy of life upon the Carlisle table,
which may have been introduced in evidence before you.
This action being brought for loss of means of support
which would have been supplied the plaintiffs by the de-
ceased father and husband had he lived, the extent of such
loss is to be considered and measured by you by the kind,
character, and value of the services of the deceased to
plaintiffs in his vocation or business when living; and as
to the value of the loss of such means of support to the
minor children of the deceased, it will depend in some de-
gree upon the age and ability of the different children to
support themselves, bearing in mind that you cannot take
into consideration and assess remote, speculative, or exemp-
lary and punitive damages. If you should find from the
evidence that any of the children have the ability and are
capable of wholly or in_part supporting themselves, and
did so prior to the death of the father, then as to the
amount of such support such child could not recover. If
'you shonld find that the deceased left property to the plaint-
iffs, which wholly or in part goes to their support, then you
should take such fact in consideration in determining the
amount of damages, if any, the plaintiffs are entitled to.”
The last two sentences of this instruction are objectiona-
ble. By one of these the jury was told that if any of the
children had the ability and were capable of wholly or in
part supporting themselves, and did so prior to the death
48
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of the father, then as to the amount of such support such
child should not recover. This language was too strong.
In ascertaining the damages, to-wit, the loss of support, the
fact that any of the children did, as a matter of fact, sup-
port themselves, or assist in so doing, was a proper fact for
the consideration of the jury as tending to show to what ex-
tent damage was caused by the death of the father. But
the mere fact that a child was able to support himself, and
did se, would not exclude all right to recover on behalt of
that child. "The right to support, and the probability of
fature support, as well as the fact of past support, were
elements for consideration, and the most that could prop-
erly be said was that the fact that a child had habitually
supported himself was an element to be considered by the
jory in ascertaining the damages from the father’s death.
By the last sentence of the instruction the jury was told
that if they should find that the deceased left property to
the plaintiffs, which, wholly or in part, went to their sup-
port, then they should take such fact in consideration in
determining the amount of damages. The plain inference
from this language, framed as it was and in the connection
it appeared, was that the fact the father and husband
left an estate should mitigate damages. The contrary
is true. If a man deserts his family, leaving nothing
to their support, and has accumulated no property, those
facts constitute evidence tending to show that very slight,
if any, damage results to the family from his death. If,
on the contrary, a man is of industrious and economical
habits, of business sagacity, and has in the past supported
his family and accumulated property, the natural presump-
tion is that such habits will continue if his life be pro-
longed, and that the damage to his family by reason of his
untimely death is enhanced by those very facts. The estate
left to the family would presumably be not less productive
in the hands of the husband and father himself had he
lived, and its income would inure to the benefit of the fam-
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ily as much had he lived as after his death. While this
instruction does not directly state a contrary rule, its clear
influence upon the jury must have been to lead them to in-
fer that the contrary rule existed.

By the ninth instruction the jury was told that it was
proper for them to consider in determining whether or not
the defendant Gran, or his employes, did furnish intoxi-
cating liquors, certain evidence tending to show that Gran
had directed his servants not to sell intoxicants to the de-
ceased. It is true this language was qualified by the fur-
ther instruction that Gran was nevertheless responsible for
acts performed by his servants, although contrary to his
instructions; but we think the court erred in admitting evi-
dence of these instructions and in directing the jury that this
evidence should be considered. We do not think the fact
that Gran had directed his servants not to sell Houston
- intoxicants tends at all towards proving the issue in the
case, that is, the fact of such sale. Were exemplary dam-
ages allowed the evidence might have been material in
mitigation of damages; but under our rule of conferring
compensation alone Gran was liable for such compensation
for his servants’ acts, although done against his instruc-
tions, and the giving of those instructions does not tend to
disprove the fact of the sale.

REVERSED AND REMANDED.,

James F. SHEEHY, APPELLANT, V. Huer FuLtoN ET
AL., APPELLEES.

FiLED JANUARY 3,1894. No. 5260,

1. Mechanies’ Liens: VENDORS' LieNs: PRIORITIES. The
vendor in an executory contract for the sale of land subjects
his estate in the property to a mechanic’s lien for improvements
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erected thereon by the vendee where his agreement with the
vendee is of such character as to require the construction of the
building and to constitute the vendee his agent in such construe-
tion.

2. Persons claiming mechanics’ liens are not in such cases
restricted by the terms of the written contract of sale, but may,
by parol evidence, establish the true terms of the contract.

3. Statute of Frauds: MEMORANDUM. WHERE A VERBAL PROM-
ISE is made, upon sufficient consideration, to answer for the debt
of another, and subsequently a memorandum is executed suffi-
cient to answer the requirements of the statute of frauds, such
promise may be enforced, although no new consideration passes
upon the execution of the written memorandum.

ArpeAL from the district court of Lancaster county.
Heard below before F1ELD, J.

The opinion contains a statement of the case.

Marquett, Deweese & Hall, for appellant:

The plaintiff is entitled to a prior lien for the balance
of his purchase money under and by virtue of the terms
of the contract of sale. (Neil v. McKinney, 11 O. St., 58 ;
Zeigler, Baker & Co.’s Appeal, 69 Pa. St., 471; Logan v.
Taylor, 20 Ta., 297; Wilkerson v. Rust, 57 Ind., 172; Bohn
Mfg. Co.v. Kountze, 30 Neb., 719; Hendersonv. Connelly,
123 Ill., 98; Hickox v. Greenwood, 94 Ill., 266.)

No attempt is made to reform the contract. The evi-
dence admitted attempting to show there was a verbal
agreement that a building should be erected was incompe-
tent. (Bast v. First Nat. Bank of Ashland, 101 U. 8,
93; Martin v. Berens, 67 Pa. St., 459; Barnhart v. Rid-
dle, 29 Pa. St., 96 ; 1 Greenleaf, Evidence, sec. 275; First
Nat. Bank of St. Paul v. Nat. Marine Bank of St. Paul,
20 Minn,, 63.)

F. A. Bochmer and W. A. Williams, for appellee Ster-
ling P. Smith et al.:

The decree of the court below giving the mechanics
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prior liens is correct. (Bohn Mfy. Co. v. Kountze, 30 Neb.,
719 ; Henderson v. Connelly, 123 TIl., 98; Hill v. Giill, 42
N. W. Rep. [Minn.], 294; 2 Jones, Liens, secs. 1255,
1256, and cases cited.)

Talbot & Bryan and T. 8. Allen, for appellee Pomeroy
Coal Company :

The promise of plaintiff to pay for materials was an
original promise and not within the statute of frauds.
(Waters v. Shafer, 25 Neb., 225; Lindsey v. Heaton, 27
Neb., 668.)

Stevens, Love, Cochran & Teeters, for other appellees,

Irving, C.

Upon September 25, 1890, the plaintiff contracted to sell
a lot in the city of Lincoln to the defendant Fulton, $5 of
the purchase price being paid in cash, and the remainder,
$3,495, to be paid November 1, 1890. The construction
of a building upon the lot was begun by Fulton a few
days after the execution of this contract. This suit was
brought by the plaintiff to foreclose his lien for the pur-
chase money. A number of defendants set up mechanics’
liens growing out of the performance of labor and fur-
nishing of material for the building. The decree of the dis-
trict court established these liens as prior to the plaintiff’s
lien for the unpaid purchase money. The principal con-
troversy is as to the propriety of the decree in so subordinat-
ing the vendor’s lien to the mechanics’ liens. The mechanics’
lienors, to support the decree, rely upon the doctrine of
Bohn Mfg. Co. v. Kountze, 30 Neb., 719. The plaintiff
contends, first, that no agreement charging the owner of
the fee appears in the written contract of sale, and that
parol evidence was inadmissible to establish such agree-
ment; second, that the evidence admitted was insufficient
to show such an agreement.
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As to the first contention, itis to be observed that the
controversy here is not between the parties to the written
contract. The lienors, being strangers to that contract, are
not bound by the terms of the writing; but they are at
liberty to enforce the real understanding and contract be-
tween the parties, the question being not whether there was
an agreement between the vendor and vendee capable of
enforcement between them, but whether the vendor by his
acts had constituted himself a principal in the construction
of the building and so charged his estate in the land.

As a preliminary to a consideration of the other branch of
the question, that is, the sufficiency of the evidence to bring
the case within the rule of Bohn Mfy. Co. v. Kountze, we
think it is proper to say that in some instances that rule
seems to have been misunderstood. An impression seems
to have been created that the general effect of Bohn Mfy.
Co. v. Kountze, 30 Neb., 719, and Millsap v. Ball, 30 Neb.,
728, was to charge the vendor’s estate in every case where
by the nature of his contract or otherwise he has know-
ingly permitted the erection of a building by the vendee
upon the land sold. A proper understanding of these
cases leads to no such conclusion. The true rule is well
stated in the case of Pickens v. Plattsmouth Investment Co.,
37 Neb., 272, as follows: “By this it was not held that
where the owner of the land sells it and simply takes back
a mortgage for the purchase price without in any way be-
coming a party to a contract for the erection of improve-
ments, that one who furnishes materials or labor upon a
contract with the vendee alone can assert thereon a lien su-
perior to that of the said mortgage duly recorded. Quite to
the contrary it has been recently held by this court in Henry
& Coatsworth Co. v. Fisherdick, 37 Neb., 207, where one
furnished money to build a house for which he took a mort-
gage upon the premises whereon the erection was to be
made, that the record of such mortgage gave a priority to
the rights of material-men and mechanics who began to con-
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fer value upon the mortgaged property after the record of
the mortgage. To subject a vendor’s rights in the subject-
matter of the sale to the claim of a .mechanic’s lienor, it
must appear, that, with respect to the value conferred by the
labor or material of such lienor, there was a privity of con-
tract through the vendee between the’ vendor and such
lienor. This privity will not be implied from the mere
fact that the mechanic’s lienor, upon the faith of a contract
between himself and such vendee, furnished labor or ma-
terial. It must be established by the proofs,.or as fairly
inferable from the facts as any other independent fact or
proposition.”  The real question in this case, then, was
whether or not such a privity had been established here
between lienor and vendor under the rule as above stated.
Upon this point there was evidence tending to show that
when the contract of sale was made it was understood be-
tween the parties that the building should be erected; that
the purchase price of the land was to be paid out of the pro-
ceeds of a loan which had been negotiated or which it was
understood could be made upon the security of the prop-
erty, but that the loan could not be consummated until the
excavations of the building were made and the foundations
were in. It was for these reasons that a nominal payment
of $5 was accepted, and that the whole of the remainder of
the purchase money was to be paid November 1, it being
understood that at that time the building should have ad-
vanced far enough to permit the consummation of theloan,
There was also evidence tending to show that the vendor
endeavored to have the vendee substitute other contractors
for those who were performing the work because the latter
were proceeding so slowly that a completion of the trans-
action could not be had within the stipulated time. There
was also some evidence tending to show that the vendor
exercised some control or direction over the building oper-
ations, but this evidence is of an uncertain character and
leaves it very doubtful as to whether the vendor intended
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more in these matters than to prevent the vendee from en-
croaching upon other land of the vendor and to advise the
vendee in some particulars. Such evidence is, therefore,
of very little weight; but the evidence already adverted to,
if believed, would.]ead to the conclusion that the transac-
tion was a joint arrangement between vendor and vendee
~ whereby a building should be erected from the proceeds of
a loan obtained by the vendee, and out of the proceeds of
the same loan the vendor should receive the purchase
money of the lot. 'When one sells land to another and
places that other in possession, in the absence of any re-
strictive covenants there is always an implied license that
the vendee may make improvements on the land. Theex-
pression of direct authority to do so, independent of other
circumstances, would not charge the vendor’s estate; but,
accepting the evidence already referred to, there was in this
case not merely an implied or expressed permission to con-
struct the building, but a distinct arrangement between the
parties that the building should be constructed, and this, so
far as the vendor was concerned, was for the purpose of
obtaining funds out of which he should be paid for the
land. While the case is near the border line, we think these
facts were sufficient to sustain the trial court in finding that
the vendor had established the vendee as his agent in the
building operations sufficiently to charge the vendor’s es-
tate with the burden of mechanics’ liens arising out of such
construction. Indeed, the case in this view would be closely
analogous to the case of Millsap v. Ball, supra. We con-
clude, therefore, that the court did not err in admitting
parol testimony as to this arrangement, and that its find-
ings are supported by the evidence.

Complaint is made because of the court’s entering a per-
sonal judgment against the plaintiff on the claim of the
Pomeroy Coal Company. Upon this claim there is evi-
dence tending to show that the Pomeroy Coal Company
refused to extend credit to the vendee for certain materials
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which he desired to purchase for the foundation of the
building ; that the vendor then went with the vendee to
the agent of the coal company and told him to furnish the
material as it was goiug upon his (the vendor’s) land, and
that “he would protect” the coal company for the material.
Subsequently, and after the material was furnished, the
vendor signed a written instrument whereby he agreed “to
protect Pomeroy Coal Company in case they have to take
a lien for stone, lime, and sand sold to H. Fulton.” It
is claimed that this portion of the agreement was fraudu-~
lently inserted after it was signed by the vendor; but we
think the evidence justified the trial court in finding that
such was not the fact. Taking the plaintifi’s evidence
upon this point, it would appear that when he signed the
agreement it was left incomplete, in order that the correct
description of the property might be inserted, and that he
signed some distance below the part already written, in or-
der that this might be filled in., In view of the relations
of the vendor to the contractors already referred to it is
probable that in any view of the case the agreement to
pay the Pomeroy Coal Company must be considered an
independent and not a collateral promise. Still, viewed
as a collateral promise, the memorandum satisfies the statute
of frauds. It is said that there was no consideration for
the written memorandum. The consideration for the
promise was the original sale and delivery of the material;
and it is too well established to justify us in referring to
authorities that the statute of frauds relates only to the
form of evidence, and a writing made after the transaction,
if otherwise sufficient, renders such promise enforceable,
although no new consideration passes.

JUDGMENT AFFIRMED,
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STATE oF NEBRASKA V. JoEN E. HiLL ET AL.

FILED JANUARY 3, 1894, No. 6407,

Action on Bond of State Treasurer: VENUE: CONVERSION.
Suit was brought in the district court of Douglas county upon
the bond of a former state treasurer. Some of the sureties npon
the bond resided in Douglas county and were there served with
summons, and summonses were issued and served upon the other
parties elsewhere, The petition alleged, first, the failure and
refusal of the treasurer to account for and pay over to his suc-
cessor a certain sum of money; second, the loaning to and de-
posit in the C. Bank, in Lancaster county, of a similar sum;
third, the loaning to and deposit in the M. Bank, in Douglas
county, of a certain sum; fourth, the loaning to and deposit in
the U. 8. Bank, in Douglas county, of astill further sum. Judg-
ment was asked for the amount averred not to have been paid
over, and averred to have been deposited in the C. Bank. Held,
(1) that section 174 of the revenue law applies only to proceed-
ings for the purpose of distributing revenues upon their collec-
tion to the proper funds, and not to such suits as that at bar; (2)
that the proceeding was one upon an official bond or undertak-
ing of a public officer and must be brought in the county where
the cause or some part thereof arose; (3) that it was the dnty of
the treasurer to account for and pay over moneys in his hands at
the close of his term of office to his successor in the county
where the seat of government is located, and that an action for
failing to do so must be brought in that county; (4) that it was
the duty of the treasurer to keep the moneys of the state in the
treasury at the seat of government, except as he should disburse
them or otherwise dispose of them as provided by law; that a
conversion took place upon his removal of moneys from the
treasury with the intention of making an unlawful use of them
by depositing them in the bank, and that the cause of action for
such conversion arose upon his removal of the moneys from the
treasury, and not upon their deposit.

ErroRr from the district court of Douglas county. Tried
below before Davis, J,

George H. Hastings, Attorney General, and E. Wakeley,
for the state:
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By the amended petition four breaches are alleged:
First, the failure to pay over the sum of $236,361.60;
‘second, the deposit in and loan to the Capital National
Bank of Lincoln, in Lancaster county, of $236,361.60 and
over; third, the deposit in and loan to the Merchants Na-
tional Bank, in Douglas county, of $80,510 and over;
fourth, the deposit in and loan to the United States Na-
tional Bank, in Douglas” county, of $159,748 and over.
Therefore the cause of action did not arise in any particular
county. The facts alleged constituted a conversion for which
the state can recover, and the action “must be brought in
the county in which the defendants, or some of the defend-
ants reside, or may be summoned,” and need not be brought
in the county where the officer is elected and performs his
official duty. (McNee v. Sewell, 14 Neb., 532; State v.
Keim, 8 Neb., 63; First Nat. Bank v. Gandy, 11 Neb.,
431; Cedar County v. Jenal, 14 Neb., 264; Seward County
v. Cattle, 14 Neb., 144; Bank v. Lanier,11 Wall. [U. 8.],
369, 375; Commercial Bank of Albany v. Hughes, 17
Wend. [N. Y.], 94, 100; Southern Loan Co. v. Morris, 2
Barr [Pa.], 175; Swartwout v. Mechanics Bank, New
York, 5 Denio [N. Y.], 555; Morse, Banking, sec. 289.)

J. H. Broady, for defendant in error John E. Hill:

Suit being on the official bond of the state treasurer, is
covered by section 54 of the Code, and cannot be brought
in Douglas county, unless the cause of action arose there.
(Sec. 54, Code; Clay v. Hoysradt, 8 Kan., 80, 81.)

The petition does not show that any part of the cause of ac-
tion arose in Douglas county, but on the contrary shows that
all thereof arose in Lancaster county, The state treasurer
must reside and keep his office at the seat of government,
and if the taking of the public moneys from his office for
deposit in banks was a conversion, the cause arose when,
at his office at the capital, he removed it with intent to put
it in a bank. Even if the depositing of public money in
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banks be held a violation of official duty, there can be no
cause of action against the treasurer for conversion, unless
it appears that he failed to put it back into the treasury.’
(Constitution, sec. 1, art. 5; Con. Stats., sec. 3091; State
v. Baetz, 44 Wis., 624; Perley v. Muskegon County, 32
Mich., 132.)

Utilizing banks in keeping the money of the state vio-
lated no law, nor duty of the treasurer, but was the proper
thing to do, because it was the safest way to keep it, and
was justified on the highest grounds of public policy.
(State v. MecFetridge, 54 N. W. Rep. [Wis.], 1.)

T. M. Marquett, John H. Ames, Griggs, Rinaker & Bibb,
and W. Q. Bell, for bondsmen, filed printed arguments upon
the same propositions discussed in brief of defendant Hill.

Irving, C.

John E. Hili was the treasurer of the state of Nebraska
for the term ending in January, 1893. The other defend-
ants herein were alleged in the petition to be the sureties
upon his bond, which was conditioned that he should well
and truly in all things perform the duties of his office dur-
ing the continuance of his term as provided by law. This
action was brought upon the bond in the district court of
Douglas county, where some of the sureties resided, and
the petition charges as breaches of the bond, subs'antially,
as follows: That at the time of entering upon the duties
of his office Hill had in his possession $1,524,554.74, re-
ceived and collected as the moneys of the state of Nebraska,
held as such, and belonging to the state, and that thereafter
during his term Hill received moneys of the state, and that
the said sums amounted to $4,200,834.50, making in all
$5,725,389.21 ; that out of said moneys he paid and dis-
bursed divers sums for lawful purposes, but that at the
end of his term, when he surrendered his office to his suc-
cessor, there still remained in his possession and control
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$1,144,556.42, which it was his duty to pay over and de-
liver to his successor; that he failed and refused to pay
over said moneys, except that, as plaintiff is informed, he did
pay over some small sums of money, the amount of which
is unknown to plaintiff, and delivered to his successor sun-
dry certificates of deposit in certain banks or choses in ac-
tion which he in some manner induced his successor to
accept in place of money, amounting in the aggregate to the
sum last mentioned ; that Hill’s successor has since received,
by means of such certificates or choses in action, certain
sums, the amount of which is unknown to the plaintiff,
but that Hill failed and refused to pay over, disburse, or
account for the sum of $236,364.60 and more, whereby
the state has sustained damages in the sum last mentioned.
The defendants residing in Douglas county were served
with summeons there, and the other defendants were served
in the counties of their respective residences. The defend-
ants not residing in Douglas county, by several different
instruments, entered special appearances and objected to the
jurisdiction of the court. Subsequently, by leave of court,
an amended petition was filed, which, so far as it alleges
the breach complained of in the original petition, is sub-
stantially similar thereto, except that it alleges that the sum
which Hill failed and refused to pay was $236,361.60. The
amended petition alleges a further breach of the bond by
charging that Hill, during his term of office, deposited in
and loaned to the Capital National Bank of Lincoln, lo-
cated and doing business in Lancaster county, $236,361.60,
thereby converting the said moneys to his own use; and for
a further breach, that he also deposited in and loaned to
the Merchants National Bank of Omaha, located and do-
ing business in Douglas county, $80,510 and over; and for
a still further breach, that he deposited in and loaned to
the United States National Bank of Omaha, located in and
doing business in Douglas county, 8159,748 and over.
The amended petition closes with an allegation that by



702 NEBRASKA REPORTS. [Vor. 38

State v. Hill.

reason of the premises the plaintiff has sustained damages
in the sum of $236,364.60, and prays judgment for that
amount. The defendants, non-residents of Douglas county,
renewed their special appearance and objections to the juris-
dlctlon of the court. While the objections of these defend-
ants are set forth in different language, they are all to the
effect that the petition shows upon its face that the action
is one within section 54 of the Code of Civil Procedure,
and that the transactions complained of occurred in Lan-
caster county and not in Douglas. The district court sus-
tained these objections and dismissed the action for want
of jurisdiction.

The state prosecuted error, assigning numerous errors,
all of which, however, present the single question as to
whether or not the district court erred in holding that it
had no jurisdiction of the action.

The statutes which it is claimed relate to the subject are
sections 54 and 60 of the Code of Civil Procedure, and
section 174 of the revenue act. Sections 54 and 60 are in
title 4 of the Code relating to counties in which actions are
to be brought. By section 54 it is provided: “Actions
for the following causes must be brought in the county
where the cause or some part thereof arose. * * *
Second—An action against a public officer, for an act done
by him in virtue or under color of his office, or for a neg-
lect of his official duty. Third—An action on the official
bond or undertaking of a public officer.” Sections 51 to-
59, inclusive, all relate to the places where different classes
of actions therein specified are to be brought. Section 60
provides: “Every other action must be brought in the
county in which the defendant, or some of the defendants,
resides, or may be summoned.” The first portion of sec-
tion 174 of the revenue act is as follows: “ When suit is
instituted in behalf of the state, it may be in any court of
record in this state having jurisliction of the amount; and
process may be directed to any ceunty in the state,”
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Which of these statutes applies to the case at bar? Tt
is urged by plaintiff in error that the case is to be gov-
erned by section 174 of the revenue act, as being a special
provision relating to this class of actions, That section
must be taken with its context. The title of the act is,
“An act to provide a system of revenue.”” The act, in its
different parts, relates to the listing and assessment of
property for taxation; the levying and collecting of taxes,
including the seizure and sale of property for taxes; the
distribution of taxes, when collected, to the proper funds
and to the proper custodians. The custody of such funds,
their disbursement, and the accounting therefor by officers
charged with their custody and disbursement, are subjects
" neither within the title nor the provisions of the act, but are
provided for in other statutes. The sections immediately
preceding section 174 provide for the settlement by treas-
urers and other collectors of taxes with the custodians of
the funds for the supply of which the taxes were levied
and collected, and for the payment of taxes, when collected,
to such custodians. Section 173 provides for a suit by the
auditor against®county treasurers for failure to make set-
tlements on account of taxes collected for the state. Then
follows the provision quoted from section 174. The re-
mainder of section 174 provides for summary procedure
against officers or persons “whose duty it is to collect, re-
ceive, settle for, or pay over any revenues of the state.” Sec-
tion 175 extends the remedy by suit to cities, towns, villages,
etc., against treasurers or other officers collecting or receiv-
ing funds for their use. We think it is manifest, from the
purpose of the whole act and the subject-matter of its im-
mediate context, that section 174 relates only to suits for
the purpose of getting the revenue out of the hands of the
collectors into the treasury and not to actions based upon
the misappropriation of funds after they have reached the
treasury. An additional reason for so construing the sec-
tion is that to extend it further would inject into the act
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a subjéct not within its title and expose it to the constitu-
tional objections discussed in Holmberg v. Hauck, 16 Neb.,
337; Fozworthy v. City of Hastings, 23 Neb., 772; Touz-
alin v. City of Omaha, 25 Neb., 817 ; Trumble v. Tmmble
37 Neb., 340.

As between section 54 and section 60, it would seem
clear that the action was one of those designated in section
54, and that, therefore, that section would govern rather
than section 60, which is simply a general provision
meant to apply to such cases as should not fall within any
of the preceding special provisions. But it is said that, in
so far as the action is based upon the failure of Hill to ac-
count for and pay to his successor, the breach is purely
negative in its character, and cannot be said to be at all
localized; that the cause of action did not, therefore, arise
at any particular place, and that the case must fall within
the general provision of section 60. In support of this
proposition it is argued that a petition merely alleging
the failure to account and pay over in Lancaster county
would be demurrable, because it would not appear that
there was not an accounting and payment tlsewhere. This
may be true. An accounting and payment elsewhere than
at the capital might protect the state and discharge the
treasurer from liability, but we entertain no doubt that it
was his duty to account and pay over at the capital, and
that the state could insist upon his doing so there and not
elsewhere. By section 1, article 5, of the constitution it
is provided that the treasurer shall reside at the seat of
government during his term of office and keep the proper
records, books, and papers there. It is only at the capital,
therefore, that the books and accounts could rightfully be
for the purpose of an accounting. This constitutional pro-
vision is re-enforced by article 4 of chapter 83, Compiled
Statutes, wherein the treasurer is required to reside, and
keep his office at the’seat of government, to account for and
pay over all moneys received by him as such treasurer to
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his successor in office, and deliver all books, vouchers, and
effects of office to him. This could only be done where
such office, books, and vouchers are kept. The breach
charged, therefore, was the failure to do an act which the
law required him to do at a particular place, and the case
falls squarely within the rule established in Me Nee v. Sewell,
14 Neb.,, 532. In that case the action was upon the bond
of the sheriff of Thayer county, who had neglected to re-
turn executions issued out of the district court of Lancaster
county. The suit was held to have been rightfully brought
in Lancaster county, because the judgments were recovered
and executions there issued, and the executions should have
been there returned. In other words, the breach of the
bond was the failure to do what the law required to be
done in Lancaster county, precisely the same kind of a
breach as is here averred, by reason of the failure to pay
over the money.

The case, then, falls within section 54 of the Code of
Civil Procedure, and the question thus arises, did the cause
of action, or any part thereof, arise in Douglas county?
For the reasons just stated the cause of action, so far as it
is based upon the failure of Hill to account for and pay
over to his successor in office the moneys coming into his
hands as treasurer, must be determined to have arisen in
Lancaster county, where the seat of government is fixed.
No other breach of the bond is alleged in the original pe-
tition. The amended petition added what is charged as
three additional breaches: First, the deposit in the Capital
National Bank of $236,361.60 and over. It is clear that
this does not state a cause of action, any part of which arose
in Douglas county. Second, the deposit in the Merchants
National Bank of Omaha of $80,510 and over; and third,
the deposit in the United States National Bank of Omaha
of $159,748 and over. If jurisdiction is vested in the dis-
trict court of Douglas county it must be because of the
averments of deposits in the two Omaha banks, and two

49
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questions are presented npon this aspect of the case: (1)
Do the averments of the Omaha deposits set forth facts
constituting a cause of action upon the bond? (2) Do these
averments show that part of the cause of action arose in
Douglas county ?

Upon examination of the original petition it is found
that it averred a failure to pay over the amount of $236,-
364.60, and judgment was asked for that amount. In the
amended petition the amount stated is $236,361.60, which
is the same amount as the amended petition avers was de-
posited in the Capital National Bank of Lincoln. The
prayer for judgment is still for $236,364.60. It is also
averred that Hill turned over to his successor and induced
his successor to accept sundry certificates of deposit, upon
which were realized certain sums of money unknown to
plaintiff, but of the whole amount for which Hill was ac-
countable, $236,361.60 and more, remains unaccounted for.
While, perhaps, under the Code the common law rule that
pleadings are to be taken most strongly against the pleader
may not retain all its original force, still pleadings must be
construed reasonably; and it is not to be inferred that a
pleader will omit averments manifestly to his advantage,
or insert those manifestly to his disadvantage. It is a
reasonable and almost necessary inference from the amended
petition that the moneys deposited in the Omaha banks.
were eventually received by the state, and that the amount
for which Hill failed to account was the amount deposited
in the Capital National Bank. The state could suffer no
damage and could recover nothing upon the bond by reason
of the Omaha deposits if, before action brought, Hill had
paid over to the state the money so deposited. The object
of requiring bonds from officers is to have such bonds as
security for damages sustained, and no cause of action
arises upon such a bond because of a technical breach un-
accompanied by damage. (Commonwealth v. Reed, 3 Bush
[Ky.], 516; Jones v. Biggs, 1 Jones’ Law [N. Car.], 364 ;



Vor 38]  JANUARY TERM, 1894, 707

State v, Hill.

State o. Baelz, 44 Wis., 624.) Possibly a petition simply
alleging the deposit w1thout averring non-payment might
state a cause of action; but should it aver in terms, as it
does here by plain inference, that no loss whatever had
resulted, no cause of action would be stated.

Finally, assuming that these averments set out action-
able breaches of the bond, did the cause of action, or any
part thereof, arise in Douglas county? From the statutes
already quoted and from the decisions of this court (State
v. Keim, 8 Neb., 63; First Nat. Bank of South Bend v.
Gandy, 11 Neb., 431; Cedar County v. Jenal, 14 Neb.,
254; Wayne County v. Bressler, 32 Neb., 818), it is clear
that it is the duty of both state and county treasurers to
keep the money coming into their official custody in specie,
except where by recent statutes they are permitted to invest
or deposit it, and then such investment or deposit must be
made only in the manner provided by law. Hill’s duty
was to keep the money in the treasury at Lincoln. He
had no right to invest it in any manner, or to deposit it.
Assuming, then, that he took the money from the treasury
and deposited it in the Omaha banks and the state had not
received it back, when did the conversion take place? As
stated by Alderson, B., in Fouldes v. Willoughby, 8 M. &
W. [Eng.], 540, “Any asportation of a chattel for the use
of the defendant or a third person amounts to a conversion,”
and, as said by Lord Abinger in the same case, “ In order
to constitute a conversion it is necessary either that the
party taking the goods should intend some use to be made
of them by himself or by those for whom he acts, or that,
owing to his act, the goods are destroyed, to the prejudice
of the rightful owner,” and, as stated in McPartland v.
Read, 11 Allen [Mass.], 231, “Every tortious taking with
intent to apply chattels to the use of the taker or some
other person than the owner is a conversion.” When Hill
removed the money from the treasurer’s office with the in-
tent of depositing it contrary to law, he was guilty of a
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conversion and a cause of action accrued. Suppose, instead
of depositing the money in Omaha, he had deposited it in
New York or Chicago, could it be said that it was only
upon the deposit of the money that a cause of action ac-
crued, and that no suit would lie in this state? The wrong
was done and completed, so far as the state was concerned,
when the money was removed from its treasury at Lincoln.
It is said there is nothing in the petition to show that
the money had ever reached the treasury, but that it was
probably money collected in Douglas county and turned
over to the treasurer there. The answer to this is that
there is nothing in the petition from which it can be in-
ferred that the latter was the fact. It was the duty of the
Douglas county treasurer to make a settlement and pay
over the money in Lincoln. It is to be presumed that he
did so there,

It is argued that section 124 of the Criminal Code
makes it a crime to lend the state funds to any corporation
or individual, and that the deposit of money in banks is
lendirig money within the prohibition of this section. But
it does not follow, because the depositing of money may
constitute or be evidence of a crime, that the civil cause of
action arose only upon that deposit. The same section
makes it a crime to convert the money to his own use. As
we have shown, the conversion took place in Lancaster
county, and the civil canse of action arose upon the com-
mission of the first offense and did not in anywise depend
upon the commission of the second.

The case of Clay v. Hoysradt, 8 Kan., 74, is relied upon
by the plaintiff in error. In that case suit was brought in
Douglas county to enjoin the enforcement of certain judg-
ments obtained before a justice of the peace in Leaven-
worth county in favor of Hoysradt against Clay, and which
judgments, it was alleged, had been satisfied. It was held
that the justice of the peace and constable being officers of
Leavenworth county, and the illegal acts complained of
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committed there, the case fell within the section of the
Kansas Code, identical in language with section 54 of our
Code, and that the cause of action arose in Leavenworth
county, notwithstanding the fact that Hoysradt himself
lived in Douglas county and was there served with sum-
mons. We cannot see how this case militates against the
view we have taken. On the contrary, if it has any bear-
ing upon this case, it rather tends to confirm our views. So,
too, the case of Fay v. Edmiston, 28 Kan., 108, cannot be
regarded as authority, because it is directly in conflict with
the case of MecNee v. Sewell already cited. We think the
judgment of the district court was right and it should be

AFFIRMED.

MaxweLr, C. J., dissenting.

This is an dction on behalf of the state of Nebraska to
recover from the defendant, a former state treasurer, and his
sureties, the sum of $280,510. The action was brought in
Douglas county, and each of the defendants objected to the
jurisdiction of the court of that county; that the action
was not brought in the proper county. Immediately after
said objections were filed the state filed an amended petition,
wherein it alleges: “Of the said moneys so received and
held by the said John E. Hill as such state treasurer and
belonging to the state of Nebraska, he, the said Hill, dur-
ing his said last term of office, and after the execution and
delivery of the said bond, unlawfully, and contrary to his
duty as such state treasurer, deposited in and loaned to the
Capital National Bank of Lincoln, Nebraska, located and
doing business in the county of Lancaster, in the state of
Nebraska, the aggregate sum of $236,361.60 and over; and
in the United States National Bank of Omaha, Nebriska,
located and doing business in the county of Douglas, in the
state of Nebraska, the aggregate sum of $159,748 and over;
and in the Merchants National Bank of Omaha, Nebraska,
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located and doing business in the county of Douglas, in the
state of Nebraska, the aggregate sum of $80,510 and over,
thereby converting said moneys to his own use. The said
moneys were so deposited and loaned from time to time in
sums less than the said aggregate sums, but the plaintiff is
not informed, and has not the means of ascertaining, the pre-
cise dates and amounts of the said several sums making up
the said aggregate, and cannot more particularly set forth
the same.” A notice was duly served on each of the de-
fendants of said amendment. The objections to the juris-
diction were sustained by the court and the action dismissed
for want of jurisdiction.

The sole question presented is the right to bring the ac-
tion in Douglas county. Section 54 of the Code provides:
“ Actions for the following causes must be brought in the
county where the cause, or some part thereof, arose: First
—An action for the recovery of a fine, forfeiture, or penalty
imposed by a statute; except that, when it is imposed for
an offense committed on a river, or other stream of water,
or road which is the boundary of two or more coun-
ties, the action may be brought in any county bordering
on such river, water-course, or road, and opposite to the
place where the offease was committed. Second—An action
against a public officer, for an act done by him in virtue or
under color of his office, or for a neglect of his official duty.
Third—An action on the official bond or undertaking of a
public officer.”” Now, where did the cause of action arise?
If the allegations of the petition are true, the defendant
Hill took the money of the state and, in the face of a direct
prohibition in the statute, converted the same to his own use
by depositing it in two banks in Omaha. Section 124 of
the Criminal Code declares: “If any officer or other person
charged with the collection, receipt, safe keeping, transfer,
or disbursement of the public money, or any part thereof
belonging to the state or to any county, or precinct, organ-
ized city or village, or school district in the state, shall con-
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vert to his own use, or to the use of any other person or
persons, body-corporate, association or party whatever, in
any way whatever, or shall use by way of investment in
any kind of security, stock, loan, property, land, or mer-
chandise, or in any other manner or form whatever, or
shall loan, with or without interest, to any company, cor-
poration, association, or individual, any portion of the pub-
lic money, or any other funds, property, bonds, securities,
assets, or effects of any kind, received, controlled, or held
by him for safe keeping, transfer, or disbursement, or in
any other way or manner, or for any other purpose; or,
if any person shall advise, aid, or in any manner par-
ticipate in such act, every such act shall be deemed and
held in law to be an embezzlement of so much of the said
moneys or other property, as aforesaid, as shall be thus
converted, used, invested, loaned, or paid out as aforesaid,
which is hereby declared to be a high crime, and such offi-
cer or person or persons shall be imprisoned in the peni-
tentiary not less than one year nor more than twenty-one
years, according to the magnitude of the embezzlement, and
also pay a fine equal to double the amount of money or
other property so embezzled as aforesaid, which fine shall
operate as a judgment at law on all of the estate of the
party so convicted and sentenced, and shall be enforced to
collection by execution or otheg process, for the use only of
the party or parties whose money or other funds, property,
bonds, or securities, assets, or effects of any kind as afore-
said, has been so embezzled.” We were told on the argu-
ment by the attorneys for the defendants that this section
was practically nullified and that no conviction had ever
taken place on it. This may be true, but still it is the
law of this state, as much so as that against larceny, rob-
bery, or murder, and it is not in the power of this court to
nullify it.

The above section is substantially the act of the Ohio
legislature, approved April 12, 1858. (S. & C., 1610.)
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This act was passed for the express purpose of prohibiting
the loaning of the public funds. The experience of other
states has been that the loaning of such funds tends to
foster corruption in its worst forms by placing the surplus
funds of the state in the hands of a few persons to be used
for their personal benefit. These persons stand in with
the public official, whoever he may be, and manage to keep
on hand a much larger surplus than necessary, which is
used for private gain. Prior to 1835 the surplus funds of
the United States were kept in banks. The effect was
found to be favoritism and corruption, which had a demor-
alizing effect upon not only party organization, but upon
free government itself. The president in that year ordered
the public funds withdrawn from the depositories and kept
in the treasury. From that time till now the surplus
funds of the United States, except in certain special cases,
as where depositories are designated for certain purposes,
are kept in the hands of the treasurer. It is true that a
sub-treasury act was afterwards passed for the greater se-
curity of the public funds, and that they are now prin-
cipally kept in the sub-treasury or some of its branches.
Now, suppose the United States treasurer should loan the
funds on his personal account and receive the interest
thereon. He would be clearly guilty of converting the public
funds to his own use. So far as I am aware, no attempt
of that kind has ever been made. The statute of Nebraska
places an absolute prohibition upon the loaning of public
funds or depositing the same in a bank. Stronger lan-
guage could not be used. The offense is declared to be em-
bezzlement, and the punishment is fixed at not less than
one nor more than twenty-one years’ imprisonment in the
penitentiary. But it is said that the treasurer is guilty of
conversion by carrying the funds out of Lancaster county,
and, therefore, that county is the only one where the action
can be brought. The answer is, the prohibition of the
statute is not against carrying the funds into another
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county, but in loaning the same to one or more bauks.
The overt act, the loaning, took place in Douglas county,
and there alone can a prosecution be had, and no prosecu-
tion for that offense could be instituted and maintained in
Lancaster county.

In 1879 the legislature passed an act ““to provide for the
safe keeping of the moneys belonging to the state,” the
first three sections being as follows:

“Section 1. Whenever there shall have accumulated in
the hands of the state treasurer moneys of the state to an
amount in excess of the sum of $100,000, the state treas-
urer shall, in writing, notify the governor and auditor of
the state of that fact, and thereupon, within three daysafter
the service of such notice, the governor, auditor, and treas-
urer shall meet and determine whether such excess is neces-
sary to be retained in the treasury for the purpose of meet-
ing the current demands thereon; and the record of said
notification, and the proceedings of said meeting, and of its
finding, shall be made and signed by each of such officers,
and preserved in the office of the auditor, who shall act as
the secretary of such meeting.

“Sec. 2. In case said officers shall find that said excess
is not necessary to meet the current demands upon the treas-
ury, the same shall be immediately invested in United States
four per cent bonds, by the treasurer, who shall deposit the
same in some safe deposit, to be designated by the gover-
nor, auditor, and treasurer, in writing, signed by them and
made of record in the auditor’s office, and there kept until
it shall become necessary to convert the same into' money,
which necessity shall be determined and the record thereof
kept in like manner as hereinbefore provided, and a state-
ment of any such investment or sale under oath shall be
published within ten days after the same is made, in some
newspaper published at the capital, to be designated in writ-
ing by the governor. There shall also be published in the
same paper a monthly statement, under oath, of the amount
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of cash balance in the state treasury and of the amount in-
vested as aforesaid.

“Sec. 3. Any officer charged with the duties hereinbe-
fore mentioned who shall make or publish any false state-
ment, or swear falsely in respect to any matter or thing, in
respect to which a sworn statement is herein required, shall
be deemed guilty of perjury, and shall be prosecuted and
punished accordingly.” (Laws 1879, 152.)

This act was amended in 1891, the first two sections
being as follows :

“Section 1. The state treasurer shall deposit, and at all
times keep in deposit for safe keeping, in the state or na-
tional banks, or some of them doing business in the state,
and of approved standing and responsibility, the amounts
of money in his hands belonging to the several current
funds in the state treasury, and any such bank may apply
for the privilege of keeping on deposit such funds or some
part thereof ; all such deposits shall be subject to payment
when demanded by the state treasurer on his check and by
all banks receiving and holding such deposits as aforesaid,
shall be required to pay, and shall pay, to the state for the
privilege of holding any such deposit not less than three
per cent per annum upon the amounts so deposited, as here-
inafter provided, and subject also to such regulations as are.
imposed by law and the rule adopted by the state treasurer
for receiving and holding such deposits.

“Sec. 2. The amount to be paid by any and all banks
under the provisions of this act for the privilege of keeping
public funds on deposit shall be computed on the average
daily balances of the public moneys kept on deposit there-

- with, and shall be paid and credited to the state quarterly
on the first days of January, April, July, and October of
each and every-year, and the treasurer shall require every
such depositary to keep separate accounts of such several
funds of the state as may be deposited, showing the name
of each fund to which the same belongs and the amounts



Vor. 38] JANUARY TERM, 1894. 715

State v, Hill,

and sums paid to the state for the privilege of keeping the
same on deposit as aforesaid, and to each of said funds re-
spectively shall be credited directly to the account of the
fund or funds so held on deposit, in proportion to the
amount of such funds so held.”

There is also a provision for designating the bank where
deposits are to be made. The act did not take effect until
the expiration of the term of the then treasurers,

This act, therefore, qualifies section 124 of the Criminal
Code, and provides for the safe keeping of the public
money, and is no doubt a valid law. If the treasurer,
therefore, without such directions, deposits money in a bank,
the statute declares him guilty of embezzlement, and it is
a diversion of the money to his own use. This question
was before the court in First Nat. Bank of South Bend v.
Gandy, 11 Neb., 431, and it was held that public money
thus deposited was subject to garnishment for the private
debt of the officer. -

In State v. Keim, 8 Neb., 67, = former state treasurer
had deposited $2,000 in a bank at Falls City; and the
bank failed, and an attempt was made to saddle the loss
‘on the state. The court, by Cop, J., held that the treas-
urer and his sureties must make the loss good, as the
depositing was in violation of law. It is said: “The
depositing of the $2,000 in the bank of the defendants was
a loan in its legal effect. (Commercial Bank of Albany v.
Hughes, 17 Wend. [N. Y.], 100; Southern Loan Cbo. v.
Morris, 2 Barr [Pa.], 175.) The state could not have
made this loan in point of fact without the intervention of
some officer or agent. No officer or agent of the state
could make such loan or deposit without a violation of the
law above referred to, which violation would render such
officer or agent both personally and officially liable to the
state for the money so loaned or deposited, while no such
unauthorized act would bind the state.” The same rule
was adhered to in Cedar County v. Jenal, 14 Neb., 254,
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and is a general rule. (Seward County v. Catile, 14 Neb.,
144 ; Commercial Bank of Albany v. Hughes, 17 Wend.
[N. Y.], 94; Swartwout v. Merchants Bank, 5 Denio
[N. Y.], 555; Perley v. County of Muskegon, 32 Mich.,
132.)

Now, where did the cause of action arise? In my view,
where the breach of the condition occurred. We are re-
ferred to the case of Clay v. Hoysradt, 8 Kan., 58-74, as
establishing a different rule. In that case Hoysradt re-
covered three judgments against George P. Clay before a
justice of the peace of Leavenworth county, Kansas. These
were receipted for in full by Hoysradt upon the payment
of but little more than one-half of the face of the judg-
ments. After giving such receipt, Hoysradt, who seems
to have been a resident of Douglas county, Kansas, caused
an execution to be issued upon the judgments for the
residue thereof and given to a constable of Leavenworth
county, who levied upon property of Clay in that county.
The action was brought against Hoysradt in Douglas
county, and the justice by whom the judgments were ren-
dered and constable were joined with him, and the court
held properly, I think, that the action must be bronght in
the county where the acts were performed.

In Fay v. Edmiston, 28 Kan,, 109, this question again
came before the supreme court of that state. In that case
Judge Valentine says: “ Where the action is against the
officer and his sureties upon his official bond, we should
think that the action might properly be commenced in the
county where the cause of action arose, thatis, in the county
where the breach of the bond was committed, and that the
court from which the writ was issued would not have the
sole and exclusive jurisdiction, even if it had jurisdiction
at all,” The same rule was applied in this court in the
case of McNee v. Sewell, 14 Neb., 532. In that case Mec-
Nee was sheriff of Thayer county and executions were is-
suel on certain judgm :nts against one Gray in the district
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court of Lancaster county and sent to McNee as sheriff of
Thayer county, who neglected to execute or return the same.
Afterwards, proceedings in amercement were instituted
against him in Lancaster county, and the court of that
county found that he was liable and amerced him in the
amount of each of the said executions; and this court held
that the action was properly brought in Lancaster county,
and that the sureties were liable on the judgment. The
leading case in regard to local and transitory actions is
Mostyn v. Fabrigas, 1 Cowp. [Eng.], 161, 1 Smith, Lead-
ing Cas. [6th Am. ed.], part 2, 934, where there is a very
clear statement of the law in regard to actions that are local
and transitory; and a fair deduction from the cases therein
referred to shows that officers may be sued in the county
where the alleged wrongful act was committed, unless the
statute expressly requires it to be brought elsewhere.
Steplen, in his work on Pleading, says that at common
law the plaintiff * may lay the venue in the action in any
county, and upon issue joined the venire issues into the
county where the venue in the action is laid,” but the “de-
fendants were enabled to protect themselves from any in-
eonvenience which they may apprehend” by showing that
the cause of action arose wholly in the county to which it
was proposed to change the venue. If, however, the
plaintiff would undertake at the trial to give ample evi-
dence that a part of the cause of action arose in the county
where the venue was laid the venue could not be changed.
(Steph., PL. [4th Am. ed.], 290.) At common law, “actions
against constables, headboroughs, church-wardens, and
persons aiding and assisting them, are to be laid within
the county where the injury complained of has been com-
mitted.” (3 Phillips, Ev. [4th Am. ed.], 727*.) At com-
mon law, therefore, the action was to be brought where the
cause of action arose, and that is the case under our stat-
ute. Now, where did the cause of action arise in this case?
If the allegations of the petition are true, the defendant

A
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Hill, in violation of law, deposited in Omaha banks a very
large amount of money belonging to the state. As de-
clared by statute and the decisions of this court he thereby
converted it to his own use. This was done in Doug]aé
county and not in Lancaster county, and it is very clear
that the district court of Lancaster county could have no
jurisdiction of that embezzlement. The case, therefore, is
clearly within the provisions of section 54 of the Code, and
the action being rightly brought upon the official bond, all
causes of action upon such bond may be included in the
petition, as the case falls within the familiar rule that where
jurisdiction is entertained for one purpose the court will
entertain jurisdiction and render complete relief. (Story,
Eq. Juris., sec. 64k, and cases cited.)

The title of the revenue law of 1879 is, “An act to pro-
vide a system of revenue.” The third definition of the
- word given by Webster is “ The annual produce of taxes,
excise, customs, duties, rents, &c., which a nation or state
collects and receives into the treasury for public use.” The
money in question is that of the state levied and col-
lected from the taxpayers, but which the treasurer has
wrongfully appropriated to his own use. In other words,
it is a part of the revenue of the state, placed where the
treasurer is reaping a private benefit from its use. As I
understand the law, all matters which properly relate to
the revenue of the state may be included in the act. If
that is not so, then there is no power for any county, city,
municipality, schoal district, or other subdivision of the
state to sue for the wrongful conversion and misappropria-
tion of its funds, because the prohibition applies to each of
them equally with the state. But no one will contend for
such a construction as that.

Section 174 provides: “ When suit is instituted in be-
half of the state, it may be in any court of record in this
state having jurisdiction of the amount; and process may
be directed to any county in the state. If any proceeding
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against any officer or person whose duty it is to collect, re-
ceive, settle for, or pay over any of the revenues of the
state, whether the proceeding be by suit on the bond of
such officer or person, or otherwise, the court in which
such proceeding is pending shall have power, in a sum-
mary way, to compel such officer or person to exhibit on
oath a full and fair statement of all moneys by him col-
lected or received, or which ought to be settled for or paid -
over, and to disclose all such matters and things as may be
necessary to a full understanding of the case, and the court
may, upon hearing, give judgment for such sum or sums
of money as such officer or person is liable in law to pay.
And if, in a suit upon the bond of any such officer or per-
son, he or his sureties, or any of them, shall not for any
reason be liable upon the bond, the court may, neverthe-
less, give judgment against such officer and such of his sure-
ties as are liable, for the amount he or they may be liable
to pay, without regard to the form of the actions or plead-
ings.”

Section 175 provides that cities, towns, villages, or corpo-
rate authorities, or persons aggrieved, may prosecute suit
against any treasurer or other officer collecting or receiving
funds, for their use, by suit upon the bond of the treasurer,
in any court of competent jurisdiction, whether the bond
has been put in suit at the instance of the auditor or not.
Cities, towns, villages, and other corporate authorities or
persons, shall have the same rights in any suits or proceed-
ings in their behalf as is provided in case of suits by or in
behalf of the state.

These are special provisions which control general pro-
visions. Under these provisions the state is expressly
authorized to sue the treasurer in any county where service
can be had. Would it not be a strange anomaly that a
city, village, or other muonicipality—in other words, a small
part of the people in their corporate capacity—may sue in
any county where service can be obtained, but the state,
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the whole people in their corporate capacity, are restricted
to one county? I do not so understand the law and can-
not give my consent to so narrow a construction of the
statute, If the facts stated in the amended petition are
true, and for the purpose of the motion they are presumed
to be so, it is very clear to my mind that the district court
of Douglas county has jurisdiction, and that the judgment
of the court below should be reversed and the cause re-
manded for trial.

CHARLES GRAFF, APPELLANT, V. CHRISTIAN ACKER-
MAN, CounTy TREASURER, APPELLEE.

FILED JANUARY 4, 1894. No. 6555.

1. Taxation of Land Purchased from Government Be-
fore Issuance of Patent. When land has been fully earned
or paid for, so that the clerical act of issuing the patent only is
required in order to invest the purchaser or donee with the full
legal title thereto, the jurisdiction of the state attaches, and it
is taxable like other property; but where the conditions of the
purchase or donation have not been performed, and the general
government continues to have such a beneficial interest therein
as will justify it in withholding a patent, it is not taxable by the
agencies of the state.

2. The case of Edgington v. Cook, 32 Neb., 551, overruled.

AppEAL from the district court of Cuming county.
Heard below before NoRris, J.

The opinion contains a statement of the case.

George D. Meiklejohn and George G. Bowman, for ap-
pellant: ‘

The land in controversy is not subject to taxation by the
state while the legal title thereto is in the United States
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and held to secure unpaid purchase money not yet due.
(Van Brocklin v. Tennessee, 117 U. 8., 151 ; Wisconsin C.
R. Co.v. Price County, 133 U. S., 496 ; Kansas P. R.
Co. v. Prescott, 16 Wall. [U. 8.], 603; Union P. R. Co.,
v. McShane, 22 Wall. [U. 8.], 444; White v. Burlington
& M. R. R. Co., 5 Neb., 393; Donovan v. Kloke, 6 Neb.,
124))

George H. Hastings, Attorney General, and P. M.
Moodie, contra, cited: Edgington v. Cook, 32 Neb., 551.

Posr, J.

This was an action by the appellant in the distriet court
of Cuming county against the appellee as county treasurer
to restrain the sale by the latter of the southwest quarter of
section 17, town 24, range 7 east, in said county, for taxes
assessed in the years 1892 and 1893. A demurrer was
sustained to the petition, and judgment entered dismissing
the action, whereupon an appeal was taken by the plaintiff
to this court.

It appears from the petition that the property above de-
scribed is a part of the territory recently included within
the Omaha Indian reservation ; that in pursuance of an act
of congress approved August 7, 1882, a part of said res-
ervation, including the tract above described, was surveyed,
appraised, and offered for sale to actual settlers on the fol-
lowing terms, to-wit: one-third of the appraised price one
year from the date of entry, one-third in two years there-
after, and one-third in three years thereafter, with interest
at the rate of five per cent per annum. By said act it is
provided that “in case of default in either of said pay-
ments, the person thus defaulting for a period of sixty days
shall forfeit absolutely his right to the tract which he has
purchased and any payment or payments he may have
made.” It is furthdr provided that “when purchasers

shall have complied with the provisions of this act as to
50
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payment, improvement, ete., proof thereof shall be received
by the local land office at Neligh and patents issued as in
case of public lands offered under the homestead and pre-
emption acts.” In the month of June, 1884, the plaintiff
settled upon the premises described and made valuable and
lasting improvements thereon; and in the month of July of
said year, having fully complied with the conditions im-
posed by said act, he purchased said property from the
United States on the terms above named, and has since
said last named date continued to reside on and cultivate
the same. In the years 1885, 1886, 1888, and 1890, con-
gress, by supplemental acts, extended the time for the pay-
ment of the purchase price of said land, so that the first
payment therefor will become due on the 1st day of De-
cember, 1894, and the balance in equal installments one
and two years thereafter. By each of said supplemental
acts the interest on the principal sum was required to be
paid annually, and the plaintiff has paid in full all interest
chargeable to him under the provisions of the several acts;
but the principal sum is not due, and is wholly unpaid.

It is obvious from the foregoing statement that the title
to the property above described was, at the time of the
levy of the taxes in controversy, in the United States, and
that the plaintiff has at most an equitable interest therein.
It is true that the payment in full of the purchase price
will invest him with the entire equitable title to the prem-
ises; but at present he is in effect a tenant in possession un-
der a contract of purchase in which time is made the es-
sence of the contract. His title, whether equitable or legal,
depends upon the payment for the land, and until the per-
formance of that condition the title remains in the United
States. The settled rule in the state and federal courts is
that where land has been fully earned or paid for, so that
the clerical act of issuing the patent only is required in
order to invest the purchaser or donde with the full legal
title thereto, the jurisdiction of the state attaches and it is
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taxable like other property; but where the conditions of the
donation or purchase have not been complied with, and the
general government continues to have such a beneficial in-
terest therein as will justify it in withholding a patent, it
is not taxable by the state. (See Union P. R. Co.v. Me-
Shane, 22 Wall. [U. 8.], 444; Van Brocklin v. Tennessee,
117 U. 8., 1561; Wisconsin C. R. Co. v. Price County,
133 U. 8., 496; White v. Burlington & M. R. R. Co., 5
Neb., 393; Donovan v. Kloke, 6 Neb., 124.) In Union P.
E. Co.v. McShane Justice Miller uses the following lan-
guage:

“That the payment of these costs of surveying the land
is a condition precedent to the right to receive the title
from the government, can admit of no doubt. TUntil this
is done, the equitable title of the company is incomplete.
There remains a payment to be made to perfect it. There
is something to be done without which the company is not
entitled to a patent. The.case clearly is not within the
rule which authorizes state taxation of lands, the title of
which is in the United States.

“The reason of this rule is also fully applicable to this
case. The United States retains the legal title by with-
holding the patent for the purpose of securing the payment
of these expenses, and it cannot be permitted to the states to
defeat or embarrass this right by a sale of the lands for
taxes. If such a sale could be made, it must be valid if
the land is subject to taxation and the title would pass to
the purchaser. If no such title could pass, then it is be-
cause the land is not liable to the tax; and the treasurers
of the counties have no right to assess it for that purpose.”

In concluding the learned judge says: “Under these -
views we are of opinion that the state had no right to tax
the lands for which the cost of surveying had not been
paid, and for which no patent had been issued.”

We feel under especial obligation to recognize the rule
thus stated, for the reason that the people of Nebraska, at
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the time of its admission into the Union as a state, entered
into a solemn compact with the general government by
which it is provided that “no taxes shall be imposed by said
state on lands or property therein belonging to, or which
may hereafter be purchased by, the United States.” (See
Enabling Act, sec. 4.)

The only obstacle we have encountered in holding the
property described to be exempt from taxation by the
agencies of the state is the case of Edgington v. Cook, 32
Neb., 551. That was an original action to restrain the
collection of taxes assessed against lands in Nance county
within the limits of the former Pawnee Indian reservation.
It appears that the terms of sale were substantially the
same as those enumerated in the petition in this case;
that the plaintiff therein had made payment of but one of
the three equal installments of the purchase price, and was
not at the time of the levy of the taxes in controversy en-
titled to a patent, the title being in the United States. It
was held that the lands were taxable from the date of their
purchase. It is conceded that that case is directly in point,
and, if it is to be regarded as authority, is decisive of the
present controversy. But in determining its value as a
precedent it should be observed, first, that the court therein
appear to have overlooked the case of Donovan v. Kloke,
supra, in which it is expressly held that lands purchased
from the United States at private entry are not taxable
until after payment in full of the purchase money, and
that every step before that time taken by way of assess-
ment or levy of taxes is void ; second, the decision therein
rests upon the authority of Hagenbuck v. Reed, 3 Neb., 17,
which involved no question of the power to tax property
belonging to the United States, but the right of the state
to tax its own school lands held by individuals under con-
tracts of purchase; and, third, the force of Hagenbuck wv.
Reed as authority is greatly impaired, if indeed it is not
overruled, by subsequent decisions of this court. (See
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Washington County v. Fletcher, 12 Neb., 856.) The last
named case recalls the controversy, as serious as amusing,
between the court and the legislature, which grew out of
the decision in Hagenbuck v. Reed. It was contended by
the legislature that school lands which had been sold by
the state on credit were not taxable until fully paid for,
notwithstanding the holding of this court to the contrary;
and by an act approved February 20, 1879, under a pre-
amble stating that said lands “ have not been and are not
now taxable for any purpose whatever,” provision was
made for the refunding to purchasers of all money paid as
taxes thereon. That act was upheld in Washington County
v. Fletcher, apparently upon the ground that it was a legis-
lative construction of prior acts inconsistent with Hagen-
buck v. Reed. While the question of the soundness of the
conclusion in the last named case is not now before us, that
case is clearly not authority for the proposition asserted by
the appellee in this. Since we concur without hesitation
in holding that the lands in this case were not taxable at
the time in question, it follows that the case of Edgington
v. Cook cannot longer be accepted as authority. The judg-
ment of the district court is reversed and the case remaunded
with instructions to enter a decree in accordance with the
views herein expressed.

REVERSED.

ErmMa R. McLAUGHLIN, APPELLANT, v. EQUITABLE
Lire AsSUKANCE SOCIETY, APPELLEE,

FILED JANUARY 4,1894. No. 5424.
1. Life Insurance Contracts. In the absence of frand or mis-

take all previons verbal understandings are merged in the writ-
ten contract of insurance, which is conclusivelv nresumed to
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contain the entire éngagements of the parties with all the con-
ditions of their fulfillment.

2. Agreement to Issue Paid-up Policy: ANNUAL PREMIUMS,
It wasstipulated in a life insurance policy that in case of default
of payment of the annual premium therein named, after the
payment in full of three of such preminms, the insurance com-
pany would issuein favor of the beneficiary therein, a paid-up
policy for as many parts of the amount insured as equaled the
number of premiums paid, provided such policy should be sur-
rendered duly receipted within six months from the date of such
default. Held, That the surrender of the receipted policy within
six months after default is a condition precedent to the right to
demand paid-up insurance.

3. Specific Performance of Contract to Issue Paid-up
Policy. The insured, having failed to surrender the policy
until more thaun eleven months after default, is not entitled to
paid-up insurance, and an action by the beneficiary to compel
specific performance of the contract therefor by the insurance
company was rightfully dismissed for want of equity, although
the insured had paid three of the annual premiums previons
to the default.

AppEAL from the district court of Douglas county.
Heard below before Scort, J.

The opinion contains a statement of the case.

Isaac Adams, for appellant :

Appellant did not forfeit her right to paid-up insurance
through failure to surrender to appellee her original policy
within six months from date of default. Time was not
made essential by the terms of the policy. (Waterman,
Specific Performance, sec. 462; May, Insurance, secs. 342,
343 ; Mutual Life Ins. Co. v. French, 30 O. St., 240; Tutt
v. Covenant Mutual Life Ins. Co., 19 Mo. App., 677 ; North-
western Mutual Life Ins. Co. v. Little, 56 Ind., 504; Ohde
v. Northwestern Life Ins. Co., 40 Ia., 357; Symonds v.
Northwestern Mutual Life Ins. Co., 23 Minn., 491 ; Hull v.
Northwestern Mutual Life Ins. Co., 39 Wis., 397 ; Franklin
Life Ins. Co.v. Wallace, 93 Ind., 17 ; Northwestern Mutual
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Life Ins. Co.v. Fort’s Admr., 82 Ky., 269 ; St. Louis Mu-
tual Life Ins. Co.v. Grigsby, 19 Bush [Ky.], 310; Eddy v.
Pheeniz Mutual Life Ins. Co., 65 N. H., 27.)

Appellant’s default was not long continued. It is ex-
plained. It did not occasion any damage to appellee.
The default does not therefore constitute laches. (May, In-
surance, sec. 469; Barnes v. MeMurtry, 29 Neb., 178;
Symonds v. Northwestern Mutual Life Ins. Co., 23 Minn.,
499.)

Upon the payment of the third annual premium the
contract for paid-up insurance became mutual and should
be enforced. (Chase v. Pheniz Mutual Life Ins. Co., 67
Me., 85; Monigomery v. Pheniz Mutual Life Ins. Co., 14
Bush [Ky.], 51; Johnson v. Southern Mutual Life Ins.
Co., 79 Ky., 403 ; Southern Mutual Life Ins. Co. v. Mon-
tague, 84 Ky., 653; Smith v. National Life Ins. Co., 103
Pa. St., 177; Hexter v. United States Life Ins. Co., 15 S.
W. Rep. [Ky.], 863; Attorney General v. Continental Life
Ins. Co., 93 N. Y., 70; Waterman, Specific Performance,
sec. 465; Barnes v. McMurtry, 29 Neb., 178; 2 Story,
Equity, secs. 1314-1318.)

Isaac E. Congdon, contra:

The written contract supersedes prior statements made
by the insurer. (Ruse v. Mutual Benefit Life Ins. Co., 23
N. Y., 516; Mutual Benefit Life Ins. Co. v. Ruse, 8 Ga.,
534; Fowler v. Metropolitan Life Ins. Co.,116 N. Y., 389;
Smith v. National Life Ins. Co., 103 Pa. St., 177; Knick-
erbocker Life Ins. Co. v. Heidel, 8 Lea [Tenn.], 488; Mu-
tual Life Ins. Co. v. Bratt, 55 Md., 200; Continental Life
Ins. Co. v. Hamilton, 41 O. St., 274 ; Union Mutual Life
Ins. Co. v. Mowry, 96 U. S., 544; Thompson v. Knicker-
bocker Life Ins. Co., 104 U. S 252 Mobile Life Ins. Co.
v. Pruelt, 74 Ala. 487)

The time of the surrender of the pollcy is of theessence
of the contract. (Sheerer v. Manhattan Life Ins. Co., 20
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Fed. Rep., 886; Attorney General v. Continental Life Ins.
Co., 93 N. Y., 74; Hudson v. Knickerbocker Life Ins. Co.,
28 N. J. Eq., 168; Bussing’s Ewecutors v. Union Mutual
Life Ins. Co., 34 O. 8t., 222; Coffey v. Universal Life Ins.
Co., 10 Ins. L. J. [Wis.], 525; Smith v. National Life
Ins. Co., 13 Ins. L. J. [Pa.], 330; Hanthorne v. Brooklyn
Life Ins. Co., 5 Mo. App., 73; Michigan Mutual Life Ins.
Co. v. Bowes, 42 Mich.,19; Wheeler v. Connecticut Mutual
Life Ins. Co., 82 N. Y., 543; Dorr v. Pheniz Mutual
Life Ins. Co., 67 Me., 438; Universal Life Ins. Co. v.
Whitehead, 58 Miss., 226; Cooke, Life Ins., sec. 84;
Union Central Life Ins. Co. v. Mc Hugh, 7 Neb., 68.)

Joseph R. Clarkson, also for appellee,
~ Posr, J.

This was an action by the plaintiff in the district court
of Douglas county to enforce the specific performance of an
agreement by the defendant to issue a paid up policy of in-
surance. There was a finding for the defendant, and a
decree dismissing the petition, from which the plaintiff has
prosecuted an appeal to this court. There is no controversy
with respect to the material facts, which are as follows:

In the year 1884 the defendant company issued a policy
of insurance on the life of Andrew W. McLaughlin in favor
of his wife, the plaintiff herein. Said policy was for $5,000
current insurance, upon the payment of an annual premium
of $314.90 on the 26th day of August of each year, to
be fully paid up after fifteen of such payments. It was
stipulated in said policy that in case of default by the in-
sured after the payment of not less than three of such
annual premiums, the defendant company would issue a
paid up policy in favor of the plaintiff for as many fif-
teenth parts of the sum of $5,000 as equaled the number
of premiums so paid, provided said policy should be sur-
rendered duly receipted within six months from the date of
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such default. The provisions of the policy with respect
to paid up insurance are as follows:

“And further, that if premiums upon this policy, for not
less than three complete years, of assurance shall have
been duly received by said society, and this policy should
thereafter become void in consequence of default in pay-
ment of a subsequent premium, said society will issue, in
lieu of such policy, a new paid up policy, without partici-
pation in profits, in favor of said Elma R. McLaughlin, if
living, and if not living to the children of said Andrew
'W. McLaughlin or their guardian for their use, or if there
be no children surviving, then to the executors, adminis-
trators, or assigns of said Andrew W. McLaughlin, for as
many fifteenth parts of the original amount hereby assured
as there shall have been complete annual premiums re-
ceived in cash by said society upon this policy at the date
when such default shall first be made; provided, however,
that this policy shall be surrendered duly receipted within
six months of the date of default in payment of premium
as mentioned above.”

In case of default in payments of premiums by the as-
sured the contract contained the following provision:’

“And if any premium or installment of a premium on
this policy shall not be paid when due, this policy shall be
void; and no credit for surplus accumulated on this policy
shall be deemed applicable to the payment of any premium;
nevertheless, nothing herein contained shall be construed
to deprive the holder of this policy of the privilege to de-
mand and receive paid up insurance in accordance with the
agreement contained in this policy.”

It is conceded that three of the annual payments were
made by Mr. McLaunghlin, to-wit, those for the years 1884,
1885, and 1886, but that he failed to make the payment
due in August, 1887. It is further admitted that said pol-
icy was not surrendered within six months thereafter, nor
was a demand made for paid up insurance until the month
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of July, 1888, when the insured addressed a communica-
tion to the defendant company, in which he inquired what
steps were necessary in order to preserve his rights under
the contract. In reply to that inquiry he received a com-
munication from the defendant informing him that his
policy had been forfeited for the non-payment of the pre-
mium, and had then no surrender value. It is shown by
the testimony of Mr. McLaughlin that he was, at the dates
of both the applications and the policy, cashier of the First
National Bank of Plattsmouth, and that Mr. Guyon, the
agent who wrote his application, had his headquarters in
the same bank. He testifies that he was informed by
Guyon, in whom he had great confidence, that after the
payment of three premiums his policy would be absolutely
non-forfeitable, and that he could not lose the money thus
paid. It also appears that he held a second policy for a
like amount issued by the defendant company ; that, being
pressed for money to pay the premiums as they matured,
he requested an extension of payments on the last named
policy, which request was granted, but after making one or
two payments thereon, it was suffered to lapse. This wit-
ness, ih answer to questions by counsel for the plaintiff and
the court, testified as follows :

Q. If I understand you, the payment that lapsed was
due in August, 18872

A, Yes, sir.

Q. You wrote them in July, 1888.

A. Yes. ,

Q. And they answered saying that your policies had
lapsed ?

A. Yes, sir.

Q. That they had no surrender value and were for-
feited ? '

A. Yes, sir; that is what they said.

Q. You may state, Mr. McLaughlin, if you have not
already, whether you knew of the clause, the proviso, in
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the policy respecting the surrender of it within six months
after failure to pay. Why did you not know it ?

‘A. Well, T suppose because I hadn’t read it is the only
particular reason. I took the word of theagent. I know
I made a pretty strong effort to raise the third annual pre-
mium.

Q. Did you make any effort to raise this money within
six months?

A. Yes, sir,

Q. Why didn’t you present your policy within six
months? ,

A. The reason why I didn’t present it was because I
kept thinking all the time I would raise the money and
pay it and keep the policy alive; that was the reason.
When I found I couldn’t do it I wrote to the company.

Q. And the reason you didn’t present and surrender the
policy within the time provided by the policy was in the
hopes that you could raise the money ?

A. Yes, sir.

- And on cross-examination he testified :

Q. When did you first read the policy?

A. When I wrote the company and got their reply that
my policies were lapsed and no good, I then put it in the
hands of my attorney. As near as I can remember, I be-
lieve it was in August, 1888.

Q. After you had written to the company ?

A, Yes. '

Q. And the first that you knew of the six months clause
was when you read the policy, which reading was brought
about through the receipt of this letter that you have
- spoken of as having received from the company ?

A. Yes, sir.

Q. Did you ever offer to surrender the policy to them ?

A. I don’t know that I made a formal offer to surren-
der it. I only wrote them asking what was necessary for
me to do.
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Q. You couldn’t have offered to surrender it at the time
because you didn’t know of this six months clause?
A. No, sir.
*

* * * * % *

Q. When you read this policy, as you say you did, a
little before you wrote to the company, after you got an
answer from the company, you then read the policy ?

A. Yes, sir.

* * * * * * *

Q. You have had a good deal to do as a business man
with different kinds of transactions?

A. Yes, sir.

Q. Especially contracts that you signed ?

A, Yes,sir.

Q. Being cashier of a company you were pretty careful
about these matters?

A. Yes, sir.

The contract contemplates two conditions precedent to the
right of the insured to demand a paid up policy in favor
of the beneficiary, viz.: First, the payment of three of the
annual premiums; and second, the surrender of the policy,
duly receipted, within six months after the default of fur-
ther payments. Those conditions are not unreasonable,
nor do they conflict with any provision of statute or prin-
ciple of public policy; and courts cannot, without the most
flagrant usurpation of legislative powers, refuse to give ef-
fect to such engagements where not tainted with fraud, un-
less the conditions thereof are waived by the act of the.
party entitled to insist upon their performance. The sur-
render of the receipted policy within six months after de-
fault cannot, on principle, be said to be less essential than
the payment of the three yearly premiums. Both are nec-
essary in order to entitle the holder to the paid-up insur-
ance. He might elect, as he apparently did, to take the
chances of raising the money to keep this policy alive, trust-
ing to the leniency shown him in the other case; but in doing
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so he took the risk of forfeiting his policy in case he con-
tinued in default for more than six months, It may be
conceded from his statements, and he testifies with evident
candor and firmness, that he was unaware of the provision
for the surrender of the policy within six months ; but that
fact does not alter the legal status of the case. The over-
whelming weight of authority, if indeed there can be said
to exist a diversity of opinion on the subject, is that in the
absence of fraud or mistake all previous verbal agreements
are merged in the written contract of insurance, which is
conclusively presumed to contain the entire engagement of
the parties with all the conditions of its fulfillment then
contemplated. (Union Mutual Life Ins. Co. v. Mowry, 96
U. 8., 544; Thompson v. Knickerbocker Life Ins. Co., 104
U. 8., 252 ; Ruse v. Mutual Benefit Life Ins. Co.,23 N. Y.,
516 ; Fowler v. Metropolitan Life Ins. Co., 116 N. Y., 389;
Mobile Life Ins. Co. v. Pruett, 74 Ala., 487 ; Mitchell v.
Universal Life Ins. Co., 54 Ga., 289; Smith v. National
Life Ins. Co., 103 Pa. St., 177.)

It is not necessary, however, to invoke the rule above
stated in this case, for the reason that the representation of
the agent upon which reliance is placed does not relate to
the existence of any fact or include even a definite promise
for the future. It is at most the statement of an opinion,
a mere conclusion that the policy was non-forfeitable, and
that the insured could not lose the money invested, in case
be made three annual payments. We would feel con-
strained to hold from the evidence in the record, if that
question was essential to the present inquiry, that in the
making of the contract in question there was no disparity
between the parties. The occupation and experience of
the insured certainly rendered him as capable of interpret-
ing and understanding the condition of the policy as Guyon,
the agent of the company. It cannot be said that the con-
dition under consideration was not discoverable by the ex-
ercise of reasonable care, since it appears in bold type upon
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the face of the policy, and is apparent from the most cas-
ual examination thereof. The dictates of common prudence
would suggest the reading of an agreement involving so
much as did this policy to the insured and his family, while
it is difficult to conceive how an experienced business man
could invest nearly $1,000 upon a written contract com-
mitted to his own custody, relying exclusively upon the
statements of the adverse party as to its terms and provis-
ions in a material respect. It is evident that the insured
was unacquainted with the conditions of the policy, and
that his ignorance was due to his own negligence and in no
sense attributable to the fraud or misrepresentation of the
defendant company. '
We come now to an examination of authorities which
have a direct application to the condition relied upon by
the defendant.  Of the reported cases which have a bearing
upon the subject, a decided majority sustain the proposition
that where provision is made in the policy for paid up in-
surance for part of the amount named, upon the surrender
thereof within a given time after default, such right must
be exercised within the time named. (See Hudson v. Knick-
erbocker Life Ins. Co., 28 N. J. Eq., 167 ; Attorney Gen-
eral v. Continental Life Ins. Co., 93 N. Y., 74; Bussing’s
Executors v. Union Mutual Life Ins. Co., 34 O. St., 222 R
Coffey v. Universal Life Ins. Co., 10 Ins. L. J. [Wis.],
825 ; Smith v. National Life Ins. Co., 13 Ins. L. J. [Pa.],
330; Sheerer v. Manhattan Life Ins. Co., 20 Fed. Rep. 886;
Universal Life Ins Co. v. Devore, 14 S. E. Rep.[Va.], 532 ;
Hexter v. United States Life Ins. Co.,15 S, W. Rep.[Ky.],
863; Northwestern Mutual Life Ins. Co. v. Barbour, 17 S.
W. Rep. [Ky.], 796 ; Cooke, Life Ins., sec. 84 and note
on page 152.) -We have been referred as authority for the
opposing view to Chase v. Pheniz Mutual Life Ins. Co.,.
67 Me., 85, Montgomery v. Phaniz Mutual Life Ins. Co.,
14 Bush [Ky.], 51, and Southern Mutual Life Ins. Co. v.
Montague, 84 Ky., 653. Of the above cases, Chase v..
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Phaniz Mutual Life Ins. Co. is the only one, as we shall
presently see, which can be relied upon to sustain the con-
tention of the plaintiff, and it is severely criticised by the
author of Cooke on Life Insurance. (See note above cited.)
Of the Kentucky cases it may be said that in Sheerer v.
Manhattan Life Ins. Co., supra, which was a case in the
United States circuit court for that district, Montgomery v.
Ins. Co. is declared to be against the overwhelming weight
of authority, and Mr. Justice Mathews, in a concurring
opinion, declares the language of the policy too plain for
interpretation, and holds that time must be deemed to be
the essence of the contract, but in Hexter v. United Slates
Life Ins. Co., and Northwestern Mutual Life Ins. Co. v.
Barbour, supra, the conditions, which were substantially
like the one here involved, were held to be essential, and
that it was necessary to surrender the policies within the
time named in order to render the insurer liable, We are
referred in the very able brief submitted by counsel for the
plaintiff to the case of Barnes v. McMurtry, 29 Neb., 178,
It is not claimed for that case that the proposition decided,
viz., the validity of a provision limiting the right of action
on the policy to six months from the date of the loss has
any direct bearing upon the present controversy; but it
is argued from the language there used that the plaintiff
herein has by his contract acquired an undefined but sub-
stantial equity, which may be enforced by decree in this
action. The terms “substantial right” and “substantial
justice,” as used in this connection, are indefinite and illu-
sive, and not susceptible of a precise legal definition. It
would seem, however, that one to whom has been awarded
the full measure of relief for which he has himself stipu-
lated, is the recipient of substantial justice within the most
liberal interpretation of the term, and should not be heard
to ask more at the hands of an earthly tribunal. The
equities of the case being with the defendant, the decree
of the district court is
AFFIRMED.
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R. E. W. SparcUR V. JAMES S. ROMINE ET AL.
FILED JANUARY 4, 1894, No. 6070.

1. Restraining Collection of Taxes. A court of equity will
not interfere to prevent the collection of taxes on the ground
that the assessment and levy thereof are irregular or invalid,
unless they are clearly inequitable and the enforcement thereof
would be against conscience.

2. In the construction of pleadings the facts alleged or ad-
mitted, when material, will control rather than the conclusions
of the pleader.

3. Res Adjudicata. A party asserting an estoppel by means of a

former judgment must allege facts which show that his relation

- to the former action was such as to make the judgment therein
conclusive in his favor.

ERrRor from the district court of Dawes county. Tried
below before BarTow, J.

The facts are stated in the opinion.
Allen @. Fisher, for plaintiff in error.
Albert W. Crites and D. B. Jenckes, contra:

The petition in this case shows that there was some kind
of an assessment, some sort of a levy of taxes, and some
kind of atax list, which, for some reason not stated, was, in
point of law, not good as such. This is not sufficient.
There must be some facts stated from which the court can
see that the assessment is in fact a legal nullity. When a
party seeks to enjoin the collection of a tax upon real es-
tate, he must set forth such factsin his petition as will show
the collection of the tax unjust and inequitable. (Southard
v. Dorrington, 10 Neb., 119; Dillon v. Merriam, 22 Neb.,
151; Dundy v. Richardson County, 8 Neb., 508; South
Platte Land Co. v. Buffalo County, 7 Neb., 253; South
Platte Land Co. v. City of Crete, 11 Neb., 344.)
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There is no offer in the petition to pay the amount of
taxes justly and equitably chargeable upon the land. The
pleading therefore is defective. (Wood v. Helmer, 10 Neb.,
65; Southard v. Dorrington, 10 Neb., 119; Hunt v. East-
erday, 10 Neb., 165; Boeck v. Merriam, 10 Neb., 199;
Dillon v. Merriam, 22 Neb., 151; Wygantv. Dahl,26 Neb.,
562; Los Angeles County v. Ballerino, 32 Pac. Rep. [Cal.],
581; Welch v. Clatsop County, 33 Pac. Rep. [Ore.], 934;
German Nat. Bank of Chicago v. Kimball, 103 U. S, 732.)

Under the form of the allegations of the petition the
assessment and subsequent tax proceedings were, at most,
merely irregular. Under section 141, chapter 77, revenue
law, the tax was not void. ( Wilson v. City of Auburn, 27
Neb., 435.)

Posr, J.

This was an equitable proceeding in the district court of
Dawes county, where a demurrer to the petition was sus-
tained and the action dismissed. “The sustaining of the de-
murrer is the only error assigned in this court; hence our
inquiry is limited to one proposition, viz., the sufficiency of
the petition to entitle the plaintiff therein to equitable re-
lief. From the allegations thereof it appears that the
plaintiff is the owner of twenty-two quarter sections of
land in said county, which were all taxable for the years
1888, 1889, 1890, 1891, and 1892 ; that there was a pre-
tended assessment and levy of taxes thereon for the years
named, which pretended taxes are void for reasons here-
after stated, but which cast a cloud upon his title, and will,
unless canceled and the collections thereof perpetually
enjoined, result in tax deeds being executed for his said
property. The defendant Reynolds is the county treas-
urer and the other defendants are holders of tax certifi-
cates issued upon the sale of said land for the taxes above
described. The only allegations with respect to the assess-
ment and levy of the taxes and sale thereof are contained

51
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in the third and seventh paragraphs of the petition, which
are as follows:

“3. That the said defendant Reynolds, by virtue of his
office as treasurer aforesaid, is in possession of certain books
claimed by defendants to be duplicate tax lists for the years
1888, 1889, 1890, 1891, and 1892, and claiming the right
and threatening thereunder to collect taxes against the
aforesaid tracts of land, and to certify as pretended liens
for taxes against the tracts of land aforesaid certain entries
claimed by defendants to have been made in the said pre-
tended tax lists, and to execute thereunder tax deeds for
the above described tracts of land to his co-defendants,

“7. Plaintiff alleges that there has never been any de-
scription of said tracts of land set forth or contained in any
assessment list of the said county; that the assessmenis
upon which the tax lists of the years above mentioned are
based are void, and all proceedings based thereon are void;
that the pretended descriptions contained in the pretended
tax certificates of purchd#se of the defendants and of the
books in the possession of the defendant Reynolds, whereon
said pretended certificates are claimed to be founded, are
void and are wholly improper, irregular, indefinite, defect-
ive, and uncertain, and are not expressed in good language,
nor are the characters and abbreviations employed such as
are used by conveyances in describing real estate, nor do
the people generally use such combinations of words, let-
ters, and figures in referring to and describing land ; that
the various assessors, clerks, and collectors have wholly and
entirely failed and neglected to comply with any of the
provisions of the following sections of Cobbey’s Consoli-
dated Statutes of Nebraska, viz., sections 3943, 3950, 3961,
3963, 3979, 3981, 3982, 3997, 3999, 4008, 4011, and
4012; that the pretended tax books for the years above
mentioned in the possession of the defendant treasurer and
his predecessors in office were and are void and without
warrant, and conferred no authority upon the defendant
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Reynolds or his predecessors in office to collect any taxes, or
. to make any sale, or to issue any certificates of sale; that
none of the above described tracts of land have ever been
put in the assessment roll, nor any assessment thereof been
made, nor has any of the said above described land had
any levy of tax made against it, nor has there been any
tax list containing the description thereof, nor has there
ever been any advertisement of notice of tax sale thereof,
nor has there ever been any return of public sale, nor has
there ever been any private sale of the real estate above
described.”

The sections of the revenue law above enumerated pro-
vide, in the order named, for the listing and valuation of
real estate for taxation, the preparation of the tax lists, the
collection of taxes levied, notice and sale of lands for de-
linquent taxes and return thereof. The grounds upon
which relief is demanded may be thus summarized: The
" plaintiff is the owner of lands which were taxable for the
several years above named ; that an attempt was made to
assess and tax them in each of said years; that some kind
of a tax list was prepared each year, and that said lands
have been sold for taxes claimed to have been thus levied;
but by reason of some neglect or omission on the part of
the various assessors, clerks, and collectors who were charged
with the listing and valuation of property and the collection
of taxes thereon, said taxes are void, and a deed execated
in pursuance of such sale would not divest him of his title.
It will be observed that there is no charge that the assess-
ment is unreasonable or fraudulent, that the taxes claimed
are for an “illegal or unauthorized purpose,” that the
amount thereof is more than the plaintiff is in equity bound
to contribute to the public revenue for the support of the
state, county, and municipal governments, and the public
schools of the county, or that he has paid or tendered the
amount justly due; nor does he now, as a condition to the
relief sought, offer to make contribution of the amount with

~
~

\



740 NEBRASKA REPORTS. [Vor. 28

Spargur v. Romine.

which he is in equity chargeable. Our revenue law, sec-
tion 144, provides: “No injunction shall be granted by
any court or judge in this state to restrain the collection of
any tax, or any part thereof, hereafter levied, nor to restrain
the sale of any property for the non-payment of any such
tax, except such tax, or the part thereof enjoined, be levied
or assessed for an illegal or unauthorized purpose.” It is
not claimed that the foregoing provision applies to cases
in which there has been neither an assessment of the prop-
erty nor levy of taxes; that is, where there has been no at-
tempt on the part of the officers charged with that duty to
to levy and collect the funds required for public use by tax-
ation. In such cases it may be assumed that the jurisdic-
tion of courts of equity to grant relief within certain limi-
tations has not been ousted by the statute; but the ground
of equitable interference is that there is in such cases no
tax which the plaintiff is in equity bound to pay. In the
case under consideration the infirmities relied upon are at
most irregularities. For instance, the allegation that the
tax lists “are wholly improper, irregular, indefinite, and
uncertain, and not expressed in good language,” also that
the characters and abbreviations employed are “not such
as are used by conveyances in describing real estate, and
that people do not generally use such combination of
words, letters, and figures in referring to and deseribing
land,” may be, and for the purpose of the demurrer are
. admitted to be, true. It does not follow, however, that
the plaintiff is entitled to relief at the hands of a court
of equity. And the statement that the various assessors,
clerks, and collectors have failed and neglected to comply
with the provisions of the several sections of the Consoli-
dated Statutes enumerated is certainly not consistent with
the other allegations of the petition, since it is evident there-
from that there was some kind of an assessment and some
kind of a levy of the taxes for each of the years named, and
that tax lists of some kind were prepared and delivered to
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the treasurer of the county, who has sold the p]a‘intiﬁ"’s lands
for the taxes thus levied. It may also be said of such
statement that it is but the conclusion of the pleader, and,
according to the well settled rule in the construction of
pleadings, will be controlled by the allegations of fact, or
admissions therein. (See 1 Boone, Code Pleading, 276.)
This case does not differ essentially from the case of South
Platte Land Co. v. City of Crete, 11 Neb., 344, where it is
said: “ We conclude, therefore, that the taxes in question
were not, as claimed, void, and although perhaps so affected
by infirmities as to render them illegal and incapable of
enforcement as against the plaintiff’s property, there is no
visible consideration leading us to say that they are in-
equitable and should be enjoined.”” The doctrine of that
case has been subsequently approved in Dillon v. Merriam,
22 Neb., 151, Wygant v. Dahl, 26 Neb., 562, and Wilson
v. Auhurn, 27 Neb., 435; and it may be asserted as a set-
tled rule, even in the absence of a statutory provision on
the snbject, that courts of equity will not interfere to pre-
vent the collection of taxes on the ground of irregularity
or illegality in the proceeding, unless they are also inequi-
table, and to enforce payment thereof would be against con-
science. In some jurisdictions that rule has been extended
so far as to deny even a temporary restraining order against
the collection of taxes until after payment in full of so
much thereof as the court can see ought in equity to be
paid, or may be shown by affidavits or otherwise to be due.
For instance, in State Railroad Tax Cases, 92 U. 8., 575,
it is said by Justice Miller: “It is not sufficient to say in
the bill, that they (complainants) are ready and willing to
pay whatever may be found due. They must first pay
what is conceded to be due, or what can be seen to be due
on the face of the bill, or be shown by affidavits, whether
conceded cr not, before the preliminary injunction should
be granted.”  Iu the case before us there is no controversy
with respect to the amount of taxes equitably chargeable
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against the plaintiff’s lands, which are the amounts shown
by the several tax lists. The defendants who have pur-
chased the lands for delinquent taxes appear to be satisfied,
and, as we have seen, the plaintiff will not be heard to
complain. )

It is further alleged by the plaintiff that the question
of his right to the relief sought has been determined in his
favor by the judgment of the district court of Dawes
county and is now res judicata. Accompanying the peti-
tion are the records of two causes which are relied upon to
support the plea of former adjudication. In one of the
causes mentioned a decree was entered in which the tax
lists here involved were declared to be irregular and void
and the taxes appearing thereon not to be a lien upon any
personal property of the plaintiff therein. That plea is,
however, not available to this plaintiff, notwithstanding the
decree referred to, for the sufficient reason that he was not
a party to the former action, nor was he, so faras this record
discloses, in privity with either party thereto. The rule is
elementary, that the party asserting an estoppel by means
of a former judgment must allege facts which show his
relation to the former action was such as to make the
judgment therein conclusive in his favor. (See Hartley v.
Gregory, 9 Neb., 279.) It is clear that the petition fails
to state a cause for equitable relief, and that there is no
error in the ruling complained of, and that the judgment
of the district court should be

AFFIRMED,
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Harie & SpILER v. JouN LAYNE ET AL, *

FILED JANUARY 4,1894. No. 5583.

[y

. Trial: DIRECTING VERDICT. It is error for a trial cours to in-
struct a jury to return a verdict for the defendants when there is
any competent evidence adduced which, if believed by the jury,
would support a verdict for the plaintiff.

4

. Question for Jury. Where the evidence is uncontradicted,
and reasonable men might honestly draw different inferences
therefrom, it is for the jury, and not the court, to say what infer-
ence such evidence warrants.

3. Partnership. In an action against several defendants impleaded
as partners, the plaintiff is entitled to lay all the facts before
the jury and have their opinion as to whether the transaction is
not that of a partnership, or does not, at least, entitle the
plaintiff to charge the defendants as partners.

4. Liability of Firm for Contract of Partner. Where two
persons, copartners, took a contract from the state to build for
it a building, and one of the partners purchased material used
in the construction of such building under a contract in writ-
ing, made in his own name with the vendor of such material,
there being no understanding with the vendor that the material
was furnished to the partner on his individnal account, held,
that the copartnership was liable for the value of the material
furnished and used in the construction of said building.'

Error from the district court of Lancaster county.
Tried bélow before HaLL, J.

Leese & Stewart, for plaintiffs in error:

Where any evidence is adduced tending to prove the al-
legations of the plaintiff’s petition, the cause should be
submitted to the jury. (Smith v. Sioux City & P. R. Co., 15
Neb., 583.) . )

The fact that the partuership receives the benefit of a
contract tends to prove that it is a partnership contract.
(Stecker v. Smith, 46 Mich., 14; 1 Lindley, Partnership,
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177,189; Abbott, Trial Evidence, 216 ; Bates, Partnership,
sec. 437; Booe v. Caldwell, 12 Ind., 12.)

By the terms of the contract between Layne & Krone
and the state, the sureties were liable if the material pur-
chased was used in the building. (Sample v. Hale, 34 Neb.,
220; Abbott v. Morrissette, 48 N. W. Rep. [Minn.], 416;

Sepp v. MeCann, 50 N. W, Rep. [Minn.], 246; Freeman
v. Berkey, 48 N. W. Rep. [Minn.], 194.)

Pound & Burr and W. E. Stewart, contra.

Raeax, C.

On the 10th day of September, 1887, the state of Ne-
braska entered into a contract with John Layne and Fred
W. Krone, copartners, by which the latter agreed to fur-
nish the material and labor and construct a building for the
state on the grounds of the Nebraska institution for the
feeble minded youth, near the city of Beatrice. In this
contract Layne & Krone promised to pay in full all parties
who should furnish any material or perform any labor for
them on said building. Layne & Krone, as principals, and
George Martin, M. Westover, George Sherrer, A. B. Beach,
and J. E. Stockwell, as sureties, gave bond to the state,
conditioned that Layne and Krone would faithfully per-
form all the stipulations of their contract.

The plaintiffs in error, Habig & Spiler, brought this
suit against Layne & Krone and the sureties on their bond,
alleging the copartnership of Layne & Krone; the contract
between them and the state for the erection of said build-
ing; their giving bond to pay for materials furnished and
used by them in carrying out their contract with the state;
that on Deceniber 8, 1887, plaintiffs in error entered into a
written contract with John Layne, of the firm of Layne &
Krone; that said contract was by Layne made for and on
behalf of Layne & Krone; that by the terms of snch con-
tract plaintiffs in error, for the consideration of $ ,
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agreed to furnish the labor and material and construct the
galvanized iron cornice, tin roofing, down-spouts, patent
shingle roof| ridging tunnels, tower, and porch roofs on the
new addition to the building for the feeble minded about
to be erected by the state at Beatrice; that they complied
with their contract,and that a balance remained due thereon.
The only issue of fact tendered by the answer of the de-
fendants was whether the contract between plaintiffs in error
and John Layne was made for and on behalf of Layne &
Krone, or on Layne’s personal account. The evidence shows
that at the date of the contract Habig & Spiler lived in
Beatrice and Layne & Krone in Lincoln, and that they
were unacquainted ; that plaintiffs in error, learning that
Layne & Krone had been awarded the contract for the con-
struction of the building for the use of the feeble minded,
sent a bid to Layne & Krone at Lincoln for the galvanized
iron cornice work, etc., having first figured their bid from
the plans and specifications prepared for such building;
that some weeks afterwards John Layne was in Beatrice
and met Habig, one of the plaintiffs in error, who asked
Layne if the bid of Habig & Spiler was low enough, to
which Layne replied, “No;” that they, Habig & Spiler,
would have to do a little better and offered to accept a bid
from them at $ , which plaintiffs in error then and there
accepted. Layne then told Habig to draw up a contract
between John Layne and Habig & Spiler and it would be
all right. Habig then drew the contract sued on here as
the contract of Layne & Krone; that Habig & Spiler
performed their contract; that Layne made a payment to
them, and that the state made them another payment on
the contract; that the labor performed and material fur- .
nished by Habig & Spiler went into the construction of
the building which Layne & Krone contracted with the
state to build. . There was no evidence that Layne & Krone
had ever dissolved partnership, or that their contract with
the state was ever canceled, or that the contract for.such
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building was ever awarded to any one else than Layne &
Krone, After this evidence was given by the plaintiffs in
error, they asked the court to instruct the jury as follows:

“1. If you find from the evidence that plaintiffs fur-
nished to Layne & Krone, or either of them, any material to
complete the contract of Layne & Krone with the state,
and such materials, or any part thereof, have not been paid
for, then said Layne & Krone, and the sureties on their
bond, are liable for the amount found to be due.

2. You are instructed that although the contract of the
plaintiffs was made in the name of John Layne, yet if
it was so made for and in behalf of Layne & Krone in the
execution of their contract with the state, then such firm
would be bound thereby and all of the defendants herein
would be liable for any balance remaining due for material
furnished by plaintiffs thereunder.”

The court declined to instruct as requested, and instructed
the jury to return a verdict for all the defendants except
Layne, which the jury did.

The motion of the plaintiffs in error for a new trial was
overruled and judgment of dismissal of their case against
all the defendants, except Layne, rendered, and Habig &
Spiler bring the case here on error.

The court erred in instructing the jury to return a ver-
dict for the defendant, as the evidence adduced was suffi-
cient to support a finding of the jury that Layne made a
contract with Habig & Spiler on behalf of Layne & Krone,
and for the same reason the court erred in refusing to in-
ctruct the jury as requested by the plaintiffs in error. In
Smith v, Siouzx City & P. R. Co., 15 Neb., 583, this court
- said: ““After the introduction of the testimony of the
plaintiff to a jury impaneled to try the cause, the court has
no authority to dismiss a case and discharge the jury with-
out a verdict upon the merits. If the evidence so intro-
duced tends in any degree to sustain the allegations of the
plaintiff’s petition, the action of the court in summarily
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dismissing the action will be deemed prejudicial to the
plaintiff, and a new trial will be ordered.” In Stecker v.
Smith, 46 Mich., 14, it is said : “ Where several persons
put up a building as partners, and one of them buys brick
for the purpose, without an express understanding with the
vendor that it is an individual purchase, and the brick is
actually used in the building, the partners are liable as
such for its value. In an action against several defend-
ants impleaded as partners, the plaintiff is entitled to lay
all the facts before the jury and have their opinion as to
whether the transaction was not that of a partnership, or
did not, at least, entitle plaintiff to charge the defendants
as partpers.,” To the same effect, see Booe v. Caldwell, 12
Ind., 12; Bates, Law of Partnership, sec. 437. But if the
labor and material of Haebig & Spiler entered into the
construction of this building, and the evidence is sufficient
to support a finding of a jury that it did, then Layne &
Krone and their sureties are liable for it. This is the letter
as well as the spirit of their bond. (Sample v. Hale, 34
Neb., 220; Abbott v. Morrissette, 48 N. W. Rep. [Minn.],
416 ; Sepp v. McCann, 50 N. W. Rep. [Minn.], 246;
Lyman v. City of Lincoln, 38 Neb., 794.)

It appears that this suit was first brought in the county
court of Lancaster county, and that plaintiffs in error ob-
tained a judgment there against Layne, and he appealed to
the district court. In the latter court plaintiffs in error
again obtained judgment against Layne, and on motion
and notice to the sureties on the appeal bond of Layne,
from the county court, took judgment against such sureties.
Counsel for defendants in error say that plaintiffs in error,
by reason of having taken judgment against the sureties on
the appeal bond from the county court, are now estopped
from prosecuting this proceeding in error. We do not-
think any one can complain of the judgment against Layne
or the sureties on his appeal bond except themselves. These
defendants in error could not plead such judgments in the
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absence of their satisfaction as a defense to this action.
Plaintiffs in error are entitled to judgment against as many
of the parties sued as the evidence and the law will give
them ; and the fact that they have judgment against one
or more of the parties sued does not prevent plaintiffs in
error from prosecuting this suit against others liable on the
same cause of action. Buchanan v. Dorsey, 11 Neb,, 373,
cited by counsel, does not sustain their contention. The
judgment of the district court is reversed and the cause re-
manded.

REVERSED AND REMANDED.

AvpHONSO S. GOoDFREY V. JoEN R. MEGAHAN ET UX.
FILED JANUARY 4, 1894. No. 5630,

1. Married Women: ConTrAcTs. The Qisability of a married
woman to make a valid contract remains the same as at common
law, except in so far as such disability has been removed by our
statutes. .

: SEPARATE ESTATE. The statute has removed
the common law disability of a married woman to make con-
tracts only in cases where the contract made has reference to her
separate property, trade, or business, or was made upon the faith
and credit thereof, and with intent on her part to thereby bind
her separate property.

3.

: QUESTION FOR JURY. Whether a contract of a
married woman was made with reference to her separate prop-
erty, trade, or business, or upon the faith and credit thereof, and
with intent on her part to thereby bind her separate property,
is always a question of fact.

Error from the district court of Lancaster county.
Tried below before HarL, J.

Leese & Stewart, for plaintiff in error:
A married woman can bind her separate property by
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general engagements. (Davis v. First Nat. Bank of Chey-
enne, 5 Neb., 246 ; Savings Bank v. Scott, 10 Neb., 87.)

Where a married woman having a separate estate exe-
cutes a promissory note, the presumption arises that she in-
tends to charge her separate estate with its payment. ( Will-
iams v. Urmston, 35 O. St., 296 ; Hershizer v. Florence, 39
O. St., 516 ; Wicks v. Mitchell, 9 Kan., 80; Webb v. Hosel-
ton, 4 Neb., 314.)

Webster, Rose & Fisherdick, contra:

At common law the wife was under the power and au-
thority of her husband. Her legal identity was merged
into his. She had of herself no separate legal existence in
the eye of the law. Therefore all her contracts wére abso-
lutely void. The common law in respect to the rights of
husband and wife is in force in this state except so far as
it has been changed by statute. (Aultman v. Obermeyer, 6
Neb., 264; Comp. Stats. Neb., ch. 53, secs. 2, 4; 2 Kent,
Cam., 129%; 1 Bishop, Married Women, sec. 35 ; Martin v.
Duwelly, 6 Wend. [N. Y.], 9; Patterson v. Lawrence, 90
I1., 174.)

The rule of the Nebraska cases is that it is for the trial
court to determine whether the contract sought to be enforced
against 2 married woman was made with reference to, and
upon the faith and credit of, her separate estate. (Davis
v. First Nat. Bank of Cheyenne, 3 Neb., 246 ; Hale v.
Christy, 8 Neb., 264; Gillespie v. Smith, 20 Neb., 456.)

Racan, C.

Alphonso 8. Godfrey sued John R. Megahan and his
wife, Maggie E. Megahan, in the district court of Lan-
caster county on a promissory note in words and figures as
follows:
€$1,004.92. LixcoLx, NEB., December 15, 1890,

“Six months after date, for value received, I promise to
pay to the order of A. S. Godfrey one thousand and four
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and .92 dollars, with interest at the rate of ten per cent per
annum from maturity until paid. Negotiable and payable
at the First National Bank, Lincoln, Nebraska,
“JonN R. MEGAHAN.
“MacGIE E. MEGAHAN.”

Mrs. Megahan answered as follows: “ Defendant Maggie
E. Megahan, for her separate answer to the petition of the
plaintiff, says that she is, and at the date of the execution
of the note mentioned in said petition, and for a number
of years last past, has been, a married woman, the wife of
the defendant John R. Megahan, and living with him as
his wife; that the defendant signed the note mentioned in
the petition at the request of her husband only, and as
surety for him, but wholly without consideration, there
then being no existing indebtedness or prior obligation on
her part to plaintiff or her said husband, and nothing of
value having at the time of the signing of the same passed
from said plaintiff or her husband to this defendant. De-
fendant did not, and did not intend thereby to, bind or
obligate her separate estate or herself personally for the
payment of said note. She received no part of the consid-
eration for which said note was given; no benefits accrued
therefrom to her separate estate, property, trade or business,.
and the said note was not made or given for the benefit of,
and did not concern, her separate estate, property, trade or
business; and she incurred no personal or other liability by
the signing thereof, and was without legal capacity so to
do.” Godfrey replied, denying the allegations of this
answer, except the coverture of the respondent. The case
was tried to the presiding judge alone, who found in favor
of Mrs. Megahan and dismissed Godfrey’s suit as to her,
and he brings the case here for review. The error assigned’
is that the judgment is contrary to the evidence and law
applicable to the case.

There is some conflict in the evidence, but it supports the
following conclusions: That the note in suit was given im
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payment of a note of $500 and an open account owing at
the time by Mr. Megahan to Godfrey; that this note and
account were for lumber and building material purchased
by Mr. Megahan of Godfrey, no part of which was pur-
chased for or on behalf of Mrs. Megahan; that she never
had any dealings whatever with Godfrey; that the only
property owned by her at the time of suit was the home-
stead where she resided ; that she owned no separate estate
or property, and was engaged in no trade or business when
she signed the note sued on; that she signed it at her hus-
band’s request ; that he did not tell her for what purpose
he desired her to sign it; that she received nothing for
signing it ; that she expected her husband to take care of
it; that she executed papers when her husband requested
her; that she never executed any other note to Godfrey ;
that she had no conversation with Godfrey about the exe-
cution of this note, and that she never purchased any ma-
terials or lumber of Godfrey at any time. In other words,
that the note in suit was given for a pre-existing debt of
Mr. Megahan to Godfrey and that Mrs. Megahan signed
the same as surety for her husband, and that her execution
of this note was not with reference to, or upon the faith and
credit of, her separate property, trade, or business; nor did
she intend by signing this note to bind her separate estate
for its payment. Under these facts Mrs. Megahan is not
liable on this note. At common law the contracts of a
married woman were void, and her disability to contract
still remains, except in so far as it has been removed by
our statutes. (Aultman v. Obermeyer, 6 Neb., 260.)

The statute has removed the common law disabilities of
a married woman to make contracts only so far as the con-
tracts made have reference to her separate property, trade,
or business, or are made upon the faith and credit thereof,
and with the intent on her part thereby to bind her sep-
arate property. (Webb v. Hoselton, 4 Neb., 308; Davis v.
First Nat. Bank of Cheyenne, 5 Neb., 242; Hale v. Christy,
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8 Neb., 264; Barnum v. Young, 10 Neb., 309; State Sav-
ings Bank, St. Joseph, Mo., v. Seott, 10 Neb., 83.) This is
the construction given to our statutes for the last fifteen
years. It has become a rule affecting the rights and liabili-
ties of individuals, and if unsatisfactory, appeal should be
made to the legislature for its modification, and not to the
courts. Whether a contract of a married woman sued on
was made with reference to her separate property, trade, or
business, or upon the faith and credit thereof, and with the
intention on her part to thereby bind her separate prop-
erty, is always a question of fact. The judgment of the
district court is

AFFIRMED.

GEORGE S. ARNOLD V. STATE oF NEBRASKA.
FILED JANUARY 4, 1894. No. 4433.

1. Criminal Law: PLEA IN BAR: FORMER JEOPARDY: DEMUR-
RER: JURY TRIAL. The prosecuting attorney may interpose a
demurrer to & plea in bar offered under section 449 of the Crim-
inal Code by a prisoner indicted for a felony, and have the judg-
ment of the court, whether the facts stated in such plea are suf-
cient, if true, to prevent the trial of the prisoner for the crime
for which he stands indicted and arraigned; but where the plea
in bar is good, then the issues raised by it, and the state’s reply
thereto, mnust, and can only, be tried by a jury.

2. Power to Waive Jury Trial of Issies Raised by a
Plea in Bar. In such a case it is beyond the power of the
state’s attorney and prisoner, by agreement, to substitute an-
other tribunal than the one prescribed by statute for the trial
of such issues. The law is designed for the protection of the
state as well as the prisoner, and its mandates cannot be evaded
by contract, nor can a prisoner charged with a felony waive the
right to a jury trial of such issues.

3.

. The langnage, “in the absence of a valid agreement to
proceed otherwise,” found in the second paragraph of the syl-
labus in State v. Priebnow, 16 Neb., 131, disapproved.
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ERROR to the district court for Scott’s Bluff county.
Tried below before CHURCH, J.

George W. Heist and Henry St. Rayner, for plaintiff in
error : '

When a plea in bar is interposed to a prosecution upon
indictment, and it states facts which, if true, would con-
stitute a bar to further prosecution, the truth of the plea
must be ascertained by a jury. (State v. Priebnow, 16
Neb., 131.) .

George H. Hastings, Attorney General, for the state.

Racax, C.

George S. Arnold was tried in the district court of Scott’s
Bluff county for the crime of murder, found guilty, and
sentenced to imprisonment in the penitentiary. From this
judgment he prosecutes error to this court.

Arnold, at the time of hisarraignment, August 26,1889,
offered to the indictment against him a plea in bar as fol-
lows: “Now comes George S. Arnold, defendant, in his
own proper person, into court here, and having heard the
indictment read in the above entitled cause, says that the
state of Nebraska ought not further to prosecute said in-
dictment against him, because at the December, 1888, term
of the district court of Cheyenne county, Nebraska, held
at Sidney, in said county, he, the said George S. Arnold,
was indicted by the grand jury of said county on said
charge ; that he was duly arraigned in said court on said
indictment and pleaded ‘not guilty’ thereto; that after hav-
ing pleaded ¢not guilty,” and being placed upon his trial,
was lawfully acquitted by being discharged of the offense
charged in said indictment.” To this plea the prosecuting
attorney filed the following reply: “ Now comes W, J.
Richardson, prosecuting attorney of Scott’s Bluff county,
state of Nebraska, and replying to the plea in bar of said

52
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defendant, says that he denies each and every fact stated
therein.” The record before us sets out: “ On the 29th
day of August, 1889, the said plea in bar was tried to said
court; and after hearing the evidence and arguments of
counsel, the court did overrule the same, to which defend-
ant excepted.” It appears that the court, and not a jury,
tried the issues of fact made by the plea in bar and reply
thereto, and this is assigned as error.

Section 449 of the Criminal Code provides: “The ac-
cused may then offer a plea in bar to the indictment that
he has before had judgment of acquittal, or been convicted,
or been pardoned for the same offense; and to this plea the
proszcuting attorney may reply that there is no record of
such acquittal or conviction, or that there has been no
pardon; and on the trial of such issue to a jury,” ete. The.
record does not disclose that Arnold demanded a jury to
try the truth of the facts alleged in his plea in bar, nor
does it disclose that he waived his right to a jury to try the
issues joined by such facts. But he did not need to de- .
mand a jury for that purpose, as the law required the mat-
ter in issue to be tried, not by a judge, but by a jury; and,
if the prisoner had waived the jury, and the record so
showed, he would not be estopped from alleging the fail-
ure to try this matter to a jury as error. The statute was
designed for the protection of the state as well as the pris-
oner. His consent could not change the law. The rights
given him by statute he could not waive; and, even by
agreement with the state’s prosecutor, the tribunal which
the law provided for the trial of this issue could not be
set aside and some other tribunal substituted. (State v.
Lockwood, 43 Wis., 403; State v. Davis, 66 Mo., 684;
Williams v. State, 12 O. St., 622; State v. Mansfield, 41
Mo., 470; Allen v. State, 54 Ind., 461 ; Ward v. People,
30 Mich., 116.) We have no doubt the prosecuting at-
torney may interpose a demurrer to a plea in bar offered
by a prisoner indicted for a felony and have the rul-
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ing of the court whether the facts stated in the plea,
if true, are sufficient to prevent a trial of the prisoner
under the indictment under which he has been ar-
raigned. (State v. Priebnow, 16 Neb., 131.) But where
the allegations of the plea in bar, liberally and fairly con-
strued, substantially state that the prisoner has before, by -
a court having jurisdiction, had judgment of acquittal, or
in such court been convicted, or has been pardoned for the
same offense for which he stands charged in the indictment
to which the plea in bar is offered, then the truth of the
facts averred in said plea must, and can only, be tried by a
jury. This is laid down in State v. Priebnow, supra, in
the second paragraph of the syllabus, in these words:
“When a plea in bar is interposed to the prosecution upon
indictment which is clearly insufficient, a demurrer may be
filed thereto without resorting to the formality of impanel-
ing a jury to try the issue presented by the plea; but if
the plea states facts which, if true, would constitute a bar
to further prosecution, the truth of the plea must, in the
absence of a valid agreement to proceed otherwise, be as-
certained by a jury.” But the words, “in the absence of
a valid agreement to proceed otherwise,” import that a pris-
oner indicted for felony can, by agreement, waive his right
to a jury trial of the issues made by the averments of his
plea in bar, and the state’s reply thereto. We do not think
he can, and the language quoted above must be overruled.
The error assigned is sustained, the judgment of the dis-
trict court reversed, and the cause remanded with instruc-
tions to set aside the verdict and judgment and grant the
plaintiff in error a new trial.

REVERSED AND REMANDED.
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Lizzie C. SKINNER Vv, GEORGE B. SKINNER.
FILED JANUARY 4,1894. No. 5608.

1. To sustain an action for use and occupation of real
estate the relation of landlord and tenant must exist between
the parties by agreement, either expressed or implied. ’

P

. One in exclusive possession of the real estate of an-
other with the latter’s knowledge, in the absence of all evidence
on the subject, will be presumed in possession by the owner’s
permission.

»

Landlord and Tenant. The law, in the absence of all evi-
dence to the contrary, will imply the existence of the relation
of landlord and tenant between two parties, where one owns
land, and with his knowledge and permission, such land is used
and occupied by another.

4. If the tenant’s use and occupation has been beneficial to
him, that is sufficient from which to imply a promise on his
part to pay a reasonable compensation for such use and occupa-
tion, in the absence of any evidence negativing such promise.

«o

‘Witnesses: HUSBAND AND WIFE. In a suit by a married
woman against her husband for the use and occupation by him
of -her real estate the wife is not a competent witness.

[~}

. Pleading Under Code. Itisnot material by what name, or
whether by any, an action under the Code is designated. The
pleader should state the facts, and if they constitute a cause of
action, the law affords the remedy without reference to the form
of the action.

©

Error from the district court of Lancaster county.
Tried below before TIBBETS, J.

The opinion contains a statement of the case.

Charles O. Whedon, for plaintiff in error:

The married woman’s act of 1871 wholly removed the
common law disability of a married woman and repealed
section 331 of the Code so far as it prevents a married
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woman from testifying in a suit brought by her against her
husband. (May v. May, 9 Neb., 16; Pope . Hooper, 6
Neb., 187; Omaha Horse Raitway Co. v. Doolittle, 7 Neb.,
486.)

G. M. Lambertson and Abbott, Selleck & Lane, contra:

The petition does not state a cause of action. Such a
suit cannot be maintained by a wife against her husband.
(Barber v. Root, 10 Mass., 260; Aultman v. Obermeyer,
6 Neb., 264; Fowler v. Trebein, 16 O. St., 498; White v.
Wager, 25 N. Y., 328; Winans v. Peebles, 32 N. Y., 423;
Lord v. Parker, 3 Allen [Mass.], 127; Smith v. Gorman,
41 Me., 405; McKeen v, Frost, 46 Me., 239; Dwelly v.
Duwelly, 46 Me., 377; Farrell v. Patterson, 43 Tll., 52;
Reeves v. Webster, 71 1ll., 307; Aiken v. Davis, 17 Cal.,
119.)

In order to maintain an action for use and occupation,
the relation of landlord and tenant must exist. Occupancy
under some contract, express or implied, must be shown.
(Thompson v. Bower, 60 Barb. [N.Y.], 463 ; Smith v. Stew-
art, 6 Johns. [N. Y.], 46; Sylvester v. Ralston, 31 Barb.
[N.Y.]), 287; Marquette, H. & O. R. Co. v. Harlow, 37
Mich., 555; Dalton v. Laudahn, 30 Mich., 349; Hogsett v.
Ellis, 17 Mich., 351 ; Long v. Bonner, 11 Ired. [N. Car.], -
27; 2 Wood, Landlord & Tenant, sec. 546; Moore v. Har-
vey, 50 Vt., 297; Brewer v. Craig, 18 N. J. Law, 214;
Stewart v. Fitch, 31 N. J. Law, 17; Mitchell v. Pendleton,
21 O. St., 664; Nance v. Alexander, 47 Ind., 516; Espy
v. Fenton, 5 Ore., 423.)

The wife cannot testify in this case against her husband.
(Sec. 331, Code; Lord v. State, 17 Neb., 526; Karney v.
Paisley, 13 Ia., 89 ; Russ v. Steamboat War Eagle, 14 Ia.,
363; Blake v. Graves, 18 Ia., 312; Stephenson v. Cook, 64
Ia., 265 ; Bartlttv. Bartlett, 15 Neb., 595 ; Shoeffler v. State,
8 Wis., 717; Farrell v. Ledwell, 21 Wis., 184.)
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Raaan, C.

Lizzie C. Skinner sued George B. Skinner in the district
court of Lancaster county, alleging, as her cause of action,
that she was the owner of certain real estate; that George
B. Skinner, by her permission and as her tenant, had occu-
pied and used said real estate for about four years, and
though often requested, had never paid anything whatever
for his use and occupancy thereof; that the reasonable
rental value of said property during the time said George
B. Skinner had occupied it was $1,200 per year. George
B. Skinner’s answer, so far as it is material here, admitted
his use and occupation of the property; averred that the
property was his, Mrs. Skinner holding the legal title as
his trustee; that he and Mrs. Skinner were husband and
wife; thatthe relation of lessor and lessee had never existed
between him and Mrs. Skinner; that she had never made
demand on him for rent; that he had never paid any rent;
and he further denied that he used and occupied said prem-
ises by her permission or as her tenant, but averred that
he occupied them with her knowledge. Mrs. Skinner’s
reply admitted that she and Mr. Skinner were husband
and wife, and denied the other allegations of the answer

“recited above. Mrs. Skinner proved her title to the prop-
erty and the rental value, and then offered herself as a wit-
ness to prove that Mr. Skinner occupied said real estate as
her tenant; that she had paid $800 taxes on said real estate
during said time; that Mr. Skinner took possession of and
erected some buildings on said property by her permission;
and that she had paid $400 insurance on said buildings.
Counsel for Mr. Skinner objected to Mrs. Skinner’s testi-
fying, on the ground that she being the wife of the defend-
ant could not testify against him. The court sustained the
objection. Mrs. Skinner excepted. No evidence was of-
fered by George B. Skinner. The court dismissed Mrs.
Skinner’s case, and she brings the cause here for review.
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The first ervor alleged is the refusal of the court to per-
mit Mrs. Skinner to testify against her husband. By sec-
tion 331, title 10, Code of Civil Procedure, it is provided :
“The husband can in no case be a witness against the wife,
nor the wife against the husband, except in a criminal pro-
ceeding for a crime committed by the one against the other;
but they may in all criminal prosecutions be witnesses for
each other”” If this statute is still the law, it is decisive
of the question presented. This statute was passed in
1855, and counsel for Mrs. Skinner argues that it is no
longer in force. He bases this conclusion on chapter 63,
Compiled Statutes, 1893, entitled “ Married Women,” sec-
tions 2, 3, and 4 of which act provide:

“Sec. 2. A married woman, while the marriage relation
gubsists, may bargain, sell, and convey her real and per-
sonal property,and enter into any contract with reference to
the same, in the same manner, to the same extent, and with
like effect as a married man may in relation to his real and
personal property.

“Sec. 3. A woman may, while married, sueand be sued,
in the same manner as if she were unmarried.

“Sec. 4. Any married woman may carry on trade or
business, and perform any labor or services on her sole and
separate account; and the earnings of any married woman
from her trade, business, labor, or services shall be her sole
separate property, and may be used and invested by herin
her own name.”

Counsel says: “By this act the legislature removed the
common law disabilities of a married woman.” But this
act has no reference to the right of married women to tes-
tify. It does not define, nor attempt to define, what shall
be evidence, nor who shall be competent witnesses in any
case. It does not deal with the subject of either wit-
nesses or evidence. At common law the contracts of a
married woman were void, and the object, and the only ob-
ject, of this statute (chapter 53) was to remove her disa-
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bility to contract, and permit her to contract with refer-
ence to her separate property, trade, or business. (Godfrey
v. Megahan, 38 Neb., 748, and cases there cited; Niland
v. Kalish, 37 Neb., 47.) In Lawson v. Gibson, 18 Neb.,
137, the rule as to the repeal of statutes by implication is
thus stated: “A statute will not be considered repealed by
implication unless the repugnancy between the new provis-
ion and the former statute is plain and unavoidable.”

Now there is no repugnancy whatever between section
331 of the Code of Civil Procedure, defining the cases and
circumstances in which a husband or wife becomes a com-
petent witness against the other, and the so-called ‘“married
woman’s act,” removing the common law disabilities of a
married woman to make contracts and sue and besued. At
ecommon law neither husband nor wife could testify one
against the other in any case. The rule still remains, ex-
cept in so far as it has been changed by our statutes. The
changes made by the statutes now in force permit a hus-
band or wife to testify one against the other only in pro-
ceedings for divorce, and in criminal proceedings for a
crime committed by the one against the other. If the stat-
utes, as they exist, are unjust and oppressive, appeal should
be made to the legislature to modify them. The court is
but a humble interpreter, whose duty it is to give effect to
the mandates of the sovereign people as found in the laws
enacted by the legislative department of the state. The
court did not err in refusing to permit Mrs. Skinner to testify.

The pleadings and evidence in the case establish that
Mrs. Skinner owned the real estate described in the peti-
tion ; that George B. Skinner had used and occupied it for
four years, and that its reasonable and fair rental value for
that time was § ; that plaintiff and defendant were
husband and wife, and that the property used and occupied
by the defendant was not the homestead of the parties. It
was not proved that George B. Skinner occupied said prem-
ises under an express agreement to pay rent; nor that he
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went into possession by Mrs. Skinner’s express permission ;
nor that his taking possession of said property was wrong-
ful;; nor was it proved that he had ever paid any rent or
been requested to pay any. Section 1, chapter 53, Com-
piled Statutes, 1893, provides: “ The property, real and
personal, which any woman in this state may own at the
time of her marriage, and the rents, issues, profits or pro-
ceeds thereof, and any real, personal, or mixed property
which shall come to her by descent, devise, or the gift of
any person except her husband, or which she shall acquire
by purchase or otherwise, shall remain her sole and separate
property, notwithstanding her marriage, and shall not be
subject to the disposal of her husbacd.” The design of
this statute was to protect the wife’s separate property from
the control and disposition of her husband ; to make them,
so far as her separate estate is concerned, strangers. To
give effect to this policy requires that in such cases as the
one at bar the same presumptions should be indulged as in
an action between strangers; any other course would per-
mit the husband to gain the usufruet of his wife’s property,
and undo the policy of the law. A married woman would
thus be restored to her common law status, With the
question as to whether this is a wise law we have nothing
to do. It is the law, and that is sufficient for us. The
evidence further showed that Mrs. Skinner acquired this
real estate by purchase after her marriage to Mr. Skinner;
that the title has remained of record in her name since
1878, and this raises the presumption that it is her separate
property.

Counsel for appellee George B. Skinner say: “ The
statute which says ‘a woman may, while married, sue and
be sued, in the same manner as if she were unmarried,’
does not authorize a married woman to sue her husband at
all, because if she were unmarried she could not sue her
husband, since she would have none to sue.” The answer
to this proposition is, “that if this woman was unmarried,
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she could at common law sue this man; being a married
woman, she could not at common law sue her husband, or
any one else; but the statute having removed her common
law disability in that respect, she may now sue any person
whom she could sue, either at common law or under the
statute, if she were unmarried. Her legal ability to sue
and be sued is not limited to matters having reference to
her separate property, trade, or business, as is her legal
ability to make contracts.”

The rights, then, of the parties to this suit are to be de-
termined as though the parties were strangers, and the
question is, does the law imply a promise on the part of
George B. Skinner to pay his wife what the use and oc-
cupation of her real estate by him was reasonably worth
during his occupancy and use thereof ? The form of action
in this case seems to be given much prominence by counsel
for appellee in his brief and in the authorities cited by
him. It is true that the action is designated as one for use
and occupation. It is not material by what name, or
whether by any, an action under the Code is designated.
The pleader should state the facts, and if they constitute a
cause of action the law affords the remedy.

We have examined all the authorities cited by counsel
for the appellee George B. Skinner to the point that an
action for use and occupation for land will not lie in this
case, and of those cited we notice the following:

In Nance v. Alexander,-49 Ind., 516, Alexander owned
a house standing on a lot for which he held a lease. This
house was levied on and sold under an execution and pur-
chased by Nance, who went into possession and occupied
the same for some time, The sale under the execution
having been set aside, Alexander sued Nance for use and
occupation,and the court said: “The finding and judgment
cannot be sustained on the evidence. A suit for use and
.occupation can only be sustained where the relation of
landlord and tenant exists expressly or by implication.”
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In Mitchell v. Pendleton, 21 O. St., 664, the facts were:
Pendleton owned a lot in the city of Cincinnati extending
from Vine to Walnut street. Mitchell & Co. had a lease
of a part of this lot and used it for a lumber yard, and
had verbal permission to use the other part without paying
rent therefor., In November, 1865, Pendleton notified
Mitchell that if he continued to use the unleased portion
of the lot after a certain date, he would be expected to pay
rent. Thereupon Mitchell notified Pendleton that he did
not wish to use the unleased portion of the lot any longer,
and offered to remove the fence which he had put across it;
but Pendleton requested him to let the fence remain, as the
lot, if unfenced, might become a nuisance. Shortly after
this Mitchell moved all his lumber from that part of the
lot not embraced in the lease. Such part of the lot, how-
ever, remained unoccupied and vacant, and Mitchell drove
his teams across it and threw Iumber off his wagons on it,
and let the lumber lie there, but made no piles of boards
on the land, After the expiration of the lease for that
part of the lot occupied for a lumber yard by Mitchell,
Pendleton sued Mitchell for the use made by him as above
stated, of the portion of the lot not covered by his lease,
and the court said: “There was no express contract to pay
rent for the land not embraced in the lease; and we think
none can be implied from the facts of the case, but rather
that such implication is negatived by the conduct of both
parties.” )

In Stewart v. Fitch, 31 N. J. Law, 17, the facts were thus
stated by the judge delivering the opinion of the court:
“The plaintiff is the owner of land in the county of Bur-
lington, bounding on the Delaware river. The defendants,
who are lumber merchants, were in the habit of occupying
the mud flats adjacent to and in front of plaintiff’s lands
with their rafts and floats of lumber, and the action in this
case was brought for such use and occupation of the flats;”
and the court decided: “The action for use and occupation
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can only be maintained upon a contract, express or im-
plied. A shore owner cannot maintain an action against a
party using lands in front of him between high and low
water mark unless he has reclaimed or improved the land
so used.”

In Brewer v. Administrators, 18 N. J. Law, 214, the de-
cision was: “No action can be maintained for use and oc-
cupation where the relation of landlord and tenant does not
exist; and that relation does not exist where the defendant
enters upon land under a contract of purchase and sale or
for a deed. If, under such contract, the purchaser enter
upon land and cut and sell the timber thereon, the law
will not raise an implied contract on which he is liable for
goods and timber sold and delivered.”

In Smith v. Stewart, 6 Johns. [N. Y.], 46*, I quote the
opinion of the court in full: “ At common law no action
of assumpsit for rent would lie except upon an express
promise made at the time of the demise. The present ac-
tion is given by the statute of 11 George 2d, chapter 19,
section 14, which we have adopted. But this statute, from
the terms of it, seems to apply only to the case of a demise
and where there exists the relation of landlord and tenant
founded on some agreement creating that relation. * *
Here the defendant did not enter under such a relation, but
under a contract for a deed. He therefore entered under
a color of title which might have been enforced in equity.
He finally refused to perform the contract and changed
himself into a trespasser, and the better opinion is, not-
withstanding the case of Hearn v. Tomlin, Peake’s N. P.,
192, that he never was stricétly a tenant and never entitled
to notice to quit, nor liable to distress or to an action of
assumpsit for rent. He is liable in another way to be
turned out as a trespasser, and is responsible in that char-
acter for the mesne profits.”

In section 19, Taylor’s Landlord and Tenant, it is said :
“The relation of landlord and tenant may be created by
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implication or by express contract. The law will, in gen-
eral, imply the existence of a tenancy wherever there is an
.ownership of land on the one hand and an occupation by
permission on the other, for in such cases it will be pre-
sumed that the occupant intended to pay for the use of the
premises. It will be implied in many cases where there
has been no distinct agreement between the parties, or
where, from various causes, the agreement may have ceased
to be operative.” 1In section 655 the same author says:
“Almost any evidence which shows the relation of land-
lord and tenant to exist between the parties, will support
this action (use and occupation). It is not necessary for
the plaintiff to prove an express contract with the tenant
when he took possession; or any particular reservation of
rent; nor that the tenant has once paid rent; foran under-
standing to that effect will be implied in all cases where a
permissive holding is established.”

In Dwight v. Cutler, 3 Mich., 566, it was held : “ Where
the occupancy of premises by a tenant at will has been
beneficial to him, that is a sufficient ground to imply a
promise to pay a reasonable sum as compensation for such
occupancy, unless there is something in the circumstances
inconsistent with the notion of such a promise or of an

obligation to pay.”

" In Hogseit v. Ellis, 17 Mich., 351, Christiancy, J., speak-
ing for the court, said: “It is very clear that assumpsit
for use and occupation cannot be maintained where the re-
lation of landlord and tenant did not exist during the
occupancy, or when the holding has been adverse to the
owner, because, among other reasons, a disputed title can-
not be tried in an action of assumpsit; but when the rela-
tion exists and the occupancy has been beneficial to the
defendant, we think, upon principle and the weight of
American authority, the law implies a promise to pay a
reasonable compensation, unless there be an express contract
or other circumstance inconsistent with the notion of such
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promise, or with the duty or obligation to pay, * * *
And we think the mere fact of the occupancy by A of the
land of B is prima facie evidence that A is the tenant of
B, which can only be rebutted by showing some fact or
circurastance tending to rebut this inference. * * * But
this inference would not tend to establish one kind of ten-
ancy more than another, but simply the relation of landlord
" and tepant. * * * Bat it has been said that at com-
mon law a tenant at sufferance was not liable for rent; and
this must be so beyond question, as to ‘rent,’ strictly so
called, which always grows out of express contract and is
fixed and definite in amount.

“The contract being terminated before the tenancy com-
mences, there is nothing from which rent as such can arise;
but the reason generally given for the rule is broad enough
to cover the reasonable compensation for use and occupa-
tion, or, rather, it applies to this as well as to rent.”

In Dalton v. Laudahn, 30 Mich., 349, the real point
decided in the case was that one could not sue a railroad
company for rent when he had never consented that the
railroad company might use his land and had warned it
that it had no right in the soil and that it went upon the
land at its peril, the court saying that the action for use
and occupation of lands was based on the contract relation
of landlord and tenant and rested upon an express or im-
plied agreement to pay rent during the tenancy.

From the foregoing authorities we deduce the following
principles :

1. To sustain an action for use and occupation of real
estate the relation of landlord and tenant must exist between-
the parties, based on an agreement, expressed or implied.

2. One in the exclusive possession of real estate of an-
other with the latter’s knowledge, in the absence of all evi-
dence on the subject, will be presumed in possession by the
owner’s permission.

3. That the law, in the absence of all evidence to the
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contrary, will imply the existence of the relation of land-
lord and tenant between two parties where one owns land,
and by his permission it is used and occupied by the other.

4. That if the tenant’s use and occupation has been bene-
ficial to him, that is sufficient ground from which to imply
a promise on his part to pay a reasonable compensation for
such use and occupation, in the absence of any evidence
negativing such promise. .

We are therefore of the opinion that Mrs. Skinner is en-
titled to recover in this action, from her husband, a fair and
reasonable compensation for his use and occupation of her
real estate, and that the decree of the court dismissing her
petition was error. The judgment of the district court is
reversed and the cause is remanded for further proceedings.

REVERSED AND REMANDED.

ALBERT WELTON, APPELLEE, V. THoMAS J. DIcksoN
ET AL., APPELLANTS.

FILED JANUARY 4, 1894. No. 5488,

1. Eminent Domain: PRIVATE PROPERTY FOR PRIVATE USE.
The constitutional provision, “ The property of no person shail
be taken or damaged for public use without just compensation,”’
prohibits, by implication, the taking of private property for any
private use whatever without the consent of the owner.

2. Such constitutional provision forbids private property from
being compulserily taken or damaged for any but public use,
and then only upon just compensation being made, the amount
of which is to be assessed by a jury.

3. The want of power in a legislature to transfer to one
man the property of another without his consent, either
with or without compensation, does not depend upon constitu-
tional restriction, but upon the fact that it is not the exercise of
the power of making laws or rules of civil conduet, which is the
branch of the sovereign power committed to the legis!ature.
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4. Eminent Domain, When the public exigencies demand, the
exercise of the power of taking private property for the public
use is solely a question for the legislature, npon whose determi-
nation the courts cannot sit in judgment.

5. But what is such a public use as will justify the exercise of
the power of eminent domain is a question for the courts to de-
cide. But if the public use be declared by the legislature, the
courts will hold the use public, unless it manifestly appears from
the provisions of the act that they can have no tendency to ad-
vance and promote such public use. Bankhead v. Brown, 25 Ia.,
540, and Coster v. Tide Water Co., 18 N. J. Eq., 54, followed.

6. Private Roads: CONSTITUTIONAL Law. Sections 47, 48, 49,
50, 51, and 52 of chapter 78, Compiled Statutes, 1893, authorize
the taking of private property for private use, the roads therein
mentioned being essentially private and beyond the publie con-
trol, and said sections are therefore unconstitutional and void.

7. BEquitable Jurisdiction: INJUNcTION. The absence of a
plain and a(iequate remedy at law affords the only test of equity
jurisdiction; and the application of this principle to a particular
case must depend altogether npon the character of the case as
disclosed in the proceedings. It is not enough that there is a
remedy at law; it must be plain and adequate, or, in other
words, as practical and efficient to the ends of justice and its
prompt administration as the remedy in equity. Watson v.
Sutherland, 72 U. 8., 74, followed.

AprpEAL from the district court of Lancaster county.
Heard below before HaLL, J.

The opinion contains a statement of the case.

N. Z. 8nell and Beeson & Root, for appellants:

The county commissioners have exclusive original juris-
diction in laying out and establishing roads. In this class
of cases the board acts judicially. It is discretionary with
it to grant or refuse the relief asked. The only way its
final orders in such cases can be attacked is by review.
(State v. Clary, 256 Neb., 403; State v. Palmer, 18 Neb.,
644.)

There being an adequate remedy at law, chancery will not
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interfere. (Brown v. Ofoe County, 6 Neb., 111; Clark v.
Dayton, 6 Neb., 193; Ellis v. Karl, 7 Neb., 381.)

The proper place to raise questions as to the propriety or
impropriety of establishing the proposed road is before the
commissioners themselves. The remedy of the party ag-
grieved by the decision is by a direct proceeding to review
in the district court. (Poyer v. Village of Des Plaines, 123
Ill, 111 ; Wallack . Society, 67 N. Y., 23; 1 High, In-
junctions [2d ed.], secs. 29, 88; 2 High, Injunctions [2d
ed.], secs. 1242, 1244, 1257, 1258 ; West v. Mayor of New
York, 10 Paige [N. Y.}, 5639.)

The sections of chapter 78, Compiled Statutes, provid-
ing for the establishment of roads, are not unconstitutional
as allowing private property to be taken for private use.
The law is valid. (Sherman v. Buick, 32 Cal., 241 ; Allen
v. Stevens, 5 Dutch. [N. J.], 509 ; In re Hickman, 4 Har-
ring. [Del.], 580; Harvey v. Thomas, 10 Watts [Pa.], 65;
Pocopson Road, 16 Pa. St., 15; Killbuck Private Road, 77
Pa. St., 39; Waddell's Appeal, 84 Pa. St., 90 ; Metcalf v.
Bingham, 3 N. H., 461; Proctor v. Andover, 42 N. H.,
351; Brewer v. Bowman, 9 Ga., 37; Robinson v. Swope, 12
Bush [Ky.], 21; McCauley v. Dunlap, 4 B. Mon. [Ky.],
57; Denhamv. County Commissioners of Bristol, 108 Mass.,
202; Jones v. Andover, 6 Pick. [Mass.], 59; Common-
wealth v. Hubbard, 24 Pick. [Mass.], 98 ; Ferris v. Bram-
ble, 5 O. St., 1095 Shaver v. Starrett, 4 O. St., 494 ; Bank-
head v. Brown, 25 Ia., 540.)

Pound & Burr, contra:

Commissioners acting under color of law and proceeding
without any legal authority to permanently appropriate the
land of a private citizen may be enjoined from proceeding
with such appropriation. (2 High, Injunctions, secs. 1308,
1309, 1318; Beaity v. Beethe, 23 Neb., 210; Follmer v.
DNuckolls County, 6 Neb., 204; McArthur v. Kelly, 5 O.,,
140; Anderson v. Hamilton County, 12 O. St., 635; Mo-

53
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hawk H. R. Co. v. Artcher, 6 Paige [N. Y.], 83; Wildv.
Deig, 43 Ind., 455; Witham v. Osburn, 4 Ore., 318; Green
v. Green, 34 111.,320; Greenv. Ockes, 17 111., 249 ; Lums-
den v. City of Milwaukee, 8 Wis., 239; Waddells Appeal,
84 Pa. St., 90; Coster v. Tide Water Co., 18 N, J. Eq., 55.)

It is well established that when county commissioners or
other public officers are proceeding in excess of their pow-
ers, or in the absence of power or jurisdiction, and their
acts are likely to result in irreparable injury to property
owners, an injunction is the appropriate relief. (Armstrong
v. City of St. Louis, 3 Mo. App., 1561; Town of Covington.
v. Nelson, 35 Ind., 532; Conrad v. Smith, 32 Mich., 429;
Curter v. City of Chicago, 57 Il1., 283 ; Dinwiddie v. Presi-
dent and Trustees of Rushville, 37 Ind., 66 ; Mayor and City
Council of Baltimorev. Gill, 31 Md., 375 ; Lumsden v. City
of Milwaukee, 8 Wis., 239 ; Follmer v. Nuckolls County, 6
Neb., 204; Vanderlip v. City of G'rand Rapids, 41 N. W.
Rep. [Mich.], 677; Board of Commissioners of Benion
County v. Templeton, 51 Ind., 266.)

When there is some legal remedy, but it is clearly inade-
quate to give the relief to which the plaintiff is entitled,
he may have an injunction. (Watson v. Sutherland, 5 Wall.
(U. 8.], 74; Bishop v. Moorman, 98 Ind., 1; Keene v.
Bristol, 26 Pa. St., 46; 3 Pomeroy, Equity, sec. 1399;
Roy v. Atchison & N. R. Co., 4 Neb., 439; Omaha & N.
W. R. Co. v. Menk, 4 Neb., 21.) :

A constitutional provision that ¢ the property of no per-
son shall be taken or damaged for public use without just
compensation” should be construed as equivalent to a dec-
laration that private property, without the consent of the-
owner, shall be taken only for public use, and this only
upon a just compensation. Such a provision prohibits pri~
vate property from being taken for private use. (Sedgwick,
Stats. & Const. Law [2d ed.], pp. 447-450; In re Albany
Street, New York, 11 Wend. [N. Y.], 149; Bloodgood v.
Mohawk & H. R. Co., 18 Wend. [N. Y.], 9; Reeves u.




VoL.38]  JANUARY TERM, 1894. S

Welton v. Dickson,

Trcasurer of Wood County, 8 O. St., 346; McQuillen v.
Haiton, 42 O. St., 204; Jenal v. Green Island Draining
Co., 12 Neb., 166 ; Forney v. Fremont, E. & M. V. R. Co.,
23 Neb., 468; Osborn v. Hart, 24 Wis., 90; In ye Appli-
cation of Eureka Basin Warehouse & Mfg. Co., 96 N. Y.,
49; Anderson v. Kerns Draining Co., 14 Ind., 199 ; Tyler
v. Beacher, 44 Vt., 648; Consolidated Channel Co. v. Cen-
tral P. R. Co., 51 Cal,, 269; Beekman v. Saratoga S. R.
Co., 3 Paige Ch. [N. Y.], 73.)

Statutes authorizing private roads or right of way to be
laid out across the lands of unwilling persons by the exer-
cise of the right of eminent domain are held, in states
having a constitutional provision like our own, unconstitu-
tional and void. (Bankhead v. Brown, 25 Ia., 540; Nes-
bitt v. Trumbo, 39 Ill., 110; Wild ». Deig, 43 Ind., 455;
Taylor v. Porter,4 Hill [N.Y.],140; In re Albany Street,
New York, 11 Wend. [N. Y.], 149; Dickey v. Tennison,
27 Mo., 373; Osborn v. Hart, 24 Wis., 89; Clack v.
White, 2 Swan [Tenn.], 540 ; Varner v. Martin, 21 W.Va.,,
534; Roberts v. Williams, 15 Ark., 43 ; Withamv. Osburn,
4 Ore., 318 ; Sadler v. Langham, 34 Ala., 311; Crear v.
Crossly, 40 11l., 175; Stewart v. Hartman, 46 Ind., 331 ;
Sholl v. German Coal Co., 118 Ill., 427; Ross v. Davis,
97 Ind., 79; Elliott, Roads & Streets, p. 146; Lewis,
Eminent Domain, sec. 167.)

As to what is a public use is a question of law to be de-
cided by the courts. (McQuillen v. Hatton, 42 O. St., 202;
Tyler v. Beacher, 44 'Vt., 648 ; Inre Application of Hureka
Basin Warehouse & Mfg. Co., 96 N. Y., 42; City of Sa-
vannah v. Hancock, 91 Mo., 54; Coster v. Tide Water Co.,
18 N. J. Eq., 55.)

Raean, C.

Chapter 78, Compiled Statutes of 1893, provides:
“Sec. 47. When the lands of any person shall be sur-
rounded or enclosed, or be shut out and cut off from a
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public highway by the lands of any other person or per-
gons, who refuse to allow such person a private road to pass
to or from his or her said land, it shall be the duty of the
county board, on petition of any person whose land is so
surrounded or shut out, to appoint three disinterested free-
holders of the precinct or township, in counties under
township organization, in which the land lies, as commis-
sioners to view and mark out a road from land of the peti-
tioner to the nearest public highway, and assess the dar-
ages the person will sustain through whose land the road
will pass.

“Sec. 48. The person desiring to secure the right of way
shall give the person or persons through whose lands the
road will run at least two days’ notice of such intended
application, by leaving or causing to be left a written notice
at his usual place of abode; and satisfactory evidence that
such notice has been given shall be presented to the board
before commissioners shall be appointed.

“Sec. 49. The commissioners shall, before entering upon
the discharge of their duties, take and subscribe an oath
before some judge or justice of the peace, that they are not
interested nor of kin to either of the parties interested in
the proposed road, and that they will faithfully and im-
partially view and mark out said road to the greatest ease
and convenience of the parties, and as little as may be to
the injury of either, and assess the damages which will be
sustained by the party through whose land it will run.

“Sec. 50. Said commissioners shall make out a report
of their proceedings, stating particularly the course and
distance of said road, and the amount of damages assessed,
which report, together with a certificate of the oath, shall
be returned to the county commissioners and filed by the
county clerk.

“Sec. 51. If the report be approved by the county board,
and the petitioner shall produce satisfactory evidence that
he has paid the damages assessed (or tendered payment, if
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the party refuse to receive it), and all costs attending the
procecdings, the county board shall grant an order to said
petitioner to open a road not exceeding fifteen feet in width ;
and if any person or persons obstruct said road, such person
or persons shall be liable to all the penalties for obstructing
a public road ; Provided, however, If such road shall pass
through any inclosure, and it shall be required by the owner
thereof, the person applying for such road shall put up and
keep at each entrance into such inclosure a good and sub-
stantial swinging gate; Provided further, That either party
may appeal from the decision of the county board in like
manner as prescribed in case of public roads.

“Sec. 52. Upon the establishment of the right of way,
as in this chapter provided, the same shall vest and descend
as an easement in the party and his or her heirs or assigns
forever.”

The board of county commissioners of Lancaster county,
on the petition of Owen Marshall and Aaron C. Loder, ap-
pointed three commissioners, who viewed and marked out
a private road through the land of one Albert Welton, and
roade report of their proceedings to said board of county
commissioners., Thereupon, Welton brought this suit in
the district court of Lancaster county to enjoin Marshall
and Loder, and the board of county commissioners, from
laying out and establishing on his land the private road
petitioned for. The suit is based on the grounds that the
statute quoted above is unconstitutional, and that the threat-
ened action of the defendants, if permitted, will work an
irreparable injury to Welton, for which he has no adequate
remedy at law. The appellants demurred to the petition
on the ground that it did not state a cause of action. The
court overruled the demurrer and entered a decree perpet-
ually enjoining the board of county commissioners from es-
tablishing such private road on the lands of Welton, The
case comes here on appeal.

The principal question in the case is the constitutionality
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of the sections of the statute recited above. If B’s land
shall be shut off from public highways by the land of A,
and he shall refuse to allow B a private road across his, A’s
land, then this statute, against A’s consent, takes a part of
his land and transfers it to B, to be used as a private road
by him, his heirs and assigns, forever. Section 21, article
1, of the constitution of the state provides: “The property
of no person shall be taken or damaged for public use with-
out just compensation therefor.” The uniform holding of
the courts is that such a constitutional provision as this is
an implied prohibition on the power of the legislature to
take the private property of A without his consent, even
when compensation is made, and transfer it to B for his
private use.

The supreme court of the state of New Jersey, in Coster
v. Tide Water Co., 18 N. J. Eq., 54, declares: “ This want
of power in the legislature does not depend upon any con-
stitutional restriction, but upon the fact that it is not the
exercise of the power of making laws or rules of civil con-
duct, which is the branch of the sovereign power committed
to the legislature. To justify the taking of the citizen’s
property by the legislature, the use for which it is appro-
priated must be a public use.”

Speaking to this subject the eminent-jurist, Cooley, says:
“The right of eminent domain implies that the purpose
for which it may be exercised must not be a mere private
purpose; and it is conceded on all hands that the legisla-
ture has no power in any case to take the property of one
individual and pass it over to another without reference to
some use to which it is to be applied for the public benefit.
The right of eminent domain does not imply a right in the
sovereign power to take the property of one citizen and
transfer it to another, even for a full compensation, where
the public interest will be in no way promoted by such
transfer.” (Cooley, Const. Lim. [6th ed.], p. 651.)

Now, is the use for which this statute authorizes the tak-
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ing of appellee’s land a public or private one? Is the
purpose of this law to take A’s property and transfer it to
B for the use of the public, or for B’s private use? If
the private road contemplated by this law is for the use of
the public, the law is good ; if, on*the other hand, the road
authorized is for the private use and benefit of an indi-
vidual, the law is void; and, whether one or the other, is
a question of law. To make the use public, it need not be
for the benefit of the whole public or state, or any large
portion of it. It may be for the inhabitants of a small or
restricted locality, but the use and benefit must be in com-
mon, not to a particular individual or estate. (Coster wv.
Tide Water Co., 18 N. J. Eq., 54.)

Section 4511, Revised Statutes of Ohio, provides: *“The
“trustees of any township may, whenever in their opinion
the same will be conducive to the public health, conven-
ience, or welfare, cause to be established, located, and con-
structed, as hereinafter provided, any ditch within such
township.” Certain parties petitioned for the construction
of a ditch across the lands of others under said statute.
On the trial the court was requested to charge the jury as
follows: “If you find that the petitioners * * * are
the only persons in any way interested in the location of
the ditch, and that it would not be conducive to public
health, convenience, or welfare to locate the ditch in ques-
tion, then, and in that case, you should return your verdict
against the proposed ditch.” The court refused to give
this instruction, and the case was taken to the supreme
court for review, and that tribunal say: “The facts being
ascertained, the question whether or not a ditch will con-
duce to the public health, convenience, or welfare, within
the meaning of Rev. Stat., sec. 4511, so that it will be of
public use, is a question of law.” (McQuillen v. Hatton,
42 O. 8t., 202.)

In Jenal v. Green Island Draining Co., 12 Neb., 163,
was considered a statute of this state, authorizing the con-
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struction of levees, dikes, and drains, and the reclamation
of wet and overflowed lands by incorporated companies.
The act provided, among other things, that the company
might appropriate any land, stones, timber, gravel, or other
materials necessary for the right of way or construction,
maintenance, or improvement of the proposed work by
first paying into the county treasury of the county where
the land is situate, for the use of the owner of the land,
the amount of damage assessed by the appraisers who were
appointed therefor. Chief Justice MAXWELL, speaking
for this court, said: “The statute in question anthorizes the
entry upon lands, and construction of drains whenever the
private interest of the corporation requires it, and without
reference to the public welfare. Any number of persons,
not less than three, being the owners of wet and overflowed
lands, whenever it is for their interest, may locate a ditch
across the lands of others, * * * This is an infringe-
ment of the right of private property and is unauthorized
and void.”

The general road law of this state, chapter 78, Compiled
Statutes, 1893, confers on county boards of the several
counties of the state general supervision over the public
roads of the state, with power to maintain them; requires a
petition_for a public road to be signed by ten freeholders;
fixes their width at sixty-six feet; makes the cost of their
construction and maintenance a public charge; provides
that when persons traveling with carriages shall meet on
such roads, each shall turn to the right of the center
thereof ; prohibits all persons addicted to the excessive use
of intoxicating liquors from being employed as drivers on
said roads; prohibits the running of horses on such roads;
the leaving in such roads, unhitched or unguarded, any
horses or teams; and that the overseer of each road district
shall annually cause furrows to be plowed on either side of”
all such roads, as fire guards. None of these provisions
are found in this act in reference to private roads, and none
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of these provisions apply to private roads. Had the legis-
lature intended that these private roads should be for the
public use, then, indeed, the entire private road act would
be superfluous ; but the law we have under consideration
expressly provides: “Upon the establishment of the right
of way, as in this chapter provided, the same shall vest
and descend as an easement in the party and his or her
heirs or assigns forever.” (Sec. 52, ch. 78, Comp. Stats.)
The fact that the legal title is not taken, but an easement
created, does not render this law less objectionable; for
what value is one’s legal title if another have the possession
and use forever? Marshall and Loder would acquire no
greater estate to the land in question if Welton gave them
an absolute warranty deed. The public have an easement
in all public roads, while the legal title remains in the ad-
joining owner, but by this law no right in or te the pri-
vate road is conferred on the public. This law is, and
was intended to be, and act for the transfer of A’s prop-
erty against his consent, compensation being made to him,
to B, his heirs and assigns, for their private use and con-
venience, and is, therefore, in conflict with the implied
prohibitions of the constitution, and void.

In Bankhead v. Brown, 25 Ia., 540, the question of the
constitutionality of a private road law was decided. By
the statute considered in that case it was provided :

Section 1. Private roads may be laid out in the same
manner as county roads, and the general road laws of the
state as to the establishment of county roads are applicable,
except that it is not necessary that any person but the ap-
plicant shall sign the petition.

Sec. 2. That the board of supervisors may appoint a
commissioner to report upon the application, and requires a
bond from the applicant to pay all costs and damages.

Sec. 8. That no such road shall be ordered to be opened
until the costs and damages have been paid and the condi-
tions on which it is established shall have been complied

with by the applicant.
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Sec. 4. That on the final hearing the board may receive
petitions for and against the proposed road, hear testimony,
and establish the road upon the payment of costs and dam-
ages, and upon such condition as to fences as to the board
may seem just to all parties concerned.

It will be observed that the Towa Jaw is substantially the
same as the one under consideration here, with the excep-
tions that the Nebraska statute contains no provisions al-
lowing the board of county commissioners to receive pe-
titions for and against the proposed road; and the Iowa
statute has no provisions vesting the perpetual easement in
the private road established in the party petitioning there-
for.

Bankhead v. Brown, supra, arose out of an effort of Bank-
head to have established a private road under the provisions
of .the Towa law just quoted, across the land of Brown, in
order to reach Bankhead’s coal mine. The establishment
of the private road was resisted by Brown on the ground
that the law authorizing it was unconstitutional, in that it
proposed the taking of private property for private uses.
Dillon, C. J., delivering the opinion of the court, said :
“ With respect to the act, * * * we are of opinion
that roads thereunder established are essentially private,
that is, are the private property of the applicant therefor,
because, first, the statute denominates them ¢ private roads,’
* * * If the roads established thereunder were not in-
tended to be private and different from ordinary public
roads, there was no necessity for the act. Second. Such
road may be established upon the petition of the applicant
alone, and he must pay the costs and damages occasioned
- thereby and perform such other conditions as to fences, etc.,
as the board may prescribe. Third. The public are not
bound to work or keep such roads in repair, and that is a
very satisfactory test as to whether the road is public or
private. Fourth. We see no reason, when such a road js
established, why the person at whose instance this was done



Vor. 38] JANUARY TERM, 1894, 779

Welton v. Dickson,

might not lock the gates opening into it or fence it up, or
otherwise debar the public of any right thereto. Could
not the plaintiffs in this case, after having procured the
road in question, abandon it at their pleasure? Could they
not, relinquish it to the defendants without consulting the
board of supervisors? If this is so, does it not incontest-
ably establish that it is essentially private? For it must
be private if it is of such a nature that the plaintiffs can
at their pleasure use or forbid its use, abandon or refuse to
abandon it, relinquish or refuse to relinquish it. If the
act * * * g valid, might not the plaintiffs, having
procured the road, use it for laying down a tram or horse
railway and forbid everybody from using the road, and
even exclude all persons therefrom? Who could prevent
it? These considerations mark the great difference be-
tween such a road and a public highway and demonstrate
the essential private character of the road.”

In the following cases acts substantially like the Iowa
act providing for the establishment of private roads, have
been declared unconstitutional : Nesbiltv. Trumbo, 39 Il.,
110; Dickey v. Tennison, 27 Mo., 373; Clack v. White, 2
Swan [Tenn.], 540 ; Taylor v. Porter, 4 Hill [N. Y.], 140;
Sadler v. Langham, 34 Ala., 311; Newell v. Smith, 15
Wis,, 111.

The language quoted above from the learned judge in
reference to the Towa law is applicable to the statute under
investigation. The eminent jurist, commenting on the con-
stitutional provision of the state of Iowa, “that private
property shall not be taken for public use without just
compensation,” continues: “The limitation * * upon
the right of eminent domain, or the power of the legisla-
ture to take private property for public use, is found in all,
or nearly all of the state constitutions. Many of the ques-
tions growing out of this limitation upon the otherwise
practically if not theoretically absolute power of the legis-
lature to take the property of one for the benefit of the
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many, have been settled by adjudication.” And he de-
duces from the numerous authorities cited by him in the
opinion the following propositions:

“I1. The constitutional limitation above quoted prohibits
by implication the taking of private property for any pri-
vate use whatever without the consent of the owner.

“2. It forbids private property from being compulsorily
taken for any but public use, and then only upon just com-
pensation being made, the amount of which is to be as-
sessed by a jury.

8. When the public exigencies demand the exercise of
the power of taking private property for the public use
is solely a question for the Ieglslature, upon whose determi-
nation the courts cannot sit in judgment.

“4. That what is such a public use as will justify the
exercise of the power of eminent domain, is a question for
the courts. But ‘if a public use be declared by the legisla-
ture, the courts will hold the use public, unless it manifestly
appears by the provisions of the act that they can have no
tendency to advance and promote such public use.’”

We areentirely satisfied with the reasoning and conclu-
sions of this opinion and follow it without hesitation. Stat-
utes similar to the Nebraska law have been held invalid in
the following cases: Stewart v. Hariman, 46 Ind., 331;
In re Albany Street, New York, 11 'Wend. [N. Y] 149;
Osborn v. Hart, 24 Wis., 89; Crear v. Crossly, 40 II1,
175; Sholl v. German Coal Co., 118 111, 427.

Counsel for appellants in their brief cite us to many au-
thorities to sustain the validity of the law assailed as in-
valid in this case. In some of the cases cited the statutes
were held good on the ground that the general public had
a right to use the private roads provided for by the statutes.
Such was the ground of the decision in Shaver v. Starrett,
4 O. St., 495, and Denham v. County Commissioners, 108
Mass., 202,
~ In Sherman v. Buick, 32 Cal., 242, the court sustained
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the constitutionality of a law very similar to our own, but
did so by holding that although the statute denominated
the road a ‘ private road,” it was in fact and in law a public
road, under the control of the government, and open to
every one who might have occasion to use it; and the court
declared that ¢‘the phrase, ¢ private road,” is unknown to .
the common law ; all roads are public.” The opinion, as
counsel say, is ably reasoned ; but we do not think this court
can say that all roads are public roads in this state. The
legislature has said that all public roads shall be sixty-six
feet wide, and by the law we are considering it is provided
that private roads shall be fifteen feet wide. Evidently,
then, the legislature has attempted to recognize two classes
of roads. If Marshall and Loder had opened the private
road they sought to across Welton’s farm, and had been in-
dicted under the criminal statutes for running their horses
on a public road of the state, and the proof had shown that
the running of their horses was on a private road estab-
lished under this private road law, can any one doubt that
the jury would have been rightly instructed {o acquit them ?

Counsel for appellants also insist that appellee has an
adequate remedy at law by appeal from the order of the
board of county commissioners, should it make an order
establishing the road, and that therefore this case must be
dismissed. The law being invalid, the case of the appellee
resolves itself into an appeal, on his part, to a court of equity
to enjoin the appellants from committing a threatened tres-
pass. The supreme court of Illinois in Poyer v. Village of
Des Plaines, 123 1ll,, 117, lay down the rule in such case
thus: * There are, however, two exceptions, clearly recog-
" nized, to the rule that courts of equity will not interfere
to restrain trespasses, whether committed under the forms
of law or otherwise, which are, first, to prevent irreparable
injury; and, second, to prevent a multiplicity of suits.
~ % % * PBefore a court of equity will interfere to prevent
a trespass upon this ground, ¢the facts and circumstances
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must be alleged from which it may be seen that irreparable
mischief will be the result of the act complained of, and
that the law can afford the party no adequate remedy.” ”
In Watson v. Sutherland, 5 Wall,, 74, the supreme court of
the United States say: “The absence of a plain and ade-
quate remedy at law affords the only test of equity juris-
diction, and the application of this principle to a particu-
lar case must depend altogether upon the character of the
case as disclosed in the proceedings.” It is not enough
that there is a remedy at law. It must be plain and ade-
quate, or, in other words, as practical and efficient to the
ends of justice and its prompt administration as the remedy
in equity. The facts averred in the appellee’s petition
show that the trespass threatened by the appellants, if
committed, would cause appellee an injury, to the redress
of which his legal remedy would be inadequate. The de--
cree of the district court is

AFFIRMED.,

Mary H. SwARTZ, APPELLEE, V. SAMUEL C. DuNcaw
ET AL., APPELLANTS.

FILED JANVARY 4, 1894. No. 5392,

1. Review: APPEAL. The supreme court, though trying a case de

novo on appeal, will not disturb the finding of the district court,

" unless the finding and decree cannot be reconciled with any

Teasonable construction of the testimony. (Qadsen v. Phelps, 37
Neb., 590.)

"2 Principal and Agent: RATIFICATION. A principal must re-
pudiate the acts of his agent within a reasonable time after
such acts come to his knowledge, or his silence and inaction
will be deemed a ratification of the agent’s conduct. Accord-
ingly, where 8., in 1881, conveyed his farm and delivered pos-
session of the same to C. in trust for S.’s use, and C.,in Febru-
ary, 1883, sold and conveyed the farm to D., taking his notes
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secured by a mortgage on the farm for purchase price, and on
February 20, 1883, C. sent the notes to S. and advised him of
the sale and conveyance to D., and S. retained the notes and
made no objection to the sale, either to C. or D., until October,
1888, when he brought suit to annul the contract of sale, keld,
that 8. had ratified the sale and conveyance through C. to D.

3. The evidence relied on in this case to sustain the defense that
the compromise or settlement pleaded herein had been procured
by unfair means examined, and held, not to establish either fraud,
duress, or undue influence.

APPEAL from the district court of Jefferson county.
Heard below before Broapy, J.

W. P. Freeman, for appellants.
Alfred Hazlett, Shelley L. Webb, and John Saxon, contra.

Ragan, C.

In the year 1881 Henry R. Swartz and wife conveyed
eighty acres of land owned by them, and on which they
resided, in Jefferson county, Nebraska, to Martha J. Car-
penter, and in 1883 she and her hushand, Solon B. Car-
penter, conveyed this land to Samuel C. Duncan for an
express consideration of $700. Henry B. Swartz instituted
this suit in the district court of Jefferson county in October,
1888, against Martha J. Carpenter, Solon B. Carpenter,
her husband, Samuel C. Duancan, and Harriet A. Duncan,
his wife, alleging, in substance, that defendants, in 1881,
conspired together to obtain said land from plaintiff with-
out consideration, and to carry out their fraudulent intention,
informed plaintiff that a complaint had been sworn out for
him, and that a warrant for his arrest for a criminal offense
was then in the hands of the sheriff, and that plaintiff would
be arrested and imprisoned if he remained in the country,
and advised him to leave the state; that they greatly
frightened plaintiff thereby, he being a timid man, and
caused him to turn over to Martha J. Carpenter and her
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husband all plaintiff’s personal property, and to deed to
said Martha J. Carpenter the land mentioned above with-
out consideration, transported plaintiff to a railroad station
outside of Jefferson county, and shipped him to the state of
Illinois, and in a few days thereafter shipped plaintiff’s .
wife and children to him; that plaintiff and his family
have since resided in Illinois, and on account of their ex-
treme poverty have been unable to return to Nebraska; that
the Carpenters converted to their own use all of plaintiff’s
personal property; that the conveyance of the land to Dun-
can by the Carpenters was a part of the fraudulent scheme
to defraud plaintiff. The prayer of the petition was for a
decree that Duncan be decreed to reconvey the land to
plaintiff and for an accounting of rents. Henry R. Swartz
and his wife, Mary H., were, after this suit was brought,
divorced, and Henry R.’s interest in the land and all his
other property transferred to his wife, and she was substi-
tuted as the sole plaintiff in this case. The distriet court
found the issues in favor of Mrs. Swartz and entered a de-
cree canceling the conveyance from Swartz and his wife
to Mrs. Carpenter, and from Mrs. Carpenter and husband
to Duncan, and quieted and confirmed the title to said real
estate in Mrs. Swartz. From this decree Carpenter and
his wife and Duncan and his wife appeal.

There are three grounds relied upon by the appellants to
reverse the decree.

1. That Duncan was an innocent purchaser of the land
from Mrs. Carpenter without notice of the fact that Mrs.
Carpenter held it in trust. Whether Duncan was an inno-
cent purchaser,—that is, whether he bought this land with-
out knowledge of the fact that Carpenter held it in trust
for Swartz,—was a question of fact. The trial court found
that Duncan purchased the land with knowledge of the fact
that Carpenter held the land in trust for Swartz. After a
careful study of the evidence, we are unable to say that
this finding is wholly unsupported by competent testimony.
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It would subserve no useful purpose to quote the evidence.
The testimony does not impress us very strongly with the
conviction that Duncan was actuated with a fraudulent pur-
pose in these transactions, but we have only the lifeless rec-
" ord for a guide. 'We have not heard the living witnesses
speak, nor observed them nor their conduct while testifying.
The trial judge had all these opportunities. The conduct
of Duncan in the premises,—that is, what he did and the
part he took in sending Swartz out of the country,—was a
circumstance susceptible of an innocent or guilty interpreta-
tion, and whether one or the other should have been, and
doubtless was, determined from the extent of credibility
given to the statements of the witnesses, who testified to the
facts intended to establish the intent of the actor. “Thesu-
preme court, though trying a case de novo on appeal, will
not disturb the finding of the district court, unless the find-
ing and decree cannot be reconciled with any reasonable
construction of the testimony.” (Gadsen v. Phelps, 37 Neb.,
590.) The first exception of appellants to the decree must
therefore be overruled.

2. The second point made by the appellants is that Henry
R. Swartz, before being divorced from his wife, ratified the
sale and conveyance made by the Carpenters to Duncan.
It appears from the record that Carpenter and his wife con-
veyed this land to Duncan on the 7th of February, 1883,
the consideration paid by Duncan being $700, and paid as
follows: A prior mortgage on the premises amounting,
principal and interest, to some $412, and for the remainder
of the purchase money Duncan executed to Mrs. Carpenter
his note of $300, secured by a mortgage on the real estate.
On February 20, 1883, Carpenter wrote a letter to Swartz
advising him of the sale and conveyance of this land to
Dancan; advised him of the price for which he had sold it
to Duncan, and how the consideration was paid, and in-
closed the purchase-money notes, unindorsed, to Swartz, and
these notes were x:etained by Swartz. The mortgage secur-

54
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ing these notes was never assigned or delivered to Swartz.
In September, 1883, Duncan paid these notes to the Car-
penters, and Mrs. Carpenter thereupon released the mort-
gage. There is no evidence that Swartz did or said any-
thing towards repudiating this sale and conveyance until -
he brought this suit in 1888, at which time he brought the
notes into court. After his receipt of the notes he sent
them, in 1883 or 1884, to Messrs. Norval Bros., attorneys
at law, Seward, Nebraska, for collection; and this firm sent
‘them some time afterwards to one Claussen, a banker, at
Alexandria, Nebraska, for collection. The letter, with
the notes, came into the hands of one Gowdy, then an at-
torney at law at Alexandria. He kept them for some time,
and finally, on the 15th of January, 1887, Messrs. Norval
Bros., having regained possession of the notes, returned
them to Swartz. During all this time Swartz made no effort
to repudiate this sale and conveyance ; he was personally
acquainted with Duncan; had been Duncan’s neighbor;
knew that Duncan had bought the land of Carpenter; yet
he did not, as a prudent man would have done had he been
dissatisfied with the sale, return these notes to Carpenter
and notify Duncan that he disapproved of the sale and con-
veyance of the land to him. All these years Duncan re-
mained in possession, paying taxes, and making improve-
ments on the land. Do these facts establish a ratification
by Swartz of the saleand conveyance of this land by Car-
penter to Duncan? We think they do. Swartz knew the
land had been sold by his trustee or agent, Carpenter ; knew
to whom sold ; knew the price paid, and had in his posses-
sion the evidences of it. Under these circumstances, if he
was dissatisfied, it was his duty to speak, at least, if not to
act, within a reasonable time. He remained silent; he re-
mained inactive, so far as repudiating the acts of Carpen-
ter ; indeed, his only acts were directed to a confirmation
of what Carpenter had done. Whether Duncan was an
innocent purchaser,—that is, whether he purchased this land
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from Carpenter knowing that he held it in trust for Swartz,
—has nothing to do with the point under consideration.
Duncan may have purchased with notice of Swartz’s rights,
—and the finding of the trial court compels us to assume
that he did,—but Swartz, knowing this, could not remain
silent all these years, until Duncan had changed his status,
and then repudiate the sale. The second exception of ap-
pellants to the decree is sustained.

3. The third exception of the appellants to the decree is
that Mrs. Swartz, atter her divorce, settled and compro-
mised the dispute in this case. The record shows that after
Norval Bros. had returned the notes to Swartz they were
put into the hands of one Gowdy, an attorney at Fairbury,
Nebraska, and he instituted this suit in the name, as has
before been stated, of Henry R. Swartz. While the action
was pending in April, 1890, and after Swartz and wife had
been divorced, Duncan and Gowdy effected a settlement of
the matters in controversy in this suit, the terms of which
were Swartz and wife were to quitclaim the land to Duncan
in consideration of his paying $300 and the costs of suit.
A deed was accordingly made out and sent to the Swartzes
in Illinois, with a statement of the terms and purposes of
settlement. Mr., Swartz executed this deed, but Mrs.
Swartz declined to execute the deed and make the settle-
ment, and at once came to Fairbury. Here, in the office
and presence of her attorney, after an interview with Dun-
can, and a consultation with some of her friends, who, she
says, advised her to compromise the case, she, on April 28,
1890, executed the deed already signed by Mr. Swartz.
Duncan thereupon paid over the $300 and paid the costs
of suit and received his quitclaim deed. Of the money
paid for this settlement, Mrs. Swartz received only about
$112 from her attorney. After this had been done, about
May 20, 1890, Mrs. Swartz filed a petition of intervention
in this case, and some time afterwards the court set aside
the dismissal of the case that had been entered in pursu-
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ance of the settlement and allowed Mrs. Swartz to prose-
cute the action as plaintiff. From anything we have been
able to find in the record this compromise or settlement
made between Mrs. Swartz and Duncan was fairly made.
Mrs. Swartz knew in Illinois of the terms of the proposed
settlement and was dissatisfied with it. She comes to Ne-
braska. She knows at this time all that Carpenter and
Duncan had both done. The suit to annul their action is
pending. She meets Duncan and charges him, she says,
with having purchased the land from Carpenter, knowing
it was her husband’s. She at first declines to accept the
terms of settlement; leaves her attorney’s office, remarking
that she will, on her return, decide what she will do. She
consults her friends. They advise her, she says, to make-
the settlement. She returns, signs the deed and accepts the
money paid in settlement. The record does not show any
fraud or deception practiced on her to procure this settle-
ment. She was laboring under no mistake as to the facts.
She was not old, infirm, weak-minded, or ignorant. Her
evidence to parry this defense is that she was intimidated
by her attorney, Gowdy, into agreeing to this settlement;
that he betrayed her; that he was in a conspiracy with Dun-
can; that Gowdy threatened that if she did not execute
the deed and carry out the terms of the proposed settlement,
ne had authority, as her attorney, to do so for her, and
bind her, and would do so, and then she would get noth-
ing; that, believing Gowdy had such authority, and that
he would do as he threatened, she signed the deed, made
the settlement, and accepted the wmoney. There is no evi-
dence in tlfs record sustaining her theory that Duncan and
Gowdy conspired together, nor does the evidence sustain
her contention that Gowdy betrayed her. Assuming the
other evidence of hers to be true, it does not establish that
this settlement or compromise was brought about by duress
or undue influence. The third exception of the appellants
must therefore be sustained. ‘



Vou. 38] JANUARY TERM, 1894. 789

Swartz v. Duncan,

The evidence in this record establishes beyond all con-
troversy that Martha J. Carpenter did not buy or own this
land, but held the same in trust for Swartz, and had his
authority to sell and convey it to Duncan. as stated above;
and the evidence also conclusively shows that about Octo-
ber 1, 1883, Duncan paid to the Carpenters $300 for the
balance of the purchase price of said land. This money
belonged to Swartz. The Carpenters, however, converted
it to their own use and have never paid it, or any part of it,
over. They cannot be allowed to retain this money. It
is true that they did not receive in cash quite the full
amount of $300 and accrued interest of $16, as some $80
were deducted by Duncan for the purpose of clearing up a
cloud on the title; but the rents and profits of the land for
the length of time it was held and used by the Carpenters
were of as great value as the deduction made by Duncan,
and, under the evidence, the Carpenters must be held to ac-
count for the full $300, with seven per cent interest thereon
from Oetober 1, 1883.

The decree appealed from is reversed and the cause re-
manded with instructions to the district court to dismiss the
case as to Samuel C. Duncan and Harriet A. Duncan, his
wife, and to enter a personal judgment in this case in favor
" of Mary H. Swartz against Martha J. Carpenter and her
husband for $300, with interest thereon at the rate of seven
per cent per annum from October 1, 1883, and to award
immediate execution therefor, and tax the entire cost of
this proceeding to the said Martha J. Carpenter and Solon
B. Carpenter, her husband.

JUDGMENT ACCORDINGLY.
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JExNIE T. VougHT v. J. H. FOXWORTHY, APPELLANT,
AND H. B. STRAUT, APPELLEE, ET AL.

FILED JANUARY 4, 1894. No. 5275.

1. Judicial Sales: APPRAISEMENT: MOTION TO VACATE. Ap-
praisers of property for sale under execution act judicially, and
on motion to vacate such sale, the value fixed by them on the
property appraised can only be assailed for fraud. Objection
that the appraised value of the property is too high or too low
should be made and filed in the case with a motion to vacate the
appraisement before a sale occurs thereunder.

2. To justify the setting aside of a sale on the ground that
the property was appraised too low, the actual value of the prop-
erty must so greatly exceed its appraised value as of itself to
raise a presumption of fraud in the making of the appraisement.

ApPEAL from the district court of Lancaster county.
Heard below before TIBBETS, J.

Adams & Scott, for appellant, cited : Demaray v. Little,
19 Mich., 244; Capital Bank of Topeka v. Humioon, 35
Kan., 577; Morrisv. Robey, 73 1ll., 462; Sinnettv. Oralle,
4 W. Va,, 600; Gould v. Gager, 18 Abb. Pr.[N. Y.], 32;
Griffith v. Hadley, 10 Bosw. [N. Y.], 687; King v. Morris,
2 Abb. Pr. [N. Y.], 296 ; Seller v. Lingerman, 24 Ind.,
264 ; Davis v. McGee, 28 Fed. Rep., 867 ; Cardenv. Lane,
2 8. W. Rep. [Ark.], 709; Beanv. Hoffendorfer, 2 S. W.
Rep. [Ky.], 556 ; In re Palmer, 13 Fed. Rep., 870.

B. F. Johnson, contra, cited: Neligh v. Keene, 16 Neb.,
407; Crowell v. Johnson, 2 Neb., 146 ; Day v. T hompson,
11 Neb., 123 ; Wilcoz v. Raben, 24 Neb., 368.

Ragax, C.

On the 9th day of October, 1890, the district court of
Lancaster county, sitting in equity, rendered a decree of
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foreclosure of a mortgage against lots 5 and 6, in block
230, in the city of Lincoln. The amount of the decree
was $1,200, and was to draw interest at the rate of ten per
cent per annum from the date of its rendition. It was in
favor of Jennie T. Vought and against Jefferson H. Fox-
worthy et al. September 28, 1891, an order of sale was
issued, and on November 17, 1891, the land was sold at
public auction by the sheriff to one H. B. Straut for $350.
The land was appraised at $500. November 25, 1891, a
motion to confirm the sale was filed by the purchaser and
the complainant in the decree ; and the court made an order
requiring the defendants to the foreclosure proceedings to
show cause on Monday, November, 30, 1891, why the sale
should not be confirmed. On Tuesday, December 1, 1891,
no objections to the confirmation of such sale having been
made, the court duly confirmed it, ordered the sheriff to
execute a deed to the purchaser of the property, and ren-
dered a deficiency judgment against Jefferson H. Foxworthy
and Alice Foxworthy for $1,042.07, to draw interest at the
rate of ten per cent per annum. December 2, 1891, Jef-
ferson H. Foxworthy filed a motion to set aside the con-
firmation of said sale and said deficiency judgment on the
grounds (1) that the confirmation and deficiency judgment
were procured by the fraudulent practices of counsel for
Mrs. Vought; (2) that the property was not appraised at
anything near its actual value. The court overruled this
motion and Mr. Foxworthy brings the case here.

In support of the first ground of his motion Foxworthy
filed the affidavit of himself and one Wade, stating that
prior and subsequent to the sale he had an agreement with
Mrs. Vought and her counsel that Foxworthy should pay a
certain sum of money in compromise of the decree. If
Foxworthy did not make this payment prior to the close
of the term of court then sitting, Vought’s counsel should
file his motion to confirm in time to procure a confirmation
during the term then in session; that on Saturday, No-
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vember 28, 1891, Foxworthy sent by Wade a note to
Vought’s counsel. The note is as follows: “Dear Sir:
What have you done as yet, if anything, about the con-
firmation of the sale in the Vought case? I am going out
to my farm tomorrow and will not be in until Tuesday
noon, Answer.” That the counsel to whom this was ad-
dressed “told me (Wade) to tell Mr. Foxworthy that he
had done nothing as yet except file a motion for confirma-
tion, but that he would go up to the court house Monday
and look after it;” that counsel for Vought had promised
Foxworthy to keep him posted on what he (Vought’s
counsel) was doing and going to do in the case; that he re-
lied on counsel’s promise and understood from the message
sent by Wade that counsel would take his order to show
cause on Monday, if he (Foxworthy) did not make the
compromise payment agreed on; that he was absent from
the city when the sale was confirmed.

To support the second ground of his motion, that the
property was appraised very much below its value, his af-
fidavit fixed the value of the property as high as $3,000 in
trade; but no facts are offered showing, or tending to show,
that the appraisers acted in bad faith, or that there was any
fraud or deceit practiced by any one in regard to the ap-
praisement.

The affidavits filed in opposition to this motion show that
Mrs. Vought and her counsel, about the time the order of
sale was issued, agreed with Foxworthy to take a certain
sum in compromise of the decree if the same was paid be-
fore the sale of the land under the decree ; that Foxworthy
made no payment before the sale and did not appear
thereat; that after the sale Foxworthy informed Vought’s
counsel that he (Foxworthy) was about to procure a loan of
$500 on the property from Zeigler & Ward for the pur-
pose of making the compromise settlement; that Vought’s
counsel immediately called.on Zeigler & Ward in regard to
this and was by them informed that they would not make
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a loan on this property ; that counsel for Vought sent word
on Saturday, November 28, to Foxworthy by Wade that
the motion to confirm the sale was on file and would be
called up on Monday, December 1, 1891, and that Mr.
Foxworthy had better be present. The record does not
disclose any offer or tender by Mr. Foxworthy to pay the
amount agreed on in compromise at any time, We cannot
say the court erred in overruling this motion. More than
a year elapsed between the date of the decree and the sale.
The entire proceedings were regular., Foxworthy knew on
Saturday afternoon there was a motion on file to confirm
the sale, and Wade told him that Vought’s counsel said he
would go to the court house Monday and see about it.
Mr. Foxworthy ought not to have been misled by this.
It was not intended to lull him into a feeling of security.
The confirmation of this sale was not procured through
sharp practice or unprofessional or discourteous conduct on
the part of Vought’s counsel. The record does not dis-
. close when the term of court closed, but the sale was con-
firmed on the fifty-seventh day of the term; and no show-
ing was made on the hearing of the motion to set the sale
aside, that Mr. Foxworthy was then ready to carry out
the compromise.

Appraisers of property about to be sold under execution
act judicially, and the value fixed by them on property ap-
praised can only be assailed for fraud. TInadequacy of the
appraised value alone is not sufficient cause for setting aside
a sale in the absence of fraud. To justify the vacation of
atale on the ground that the appraisement was too low,
the actual value of the property must so greatly exceed its
appraised value as to raise a presumption of fraud. All
the affidavits filed in this case on the question of the value
of the property were immaterial. There was no averment
in the motion to set the sale aside of any fraudulent con-
duct on the part of the appraisers in making this appraise-
ment; nor averment of any fraud or unfair means resorted
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to by the appraisers at the sale, or other party to the suit,
conducing to the making of this appraisement. No facts
were stated in the affidavits showing any fraudulent con-
duct on the part of any one in the making of the appraise-
ment, nor can any such inference be drawn from the facts
stated. The appraisement is assailed for error of judgment
apon the part of the appraisers, and this furnishes no
ground for setting the sale aside. (Harris v. Gunnell, 9
S. W. Rep. [Ky.], 376.) It remains to be said that the
value of the property, as shown by the affidavits filed in
support of the motion to set the sale aside, does not so
greatly exceed its appraised value as to raise a presumption
,of fraud. Parties desiring to make objections to the

value fixed on property appraised for sale under execution,
whether on the ground that such valuation is too high or
too low, should make and file such objections in the court
where the case is pending, together with a motion to set
aside such appraisement before the sale occurs. The party
seeking the sale of the appraised property would thus have
notice of the objections to its appraised value, and he could
either proceed to sale and take his chances of the appraise~
ment being finally set aside, or could stay the sale until
such time as the court should decide the question as to the
correctness of the appraisal made. The judgment of the
district court is right and is

AFFIRMED.

CHARLES W. LyMaN v. CiTYy oF LINCOLN ET AL.
FILED JANUARY 4, 1894. No. 5230.
1. Building Contracts with City: CoxstrucTION: BUILD-

ERs’ BoNDs. L. & 8. contracted with the city of Lincoln to
furnish the material and labor to erect for said city two engine
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houses.. They gave a bond to the city to faithfully perform all
the terms of the contract, which provided: ‘‘The contractors
shall file with the board of public works receipts of claims from
all parties furnishing them with material and labor in the con-
struction of such engine houses.”” One L. sued the contractors
and their sureties for lumber used in the construction of the
buildings. The sureties demurred to the petition on the ground
that it did not state a cause of action against them. Held, (1) That
the clause quoted above from the contract was a promise on the
part of L. & S. to pay for all labor and material farnished them
in constructing said engine houses; (2) that the statement of L.
in his petition, that L. & S. owed him for lumber furnished to
and used by them in said buildings, was a sufficient averment
of a breach of said bond; (3) that the awarding of the contract
by the city to L. & S. was a sufficient consideration to support
their promise to pay for the labor and material furnished them
in the performance of said contract; (4) that the promise they
made to the city of Lincoln was for the benefit of all persons
who farnished labor and material used insaid contract, and such
persons could sue on said bond; (5) that the existence of an ex-
press statute or ordinance of the city of Lincoln was not neces-
sary to the anthority of the city to require of L. & S. a bond to
pay their material-men and laborers; (6) that the demurrer
should be overruled.

2. : PART PERFORMANCE: ACTION ON BoND: DAMAGES. A
contractor who furnishes labor and material to a city under a
contract which reserves to the city the right of cancellation is
entitled, after a termination of such contract by the city, to re-
cover from it the actual benefits the city has received from the
contractor’s partial performance, and this is found by ascertain-
ing the reasonable worth to the city of such partial performance
appropriated or received by the city at the time of such receipt
or appropriation, and deducting therefrom all payments made to
the contractor and all actual damages the city has sustained by
his defaunlts.

Error from the district court of Lancaster county.
Tried below before FiELD, J.

The facts are stated in the opinion.

Leese & Stewart, for plaintiff in error:

The petition states a cause of action against McMurtry
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and McBride. (Samplev. Hale, 34 Neb., 220; Sepp v. Mec-
Cann, 50 N. W. Rep. [Minn.], 246.)

The evidence shows a strict compliance with the contract
on the part of Layne & Sweet, except when the city waived
performance. The finding of the court that the city right-
fully terminated the contract is contrary to law. (Mercer v.
Harris, 4 Neb., 82; Fitzgerald v. Allen, 128 Mass., 232;
Adams v. Hill, 16 Me., 215; Boettler v. Tendick, 11 S, W.
Rep. [Tex.], 499; Linch v. Paris Lumber & Grain Ele-
vator Co., 15 8. W. Rep. [Tex.], 213 ; Barr v. Van Duyn, 45
Ia., 228 ; Lowson v. Hogan, 93 N. Y., 39; Snow v. In-
habitants of Ware, 13 Met. [Mass.], 50 ; Henderson Bridge
Co. v. O Connor,11 8. W. Rep. [Ky.], 18, 957; Elizabeth-
town & P. R. Co.v. Geoghegan, 9 Bush [Ky.], 56 ; Foster
v. Woodward, 6 N. E. Rep. [Mass.], 853 ; South Fork Canal
Co. v. Gordon, 6 Wall. [U.8.], 561; Grand Rapids & B.
C. R. Co. v. Van Dusen, 29 Mich., 431; Smith v. Cedar
Rapids & M. R. R. Co., 43 Ia., 239; Taylor v. Renn, 79
111, 181.) ,

The contract was wrongfully annulled by the city. The
plaintiff, as assignee of the contractors, is entitled to recover
the full value of the work done, for extras and for damages
for not being permitted to complete. (Sanger v. Chicago, 65
1L, 506; Guerdon v. Corbett, 87 Ill., 272; 2 Sutherland,
Damages, 519, 520.) Assuming the city rightfully putan
end to the contract, the finding of the court was wrong.
(Graves v. White, 87 N. Y., 463; Martin v. Boyce, 49
Mich., 122; 2 Jones, Liens, sec. 1513.)

John P. Maule, for defendants in error McMurtry and .
MecBride, cited : Brennan v. Clark, 29 Neb., 385,

N. C. Abbott, City Attorney, and Abbott, Selleck & Lane,
for defendant in error City of Lincoln:

Where a contract is silent as to the time of performance,
the law implies that it was to be performed within a rea-
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sonable time. The contract was properly annulled. (7%-
Jengren Furniture & Lumber Co. v, Mead, 44 N. W. Rep.
[Minn.], 306 ; Driver v. Ford, 90 Ill., 595 ; Stonev. Har-
mon, 19 N. W. Rep. [Minn.], 88; Hart v. Barnes, 24
Neb., 782.)

Raeax, C.

Charles W. Lyman brought suit in the district court of .
Lancaster county against the city of Lincoln, Layne & Sweet,
copartners, Joseph C. McBride, and J. H. McMurtry, and
in his petition alleged : That on June 5, 1889, the city of
Lincoln entered into a contract with Layne & Sweet, by
the terms of which they agreed to furnish material and
labor and construct for said city two buildings for the use
of its fire department. -The buildings were to be accord-
ing to certain plans and specifications, made part of the
contract; to be completed, one July 15 and the other Au-
gust 1, 1889 ; the city was to pay for them $5,968; pay-
ments to be made on monthly estimates of completed work
furnished by the city’s engineer; such payments to be eighty
per cent of the estimate, and the remainder of the contract
price to be paid when the buildings were completed and
accepted by the city ; that it was also provided in said con-
tract as follows: * The contractors shall file with the board
of public works receipts of claims from all parties furnish-
ing materials and labor in the construction of such engine
houses before the final estimate is paid and the work accepted
from the hands of the contractors.” That on the date of
the execution of said contract said Layne & Sweet, as prin-
cipals, and McBride and McMurtry, as sureties, in consid-
eration of said contract between said city and said Layne
& Sweet, made and delivered to said city a bond in words
and figures as follows: “That the above mentioned John
Layne and Charles A. Sweet shall well and truly execute
all and singular the foregoing stipulations by them to be
executed, or on default thereof we, jointly and severally,
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bind ourselves * * to pay the city of Lincoln all dam-
ages which may result from such default,” etc. That the
plaintiff furnished Layne & Sweet lumber and material
used by them in the construction of said buildings for said
city of the value of $2,155.58, $500 of which had been paid,
leaving a balance due him on said account of $1,655.58 ;
that Layne & Sweet entered upon the construction of said
buildings, the city afterwards waiving their completion at
the time fixed therefor in said contract, and were prosecut-
ing their construction with reasonable diligence and in all
respects according to the contract, when the city of Lincoln,
on September 6, 1889, wrongfully refused to permit Layne
& Sweet to further prosecute the work, canceled said contract,
took possession of the unfinished buildings, completed them,
and appropriated to its (the city’s).use the labor and mate-
rials performed and furnished by Layne & Sweet in the par-
tial construction of said buildings, which labor and materials
were of the value of $4,000; that the city had previously
paid Layne & Sweet on said contract $2,400, and no more ;
that plaintiff was the owner by assignment from Layne &
Sweet of their cause of action against the city of Lincoln
arising out of this contract. ILayne & Sweet made no ap-
pearance. McBride and McMurtry submitted to the peti-
tion a demurrer, on the grounds that the petition did not state
facts sufficient to constitute a cause of action against them.
The answer of the city, outside of the admission of the exe-
cution of the contract and bond, and the cancellation by
the city of the contract, consisted of a general denial and
an affirmative averment that the city had expended a larger
sum in the building of said buildings, according to Layne
& Sweet’s contract, than they were to receive for their con-
struction, and that Layne & Sweet were indebted to the
city. The court sustained the demurrer of McBride and
McMurtry and dismissed Liyman’s suit as to them. Judg-
ment was rendered by default against Layne & Sweet in
favor of Lyman, and on the final hearing the court, sitting



VoL. 38] JANUARY TERM, 1894. 799

Lyman v. City of Lincoln.

without a jury, found the issues for and rendered a judg-
ment in favor of the city of Lincoln, and Lyman brings
the case here on error.

There are three points which we notice :

1. Did the court err in sustaining the demurrer of Me-
Bride and McMurtry ? It is to be observed that there are
in this petition three causes of action, though not separately
stated: (@) Lyman sues Layne & Sweet on an account for
lumber sold and delivered to them; () Lyman sues Layne
& Sweet, as principals, and McBride and McMurtry, as
sureties, on the bond they gave to the city of Lincoln for
the faithful performance by Layne & Sweet of their con-
tract with the city ; and (¢) Lyman, as assignee of Layne
& Sweet, sues the city for the reasonable worth of the labor
performed and material furnished and used by them in the
partial construction of the buildings they undertook to
build for the city under the contract, and which contract, it
is alleged, the city wrongfully canceled. The clause, “The
contractors shall file with the board of public works re-
ceipts of claims from all parties furnishing them with ma-
terial and labor in the construction of such engine houses,”
found in the contract between the city and Layne & Sweet,
liberally and fairly construed, means that Layne & Sweet
promised the city that they would make payment to those
who furnished them material or labor on said buildings;
and the sureties in their bond guarantied that Layne &
Sweet would perform this promise. The averment of Ly-
man in his petition, that Layne & Sweet still owed him a
balance of $1,655.58 for lumber which he had furnished
them to use in said buildings, under their contract with the
city, was a sufficient allegation of a breach by Layne &
Sweet of their contract and bond. Counsel for the sureties
contend that the waiver by the city of the time for the com-
pletion of said buildings by Layne & Sweet released the
sureties, That might be correct were this a suit by the
city against the sureties for a failure on the part of Layne
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& Sweet to complete their work in the time fixed by the
contract; but this waiver cannot pe urged here against Ly-
man. A second contention of counsel for the sureties is:
“The sum total of obligation of the sureties here is to pay
the city of Lincoln the damages it may sustain by reason
of Layne & Sweet’s not filing receipts,” ete. If this con-
tention is correct, the clause referred to in the contract. is
meaningless. The city of Lincoln could suffer no damages
by the failure of Layne & Sweet to pay for the labor or
material used in the construction of these buildings; and
no lien for such labor or materials could be asserted against
such buildings. (Ripley v. Gage County, 3 Neb., 397.) But,
the nature of the contract and bond considered, counsel’s
contention is too narrow a construction. Obviously, the
city of Lincoln intended by this bond to protect from de-
faults of its contractors all those who might labor on or
furnish material for its buildings. The petition assailed
sets out no statute or ordinance authorizing the city of
Lincoln to do this, but we do not deem such a statute or
ordinance indispensable. The awarding of the contract to
Layne & Sweet was a sufficient consideration to them and
their sureties to support their promise to pay for this labor
and material. The promise they made to the city of Lin-
coln was for the benefit of all who labored on these build-
ings and all who furnished material that was used in their
construction ; and since Lyman had furnished material to
these contractors which was used in these buildings for the
city, the bond inured to his benefit and he can maintain a
suit thereon. (Shamp v. Meyer, 20 Neb., 223; Cooper v.
Foss, 15 Neb., 515; Stewart v. Snelling, 15 Neb., 502;
Sample v. Hale, 34 Neb., 220.) The court erred in sus-
taining the demurrer. ’

2. The second point made by counsel for Lyman is that
the court erred in finding as a conclusion of fact that the
city of Lincoln rightfully terminated its contract with Layne
& Sweet. On July 30, 1889, the city engineer gave Layne
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& Sweet an estimate for $2,200. This estimate was ap-
proved by the board of public works and city council, and
eighty per cent thereof paid. One of the buildings, known
as the “F Street Building,” was not finished at this time
though by the contract it was to be completed July 15.
When August 1st arrived, the other building was not fin-
ished as it should have been by the terms of the contract.
The city did not at either of said dates exercise its right to
terminate the contract by reason of such defaults on the
part of Layne & Sweet; on the contrary it gave them the
estimate of July 30 and paid it, and after August 1st per-
mitted Layne & Sweet to continue the work. This conduct
of the city waived on its part the time fixed by the contract
for the completion of the work. August 1st having passed,
the buildings remaining unfinished, the city not having an-
nulled the contract by reason thereof, but having permitted
Layne & Sweet to continue the work without any new
agreement as to when it should be completed, the law then
presumes a contract on the part of Layne & Sweet to build
these buildings within a reasonable time. (Driver v. Ford,
90 Ill., 595 ; Stone v. Harmon, 19 N. W. Rep. [Minn.], 88.)
Section 13 of the contract provided that if the contractors
should neglect or refuse to comply with the instructions of
the board of public works, ther the city should have the
right to annul and cancel the contract. Now there is evi-
dence in this record that this work was not at any time
prosecuted with due diligence; that the city constantly
urged Layne & Sweet to push the completion of the build-
ings, which urging they disregarded; that when September
arrived, neither of the buildings was ready, the work not
progressing rapidly, and the engines, horses, and men of
the fire department were housed in tents. Under these
circumstances, the city, by the resolution of its mayor and
council, annulled and canceled the contract and took posses-
sion of the partially completed buildings. The evidence
supports the court’s conclusions of fact, that Layne & Sweet
55
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did not comply with the reasonable instructions of the city
to prosecute diligently the work; that the month of Au-
gust was ample time in which to complete the buildings
had the contractors done their duty; and that the city was
justified in eanceling the contract.

3. Thethird assignment of error is that the decree of the
court, in that it found that the city of Lincoln is not in-
debted in any sum to Layne & Sweet, is contrary to the
law of the case. It must be borne in mind that we are now
considering the suit of Layne & Sweet in the name of their
assignee, Liyman, against the city to recover the value of the
labor and material done and furnished by Layne & Sweet
under the contract. Counsel for the city contend, and the
court below, it seems, held, that Layne and Sweet’s meas-
ure of damages was the contract price for the buildings
less the amount paid them on the contract, and less, also,
the amount it cost the city to complete the work according
to Layne & Sweet’s contract. This rule is based on the
mistaken assumption that this is a suit against the city on
the contract, which it isnot. This rule wrongfully assumes.
that the contract is in force; but the city canceled it. It
canuot annul a contract for one purpose and keep it in
force for another. Counsel for the city say: “The city
then having the right to take the work out of the contract-
ors’ hands, and having done so, it had the right, both
in law and under the special agreement of clause seven
of the contract, to go on and finish the work and charge
whatever it should fairly and honestly cost the contract-
ors.” The substance of this clause seven of the con-
tract is that, if the contractors shall not furnish sufficient
workmen or material for the rapid construction of the
buildings, the city may purchase material and employ
workmen on the buildings and charge the cost thereof to-
Layne & Sweet. The city did not avail itself of this clause
of the contract. If Layne & Sweet did not prosecute the
work on said buildings as speedily as they should, the city
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(1) could have purchased material and employed men on
the work and charged the same to Layne & Sweet, and (2)
sue them and their sureties on their bond for a breach of
contract, or (3) cancel the contract. It chose the latter
course, and took what Layne & Sweet had done under
it, and they sue for its value. What is the measure of
their damages? In Fitzgerald v. Allen, 128 Mass., 232,
it is said : “The result of the cases is that if the special
contract is terminated by any means other than the volun-
tary refusal of the plaintiff to perform the same upon his
part, and the defendant has actually received benefit from
the labor performed and materials furnished by the plaint-
iff, the value of such labor and materials may be recovered
upon account upon a quantum meruit, in which case the
actual benefit which the defendant receives from plaintiff is
to be paid for, independently of the terms of the contract.

The contract itself is at an end. Its stipulations are as if
they had not existed. But this does not imply that the con-
tract may not be put in evidence and its terms referred to
upon the question of the real value to the defendant of the
plaintiff’s labor and materials. If the time of perform-
ance is extended very far beyond the time fixed by the
contract, if the materials furnished are of a very different
quality from that provided for by the contract, these facts
have necessarily a bearing upon the real value of the ser-
vices and labor. The original contract price, too, is an
important element in determining the value of the labor
and materials, and the proportion in value which the work
done bears to the whole value of the contract labor and ma-
terials is also important in determining the quantum me-
rwit.” We think this case states the law correctly. Layne
& Sweet did not voluntarily abandon or refuse to perform

the contract, and they are entitled to recover from the city
the actual benefits it has received from their partial per-
formance. This actual benefit is found by ascertaining the
reasonable worth to the city of the labor and materials fur-
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nished by Layne & Sweet and received and appropriated
by the city, such value to be determined at the date of such
receipt or appropriation, and deducting therefrom all pay-
ments made to Layne & Sweet and any actual damages
sustained by the city by reason of any defaults of Layne
& Sweet. Tried by this rule, the judgment of the court,
that the city of Lincoln was not indebted in any sum to
Layne & Sweet, is erroneous. The decree of the district
court must therefore be reversed and the cause remanded
for further proceedings in accordance with this opinion.

REVERSED AND REMANDED.,

GEORGE C. WASHBURN, APPELLANT, V. MARY K,
OscooD, APPELLEE.

FILED JANUARY 4, 1894. No. 4654.

Judgments: EXECUTIONS: ATTORNEY AND CLIENT: SUBROGA-
TION. A. M. & Co. held a judgment against W. and instructed
their attorney to collect the same by a levy upon and sale of
‘W.%s land, if the attorney could thereby realize the money due
on the judgment without A. M. & Co.’s having to become the
purchasers of the land. The attorney had execution issued and
levied upon W.’s land, and at the sale he purchased the land in
the name of his wife at the full amount of the judgment, inter-
est, and costs, paid the costs, and receipted the sheriff as A, M.
& Co.’s attorney, for the amount of the bid. The sheriff re-
ported the sale, and the same was confirmed and deed executed
to the wife of the attorney. The attorney notified the general
agent of A. M. & Co. of these proceedings and was given per-
mission by the agent, because of threats made on the part
of W. to set the sale aside, to hold the remittance a reasonable
time. The attorney finally remitted to A. M. & Co. the amount
of the W. judgment less some fees which he claimed they owed
him in other cases. A. M. & Co. refused to allow the attorney
these fees in the settlement and returned his remittance for that
reason. Thereupon W., with actual knowledge of the levy
upon and sale of -the land, the confirmation of the sale and its
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conveyance by the sheriff to the attorney’s wife, paid A. M. &
Co. the amount of the judgment to satisfy which his land had
been already sold, and brought sait to set aside the sale and
quiet the title in himself. Held, (1) That the attorney acted in
good faith and according to the instructions of his clients; (2)
that neither the attorney nor his wife held the land as trustee
for A. M. & Co.; (3) that the rights of A. M. & Co.,against the
attorney were those of a creditor against his debtor; (4) that
the judgment held by A. M. & Co. against W. was satisfied and
extinguished by the levy upon and sale of his land; (5) that the
payment made by W. to A. M. & Co. was a voluntary one, and
that W. was not thereby subrogated to the rights of A. M. &
Co. against the attorney, nor did he, by such payment, acquire
any right as against the attorney, his wife, or the land bought by
her at such sale.

APPEAL from the district court of Johnson county.
Heard below before BroaDY, J.

8. P. Davidson, for appellant:

An attorney having control of a judgment for his client
cannot, without the consent of his client, expressed or im-
plied, become a purchaser of lands at a sale under execu-
tion issued thereon; and if he does so purchase, he becomes,
like any, other agent, a trustee for his client. Such a trust
arises by operation of law and continues until barred by
lapse of time, or until terminated by an election to ratify
the purchase, thus giving it validity. (Pearce v. Gamble,
72 Ala., 341; Baker v. Humphrey, 101 U. 8., 494 ; Henry
v. Raiman, 25 Pa. St., 354 ; Zeigler v. Hughes, 55 111., 288 ;
Harper v. Perry, 28 la., 57; Wheeler v. Willard, 44 Vt.,
640; Case v. Carroll, 35 N. Y., 385; Weeks, Attorneys,
secs. 268-277; Yerkes v. Crum, 49 N. W. Rep. [N. Dak.],
423; Cunningham v. Jones, 37 Kan., 477.)

Cobb & Harvey and Daniel F. Osgood, contra.

Ragan, C.
George C. Washburn brought this suit in the district
court of Johnson county aga nst Mary K. Osgood, and
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alleged in his petition that he was the owner and in pos-
session of a certain piece of land in Johnson county, and
that on the 18th day of March, 1889, one D. F. Osgood,
an attorney of this court, without authority of or from
Aultman, Miller & Co., caused an execution to issue to
satisfy a judgment in favor of Aultman, Miller & Co.
against the plaintiff, a transeript of which judgment was
filed in the district court of said Johnson county; that
Osgood caused said execution to be placed in the hands of
the -sheriff of said Johnson county, who levied the same
upon the land of plaintiff; that a sale of said land was
made by the sheriff under such execution, and that he
struck off and sold said lands to the defendant, she being
then the wife of said Daniel F. Osgood, for $125, which
sum was bid at said sale by the said Daniel F. Osgood for
his wife; that prior to said sale the lands were appraised
at $1,200; that prior incumbrances on the land at the
time did not exceed $960 ; that the value of plaintift’s in-
terest in the lands was at the time not less than $240; that
~said Daniel F'. Osgood caused the sale to be confirmed and
the sheriff to execute to his wife, the defendant, a deed for
said lands; that neither the said defendant nor her said
husband paid the amount bid for said land at the sale
thereof; that all the proceedings, from the issuing of said
execution to the confirmation of said sale, were done without
the knowledge, consent, or authority of Aultman, Miller
& Co., who owned the judgment; that plaintiff had since
paid said judgment and the same had been released ; that
plaintiff had offered to pay the defendant and her hus-
band all their legitimate expenses and costs paid out by
them, and requested them to convey the land to plaintiff,
which the defendant had refused to do; that plaintiff never
discovered that the issuance of said execution and the
making of said sale were without the authority of Ault-
man, Miller & Co. until after the sale was confirmed.
The prayer of the petition was that the sale might be set
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aside and the title of the lands quieted and confirmed
in the plaintiff. The answer averred that the execution
under which the land was sold was issued under the direc-
tion of Aultman, Miller & Co. and the sale duly confirmed
in open court; that plaintiff was actually notified of the
time and place of the sale; that defendant offered Wash-
burn, after the sale, to reconvey the land to him. The
court rendered a decree dismissing Washburn’s case, and
he comes here on appeal. '

The material issue in the case is whether D. F. Osgood,
husband of the appellee, in having the execution issued
and levied upon this land, and the same sold to satisfy the
judgment of Aultman, Miller & Co. against Washburn,
was an intruder, or was acting by authority of Aultman,
Miller & Co. To this point the record contains the fol-
Jowing evidence: That on August 21, 1888, Aultman,
Miller & Co., in the county court of Pawnee county, ob-
tained a judgment against Washburn for $80.90 and costs;
that on October 26, 1888, a duly certified transcript of this
judgment was filed in the office of the clerk of the district
court of Johnson county; that in February, 1889, D. F.
‘Osgood had in his hands some business in the nature of
collections or claims for Aultman, Miller & Co. On the
2d day of February, 1889, he wrote Aultman, Miller &
Co. in reference to these claims, and in said letter said to
them: “There is a transcript on file here, from Pawnee
county, of yours against G. C. Washburn. Would you
like me to attend to that for you? If so, please answer
goon.” On February 21, 1889, Auvltman, Miller & Co.
wrote Osgood in reply and said: “ Yours of the 2d re-
ceived in regard to sundry claims in your hands. You say
there is a transcript on file there from Pawnee county,
judgment taken against G. C. Washburn. We would be
very glad to have you take charge of this matter for us;
"and if g0, please advise us in your correspondence in refer-
ence to this judgment.” March 19, 1889, D. F. Osgood
wrote the following letter to Aultman, Miller & Co.:
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“TecumseEH, NEB., March 19, 1889.

“ Aultman, Miller & Co., Akron, Ohio—DEAR Sir: We
have to-day had an execution issued against G. C. Wash-
burn. He has land in this county, and there is no doubt
but the collection can be made with some trouble and ex-
pense.  Perhaps it would be well for you to notify Story
& Story, of Pawnee City, that the matter is in my hands,
and am proceeding to collect.

“Yours truly, D. F. Oscoon.”

April 3, 1889, Aultman, Miller & Co. wrote to Osgood
another letter as follows:

“AxroN, OHIo, April 3, 1889,

“D. F. Osgood, Esq., Tecumsch, Neb.—DEAR S1r: We
are just in receipt of a letter from Story & Story, attorneys
at Pawnee City, in answer to ours of March 27, in refer-
ence to your action in the issuing of an execution on the
judgment transcripted to your county by them against G.
C. Washburn. They have rendered us a bill for services
rendered up to date, and leave it for us to say whether they
shall go ahead with the case or drop out and let you fin-
ish it for us. We have decided upon the latter, and this
day pay them for their services they have rendered us in
this case. You will now proceed to get the money for us
out of this land. We are sorry, however, that you have
advertised this land for sale, because we were in hopes that
the expense of this could be avoided and Mr. Washburn
induced to pay this judgment without going to that ex-
pense. If it is not too late yet to do this, we want you to
do so and save this extra expense. Are there any other
incumbrances upon this land? If there are, we don’t want
you to sell this land unless you are sure you can get the
money and take up prior claims, Let us hear from you
by return mail and oblige.

“Yours truly, R. H. WriGHT,
“Tr. Leohner.”
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April 9, 1889, Osgood wrote Aultman, Miller & Co.
that the land in controversy had mortgages on it for $886,
and that he, Osgood, would see that they, Aultman, Mil-
ler & Co., did not have to buy the land and that they got
their money on their judgment. The land was sold at
public auction by the sheriff April 24, 1889, and bid in
by the appellee. Sale was confirmed and deed made to her
May 8,1889. D.F. Osgood paid the costs of the sale and
receipted to the sheriff in full for Mrs. Osgood’s bid, which
was more than the execution called for; that is, more than
the amount of Aultman, Miller & Co.’s judgment and in-
terest and the costs of the sale. We have quoted this
evidence somewhat at length and contrary to our usual cus-
tom, and we do this because the ‘correctness of the conduct
of an attorney is challenged in this suit. Not only does
the evidence not sustain appellant’s allegations in his peti-
tion, but it affirmatively shows, and that without contra-
diction, that D. F. Osgood had authority from Aultman,
Miller & Co., as their attorney, to collect this judgment
against Washburn by a levy upon and sale of the land in
suit herein. This is sufficient to dispose of this appeal;
but it is alleged in his petition by Washburn that neither
the appellee nor her husband paid the amount bid for the
land at the sheriff’s sale. This is not a matter to the prej-
udice of or of which Washburn can complain. The sheriff
could only sell the land for cash. D. F. Osgood re-
ceipted in full to the sheriff for the amount of the judgment
and interest, and he did this as Aultman, Miller & Co.’s
counsel, and at once became their debtor for the amount.
His receipt estops him from saying the sheriff did not pay
him the amount of his client’s debt made by the levy
and sale under this execution. The report of the sale by
the sheriff estops him, as against Aultman, Miller & Co.,
from alleging he was not paid the bid; and while he and the
sureties on his official bond might be liable to Aultman,
Miller & Co. for the amount realized by the sale of the
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land, neverthelesss the proceedings operated to satisfy the
judgment of Aultman, Miller & Co. against Washburn.
The learned counsel for appellant contends ¢ that an at-
torney having control of a judgment for his client cannot,
without his client’s consent, become a purchaser of land at
a sale under execution issued thereon, and if he does so,
will hold the land so purchased as trustee for his client.”
We think the rule as stated by counsel has many, very
many, exceptions, and is too broadly stated. DBut suppose
it entirely correct. How does that help appellant? Ault-
man, Miller & Co. are not seeking to have Mrs. Osgood
declared their trustee in her holding of this land, and their
.own evidence is that they did not wish their attorney to sell
the land under the execution, if such sale would result in
their having to become purchasers of the land. Wash-
burn, because he paid the amount of the judgment and in-
terest to Aultman, Miller & Co., is not therefore entitled
to have this sale set aside nor to be subrogated to their
rights. Washburn made this payment voluntarily, with
full knowledge that the land had been sold, the sale con-
firmed, and a deed made to the appellee; that is, he paid
to Aultman, Miller & Co. a debt that he knew, or was
bound to know, had already been paid by the sale of his
land. If Washburn supposed. he was still indebted on
this judgment to Aultman, Miller & Co., he has never
pleaded nor proved such supposition, and it would not
enable him to invoke successfully, in this case, the doc-
trine of subrogation had he done both. In Zina Life
Ins, Co. v. Middleport, 124 U. 8., 534, the supreme court
of the United States say: “The doctrine of subrogation
in equity requires, first, that the person seeking its benefit
must have paid a debt due to a third party before he can
be substituted to that party’s rights; and second, that in
doing this he must not act as a mere volunteer, but on com-
pulsion to save himself from loss by reason of a superior
lien or claim on the part of the person to whom he pays the
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debt. * * * The right is never accorded in equity to
one who is a mere volunteer in the paying of a debt of one
person to another.” It is evident that Washburn has not
brought himself within this rule, and on no other theory
than that of subrogation can his case be maintained. But if
he were entitled to be subrogated to the rights of Aultman,
Miller & Co. against D. F. Osgood, the only right Ault-
man, Miller & Co. have against D. F. Osgood is, not the
right to regard him or his wife as holding this land as their
trustee, but the ordinary right of a creditor against a debtor.
There is evidence in the record showing that D. F. Os-
good did not account to and pay over to Aultman, Miller
& Co. the amount realized on the Washburn judgment;
but there is also evidence that appellee authorized her hus-
band to use a sum of money belonging to her and in his
hands to purchase this land; that D. F. Osgood did so;
that he advised Aultman, Miller & Co.’s agent that he,
Osgood, had the money on the Washburn judgment and
was, by the agent, given permission to hold it a reasonable
time, as Washburn was threatening to institute proceedings
to set aside the sale; that Osgood finally remitted the
amount of the judgment and interest to Aultman, Miller
& Co., deducting therefrom the amount of certain fees
owing him by Aultman, Miller & Co. in other matters;
- that Aultman, Miller & Co. refused to accept the amount
remitted by Osgood, but not on the ground that he had not
_their authority to collect the Washburn judgment, by sale
of the land, but on the ground of fees deducted in other
cases; that they returned Osgood’s remittance to him; and
that they did not return it to him. But whatever may be
the materiality of this evidence, after a finding that D. F.
Osgood acted in the premises by authority of Aultman,
Miller & Co., and as their attorney, it, and the credibility
and weight thereof, and the inferences and conclusions to
be drawn therefrom, were for the trial court. The decree
of the district court is right and is :
AFFIRMED.
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ART E. ALEXANDER V. WiLLiaM H. SHAFFER.
FILED JANUARY 4,1894. No. 5389.

1. Tax Liens: FORECLOSURE: PLEADING. A brought suit against
B and others to foreclose tax liens. B, in 1891, answered aver-
ring that she had purchased portions of the premises in contro-
versy in 1870 and in 1871 for taxes, the last payment being made
in 1874, and asking that her title, interest, and claim be decreed
superior to A’s. Held, first, that treating the answer as setting
up title in B under the tax sales and deeds issued thereunder,
it failed to state any defense against A’s petition to foreclose
liens for subsequent taxes; and, second, viewed as an assertion
of tax liens, they appeared on the face of the answer to be
barred by thestatute of limitations.

2. An action to foreclose tax liens must be brought within
five years after the expiration of the time to redeem. Helphrey
v. Redick, 21 Neb., 80; D’'Gette v. Sheldon, 27 Neb., 829; War-
ren v. Demary, 33 Neb., 327, followed.

3. Statute of Limitations: TAx LieNs. When land has been
sold for taxes and a suit to foreclose the lien therefor is not in-
stituted within five years from the expiration of the time to re-
deem, the lien is extinguished and ceases to be a charge upon the
Jand. The statute in that respect does not merely operate to
defeat the remedy, but limits the duration of the lien itself.

.

: PR1oRITY. The holder of tax certificates, whose
lien is barred by the statute of limitations, has no equity as
against the holder of subsequent tax liens whereby he can re-
quire such subsequent lienor to discharge the barred liens or ad-
mit their priority as a condition for foreclosing his own.

ERROR from the district court of Cass county. Tried =
below before CHAPMAN, J.

8. P. Vanatta, for plaintiff in error,
Beeson & Root, contra.

Irving, C.

Shaffer, the defendant in error, brought a suit in the dis-
trict court of Cass county against the unknown heirs of
Joseph Throckmorton, the plaintiff in error Art E. Alex-
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ander, and others, the object of which was to foreclose tax
liens upon certain property in that county. The petition
alleged as to a portion of the property covered by plaintiff’s
lien that Art E. Alexander claimed to have some lien on
or title to the same, but averred that such title or lien was
junior to that of the plaintiff. Alexander made default
and a decree was rendered in accordance with the prayer of
the petition, fixing the plaintiff’s lien and finding that the
plaintiff in error had no lien upon the premises. The
taxes for which the plaintiff below claimed a lien were taxes
for 1885 and subsequent years, and were paid at different
periods between 1886 and 1890. The suit was begun Sep-
tember, 1890. Upon the 9th of February, 1891, the
plaintiff in error filed a petition to set aside the decree and
for leave to answer. A demurrer was filed to this petition,
which was overruled, and the decree vacated so far as to
allow the plaintiff in error to answer, setting forth her
claim. An answer was then filed by the plaintiff in error,
alleging that she claimed an interest in certain of the prop-
erty described in the original petition; that a portion of
such property she purchased September 4, 1871, at tax sale
for the taxes of 1870, and that a portion she purchased at
tax sale September 6, 1870, for the taxes of 1869, and
that she had paid subsequent taxes on this property, the
last payment being made May 1, 1874. The different taxes
and dates of payment are set out at large in the answer.
The answer further alleged that August 5,1873, atax deed
was made for the lot sold in 1871, and that on May 8, 1874,
a deed was made for the lot sold in 1870. The answer
then averred that her title and claim was superior to that
of Shaffer, and that Shaffer bought with notice of her in-
terest. There was a prayer that her “title, interest, and
claim ” be decreed superior to that of Shaffer, and for gen-
eral relief. A demurrer was filed to this answer, which
was sustained and judgment entered accordingly. From
this judgment error is prosecuted.
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The answer lacks much in certainty, but however it may
be construed the judgment of the district court is right. If it
is to be taken as pleading titlein the plaintiff in error under
her tax deeds issued in 1873 and 1874, it failed entirely
to present a defense to plaintiff’s petition, for the reason
that it made no denial of the facts set out in the petition es~
tablishing a subsequent lien for taxes, and notwithstanding
the answer, the plaintiff on his petition would still be en-
titled to the relief granted him in the original decree. = If,
on the other hand, the answer be construed as setting up
a tax lien superior to that of Shaffer, it is still fatally de-
fective. The answer shows on its face that the last pay-
ment of taxes was made in 1874, more than five years before
the original action was begun, to say nothing of the time
of filing the answer. The time of redemption expired as
to part of the property in 1872, and as to the rest in 1873.
An action to foreclose tax liens must be brought within
five years after the expiration of the time to redeem.
(Helphrey v. Redick, 21 Neb., 80; Parker v. Matheson, 21
Neb., 546 ; D’ Getie v. Sheldon, 27 Neb., 829; Warren wv.
Demary, 33 Neb., 327.)

Plaintiff in error says, however, that she is not in court
prosecuting an action to foreclose a lien, but merely in de-
fense of Shaffer’s action, and that the maxim that “He
who seeks equity must do equity,” is to be applied; that
Shaffer must be required either to admit the seniority of her
lien, or else to pay it, as a condition of his obtaining relief.
This claim raises two questions: First—Does the subse-
quent tax sale cut out a former one for prior taxes? Second
—1If it do not, should the subsequent tax lienor, after the
expiration of the period of limitations upon the former tax
sale, be required to admit or discharge the prior lien? The
conclusion reached upon the second question renders a de-
cision of the first unnecessary. It was held in Wygant v.
Dahl, 26 Neb , 562, that where the owner of property in-
stitutes an action quia timet to remove the cloud cast by a
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tax title upon his property, he must, as a condition of relief,
do equity by paying the holder of the tax title the taxes
paid by him, with interest. Two observations are to be
made upon this case. The first is that the decision was
based partly at least upon the duty of the owner to pay the
taxes when they became due. This is evident from the
following language from the opinion: ‘“He comes into
a court of equity asking relief from consequences fairly
traceable to his own failure to discharge a common duty
which the state requires of all lot owners.,” Second—The
opinion also laid stress upon the fact that the statute provides
that “taxes upon real property are hereby made a perpetunal
lien thereupon,” and the opinion further states that  this.
right and lien is recognized as unaffected by the lapse of
time.” But in the subsequent case of IV Gette v. Sheldon
the following language is used : ¢ But it may be said that
the statute declares taxes upon real estate to be a ¢ perpetunal
lien,” and therefore they can be enforced at any time. This.
provision of the statute, however, is to be construed in con-
nection with that providing for a sale of the land at a speci-
fied time for the taxes due, and if not redeemed after notice
to that effect within two years thereafter, then the tax pur-
chaser may either take a tax deed or foreclose his tax lien.
In either case, if he seeks the aid of a court of equity to en-
foree his lien, he must do so in five years. Theword ¢ perpet-
ual,’ therefore, was not intended to continue the delinquent
taxes in force against real estate after the statute had barred
a right of action thereon. The lien conferred by the stat-
ute is fixed upon the land itself, and is primary, overriding
all other liens, since a sale thereunder, if duly made, would
extinguish all other claims, and the word ¢ perpetual ’ seems:
to be used in that sense;” and in the syllabus it is said
that it was pot intended to contisue a tax lien in force
after the remedies to enforce it had ceased.” Section 180
of the revenue law provides that “if the owner of any such
certificate shall fail or neglect either to demand a deed
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thereon or to commence an action for the foreclosure of the
same, as provided in the preceding sections, within five
years from the date thereof, the same shall cease to be valid
or of any force whatever, either as against the person hold-
ing or owning the title adverse thereto and all other per-
sons, and as against the state, county, and other municipal
subdivisions thereof.” It seems, therefore, established by
the statute and by the later decisions of this court that the
limitation fixed in the revenue law is not merely a limita-
tion as to the right of action, but it is a limitation upon
the duration of the lien itself, and that upon the expiration
of the period it is not merely the remedy to enforce the
lien which expired, but the lien itself is extinguished ab-
solutely.

The maxim that “He who seeks equity must do equity”
has never been so applied as to justify a court in imposing
arbitrary conditions in order to carry out what, in the in-
dividual opinion of the chancellor, would amount to sub-
stantial justice between the parties. The rule only requires
the plaintiff to do ““equity;” that is, to do what upon
established legal principles he should be required to do.
It has sometimes been applied in cases where the defend-
ant was not in a position to affirmatively seek relief him-
self, but the vast preponderance of authority is that the
maxim should never be applied so as to require that the
plaintiff should perform an act not devolved upon him by
established legal or equitable principles. (See 1 Pomeroy,
Equity Jurisprudence, sec. 385 et seq., and cases there
cited.) In this case the plaintiff in error has not only lost
her remedy to enforce her lien, but has lost the lien itself,
so that there is no charge upon the land which a court can
require to be paid. Moreover, there never was any duty
devolving upon Shaffer to pay the taxes which were paid
by plaintiff in error. He was not the owner of the land
and not chargeable with those taxes, and if she had a claim
upon the land, it was her duty to pay them and not to per-
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mit the land to be subsequently sold and subsequent taxes
to be paid by Shaffer.

AFFIRMED.

STATE OF NEBRASKA V. NERIAH B. KENDALL ET AL.

FILED JANUARY 4,1894. No. 5435.

1. Obstruction of Water-Courses: INFORMATION. An in-
formation sufficiently charges an offense under section 228 of
the Criminal Code, where it charges the erection and keeping
up of a dam in a stream whereby an artificial pond is raised and
stagnant water is produced, whereby the air was, and now is,
corrupted, offensive, and unwholesome, and manifestly injuriouns
to public health and safety.

.2, It is not a fatal defect in an information that it charges
an offense with unnecessary particularity.

3. Where words appear in an information which might
be stricken out, leaving an offense sufficiently charged, and
such words do not tend to negative any of the essential aver-
ments, the state should, upon motion, be permitted to strike out
such words.

4, When an information proves upon trial to be de-
foctive, the trial judge should inquire as to whether probable
cause exists for holding the defendant, and in the exercise of a
sound legal discretion may then either discharge him from cus-
tody or recognize him to answer at the next term of court.

ExcEPTIONS to the decision of the district court for Lan-
easter county, [Tary, J., presiding. Filed by leave of the
supreme court under the provisions of section 515 of the
Criminal Code. .

N. Z. Snell, County Attorney, and Thomas Ryan, for the
state.

Charles O. Whedon, for defendants.
56
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IrvINE, C.

The defendants were informed against for that they,
“on the 18th day of November, 1889, and continuously
from that time until the 15th day of May, 1891, did and
now do unlawfully and injuriously keep up a mill-dam
across a stream of water known as ‘Salt creek,” in said
county and state, and thereby raised and now raise by means
of the keeping up of said mill-dam an artificial pond which
is situated near and adjacent to a common highway and the
dwelling houses of divers persons who occupy the same
with their families; and that the said artificial pond so raised
by said mill-dam as aforesaid produced, and now produces,
stagnant, corrupted, and impure waters, whereby the air in
and around said dwelling houses and highway, and over and
for a long distance around said artificial mill pond and
stream known as ¢ Salt creek,” became, was, and now is cor-.
rupted, infected, offensive, and unwholesome, and mani-
festly injurious to the public health and safety, to the com-
mon nuisance of all the people.” To this information a
plea of not guilty was entered, and upon the trial the de-
fendants objected to the introduction of any testimony for
the reason that the information did not state facts sufficient
to constitute any offense punishable by the laws of the
state. This objection was sustained. Thereupon the state
asked leave to strike from the information the words
“ whereby the air in and around said dwelling houses and
highway over and for a long distance around said artificial
mill pond and stream known as ¢ Salt creek’ became, was,
and now is corrupted, infected, offensive, and unwhole-
some.” This motion was overruled. .Thereupon the state
asked leave to file an amended information, which would
in substance be the same as the original, with the last
words quoted stricken out. This motion was overraled.
Finally, the state asked that the defendants be required to
enter into a recognizance to appear on the first day of the
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next term of court, and not to.depart without leave, and to
abide the further order and judgment of the court. This
motion was also overruled. The court then instructed the
jury to find for the defendants, which was done. The state
brings the case here upon exceptions according to the statute.
The first question presented is as to the sufficiency of the
information. Section 228 of the Criminal Code is as fol-
lows: “If any person shall build, erect, continue, or keep
any dam or other obstruction in any river or stream- of
water in this state and thereby raise an artificial pond or
produce stagnant waters which shall be manifestly injurious
to the public health and safety, every person so offending
shall be fined,” ete. We think that the information state:l
an offense against this statute. The argument is first made
that the information did not state that the pond was mani-
.festly injurious to public health and safety, but that because
of the pond the air became so. This is a clinging to the
bark. By section 251 of the Criminal Code it is provided
that every law upon the subject of crime shall be construed
according to the plain import of the language without re-
gard to the distinction usually made between the construc-
tion of penal laws and laws upon other subjects. The gist
of the offense created by section 228 is the creation or
maintenance of an artificial pond or stagnant waters to the
manifest injury of the public health and safety. The means
by which such waters may become so manifestly injurious
may be varied. Usually in charging a statutory offense it
is sufficient to follow the terms of the statute. The in-
formation would have been sufficient had it charged the
erection of the dam whereby an artfficial pond and stag-
nant waters were created to the mauifest injury of the
public health and safety, without charging the manner in
which public health and safety were affected. It would
be a narrow and indefensible construction of the statute
to say that in order to constitute the offense, the waters
themselves must be directly injurious to public health
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or safety. If such injury results directly or indirectly
from the acts complained of, the offense is complete,
and the averment in the information of the means by
which the waters became so injurious, while it might re-
quire proof according to the averment, did not vitiate the
information, and was to the advantage of the accused rather
than to his prejudice. Section 412 of the Criminal Code
provides that no indictment shall be deemed invalid for any
surplusage or repugnant allegation where there is sufficient
matter alleged to indicate the crime or person charged nor
for any other defect or imperfection which does not tend to
the prejudice of the substantial rights of the defendant
upon the merits. It is next argued that the information
was defective because charging the erection of a mill-dam.
Chapter 57 of the Compiled Statutes provides for the erec-
tion of mill-dams, whence it is said that the erection of s,
mill-dam being a lawful act, section 228 of the Criminal
Code cannot refer to mill-dams. Chapter 57 of the Com-
piled Statutes, referred to, provides for an inquest by a
jury. The jury is required to inquire, among other things,
whether the health of the neighborhood will be injured by
the stagnation of water, and whether such injury can be
prevented; and by section 12 of that chapter the court is
required to refuse permission to build such mill-dam if it
appears that the health of the neighborhood will be affected.
It is not therefore every mill-dam which is lawful, but the
right to construct a mill-dam is subject to this qualification,
among others, that it must not amount to a public nuisance
injurious to health. The provision of the Criminal Code, al-
veady referred to, requiring a reasonable, and forbidding a
striet, construction of penal statutes, requires that we should
apply section 228 of the Criminal Code to mill-dams as
well asto other dams, provided they are manifestly injurious
to public health and safety. We therefore think that the
information charged an' offense and that the court should
have overruled the objection to the evidence. What we
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have already said disposes of the two exceptions. which go
to the overruling by the court of the state’s motion for
leave to strike out the words already referred to, and to
amend the information. We have already said that an in-
formation omitting those words would have been sufficient.
Had they been of such a nature as to negative the other
averments, it is probable that the state ought not to have
been permitted to strike them out, but inasmuch as they
were entirely surplusage, the atate should have had such
leave,

The only other question of importance is the refusal of
the court to require that the defendants should be held to
bail after their objections to the evidence were sustained.
Section 480 of the Criminal Code provides that when it
shall appear at any time before the verdict that a mistake
has been made in charging the proper offense, the accused
shall not be discharged if there appear to be good cause to
detain him in custody, but the court must recognize him
to answer to the offense on the first day of the next term
of said court; and section 481 provides that when a jury
has been impaneled in a case contemplated by the preced-
ing section, such jury may be discharged without prejudice
to the prosecution. The latter section shows that the
former is intended to apply, not only where the defect is
taken advantage of before trial, but that it also applies to
defects objected to upon the trial and before verdict. The
words of section 480, limiting the right to recognize the
defendants to cases where there appears to be good cause to
detain him, show that something is left to the discretion
of the trial court. There is no reason why a defendant
held to answer for a criminal offense should be forever dis-
charged because of a formal defect in the indictment or in-
formation ; and for this reason the trial judge is permitted,
in the exercise 8f a sound legal discretion, either to discharge
the defendant or to recognize him to appear at the next
term of court. He becomesinsuch a case a quasi-examining
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magistrate, In this case no evidence at all affecting the
merits of the case had been received. It would seem that
the court should have proceeded, even had the information
been defective, far enough to ascertain whether there was
probable cause for a prosecution under a proper informa-
tion. Ina case where it appeared that a defective infor-
mation could not be remedied in conformity with evidence
it would undoubtedly be proper for the court to absolutely
discharge the defendant. As there was no evidence re-
ceived in this case we cannot say that the court abused its
discretion. The error lay farther back, to-wit, in excluding
the evidence offered. All that we can do in passing upon
this exception is to say that it becomes the duty of the trial
judge, when an information is found defective, to make in-
quiry as to the probable guilt of the accused of an offense
which might properly be charged against him, and after
such inqiiry, to exercise his discretion as to discharging the
person or holding him to answer at the next term of court.

EXCEPTIONS SUSTAINED.

BapgEr LuMBER COMPANY, APPELLEE, V. WILLMER
Maves AND NEw HampsHIRE FIRE INSURANCE
COMPANY, APPELLANTS, ET AL., APPELLEES.

FILED JANUARY 4, 1894. No. 5056.

1. Bill of Exceptions: REVIEW. Where, upon an inspection of
the bill of exceptions, palpable omissions appear, and the bill is
so illegible and so unsystematically arranged that an intelligent
examination is impracticable, the supreme court will upon re-
view assume that there was evidence sufficient to sustain the
findings of the trial court upon questions of fact.

2. Mechanics’ Liens. Where one supplies lumber to a contractor
for the erection of a building upon land of a third person with
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the understanding between the vendor and vendee that it shall
be used in the construction of such building, and delivers it to
the vendee at a place other than the premises where the build-
ing is constructed, and the vendee there manufactures such ma-
terial into another form and so uses it in constructing such
building, the vendor is in such case entitled to a mechanic’s
lien upon the premises.

3. Time Lien Attaches. As towhether a lien so acquired could
antedate the actnal delivery of the manufactured articles upon
the premises where the building is constructed, quere.

APPEAL from the district court of Lancaster county.
Heard below before Havrz, J.

Lamb, Ricketts & Wilson, for appellants Mayes Bros.:

Persons who furnish lumber and materials to manufact-
urers, to be made up into articles used in the construction
of buildings, cannot obtain liens against the buildings in
which such articles are used. (Great Western Mfg. Co. v.
Hunter, 15 Neb., 32; Pitls v. Bomar, 33 Ga., 96; Foster
v. Dohle, 17 Neb., 631.)

Harwood, Ames & Kelly, for appellant New Hampshire

Fire Insurance Company :

The materials mentioned in the second cause of action
are not the proper subject of a lien. (Horton v. Carlisle, 2
Disney [O.], 184; Arnold v. Budlong, 11 R. L, 561;
Bennett v. Shackford, 11 Allen [Mass.], 444; Choteau v.
Thompson, 2 O. St., 114.)

Charles E. Magoon, for appellee Badger Lumber Com-
pany :

A lien may sometimes be established for work done away -
from the premises if it is done upon articles which are in-
tended for use in the building and are actually used in its
construction. (2 Jones, Liens,sec. 1324; Hinchman v. Gra-
ham, 2 8. & R. [Pa.], 170; Wilson v. Sleeper, 131 Mass.,
177; Dewing v. Congregational Sociely of the North Par-
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ish of Wilbraham, 13 Gray [Mass.], 414; Sweet v. James,
2 R. I, 270; Singerly v. Doerr, 62 Pa. St., 9; Bennett v.
Schackford, 11 Allen [Mass.], 444.)

Lumber furnished for a building with the understanding
that it is to be used in the erection of the building may be
delivered at a carpenter’s shop at a distance from it, and a
lien will attach to the premises for the price of it, although
it is never actually used in the building. (2 Jones, Liens,
sec. 1329; White v. Miller, 18 Pa. St., 52; Singerly v.
Doerr, 62 Pa. St., 9; Presbyterian Church v. Allison, 10 -
Pa. 8t.,413; Odd Fellows’ Hall v. Masser, 24 Pa. St., 507 ;
Hinchman v. Graham, 2 S. & R. [Pa.], 170; Harker v.
Conrad, 12 8. & R. [Pa.], 301; Wallace v. Melchoir, 2
Browne [Pa.], 104.)

Abbott, Selleck & Lane and M. L. Easterday, for other
appellees.

IrviINg, C.

This was an action brought by the Badger Lumber
Company against Willmer Mayes, George D. Mayes, and
a number of other defendants for the purpose of foreclos-
ing a mechanic’s lien upon a lof in the city of Lincoln.
The petition states two causes of action. The first alleges
the sale and delivery by plaintiff to the two Mayeses
between November 16, 1888, and December 13, 1888, of
material for the construction of a building upon the prem-
ises. The second cause of action alleges the sale and de-
livery between August 10 and November 15, 1888, of
lumber and building material toone D. R. McCurdy for the
construction of the same building; this count alleging that
the Mayeses were the owners of the land, and that Me-
Curdy was a contractor with them for the inside finish of
the building, for which it was alleged that the lumber was
furnished. The New Hampshire Fire Insurance Com-
pany, by answer, sets up a mortgage upon the premises,



Vou. 38] JANUARY TERM, 1894, 825

Badger Lumber Co. v. Mayes.

executed by the Mayeses September 11, 1888, and recorded
October 2, 1888 ; and Henry E. Lewis, by answer, sets up

another mortgage dated and recorded upon the same

days. One Korsmeyer and one Noll seem also to have set
up mechanics’ liens upon the premises, although their
pleadings do not appear in the transcript. L. B. Treman
and F. A. Cropsey seem also to have set up mortgages upon
the premises, but their pleadings do not appear in the
transeript. The decree established the lien of the plaintiff
upon its second cause of action, and thelien of Korsmeyer,
as mechanics’ liens of equal priority and senior to all
others, It establishes the liens of the New Hampshire
Fire Insurance Company and Lewis, under their mort-
gages, as of equal priority, and next junior to the me-
chanic’ liens of plaintiff and Korsmeyer; the lien of the
plaintiff upon its first cause of action, and that of Noll,
as mechanics’ liens of equal priority and next in order; and
the liens of Treman and Cropsey as junior to the others;
and ordered foreclosure accordingly. The Mayeses appeal,
and the New Hampshire Fire Insurance Company also
asks that the decree be modified in so far as it establishes
a lien on behalf of the plaintiff, superior to that of its
mortgage.

It appears by inference from the pleadings, and seems to be
conceded in the briefs, that such material as was furnished
by the plaintiff to McCurdy, and which forms the basis of
the second cause of action alleged by plaintiff, consisted of’
lumber delivered not at the premises, but at the planing mill
of MeCurdy, ‘where it is claimed it was worked up into
finishing material for the building. Mayes Brothers, in
support of their pleadings, urge first, that the claim or lien
of plaintiff upon its second cause of action was not filed
within time, and this because the evidence fails to show
any delivery of material within sixty days of the filing;
it being claimed that the single item of the account bring-
ing the furnishing within that time is unsupported by the
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evidence. It isnext claimed that the law does not provide
for any lien for materials furnished at a place other than
where the building is constructed, or for the purpose of be-
ing worked over into other articles in which the original
material is not distingaishable; and, finally, that there was
failure of proof as to the amount and value of the lumber
bought by McCurdy and actually used by him in the con-
struction of this building. We think only the second of
these points is properly presented to us for review. The
bill of exceptions is in such a condition that it is exceed-
ingly difficult, if not absolutely impossible, to ascertain
just what the evidence was, and give it its due force ; and
we frankly state that after a conscientious and laborious
effort to study the case upon this bill, that effort was
abandoned as fruitless. The bill opens with an intelligible
and intelligent stipulation as to certain material facts, and
thereupon follows a record of certain objections and rulings
upon questions and answers appearing in depositions at the
end of the record; then follows the testimony of certain
witnesses, which, from certain objections made, seems to be
testimony in rebuttal. Next comes a group of original
instruments offered in evidence, with no intelligible marks
of identification. Then follows a great mass of testimony,
type written, in all parts trying to the eyes, for the most
part appearing to be a “carbon copy,” in some parts il-
legible, and, in one place at least, showing that a portion
has been omitted. Under the rule established in Dawson
v. Williams, 87 Neb., 1, this palpable omission will be in
itself sufficient reason for not considering any exceptions
based upon the insufficiency of the evidence, But we
think, in addition to this, that some consideration is due to
the court, and that appellants should at least be required to
present to this court a record written in a legible manner
and arranged in such a way that the court may ascertain
upon whose part the different portions of the evidence
were offered, if not the order in which they were received,
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and also without the difculty of solving an enigma de-
termine what evidence was before the trial court,and what
excluded. If the appellants fail to do this, this court
should presume, in matters not clearly appearmg, that there
was evidence justifying the trial court in its findings. We
shall, therefore, presume, for the reasons just stated, that
there was evidence before the trial court justifying its find-
ings upon the controverted issues. It does appear from the
pleadings, and is admitted in the briefs, that the material
furnished by plaintiff, which forms the basis of its second
cause of action, was not delivered where the building was
erected, but at the planing mill of McCurdy, and we are
by this brought to a consideration of the contention that
no lien can be claimed on account of such delivery.

In Great Western Mfg. Co. v. Hunter, 15 Neb., 32, the
court, speaking through CoBs, J., said: “I have no doubt
that under the provisions of our statute then in force, lum-
ber or other building material, sold on general book ac-
count without regard to any particular building, if used by
the purchaser in the erection or reparation of a building
upon land of which he is the owner, the vendor of such
lumber or other building material may have his lien.”
And in Foster v. Dohle, 17 Neb., 631, it was said by
MaxWELL, J.: “This liability of the owner of a building
which is being erected or repaired is not placed on the
ground of a contract made with the owner by the person
performing the labor or furnishing the material; because
usually there is no such contract between them, and when
there is, the right of the party to a lien is unquestioned;
but upon the ground that as the labor or material contrib-
uted to the erection or reparation of the building of which
the owner receives the benefit, the law imposes upon him
the responsibility, for sixty days at least, of seeing that the
claims are paid. * * * So far as it may be necessary
to carry this purpose into effect, the law should be liberally
construed.” In Marrener v, Paxton, 17 Neb., 634, it is
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said: “ We have no doubt that®in a proper case one fur-
nishing materials in good faith for the erection of a build-
ing under an agreement with a contractor for that purpose,
may file a mechanic’s lien upon the structure and the lots
on which it stands, The lien is given, however, not upon
the ground that a contract was made by the owner with
such subcontractor, but because the material so furnished
was used in the erection of the building.” In Irish .
Pheby, 28 Neb., 231, the court, commenting upon Foster
v. Dohle, supra, say that the doctrine is “that the builder
would be liable for such material as was actually put into
the building, and might be held liable for material not ac-
tually put into the building if those furnishing it to the
contractor acted in entire good faith, and the material was
delivered to the material-man at the site of the building.”

In a number of cases the court has stated that the me-
chanic’s lien law of this state should receive a liberal, and
not a strict, construction; and the foregoing authorities, tak-
ing the portions cited along with the questions there under
consideration, lead to the conclusion that the doctrine of a
subcontractor’s lien is not based upon any implied agency
authorizing the contractor to obligate the owner, but upon
an equity raised by the statute from the use of materials
in the construction of a building on behalf of the per-
son furnishing such material. In some cases it is not re-
quired that the subcontractor should show, at least to make
out a prima facie case, that the materials were actually
used in the construction, delivery upon the premises being
deemed prima facie evidence, and held to be notice to
the owner of the furnishing of the material for that pur-
pose. Bat in view of the policy of our law upon the sub-
ject, we see no reason why one furnishing lumber at a
planing mill, to be there worked into shape to put into a
building, where it was intended by the vendor and pur-
chaser that it should be so uséd, and where it has been in
fact g0 used, should not be entitled to a lien as much as if
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he had furnished it upon the premises, and had it there
worked into proper form, the only difference arising upon
the question of notice, which will be hereafter referred to.

We think the law is well stated in 2 Jones, Liens, sec.
1324, as follows: “A lien may sometimes be established
for work done away from the premises if it be done
upon articles which are intended for use in the building,
and are actually used in its construction or repair. In
such case the labor is to all intents and purposes per-
formed in the erection, alteration, or repair of a building
within the terms of the statute. Where, for instance, the
inside finish for a house is sawed, planed, or moulded at a
a mill, or the doors or windows are made at a carpenter
shop, or the iron work is prepared at a blacksmith shop
away from the premises, but really as a part of the work
of construction, and the material upon which such work is
done actually becomes a part of the building, a lien arises
for such labor equally with the labor performed upon the
land on which the house is erected. But it is essential that
such labor be performed under an agreement that the arti-
cles upon which the work is done are to be used in the
construction of the building against which it is sought to
enforce the lien. Thus, if the owner of a planing mill
saws lumber for a builder without any agreement for its
use in any particular building, though the lumber is in fact
used in the construction of a building which the. builder
was erecting at the time under a contract for another per-
son, the mill-owner is not entitled to a lien on such build-

ing.” This reasoning applies to subcontractors as well as
- principal contractors. 'While the authorities are not in
harmony in different states upon many questions arising
under mechanic’s lien laws, this doctrine seems to receive
substantial and reasonable support from the adjudications.
Assuming, therefore, that the evidence justified the trial
court in finding that the complainant furnished this lum-
ber to McCurdy with the understanding that it should be
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used in the construction of this building, and that it was in
fact so used, we think the lien was correctly allowed.
There remains only the question of priorities. It is
probable that in such a case, in a contest between a lienor
and mortgagee, the time when the material in its manufact-
ured form was delivered upon the premises should be con-
sidered the time when the lien attached. So if in this case
the evidence showed that the mortgage of the New Hamp-
shire Fire Insurance Company was executed before any de-
livery of the manufactured material upon the premises, it
would appear unjust to give the plaintiff priority of lien,
although lumber may have been delivered for the purpose
of manufacturing at the planing mill before the mortgage
was made. The notice to subsequent lienors is derived
from the condition of the premises (Henry & Coatsworth
Co. v. Fisherdick, 37 Neb., 207 ; Holmes v. Hutchins, 38
Neb., 601), and it would seem too much to require of a
mortgagee that he should not only take notice of what was
actually going on upon the premises, but should also inves-
tigate as to whether or not materials had been purchased
for an improvemert and had been delivered elsewhere.
But in this case the presumption is that the evidence showed
delivery upon the premises before the mortgages were made,
and we can find no evidence to the contrary. The judg-
ment of the district court is
' AFFIRMED.

Sopr1A W. Davis v. JoEN G. BALLARD ET AL.

FILED JANUARY 4, 1894. No. 5431.

1. A distriet court obtains-jurisdiction of a transitory
action and of the person of the defendant when the defendant
was within the county when the petition was filed and summeons
issued,—the defendant leaving the county, however, before serv-
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ice, and service having been obtained upon an alias summons
issued after his return to the county.

2. Alias Summons. For the purpose of determining the jurisdic-
tion of the court in such a case the issuance of the alias sum-
mons is to be treated as a recommencement of the action.

3. Coffman v. Brandhoeffer, 33 Neb., 279, distinguished.

Error from the district court of Lancaster county.
Tried below before Havy, J.

Talbot & Bryan, for plaintiff in error:

All civil actions in Nebraska other than proceedings in
attachment are commenced with the issuance of the writ of
sumnons which is served on the defendant. The filing of
the petition is not the commencement of the action, and al-
though a petition may remain on file before the time of the
issuance of an alias summons, yet in law the action must
be considered as commenced at the issuance of the summons
which is actually served upon the defendant. (Cropsey v.
Wiggenhorn, 3 Neb., 116 ; Baker v. Sloss, 13 Neb., 231;
Gage County v. Fulton, 16 Neb., 5.)

It is immaterial when the petition was filed. If it is
said that the petition must be refiled at the time of the is-
suance of each summons, then the court must conclude that
the issuance of an alias summons is in law equivalent to
the formal matter of refiling the petition. The jurisdiction
of the court over the person is obtained by the service of
process. (Wells, Jurisdiction, sec. 83 ; Johnson v. Jones, 2
Neb., 136 ; Smelt v. Knapp, 16 Neb., 54 ; Frazier v. Miles,
10 Neb., 113; Aultman v. Cole, 16 Neb., 5.)

Leese & Stewart, contra, cited: Coffman v. Brandhoeffer,
33 Neb.,279; Carlisle v. Corran,2 S. W. Rep. [Tenn.], 26.

Irving, C.

~ On the 10th day of September, 1891, Sophia W. Davis
filed her petition in the district court of Lancaster county
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against John G. Ballard, Caleb Strickler, the First State
Bank of Bertrand, and James A. Ruby, sheriff, to recover
damages for a wrongful attachment of property alleged to
belong to plaintiff, but to have been seized upon a writ di-
rected against a third person, it being alleged that Ruby,
as sheriff, levied the attachment ; that Ballard, as plaintiff,
directed the levy, and that the other defendants rendered
aid and assistance in the act. Upon the same day a sum-
mons was issued, which, upon September 23, was returned
non est tnventus. Upon the 1st day of March, 1892, an
alias summons was issued which, upon March 3, was re-
turned as having been served upon Ballard March 2; the
other defendants not found. Ballard entered a special ap-
pearance and objected to the jurisdiction of the court, first,
because none of the defendants was present in Lancaster
county at the time of the commencement of the action;
second, because the petition was filed September 10, 1891,
and permitted to remain on file until March 1, 1892, when
the alias summons was issued ; third, because the action
was not commenced in the county in which any of the de-
fendants reside or could be summoned. These objections
were sustained and the action dismissed for want of juris-
diction.

The evidence was in the form of affidavits, which are
preserved in the bill of exceptions. The affidavit of John
G. Davis is to the effect that Ballard was in IL.ancaster
county on the 10th of September, when the petition was
filed and the original summons issued, and that he remained
in that county a few days thereafter, but evaded service;
also, that upon March 1, 1892, Ballard was in the county
before the alias summons was issued and at the time of its
issuance. Ballard’s affidavit is that upon September 10,
1891, and for several years prior thereto, he was a resident
of Phelps county, and has ever since resided in that county;
that the other defendants are all residents of Phelps county ;
‘‘that none of the defendants have ever been in Lancaster
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county since the 10th day of September, 1891, and for a
a long time prior thereto, except this affiant, who was tem-
porarily present in Lancaster county on March 1,1892.”
There was no evidence outside of these two affidavits.
Davis’ affidavit is positive in its averment that Ballard
was in Lancaster county upon September 10, when the pe-
tition was filed and original summons issued. Ballard’s
affidavit is equivocal and does not deny this. It is true that
he says that none of the defendants have been in Lancaster
county since the 10th day of September and for a long time
prior thereto, but his language seems to be carefully studied
80 as not to assert that none were in the county upon the 10th
day of September, and the words *“ except this affiant” seem
also to be inserted in the place they occupy for the purpose
of still further guarding this point. It must, therefore, be
taken as established that when the petition was filed and
the original summons issued, Ballard was within the
county and might there at that time have been summoned.
Again, it is admitted that Ballard was in the county on the
1st of March, the day the summons was issued, which was
served upon him on the 2d, and it is averred and not de-
nied that he was there on that day at and prior to the time
when the alias summons was issued. These facts take the
case out of the rule in Cofman v. Brandhoeffer, 33 Neb.,
279. In that case suit was begun in attachment by the
filing of a petition and the issuance of summons, writ of
attachment, and garnishment process April 3. Upon April
25 the summons was returned not served. Prior thereto
a motion to quash was filed. It appeared that the defend-
ant was not in the county when the summons was issued,
but the plaintiff relied upon proof that it was issued upon
information that the defendant was then en roufe to Doug-
las county, and that plaintiff expected and intended that
the summons would be served before the return day. It
was held that upon these facts the court had no jurisdiction.
Section 60 of the Code, providing that such actions “must
57
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be brought in the county in which the defendant, or some of
the defendants, reside or may be summoned,” was construed
as meaning that the suit, if not instituted in the county
where the defendant resides, must be brought in a county
where the defendant was at the time the suit was begun,
and that the summons must be served upon him while in
that county. In other words, it cannot be said that an ac-
tion is properly begun when a petition is filed and sum-
mons issued without the present ability to proceed and
serve the summons. To permit a contrary course would
allow the plaintiff to select his forum, issue summons after
summons, and lie in wait for a chance coming of the de-
fendant. It would open a door to fraud upon the jurisdic-
tion of the court. No such state of affairs exists here and
the reasons do not apply. When the petition was filed and
the original summons issued, Ballard was in Lancaster
county and legally liable to service there. The action was
rightfully commenced in Lancaster county, at that time;
but aside from that consideration the proceedings of March
1, 1892, amounted to a new commencement of the action
at a time when Ballard was in the county, when an action
could rightfully be commenced and when as a matter of
fact it was proceeded with and service obtained. The
mere fact that the petition had remained on file presents
no reason for denying the jurisdiction of the court. It is
clear that had the same petition been taken and refiled
upon March 1, when the alias summons was issued, no
question could be raised. The commencement of an action
depends not only upon filing a petition, but the issuance of
summons, Ior some purposes it is not deemed com-
menced until the summons is served, although after service
the commencement of a suit may relate back to the date of *
the summons. In no caseis an action, where jurisdiction
depends upon actual service, deemed commenced by the
mere filing of a petition unaccompanied by the issuance
of summons. In order that an action should be com-
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menced there must in every case be a petition on file and a
summons issued based upon that petition. Both these es-
sentials existed upon March 1, as soon as the alias sum-
mons was issued. The first summons having proved abor-
tive, the issuance of the alias summons for the purposes of
this case must be deemed the commencement of the action,
and for the reasons stated we think the learned judge erred
in sustaining defendant’s objections. It must be remem-
bered that the only service had was upon Ballard, the
plaintiff in the attachment suit. The acts complained of .
were tortious in their nature, and Ballard might be sued
without joining other tort-feasors. We are not, therefore
to be understood as determining any questions which might
arise in consequence of any action taken for the purpose
of bringing the sheriff into the case by summons issued to
another county and there served upon him.

REVERSED AND REMANDED.

EpwaARD RoOSEWATER v. FRIEDRIEKA PINZENSCHAM.
FiLED JANUARY 16, 1894, No. 6103.

1. Notice of an application for a license to sell intoxi-
cating liguors must be published at least two weeks in a
newspaper published in the county having the largest circula-
tion therein, before any action can be taken on the application.
‘When the notice is inserted in a daily paper, it must be pub-
lished daily for the statutory period.

2. The affidavit of the publisher of a newspaper, accompa-
nying and annexed to such a notice, stating, after giving the
name of the paper, ‘‘ that said newspaper has the largest circula-
tion in Douglas county, and that the printed notice hereto at-
tached was, to his personal knowledge, published daily in the said
daily newspaper from the 15th day of December, 1892, to the 28th
day of December, 1892,” is prima facie evidence of the publica-
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tion of the notice, and that the same was inserted in the proper
newspaper. The affidavit may be impeached by competent evi-
dence.

3. A license board has no authority to designate the newspaper in
which the publication of such notices shall be made.

S

. The statute relating to the publication of notices of
applications for liquor licenses contemplates that the newspaper
in which such notices are to be published must be one having
bona fide subscribers. The circulation of the paper is not to be
determined alone from the number of subscribers in the county,
but from such subscription list and the bona fide average sales of
the publication combined.

5. Whether or not several editions of 8 daily paper are
separate and distinct publications is a question of fact to be de-
termined, from the evidence, by the license board.

6. Notice of application for liquor license. Where the mat-
ter published in each of several editions of a daily paper is not
substantially the same, and each edition has a different head-
ing or name, and is sent to a different set of subscribers, liquor
notices should be inserted in but one edition thereof, and the
circulation of which alone will determine whether the notice was
inserted in the proper paper.

7. Powers of License Board. A license board, on the hearing
of a remonstrance against granting a liquor license, has power to
compel the attendance of witnesses, the production of books and
papers, and to commit for contempt a witness if he persists in
refusing to answer questions, or if he willfully refuses to produce
books and papers before the board.

ERRoRr from the district court of Douglas county. Tried
below before KEYSOR, J.

The opinion contains a statement of the case.

Edward W. Simeral, for plaintiff in error:

The law regards each daily edition as a separate news-
paper. (State v. City of South Omaha, 33 Neb., 876 ; Rus-
sell v. 8t. Paul, M. & M. R. Co., 31 N. W. Rep. [Minn.],
692; Scammon v. City of Chicago, 40 1ll., 146 ; Hull v.
Chicago, B. & . R. Co., 21 Neb., 371.)
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Hall & McCulloch, contra, cited : Fairchild v. Oity of .
Paul, 49 N. W. Rep. [Minn.], 325; Lambert v. Stephen,
29 Neb., 283. /

Norvar, C. J.

This is a proceeding in error to reverse the judgment of
the district court of Douglas county affirming an order of
the board of fire and police commissioners of the city of
Omaha granting a saloon license to defendant in error.
In December, 1892, Friedrieka Pinzenscham filed with the
secretary of the board of fire and police commissioners of
the city of Omaha a petition, signed by the requisite num-
ber of qualified petitioners, praying a license to sell intox-
icating liquors in said city during the year 1893. Notice
of the application in due form was published in all of the
daily editions of the Omaha Daily World-Herald, from
the 15th day of December, 1892, to the 28th day of the
same month, KEdward Rosewater filed with said board a
remonstrance agaiost the issuing of a licence to defendant
in error, on two grounds: First, that the notice of said ap-
plication was not published in the newspaper having the
largest circulation in Douglas county; second, that at the
time said notice was published in the World-Herald the
applicant knew said paper did not have the largest cir-
culation in said county. On. the 12th day of January,
1893, a hearing was had upon the remonstrance, before the
board of fire and police commissioners, and upon consid-
eration of the testimony adduced it was ordered by said
board that the remonstrance be overruled, that the appli-
cant’s bond be approved, and that a license be granted.
The remonstrator prosecuted error to the district court,
where the decision of the board was sustained.

Section 2174 of the Consolidated Statutes (sec. 2, ch. 50,
Comp. Stats.), relating to notice of applications for liquor
licenses, provides that “ no action shall be taken upon said
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application until at least two weeks’ notice of the filing of
the same has been given by publication in a newspaper
published in said county, having the largest circulation
therein, or if no newspaper is published in said county, by
posting written or printed notices of said application in
five of the most public places in the town, precinct, village,
or city in which the business is to be conducted,” ete. The
foregoing provision is mandatory and imperative. Unless
the statutory notice has been given, the license board has
no jurisdiction or power to issue a license. Manifestly
it was the intention of the legislature that the notice should
be published in the newspaper, in case one is published
in the county where the liquors are to be sold, having
the largest bona fide circulation therein. (Lambert v.
Stevens, 29 Neb., 283.) In the case cited it was held, in
effect, that, even though the notice is published in a news-
paper not having the largest circulation, the publication is
sufficient, provided the applicant acted in good faith in the
making of the choice of the paper; and upon a re-exam-
ination of the question, we are satisfied that the rule an-
nounced in the decision alluded to is correct, and should
be followed.

In State v. South Omaha, 33 Neb., 876, it was decided
that a notice of an application for a license to sell intoxi-
cating liquors must be published for two weeks, in each
issue of the paper. Where the paper containing the notice
is a daily, the notice must be published daily; but in case
the paper having the largest circulation in the county is
published weekly, the notice must be published therein in
every issue of such paper for two weeks. In the case at
bar, no question is made as to the form of the notice, nor is
it claimed that the notice was not inserted for the requisite
length of time, but it is insisted by the remonstrator that
the newspaper selected was not a proper one, for the reason
that the World-Herald does not have as large a circulation
in Douglas county as the Omaha Bee. This is the main
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ground, and the only one which we deem necessary to notice, .
upon which a reversal is asked. It might be observed
that the notice given by the defendant in error of her appli-
cation for a license, with proof of publication thereof, was
filed with the license bond before any action was taken upon
this application. A copy of this notice is contained in the
record before us. Accompanying and annexed to the notice
is the affidavit of Guy N. Stephens, the advertising clerk
of the Omaha Daily World-Herald, which states “that said
newspaper has the largest circulation in Douglas county,
and that the printed notice hereto attached was, to his per-
sonal knowledge, published daily in the said daily news-
papers from the 15th day of December, 1892, to the 28th
day of December, 1892.” This affidavit is prima facie
evidence, not only of the publication of the notice, but that
the same was inserted in the newspaper having the largest
circulation in Douglas county. The affidavit, however, is
not conclusive, but may be impeached by competent proof.
(Code, sec. 370.)

Does the evidence in the case disclose that the notice in
question was not published in compliance with the provis-
ions of the statute above quoted, relating to such notices?
Upon the hearing before the board of fire and police com-
missioners there were introduced in evidence, over the ob-
jection of the applicant, the record of a resolution adopted
by said board on the 30th day of October, 1892, requesting
the publishers of the several newspapers in Douglas county
to furnish the board with a sworn statement of the num-
ber of subscribers each had in the county, to the various
editions, during the period beginning August 1, 1892, and
ending October 31, 1892; also the record of the following
proceedings of the board at their meeting held on Novem-
ber 14, 1892:

“The secretary presented affidavits of circulation from
the Omaha World-Herald and from the Omaha Bee as fol-
lows, to-wit: From William H. Dox, city circulator of the
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World-Herald, dated November 7, 1892, showing the av-
erage daily circulation during the period beginning August
1, 1892 and ending October 1, 1892, to be 10,112 copies.
From N. P. Feil, of the Omaha Bee, dated November 7,
1892, showing the average d..iy circulation of the Bee for
three months ending October 31, 1892, to be, Morning Bee,
2,374 copies, and Evening Bee, 8,144 copies (total 10,518).
From G. M. Hitchcock, of the World-Herald, dated No-
vember 14, 1892, showing the circulation of the World-
Herald for the month of October, 1892, as being 10,694.
From N. P. Feil, of the Bee, dated November 14, 1892,
showing the average daily circulation of the Evening Bee
during October as 8,214 copies, and the Morning Bee,
2,522 copies (10,736).

“ Thereupon, upon motion, the following resolution was
adopted, to-wit:

“Resolved, That the board finds from the affidavits filed
by the World-Herald and from the affidavits filed by the
Bee, that the Bee is the newspaper having the largest cir-
culation in the county of Douglas, the two papers above
mentioned being the only two newspapers which have filed
any evidence of circulation,”

The foregoing action of the board was had prior to the
time Pinzenscham filed her petition for a license. We are
unable to find any provision of statute, and our attention has
not been called to any such by counsel, which makes it the
duty of a license board to take testimony and determine
in advance of the filing of an application for a license,
which paper published in the county has the largest circu-
lation therein., The action of the board, therefore, was not
binding upon the applicant, nor was the same admissible
for the purpose of showing which paper, the Omaha Bee or
the World-Herald, had the larger circulation. We do not
understand that counsel for plaintiff in error claims that the
foregoing record of the proceedings of the board was com-
petent evidence on the question of circulation, or that the




VoL. 38] JANUARY TERM, 1894. 841

Rosewater v, Pinzenscham.

same was admitted for that purpose; but rather, since a
copy of the record was served upon defendant in error, it
was admissible as bearing upon the question whether or
not she acted in good faith in the selection of the paper in
which the notice was published. In our view, the validity
of the notice in this case does not depend upon the good
faith, or want thereof, of the defendant in error in the des-
ignation of the paper. Therefore, said record of the pro-
ceedings of the board of fire and police commissioners will
not be further considered.

The determination of the question of fact, namely, which
of the two papers had the larger circulation, involves the
consideration of the evidence. Upon the hearing of the
remonstrance, testimony was introduced for the purpose of
establishing that the notice was not published in the news-
paper contemplated by the statute.

W. H. Doz, being called as a witness for the remon-
strator, testified that he was an employe of the publisher
of the World-Herald; that the average daily circulation of
the World-Herald in Douglas county, for the months of
August and September, 1892, was 10,112; that during the
month of October of that year it was between ten and
eleven thousand; that during a portion of the months
named there were three editions of the paper, viz., morn-
ing, noon, and evening, and for the remainder of the time
there were but two; that the figures given by the witness
covered all the editions, including the paper issued on Sun-
day.

G. M. Hitchcock, business manager of the World- Her-
ald, testified that generally four editions of his paper are
published daily, namely, “ Early Mail” edition, so called for
the Burlington flyer, Morning World- Herald, Noon World-
Herald, and Evening World-Herald ; that subscribers of
the morning and evening editions are rarely the same,
probably twenty-five duplicates; that the noon edition is
not sent to subscribers, but is sold by news-boys. Witness
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declined to state the number of subscribers for the different
editions separately, or the number sold by news-dealers,
but insisted on treating all the editions as one newspaper.
Witness was asked to produce the book containing a list of
subscribers, but he failed to comply with the request.

N. P. Feil, business manager of the Omaha Bee, testi-
fied that during the months of August, September, Octo-
ber, November, and December, 1892, there were three
editions daily, except Sunday, known as Morning World-.
Herald, Noon World-Herald, and Evening World-Herald ;
that the average daily circulation of the Omaha Evening
Bee, for August, September, and October, 1892, six days
in the week, excepting Sunday, on which no evening edi-
tion is published, was 8,144, which is exclusive of returned
papers from news-stands, or railroad papers delivered in
Omaha; that the average circulation of the Evening Bee for
December of the same year was 8,151, and for November,
8,308. Witness further stated that in giving these figures
he relied upon a memorandum made from the books of the
Bee, and that he could not remember the circulation with-
out refreshing his recollection from the books or a memo-
randum. The board also ruled that witness should not
state the circulation of the Morning Bee.

F. M. Youngs, foreman of the press-room of the Omaha
Bee, testified that the number of Evening Bees printed
daily during December, 1892, was between ten and eleven
thousand, of which number about seventy-six or seventy-
eight hundred were delivered daily to Mr. Williams, the
lessee of the city circulation of the paper; that from 250
to 350 Ewvening Bees are delivered by witness daily to the
news-boys; that the usual speed of a Potter press is 9,000
per hour; that the publishers of the World- Herald have
a Potter press, and also a Hoe press.

William Nichol, helper in the press-room of the Bee,
testified that he was familiar with the speed newspapers
are printed on a Potter or web perfecting press, the same
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being the kind used in the printing of the Evening World-
Herald; that such a press will ordinarily print 150 papers
per minute; that on December 22d, 23d, 24th, and 31st,
1892, and on January 2, 1893, witness timed the running
of the press on these dates, during the period the Evening
World- Herald was being printed, and that the length of
time consumed was from forty-seven to fifty minutes, ex-
clusive of stops.

James Ryan testified that it requires about an hour to
print the evening edition of the World-Herald.

Edward Rosewater, president of the Bee Publishing
Company, testified that he had examined the books and
found that the circulation of the Bee was larger in Novem-
ber than in October; that the circulation of the Ewvening
Bee was greater by one hundred in December than it was
in October. Witness declined to give the circulation of
the Morning Bee, but stated that ¢“whenever Mr. Hitch-
cock will come and tell how many papers they print in the
morning, I will tell ours.’

There is considerable more testimony in the record, but
the foregoing is believed to be a fair synopsis of that por-
tion relating to the circulation of the two papers. It will
be noticed that the evidence-in the case is not of the most
conclusive or satisfactory character. Instead of the books,

which show the circulation of the Bee and World-Herald
respectively, being produced on the trial and introduced in
evidence, witnesses were permitted to state what it is
claimed appears on the face of the books. On the one side
the witnesses refused to divulge the circulation of each edi-
tion of the World-Herald, while those for the remonstrator
declined to give the circulation of the Morning Bee. The
books themselves were the best evidence of their contents,
yet they were not required to be produced, nor was any
attempt made to compel the witnesses on either side to
answer many pertinent and proper questions put to them.
Doubtless, this arose from the belief that the license board
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had no authority either to enforce the production of the
books, or to punish witnesses as for contempt for their re-
fusal to testify. This court is, however, unanimously of
the opinion that the board possessed such power. The
proposition is too plain to require discussion or the citation
of authorities in support thereof.

It appears from the proofs in the case that defendant in
error’s notice was inserted in all of the editions of the
World- Herald, and that the aggregate daily circulation in
Douglas county of all of said editions at the time was be-
tween 10,000 and 11,000. The Evening Bee likewise had
at the time of the publication a circulation in the county of
8,150. The contention of the remonstrator is, and we are
asked to so decide, that each edition of the World-Herald
is a separate and distinct newspaper. A newspaper, in the
usual popular acceptation of the word, is a publication is-
sued at regular stated intervals, containing, among other
things, the current news, or the news of the day. (16 Am.
& Eng. Ency. of Law, 490.) In contemplation of the
statute relating to the publication of notices of applications
for liquor licenses, the newspaper in which such notices are
to be published must not only be one having bona fide
subscribers, but the publication must have the largest cir-
culation in the county. By this we do not mean that the
circulation is to be determined alone by the number of .
subscribers residing in the county, but from the subscrip-
tion list and average bona fide sales of the paper in the
county, combined. A paper which is not distributed to
subscribers, but is merely sold to news-boys and news-
dealers for distribution, is not such a publication as the
law requires potices like the one in question shall be in-
serted in. (Scammon v. City of Chicago, 40 Ill., 146.)

Counsel for plaintiff in error cites the case of Hull v.
Chicago, B. & Q. R. Co., 21 Neb., 371, as sustaining his
contention that the several daily editions of the World-
Herald do not constitute one newspaper. In that case, no-
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tice of proceedings to condemn real estate taken for right
of way of a railroad was published in the Dasly State Jour-
nal a portion of the time, and the remainder of the time in
the Weekly State Journal. It was held that the publication
was invalid, for the reason that it was made in two distinct
newspapers, instead of one; in other words, that the
Weekly State Journal was a separate and distinct paper from
the Daily State Journal. There the evidence conclusively
established, and the trial court so found, that although such
papers were published at the same office by the same pro-
prietors, they were sent to different subscribers in different
localities, and were in fact separate and different papers.
There is nothing in the record before us from which we can
say as a matter of fact that each daily edition of the World-
Herald is a separate and distinct publication.

It is said in the brief of remonstrator ¢ that the Morn-
ing World-Herald and Evening World- Herald contain dif-
ferent articles and news items.” This may be true as a
matter of fact, but there is absolutely no proof in the rec-
ord to show whether the matter contained in the various
editions is the same or unlike, If there is such evidence,
we have failed to discover it. True, each edition was issued
by the same publisher and each was sent to a different set
of subscribers, from which we might conjecture, perhaps,
that the several editions did not constitute one newspaper;
yet these facts alone are not sufficient to justify us in so
holding. Whether or not the several editions of a daily
paper are separate and distinct publications is a question of
fact to be determined from the proof, in the first instance,
by the license board. If the matter published in each edi-
tion of a daily paper is not substantially the same, and
each edition has a different heading or name, and is sent to
different subscribers, it would be quite clear that the com-
bined circulation of all cannot be counted, for the purpose
of ascertaining the newspaper in which notices like the one
in question should be published.



846 NEBRASKA REPORTS. [VoL. 38

Rosewater v. Pinzenscham,

* Counsel for defendant in error calls attentjon to the case
of State v. South Omaha, supra, and to the following lan-
guage used by the author of that opinion, viz.: “ Thisno-
tice is to have as wide publicity as possible.”” Again, “The
object of the publication is to give the widest possible pub-
licity to the application, in order that those who consider
the applicant an unfit person to conduct a saloon, may have
an opportunity to remonstrate against the issuing of license.”
The foregoing must be construed with reference to the case
that was there before the court. The question there in-
volved was whether a notice of application for a license to
sell liquors, which is published in a daily paper, must be
published therein continuously each day for two weeks.
The question now under consideration was not before the
court. To give the+language above quoted the meaning
contended for by defendant in error would not only require
that the publication be made in each edition of a newspaper,
daily, weekly, and tri-weekly, as well as in all the news-
papers published in the county. Such was not within the
contemplation of the statute. All that the law requires is
that the notice shall be published in the newspaper having
the largest circulation in the county. If several editions of
a daily paper in fact constitute but one paper, then the no-
tice just be published in each of said editions. If each
edition is a separate and distinct publication, a publication
in one, if the same has the largest circulation in the county,
will be sufficient. But if we regard each edition of the
daily World-Herald as a distinct publication, still the judg-
ment below is right, since the evidence fails to disclose that
any one of such editions, in which the notice was published,
had a smaller circulation than the Evening Bee. The lat-
ter publication may have a larger circulation in Douglas
county than any single edition of the World-Herald, but
if so, the evidence does not show it, owing to the fact that
the record shows the aggregate circulation of the several
editions of the paper merely, and not the circulation of
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each edition separately, TFor the reasons stated the judg-
ment will be
AFFIRMED.

OMAHA & REPUBLICAN VALLEY RainLway CoOMPANY
v. JoHN N. RicKARDS.

FILED JANUARY 16, 1894. No. 5187.

1. Adverse Possession, AN EASEMENT in real estate may be
acquired by open, notorious, peaceable, uninterrupted, adverse
possession for the statutory period of ten years.

‘Where a party enters upon and occupies land under color
of title, such possession is regarded as co-extensive with the en-
tire tract described in the instrument under which such pos-
session is claimed.

3. Hasements: ADVERSE PossEssION. Althongh color of title is
not indispensable to adverse possession, yet where a railroad
company enters upon and takes possesssion of the real estate of
another for a right of way without color of title, such possession
is limited to the land actually occupied; and in such case the
corporation will acquire a right of way of the width, and no
more, which it has so used and occupied for the full period of
limitations.

4, Eminent Domain: PLEADING: DESCRIPTION. In proceed-
ings to condemn land of an individual for the use of a railroad,
the petition must accurately describe the tract affected by the
proceedings. Where the petition describes the land by govern-
ment subdivision, the description is insufficient to authorize the
condemnation of real estate within the limits of an incorporated
city, which real estate has been laid out and platted into lots
and blocks.

ErroR from the district court of Gage county. Tried
below before APPELGET, J.

J. M. Thurston, W. R. Kelly, and E. P. Smith, for plaint-
iff in error.

Rickards & Prout, contra.
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Norvar, C. J.

This is an action of ejectment by John N. Rickards
against the Omaha & Republican Valley Railway Com-
pany to recover possession of a portion of lot 103, in South
Beatrice, an addition to the city of Beatrice. The petition
is in the ordinary form. The defendant answered by a
general denial, and also pleaded the statute of limitations
of ten years. Plaintiff replied, denying each allegation
of new matter contained in the answer. There was a trial
to the court, without the intervention of a jury, which re-
sulted in a finding and judgment for the defendant com-
pany that it has an easement in, and is entitled to the pos-
session of| that part of said lot 103 embraced in the following
description, to-wit: Commencing at the northeast corner of
said lot 103, running thence south 27 feet; thence north-
westerly to a point 56 feet west of the northeast corner of
~ said lot; thence east 56 feet to the place of beginning. The
court further found for the plaintiff for so much of said lot
103 as is described as follows: Beginning at a point 56
feet west of the northeast corner of said lot, running thence
west 43 feet; thence southeasterly to a point in the south
line of said lot, 37 feet west of the southeast corner of said
lot; thence east 37 feet ; thence north 17 feet; thence north-
- easterly to the point of beginning. The defendant prose-
cutes error, alleging that the finding in favor of the plaint-
iff is not sustained by sufficient evidence, and is contrary to
law. The cause was tried upon the following agreed state-
ment of facts:

“ First—The property in controvery is situated within
the limits of the east half northeast quarter of section 4,
town 3, range 6 east of the sixth P. M.

“Second—The legal title to said tract, and the disposi-
tion thereof is shown, so far as the same appears thereon,
by the abstract of the title thereto, hereto annexed, marked
Exhibit ‘A’ and made a part hereof; other proceedings



Vor. 38]  JANUARY TERM, 1894. 849

Omaha & R. V. R. Co. v. Rickards.

and conveyances claimed to affect said property are as be-
low stated.

«Third—The abstract annexed, and its memoranda of
conveyances, and also the statements and memoranda of
other proceedings below written, are to be taken with the
same effect as though the original instruments and pro-
ceedings were themselves hereto annexed.

“ Fourth—The track of the defendant and its road-bed in
fact occupied, when constructed, and still occupies, the fol-
lowing described ground, viz.: Commencing at the north-
east corner of lot No. 103 in South Beatrice, running
thence south 27 feet; thence in a northeasterly direction to a
point 56 feet. west of the northeast curner of said lot; thence
east 66 feet to the place of beginning.

“ Fifth—The Omaha and Republican Valley Railroad
Company was, about the month of September, 1879, a
railroad corporation of this state, and at said time located
its line of railroad over and across the east half northeast
quarter section 4, town 3 north, range 6 east, and by its
line across said land in fact intersected and crossed lots 104,
103, 102, 110, 111, 112, 113, 114, 99, 100, 101, in South
Beatrice, as shown by the plat thereof, referred to in the
"abstract of title hereto annexed, marked Exhibit ‘A.

. «Sixth—That the Omaha & Republican Valley Rail-
road Company finished and completed its line of railroad,
as in this agreement mentioned, on or about January 1,
1880, and has from thence hitherto, it and its successors,
maintained, occupied and operated the same on the line of
its original location.

«Seventh—That about the month of September, 1879,
the Omaha & Republican Valley Railroad Company com- .
menced and instituted certain proceedings in the county
court of Gage county, Nebraska, to obtain a right of way
for its railroad, and for such purpose duly filed its petition
in said court, and that said court duly appointed a com-
mission for such purpose as provided by law; that on or

58
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about November 13, 1879, proof of service of notice on
the South Platte Land Company in said proceeding was
filed in said court, a copy of which is hereto annexed,
marked Exhibit ¢ B’; that afterwards on the 14th day of
November, 1879, said commission filed in said proceed-
ings a report of its doings in the premises, a copy of which
is hereto annexed, marked Exhibit ‘C’; that on Novem-
ber 18, 1879, the said Omaha & Republican Valley Rail-
road Company deposited in said county court the amount
of money awarded by said commission in said proceeding
as stated and awarded in and by said Exhibit ¢C’; that
afterwards, on December 29, 1879, there was filed in said
county court, by said South Platte Land Company, a cer-
tain order for the payment of money, a copy of which,
with its indorsements, is hereto annexed, marked Exhibit
‘D, and made a part hereof; that on January 9, 1880, the
said county court paid out said money on said order and
took a receipt therefor in writing, a copy of which is hereto
annexed, marked Exhibit ‘E,’ and the same is made a part
hereof. Thesaid commissioners so appointed by said county
court were, before the making of the said appraisement and
report set forth in said Exhibit ¢ C;” qualified by taking the
oath prescribed by law, a copy of which is hereto annexed,
marked Exhibit ‘C C,’ and the same is made a part hereof.
The said report and condemnation proceedings above re-
ferred to were all of them recorded in the office of the
county clerk of Gage county, Nebraska, on the 7th day of
January, 1880, at 2 o’clock P. M. of said day, and entered
in the numerical index and recorded in book ‘D’ of Mis-
cellaneous Records, page 125, and following.

“ Eighth—That on the 26th day of December, 1879, the
said South Platte Land Company made, executed, and de-
livered to the said Omaha & Republican Valley Railroad
Company its certain deed, a copy of which is hereto an-
nexed, marked Exhibit ‘F,’ and the same is made a part
hereof.
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“ Ninth—The map or plat hereto annexed, marked Ex-
hibit ‘ G,” made a part hereof, shows the location of the east
half northeast quarter and of South Beatrice as laid out
thereon, and the line of the original location and construc-
tion of said railroad over and through the same, the track
shown thereon crossing near the northeast corner of lot 103
being the line of original location.

“Tenth—The heavy white line on said map shows the
line which defendant and its predecessor claims and has
claimed as its exterior boundary lines under said condem-
nation proceedings and the said deed to the Omaha & Re-
publican Valley Railroad Company, the particular premiscs
within lot 103 so claimed by it being described as follows:
Commencing at the northeast corner of lot 103, running
thence west on north line of said lot 99 feet; thence south-
easterly to a point in the south line of said lot, 37 feet west
of the southeast corner thereof; thence east 37 feet; thence
north 44 feet to the place of beginning.

¢ Eleventh—The Omaha & Republican Valley Railway
Company is a railroad corporation of the state of Nebraska,
and is the successor to the Omaha & Republican Valley
Railroad Company, and as such successor is vested with all
the property, rights, and franchises of the said Omaha &
Republican Valley Railroad Company.

“Twelfth—The said Omaha & Republican Valley Rail-
road Company and its successor, this defendant, have been
in the open, notorious, exclusive, and adverse actual pos-
session of its said track and road-bed as a railroad, as con-
structed on its said line of original location, for more than
ten years before the commencement of this suit.

“Thirteenth—The premises in the vicinity of the said
railroad in the years 1879 and 1880, when said railroad
was built over and across the said east half northeast quar-
ter, were vacant and uninclosed lands or lots. The plat of
South Beatrice had before that time been made and recorded,
but the ground was vacant, uninclosed, and unoccupied.
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“ Fourteenth—It is agreed that on August 24, 1877, the
following streets and parts of streets, as shown on Exhibit
‘G, were duly vacated, to-wit: Fifth, Sixth, Seventh, and
Eighth, from the south line of South Beatrice to the south
line of Perkins street, Ames street west of the center of
Fourth street, also Fourth street, all except the east half of
said street, lying north_of the south line of Perkins street;
and afterwards, on April 26, 1879, a strip extending from
the south line of Perkins street southwards was dedicated
to the public, which strip was located on what was once the
east half of Fifth street, before its vacation.”

The abstract of title, which is attached to the foregoing

-stipulation as an exhibit, shows a complete and perfect chain
of title to the entire premises in controversy, by patent from
the United States government to one John L. Carson, and
from Carson, through other parties, to plaintiff. The rail-
road company claims title to the real estate mentioned in
the petition by reason of adverse possession. The portion
of said lot 103 desecribed in the fourth paragraph of the
stipulation is occupied by the road-bed and track of plaint-
iff in error, and it having been in the open, notorious, ex-
clusive, adverse, actual possession thereof for more than
ten years prior to the bringing of this suit, the corpora-
tion thereby acquired an easement therein, and was en-
titled to said strip of ground. The trial court having
given the defendant below judgment for that portion of the
lot, it is no longer involved in the case.

The controlling, and we may say the only, question pre-
sented for our consideration and decision is this: Did the
railroad company acquire title to any portion of said lot
which the trial court found belonged to Rickards, and which
adjoins on the south the strip actually used and occupied
by the road-bed and track of the corporation? As we
have said, plaintiff in error claims the land in dispute by
adverse possession. While the railcoad company has been
in the exclusive occupancy, for the statutory period, of the
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strip used for the road-bed and track, there is nothing in
the agreed statement of facts to show that it has been in
possession of, or exercised any acts of ownership over, any
other portion of said lot 103. The premises, when the
road was constructed, were vacant, uninclosed, and unoceu-
pied. There is no claim ‘that the Omaha & Republican
Valley Railroad Company, or its successor, plaintiff in
error, has ever inclosed the land in dispute with a fence,
or that when the road was located, or at any other time,
it staked out the width of its right of way across lot 103.
So far as this record discloses, the company has never used
any portion of the lot for its right of way, except the strip
which was awarded it by the district court. The presump-
tion of law is always in favor of the owner of the record
title, and the burden of proving adverse possession rests
upon the party relying thereon. It did not devolve upon
plaintiff below to establish that he and his grantors have
been in the actual occupancy of the premises during the
statutory period.

Counsel for the railroad company call attention to the
tenth paragraph of the stipulation of the parties above
mentioned, which reads: “ The heavy white line on said map
shows the line which defendant and its predecessor claims
and has claimed as its exterior boundary lines,” etc. There
can be no doubt that it is established that the company has
ever claimed its right of way, where the road crosses lot
103, consisted of a strip of land 100 feet in width, being
50 feet on each side of the center line of its road-bed, and
the land here demanded is within such limits; but it does
not necessarily follow that the plaintiff in error, or its pre-
decessor, has held adverse possession of the ground next
south of the twenty-seven feet which has been occupied by
its track and road-bed. Whether the adverse possession
of the twenty-seven feet constituted a similar possession of
the whole fifty feet south of the center of its track depends
upon whether its occupancy has been under color of title.
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There is a marked distinction between a possession acquired
under a claim of right or color of title, and where possession
of land is taken and held by a mere usurper or intruder.
Where a party’s occupancy is under a color of title, his pos-
session is regarded as being co-extensive with the entire
tract described in the instrument under which possession is
claimed. On the other hand, where one enters without color
of title, his possession is confined to the land actually occu-
pied. TItis firmly settled in this state that while color of title
is not indispensable to adverse possession, yet, when the
occupancy is without color of title, possession is limited to
the land actually occupied. (Gatling v. Lane, 17 Neb., 80;
Haywood v. Thomas, 17 Neb., 237.): The rule stated ap-
plies to corporations and individuals alike.

Did the railroad company take possession of any part of
lot 103, and hold and occupy the same under and by virtue
of a color of title? Neither the condemnation proceedings
mentioned in the seventh paragraph of the stipulation, nor
the deed referred to in the eighth paragraph, conferred any
authority upon the company to take possession of, and con-
struct its road over, lot 103, as we shall proceed to show.
In the condemnation proceedings, no reference is made to
lot 103, in South Beatrice, or any other lot. The real es-
tate in the notice of condemnation of right of way, and in
the report of the commissioners appointed by the county
judge of Gage county to appraise and assess the damages
caused by the location of the railroad, is described as the
east half of the northeast quarter of section 4, township 3
north, range 6 east. It appears from the abstract of title
that the northeast quarter of the northeast quarter of said
section 4, in June, 1872, was platted by the owner thereof
as South Beatrice, which plat was duly recorded. on the
12th day of the same month. The condemnation proceed-
ings were not commenced until more than seven years there-
after, and, at the time they were instituted and the railroad
was located and constructed, the real estate in controversy
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was within the limits of an addition to the city of Beatrice.
The description of the property in the condemnation papers
was insufficient to include lands which had theretofore been
laid out and platted into lots and streets ; therefore, by the
proceedings to condemn, the railroad eompany acquired no
right of way over lots in South Beatrice. And this is the
construction placed upon the condemnation proceedings by
the railroad company, for on the 26th day of December,
1879, in consideration of $750, it procured a deed from the
South Platte Land Company, the owner of the lots in South
Beatrice, for right of way, a strip fifty feet wide on each
side of the center of its railroad track as then located through
lots 99, 100, 101, 102, 110, 111, 112, 113, and 114, in
South Beatrice. If the railroad company acquired a right
to pass over the foregoing mentioned lots under the law of
eminent domain, there was no becessity of its afterwards
obtaining the deed alluded to. This deed was insufficient
to create a color of title to the premises in litigation, for
the obvious reason that lot 103, of which they form a part,
is not mentioned in the conveyance. For some cause or
other, not disclosed by the record, this lot was not included
in the descrintion therein. TFrom the fact that in the no-
tice of condemnation, as well as in the report of the com-
missioners appointed to assess the damages, the lund sought
to be acquired for right of way is described as being “a
strip of ground 100 feet in width upon the line as located,”
it cannot be inferred that the railroad company claimed or
occupied a strip that wide where its track passes over lot
103. A right of way of a railroad is generally 100 feet
wide, and probably, where real estate is sought to be appro-
priated for that purpose by the power of eminent domain,
and the width required for right of way is not specified in
the proceedings, or where a deed conveys to a railroad
company a right of way over a particular tract of land,
and no mention is made in the conveyance of the width of
the land conveyed, it might be held that the customary or
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usual right of way was acquired. Some of the authorities
cited by plaintiff in error go to that extent; but it requires
no argument to show that such decisions have no applica-
tion here, since the railroad company entered upon and con-
structed its road across the lot in question without authority
so to do from the owner, and without complying with the
statute which confers upon a railroad company the power
to appropriate lands for right of way against the consent
of the owner. Where a railroad company enters upon land
without any pretense of title, in the absence of a designa-
tion of boundaries, there is no presumption that the corpo-
ration has appropriated for its right of way a strip of the
usual width, or all that the statute allows it to take for that
purpose.

Attention has been called to the statute of this state re-
lating to eminent domain. 'We cannot conceive that it has
any bearing upon the subject under discussion. As we
have already shown, the railroad company acquired no right
to cross lot 103 by the condemnation proceedings. Again,
the statute does not fix the exact width of a railroad right
of way, but, on the other hand, it expressly provides that
“the lands held, taken, and appropriated, otherwise than by
the consent of the owner, shall not exceed 200 feet in
width, except for wood and water stations and depot
grounds, unless where greater width is necessary for exca-
vations, embankments, or depositing waste earth.” The
legislature has specified the maximum width, merely, where
land is appropriated for a right of way against the consent
of the owner, and this court has held that the right is re-
stricted to so much real estate as is essential for the location,
construction, and convenient use of the road. (Forney v.
Fremont, E. & M. V. R. Co., 23 Neb., 465.) It must be
presumed, in the absence of a showing to the contrary, that
the portion of lot 103, which has been actually used and
occupied by the railroad company for the past ten years,
was all that was reasonably necessary to the convenient and
proper use and maintenance of the railway.
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The principal authority on which counsel for plaintiff in
error rely is Hargis v. Kansas City, C. & 8. B. Co.,100
Mo., 210. That was a case where a land owner verbally
agreed to donate and convey to the railroad company the
usual right of way across his land, and in pursuance thereof
the company entered upon the land and staked off a right
of way of the customary width of 100 feet, and constructed
its road thereon, but exercised actual and exclusive posses-
sion of only 25 feet along the center of the strip, under a
claim and color of title to the whole 100 feet. It was held
that such possession for the necessary length of time gave
the company a title, under the statute of limitations, for the
strip of 100 feet in width. We find no fault with that de-
cision, but it is clearly inapplicable to the facts of the case
at bar. There the corporation entered upon and occupied
the land under a license given by the owner, and the
boundary of the right of way was marked by stakes. The
parol agreement to convey was sufficient to constitute a
good color of title (Niles v. Davis, 60 Miss., 750 ; MeClel-
lan v. Kellogg, 17 111, 498; Teabout v. Daniels, 38 Ia.,
168 ; Rannels v. Rannels, 52 Mo., 108); and the actual
possession of a portion of the strip under a claim and color
of title to the whole was constructive possession of the en-
tire 100 feet. In the case we are considering, there was no
designation of the boundaries of the 100 feet now claimed
as a right of way, nor did the railroad company enter under
a license, parol or otherwise, from the owner of the lot. It
took possession without a shadow or claim of right, therefore
such possession is limited to that portion of the lot actually
occupied by the company. It is not deemed necessary to
refer to the other cases cited in the brief of counsel for
plaintiff in error. Weare of the opinion that, for the rea-
sons already stated, the judgment of the district court is
right, and it is

AFFIRMED.
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Hartwia CArsTENS v. W. G. McDONALD.
FILED JANUARY 16, 1894. No. 5474.

1. Breach of Contract: CHECK AS EVIDENCE. Defendant con-
tracted to sell and deliver to plaintiff in a reasonable time a o
quantity of corn, $50 of the purchase price being paid at the time
by the check of the purchaser. A memorandum of the transac-
tion between the parties, stating the number of bushels and price
per bushel, was made by plaintiff at the time, on the face of the
check,in the presence of the defendant. In an action against
the seller for a breach of the contract, it was keld that the check
was competent evidence.

2. Action for Damages for Breach of Contract: WHEN Ac-
- CRUES. A mere declaration by a party to a contract, before per-
formance is due, that he does not intend to comply with the
terms of his agreement, will not constitute a breach so as to au-
thorize the other party to maintain an action for damages before

the time fixed for performance has elapsed.

3. Instructions: HArRMLESS ERROR: REVIEW. The giving of an
erroneous instruction, where it does not have the tendency to
confuse and mislead the jury, is not sufficient cause for reversing
the judgment.

4. : : . Where a jury has been fully instructed
on agiven point, it is wholly unnecessary to give another instruc-
tion covering the subject, and to do so may be sufficient cause
for reversal; but it will not have that effect where it is clear that
the jury were not thereby misled.

Error from the district court of Pierce county, Tried
below before PowEgrs, J.

J. B. Smith, for plaintiff in error.
Douglas Cones, contra.

Norvar, C. J.

This action was brought in the court below by W. G.
McDonald against Hartwig Carstens, to recover damages
for an alleged breach of an executory contract for the sale
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of corn. There was a verdict and judgment in plaintiff’s
favor for $6.25, and defendant prosecutes error to this court.

Defendant in error is in the stock business in Pierce
county, and plaintiff in error is engaged in farming in said
county. The proof shows that on the 7th day of Novem-
ber, 1890, McDonald went to Carstens’ farm for the pur-
pose of buying the latter’s crop of corn, and, after some
negotiations between the parties upon the subject, Carstens
finally agreed to sell, and deliver in a reasonable time a
quantity of corn at the agreed price of thirty-five cents per
bushel. TFifty dollars of the purchase price was paid at the
time by McDonald giving his check on the bank for that
sum, and the purchaser agreed to pay the balance upon the
delivery of the corn. One hundred and forty-one bushels
and a half of corn, and no more, were delivered upon the
contract early in December, 1890. Carstens informed de-
fendant he would deliver enough more to make 600 bushels,
to which McDonald replied that he would not receive the
same, unless he would deliver 1,000 bushels. The dispute
on the trial was as to the quantity of corn sold. Plaintiff
below claims that he purchased 1,000 bushels, while Cars-
tens insists that no definite number of bushels was men-
tioned at the time the contract was made, but that the
agreement covered merely his yellow corn,—that which had
been gathered and piled on the ground, as well as the por-
tion then in the field ungathered. The total amount of
the yellow corn was afterwards ascertained to be about 600
bushels. ‘

The first assignment in the petition in error is based
upon the admission in evidence of the check above men-
tioned, of which the following is a copy:

“PrercE, NEs., Nov. 7, 1890. No. .
“The Farmers & Merchants State Bank, pay to Hartwig
Carstens, or order, ($50) fifty dollars.
“35¢. per bushel for 1,000 bus, corn.
“W. G. McDo~NALD,”

°
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The ground of objection to the introduction of the in-
strument, as stated in the record, is “that it is admitted by
the defendant, Mr. Carstens, that he received the $50 as
part payment, and that is all this check can be used for.”
Had this check been offered for the purpose of proving
payment, the error in the introduction thereof, if any,
would have been without prejudice, since the payment of
the $50 is admitted by the defendant’s answer; but the
writing was not pnt in evidence for such purpose, but to
corroborate the testimony of the plaintiff below as to the
quantity of corn purchased. It will be noticed that on the
face of the check appear the words “385c. per bushel for
1,000 bus. corn.” They were made by the drawer of the
check.' True, there is a dispute in the testimony as to the
precise time they were written, but according to the testi-
mony of plaintiff in error, which is not contradicted by
any other witness, they were, at least, on the instrument
when plaintiff received the money thereon from the bank,
and he knew they were there at that time. According to
the testimony of defendant in error, they were written by
himself in the presence of Mr, Carstens at the time the
contract was entered into, and prior to the delivery of the
check, as a memorandum of the agreement. We think it
competent evidence of the transaction as against plaintiff
in error. :

Another ground urged for a reversal is that the verdict
is not sustained by sufficient evidence. There is a sharp
conflict in the testimony relating to the number of bushels
of corn sold. As to the other matter there is little dispute.
We do not think the weight of the evidence is so clear and
decided against the contention of the plaintiff below as to
call for a reversal of the judgment. If the agreement was
that Carstens should deliver 1,000 bushels of corn, as there
is abundant evidence in the record to show, and which the
jury found to be true, then the contract was broken by
plaintiff in error.
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The court charged the jury, in the seventh paragraph of
the instructions given on its own motion, that “a breach of
a contract occurs when one of the parties to it refuses and
declines to carry out its terms, and the other party to such
contract may then treat it as broken; and in this case, if
the defendant, after making the contract, and before the
time of furnishing all of the corn expired, refused to de-
liver more, or placed himself in a condition that he could
not perform the contract, the plaintiff was then justified in
treating the contract as broken by the defendant, and pro-
ceeding to enforce a recovery of its breach.” Asa legal
proposition, the foregoing is inaccurate. A mere declara-
tion by a party to a contract that he does not intend to
carry out the terms thereof before performance is due, will
not constitute a breach, so as to authorize the other-to at
once maintain an action; for the party, at any time before
the period fixed for performance, has the right to recant and
comply with his agreement; but if he fails to withdraw
his declaration before the time comes for performance, it
will excuse the default of the other party.” (Daniels v. New-
ton, 114 Mass., 530.) Plaintiff in error could not have
been prejudiced by the giving of the instruction complained
of, inasmuch as the suit was not instituted until after the
time for performance had elapsed, and there is no claim
that plaintiff in error ever offered to comply with the agree-
ment set up in the petition. On the contrary, the defendant
below, both in his answer and in his evidence, denies the
making of said contract, and he contested ‘the cause in the
court below through the entire trial, upon that theory.
The jury therefore could not have been misled by the
charge. The giving of an erroneous instruction, when it
does not have the tendency to confuse and mislead the jury,
is not sufficient reason for vacating the judgment and
granting a new trial.

" Exception is taken to instruction No. 10, which reads as
follows: “If you find for the plaintiff, you will then de-
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termine the damage he has sustained, which will be the
difference between the agreed price of corn and its market
price at the time it should have been delivered under the
contract for the number of bushels offered, viz., 600, and
render your verdict accordingly.” The objection urged
against the instruction is that, as the substance of it had
already been given in the fifth paragraph of the charge,
undue prominence was thereby called to the subject. It
is useless to give an instruction where the substance of it
has once been given, and to do so may be sufficient ground
for reversal; but it will not have that effect where it ap-
pears that the jury were not thereby misled or confused.
(Seabrock v. Fedawa, 30 Neb., 424.) In the case at bar
plaintiff in error has no just cause to complain of the
amount of damages. In no view of ‘the testimony would
the jury have been warranted in returning a verdict for the
plaintiff below for a smaller sum.

The defendant requested the court to charge the jury not
to take into consideration the memorandum on the check,
which request was refused. What has been said by us on
the introduction of the check disposes of the request to
charge. There is no reversible error in the record, and the
judgment is

AFFIRMED.

JaMEs P. PaLiN v. STATE oF NEBRASKA.
FILED JANUARY 16, 1894. No. 5995.

1. Rape: EVIDENCE. On a trial of an information for an assault
with intent to commit a rape, it is not necessary to prove the
commission of the offense on the particular day named in the
ipformation, provided the same be within the time limited by
statute for the prosecution of the offense.
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As a general rule, it is incompetent for the state
in a criminal prosecution to prove that the prisoner at some
other time committed an offense similar to the one with which
he stands charged. This rule has its exceptions; but whether
the crime of rape, or an assault with intent to commit that of-
fense, falls within the rule or its exceptions, is not decided.

3. Criminal Law: PRoOOF OF DistiNcT CRIMES: PRACTICE.
Where a single crime is charged in an information, and the state
on the trial, for the purpose of proving the offense alleged, in-
troduces testimony tending to prove similar, but distinct crimes,
the proper practice is for the accused to move the court 1o re-
quire the prosecutor to elect on which transaction he will rely
for a conviction.

4. The word “abuse,” in the sense it is used in section 12 of the
Criminal Code, is synonymous with *‘ravish.”

5. Criminal Law: PRESUMPTION OF INNOCENCE: REASONABLE
Dousr. In a criminal prosecution the-court instructed the
jury, in substance, that the law presumed the accused innocent
of the crime charged, and that such presumption continued un-
til his guilt should be established by competent evidence beyond
# reasonable doubt. Held, Sufficient to apprise the jury that
their verdict must be based upon the evidence in the case alone,
and that it was not error to refuse an instruction that *‘ the in-
formation in this case is of itself a mere accusation or charge
against the defendant, and is not, of itself, any evidence of the
defendant’s guilt; and no juror in this case should permit him-
self to be, to any extent, influenced against the defendant be-
cause or on account of the information in this case; thaf your
personal opinion as to facts not proven cannot properlsr be con-
sidered as the basis of your verdict. You may believe as men
that certain facts exist, but as jarors you can only act upon evi-
dence introduced upon the trial, and from that alone you must
form your verdict, unaided, unassisted, and uninfluenced by
any opinion or presumption not formed upon the testimony.’’

6. Argument in Absence of Court: MISCONDUCT OF ATTOR-
NEY. On the trial of a criminal cause the county attorney made
a portion of his closing address to the jury while the trial judge
was absent from the court room, and in said address said prose-
cutor, over the objection of the accused, misquoted the testi-
mony in a material matter, to which counsel for the prisoner at
the time objected, but, owing to the said absence of the judge,
no ruling was had tl.ieteon. Held, Such error as demanded a
reversal. y
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ERRor to the district court for Lancaster county. Tried
below before TiBETS, J.

W. B. Comstock and Reese & Qilkeson, for plaintiff in
error.

George H. Hastings, Attorney General, for the state.

Norvar, C. J,

At the September term, 1892, of the district court of
Lancaster county, an information was filed by the county
attorney, charging the plaintiff in error, on the 11th day
of July, 1892, with assaulting one Maud Shaffer, a female
child of the age of six years, with the felonious intent to
carnally know and -abuse her with her consent. Upon the
trial the jury returned a verdict of guilty against the plaint-
iff in error, whereupon his counsel filed a motion for a
new trial, which was overruled by the court, and an excep-
tion taken. Thereupon plaintiff in error was sentenced
to confinement in the penitentiary for the term of four
years.

The first assignment of error is based upon the ruling of
the trial court on the admission of testimony. It appears
that the prosecution was permitted to proye by the witness
McGrew, over the objection of the defendant, that the ac-
cused, on the Friday preceding the 11th day of July, 1892,
committed an assault upon the child Maud Shaffer with
the intent to ravish her. It is insisted that said testimony
tended to prove a similar, but a separate and distinct of-
fense from the one with which the accused was charged in
the information, and was therefore reversible error. This
court in numerous cases has held that in criminal prosecu-
tions, except in cases where it is necessary to show guilty
knowledge, it is incompetent for the state to prove that the
prisoner, at another time and place, committed an offense
similar to the one with which he stands charged. (Smith v.
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State, 17 Neb., 358; Cowan v. State, 22 Neb., 519; Berg-
hoff v. State, 25 Neb., 213.) Such, undoubtedly, is the
general rule, but whether the principle should be applied
in a prosecution for rape, or an assault with intent to com-
mit that crime, is not so clear. In the case of Parkinson
v. People, 25 N. E. Rep.[Ill.], 764, it was ruled that, on
a trial for rape, proof of two acts of rape committed by the
prisoner on the prosecuting witness on different days is in-
admissible. The following authorities hold that the ad-
mission of such evidence, in prosecutions like the one at
bar, i$ not reversible error, but is cormpetent for the pur-
pose of showing the intent with which the assault charged
was committed : Sharp v. State, 15 Tex. App., 171; Will-
iams v. State, 8 Humph. [Tenn.], 585; Commonwealth v.
Lahey, 14 Gray [Mass.], 91; Commonwealth v. Nichols, 114 .
Mass., 285; State v. Wallace, 9 N. H., 515; State v. Mar-
vin, 35 N. H., 22; State ». Knapp, 45 N. H., 156 ; Law-
son v. State, 20 Ala., 65; People v. Jenness, 5 Mich., 305.
As we view the record, it is not necessary for us to now de-
cide between the conflicting authorities. The testimony of
the witness McGrew was objected to on the ground “that
they have charged this man with an offense committed on a
certain day, and now they are attempting to prove a differ-
ent crime.” The acts proved by the witness tended to es-
tablish the identical crime laid infthe information, although
they occurred prior to July 11, 1892, which is the day the
information alleges that the offense was committed. The
allegation in the information as to the time the crime was
committed is not material. The state was not required to
prove that the transaction occurred on the day alleged, but
it was sufficient, if proven to have been committed within
the time limited by statute for the prosecution of the of-
fense. (Yeoman v. State, 21 Neb., 171.) True, the state
introduced evidence of two distinct attempts of improper
familiarities on the part of the plaintiff in error with the
child, one on the date named in the information, and the
59
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other on the Friday preceding. The testimony of the acts
committed on July 11th was the last introduced on the trial
and was received without any objection being interposed
thereto by the plaintiff in error. Had the acts occurring
on July 11th been first proved, possibly the state would
have been required to confine its evidence to the transaction
occurring on that day; at least the defendant would then
have been in a position to raise the question in this court
whether or not the evidence of what took place on Friday
was admissible. Where an information charges a single
crime, and on the trial the state, for the purpose of proving
the act charged, introduces evidence tending to establish
similar, but separate and distinct offenses, the proper prac-
tice is for the defendant to move the court to require the
prosecutor to elect on which transaction he will claim a
verdict. (Maxwell, Crim. Proc., 517; State v. Crimmins, 31
Kan., 376 ; State v. Chicago, M. & St. P. R. Cb., 77 Ia.,
442.) No motion to elect was made in the case at bar.

It is further contended that the court erred in giving in-
struction No. 5, which reads as follows: “The informa-
tion charges the defendant with an assault with an intent
to commit rape. You are instructed that the attempt con-
templated in this charge must be manifested by acts which
would end in the consummation of the particular offense
but for the intervention of circumstances independent of
the will of the accused; and although you find from the
evidence that the defendant did, at the time charged in the
information, take hold of the said Maud Shaffer, expose
her private parts, and make an indecent exposure of his own
person, yet if he desisted in his attempts to have sexual
intercourse or abuse her, upon his own volition, without the
intervention of circumstances independent of his own will,
the law would presume that he did not intend to carnally
kuoow or abuse said Maud Shaffer ; but, on the other hand,
if you should find from the evidence, and beyond a reason-
able doubt, that the defendant proceeded in efforts to car-
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nally know or abuse the said Maud Shaffer, and desisted
therefrom by reason of some intervening circumstance not
dependent upon his own will, or by the intervention of
some third party, then the law would presume that he did
intend to carnally know or abuse the child in question; and
this would be true even though you should believe from the
evidence that sexual intercourse between the defendant and
the said Maud Shaffer would be impossible, and that the
only physical possibility in the attempt at sexual inter-
course was to place the genital organs of the defendaunt in
contact with the genital organs of the said child.” The
contention of plaintiff in error is, that the use of the word
“abuse” in the instruction renders it erroneous and mis-
leading. Section 12 of the Criminal Code provides that
“If any person shall have carnal knowledge of any other
woman, or female child, than his daughter or sister, as afore-
said, forcibly and against her will; or if any male person,
of the age of eighteen years or upwards, shall carnally
know or abuse any female child under the age of fifteen
years, with her consent, every such person so offending shall
be deemed guilty of a rape, and shall be imprisoned in the
penitentiary not more than twenty nor less than three years.”
It will be noted that the section quoted above uses the
words “ carnally know or abuse,” and the instruction fol-
lows the language of the statute in that particular. The
jury could not have inferred from the language of the court
that they might find the prisoner guilty of the offense
charged, even though they believed he did not intend to
have sexual intercourse with Maud Shaffer. Webster de-
fines the verb “abuse” thus: “to violate; to ravish;”
and the noun “abuse” the same authority defines as “Vio-
lation; rape; as abuse of a female child.” The jury
doubtless understood that, unless the defendant attemptel
to have illicit intercourse or connection with the prosecu-
trix, there could be no conviction of an assault with intent
to commit a rape.
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Error is assigned because the court refused the following
instruction requested by counsel for the prisoner:

“1. The mere verbal solicitation of a female child un-
der the age of consent to permit sexual intercourse is not
an attempt to commit rape, as the evil purpose, so long as
it exists in contemplation only, is not within these provis-
ions of the law. The attempt contemplated by the statute
must be manifested by acts which would end in the consum-
mation of the particular offense but for the intervention
of circumstances independent of the will of the ‘accused;
and although you find from the evidence that the defend-
ant did, at the time charged in the information, take hold
of the said Maud Shaffer, and expose her private parts,
and make an indecent exposure of his own person, yet if
he desisted without having sexual intercourse with the said
Maud Shaffer, and such desistance was caused by the de-
fendant’s own volition, and without the intervention of
circumstances independent of the will of the defendant, the
law presumes that the defendant did not intend to have
sexual intercourse with the said Maud Shaffer, and your
verdict should be an acquittal of the crime as charged in
the information, but the defendant might be guilty of an
assault, or assault and battery.”

The above request to charge was fully covered by the
fifth instruction given by the court on its own motion;
. therefore, it was not error to refuse said request. (Olive v.
State, 11 Neb., 1.)

Complaint is also made of the refusal of the court to
give to the jury the defendant’s instructions 2 and 3, which
read : 4

“2. The jury are further instructed that the information
in this case is of itself a mere accusation or charge against
* the defendant, and is not, of itself, any evidence of the de-
fendant’s guilt; and no juror in this case should permit
himself to be to any extent influenced against the defend-
ant because or on account of the information in this case.
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“3. Your personal opinions as to facts not proven can-
not properly be considered as the basis of your verdict.
You may believe as men that certain facts exist, but as
jurors you can only act upon evidence introduced upon
the trial, and from that, and that alone, you must form
your verdict, unaided, unassisted, and uninfluenced by any
opinion or presumption not formed upon the testimony.”

It is true that a criminal information is no evidence of
the guilt of the accused; but it was not necessary to so
charge the jury in this case, nor was it error to refuse de-
fendant’s third request to charge, since the court in its in-
structions told the jury repeatedly, in substance, that the
law presumes the defendant is not guilty of the crime
charged in the information, and that this presumption of
innocence continues until his guilt is established by com-
petent evidence beyond a reasonable doubt. The jury knew
from the charge of the court that their verdict must be based
upon the evidence alone, and that if they entertained a
reasonable doubt of his guilt, it was their duty to acquit.
Plaintiff in error has no just cause for complaint on account
of the instructions to the jury, or the court’s refusal to
charge as requested.

We are asked to reverse the case on the ground that the
verdict is not sustained by sufficient evidence. Since there
must be a new trial, for the reasons hereinafter stated, we
refrain from expressing an opinion upon this branch of the
case.

On the hearing of the motion for a new trial it was
shown by the affidavit of W. B. Comstock, one of the
prisoner’s counsel, that the presiding judge, during the final
argument of the cause, left the bench and retired from the
court room in which the trial was being held, and allowed
the argument of the cause to proceed in the absence of said
judge, and that while the trial judge was thus absent, and
after the argument for the defendant had closed, the county
attorney, during his closing argument to the jury, stated
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that he had noted carefully the evidence as it was given by
the witnesses on the stand, and the evidence showed that
the front door of the building in which the crime charged
is alleged to have been committed was shut; that, when
said statement was made, counsel for the prisoner objected
thereto, and that on account of the judge being absent from
the court room no ruling upon the objection could Le made;
that the county attorney continued his argument and in-
sisted that the evidence did show that the said door was
shut. The county attorney filed an affidavit in which he
admits the facts substantially as stated above, except he
denies that he insisted the door was shut, after his attention
was challenged to the same by opposing counsel, but avers
that as soon as objection was made to the statement he
ceased addressing the jury until the judge returned to the
court room, when the judge admonished the prosecutor to
keep within the record, and the county attorney then said:
“You jurors have heard the testimony. If I am wrong in
my statement, I ask yon not to consider it, but to be guided
solely by the testimony. It may be that I have confused
the testimony of the witnesses concerning the outer door
with the inner door, or rather applied it to the inner door
when it was given in reference to the outer.” The undis-
puted evidence shows that the building in which it is al-
leged the offense was committed is situated on P street in
the city of Lincoln ; that the windows in the building were
unobstructed, and that the front door facing on P street
was not closed, but was standing wide open. It is claimed
that the act charged in the information occurred in broad
daylight in a building situated on one of the principal
streets of the capital city. The accused took the witness
stand in his own behalf and positively denied that he at-
tempted any improper familiarities with the little girl,
Owing to the conflicting character of the testimony, the fact
of the door of the building being open at the time of the
alleged occurrence was an important fact to be considered
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by the jury in arriving ata conclusion. Considerable lati-
tude should always be allowed counsel in the discussion
of facts before the jury; but an attorney, and especially a
prosecutor in a criminal trial, has no right in arguing a
cause to state as a fact any matter not borne out by the
testimony. The argument in this case was clearly beyond
legitimate bounds and was highly prejudicial to the accused.
The trial judge likewise erred in permitting the argument
to be made while he was absent from the court room.
{ Thompson v. People, 32 N. E. Rep. [111.], 968.) For the
errors mentioned, the judgment is reversed and the case
remanded for further proceedings according to law.

REVERSED.

GREEN S. GRAVELY V. STATE OF NEBRASKA.
FIiLED JANUARY 16,1894. No. 6143.

1. Criminal Law: BURDEN oF PRroOF. In criminal prosecutions
the burden of proof never shifts, but, as to all defenses which
the evidence tends to establish, rests upon the state throughout;
hence a conviction can be had only when the jury are satisfied,
from a consideration of all the evidence, of the defendant’s guilt
beyond a reasonable doubt. .

That rule applies not alone to the case as made
by the state, but to any distinct, substantive defense which may
be interposed by the accmsed to justify or excuse the act
charged.

8. Homicide: SELF-DEFENSE. Where, in a prosecution for mur-
der, there is evidence tending to prove that the killing was jus-
tifiable on the ground of self-defense, the jury, in order to con-
vict, must be satisfied beyond a reasonable doubt that the killing
was not done in self-defense.

4, Instructions: SELF-DEFENSE. It is error to instruct that the
accused is required to justify the act charged in the indict-
ment, on the ground of self-defense, by a preponderance of the
evidence.
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ERROR to the district court for Lancaster county. Tried
below before TIBBETS, J.

William B. Price and Cobb & Harvey, for plaintiff in

error:

It was error for the court to instruct the jury that it
devolves upon the defendant to justify his act, on the
ground of self-defense, by a preponderance of the evidence.
(People v. Coughlin, 32 N. W. Rep. [Mich.], 905; State
v. Oross, 26 N. W. Rep. [Ia.], 62; State v. Coleman, 6 S.
Car., 185; Preuit v. People, 5 Neb., 378; Vollmer v. State,
24 Neb., 838 ; Farris v. Commonwealth, 14 Bush [Ky.],
363; Buckner v. Commonwealth, 14 Bush [Ky.], 601;
Commonwealth v. York, 9 Met. [ Mass.], 93 ; Bush v. Com-
monwealth, 18 Ky., 268 ; State v. Coleman, 3 Am. Crim.
Rep. [S. Car.], 180; Erwin v. State, 29 O. St., 186.)

George H. Hastings, Attorney General, for the state, to
sustain the instruction, cited: United States v. Kan-Gi-
Shun-Ca, 14 N. W. Rep. [Dak.], 437 ; People v. Milgate,
5 Cal., 127; Statev. Neely, 20 Ia., 108; Commonwealth v.
York, 9 Met. [Mass.], 93; People v. Schryver,42 N. Y.,1;
People v. McCann, 16 N. Y., 58 ; Patterson v. People, 46
Barb. [N. Y.], 625; People v. Arnold, 15 Cal., 476;
People v. Stonecifer, 6 Cal., 405 ; State v. Knight, 43 Me.,
11; Commonwealth v. Knapp, 10 Pick. [Mass.], 484 ; Fife
v. Commonwealth, 29 Pa. St., 429 ; Silvus v. State, 22 O.
St., 90; State v. Turner, Wright [O.], 20 ; Commonwealth
v. Webster, 5 Cush. [Masz.], 305.

Posr, J.

- This was a prosecution in the district court of Lancaster
county on the charge of murder in the first degree. A trial
was had at the September, 1892, term, at which the ac-
cused was convicted of murder in the second degree, and
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which he now seeks to reverse by means of a petition in
error addressed to this court. The only question which
calls for notice is that presented by the following instruc-
tion given by the court on its own motion:

“ Tt is incumbent upon the state to show by proof, beyond
any reasonable doubt, that on the 28th day of May, 1892,
the defendant Green S. Gravely fired a pistol shot at Charles
Thomas, and said shot took effect upon the person of said
Charles Thomas, and from the effects of said shot, so fired,
the said Charles Thomas died ; that said act took place in
Lancaster county, state of Nebraska ; that said act of the
defendant was done purposely, with deliberation and pre-
meditation and malice. After the state has established its
case, as above, it then devolves upon the defendant to justify
his act, on the ground of self-defense, and this he is re-
quired to do only by a preponderance of the evidence.”

The particular objection to this instruction is the direction
contained in the last sentence thereof, requiring the prisoner
to justify the killing of the deceased, on the ground of self-
fense, by a preponderance of the evidence. It is true there
are many cases which sustain the rule as given by the trial
court, but the decided weight of recent authority, including
commentaries as well as decisions, is to the contrary. The
rule seems to be that in criminal prosecutions the burden
of proof never shifts, but rests upon the state throughout;
and before a conviction can be had the jury must be satis-
fied, upon all the evidence, beyond a reasonable doubt, of
the affirmative of the issue presented, viz., that the prisoner
is guilty in manner and form as charged. This rule ap-
plies, not alone to the case as made by the state, but to any
distinet, sybstantive defense which may be interposed in
order to justify or excuse the act charged. (See 1 Greenleaf
Ev. [15th ed.], 81, notes; 3 Greenleaf, Ev., 28, and note a;
People v. Riordan, 117 N. Y., 71; People v. Downs, 123 N.
Y., 558; Tiffany v. Commonwealth, 121 Pa. 8t., 165; Rudy
v. Commonwealth, 128 Pa.St., 500; Commonwealth v. McIie,
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87 Mass,, 61; People v. Coughlin, 65 Mich., 704; Lilien~
thal's Tobacco v. United States, 97 U. S., 237 ; Howard v.
State, 50 Ind., 190; 1 Bish., Crim. Proced., 1048, 1051,
1066 ; 2 Bish., Crim. Proced., 669, 673.) Even in those
jurisdictions in which the burden of proving a distinct de-
fense rests upon the prisoner, the rule is generally held not
applicable where it is sought to justify the act charged on
the ground of self-defense. (See Tweedy v. State, 5 Ia., 434 ;
State v. Donahee, 78 Ta., 486 ; State v. Wingo, 66 Mo., 181 5
People v. Rodrigo, 69 Cal., 601.) This case is clearly
within the principle stated in Wright v. People, 4 Neb.,
407, although the defense interposed therein was insanity.
In the opinion of the court in that case Laxg, C. J., after
conceding the rule to be different in England, concludes :
“By this rule the burden of this defense is shifted from the
prosecution to the defendant, which we think ought never
to be done.”

If adistinction can be said to exist on principle between
self-defense and insanity in the application of the rule
which imposes upon the state the burden in criminal cases,
it is in favor of the first nammed defense. This is obvious
from the rules applicable to homicides. For instance, to
constitute the crime of murder the prisoner on trial must
have killed the deceased purposely and with malice. If
the killing was justifiable, it was not malicious within any
definition of the term; hence, it was not murder, nor even
manslaughter. Thus it is apparent that the prisoner is not
required to establish the facts relied upon as a justification
by a preponderance of the evidence. If, upon a consider-
ation of all of the evidence, the jury entertain a reasonable
doubt of any fact essential to establish guilt, such doubt
should be resolved in his favor. But this rule does not
affect the presumption of sanity, or of malice, where the
killing is wholly unexplained. Hence, the state is not
required in the first instance to prove that the prisoner was
sane at the time of the commission of the act charged; and
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where, on the case as made out against him, there is no

. evidence tending to rebut the presumption of sanity, evi-
dence to the contrary must be produced by him; and
where the evidence of the state discloses no circumstances
tending to establish a justification of the act charged, the
prisoner is required to produce evidence sufficient to create
a reasonable doubt of his guilt in order to entitle him to
an acquittal on that ground. In that sense the burden
may be said to be upon the prisoner, but as to all defenses
which the evidence tends to establish, the burden rests upon
the state, As indicated by the instruction given, there was
in this case evidence which tended to prove that the killing
of the deceased was justifiable on the ground that the fatal
shot was fired by the prisoner in defense of his person.
The burden was, therefore, upon the state, and it was not
entitled to a conviction unless the jury were satisfied be-
yond a reasonable doubt that the shooting was not justifi-
able. It follows that the giving of the instruction com-
plained of is error, for which the judgment must be reversed
and the case remanded for a new trial.

REVERSED.

A. H. WEIR & COMPANY, APPELLANTS, V. W. B,
BARNES ET AL, APPELLEES,

FILED JANUARY 16, 1894, No. 4920.

1. Mechanics’ Liens: Materiars FURNISHED. The lien of a
material-man for materials furnished for the erection of a build-
ing by virtue of an agreement with the contractor extends to
such materials only as are used in, or delivered at, the building
for use therein.

2. Evidence examined, and %eld not sufficient to entitle the plaint-
iff, a material-man, to a lien for materials furnished by virtue
of an agreement with the contractor.
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ArPEAL from the district court of Lancaster county.
Heard below before Hary, J.

Marquett, Deweese & Hall and A. G. Greenlee, for ap-
pellants, cited : Stewart-Chute Lumber Co. v, Missouri P. R.
Co., 28 Neb., 44; White v. Miller, 18 Pa. St., 52.

N. Rummons, contra.

Posr, J.

This is an action to enforce a mechanic’s lien against
certain property in the city of Lincoln and comes into this
court by appeal from the decree of the district court of
Lancaster county in favor of the answering defendant,
MecNeill, the owner of the property described in the peti-
tion, upon which in the summer of 1890 was erected a
dwelling house, his co-defendant Barnes being the con-
tractor. Plaintiffs, it is admitted, furnished material to
Barnes which was used in the erection of said building.
The lien is resisted, however, on the ground that it was not
filed within the statutory time after the furnishing of said
material. It is not necessary to set out the pleadings,
which are in the usual form, or to make an extended refer-
ence to the issues, since the controversy in this court is con-
fined to a single charge in the itemized account filed with
the petition, viz.,, 100 feet of No. 4234 moulding, under
date of June 17, 1890. The last item charged previous to
the date above named was under date of June 2, and the
account was filed with the county clerk on the 14th day of
August following. It is apparent, therefore, that unless
the 100 feet of moulding is chargeable to defendant under
the provisions of the mechanics’ lien law, plaintiffs cannot
recover, for the reason that they were required to file a
sworn statement of the amount due them from the con-
tractor within sixty days from the furnishing of the mate-
rial. (Sec. 2, ch. 54, Comp. Stats.) As said by the late



-1
-1

Vor. 38] JANUARY TERM, 1894. s

‘Weir v. Barnes.

l

chief justice in Foster v. Dolle, 17 Neb., 633: “The con-
tractor, however, unless expressly constituted such, is not
the agent of the builder, and cannot bind him by contracts
for materials not put into the building or delivered at the
same for use therein.”

The evidence upon the question at issue is as follows:
Plaintiffs were in the habit of delivering material at the
place it was required for use, and most of the lumber
charged in their account was so delivered. On the day in
question Burton Barnes, son of the contractor, with his
father’s team, procured from plaintiffs at their lumber yard
100 feet of moulding. At the time said moulding was
delivered a ticket was made out and signed as follows:

“LiNcoLN, NEB., June 17, 1890.
“A. H. Weir & Co.

«For McNeill, job No. 2, 100 ft. MI'd. 4324. Del. at yd.

“Received above items. Burron BARNES.”

There is no evidence that the party above named was
acting for W. B. Barnes, the contractor, or that he claimed
such authority, or that he even represented that the mould-
ing was for use in this particular building. A dealer who
delivers material in good faith on the premises where a
building is in process of erection, or reparation, is entitled
to his lien, although it may have been wasted or destroyed.
In other words, after delivery it is at the risk of the owner.
But one who entrusts material to a third party, thereby
assumes the risk of its delivery upon the premises sought
to be charged. (Foster v. Dohle, supra; Irish v. Pheby, 28
Neb., 231.) In this case there is no evidence whatever of
a delivery of the moulding in controversy. Had mould-
ing of the character and quality charged been used in the
finishing of defendant’s house, that fact was susceptible of
proof and would, at least, have been a circumstance tending to
sustain the plaintiffy’ claim; but no such proof was offered.
Tt is true that defendant testifies on cross-examination that
there is moulding in his house, but plaintiffs’ counsel did
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not pursue the subject to the extent of inquiring the kind
or quality thereof, or when it was placed therein. It also
appears that defendant was engaged in the erection of more
than one building, for the charges in plaintiffs’ books, in-
troduced in evidence, are all against Barnes on account of
“McNeill job No. 2.” Assuming that we are warranted,
from the circumstances of the case, in presuming that the
moulding was ordered for the contractor, there is still no
proof that it was used in or delivered upon “job No. 2.”
Experience has demonstrated the wisdom of the mechanics’
lien law. It is likewise settled by abundant authority that
it should be liberally construed in favor of the mechanic
or material-man, by means of whose labor or capital the
property has been enhanced in value. But by no liberal
or reasonable construction can the owner of property be
charged in a case like this. The filing of the lien within
the statutory time is just as essential as the furnishing of
the material. Having failed to take the steps necessary to
charge the property of the defendant for the material fur-
nished to the contractor, plaintiffs must look to the latter
for their satisfaction. The judgment of the district court is

AFFIRMED.

AULTMAN, MILLER & CoMPANY v. WrLLIAM GRIMES.
FILED JANUARY 16, 1894, No, 4772.

1. Liability of Sheriffs for Failure of Duty in Serving
‘Writs, A sheriff who has received for service an order of at-
tachment, and garnishee notices for alleged debtors of the de-
fendant, will not be held liable in an action by the plaintiff in
the attachment suit on the sole ground that he procured like
notices to be served on the same parties as garnishees in a suit
by attachment, in which he is plaintiff against the same defend-
ant, after the receipt of the notices first mentioned and before.
service thereof.
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2. Pleading. Petition examined, and %eld not to state a cause of
action. .

ERROR from the district court of Johnson county. Tried
below before Broany, J.

Daniel F. Osgood, for plaintiff in error.
8. P. Davidson and J. Hall Hilchcock, contra.

Post, J.

This was an action by the plaintiff in error in the dis-
trict court of Johnson county against the defendant in er-
ror, William Grimes, on his official bond as sheriff of said
county. The allegations of the petition are substantially
as follows: On the 20th day of October, 1888, the plaintiff
in error commenced an action in the district court of John-
son county against one George H. Dennett to recover the
sum of $1,417, and caused an order of attachment to be
issued in said action, and also garnishee notices for Charles
M. Chamberlain and the Chamberlain Banking Company,
as supposed debtors of the defendant therein, which writs
were, on the day above named, delivered to defendant in
error as sheriff for service; that the latter intentionally
neglected and refused to serve said writs until the 22d day
of October; that in the meantime defendant in error had
commenced an action in the county court of said county
against said Dennett, to recover the sum of § , and
caused an order of attachment to be issued in said action,
and also garnishee notices for the said Charles M. Cham-
berlain and the Chamberlain Banking Company, which
last named notices defendant in error, as sheriff, served on
the aforesaid garnishees previous to the service of the
notices issued in the action of plaintiff in error; that on
the 14th day of December, 1888, said garnishees answered
in theaction of the defendantin efror, admitting that they
had in their possession property and money of the defend-
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ant Dennett amounting in the aggregate to $2,900, as se-
curity for a debt of $2,700 due and owing by the latter to
them, whereupon they were ordered to pay into court a sum
safficient to satisfy the judgment of defendant in error, with
costs, to-wit, $162.85; that the last named sum was paid
into court by the garnishees, in obedience to the order of
the county court, on the 5th day of February, 1889, and
turned over to the defendant in error; that subsequently
_ the action against Dennett came on for trial in the district
court and judgment was rendered therein for plaintiff in
error in the sum of $1,417, which remains wholly unsat-
isfied ; that had defendant in error served said notices in
the order in which they were received by him, the said
sum of $162.85 would have been due and payable on the
claim of the plaintiff; wherefore it is damaged, ete. The
answer is in the nature of a demurrer to the petition. A
second cause of action set out in the petition need not be
noticed, since it is not referred to in the brief of counsel.

A trial in the district court resulted in a verdict and Judg-
ment for the defendant in error.

Practically the only question argued in this court is that
of the sufficiency of the petition. It will be observed that
the wrong complained of is not a failure to serve the no-
tices upon the garnishees, but the previous service of like
notices in his own case by the defendant in error. Tt does
not appear from the petition that the garnishees have ever
answered or been discharged in the action of plaintiff, or
that they have not in their possession sufficient property to
satisfy the judgment in the district court. The only alle-
gation on the subject is that the garnishees in the action, by
defendant in error, in the county court answered that they
had in their possession property and money of Dennett of
the value of $2,900, to secure an indebtedness of the latter
to them of $2,700. It is not insisted that there existsany
special provision of statute making a sheriff liable for pro-
curing a writ of attachment to be served in an action to
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which he is a party, although the effect thereof may be to
defeat the claims of other creditors; nor is there any claim
that the garnishee notices were not served and returned
within the statutory time. If defendant in error is to re-
spond in damages for the acts complained of, it must be on
the ground that plaintiff in error has suffered damage in
consequence thereof; but on that question the petition is
silent. In order to state a cause of action for the wrong
complained of, it should have been alleged either that the
amount paid into court to satisfy the judgment of defend-
ant in error exhausted the funds of Dennett in the hands
of the garnishees, or that the latter had answered and been
discharged in the action against Dennett in the district
court; nor is it alleged that Dennett is insolvent, or that
the amount of the judgment could not be made on execu-
tion against him. There is a further question presented by
the record, viz., the validity of the service by defendant in
error of the garnishee notices in his own action, which will
not be noticed, as the judgment must be affirmed for rea-
sons already stated.
AFFIRMED.

MARGUERITE ALTSCHULER V. WILLIAM COBURN,
SHERIFF.

FILED JANUARY 16, 1894. No. 4670,

1. Trial: Cross-ExaminarioN: Fraup. A wide latitude will
generally be allowed in the cross-examination of witnesses where
the issue is fraud, especially of witnesses who are parties to the
alleged fraudulent transaction.

2. Replevin: EvIDENCE. Where property in the possession of M.
is taken to satisfy an execution against F., declarations of the
former in disparagement of his title held admissible in an action

" by A. to recover the property from the sheriff, there being evi-
dence tending to prove a conspiracy between A., F., and M. to

60



882 NEBRASKA REPORTS. [VoL. 38

Altschuler v. Coburn.

defraud the creditors of F. by investing M. with the apparent
title thereof.

3. Instructions: BURDEN OF PROOF. Itis not error to instruct
that the party on whom the burden rests is required to establish
his cause of action or defense by a fair preponderance of the evi-
dence.

4. Review: HarMLESs ERROR. A judgment will not be reversed
on account of errors which are not prejudicial to the complain-

ing party.
5. Evidence examined, and %eld to sustain the judgment of the
trial court.

ERrRoR from the district court of Douglas county. Tried
below before DoANE, J.

B. G. Burbank, for plaintiff in error:

The court erred in giving the following instruction :
“The burden of proof in this case is on the plaintiff to
show by a preponderance of the testimony her right to the
possession of the property in controversy at the commence-
ment of this suit; and unlessshe bas satisfied you, by a fair
preponderance of the testimony, of her right to such pos-
session, she cannot recover in this action.” It requires the
plaintiff to produce before the jury a greater degree of evi-
dence than required by law. (Search v. Miller, 9 Neb., 26;
Marz v. Kilpatrick, 25 Neb., 118.)

Hall & McCulloch, contra:

The use of the words “ fair preponderance” in the in-
struction was not error. (Dunbar v. Briggs, 18 Neb., 97.)

Transactions between relatives by which creditors are
deprived of their just dues should be scrutinized strictly,
and the bona fides of such transactions clearly established.
(Fisher v. Herron, 26 Neb., 130; Bartlett v. Cheesbrough,
23 Neb., 767; Plummer v. Rummel, 26 Neb., 142.)

Transactions between a failing debtor and his relatives
are always suspicious. They are to be regarded with strict
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scrutiny. They are badges of fraud unless clearly ex-
plained. (First Nat. Bank of Omaha v. Bartlett, 8 Neb.,
319; Aultman v. Obermeyer, 6 Neb., 260; Thompson v.
Loenig, 13 Neb., 386; Stevens v. Carson, 30 Neb., 544;
Lipscomb v. Lyon, 19 Neb., 511 ; Hill v. Fouse, 32 Neb.,
638.)

Posr, J.

This was an action of replevin in the district court of
Douglas county in which the plaintiff in error, Marguerite
Altschuler, sought to recover certain personal property,
which is thus described : “All the goods and chattels now
being contained in the two-story building known as ‘No.
623 North Sixteenth Street,” in the city of Omaha, and all
the fixtures and other personal property connected with the
saloon in said building contained, of the value of $5,000.”
A trial resulted in a verdict and judgment for the defend-
ant below, whereupon the case was removed to this court
by petition in error.

The plaintiff claims to be the owner in her own right of
the property in controversy, while the defendant claims, as
sheriff of Douglas county, by virtue of a levy to satisly
certain executions against one John A, Freyhan. From
the bill of exceptions it appears that for some time prior to
September, 1886, Freyhan had been engaged in the saloon
business in Omaha. Some time in said month he failed, and
is still owing more than $10,000 of debts contracted pre-
vious to his failure. In the month of April following,
according to the contention of the plaintiff, she opened a
saloon in Omaha, with one McGrath as manager, and that
the property seized to satisfy the executions against Freyhan
consists of the fixtures and a part of the stock of liquors
owned by her, while the theory of the defendant is that the
saloon in question and the liquors and fixtures therein
were, at the time they were taken by him, the property of
Freyhan, and that the plaintiff’s alleged ownership is a
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mere pretense for the purpose of assisting him, Freyhan,
to defraud his creditors. The plaintiff, who is Freyhan’s
sister, resides with her husband at Missouri Valley, Towa,
and does not appear to have visited Omaha at the time she
claims to have embarked in the business of saloon-keeping
in that city, and if she ever took an active part in the man-
agement of the business, that fact is not apparent from the
record. On the 16th day of May, 1887, which was about
a month subsequent to the opening of the saloon, Freyhan
and McGrath entered into an agreement in writing which,
so far as material in the controversy, is as follows:

‘This agreement, made at Omaha this 16th day of May,
1887, by and between John A. Freyhan, as agent, of Omaha,
party of the first part, and S. M. McGrath, of the same
place, party of the second part, witnesseth:

¢ That said party of the second part shall open and con-
duct in his own name a wholesale and retail liquor and
cigar business in said city of Omaha, under the direction
of said party of the first part.

“That all of the assets and property used in and about
said business, consisting of fixtures, wines, liquors, cigars,
etc,, and all the moneys, accounts, and other assets arising
out of or accruing from or furnished to be used in said
business shall belong to, and be and remain the property
of, the party of the first part, as agent, as aforesaid, the
intention being by this agreement to cover all property now
held by said McGrath for said purpose, and all which may
hereafter be purchased for or furnished for use in said busi-
ness and the receipts, issues and profits thereof.

* * * * * * *

“Said party of the second part shall, if directed by said
party of the first part, execute to all parties who may have
furnished, or may hereafter furnish, property, or stock, or
cash for use in said business a note or notes, or obligations
therefor, and secure the same by mortgage on the fixtures,
stock, and property aforesaid, or any part thereof. And
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said party of the second part shall carry on said business
at all times as directed by said party of the first part as
agent aforesaid.
* * * * * * *
¢ Nothing herein contained shall be ever construed so as |
to allow the party of the second part to call in question the
agency of the party of the first part or the party whom he
represents. ‘

“In the event that said party of the second part shall
fail to comply with any of the agreements herein contained
on his part to be performed, then said party of the first part
shall, at his option, be entitled to immediate possession of
all the property, fixtures, and assets used in and about said
business, and all moneys arising in any manner out of the
same, and to the immediate possession of the buildings and
premises whereon said business is being conducted, and the
business there being carried on and being conducted within
or in any manner thereunto appertaining, the possession of
this agreement being sufficient authority upon which the
party of the first part, his agents or assigns, may demand,
enforce, and receive the immediate possession of said prem-
ises, property, and business aforesaid.

“This agreement is made by said party of the first part
with said party of the second part as a personal agreement,
which said party of the second part shall have no right to
assign, transfer, or in any manner dispose of, and an at-
tempt so to do will terminate this contract at the option of
the party of the first part.

‘Witness our hands the day and year first above written.

“Jonn A. FREYHAN,

“S. M. McGRATH.
“Witness to signatures:

“W. J. MARTIN.
“Geo. F. Wrrtunm.”

It will be observed that the name of Freyhan’s alleged
principal is not mentioned in the above agreement, nor does
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it appear that the identity of the party represented by him
was ever disclosed to McGrath., The latter, it is admitted,
applied for and received the license in his own name, and
by a sign over the door announced that he was proprietor
of the saloon. The business continued under his manage-
ment until some time during the fall of 1887, from which
time, until it was closed out by the sheriff in January fol-
lowing, it was conducted by a bartender employed by Frey-
han. A fact which should be noted in this connection is
that McGrath was not produced as a witness; nor did the
plaintiff testify in her own behalf. A written power of
attorney was introduced in evidence which appears to have
been executed by the plaintiff on the 2d day of April,
1887, in which it is recited that “John A. Freyhan is ap-
pointed her lawful attorney with power to sell and convey
by good and sufficient deed, with full covenants and war-
ranty, any and all of the real estate now owned by me or
may hereafter be purchased by me, hereby giving and
granting to my said attorney full power to do and per-
form every act necessary to be done in the premises as
fully as I could do myself if personally present, also giv-
ing and granting unto my said attorney, John A. Frey-
han, full power and control over every species of per-
sonal property which I may now be in possession of,
or may hereafter become possessed of, allowing and del-
egating to him authority to draw checks, make, sign,
deliver and execute notes, contracts, and each and every
kind of business which I myself could do relative to my
own individual property, and that he is hereby empowered
to do the same as fully as I myself could do were I per-
sonally thereat, hereby ratifying and confirming all that
My said attorney shall do by virtue hereof.”

It appears that the original stock of liquors, as well as
additions thereto, were purchased on credit from Samuel
Westheimer, of St. Joseph, Missouri. Referring to the
first order Freyhan testifies:
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Q. Did Mrs. Altschuler order the goods, or did you?

A. No, sir; Mr. McGrath placed the orders with Mr.
New, the agent of Mr. Westheimer, in my presence, and I
acted for Mrs. Altschuler.

Q. In guarantying and confirming the payments of ac-
counts, Mr. McGrath did so under your instruction ?

A. Yes, sir.

Q. Mrs. Altschuler wasn’t present?

A. No, sir.

It does not appear, except from statements rendered Sep-
tember 14 and October 27, that the plaintiff was known to
Westheimer, the business with him having been transacted
in the name of McGrath. It isadmitted that she advanced
no money to pay for the liquors previous to the commence-
ment of this action, and that all payments prior thereto
were made from receipts of the saloon, but that the sum of
$1,100 was paid October 25 from the proceeds of the prop-
erty taken under the writ of replevin. The testimony of
Freyhan is in some respects unsatisfactory and apparently
evasive. For instance, he cannot tell positively whether
the surety on the replevin bond was procured by the plaint-
iff or himself. We are not disposed to comment upon the
facts above stated. The jury found Freyhan, and not the
plaintiff, to be the owner of the property in controversy,
and that finding we must accept as conclusive,

2. Exception was taken to the ruling of the court in per-
mitting the defendant to cross-examine Freyhan with re-
spect to the disposition of certain property by him. Coun-
sel for the plaintiff overlooks the fact that the witness named
had testified on his direct examination that plaintiff was
the owner of the property, and in effect that his transac-
tions with her were in good faith and not fraudulent as to
his creditors. But assuming that he did not expressly or
by implication assert that such transactions were free from
the taint of fraud, we think the facts disclosed by him,
giving them the most favorable construction, are of so
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suspicious a character as to fully warrant the examination
allowed. A wide latitude will generally be allowed in
cross-examinations, where the issue is fraud, especially of
witnesses who are parties to the alleged fraudulent transac-
tion. (See Anderson v. Walter, 3¢ Mich., 113.)

3. The next assignment is the admission in evidence
over the objection of the plaintiff of certain records of the
county court, to-wit, the petition, affidavit for attachment,
motion to discharge attachment, affidavit for garnishment,
and prior execution and return thereof, all in the case of
Groff v. Freyhan. It should be mentioned that a second
execution to satisfy the judgment above named is one of
the writs upon which the defendant relies in the action,
and the petition therein was properly received in evidence.
The other records were received as tending to establish the
insolvency of Freyhan, a fact which the jury were au-
thorized to consider in determining the issue of fraud.
Whether or not the records were admissible for that pur-
pose we need not now determine, since if the ruling com-
plained of was erroneous, it was error without prejudice,
for the reason that Freyhan’s insolvency had been con-
clusively established by his own testimony.

4. Exception was taken to the admission in evidence of
the numerical index of deeds to show the record title of
the south 20 feet of lot 12, block 80, in South Omaha.
That evidence was material upon one proposition only, and
which was collateral to the main controversy. The de-
fendant attempted to show by the cross-examination of
Freyhan that he (the witness) had indemnified the surety
on the replevin bond, Moritz Meyer. The testimony of
the witness, while not satisfactory, is to the effect that Meyer
was secured by property in South Omaha, which the plaint-
iff “had given to Westheimer as security.” The record
introduced shows a conveyance of the property described
by the plaintiff to Rachel Robinson by the latter to Sam-
uel Westheimer, and by the last named to Moritz Meyer.
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Its admission, if error, was harmless, since it tends to sus-
tain rather than contradict the claim of the plaintiff.

5. The defendant was permitted to prove declarations of
McGrath while the latter was acting as manager of the
saloon, in substance, that although it was conducted in
his name it was owned by Freyhan, who could not carry
on the business in his own name for the reason that he
was still owing debts ‘contracted previous to his failure.
The ground of the objection is that such statements do not
relate to any matter within the scope of the authority of
McGrath as the representative either of the plaintiff or
Freyhan and are not therefore a part of the res gestee. It
does not follow, however, that the question presented by
this ruling is to be determined by an application of the
principles which govern the law of agency. The conten-
tion of the defendant has been throughout that Freyhan
was engaged with McGrath in a conspiracy to defraud the
creditors of the former, in which he was aided and abetted
by the plaintiff. It is sufficient to say that there was,in
our judgment, evidence tending to sustain that contention,
and sufficient as a foundation for the admission of the dec-
laration offered.

6. Exception was taken to the following instruction:
“The burden of proof in this case is on the plaintiff to
show by a preponderance of the testimony her right to the
possession of the property in controversy at the commence-
ment of this suit, and unless she has satisfied you by a fair
preponderance of the testimony of her right to such pos-
session, she cannot recover in this action.” The criticism
of the instruction is directed to the expression “fair pre-
ponderance ” of the evidence used therein. In support of
this exception we are referred by counsel to Search v. Miller,
9 Neb., 26, and Marz v. Kilpatrick, 25 Neb., 118, in which
the expression “clear preponderance of the evidence” is
condemned. But in Dunbar v. Briggs, 18 Neb., 94, an in-
struction was approved which required a counter-claim to
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be established by a fair preponderance of the evidence.
The last case is in point and decisive of the question pre-
sented by this exception. In the opinion of the writer, any
attempt to qualify that term by subtle distinctions between
a clear preponderance and a fair preponderance of the evi-
dence is to be deprecated as an unnecessary refinement and
tending to confuse rather than enlighten the average mind.
“ Preponderance ” is defined by Webster thus: *“An out-
weighing; superiority of weight.” There can be no prepon-
derance while the evidence is evenly balanced, but when
the scale inclines toward one side, we know the weight or
superiority of evidence is with that party. Manifestly there
can be no such outweighing unless there is both a clear pre-
ponderance and a fair preponderance. As well might we
attempt to apply degrees of comparison to the term “equi-
librium” by holding the evidence in one case more evenly
balanced than in another. Applicable in this connection
is the language used in Stephen’s General View of the
Criminal Law, p. 262, with reference to the term “reason-
able doubt,” where it is said that an attempt to give a
specific meaning to the word “reasonable” is “trying to
count what is not number, and measure what is not space.”

7. Lastly, it is argued that the court erred in the giving
of the following instruction: ¢ The jury are instructed that
conveyances by and transactions between a failing debtor
and his relatives are always suspicious and to be regarded
with strict scrutiny, and such transactions are badges of
fraud, unless clearly explained.” It is not claimed that the
instruction does not correctly state the law as an abstract
proposition, but it is contended that it is not applicable to
the facts disclosed by the evidence. To that proposition
we cannot give our assent. Transactions like those shown
between the plaintiff and Freyhan are regarded with sus-
picion and are universally held to be evidence of fraud.
We find no prejudicial error in the record and the judg-
ment is accordingly

AFFIRMED.
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Omaha Loan & Trust Co. v. Ayer.

OmaHA Loax & Trust COMPANY, APPELLEE, V. JARED
B. AYER ET AL., IMPLEADED WITH ALEXANDER
LILIENCRON ET UX., APPELLANTS,

FILED JANUARY 16, 1894, No. 5926.

1. Appeal: LACHES OF APPELLANT: JURISDICTION. The provi-
sion of section 675 of the Code, for the taking of appeals within
six months after the date of the decree or final order appealed
from, is mandatory, and a compliance therewith essential in
order to confer jurisdiction upon this court, unless the failure is
in nowise attributable to the laches of the appellant.

9. Failure to File Transcript for Review: ‘BiLL oF Ex-
cEpTIONs. The fact that the appellant, through no fault or
negligence of his own, is unable to procure the allowance of a
bill of exceptions within the time allowed for taking an appeal,
will not excuse the filing of the transcript required by law
within six months after the date of the decree or order appealed
from.

A)

3. Permission to File Petition in Error Upon Dismissal
of Appeal: TiMe. The appellant will be permitted to file a
petition in error in this court upon the dismissal of his appeal
in order to secure a review of the decree appealed from upon ex-
ception, provided such proceeding be commenced within one
year from the date of such order or decree.

4. The case of Bazzo v. Wallace, 16 Neb., 290, distinguished.

MortioN by appellee to dismiss appeal from the district
. court of Douglas county, and motion by appellants for
leave to file a petition in error. Appeal dismissed. Motion
for leave to file petition in error overruled.

John P. Breen and E. R. Duffie, for appellants.

Lake, Hamilton & Mazwell, contra.

Posr, J.

This was an action by the appellee, the Omaha Loan &
Trust Company, in the district court of Douglas county
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for the foreclosure of a mortgage executed by J. B. Ayer
on lots 1, 2, and 3, in block 10, in Rodgers’ addition to
the city of Omaha. The appellants Alexander Liliencron
and wife were made parties defendant, and answered, alleg-
ing title to the mortgaged property. They allege further
that their co-defendant Ayer, by means of fraud and false-
hood, induced them to execute in his name a deed by which
they conveyed to him the legal title to said property, and
that while holding such legal title he executed the mort-
gage described in the petition in fraud of their rights,
They also charge that the plaintiff accepted said mortgage
and made the loan represented thereby with full knowledge
of their rights. The reply puts in issue all of the above
allegations, On the 6th day of January, 1892, a final de-
cree was rendered in favor of the plaintiff in accordance
with the prayer of the petition.

On the 5th day of January, 1893, appellants filed in
this court their bill of exceptions and a transeript of the
proceedings in the district court, accompanied by a motion
in the following language: “Aund now on this 5th day of
January, 1893, the defendant cross-petitioners herein, Al-
exander Liliencron and Franciska Liliencron, file in this
court their transcript of the record and bill of exceptions
in this case and reserving the right to make application
hereafter to this court to have this whole case reviewed on
petition in error, if this court shall deem and decide that
this appeal has not been taken in time, they ask that this
case may be heard and considered as upon appeal, and shall
be heard and determined as though filed in this court -within
six months from the rendition and filing of the decree
herein. In asking this, and as a reason therefor, they
refer to the showing on file with their bill of exceptions as
to the diligence used in endeavoring to settle their bill of
exceptions in the lower court, and the unavoidable delay in
having their appeal perfected within the time provided by
statute.” No action was taken on the above motion, nor
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was it called to our attention until the 28th day of June,
1893, on which day a motion was made by appellee to dis-
miss the appeal on the ground that it was not taken within
the time allowed therefor by law. Appellants, it is con-
ceded, show by the affidavits referred to in their motion that
they were unable, through no fault or negligence of their
own, to procure the allowance of a bill of exceptions until
about the time of the filing of the case in this court. That
fact will not, however, excuse the failure to file the trans-
cript required by section 675 of the Code, within six
‘months after the date of the decree appealed from.

In Schuyler v. Hanna, 28 Neb., 604, it was held that the
filing of a transcript of the pleadings and final decree will
confer upon this court jurisdiction in cases brought here
by appeal; and in Fitzgerald v. Brandt, 36 Neb., 683, it
was held that the provision of the Code for the taking of
appeals in equity causes within six months is mandatory,
and a compliance therewith essential to give this court ju-
risdiction, unless the failure is in nowise attributable to the
laches of the appellant. It is not deemed necessary to ex-
amine the earlier cases in this court, for whatever authority
may be therein found for a different rule the law must be
regarded as settled by the cases above cited. The motion
to dismiss was accordingly sustained, whereupon the appel-
lants moved for leave to file a petition in error in order to
secure a reversal of the decree, on account of errors to be
alleged therein. It is provided by section 592 of the Code
that “mno proceedings for reversing, vacating, or modifying
judgments or final orders shall be commenced unless within
one year after the rendition of the judgment or the making
of the final order complained of,” ete. By section 584 it
is provided that the proceeding to secure a reversal, vacation
or modification of a judgment or decree by this court shall
be by a pleading entitled ““a petition in error,” and that
“thereupon a summons shall be issued and served, or pub-
lication made, as in the commencement of an action.” The



894 NEBRASKA REPORTS. [Vor. 38

Omahe Loan & Trust Co. v, Ayer.

Code further provides, section 19, that “an action shall be
deemed commenced within the meaning of this title as to
the defendant at the date of the summons which is served
on him.” A summons issued within the time authorized
by statute will give the court jurisdiction, although served
after the expiration of such period. But in all cases the
summons must be issued before the bar of the statute is
complete. (Rogers v. Redick, 10 Neb., 332; Baker v. Sloss,
13 Neb., 230; Republican Valley R. Co. v. Sayer, 13 Neb.,
280.) The foregoing, like other provisions limiting the
time within which appellate proceedings may be instituted, .
are jurisdictional, and cannot be enlarged by the court.
This case is clearly distinguishable from Bazzo v. Wallace,
16 Neb., 290. The facts of that case do not clearly appear
from the opinion of the court, but it is said therein that
““there was a general appearance of the defendant within
the year by his attorney entering into an agreement in writ-
ing to continue the case.” The inference from the above
language is that the petition in error, which was essential
in order to confer jurisdiction, was on file at the time of the
appearance. We do not understand that case to be author-
ity for the proposition that the filing of the transcript and
evidence in this court within one year from the date of a final
order or decree, will operate to enlarge the time allowed for
proceeding by petition in error, and as authority it should
be restricted to cases within the facts stated therein. Mo-
tion to dismiss appeal sustained. Motion for leave to file
petition in error overruled.

JUDGMENT ACCORDIN GLY,
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New England Loan & Trust Co. v. Kenneally.

New ExcrLaxp Loan & Trust CoMPANY, APPELLEE,
v. JAMES KENNEALLY ET AL., APPELLANTS.

FILED JANUARY 16, 1894, No. 5582,

1. Fire Insurance: AsSIGNMENT OF Poricy. The general rule
is that a fire insurance policy is a personal contraet with the
party insured, and does not run with the land or pass to the pur-
chaser by a sale of the property insured, and any assignment of
the policy, to be valid and operative, must be with the knowl-
edge and cousent of the insurer, especially where the policy, by
its terms, requires the assignment, if any, to be assented to by
the company.

2. Foreclosure of Mortgage: INSURANCE: SET-OFF AND
CouNTER-CLATM. G., by purchase of property from K., who,
prior to the sale to G., had mortgaged the property to N., and
had obtained insurance on the property in his own name, the
policy of insurance having a clause attached by which the loss,
if any, was made payable to N., the mortgagee, there being no
assignment of the policy to G., does not acquire any right, in
the event of the destraction of the buildings on said property by
fire after the sale to him, to set-off or counter-claim the amount
of said policy, or any part thereof, against the amount of the
mortgage, in a suit by N. to foreclose the same, because of the
neglect of N. to perform any of the conditions of the mortgage
clause, and in which action a deficiency judgment is asked
against G. as a part of the relief prayed for, G. having, in the
sale of the property to him, assumed and agreed to pay the
mortgage to N.

3. Vendor and Vendee: LIABILITY OF PURCHASER FOR PAy-
MENT OF MORTGAGES. Where a party, purchaser of property,
buys the property subject to a certain mortgage of $1,200, and
the interest thereon, which he assunes and agrees to pay, he
does not become personally liable for the payment of a second
mortgage on the premises which is not shown by the pleadings
or evidence to be any part of the first mortgage, or any part of
the interest thereon.

ApPPEAL from the district court of I.ancaster county.
Heard below before FieLD, J.
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Wooley & G'ibson, for appellants, .
Balliet & Points, conira.

Hagrrisox, J.

The New England Loan & Trust Company commenced
an action in the district court of Lancaster county to fore-
close two mortgages, one in the sum of $1,200, and one
in the sum of $ , executed and delivered to it Decem-
ber 26, 1887, by James Kenneally and Eliza Kenneally,
and covering the following property, situated in the county
of Lancaster and state of Nebraska, to-wit: Lot twelve
(12), in block five (5), ‘Pleasant Hill’ subdivisign of lots
three (3), four (4), five (5), and six (6) of the northeast
quarter of section thirty-six (36), township ten (10) north,
of range six (6) east, of the sixth principal meridian, with
all the appurtenances thereto belonging.” The petition
contained the usual allegations of a petition in such actions
and also a copy of the conditions of the mortgages, one of
which provided that the Kenneallys should keep the build-
ings on said premises insured in some responsible and ap-
proved company or companies for the benefit of the mortga-
gee, in a sum not less than $2,000, and deliver the policies
and renewal receipts to mortgagee. The petition also con-
tained the following allegation: That Benjamin A. Gibson
and Francis N. Gibson each agreed and assumed to pay this
plaintiff the said mortgages made and executed by James
Kenneally and wife to this plaintiff, and that said agreement
was a part of the purchase price of said land from Ken-
neally to Gibson, and from Gibson to Gibson. There was a
deed executed, as appears from the evidence, from the Ken-
neallys to Benjamin A. Gibson, and one from Benjamin A.
Gibson to Francis N. Gibson, in each of which there was a
clause whereby the grantee assumed and agreed to pay the
$1,200 mortgage and the interest thereon. The prayer of
the petition was for foreclosure of the mortgages and de-
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ficiency judgments against the Kenneallys and the Gibsons.
The Kenneallys did not appear, made no defense, and were
defaulted. The Gibsons filed separate answers, but as the
defenses were the same, and the pleadings in substance very
similar, they may be considered together, and one statement
here of the issues raised will suffice. These answers, after
admitting the execution and delivery of the notes and mort-
gages, and the purchase of the property from the Ken-
neallys, alleged that such purchase was made January 10,
1888. The deed to Benjamin A. Gibson is of date Jan-
uary 25, 1888. This deed, it is shown by the testimony,
should have been made to both the Gibsons, defendants
herein, and was by mistake made to Benjamin A. Gibson
alone. The deed from Benjamin A. Gibson to Francis N.
Gibson is of date June 18,1888. The answers farther al-
leged that on the 10th day of January, 1888, in pursu-
ance of the covenants in the mortgage contained, insur-
ance policy No. 978 was procured by James Kenneally
to be issued to him by the Insurance Company of North
Anmerica, insuring the buildings on said premises against
loss or damage by fire in the sum of $2,000. That the
sum proven to be due on said policy in case of loss or
damage by fire was, by the terms of the mortgage clause
attached to said policy, made payable to the plaintiff, the
New England Loan & Trust Company, mortgagee, or
beneficiary, or its assigns, subject to the following stipula-
tions, to-wit:

“Tt is agreed that this insurance, as to the interests of the
mortgagee, or beneficiary, or its assigns only, shall not be
invalidated by any act or neglect of the mortgagor or
owner of the property insured, nor by the occupancy of the
premises for purposes more hazardons than are permitted
by the terms of this policy, nor by any change in title or
possession, whether by legal process, voluntary transfer or
conveyance of the premises, provided the mortgagee or
beneficiary- shall notify this company of any change of

61
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ownership or increase of hazard which shall come to the
knowledge of such mortgagee or beneficiary, and :hall have
permission for such change of ownership or increase of
hazard duly indorsed on the policy.”

There is a further averment that the policy was imme-
diately forwarded by Kenneally to the plaintiff, and by
plaintiff kept and retained ; that defendants were not per-
mitted to see and examine it, and were ignorant of its con-
ditions until March, 1889. It is further alleged in the
answers that the buildings on said premises, covered by the
policy, were, on the 14th day of December, 1888, entirely
destroyed by. fire, and that due proofs of loss were made.
The answers further alleged that the plaintiff was notified
immediately of the transfer and conveyance of the property
by the Kenneallys to the Gibsons, and that plaintiff will-
fully, negligently, and carelessly omitted and refused to
give notice to the Insuranece Company of North America -
of such transfer, by reason of which negligence and fail-
ure on the part of plaintiff to so notify the insurance com-
pany, the said company refuses to pay the amount of the
loss under the policy to the damage of defendants in the
sum of $2,000. Defendants pray for a finding in their
favor in the sum of $2,000, for a cancellation of the notes
and mortgages, and a judgment against plaintiff for the
balance, if any, of the $2,000, after deducting therefrom
the amount of the notes and mortgages. The plaintiff
filed replies to the answers, which were in effect general
denials. A trial of the issues was had February 26, 1892,
in the lower court, and findings made by the court that
there was due on the first mortgage the sum of $1,589.85;
that the defendants Benjamin A, Gibson and Francis N,
Gibson had assumed and agreed to pay the same, and that
there was due the plaintiff upon said note and mortgage
from the defendants James and Eliza Kenneally and Ben-
jamin A. and Francis N. Gibson the sum of $1,589.85.
There was a further finding that there was due plaintiff
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from James and Eliza Kenneally on the note secured by
the second mortgage the sum-of $174.58. There was also
a finding against the answer and counter-claim of Francis
N. Gibson, and that he was not entitled to the relief prayed
for in said answer. There was a decree of foreclosure for
said sums and interest at seven per centum per annum
from date of decree, the date of the decree being June 17,
1892. .

The evidence shows: The execution and delivery of the
notes and mortgages by James and Eliza Kenneally to
plaintiff; the issuance of the policy of insurance to James
Kenneally with mortgage clause attached, as set forth in
the answers, and that the same was sent to plaintiff and
retained by it until sent to defendants Benjamin A. and
Francis N. Gibson at their request, during February or
March, 1889 ; that plaintiff was notified or informed of
the transfer or conveyance of the property to the Gibsons
on or about July 31, 1888; that plaintiff did not notify
the insurance company of the transfer of the property to
the Gibsons ; that on December 14, 1888, the buildings
on the premises and covered by the policy of insurance
were totally destroyed by fire; that the policy of insurance
was never assigned to the Gibsons or either of them; that
the insurance had been obtained on the buildings by James
Kenneally prior to the sale of the premises to Benjamin
A. Gibson, but he. had not paid the premium and same
was paid by the Gibsons, but the evidence does not show
to whom they paid it, or whether they paid it for Kenneally,
as his indebtedness to the company, or its agent, or on
their own account; that the policy contained the following
condition as to change of ownership of the property in-
sured, and assignment of the policy: “If the assured shall,
by voluntary transfer or conveyance, dispose of the prop-
erty covered by this policy, or of an undivided interest
therein, or a change shall take place in the membership of
the firm or copartnership for whose benefit the insurance



900 NEBRASKA REPORTS. [Vor. 38

New England Loan & Trust Co. v. Kenneally,

hereunder was effected, this policy may be assigned to the
party or parties succeeding to the ownership of the prop-
erty, provided the company shall first consent thereto by
indorsement hereon; otherwise this insurance shall cease
from the date of such change in ownership.”

The controlling fact in this case as to the rights of the
defendants Gibson in the proceeds of the policy of insur-
ance, or its proper enforcement, or its being kept alive and
in force by the plaintiff, if any such rights could in any
event be or accrue to Kenneally or to defendants as as-
signees of Kenneally, must clearly, it seems to me, depend
upon whether or not the policy was ever assigned to the
Gibsons, and it is unquestionably shown by the evidence
that it never was. Inb this case the question is not left an
open one, but by a condition of the policy it is made obliga-
tory upon the party or parties receiving a conveyance or
transfer of the property, to have the policy assigned and
consent of the company to such assignment indorsed on the
policy; if not, the insurance to cease. The general rule of
law is, that a policy of fire insurance is a personal contract
with the party insured and does not run with the land
or pass to the purchasers by a sale of the premises or prop-
erty insured, and any assignment of the policy must be
with the knowledge and consent of the insurer. (Ayres v.
Hartford Five Ins. Co., 17 Ta., 183, and cases cited ; Sim-
eral v. Dubugque Mulual Fire Ins. Co., 18 Ia., 319; Ftna
Fire Ins. Co. v. Tyler, 30 Am. Dec. [N.Y.], 90; May,
Insurance, sec. 6.) The defendants not having received
any assignment of the policy, acquired no rights to the
proceeds thereof, and clearly were in no position to require
an enforcement of the policy at the hands of the mortgagee,
and were not damaged by his failure to give notice of the
transfer to the insurance company and had no right to the
velief prayed for in their answers.

It may be claimed that as they paid the premiums,
they thereby acquired a right to the proceeds of the policy
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and to its enforcement by the mortgagee; but on this point,
if it would avail them anything, the evidence does not go
far enough to show that the insurance company knew that
the premium was paid by them. The evidence is conclu-
sive that they paid the premium, but the nearest we can
come to any knowledge of how it was paid, or to whom, is
in the evidence of one Epperson, who was a clerk in the
real estate office where the sale from the Kenneallys to the
Gibsons was effected and closed, and who was the active
party in said office in closing the sale and making the
transfer. Said Epperson states on page 46, in answer to
question No. 170, “ Who paid the premium on the pol-
icy 2”7 “Mr. Gibson; his money paid it. He sent the
money by mail.” The letter, if any, is not introduced, and
there is no evidence as to whether the company was in-
formed that Gibson paid it, or, if he did, whether he paid
it for Kenneally or not, and whether it was paid as a part
of the purchase price or not. As to these matters, we are
left entirely in the dark and to conjecture, while on the
other hand it is conceded that prior to this time the insur-
ance was ordered by Kenneally and the policy issued to him,
the mortgage clause attached, and the policy forwarded to
the plaintiff; and it is not shown that the defendants, the
Gibsons, ever made any effort in any manner to obtain
possession of it, or have it assigned uutil after the property
was destroyed by fire. There is nothing in the mere fur-
nishing of the money to pay the premium upon which to
found a claim to the proceeds, or the enforcement of the
policy, or to obviate the necessity of an assignment of the
policy.

The appellec has asked in its petition in the lower conrt’
that the deficiency judgment be accorded it against the
defendants Gibson as to both mortgages, and in its brief
in this court it asks that the decree of the lower court be
so modified as to give it such relief, the lower court
not having allowed it as against the defendants Gibson
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any judgment as to the second mortgage. The agreement
of the Gibsons was that they assumed and agreed to pay
the mortgage of $1,200 and the interest thereon. In the
absence of any testimony that the amount of the second
mortgage was to cover any part of the $1,200 note and
mortgage, or any interest thereon, the finding and decree
of the lower court was right and will not be modified or
changed.

As the conclusion which we have reached as to the
rights of the appellants fully disposes of them, the decis-
ion of the questions of what would have been their rights
under the policy had they acquired any by proper assign-
ment thereof, to have the notice of the transfer given by
the mortgagee, and to recover damages if such notice was
not given, is not necessary to a determination of the case as
to them, and will not be discussed or decided. After
thorough investigation of the record in the case, we are
fully satisfied that the decree of the lower court was right,
and it is

AFFIRMED.

Fax~ie C. StevensoN, Executrix, v. E. K. VALEN-
TINE, ADMINISTRATOR,

FirLEDp JANUARY 16, 1894. No. 4809.

1. Administration: FILING AND ALLOWANCE oF CLAIMS: LIMI-
TATIONS. An order of this court, which in the district court
permitted the ascertainment of the amount of provable claims
against the estate of a deceased person, did not excuse the filing
and allowance of such claims in the county court of the proper
county, wherein, by-the provisions of the constitution and stat-
utes of this state, the settlement of such estate was required to
be made.

2.

: PAYMENT OF UNALLOWED CLAIMS: STATUTE OF LIMI-
TATIONS: PROVABLE CLAIMS. At the date of first pleading
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his alleged right to reimbursement more than four years had
elapsed since the claimant, as administrator de son tort, had volun-
tarily paid unallowed claims against a deceased person’s estate.
‘Whatever right. to reimbursement he may have had was therefore
fully barred by the statute of limitations when pleaded, and
was not a provable claim against said estate.

3. A provable claim is one not barred by the statute of limi-
tations, and to establish which there is competent evidence
available.

ERROR from the district court of Cuming county. Tried
-below before NoRRIs, J.

A former opinion in this case is reported in 27 Neb.,
338.

Uriah Bruner and M. MeLaughlin, for plaintiff in error.
E. K. Valentine and J. C. Crawford, contra.

Ryan, C.

The opinion of this court delivered by REEsE, C. J.,
on the former hearing of this cause will be found on pages
338 et seq. of the 27th Nebraska.

Preliminary to a discussion of the matters involved in
the present proceedings in error, the facts will probably be
sufficiently presented by a quotation of the findings recited
.in the opinion of Chief Justice REESE. The material
part of said findings is as follows:

“Rirst. That the said B. M. Gay died intestate in Cum-
ing county, Nebraska, on or about the 20th day of June,
1883, leaving an estate therein consisting of real and per-
sonal property, and also left surviving him a widow and
three children living in the state of Connecticut, who are
entitled to said property as the heirs of said Gay.

«“Second. That in about the month of July, 1883, the
said R. F. Stevenson was the attorney for one Angeline
Bromley, who claimed the property as her own, took pos-
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session of, sold, and converted certain of the property of
said estate of the value of $4,055.

“Third. That said Stevenson was an attorney at law,
and the only relation he sustained to said property was
that of attorney for said Bromley, to whom he accounted
for the same.

“Fourth. That the time he so acted for said Bromley
the said Stevenson was advised of the fact that said Gay
left surviving him the widow and children as aforesaid,
and that they were entitled to the property of said estate.

“Fifth. That the said Valentine is the duly appointed
and acting administrator of the estate of said Gay, and
that Fannie C. Stevenson is the executrix of the estate of
said Stevenson.

“And as a conclusion of law, that the acts of said Stev-
enson in taking possession of and selling said property
made him a wrong-doer, and liable for the conversion of
said property to the estate of Gay; and that the plaintiff
is entitled to recover from the defendant the sum of $4,055,
together with interest from August, 1883, at the rate of
seven per cent per annum,

* * * * * * *

“It is therefore considered, ordered, and adjudged that
the plaintiff have and recover of the defendant the said
sum of $5,316.53 damages so as aforesaid found due, to
draw interest from this date. And plaintiff recover his
costs.”

The judgment above referred to was affirmed, but upon
motion of the defendant, Mrs. Stevenson, executrix, the
following order was made in this court:

“This cause came on to be heard upon the motion by the
defendant to modify the order entered herein December 3,
1889, and was submitted to the court, on consideration
whereof it is considered by the court that the cause be, and
it hereby is, remanded to the district court with directions
to permit plaintiff in error to amend her answer so as to set
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out the actual debts of the estate of B. M. Gay, deceased,
and which were provable against said estate and paid by
R. F. Stevenson, if she so desires, and the question of the
amount of such provable debts paid by him be ascertained
by evidence, and any such amount so found due will be de-
ducted from the amount heretofore ascertained as having
been received by said Stevenson ; the judgment of the district
court as to the amount so received being hereby affirmed,
and a proper judgment be entered for the amount due the
defendant in error, and that the same be allowed against
the estate of plaintiff in error and so certified to the county
court.”

One effect of this order was to recognize as a fixed quan-
tity the amount due from the estate of R.F. Stevenson,
by reason of the conversion by Mr. Stevenson of the assets
of the estate of Dr. Gay. In the first trial no counter-
claim or set-off had been pleaded on behalf of Mr. Steven-
son’s estate on account of the debts of the estate of Dr.
Gay properly paid by him. Another effect of this order
was to permit of the filing of said claim by way of a set-
off, as though such filing had occurred previous to the origi-
- pal trial in the district court. On the 6th of March, 1890,
there was accordingly filed on bebalf of the defendant in
this action, in the district court, an amended answer, in
which there were pleaded by way of set-off forty-three
different items in favor of the estate of R. F. Stevenson
as against theestate of B. M. Gay. The aggregate amount
of these set-offs, as given by the defendant in said answer,
was $2,625. None of these items was of date later than
August 9, 1883, as stated in the defendant’s answer filed
March 6, 1890. There was, therefore, between the accru-
ing of the last cause of action set out in defendant’s answer
by way of set-off, and its being first pleaded, a period of
over six years. As there was no attempt to plead these
matters of set-off until the date of the filing of the answer
as authorized by this court, the commencement of suit in



906 NEBRASKA REPORTS. [VoL. 38

Stevenson v, Valentine.

respect to these items, as contemplated by the statute of
limitations, must be construed as March 6, 1890,—a fact to
be borne in mind in connection with such reference as shall
hereafter be made to the statute of limitatious.

The court instructed the jury to allow the defendant as
set-off but the sum of $255.90, which was accordingly -
done, as to which no complaint is made by defendant in
error. The claims, by the instructions of the court with-
drawn from the consideration of the jury, were without the
support of any evidence under the rulings of the court,
and this proceeding must be determined by the correctness
of such rulings. In effect, the court held, as we under-
stand the record, first, that it was necessary that the claims
pleaded and offered to be proved should have been filed
and passed upon in the county court; and, second, that
whatever claim might otherwise have existed was barred
by the statute of limitations. With such variations as the
name of the holders of the claims, the amounts and dates
of payment respectively rendered imperative, each of the
forty-three counts of the defendant’s answer was stated in
the following language, used in setting out the first count,
to-wit: “Said B. M. Gay, deceased, at the time of his
death was justly indebted to the Consolidated Tank Line
Company in the sum of $40.74, which said sum the said
R. F. Stevenson, deceased, paid said Tank Line Company
on or about June 29, 1883.” There was, of course, a gen-
eral recitation in the answer of the indebtedness of Gay at
the time of his death to a large number of persons, which
the detailed statement above referred to immediately fol-
lowed ; the whole closing with the prayer that the amount
of said claims, of the total of $2,625, with interest from
August 1, 1883, should be deducted from the amount of
the value of said Gay’s property which had been received
by said R. F. Stevenson, and that said last named amount
should be reduced accordingly. Parenthetically, it may be
remarked that each of the allegations made in the answer
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was denied; the plea of the statute of limitations was in-
terposed, and the necessity for, as well as the lack of, filing
the said several claims in the county court and the allow-
ance of each as claims was set up; following which pleas
the reply set forth that under the order of the county court
the proof of claims against Gay’s estate was required to be
made within six months from March 6, 1886, and that
none of the aforesaid claims had ever been filed or allowed
in said county court. In proof of the respective items
set forth in the answer of the defendant by way of set-off
there was produced evidence simply of payments made by
Mr. Stevenson to the holders of alleged claims against Dr.
Gay’s estate. It will scarcely escape notice that there was
no proof, as there had been no pleading of the filing of
any such claim or of action in respect thereto in the county
court of Cuming county. By timely and proper objections
these prerequisites were insisted upon, as well as was the
lapse of time for presenting and proving claims.

The plaintiff in error appeals to the order of this court
above recited as sufficient to avoid these objections. We
do not so understand the scope and effect of the order in-
voked. Section 16, article 6, of the constitution of Ne-
braska provides that “county courts shall be courts of
record, and shall have original jurisdiction in all matters
of probate, settlements of estates of deceased persons, ap-
pointment of guardians and settlement of their accounts,
in all matters relating to apprentices, and such other ju-
risdiction as may be given by general law.” These con-
stitutional provisions are supplemented by section 3, chap-
ter 20, Compiled Slatuates, by which it is provided that
“‘the courts of probate in their respective counties shall
have exclusive jurisdiction of the probate of wills, the ad-
ministration of estates of deceased persons,” ete. This
court could never have intended by its order to nullify
these provisions of the constitution and statute of the state,
as would the coustruction contended for by the plaintiff in
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error. The order provided for the allowance by the dis-
" trict court of all « provable” claims, In the district court
1o claim against the estate of a deceased person is provable,
originally, except upon appeal as to the same from the
county court. The district court, by the statute and con-
stitutional provisions cited, has no jurisdiction to adminis-
ter the estate of a deceased person; that Jurisdiction, by
restrictive terms, is confined to the county court. No
order of this court could operate to remove this restriction.
Hence, as the construction which we now place upon this
order in question is the only one which does no violence to
the statute and constitution, it must be accepted as the only
admissible construction. The ruling of the district court,
whereby a claim was not deemed provable unless it had
been duly filed in the county court and there properly al-
lowed, was correct. _

Equally effective was the statute of limitations to exclude
from consideration the several claims urged, for more than
four years had elapsed since the alleged payment of such
claims by Mr. Stevenson before it was pleaded in the district
court. In the trial of the cause, from the result of which
the former error proceedings were taken, there was intro-
duced in evidence a letter written by Mr. Stevenson to the
pseudo Mrs. B. M. Gay (whose true name was Angeline
Bromley). This letter was dated January 18, 1884, and
recited the separate ifems for which Mr. Stevenson was
debtor to the estate of B. M. Gay (known in Nebraska as
“Gray”).  Following this admission, Mr. Stevenson
claimed credit in this letter for payment made by him to
general creditors of Gay (alias Gray) in the sum of $2,-
211.24, and for taxes paid of the amount of $54.70; in all,
$2,265.94. The admission against his own interest was
competent testimony as against Mr. Stevenson, or his estate,
without doubt. We have been cited to no authority to
sustain the present contention that the admission in his
own favor is equally competent. If Mr, Stevenson him-
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self was seeking the allowance of these credits, neither
statute nor adjudication could be found to aid him; but
how much more inadmissible becomes the proposed admis-
sion in his own favor as proof, ignoring as it does the ex-
istence and jurisdiction of the county court.

It is quite possible that the result reached may work
great hardship to the estate of Mr. Stevenson. Doubtless,
to avoid such a result, this court allowed the representa-
tive of said estate to plead and establish all “provable”
claims against the estate of Dr. Gay, notwithstanding Mr.
Stevenson had acted without authority in selling the prop-
erty of Dr. Gay and with the proceeds of said sale dis-
charging debts claimed to be due from Dr. Gay’s estate.
This was the extreme limit of the power of this court. Mr.
Stevenson, when in his own wrong he assumed to dispose
of the estate of Dr. Gay, rendered himself liable for the
value thereof and all incidental damages, no matter what
his motives may have been. Section 185 of chapter 23,
Compiled Statutes, was then, as now, in force, and its pro-
visions were as follows: “If any person or persons, before
the granting of letters testamentary or of administration,
shall convert to his or their own use, or shall embezzle, -
alienate, or destroy any of the moneys, goods, chattels, or
effects of any deceased person, such person or persons shall
stand chargeable and be liable to the executor or adminis-
trator of the estate of such deceased person for the value of
the moneys, goods, chattels, or effects so converted, embez-
zled, alienated, or destroyed, and for all damages sustained,
to be recovered by such executor or administrator, for the
benefit of such estate, by a civil action in any court of com-
petent jurisdiction,” ete. '

On the former hearing in this court, justice was so far
tempered with mercy that the representative of the estate
of Mr. Stevenson was permitted to plead matters of set-off
omitted on the first hearing in the district court. Its own
rules of practice and procedure it was competent for this
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court to modify, hold in abeyance, or wholly abrogate. It
could not set aside constitutional or statutory provisions
affecting and guarantying substantial rights. The trial had
upon these new issues enabled the representative of the
estate of Mr, Stevenson to establish as against the estate
of Dr. Gay but $255.70. As no error is apparent in the
record of the trial leading to this result, it follows that the
judgment of the district court is

AFFIRMED.
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legislation. St. Joseph & G. I. B. Co. v. Palmer......... 473-476
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Census. See REGISTER OF DEEDS.

Certiorari. .
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2, Will not lie where appeal or error is available. Id....533, 534
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MENTS, 1.
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nied. Firsl Nat. Bank of Mount Pleasant v. Davis......238, 243
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Id.
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Consideration. See BuiLDING CONTRACTS, 1. STATUTE OF
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Conspiracy. See EVIDEXCE, 7.

Constitutional Law. See MUNICIPAL CORPORATIONS, 1.
1. Bond for $70,000 from one charged with embezzling that
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county funds so as to render invalid a statute covering
both. Hopkins v. Scoti........... ceserensrnns veeeraras cesserennnnness 661

3. Norisan act rendered unconstitational by a provision that
it shall not apply until expiration of the terms of certain
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4. Private property can only be taken without the owner’s
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Construction. See QUESTIONS oF LAw.
Contempt. See Liquoks, 9.
Continuance. See CouNnTy TREASURER, 2. JUSTICE OF THE

PrAcE, 2.
Affidavit for, held insufficient. May v. State.....couueuunrerrenen. 213
Hammond v. Johnson................. ceresinesieesaas cerreenan veenes 251

Contracts. See ACTIONS, 9. BUILDING CONTRACTS. EvVI-
DENCE, 11. GOOD-WILL. LAND CONTRACTS. MAR-
RIED WOMEN. QUANTUM MERUIT. STATUTE OF

FRrAUDS.
Contributory Negligence. See NEGLIGENCE, 4.
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1. Defined. State v. Hill.ouuuuunuueevesesensnnnn... cerrerresnareneees 707
2. Of money from state treasury; is completed at time and
place of taking—not that of deposit. Id........... censens 707, 708

Conveyances. See RESCISSION.

Corporations, See ATTACHMENT, 4. MASTER AND SERV-
ANT, 2.

One who is shown to be the general manager of a corporation
engaged in the business of feeding and raising cattle is
presumably empowered to buy feed for them. Powder
River Live Stock Co. v. Lamb................. cessrrrinnieninse. 361, 352

Corpus Delicti. See CrRaiNaL Law,7.
Costs. See LAND CoNTRACTS, 2.

Decree as to, modified because of confused pleadings, M-
Connell v. First Nat. Bank of Lincoln........cv..n.voue..... 257

Counties. See AcTiONS, 1-4, 7, 8. BASTARDY. CoUNTY
CLERK. CoOUNTY TREASURER. REGISTER OF DEEDs.
SHERIFFS.
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County Board. See CouNTY TREASURER, 2-5.

County Clerk.
Deputy of, must be paid from fees and cannot collect salary
from county. Gage County v. Wilson....... eeenearerenarsraines

County Court. See ADMINISTRATION oF ESTATES. AP-
PEAL, 4.

1. Motion for a new trial; judgment rendered four.days after

case taken under advisement. Bushz. Bank of Commerce...

9. County judge has no authority to sign bill of exceptions

embodying affidavits used in hearing motion to dissolve

attachment. Moline v. Curlis...... veresne [T v veenes.520,

County Treasurer.
1. Embezzlement of public funds; amount of bail. Inre

Scott..coenees crerenaas

2, In proceedings by supervisors to remove county treasurer,
the fact that he appears and obtains a continuance and
then goes to trial without objection will prevent him from
being heard to claim in supreme court that he was not
allowed sufficient time. Hopkins v. Scolt....coeues ceeerean 662,

3. Such proceedings are not invalidated by the fact thatsome
of the supervisors were also witnesses. Id.

4. Nor by the fact that not all were present at the hearing,
a quorum being sufficient. JId.

5. There is no authority for a bill of exceptions embodying
the evidence at such proceedings. Idecieereveieonans N

Creditor’s Bill. See FRAUDULENT CONVEYANCES.

Oriminal Law. See BAIL. INFORMATIONS AND INDICT-
MENTS. MALICIOUS PROSECUTION. .

1. Rulings of trial court, not prejudicial o accused, ignored.

May v. State...... evesesauressessranetissternaaritoniestrsenessttaseres

9. Affidavit for continuance on account of insufficient notice

of trial should show that accused was not otherwise aware

of its date. Td.e..cicveeiersionnnrenenserensniianeasnenanioeens

3. Voluntary confessions of accused are admissible. Id

4. Evidence in conviction for larceny held sufficient. Id.....

5. Issues of fact raised by plea in bar must be tried by a
jury; accused cannot waive that right. Arnold v. State....

6. Circumstantial evidence must, in order to sustain a con-
viction for felony, exclude every other reasonable hypoth-
esis. Dreessen v. State....coeeeiencens eremcennenetenaens 375, 3817,

7. And in homicide cases the corpus delicti must be estab-
lished beyond a reasonable doubt. Id.

165

405

534

502

670

666

211

. 213

215

754

388
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Criminal Law—concluded.
8. The rule which requires proof beyond a reasonable doubt
applies to misdemeanors. Vandeventer v. State...... SN 595
9. Proof that offense was committed on precise day named
in information is not essential. Palin v. State. ................ 865
10. Where but a single crime is charged in information, and
in order to prove it on the trial the state seeks to prove
similar but distinct offenses, defendant should move to re-

quire prosecutor to elect. JId.... ...... orrennines oreravenesianis 866
11. TInstructions as to presumption of innocence approved.
0 £ restiesenrenee iieraranses crtesrentaretiaennas 867, 868

12. It is reversible error for trial judge to permit arguments
to the jury in a criminal cause while he is absent from the

court room. Id........ tererneiniens corerennusieas creranae sresenune 867, 868
13. “Abuse” is synonymous with “ravish” in Crim. Code,
sec. 12, Id.........ceenennnene. S ST ONN «er 867

14. Burden of proof never shifts in criminal prosecutions; state
must disprove beyond a reasonable doubt, and not ac-
cused prove theory of self-defense, Gravely v. Stute....873-875

Cross-Examination.
Wide latitude permissible in, of parties to alleged fraud.
AUSCRUIEr V. COVUIN. «.vvvversirreirernerrrrerissrsnsssessesssenesssness 888

Damages. See Goon-WILL. LANDLORD AND TENANT, 5.
Liquors, 1,2. MuNICIPAL CORPORATIONS, 2, 4,

1, Omaka & R. V. R. Co. v. Moschel.................. ceseereeenieens 281
2. An injured party must make reasonable efforts to render
injury as light as possible. Loomer v. Thomas........ creeeee 280
Damnum Absque Injuria.
Morrisscy v. C., B. & Q. R, (o....... [ tesecnseesesanerianene... 430, 431
Death by Wrongful Act. See Liquors, 1-3. NEGLIGENCE,
2, 9.

Debtor and Creditor. See ATTACHMENT. EXRMPTIONS.
FRAUDULENT CONVEYANCES.

Decedents. See ADMINISTRATION OF ESTATES, EvIDENCE, 8.
Decree. See APPEAL, 5. REVIEW, 1, 2.

Dedication. See Higawavs, 1, 2.

Deeds. See Escrow, 1. EVIDENCE, 4. LAND CoNTRACTS, 2.

Default. See Baiy, 6,7. J UDGMENTS, 1, 2. JUSTICE OF THE
PEACE, 2.

Definitions. See Worps AND PHRASES,
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Demurrer. See PLEADING, 5.

Depositions. See EVIDENCE, 8.

Deputies, See CounTy CLERK. SHERIFFS, 3.
Description. See EMINENT DoMAIN. MECHANICS' LIENS, 2.

Dismissal.

1. Motion for, in supreme court, on ground that order com-
plained of was entered by consent, will not be entertained
if notice was not served prior to expiration of time for
serving briefs. Omaha Fire Ins. Co. v. Maxzwell...............

2. Motion to dismiss appeal to supreme court on ground that
appellant has accepted the fruits of the decree complained

of, will be heard, though notice thereof was not served un-

til after time for serving briefs, when it appears that ap-
pellee had no earlier knowledge of the grounds of the
motion. Harte v. Casleller............. verresens veersor serersansDTZ,
3. For want of prosecution, in district court, should be va-
cated upon ashowing that plaintiff’s counsel was then
engaged before another judge of the same court, had &
meritorious defense, and was not negligent. Lundgren v.
EPiK coveeenerereerieneraronronneinnenenenns cesiersesecanies

Divorce. See HusBaAND AND WIFKE, 2.
Easements. See ADVERSE POSSESSION, 8.

Ejectment. See GOVERNMENT LAND.
SMAth V. HILCRCOCK . .ceeeennereiereresss casersnsanssrssessarssonsssosesossss

Election of Counts. See CRIMINAL LAw, 10.
Embezzlement. See BAIL, 3.

Eminent Domain. See CONSTITUTIONAL LAw, 4, 5.
Petition describing land by government saubdivision will not
authorize condemnation of platted city lot. Omaha & R.
V. B. Co. v. BickardS.......ccoceverroveniernsssresncsesanees

Equity. See SUBROGATION.

Error Proceedings. See APPEAL, 1, 3. JUDGMENTS, 3,
STIPULATIONS.

1. Failure to file motion for new trial will not of itself war-
rant dismissal of petition in error, but where an inspection
of the latter shows it to be without merit, the judgment
will be affirmed. Upion v. Cady...... creeererircnntnianentaene 210

3
2. A petition in error from justice’s court must be incorpo-
rated into the record for the supreme court before latter
will review judgment of district court thereon. Lean v.
ANArews.....cc.ovvviannen cerenens vereeee Cesereererercaranes corsetsrerieens

359

573

363

104

847

211

656



922 INDEX.

Error Proceedings—concluded.
3. Are the proper remedy, and not mandamus, to correct error
of justice of the peace in granting a new trial more than

four days after judgment. State v. Holmes............... 357,

Error Without Prejudice. See HARMLESS ERROR.

Escrow.
1. Finding of trial court that depositary of deed in, delivered
it by authority, keld, sustained by the evidence. Eggle-
8101 0. POLOCK....cvvomveerirrenseensersineririne e aeseeese oo
2. Finding that depositary of mortgage delivered it without
authority, held, to be sustained, and that neither mort-
gagee nor his assignee with notice acquired any rights

358

190

thereby. Roberson v. Reiter....... ceerestiestieneneniiene...... 199-209

Estoppel. See ADVERSE PosskssioN, 5. RES ADJUDICATA.
Cannot be grounded on silence unless there is both the spe-
cific opportunity and the apparent duty to speak; party
omitting to speak must know that another is acting or

about to act in reliance thereon. Scharman v. Schar-

MANevviiie tirnniierserenecnnnnnsns Cereteennnie Crreeas verenees cerenreinien. 40, 50

Evidence. See CRIMINAL Law, 3-9. HUSBAND AND WIFE,
2. LANDLORD AND TENANT, 2. Liquors, 3,9. NEG-
LIGENCE, 2. NEGOTIABLE INSTRUMENTS, 2. NEw
TRIAL. PARTNERSHIP,2. STATUTE oF Fraung, 1, 5.
Tri1aL, 2,3.

1. Rulings on admission of, approved. Roberson v. Reiler, 203, 204

2. Offer of proofis necessary in order to predicate error upon
exclusion of answers to questions asked. Smith v. Hitch-
€ock...couunnnvinrnnnienn e Ceretitierettrttteenrueenasnans creesiranay

3. Admission of incompetent, in trial to court, not reversible
error.  Liverpool & London & Globe Ins. Co. v. Buckstaff...
4. Record of a deed not admissible in, if acknowledged by
grantees instead of grantors. Maxwell v. Higgins ...... 675,
5. Check countaining memorandum of terms of contract is
admissible for the purpose of showing the same. Carstens
Ve HEDORAL oot st
6. Hearsay statements of decedents held inadmissible. Afc-
Connell v. First Nat. Bank of Lincol...eeseeeae.nnn..
7. Where testimony tends to prove conspiracy to defraud
creditors, declarations of one of the parties to it, in dis-
paragement of his title, are admissible in action of replevin
by him against sheriff. Altschuler v. Coburn............... .
8. The introduction by defendants of their decedent’s depo-
sition, merely for the purpose of rebutting plaintiff’s

110

147

676

860

262

889
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Evidence—concluded.

claim that the subject-matter of the pending action was
not identical with a former one, will not, under Code, sec.
329, authorize the admission of testimony as to tramsac-
tions and conversations with such decedent relative to
other matters material to the pending cause. Furbush v.
Barker........... [N vesenes vevesrusassasarinssnansen 1,26, 27

9. Court may permit leading questions to be asked of a
paralytic who can answer only in monosyllables. Belknap
U, SLEWart....coeeerrevoreesasanes ereresnseneresenessiiiaantrnes veensene 310

10. Record of divorce proceedings not admissible in action
against a husband for board and lodging furnished to his
wife while living apart from him without justification.
Jdueueevesssseneerenerronaoronss esisseeseensennnnrestneens veserseesnnne 307-309

11. Rulings on, in action against contractors who had prom-
ised to pay for material furnished a subcontractor. Bar-
ras v. Pomeroy €oal Co.....cevevevnesronciranscecreseanns veesvoeneess 311

Exeocutions. See JUSTICE OF THE PEACE, 2. LAND CoN-
TRACTS, 4.

Executors. See ADMINISTRATION OF ESTATES.

Exemptions.

1. Debtor’s inventory, set out in opinion, keld sufficient
though informal. Farquhkar v. Hibben........... enresennssn508-561

2. The ** pair of horses’’ exempted by sec. 530 of the Code
is not necessarily a working team; the selection is left to
the debtor. Conway v. Robertsu..coeviveenreriiserisoncnssesaaces .. 458

Fees. See SHERIFFS, 2, 3.

Fellow-Servants, See MASTER AND SERVANT, 3.
Felony. See CRIMINAL LaAw, 6.

Fences. See NEGLIGENCE, 3.

Final Order.

Vacating judgment and permitting answer at same term is
not. Rohv. Vitera............ cerrereeneraaee cesenecsasisans cereerens 338

Findings. See REVIEW, 2, 3, 11, 15, 16.
Fire Insurance. See INSURANCE, 1-5.

Foreclosure. See HOMESrEADS. LAND CONTRACTS, 2-4.
MORTGAGES. TAX LIENS.

Forfeiture. See BalL, 6, 7.

Fraud. See REscissioN. VENDOR AND VENDEE.
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Fraudulent Conveyances. See CONSIDERATION.
1. Verdiet of jury supported by competent evidence is con-
clusive as to fraudulent intent. Schrider v. Tighe............ 394
2. Intention to defraud cannot be inferred from mere fact of
preferring creditors. Farwell v. Wright. ......ccovuvvueran..... 451
3. Rulings and instructions in attachment and replevin held
to have restricted too much province of jury. Karllv..

Garnishment. See SHERIFFSs, 4.
1. Stipulation that garnishee should be discharged upon
‘‘showing fully ”” the amount in his hands, is no defense
to an action under Code, sec. 225, for unsatisfactory dis-
closure and conversion. Lau v. Qrimes Dry Goods Co...... 224
2. Raulings of trial court in such action held to be harmless
error, and evidence of value of goods sufficient to sustain
judgment. Id223, 224
3. Garnishee must answer unequivocally, and if he fail to
obey orders of court he acts at his peril. Workv. Brown... 498
General Denial, See PLEADING, 5.
Good-Will.

One who sells his business and good-will to another, agree-
ing not to do business at the same point, and afterwards
violates such agreement, is liable in damages. Nelson v.

Hlall 478
Government Land. See TAXATION, 1, 4.

Holder of receiver’s certificate cannot, when entry has been
canceled (though without authority) and no patent has
been issued, maintain ejectment. Headley v. Coffman, 68, 74, 75

Guaranty. See NEGOTIABLE INSTRUMENTS, 6.
Habeas Corpus. See Bair, 5.
Harmless Error. See InstrUCTIONS, 2, 3, 6.

1. Ailtschuler v. Coburn......

2. Lau v. Grimes Dry Goods L VSO 223

Highways.
1. Animus dedicendi must be clearly proved before highway
may be claimed by dedication. Brown v, Stein.............. 599

2. Evidence held insufficient to establish dedication. Jq.

3. Secs. 47-52, ch. 78, Comp. Stats., providing for the estab-
lishmentof private roads, are unconstitutional. Weiton v,
Dickson.................... .
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Homesteads. See EXEMPTIONS.

Under sec. 17, ¢h. 36, Comp. Stats., surviving husband or wife
may mortgage life estate in, and the same will pass to pur-
chaser at foreclosure sale. Nebraska Loan & Trust Co. ».
SIABSALL. ovvvereenrsersorssarosarcnsrrosstsassntitsiosnantaossissssasssns 519

Homicide. See CRIMINAL LAW, 7.
Horses. See EXEMPTIONS. MASTER AND SERVANT.

Husband and Wifo. See HOMESTEADS. MARRIED WOMEN.

1. Husband not impliedly responsible to a third party for
board and lodging of a wife living apart from him without
justification or permission.  Belknap v. Stewart........ veeenes 310

2. Record of divorce proceedings not admissible in action by
such third party against husband, to show wife's justifi-
cation. Jdu......cccorereniesianieiiiiiinsenns creeeeessesssensseees307-309

3. Wife may recover from husband for his use and occupa-
tion of her premises, though without an express contract,
but she cannot testify in such action. Skinner v. Skinner, 756

Identity of Issues. See APPEAL, 4.
Illegitimate Children. See BASTARDY.

Impeachment.
Furbush v. Barker..cceeeeeesercnncees rerieresnseerensasennsssasnesars 21, 28

Improvements. See TAXATION, 1, 2.
Indictments. See INFORMATIONS AND INDICTMENTS.
Indorsements. See NEGOTIABLE INSTRUMENTS, 1,4,6.

Informations and Indictments. See CRIMINAL LAw, 10.
1. When charging unlawful transfer of mortgaged personalty,
must allege name of transferee and that transfer was with-
out written consent of owner and holder of debt. State

0. HUGRES. cevrnsssevrsrneisminanasssssisssrsosassasonnanes seenereee 368, 369
9. Not a fatal defect that offense is charged with unnecessary
particularity; surplusage may be stricken out. State v.

Kendall o..eeenereeeseasssesonansieosssasisssosssssanonanansionss 817, 819, 820
3. Sufficiency of,in prosecution for maintaining dam injuri-
ous to public health. Jd..ccccccvsracceiinsinsionnennnns ..... 818, 819

4. When apparently defective, court should inquire whether
_there is probable cause for prosecution and hold or dis-
charge accused accordingly. Id..coorveserienenine veeeen 821, 822

Injunctions.
1. Remedies at law must be plain and adequate, which will
prevent resort to. Welton v. Dickson....... ceaverernnanennn 781, 782
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INDEX,

Injunctions—concluded.
2. Petition for, to prevent enforcement of judgment rendered

by default must aver facts from which it appears that
plaintiff had a meritorious defense, and that his failure to
plead it and to avail himself of appellate and other rem-
edies was not due to neglect. Langley v. Aste.......... ....55, 56

Instructions.
1.

(]

Erroneous, if they assume existence of a material fact con-
cerning which evidence is conflicting.  Chicago, B. & Q.
R. Co. v. Andersonl]G, 117

. Error in, is not cured by the fact that the general tenor of

the charge is more favorable to the defeated party. Id... 117

- Conflicting charges, oue of which misstates the law to the

prejudice of the successful party, cannot be availed of as
error by the defeated one. Fuarwell ». Cramer............... 62, 67

. Need not be given upon uncontroverted points or in the

exact language asked. Lau v. Qrimes Dry Goods Co...216, 222

. Refusal of, when applicable to the issues and not otherwise

supplied, is reversible error. Powder Ricer Live Stock: Co.

. Giving an erroneous instruction, ora second instruction on

the same point, is not reversible error unless the jury is
misled thereby. Carstens v. MeDonald..... Cereseerreneiens 861, 862

Insurance. See MORTGAGES, 1.
1.

Oral agreements of attorneys to arbitrate loss will not be
enforced against objections of one even though policy pro-
vide for arbitration. German-American Ins. Co. v. Buck-
staff.......... Ceeettienrrn e e seaae ceeeinne sesstrenairenianees. 140-143
Vacancy and nou-occupancy of a building are questions
for the jury under proper instructions. Idaunuueeeeenannnnn., 144
A building whose tenant has removed, leaving a portion
of his effects therein, is not “ vacant or unoccupied.” Liver-
pool & London & Glvbe Ins. Co, v. Buckstapf................148, 149

- A clause requiring actions to be “commenced six months

after the occurrence of the fire,” construed with another
providing for payment sixty days after receipt of proofs of
loss, and held to authorize commencement of suit within
six months after the sixty days. Fireman's Fund Ins.
Co. v. Bucksln[f.]Sl, 152

. Against fire is a personal contract, and does not run with

the land. New England Loan & Trust Co. v. Kenneally.... 900

. Written contract of, conclusively presumed to contain all
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Insurance—concluded.
agreements of the parties. DMecLaughlin v. Equitable Life

Assurance Society. corereearanns [ PTRPON vevereecesnransass 133

7. In a life policy providing for issue of paid-up insurance
upon surrender of old policy within six months after de-
fault, time is of the essence, and where there is no sur-
render for more than eleven months beneficiary cannot
compel specific performance though three annual premi-

ums had been paid. Id............ cerresees cveersennsnrsssnnneni 134, 735

Interstate Commerce, See CARRIERS.
Intoxicating Liquors. See LIQUORS.
Inventory. See EXEMPTIONS.

Jailers. See SHERIFFS, 2.

Joint Tenancies.

Are not favored, and conveyance to more than one will be
presumed to create a tenancy in common. Maxwell v.
Higgins ..voeuees tieisersietesteasenreacnas seteseerssenesssennsocrsestesnes

Journal Entries.

By clerk of district court are conclusive on review; if incor-
rect, should be remedied by order of district court. Chi-
cago, B. & Q. B. (Co. v. ANAErSON.ccreesersrereenrerncenss ceeerenes

Judgments. See JUSTICE oF THE PEACE, 2. REPLEVIN,
SUBROGATION. VOLUNTARY PAYMENT.
1. Order vacating judgment by defanlt and permitting answer_
at same term not a final order. Rok v. Vilera.......... cevenne
2. Motion to vacate, should assign grounds, but if these are
set forth in a separate paper, and acted upon by the trial
court without objection as to form, supreme court wilPnot

676

338

consider it. Jd...ccoveniiinieirnnnn SOOI ceresrersecesenansees 337

3. When rendered against surety on appeal bond, only the
surety can complain, and such judgment does not bar er-
ror proceedings against principal defendant. Habig v.

LaAYNeecneevrieenenversneeans s rrrerererensereresnsnnnreseren 74T, T48

4. Cannot be vacated by district court after term except for

grounds enumerated in Code, sec. 602. MeBrien v. Riley, 563, 564

5. Hence the fact that one against whom judgment was ren-
dered by default was not notified of appeal of the case
from justice’s court is not sufficient ground for vacating it.
Jduuveninnnnnns rerresasunierestetaiensaranesrraasers

6. A motion to vacate judzment by default must be accom-
panied by answer setting up meritorious defense. Id.

564
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Judicial Sales. See ATTORNEYS.
Fraud alone in appraisement, and not mere error of judg-
ment, will authorize vacation of; objections to appraise-
ment and motion to vacate should be made and filed before

sale. Vought v. Fomvorthy......................................793,

Jurisdiction. See ACTIONS, 14, 7, 8. ADMINISTRATION OF
ESTATES, 3. CARRIERS. MANDAMUS, 1.

Jury. See FRAUDULENT CONVEYANCES, 3. NEGLIGENCE, 3.
QUESTIONS OF Facr.

Justice of the Peace. See ERROR PROCEEDINGS, 3. Ma-
LICIOUS PROSECUTION.

1. Notice of appeal from, by appellant, to appellee, is not
necessary. McBrien v, Biley. cuuerereirenreniineinneerinreeennnnn,

2. Order of continuance by, two days before summons is re-
turnable, with the consent of one defendant but withount
theknowledge of the other, is, as to the latter, voidable only;
and where judgment is rendered against him by default
at the adjourned date, a petition to enjoin its execution,
which merely states that he had a good defense without
setting it forth, and which does not state why he failed to
appear or appeal, is insufficient. Langley v. Ashe............

Land Contracts.

1. May be shown by parol to be securities in the nature of
mortgages, even though formally and absolutely assigned
in writing, upon pPayment of debt, or lien of assignee

¢ ceases. Scharman v, Scharman

2. In action by vendor to foreclose contract of purchase or

bond for deed on account of vendee’s default, plaintiff
need not prove a tender of deed ; at most this conld only

................................. 39,

794

564

54

45

affect the matter of costs. Harrington v. Birdsall. oo 182-184

3. Strict foreclosure decreed where vendee had raid but one-
tenth of the purchase price and was in defaunlt more than
fifteen months without showing excuse, or that the land
had increased in value; or was worth more than purchase
price. Id

D R P P T

4. Stay of execation not allowed in strict foreclosure. Id.187,
Landlord and Tenant. See AGENCY, 1. JoInT TENAN-
CIES. MECHANICS' LiExs, 9.

1. In absence of contract to repair, tenant takes premises as
they are, and caonnot recover for repairs made. Powel] v,
BECKIey...coneuverecrerniririncsneesnemnan .. tetesntesitentneanian. 157,

2. Relation of, implied between parlies, by the beneficial uge

187
188

161
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Landlord and Tenant-—concluded.
and occupation on the part of one of the other’s land with
owner’s knowledge. Skinner v. Skinner.......c.uveviveeiennee . 756
3. In an action between lessor and lessee’s assignee, where
description in lease is uncertain, parol evidence is admis-
sible to show that at the time it was made the parties to
the lease went upon the land and agreed upon certain
boundaries. Schneider v. Patlersof.....e..cceossenseseneseess684, 685
4. Itis no defense to an action by such assignee for damages
for exclusion from the land that he knew of his assignor’s
exclusion and the lease to another. Id.....................685, 686

5. Measure of damages for exclusion from land leased for
mining sand is valae of occupancy for that purpose, and

evidence thereof ig admissible. Id......cccceneeen treerseareess 686

Larceny. See CRIMINAL Law,4.

Leading Questions. See EVIDENCE, 9.

Leases. See LANDLORD AND TENANT. TAXATION, 2.
License. See L1QUORS, 4-9.

Life Estates. See HoMZSTEADS.

Life Insurance. See INSURANCE, 6, 7.

Limitation of Actions. See ADMINISTRATION OF ESTATES, '
5., INSURANCE, 4. TAXx LIENS.
Action for damage to land by construction of railroad near it,
is barred in four years from such construction. Omaha &
R. V. RB. Co. v. MoSChela..ccurrevrunierrearireirosiererennennnss. 287, 288
Morrissey v. Chicago, B. & Q. B. Cou.....vvvrveeriiverceerenreenes 415

Liquors.

1. It is not a fact mitigating damages in action against sa-
loon-keeper for death of a father caused by, that deceased
had accumulated property which plaintiffs acquired.
Houslon v. Grafie...ceverenveiaiienine sesesiainianane crreeereraeacas 690, 691

2. Nor is a child precluded from recovering in such action to
the extent that he has supported himself in the past. Id.

3. Evidence that the saloon-keeper had instructed his serv-

ants not to sell to the deceased is inadmissible. Id......... 691
4, Publication of statutory notice is a jurisdictional prere-
quisite to issue of license. Rosewater v. Pinzenscham...... 838

5. Affidavit of publisher that notice was published in news-
paper having largest circulation in county, is prima facie
evidence thereof, but may be impeached. Id.......... eeeee 839

6. Considerations in determining proper newspaper.

63
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Liguors—concluded.

7. Whether separate editions of a daily paper are distinet
publications, is a question of fact for the license board. Id., 845

8. Where such editions are not substantially the same, inser-
tion in but one is sufficient if its circulation is the largest
in the coUNtY. Idu,....ccvvivereseerioreereiirssesssseessssnenessons 846

9. License board has no power to designate newspaper, but
on hearing remonstrance may compel production of instra-
ments and commit for contempt those refusing to testify.
Id....... crereens seserereaieesssintinisesiinasiesanensssnseness 536, 843, 844

Locus. See AcrioNs, 1-4, 7, 8.

Malicious Prosecution.

1. Action for, against justice of the peace, constable, and
prosecuting witness, is properly brought in the county
where plaintiff was arrested, though subsequent proceed-
ingswere all in another county. Vennum v, Huston. ...299, 300

2. Justice of the peace is not liable for issuing a warrant, if
he acts in good faith, has jurisdiction, and the complaint,

though informal, is not void. Id................... teereneranes . 302
3. Prosecuting witness not liable unless inspired by malice
and without probable cause. Jd....oceeveereennens vessrennacaseas 303
Mandamus.

1.” Application for, to enforce private rights, should be made
first to the district court, not the supreme court. State v,
Lincoln Gas Co.......veereiiveieinnnennnennnns cierreesesnrasenenenaieens 33
State v. School District... cresssnnsnsncenienncinescenss 237
State v. Merrill ....uuueee.n... Cessaeracetreeiietetrttantentaanns cerennnes D11

2. Not the proper remedy to correct error of justice of the
peace in granting new trial more than four days after judg-
ment, State v. Holmes......corveerervennninnnrennns ceervenernnnn s 357, 358

Manslaughter. See CRIMINAL Law, 7.
Married Women. See HUSBAND AND WIFE.

1. Property rights, same as feme sole. Farwell v. Oramer...... 61
2. No presumption that personalty in possession of wife liv-
ing with her husbaud belongs to latter. Id........... ceeeees 66, 67
3. Common law disability remains except as removed by
statute. Godfrey v. Megahan.....ueeueennneeneeinnnnnnnns ceeerennee . 751
4. Whether contracts of, are made with reference to separate
estate is a question of fact. IHd.................. ceressrctrencences 102

Master and Servant. See LiQUors, 3. PLEADING, 6.
1. Master’s duty to provide for use by servant is the same in
respect to animals as in case of machinery. Hammond v.
JORNEON evvnsreiiesrstsnnnnncararisrecsnreneen tereseareasensecesneen.. 248, 249
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Master and Servant—concluded.

2. Master, even though a corporation, is liable for injuries to
servants from instruments which it might have known
were unsafe.  Jd.....coveeriiinieniienioiiiininiaen,

3. Evidence held to show that party directing the use of a

vicious horse by servant was a vice-principal and not a
fellow-servant. JId.........eeeneene terseerrecerseransasennnnsssarassase 201

Maxims.

‘‘He who seeks equity must do equity ” discussed. Alez-
ander v. Shaffer ....cc.ovvevineiinianens ssesensniinanaiansnaae veeeane .. 816

Measure of Damages. See LANDLORD ANXD TENANT, 5.

Lyman v. City of Lincoln....vcevieeeseerviasnriniiaisiisenens cereannass 803

Mechanics’ Liens.

1. Cannot ordinarily take precedence over prior recorded

mortgage. Holmes v. HUlehins e veeererrrirnnenvenvnnrernnnn. 610-612
2. No lien attaches against purchasers where sworn state-
ment contains a misdescription of premises. [Id......... 617, 618

3. Mere knowledge by the vendor of a lot, of proposed build-
ing thereon by the vendee, will not subject the former’s
mortgage lien for purchase money to the material-man’s
lien. Id.. cerereeterenenens s sesresarrenaans 602, 619
4. Vendor’s hen is subject to, where, by agreement with
vendee, latter is constituted agent of veudor in erecting a
building on the premises; and such agreement may he
established by parol. Sheehy v. Fulton....covcoviveisenneee 693-6496
5. Lien of material-men and laborers contributing to the
construction of a railroad held superior to a mortgage on
the railroad executed before such construction was begun.
Kilpatrick v. Kansas City & B. B. Co.....ccorvrevssiensriesennne 620
6. Such lien is not waived by merely taking collateral se-
curity from another, in a manner not inconsistent with
retention of lien. Id........cccivenes creesessetsonreasaniasnes 640, 641
7. Do not. attach merely by virtue of delivering material
to son of contractor not shown to be acting or claiming to
act for him. Weir v. Barnes......ccoueveiieiere cerarrranensens 877, 818
8. Filing of lien within statutory limit is imperative. Id... 878

9, Cannot attach by virtue of contract with mere tenant of
premises. Waterman v. Sloul....ccveieresseneedivsiecisicroniens 396

10. Material-man is charged with notice of interest held by
party with whom he deals. Id.

11. Attach for lamber delivered at another place than where
building is being erected but used in its construction as
was intended; and such lien dates probably from final de-
livery at building. Budger Lumber Co. v. Mayes.........827-830
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Mill-Dams.
Are unlawful if they render a stream stagnant and it-becomes
injurious to public health and safety. State v. Kendall.... 820

Misconduct. See TriaL, 4.
Misdemeanors. See CRIMINAL LAw, 8,

Mortgages. See CHATTEL MorTaAGES. Escrow, 2. Homg-
STEADS. INFORMATIONS AND INpICTMENTS, 1. LAND
ConTRACTS, 1. MECHANICS' Liexs, 1, 5, 6.

1. Where a fire insurance policy un mortgaged premises, pay-
able to the mortgagee, is forfeited through his faunlt, a
purchaser subject to the mortgage to whom the policy was
not assigned cannot set off its amount against foreclosure.
New England Loan & Trust Co. . Kenneally.....ueerevnnenn... 895

2. Purchaser assuming first mortgage does not thereby be-
come liable for a second. ¥ (TR UURIIN 1) I )2

Motions. See JUDICIAL SALES. PLEADING, 4.

Municipal Corporations.

1. Charter provision requiring statement of claims against
city for unliguidated damages to be filed with city clerk
within three months after cause of action acerues, is
constitutional and a condition precedent to suit. City of
Lincoln v. Grant........ ceresvenns Ceesereretneniit it eriaenerens 372-374

2. Evidence held to show that damages to property from
change of street grade exceeded special benefits. Svanson
v. City of Omaha.................. et eeensreeennanes cessesnsecneneses 550

3. In cities of first class over 10,000 in counties under town-
ship organization, town board equalizes taxes and may
employ a clerk. Rittenhouse v. Bigelow.........covuen......... 543

4. Award of damages to property from construction of viaduct
held insufficient. Stanwood v. City of Omaha.................. 552

Murder. See CRiMINAL Law, 7.
Names. See ACTIONS, 6. AMENDMENT, 3.

Negligence. See DAMAGES. MASTER AND SERVANT. PLEAD-
ING, 6.
1. Chicago, B. & Q. R. Co. v. Anderson......... crsesersenrenisanas 112
2. In an actifn against a railroad company for killing a boy
on its track, evidence of the engineer’s neglect to keep a
lookout ahead is inadmissible where petition does not al-
lege the same, and a verdict founded on such evidence
will be reversed. Chicago, B. & Q. R. Co. v. Grablin...... 96-99
3. Failure of company to fence its tracks as required by stat-
ate is. [Id........ LT U
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Negligence—concluded.

4.

w 3 O U

10.
11.

In determining whether the deceased was guilty of con-
tributory negligence in trespassing on the track, it was
proper for the jury to consider his age and discretion. Id.,

99, 100

. The fact that a train is not on schedule time is not. Id... 98
. Outside of cities, speed of train is not, per se. Id., 91, 98, 99
 Failure to use air-brake on trains may be. Id........ccccees 98
. Failure of engineer to keep a lookout ahead is, though de-

ceased was a trespasser.  Jd.....coiieiiiiiiicnniinniienes ..101, 102

. Action against employer for death from defective appli-

ances; rulings and instructions approved; judgment for
plaintiff affirmed. Union Stock Yards Co. v. Conoyer ...... 488
Union Stock Yards Co. v. Larson.....c..cceeeees ceasesneeens crerees 492
Is a question of fact. Union P. R. Co. v. Porler.....ceoees 233
Instructions in actions by passenger against railroad com-
pany, for personal injuries, approved. Id........ce-ees235, 37

Negotiable Instruments.

1.

2.

Assignee after maturity takes sabject to all defenses be-
tween the parties. Roberson v. Befler .ocoviviesernienionnsaces 204
Instruction that giving of note at gettlement is prima facie
evidence that all matters then pending between the parties

were settled, approved. Wagner v. Ladd....... veereess weeseass 163
Action on note; defense, fuilure of consideration; finding
and instructions approved. Richardson v. Winter........ 1eon 288

. The guarantor of a note who has paid part of it, may re-

cover such payment from the sureties thereon, though the
atter were-also stay sureties on a judgment against the
maker, to the discharge of which such guarantor, at the
maker’srequest, had applied the amount loaned on the note,
and thus made paramount a lien of his own. Lichty v.
00T €. reeerresresruens srsssarsassnesestostssneasassssosenssassssverses 274, 275

. Nor is it a defense to such an action that the original

payee, as assignee of the maker, has wasted the latter’s
estate so that he cannot pay. Id.......cccvieneiiinennn cresnnne 273

 Blank indorsement may, as between original parties, be

modified by parol. Holmes v. First Nat. Bank of Lincoln, 330-332

New Trial. See MANDAMUS, 2.
Newly discovered evidence to authorize, must be such as was

not, with diligence, procurable at first trial, and would
change the result thereof. Smith v. HitcheoCk..eveeenaeiseas 110

Notes and Bills., See NEGOTIABLE INSTRUMENTS.
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Notice. See ADVERSE POSSESSION, 2, 3. CHATTEL MORT-
GAGES, 2. DISMISSAL, 1,2, JUSTICE OF THE PEACE,
1. LiQUORS,4-9. MECHANICS’ L1ENS, 3,10. VENDOR
AND VENDEE,
Nuisances. See MILL-DAMS.
Omaha & B. V. B. Co. V. JOSCREL....vuereueeresnnrereenssosees ssssanses

Oath. See ARBITRATION AND AWARD, 3.

Occupancy. See ADVERSE POSSESSION. INSURANCE, 2, 3.

Officers. See CoUNTY CLERK. COUNTY TREASURER. MUNI-
CIPAL CORPORATIONS, 3. REGISTER OF DEEDS. SHER-
IFFS.

Official Bonds. See AcTIiONS, 3, 4.

Onus Probandi. See CRIMINAL Law, 14. PLEADING, 3.

Not error to instruct that plaintiff must make out his case by

‘‘a fair preponderance of the evidence.” Alfschuler v. Co-
DUPR e vericeremensenninns cerennsnens [P crereresasseennene 889,

Overruled Cases. See TABLE, anfe, xxiii.

Paid-Up Insurance. See INSURANCE, 6, 7.

Parol Evidence. See LANDLORD AND TENANT, 3. PART-
NERSHIP, 2. STATUTE OF FRAUDS, 5.

Parties. See AMENDMENT, 3. BUILDING CONTRACTS, 2.
Roman Catholic bishop the proper plaintiff in action on a
church subscription. Egan v. Bonacum ......uueuenunnnn..... .

Partnership.

1. Purchase of material by one member of a firm of contract-
ors, under a written contract in his own name, though
with no understanding that it was on his individual ac-
count, binds the firm. Habigv. Layne............ccoo.........

2. Secs. 27-29, ch. 65, Comp. Stats., requiring certificate of,
to be recorded, do not prohibit conduct of partnerships
without such certificate, nor exclude parol evidence of
their existence. Schneider v. Patterson.............. [

Patents. See TAXATION, 4. GOVERNMENT LAND.

Personal Injuries. See MASTER AND SERVANT. NEGLI-
GENCE.

Pleading. See ACTIONS, 6. APPEAL, 4. ARBITRATION AND

AWARD, 5. BUILDING CONTRACTS, 3. INFORMA-

TIONS AND INDICTMENTS, 1, 2. INJUNCTION, 2. NEg-
LIGENCE, 1.

1. Facts, and not conclusions in, will be considered. Spargur

v. Romine......euuivnine.. ceerseterstesnrenaee terteetsersnasuenians 736,

281

890

577

743

680
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Pleading—concluded.
2. Allegations of petition, not specifically denied in answer,
will be taken as admitted. Mazwell v. Higging ........... s
3. In submissions on pleadings moving party must make out
his case from pleadings alone; question is not as to bur-
den of proof, but who, from the dlsclosed facts, is entitled

676

to judgment. State v. Lincoln Gas C’o ......... verresase cerseres 38, 39

4. Sustaining a motion to strike from an answer a portion of
the defense which consisted of a series of acts constituting
one transaction is reversible error. Hovland v. Bur-

TOWS vevenae vernserseressarinnrasatisanes [PPSR 130, 131

5. In an action on a countract governed by that section of the
statute of frauds which requires acceptance, a petition
which merely alleges delivery is demurrable, and the de-
fect is not waived by answering to the merits but is raised
by & general denial. Powder River Live Stock Co. v.

Lamb ..ceuveevaninnns B S P PR 348-351

6. In action against employer for death of servants from de-
fective appliances, latter’s want of knowledge of the defect
need not be averred in the petition. Union Stock Yards
Co. v. CONOYETeraneanss ceesearsesesrasnre vevesnrereesesaenaseneanne 490

Possession. See ADVERSE POSSESSION.

Practice. See APPEAL. DISMISSAL. ERROR PROCEEDINGS.
MANDAMUS, 1. PLEADING. REPLEVIN. REVIEW.
TRIAL. )

Prescription. See ADVERSE POSSESSION.

Presumption. See BAIL, 4. INSURANCE,6. JoINT TENAN-
CIES. MARRIED WOMEN, 2. REVIEW, 16. WATERS, 4.

Skinner v. Skinner ..... . cetseanes veeenae reveereresrsrrneniicenrasonns .

Principal and Agent. See AGENCY. CORPORATIONS. LIQ-
UORS, 3. MgrcHANICS' LIENS, 7.

Principal and Surety. See NEGOTTIABLE INSTRUMENTS, 4.
SURETYSHIP. ’ ;

Production of Instruments. See LiQuors,9.
Public Health. See MILL-DAMS.

Public Lands. See GOVERNMENT LAND.
Publication. See LiQUORS, 4-9.

'Quantum Meruit. See BUILDING CONTRACTS, 4.

There can be no recovery on, by one who pleads and relieson
a special contract. Powder River Live Stock Co. v. Lamb...

491

756

354
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Questions of Fact.
1. Whether speed of train constitutes negligenceis. Chicago,
B. & Q. B. Co. v. Grablin....uuneensnennnnn.... 91, 98, 99
2. And in general negligence is. Union P. R. Co. v. Porter... 233

3. Whether building is ** vacant or unoccupied " is. German-
American Ins. Co. v. BUCKSLAL wuvvveveieerererrenneeeenennnnnn., 144
4. Fraudulent intent in conveyances is. Shrider v. Tighe..... 394
Farwell v. Wright........ L SR RUNRRIRY” V.1
5. Whether contract of married woman is made with refer-
ence to separate estate is, Godfrey v. Megahan............ .« 751
6. Whether separate editions of a daily paper are distinct
publications is. Rosewater v. Pinzensch@m.eees.unnn....., 845

7. Need not be decided by the jury upon a mere count of
witnesses; they are Judges of the weight of each witness’
testimony, and unless clearly wrong their estimate will
not be disturbed on review. Howell Lumber Co. v Camp-
bell.. ................. seerees D67

Habig v. Layne..... L PRI, 7 L.

Questions of Law.
. Interpretation of insurance policy is. German-American Ins.
Co. v. Buckstaff U RPN P V'

Quorum, See COUNTY TREASURER, 4.

Quo Warranto.
Information in, against railroad corporation for illegal use of
franchise, dismissed upon approval of adverse report of
referee upon the facts. State v. Atchison & N. R. Co........ 437

Railroads. See CARRIERs. DaMaagEs, 1. MECHANICS
L1ENs, 5, 6. NEGLIGENCE, 2-8, 10, 11. Quo WagR-
RANTO. WATERS, 3.
Rape.
The word “abuse ’” in sec. 12 of Crim. Code is Synonymous
with “ravish.”” Palin v. State............. ceeereaens ceeerernrenan, 867

Ratification. See AcExcy, 2.

Real Estate. See ADVERSE PoSSESSION. BOUNDARIES. Gov-
ERNMENT LAND. JOINT TENANCIES. LAND Con-
TRACTS. VENDOR AND VENDEE.

Real Estate Agents.
Action for commissions; judgment for plaintiff affirmed.
HAlIS 9. LeAVIthun.ovnnennieiirei e 580

Reasonable Doubt. See CRIMINAL Law, 6-8, 14.
Recognizance. See Bai, 6, 7.
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Record. See CHATTEL MORTGAGES, 2. REVIEW, 8,12,

Register of Deeds.
Counties having less than 18,003 inhabitants by last national
census cannot elect, though prior state census shows that
msamber. State v. Lewis........ reeernsoeessnrsrensrneesenearsess193, 194

Religious Societies. See PARTIES.
Romedies. See ACTIONS, 5. INJUNCTION, 1.
Removal of Officers. See COUNTY TREASURER, 2-5.

Replevin, See EVIDENCE, 7.

1. 'Will not lie against one not in possession or control of
property unless he has concealed, removed, or disposed of
the same in order to avoid the writ; but such a defendant
is not entitled to judgment for return of property. De-
priest v. MeKinstryuesesesssersesaneasssssssnssssassaroasasnniones 196, 197

2. Judgment in, should be in alternative, for property or its
value; but if not so, case will simply be remanded to trial
court for proper judgment. Roberson v. Reiter...........205, 206

Reputation.
Furbush 0. Barker....oceeeeeeessssssstssrssesssssssesnsnsnsasosnanssssnce 2y 28

Res Adjudicata.
1. Party asserting, must show that former judgment was con-
clusive in his favor. Spargur v. Romine......cccovereeriinann . 742
2. A former adjudication in the federal court will not be no-
ticed in the state court unless properly presented by plead-
ings and evidence. Kilpatrick v. Kansas City & B. R. Co.,
620, 647
Rescission.
Decree setting aside conveyance of land for notes proving to
be worthless, afirmed. Wagner v. Lewis..cccccoserersviessneaes 325

Rovidw. See ADMINISTRATION OF ESTATES, 2. APPEAL.
ErROR PROCFEDINGS. BAIL,2. CERTIORARI. Dis-
MISSAL, 1, 2. NEGLIGENCE, 2, 1ll. QUESTIONS OF
Facr,7. REPLEVIN, 2.

1. Richardson 9. Winler..eeesiicsseessernesrsescsssssssossssansosses 288
9. Findings foreign to the issues will be disregarded by the
appellate court, and if essential to the decree the latter
will be set aside. Furbush v. Barker .............. cerreeeesenees e 1
3. Decree upon findings unsustained by the evidence will be
set aside and one directed entered which the facts will jus-
tify. Id.
4. Conflicting evidence. . Cunningham v. Katz...ocorerereornnenes 29
5. Alleged errors will not be considered unless argued spe-
cifically in briefs. Brown 9. Dunil...cescissserereiciasenas 52,
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INDEX.

Review—concluded.

6.

10.
11.
12.
13.
1.4.
15.

16.

Assignment in petition in error that the court erred in
excluding evidence sought to be introduced “according to
the offer made by defendants in the record ” is too gen-
eral.” Farwell v. Cramer ........... . 67

- A decree granting appellant the relief sought by him be-

low will be affirmed regardless of its merits. Hoops v.
MeNichols.. .... ceesecrrneruietntittieteis saernteessasnesansacitesnennanes 16

- Supreme court will not substitute, for the certified copy of

the journal entry in the transcript, another paper certified
to be a memorandum of such journal entry prepared by
the trial judge. Chicago, B. & Q. R. Co. v. Anderson....... 112

. Admission of incompetent testimony in trial to court

not ground for reversal. Liverpool & London & Globe Ins.
C0. V. BUCKSLA ceuverveeeeresssnsseenenanensessenseessssaneonesnees ceeees 147

An order entered by consent of parties will not be re-
viewed by supreme court. Omaka Fire Ins. Co. v. Maz-
Wellairarrineenionrersnnninnnnieienninneennans crencensernnrenas ceannne 360, 361
Special finding requested by one party but made in favor
of the other; evidence conflicting; finding sustained.
McConnell v. First Nat. Bank of Lincoliv.......eeeuuueuvuen. 261-263
‘Where the copy of an affidavit appearing in the transcript
differs from that in the bill of exceptions, only the latter
will be considered. Lundgren v. Erik........uu..... coennereenes 365
Unless exceptions were taken to amendments and objec-
tions made to allowance of amendments, rulings of trial
court on neither point will be reviewed. Levi v. Fred, 566, 567
Judgment found to conform to pleadings and evidence;
affirmed as of course, no brief having been filed. Damon
v. City of Omaha........ sesesatetstnnicesn ensarsiincatatsiessnenceess DBS
Decree on appeal will be affirmed unless it and the find-
ings are irreconcilable with any view of the testimony.
Swartz v. Dunean....... [TT Ceeererenes Ceeernsarenseanieiiane 785
Evidence will be presumed to sustain findings where bill
of exceptions is so poorly prepared as to prevent an intel-
ligent examination, Badger Lumber Co. v. Mayes.......826, 827

Roads. See HIGHWAYS.

Sales. See INFORMATIONS AND INDICTMENTS, 1. JUDICIAL

SALES.

School Lands. See TAXATION, 2.

Scienter. See Liquors, 3.

. Self-Defense. See CRIMINAL Law, 14.
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Seottloment. See NEGOTIABLE INSTRUMENTS, 2.
Evidence held not to show unfair means in obtaining. ~Swartz

D DUNCAN eenvssressonssonssssrorsssssasssesssssssssersassnsosessss 787, 788

Sheriffs.

1.

Not entitled to salaries from county for themselves or
deputies as jailer, but only to compensation for board
and care of prisoners. Kyd v. Gage County....ccceeerieecenns 134

2. But are entitled to fees as jail guard. Gage County v. Kyd, 164

3.

4.

5.

Deputy of, cannot collect salary from county. Gage County
v. Wilson......... cersasssnnens reentsrasiseesenserarsisesaraanes veseses 169
Not a sufficient cause of action on bond of, that sheriff
served notices of garnishment in his own case before serv-
ing those previously left with him by plaintiff. Auliman
V. Grimes. .ccocvveeriireenneane reerereeerereesesasenieses veseeneneeesB80, 881

‘Wrongful seizure of property. Eussell v. Gillespie......459, 461

Special Findings. See REvVIEW, 11

Specific Performance. See INSURANCE, 7.

State Treasurer. See ACTIONS, 3, 4. CONVERSION.
Statute of Frauds.

1.

5.

Evidence found to show an original verbal promise to pay
for materials furnished another.” Barras v. Pomeroy Coal
COuvveevvenennennnnnanne creererierane o eeresnneecarenes e creeeserennee 314
Sheehy v. Fullon....coroveeeeerersnnin veeesereesasasenanse .. 697
A contract is not within sec. 8 of ch. 32, Comp. Stats.,

where performance within one year is possible. Powder
River Live Stock Co. v. Lamb...c.cccceviiienivinicnianeonionaen: 347, 348

. Under sec. 9 of the same chapter, actual acceptance by
" the vendee is necessary; mere delivery by vendor is insuf-

ficient. Jd....c....ee esesrecesensnenn easaraseronTreasebesaresen ...348-350

. Memorandum executed after sale, in pursuance of verbal

promise before sale, is sufficient and requires no new
consideration. Sheehy v. Fulton....cccerrevinevenisinaranss .-692, 697
While separate parts of a correspondence are sufficient to
constitute the memorandum required by, the connection
of these parts must be apparent and cannot be established
by parol. Fowler Elevator Co. v. Collrello..cocorveironnenn 514-16

Statute of Limitations. See LIMITATION OF ACTIONS.

Statutes. See CONSTITUTIONAL LAw. TABLE, anfe, p. xl1v.

1.

2.

Ch. 50, Laws of 1891, is constitutional, and did not repeal

art. 2, ch. 18, Comp. Stats. Hopkins v. Scotto.eneerennnns 667-669
Nor is the latter repealed by act of 1879, specifying powers

of county boards. Id. ’
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Stay. See LAND CONTRACTS, 4. SUBROGATION.

Stipulations. See ATTORNEYS, 1. »
Orders entered by, are not available as ground of error or
reviewable in supreme court. Omaka Fire Ins. Co. v.
Ma:twell...............................................................360, 361

Streets. See MUNICIPAL CORPORATIONS, 2.
Strict Foreclosure. See LAND CoNTRACTS, 3, 4.

Subrogation. Sece ATTOoRNEYS.
A stay surety, who is also surety with the judgment debtor
on a note for money with which the stayed judgment has
been discharged, is not thereby subrogated to the rights of
the judgment creditor. Liclty v, Mo0TCu.eeerinnane.... 269, 275

Subscription. See ParTIES.

Summons. See AcrioNs, 2,7, 8. JUSTICE OF THE PEACE, 2,
Sunday. See ARBITRATION AND AWARD, 4.

Supervisors. See County TREASURER. 2-5, ,

Supreme Court. See Dismrissay, 1, 2. REvIEWw.

Suretyship. See J UDGMENTS, 3. NEGOTIABLE INSTRUMENTS,
4. SUBROGATION. )

Sureties on a bond for the faithful performance of a building
contract, which requires the payment of laborers and ma-
terial-men, are not released from liability to the latter by
an extension of time granted the principal by the obligee,
Lyman v. City of Lincoln.........................................799, 800

Surface Water.
Morrissey v. Chicago, B. & Q. R.Co............. e, .415-421

Survey. See BouNDARIES.

Tacking Possession,
HMazwell v. Hzggms 679

Taxation. See MuNICIPAT CORPORATIONS, 3.

1. Improvements on government land, whose owners have
not made final, are subject to. State v. Tucker. creesrnreeens 59

2. So are the interests, as determined by improvements, of
lessees of schoo! land and purchasers thereof who have not
made full payment. Tduerveorsinnnenicsierecnenviesecnannnnns 60

3. A payment of taxes upon a demand known to be illegal,
and without urgent necessity, such as threatened sale or
seizure, is voluntary and eannot be recovered back. Dizon
County v. Beardshear.............. Cereesserenes fererreresaterennns 391, 392

4. Land in which federal government has such a beneficial
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Taxation—concluded.
interest as to warrant witholding & patent, is not taxable
by the state. Graff v. ACKEr AN ceveerevereenrreenenenssenns 122, 723
5. Petition to enjoin collection of tax must allege facts, not
conclusions, which clearly entitle plaintiff to relief; peti-
tion under consideration held insufficient. Spargur v.
ROMIiN e sveeevecsesssssssssessssarssasssassonsssnsssonsssssnsnssnnses 137—144

Tax Liens.

Not merely the right to foreclose, but also the lien itself ex-
pires in five years, and it cannot then be set up against the
valid claims of a subsequent tax lien holder. Alezander
V. SRAMErececcecriraceentcrrssncns rererersesesaennnssssassessavesrens814-816

Tender. See LAND CONTRACTS, 2.

Tenancies in Common. See JOINT TENANCIES.

Trade. See GooD-WILL.

Transcript. See APPEAL, 2. REVIEW, 8, 12.

Trespass. See NEGLIGENCE, 4, 8.

Trial. See CRIMINAL Law, 12. Cross-EXAMINATION., EvI-
DENCE. INSTRUCTIONS. NEW TRIAL. PRACTICE.
REVIEW.

1. Where defenses are not sustained by the evidence, court
should not direct verdict for defendants. Lichty v. Moore, 269

2. Upon a motion to direct a verdict for defendant, every al-

legation, in support of which there is testimony, should

be considered as proved. Union Stock Yards Co. v. Con-
o0Yer. ... veeseens +reeresannserennssesersesenssssssrossrersssass sassassesd88; 491
Habig v. Layne. ceeerersnessssnsnnenses (43

3. Admission of evidence, in itself immaterial, upon promise

. to connect it with material matters, is not erroneous if ob-
jections are waived. Farwell v. Cramer ..c.ccoeeeverernieenne 64

4. Oral motion, not shown to have been sustained, to send
certain documentary evidence into the jury room, is not
misconduct. Td....ccceeeerssssssrarnersnsssessnsevessssaresssessse, 64, 65

Trover. See CONVERSION.
Trusts. See ATTORNEYS, 2.
Undisclosed Principal. See AGeNcy, 1.

Use and Occupation. See HusBAND AND WIFE, 3. LAND-
LORD AND TENANT, 3.

Vacancy. See INSURANCE, 2, 3.
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Vendor and Vendee. See LAND CONTRACTS. MECHAK-
1cs’ L1ENS, 4. RESCISSION.

Continued possession of vendor after conveyance, which he

claims to be fraudulent, is notice of his rights to purchas-

ers from vendee. Kahre v. Rundle...........................3]9,

Vendor’s Lien. See MEcHANICS LiEns, 4.
Venue. See ActiONs, 1-7,7, 8.
Vice-Principal. See MASTER AND SERVANT, 3.

Vicious Animals.
Hammond v. Johnson

Voluntary Payment. See TAXATION, 3.

Payment by judgment debtor, of a judgment by virtue of
which debtor’sland has already been sold, with his knowl-
edge, is voluntary, and gives no right of subrogation
against plaintiff ’s attorney who retains the proceeds of the
sale, and no rights in the land. Washburn v. Osgood...810,

Waiver. See CRIMINAL Law, 5. DISMISSAL, 2. MECHAN-
108’ LIENS, 6.

Warrant.
For arrest by justice of the peace, set out and held valid
though informal. Vennum v. Huston................... e 301,
Waters.
1. Water-courses defined, Morrissey v. Chicago, B. & Q. B. Co.,
406,

320

244

811

302

420

2. Surface water distingnished from water-courses. Jd ..-415-421

3. A railroad company is not liable for the deflection of sur-
face water from its normal course by the construction of
an embankment proper for railroad purposes. Id...... 430,

t

In the absence of proof to the contrary such embankment

will be presumed to have been properly constructed. Id, 414,

5. Information for unlawfully obstructing a stream by main-

431

415

taining a mill-dam; sufficiency. State v. Kendail........818-820

Wills, See ADMINISTRATION OF ESTATES, 6.
Witnesses. See CounTy TREASURER, 3. CROSS-EXAMINA-
TION. EVIDENCE,9. HUSBAND AND WIFE, 3. Lig-
UORS, 9.
Words and Phrases. See Maxius.
1. **Abuse.” Palin v. State.......... veeennee
2. ‘“Newspaper.”” Rosewater v. Pinzenscham, .......oeeveeureens
3. ‘' Provable claims.”” Stevenson v. Valentine. . cu..unun........
4. ‘“Ravish.”” Palin v. Stateurcruaiiernnrrarnrirasannns

867
844
903




