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State, ex rel, Royal Arcanum, v. Benton.

StaTE oF NEBRASKA, EX REL. ROYAL ARCANUM, V.
TraoMAs H. BENTON, AUDITOR.

[FILED OCTOBER 26, 1892.]

Life Insurance: SECRET BENEVOLENT ORDERS: AUDITOR’S
CERTIFICATE : FEES. A secret benevolent order, which issues
certificates of indemnity solely to its members, whereby the -
order obligates itself to pay a stipulated sum on the death of
any member to his widow or children, or other persons de-
pendent upon him, upon complying with all the requirements
of chapter 18, session laws of 1887, is entitled to a certificate
from the auditor authorizing it to transact business in this state
without paying the fees specified in section 32 of chapter 43 of
the Compiled Statutes.

ORIGINAL application for mandamus,
Weaver & Giller, for relator.
George H. Hastings, Attorney General, eontra.

Norvar, J.

This is an original application to this court for a per-
emptory mandamus to compel the respondent to issue to
relator a certificate of authority to transact business in this
state.

Relator is a secret benevolent and fraternal society, in-
corporated under the laws of the state of Massachusetts,
the management and control of which is confined exclu-
sively to its members, a part of whom are residents and
citizens of this state. The object and purpose of the soci-
ety, in addition to its benevolent and fraternal features, is
to issue certificates of indemnity to its members, promis-
ing to pay a specified sum of money, in case of the death
of any of its members, to the widow, orphan, or other per-
son dependent upon such member, all of which business
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is done by and through councils, located in this and other
states of the Union.

It is stipulated that relator has a sufficient membership
to pay its certificates in full in case of the death of any of
its members, by the usual mode of assessment; that it has
filed a certificate in the office of the auditor of public ac-
counts of this state, setting forth the total number of its
members in good standing, the title and post-office address
- of each of its chief officers, its method of assessment upon
which funds are provided to pay the certificates of indem-
nity by it issued, together with a certified copy of its con-
stitution and by-laws; that on or about March 9, 1891, re-
lator filed with the auditor a sworn statement, setting forth
the total number of members in good standing on the first
day of January, preceding; the total number of members
who have been suspended for the non-payment of dues and
assessments for the preceding twelve months, together with
the amount of money paid to each, and the number of
claims resisted, and the reason for resisting the payment
thereof; the total amount collected for the payment of cer-
tificates of indemnity, and the amount due and unpaid
upon certificates of deceased members; the total amount
on hand in such fund, and the amount paid out of such
fund ; that relator has in all respects complied with the re-
quirements of chapter 18, Session Laws, 1887, the same
being “An act to exempt secret societies and associations
from the requirements of chapter sixteen (16), of the Com-
piled Statutes of 1885, to define the duties, powers, and
obligations of such societies and associations, and to pro-
vide penalties for violations thereof.”

Respondent refuses to issue his certificate to the relator,
for the sole reason that relator refuses to pay the fees pro-
vided by section 32, chapter 43, Compiled Statutes, which
reads as follows:

“Section 32. There shall be paid by every company,
association, person or persons, agent or agents, to whom this
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act shall apply, the following fees: For examination and
filing of the first application of any company, and issuing
of the certificate of license thereon, fifty dollars, which
shall go to the auditor; for filing each annual statement
herein required, twenty dollars; for each certificate of
authority, two dollars; for every copy of paper filed as
herein provided, the sum of ten cents per folio, and fifty
cents for certifying the same and affixing the seal of office
thereto; all of which fees shall be paid to the officer re-
quired to perform the duties.”

It will be perceived that the above quoted provisions, in
express terms, only apply to such insurance companies,
associations and persons as come within the purview of the
act, of which said section is a part. The requirements of
chapter 43 of the Compiled Statutes do not apply to secret
societies or associations of the character of the relator, but
such societies and associations are governed and controlled
exclusively by the provisions of the legislative enactment
of 1887 above referred to. Although said act requires the
auditor to issue his certificate to transact business in this
state to every secret society or association which, in addi-
tion to its fraternal and benevolent features, shall issue
certificates of indemnity, obligating said society or associa-
tion to pay a specified sum of money, in the event of the
death, sickness, or disability, of any of the members
thereof, to the wife, widow or orphans, or persons depend-
ent upon such members, upon such society or association
complying with all the requirements of said act, we are
unable to find any provision therein authorizing the auditor
to require or exact a fee for the issuing of his certificates
to secret fraternal benevolent societies having an insurance
feature. While the certificates of indemnity issued by
societies of the kind and character of relator are, in form
and substance, contracts of insurance, our' conclusion is
that such societies are not amenable to the provisions of
said chapter 43 regulating insurance compauies, and, there-

33
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fore, relator is not required to pay the fees mentioned in
section 32 of said chapter. It follows that, as the relator
has complied with all the requirements of the statutes on
its part to be complied with, it is entitled to a certificate
authorizing it to do business in thisstate. Judgment must
be entered in accordance with the prayer of the petition.

WRIT ALLOWED,

The other judges concur.

W. C. NortoN v. NEBRASKA LoaN & Trust CoM-
PANY ET AL.

[FIiLED OCTOBER 26, 1892.]

1, Judicial Sales: CAvEAT EMPTOR. It is a well settled rule
that the doctrine of caveat emplor applies to all judicial sales,
subject to the qualification that the purchaser is entitled to re.
lief on the ground of after-discovered mistake of material facts
or fraud, where he is free from negligence. He is bound to ex-
amine the title, and not rely upon statements made by the officer
conducting the sale, as to its condition. If he buys withoutsuch
examination, he does so at his peril, and must suffer the loss
occasioned by his neglect. MAXWELL, CH. J., dissenting.

2

: DEFECTIVE TITLE: NOTICE. A purchaser at a
mortgage foreclosure sale will not be relieved from completing
his purchase on account of defective title, or on the ground ot
there being prior incumbrances on the property, when the true
condition of the title is fully set out in the pleadings and the
record of the proceedings under which the sale was made, as he
is chargeable with notice of such material facts as the records
disclose.

ERRoR to the district court for Butler county. Tried
below before Posrt, J.
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8. 8. McAllister, for plaintiff in error, contending .that
the bidder at foreclosure sale, having acted under mistake,
and on misrepresentation of the sheritf as to title, should
be relieved from the performance of his bid, cited: Pau-
lett v. Peabody, 3 Neb., 196 ; Frasher v. Ingham, 4 Id.,
531; Laight v. Pell, 1 Edw. Ch. [N. Y.], 577; Yates v.
Little, 6 McLean [U. S. C. C.}, 511.

Steele Bros., contra: Court of equity will not interfere
where party seeking relief is guilty of negligence. (2 Pom-
eroy, Eq. Jur., 839; Young v. Morgan, 13 Neb., 48.) Neg-
lect of purchaser to examine records deprives him of right
to relief. If he knew of the defect, or from pursuing in-
quiries suggested by the pleadings, or the notice of sale,
. would have known it, he is not entitled to be relieved.
(2 Freeman, Executions, sec. 304%.) Equity will not grant
relief for mistakes of law. (Smith v. Pinney, 2 Neb., 144;
Boggs v. Hargrave, 16 Cal., 559; Spafford v. Janesville,
15 Wis., 526; Landon v. Burle, 33 Id., 453.) The re-
turn shows the bid was unconditional, and it is conclusive,
(Johnson v. Jones, 2 Neb., 133; Cooper v. Sunderland, 8
Ta., 114; Trimble v. Longworth, 13 O. St., 431; Granger
. v. Clark, 22 Me., 128; Cook v. Darling, 18 Pick. [Mass.],
393; Lightsey v. Harris, 20 Ala., 411; Hill v. Kling, 4
0., 137; Philips v. Elwell, 14 O. St., 240.) If the sale
was conditional the return is wrong, and the bidder’s rem-
edy is against sheriff for false return. (Angier v. Ash, 6
Foster [N. H.], 105; Diller v. Roberts, 13 Serg. & R.
[Pa.], 60; Bott v. Burnell, 11 Mass., 165; Whitaker v.
Sumner, 7 Pick. [Mass.], 555; Barrett v. Copeland, 18
Vt., 69; Wilson v. Exr. of Hurst, 1 Pet. [U.S. C. C.],
441 ; Egery v. Buchanan, 5 Cal., 56 ; Cozine v. Waller, 55
N. Y., 304.) The rule caveat emptor applies in all its
rigor to judicial sales. (The Monte Allegre, 9 Wheat. [U.S.],
616; Corwin v. Benham, 2 O. St., 36; Ouwsley v. Smith,
14 M), 153 ; Mason v. Wait, 4 Scam. [11L.], 127; Worth-
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inglon v. McRoberts, 9 Ala., 297; Fox v. Mensch, 3 Watts
& Serg. [Pa.], 444; Mellen v. Boarman, 13 S, & M.
[Miss.], 100; Lynch v. Baxter, 4 Tex., 431; Bingham v.
Mazcey, 15 Il., 295; Vandever v. Baker,13 Pa. St., 124;
Anderson v. Foulke, 2 Har. & G. [Md.], 346 ; Thompson
v. Munger, 15 Tex., 523 ; Bickley v. Biddle, 33 Pa. St.,
276 ; Strouse v. Drennan, 41 Mo., 289 ; Walden v Gridley,
36 Ill., 523; Creps v. Baird, 3 O.St., 278 ; Miller v. Finn,
1 Neb., 255; Frasher v. Ingham, 4 Neb., 531.)

Norvay, J.

The Nebraska Loan & Trust Co. brought suit in the
district court of Butler’ county against Byron E. Taylor
and Lila A. Taylor, his wife, to foreclose a mortgage upon
the south half of section 12, in township 15 north, of .
range 1 east, executed by the Taylors, which mortgage was
junior and subject to a prior mortgage of $3,000, on said
real estate, owned and held by one Washington Quinlin.
The court found there was due the Loan & Trust Company
on its mortgage the sum of $1,056.60; that said Quinlin
had the first lien on said premises for $3,000 with interest
thereon at six per cent from July 1, 1888, and a decree of
foreclosure was rendered, which directed the sale to be made _
subject to the lien of Quinlin. Subsequently an order of sale
was issued, and the land, after being duly appraised and ad-
vertised, was sold by the sheriff to one W. C. Norton, the
plaintiff in error herein, tor the sum of $2,535. The sale
was reported by the sheriff to the court and the same was
approved and confirmed. Shortly thereafter, at the same
term of court, the purchaser filed a motion to vacate and
set aside the sale on the ground that he was induced to
purchase the property by reason of certain representations
made by the sheriff and the clerk of the district court as to
the character of the title the purchaser would acquire. The
motion was overruled, and Norton was ordered to pay into
court the amount of his bid. To reverse said order Nor-
ton prosecutes a petition in error to this court.
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It appears from the affidavits filed in support of the
motion to set the sale aside, that Mr. Norton came to the
place where the sheriff was offering the property for sale,
and inquired what he was selling, to which the officer re-
plied that it was the B. E. Taylor land, and requested
Norton to make a bid thereon; that Norton thereupon
asked what amount must be bid to get the land, to which
the sheriff replied that under the appraisement it could not
be sold for less than $2,533.60, as that was two-thirds of
the appraised value, and that by paying said sum he would
acquire a good and perfect title to the land, free from all
liens; that the sheriff and Norton then went to the office
of the clerk of the district court to ascertain what amount
was against the land, and the clerk, after examining the
papers, told Norton he would have to bid $2,533.60 to get
the land, but he had better make the bid $2,635 even, and
thereby get a little above two-thirds of the appraised value;
that the payment of said sum would clear the land of all
prior liens and incumbrances; that relying upon said
statements Norton made a bid of $2,535, and the land was
struck off to him at said sum. :

On the next day, the sheriff, on meeting Norton, said to
him that the amount of his bid was not two-thirds of the
appraisement; that the land had been appraised at $4,800
and could not be sold for less than $3,200, and that unless
Norton would raise his bid to said sum he could not have
the land; whereupon Norton replied he would not bid the
sum of $3,200, and the sheriff then stated that such sale
must be declared off. It also appears that the statements of
the sheriff and clerk were innocently made and without any
intention to mislead or deceive the purchaser. It is also
shown by uncontradicted testimony that the land was well
worth $6,400. .

The object and purpose of the plaintiff in error is to set
aside a sheriff’s sale on the ground that he did not thereby
acquire the title which he at the time supposed he was pur-
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chasing. No claim is made that either the plaintiff in
foreclosure, or Taylor, or his wife, was guilfy of any fraud,
or that any representations were made by either of them to
Norton, as to the character of the title to the land, or that
they had any knowledge at the time of the purchase of the
statements and representations made by the clerk and
sheriff. The only proposition presented is whether the
fact of the sheriff and clerk having represented to Norton
that, if he would buy the land, he would get a clear and
perfect title thereto, free from liens, although such repre-
sentations were untrue, was sufficient to require the court
to set aside the sale. In our view, under the facts disclosed
by this record, and the law applicable thereto, plaintiff in
error is not entitled to any relief. Ordinarily a purchaser
at sheriff’s sale takes all risks. He buys at his peril, and
if the title is bad, he must stand the loss. The rule of
caveat emptor applies in all its force to all judicial sales.
The court undertakes to sell the title of the defendant, such
as it is, and it is the duty of the purchaser to ascertain for
himself the character of the title he is about to acquire.
(Miller v. Finn, 1 Neb., 254 ; Smith v. Painter, § S. & R.,
225 ; Vattier v. Lytle’s Exrs., 6 O., 478 ; Lewark v. Carter,
117 Ind., 206; Corwin v. Benham, 2 O. St., 36 ; Mason
v. Wait, 4 Scam. [I1L7, 127 ; Bishop v. O’ Conner,69I1l.,431;
Sackett v. Twining, 57 Amer. Dec., 599; Lynch v. Baxter,
4 Tex., 431.) .

An exception to the rule above stated, recognized by the
weight of authorities, is where the purchaser has been
induced to bid by fraud, or under a mistake of fact. A
purchaser will be released from the sale on the ground of
a mistake of fact, when the mistake is not the result of his
own negligence, if application therefor is made at the
proper time; but he will not be released from his purchase
on his mere ignorance or mistake of law. (Hadenv. Ware,
15 Ala., 149; Burns v. Hamilton, 33 Id., 210; Hayes v.
Stiger, 29 N.J. Eq., 196; Upham v. Hamill, 11 R. L,
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565.) The facts do not bring the case at bar within the ex-
ception to the rule, so as to entitle Norton to have the sale
set aside. Neither the clerk nor sheriff misrepresented any
material fact concerning the condition of the title. They
did not inform the purchaser that there were no incum-
brances upon the property, nor does Norton claim that he |
was not aware of thcre being a prior mortgage of $3,000
on the premises at the time he made his bid. The clerk
and sheriff supposed that the sale would extinguish all
incumbrances and that the purchaser would acquire a per-
fect title to the property. In so informing Norton, they
misstated the law, or the legal effect of the foreclosure pro-
ceedings and sale, and for which the law affords no relief.

We think plaintiff in error is concluded by his own
neglect. He had no right to rely upon the statements of
the clerk and sheriff, but should have had the title and the
proceedings under which the sale was made examined for
himself, before he made his bid. Had he done so, he would
have been fully apprised of the condition of the title. The
records of the county and of the court are open to inspec-
tion to every one, and these records disclose the objection
now urged to the title of the lands. Had an examination
been made of either the petition to foreclose the mortgage,
the decree, the appraisement, certificate of liens, or notice
of sale, he would have ascertained that Washington Quin-
lin had a first lien upon the premises for $3,000 and in-
terest, and that the sale was to be made subject thereto. If
Norton was deceived, it was the result of his own negligence
in not taking the precaution to examine the records. He
is chargeable with knowledge of their contents. Equity
will not relieve a purchaser of his own negligence. (Rob-
erts v. Hughes, 81 Il1,, 130; Vanscoyoc v. Kimler, 77 111,
151; Riggs v. Pursell, 66 N. Y., 193; White v. Seaver, 25
Barb., 235; Eecles v. Timmons, 95 N. C., 540; Weber v,
Herrick, 26 N. E. Rep.[111.], 360; Dennerlein v. Dennerlein,
19 N. E. Rep. [N. Y.], 85.)
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In Eccles v. Timmons, supra, it is held that a purchaser
at a judicial sale will not be released from his bid on the
ground that the title is imperfect, when the true state of
the title is set out in the pleadings under which the sale
was made.

Dennerlein v. Dennerlein, 19 N, E. Rep., 85, was a par-
tition sale,. The property was described in thie proceedings
and in the notice of sale by metes and bounds and as “con-~
taining 31 acres, be the same more or less.” Prior to the
sale, hand-bills were issued in the name of the referee wha
made the sale, in which the boundary lines of the premises
were omitted, and the property was described as “the farm
of the late John Dennerlein, containing 31 acres.” The
purchaser, in bidding upon the property, relied upon the
statement in the hand-bills as to the quantity of land,
Subsequently he discovered that the premises only con<
tained 24} acres, and applied to the court for an order
releasing him from completing the purchase on the ground
that he had been misled as to the number of acres, which
motion was denied. Ie appealed to the general term,
where the order was affirmed, and, on appeal to the court
of appeals of New York, it was held that he was not en«
titled to relief.

Vanscoyoc v. Kimler, supra, was an appeal from an
order of the circuit court, sustaining a motion made there.
in by the purchaser, to set aside a sale of a tract of land
made upon execution, on the ground that he was led ta
believe, by misrepresentations made by the officer con<
ducting the sale, that the land was not incumbered, when
in fact it was mortgaged in excess of its value. The su-~
preme court held that the maxim of caveat emptor applied,
and that the misrepresentation on the sheriff afforded no
ground for setting aside the sale.

In the case at bar the price paid was so greatly inade-
quate to the real value of the land as to put the purchaser
on inquiry. He should have known that a half section of
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land, which the evidence shows was well worth $6,400,
would sell for more than $2,535, the amount of his bid, if
there was no prior incumbrance. The land was actually
worth several hundred dollars more than the amount bid
by Norton and the Quinlin lien combined, so that, instead
of losing anything by the transaction, the investment is
still a profitable one. He does not complain that he has
lost anything by the transaction, but rather that he failed
to double on the investment.

Concerning what took place between the sheriff and
Norton the day following the sale, to which reference has
been made, we will say that it is unexplainable how the for-
mer made the statements he did, if correctly quoted in Mr.
Norton’s affidavit, in regard to what the land was appraised
at. It is not true that it had been appraised at $4,800,
and could not be sold for less than $3,200. The sum bid
by Norton was more than two-thirds the appraised value
of the land, as shown by the appraisement. However,
what the sheriff may have said in that regard, as well as
the statement that “the sale must be declared off,” is of no
importance, for the reason that the status of Norton, as
purchaser, was fixed when his bid was accepted ; the officer
had no power or authority to afterwards release him from
his purchase.

It is contended that this case falls within, and is con-
trolled by, that of Paulett v. Peabody, 3 Neb., 196, and
Frasher v. Ingham, 4 1d., 581, We do not think so.
These cases were decided upon facts materially different
from this. In the first case there was a decree of fore-
closure of a junior mortgage, in a suit wherein the senior
mortgagee was not a party. The property was sold under
the decree by the sheriff, the purchaser being induced to
buy the property through the false representations of the
- attorneys of both the plaintiff and the senior mortgagee,
. that the junior mortgage would be paid off out of the pro-
ceeds of the sale, and that he would take the property dis-
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charged of such lien. It was held that said false repre-
sentations of the parties were sufficient grounds for vacating
the sale. In the case we are considering it is not pretended
that any misrepresentations or fraud can be imputed to any
of the parties to the suit, or to Quinlin, the senior mort-
gagee, whereby Norton was induced to buy the land. Of
course, when a fraud is practiced upon the purchaser at a
judicial sale by the party in interest, which indaced the
purchaser to make his bid, the sale will be set aside there-
for. But the rule has no application here.

In the case reported in 4th Nebraska the sheriff levied
an execution upon, appraised, and sold, a tract of land
covered with timber. The sale was duly confirmed and a
deed executed to the purchaser. Afterwards it was dis-

covered that the record of the proceedings under the writ
* described another tract near by, which was of no value
whatever. It was held, on a petition of the purchaser to
set aside the sale, that he was entitled to relief. Clearly
the case is not analogous to the one before us, for in this
case there was no error in describing the lands, as in the
case cited. The doctrine announced in these decisions
should not be extended to cases not clearly of their class.

We are of the opinion that the district court did not err
* in overruling the motion of the plaintiff in error to set
the sale aside, and its decision is

AFFIRMED. -

Posr, J., did not sit.

MaxweLL, CH. J., dissenting.

I am unable to give my assent to the opinion of the
majority of the court, and will, as briefly as possible, state
my reasons for failing to concur with the majority.

This is an application to compel the purchaser of land
under a decree of foreclosure of a mortgage to complete
the purchase by paying the amount of his bid.

He answers, in effect, that he was induced to bid by the
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misrepresentations of the officer conducting the sale, and
that a large mortgage, viz., $3,000, exists as an incum-
brance against the land which he was induced to believe
would ‘be satisfied out of the proceeds of sale.

The cause was submitted to the court on affidavits as
follows:

“W. C. Norton, being first duly sworn according to
law, deposes and says that on the 14th day of September,
1889, while the sale was being made of the lands sold
under the order of sale in this case, this affiant had a con-
versation with the sheriff of said county, who was then
and there conducting the said sale, wherein said sheriff
stated to this affiant that said land, under the appraisement,
could not be sold for less than $2,533.60, and that, under
the appraisement, said last named amount would be suffi-
cient to buy the same; that said sheriff then and there
examined the report of the appraisers, the certificates of
the county clerk, clerk of the district court, and county
treasurer, and, after making said examination, and after
figuring up the amount of the decree, and the amount of
liens on said lands, stated to this affiant that the said sum
of $2,533.60 would be sufficient to purchase said land, and
that, by paying the said sum of $2,533.60, this affiant
would acquire a good and perfect title to said land, free
and clear of all previous liens or incumbrances. This
affiant then and there trusted and believed the said state-
ment and representation of said sheriff, and then and there
believed that by bidding the sum of $2,535.00 for said
land, paying the said sum of $2,535.00 therefor, he would
receive and have a good title to said land, free and clear of
all other liens and incumbrances thereon. Said affiant
then and there stated to said sheriff that he would give
the sum of $2,5635.00 for said land if he thereby would
acquire a clear deed and title to said land, free of all prior
liens and incumbrances; that said sheriff then and there
stated that this affiant would acquire such a deed and title,
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“AfRiant says that the clerk of this court, Ed. G. Hall, '
was also present when said sheriff stated to this affiant that
a bid of $2,535 would entitle the purchaser to a deed for
said land, and that the payment of said $2,5635 would clear
said land of all prior liens and encumbrances and that said
Ed. G. Hall then and there assisted said sheriff to look
over and examine said appraisement and certificates, and
assisted to figure up the amount of said decree and said -
liens, and the said Ed. G. Hall also then and there, before
the time he, this affiant, bid the said sum of $2,535, stated
that said sim of $2,535 was more than two-thirds of the
appraised value of said land, and that by bidding the said
sum of $2,535, he would be entitled to a deed therefor, and
that a deed under said bid would entitle the purchaser to a
deed free and clear of all prior liens and encumbrances; that
this affiant then and there believed and trusted in the said
statements and representations of said sheriff and said
clerk, and acted upon their said statements and representa--
tions in making said bid.

“Affiant says that said sheriff and said clerk stated to
said affiant that no bid less than $2,533.60 could be re-
ceived for said land, stating that said last named amount
was two-thirds of the value of said land, and that after
the payment of said amount there would be no prior liens
on said land.

“That on the next day, after bidding said sum of $2,535
for said land, to-wit, on the 15th day of September, 1889,
he met said sheriff, whereupon said sheriff stated to this af-
fiant that the said amount bid by this affiant, to-wit, $2,535,
was not two-thirds of the appraised value of said land;
that said land had been appraised at the sum of $4,800,
and could not be sold for less than $3,200, and that un-
less he, this affiant, would raise his said bid to the said
sum of $3,200, he, said sheriff, could not sell said land to
this affiant, whereupon said affiant stated to said sheriff
that he, this affiant, would not bid the said sum of $3,200;
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~ that said sheriff then stated to this affiant that said sale must
be declared off, and no sale, as he, said sheriff, could not sell
said land for less than $3,200; that this affiant then and
there believed that his said bid of $2,535 was wholly re-
jected by said sheriff, and he would not be held to act upon
said bid or pay for said land, and paid no more attention
to said pretended purchase, and did not suppose or antici-
* pate that any effort would be made to confirm said sale, of-
fer or bid, and was not present in court when said sale was
confirmed, and had no notice that an application would be
made to this court to confirm said sale, and was not in the
court room and not in Butlep county when the sale was
confirmed ; that if he had known or supposed that an ap-
plication was going to be made to this court to ratify or
confirm his said bid, he would have appeared by counsel
and have opposed sald confirmation on the ground, and for
the reason, that in fact he was misled and deceived by the
said statements and representations of said sheriff and said
clerk in this, to-wit:

¢ First—That the decree under which said land was sold
was not a first lien on said land; that in fact there was a
prior lien on said land amounting to the sum of $3,000, and
that said land was sold subject to said prior lien of $3,000,
which said prior lien of $3,000 consists of a mortgage
given thereon by Byron E.-Taylor and wife to the Nebraska
Loan & Trust Co., which said mortgage is in full force
and effect and not yet due.

“Second—That said land, or the interest therein of said
Byron E. Taylor and wife, was not appraised at the sum
of $3,800 as stated by said sheriff, and said clerk, at and
before the time of said bid, but that said interest of Byron
E. Taylor and wife, in said premises was appraised at the
sum of $1,478.64, and that in fact said land could have
been bought at said sale for two-thirds of said last named
amount, as fully appears by the records and files in this
proceeding.
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“That if this affiant had known the true condition of
liens and incumbrances on said land, and had been cor-
rectly informed of the true condition of affairs regarding
liens and incumbrances on said land, by said sheriff and
said clerk he would not have purchased or bid on said land,
and had he known or supposed that an application was
about to be or going to be made to this court to confirm
said sale, and had he not been misled by the said sheriff,
telling this affiant that he, said sheriff, could not accept
said bid, he, this affiant, would have at once, and before
the confirmation of this sale, taken steps to examine and
determine the regularity of said sale, and the reasonable or
unreasonable extent of his said bid, that he had no knowl-
edge or information that an application had been made to
confirm said sale, until after the same was confirmed by
this court, whereupon he at once took steps to institute
this motion, and says that a great wrong, hardship, and in-
justice will be done this affiant if he is compelled to pay
the amount of his said bid or offer, and that said bid or
offer was made under a misapprehension of the true facts
surrounding said bid or offer, as stated and recited in this
affidavit. W. C. Norton.”

“I, Ed. G. Hall, being first duly sworn, depose and say:
T am the clerk of the district court of Butler county, Ne-
braska, duly qualified and acting as such, and was on the
14th day of September, 1889. And on the said 14th day
of September the sheriff of Butler county was making sale
of one Byron E. Taylor’s farm, by virtue of an order of
sale in the above entitled cause.

“That during the time of said sale the said sheriff came
to my office, and I asked him, ‘Have you a bidder for the
land?’ He answered, ‘No; I have not, but I think Norton
is going to buy it.” He then went out, and shortly after, W.
C. Norton came to my office and asked me how much there
was against the Byron E. Taylor farm. Before having time
to answer, the sheriff returned, and together with said
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Norton, seated themselves af a desk in my office. While
at the desk I heard said Norton say to the sheriff, ‘If
yowll make me a clear title to the land I will buy it.’
The sheriff then said, ‘I will make you a sheriff’s deed.’

“T then said, ‘a sheriff’s deed is as good a deed as can
be made’; that his, said Norton’s, title, would be perfectly
good upon receipt of a deed of that kind. T then picked
up from the desk the order of sale and certificates attached
and said to the said Norton, ‘I will tell you in a minute
what you’ll have to pay to get the land;” but upon look-
ing over the papers did not find the said appraisement, and
being in a hurry asked the sheriff what the appraisement
was; he replied that it was § .

“I then said to said Norton, ‘ You'll have to pay two-
thirds of this amount, which w:ll be $2,533.60.” and I
further said to the said Norton, ¢ You had better make the
bid $2,535, even; you’ll be sure then to cover everything.’
I also told said Norton that all other liens would be can-
celed as against this land when the sale was confirmed, not
knowing at that time that said sale was being made subject
to the lien of Washington Quinlin for $3,000, but did
know that said lien and mortgage did exist but believed
and told said Norton that said lien would be no good if
the sale was confirmed under his bid, and further, this
affiant sayeth not. Ep. G. HaLr.”

It will be observed that Norton applied to the clerk who
should have had the appraisement if the sheriff had done
his duty. The appraisement would have shown what liens
existed against the land. The sheriff did not seem to have
it in his possession. In view of the course he pursued
afterwards it is probable that he had a design in suppress-
ing the appraisement.

“1, Sumner Darnell, being first duly sworn, depose and
say that I am the sheriff of said county, duly qualified and
acting as such; that on the 14th day of September, 1889,
while I was offering the land described in the order of
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sale in the above named cause for sale, under an order of
sale issued in the above entitled cause, on the 12th day ot
July, 1889, one W. C. Norton came to me and said, “What
is this you are selling?’ 1 says, ‘A farm.’ He says,
‘What farm?’ and I says, ‘E. B. Taylor’s” He says,
«What have you been offered?’ I told him, ‘I have no bid
yet,” and asked him to make a bid. e, Norton, said,
¢What is there against it?” Then I told him to go up
stairs to the clerk of district court, Ed. G. Hall, who is
there in his office and see for himself. Then he, Norton,
says, ¢ If you will make me a clear title, I’ll give you $ J
Then he went up stairs to the office of the clerk of said dis-
trict court. In a few minutes I followed. I asked him
what he had found out. Ed. G. Hall, the said clerk, said,
‘It will take $2,533.60 to make two-thirds of the ap-
praised value” Then Ed. G. Hall says, You had better
make it $2,535, and make sure that the amount is sufficient
for the two-thirds of the appraised value” And I, be-
lieving that the two-thirds of said appraisement was
$2,533.60, and being in good faith that that was the least
amount that would buy said land at said sale, said, ‘Yes,
you had better make it $2,535, and he, Norton, said,
“Well, I’ll raise it that much if you’ll make me a good deed.’
I said, ‘I’ll make you as good a deed as a sheriff can make,’
or words to that effect. Then I went down stairs, and receiv-
ing no other bid, declared it sold to W. C. Norton. The
next day, the 15th of September, or within a day or so
after, I met said W. C. Norton and told him there was a
mistake, and that his bid was not two-thirds of the ap-
praised value of said land, and the sale would not be con-
firmed, as I believed. And then he said, ‘I will not raise
my bid,” and ‘I will not take the land;’ that said W. C.
Norton made no other bid than the offer I have above de-
scribed. SuMNER DARNELL.”

As an offset to these affidavits a number of persons were
permitted to swear that the land in question was of greater
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value than the amount fixed by the appraisers, and was
worth from $15 to $20 per acre.

It is very clear to my mind that if the testimony of the
witnesses swearing to the increased value is true, that it is
an additional reason why the sale should be set aside, be-
cause the land-owner is being defrauded.

As an evidence that the testimony is not true, however,
the land-owner, as well as the trust company, is here insist-
ing on the performance of the contract, evidently believing
that the property would not bring as much if again offered
for sale; but even if the affidavits are true as to the value,
they cannot be considered in this case.

Suppose the plaintiff in error to be a man of very lim-
ited means who desired the land for a farm and was able
to procure a loan thereon, if free and unincumbered, for
$3,000, but utterly unable to obtain a loan for any greater
sum. ‘In a case of that kind it would be possible to rob
him of every cent he possessed by compelling him to accept
property subject to a heavy incumbrance when he had no
means of satisfying the same. It will not do to say that
the plaintiff in error possesses sufficient means and is able
to satisfy the incumbrance, because the same rule must ap-
ply to rich and poor alike, and both will suffer by the pro-
posed rule. It will be observed that the majority opinion
is predicated almost wholly upon sheriffs’ sales under exe-
cutions in actions at law, or in partition cases.

The case of Eecles v. Timmons, 95 N. C., 540, cited in
that opinion, was a partition case, and the title of the va-
rious parties was set out in the petition. In that case the
petition evidently contained a condensed statement of the
title of the several parties, and the objection was not made
for many months after the purchaser had taken possession,
and not until a payment was due. It is said: It will
be observed that the title of the defendant-tenants is set
out in the petition, and a copy of the deed under which
they derive it annexed thereto. With the information thus

34
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furnished, or of easy access, the purchaser bids for the lot,
pays part of the purchase money and secures the residue by
a note with the allowed credit. This credit expired on
December 1, 1885, and seven months thereafter, when
served with a notice of a demand for judgment, for the
first time the defense is set up of an imperfect title to the
lot.

“Tt is not a case when, upon the face of the pleadings,
a perfect title purports to be sold that is afterwards discov-
ered to be defective, when the court will relieve and not
compel the purchaser to pay for what he does not get. But
the true state of the title appears in the averments in the
petition itself, so that every bidder may know by examina-
tion what estate he will acquire in the land, and his bid
must therefore be regarded as his own estimate of the value
of what he may buy, and the court may direct thereafter
to be conveyed. :

“A sale by the master in a case of this kind (for parti-
tion), says Rauffin, C. J., in Smith v. Brittain, 3 Ired. Eq.
[N. C.}, 347 (351), ‘is but a mode of sale by the parties
themselves. It is not merely a sale by the law, in invitum
of such interest as the party has or may have in which the
rule is caveat emptor, but professes to be a sale of a par-
ticular estate, stated in the pleadings to be vested in the
parties, and to be disposed of for the purpose of partition
only. Thereupon, if there be no such title, the purchaser
has the same equity against being compelled to go on with
his purchase, as if the contract had been made without the
intervention of the court, for, in truth, the title has never
been judicially passed on between persons contesting it.”

It seems to me the case is directly against the majority
opinion in this case. A sheriff' is the officer provided by
law in each county to execute the ordinary process of the
court. His duties are clearly pointed out by statute, while
to a considerable extent he is under the control of the
court, yet he does not derive his power from it. Where,
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however, a court renders a decree of foreclosure, it directs
the sale to be made by some particular person; not neces-

sarily the sheriff. This person may be the sheriff, but if

80 it is because he is designated by the court to make the
sale, and not because the duty devolves upon him as
sheriff.

A sale under a decree of foreclosure under the former
chancery practice was made by a master in chancery or
some one designated by the court; and the same rule pre-
vails under the Code, except that the office of master has

been abolished and the court is authorized to appoint a

commissioner to conduct the sale. In either case the sale
is made by the court and the person conducting the sale is
the agent of the court.

In Veeder v. Fonda, 3 Paige [N. Y.], 97, it is said: ¢“ As
property to a vast extent is sold under the decrees and orders
of this court, much of which property belongs to infants,
and others who are not able to protect their own rights, it
has always been an important object with the court to en-
courage a fair competition at master’s sale. For this pur-
pose it is necessary that purchasers at such sales should
understand that no deception whatever will be permitted
to be practiced upon them. That in a contract between
them and the court, they will not be compelled to carry
that contract into effect under circumstances where it
would not be perfectly just and conscientious in an indi-
vidual to insist upon the performance of the contract against
the purchaser, if the sale had been made by such indi-
vidual or his agent. It is, therefore, the principle of the
court that the master who sells the property shall not, in
the description of the same, add any particular which may
unduly enhance the value of the property, or mislead the
purchaser.”

To the same effect is Post v. Leet, 8 Paige Ch. [N. Y.],
337 ; Seaman v. Hicks, Id, 656. In the last casecited it is
said:  The terms of sale show that the land was sold as and
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for a good title, except as to the incumbrance mentioned.
The court therefore ought not to compel the purchaser to
complete his purchase unless he would have obtained un-
der the master’s deed such an interest, both in the land
and in the buildings thereon, as he was authorized to sup-
pose he was buying when the property was struck down
to him upon his bid.” The court in_that case, however,
reached the conclusion that the title was as represented and
required the purchaser to perform. See also Kawffman v.
Walker, 9 Md., 229; Merwin v. Smith, 1 Green Ch. [N. J.],
182; Den v. Zellers, 2 Halst. [N. J.],153*; Hodgson .
Fawell 2 McCart. [N. J.], 88.

Many other cases to the same effect mlght be cited.
‘Where a sale is conducted by a commissioner under a de-
cree of foreclosure, the commissioner represents the court.
He is the hand of the court, so to speak, by which the de-
cree is carried into effect. Any misrepresentations made
by him, even if innocently made, but by reason of which
the purchaser has been induced to bid and will not acquire
the interest which he is led to believe he would acquire are
sufficient to justify setting the sale aside. This, so far as
I am aware, is a uniform rule in courts of equity that if
the person- who conducted the sale made misstatements,
either honestly, ignorantly, or intentionally, whereby the
purchaser was deceived, and would be defrauded, the sale
will not be sustained against his objection.

It is noanswer to say, in effect, that the property is cheap
enough anyway, and therefore the purchaser receives the
worth of his money. That is begging the question; in
effect, it is admitting all that is claimed, but seeking to
excuse the denial of relief.

The purchaser may justly say: “I was deceived by the
false representations of your agent; he misstated the facts;
the appraisement was not at hand, so that even the clerk
could not obtain it. There was no bid but mine, and that
was procured by falsehood and misrepresentation.” The
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misrepresentation is admitted, and the court answers the
purchaser, in effect: “You had no right to rely upon the
representations of the commissioner appointed by the court
to conduct the sale, and, although you were the sole bidder
and there was an incumbrance of $3,000 on the land of
which you had no notice, and was in excess of the amount
of your bid, yet the land is cheap enough and the court
will not relieve you.”

In regard to the objection that the purchaser could have
examined the title for himself, the answer is that there was
no time to make an investigation of the title. The sheriff
- had offered, and was then offering, the property for sale,
There were no bidders. Norton came up and inquired in
regard to the sale and the title that would be acquired.
The officer professed to know, and informed the party that
e would obtain a clear title. The bidder certainly could
rely upon this statement. Had the officer said, “I have
no knowledge in regard to the matter, you must examine
the records for yourself,” then the purchaser would have
bid at his peril, and the doctrine of caveat emptor would
have applied.

Considerable stress is laid upon the doctrine of caveat
emptor, and it is said the purchaser must beware. The
doctrine does not apply where a party has been induced
to bid by a misstatement of facts made by the officer who
conducted the sale; and I think not a single case can be
found where a sale was made under a decree of a court
of equity by an officer appointed by the court where such
misrepresentations have not been held good cause for set-
ting the sale aside.

The decision in this case practically overrules Paulett v.
Peabody, 3 Neb., 196; and Frasher v. Ingham, 4 Neb.,
531, and, I believe, does great injustice to the purchaser,
and places the court in the attitude of approving deception
in its officers in conducting sales under its direction.

Second—It is admitted, by not being denied, that “on



486 NEBRASKA REPORTS. [Vor. 35
Norton v. Neb. Loan & Trust Co.

the 15th day of September, 1889, he (Norton) met the
sheriff, whereupon said sheriff stated to the affiant that the
said amount bid by this affiant, to-wit, $2,535, was not
two-thirds of the appraised value; * * * that the
land had been appraised at $4,800, and could not be
sold for less than $3,200, and unless Norton would raise
his bid to $3,200, the sale would be declared off,” ete.
That is, that Norton’s bid was not sufficient to authorize
. the sheriff to entertain it, and therefore, unless Norton
would raise the bid: to $3,200, he would make a report of
no sale. Norton informed him that he would not raise
his bid, and the sheriff in effect declared it off.

It is probable.that this was part of the scheme to defraud
Norton, by putting him off his guard, and preventing an
investigation of the title before the sale was confirmed, be-
cause the sheriff, without further notice to Norton, made a
report of the sale and it was thereupon confirmed, without
notice to Norton, and in his absence,

So far as the sheriff is concerned, his conduet is wholly
indefensible, and can only be accounted for upon the theory
of a scheme to defraud Norton, in which, probably, he was
not alone.” I do not care to comment on this feature of
the case, as it presents the officer in a very unenviable light.
As I understand the law; a court of equity, in making a
sale of real estate under a decree of foreclosure, takes the
place of the vender, and the person making the sale is the
agent of the court, and it is the duty of the court to see
that the sale was fairly conducted in all respects, and that
it will not sanction misrepresentations in its agent as to
the title of the property, or incumbrances, to induce per-
sons to bid. In other words, misrepresentations which, if
made by the'land owner himself to a purchaser, would be
good ground to set a sale aside, are equally so when made
by the person appointed by the court to conduct a sale
under a decree; and experience has shown that the estab-
lishment of this rule has induced competition in bidding
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at such sales. (McGown v. WWilkins, 1 Paige Ch.[N. Y.],
120; Morris v. Mowatt, 2 Id., 586; Veeder v. Fonda,
38 Id., 94; Seaman v. Hicks, 8 Id., 656; Kauffman v.
Walker, 9 Md., 229; Tooley v. Kane, 1 S. & M. Ch.
[Miss.], 518.)

Third—I do not understand that the rule of caveat emptor
applies where another element intervenes, viz., false repre-
sentations. It seems to me that great injustice is done to
the plaintiff in error, and a rule s established that is liable
to be fraught with gross injustice, not only to purchasers
at judicial sales, but to the owners of the equity of redemp-
tion as well. In my view, the sale should be set aside,

SiMeoNn PrRILLIPS V. Isaac C. BISHOP ET AL., APPEL-
LEES, IMPLEADED wiTH N.J. PAUL, APPELLANT.

[FIL.ED OCTOBER 26, 1892.]

1. Conveyance of Homestead: ACKNOWLEDGMENTS: CER-
TIFICATE OF NOTARY: IMPEACHMENT. A certificate of ac-
knowledgment of a deed or mortgage, in proper form, can be
impeached only by clear, convincing, and satisfactory proof that
the certificate is false and fraudulent.

2, Evidence in this case considered, and held insufficient to over-
come the officer’s certificate and the evidence in favor of the
execution and acknowledgment of the instrument.

REHBEARING of case reported in 31 Neb., 853.
Paul & Templin, and O. A. Abbott, for appellant.

Thompson Bros., and T. T. Bell, contra.

Norvar, J.

This is a rehearing of the case reported in 831 Nebraska,
at page 853. The action was brought in the court below
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by Simeon Phillips to foreclose a mortgage given by Isaac
C. Bishop and Ida Bishop, his wife. To the action, N. J.
Paul was made a defendant, who filed an answer and cross-
petition, praying the foreclosure of a mortgage given by
the Bishops, upon the same real estate described in plaint-
iff’s petition, to one A. G. Kendall, and by him transferred
to Paul.

To the cross-petition Isaac C. Bishop filed an answer,
setting up that one tract of the real estate in controversy
was a homestead of less value than $2,000 over and above
incumbrances thereon; that the mortgage given to Kendall
was never acknowledged by his wife, and was therefore
void. He also pleaded usury and payment.

The defendant Ida Bishop answered the cross petition,
alleging that the mortgage included the homestead of
herself and husband, and denies that she ever acknowl-
edged the mortgage in question, or that she ever signed
the same in the presence of the notary public who certified
to the acknowledgment, or any other person, or that she
ever received any consideration for so doing. To these
answers a reply was filed by Paul.

Upon the trial the district court held that the mortgage
described in Paul’s cross-petition was void as to one of the
pieces of property therein described, on the ground that
the same was a homestead of a value not to exceed $2,000,
and that the wife did not acknowledge the execution of the
mortgage. On the former hearing the decision of the trial
court was affirmed by this court.

It is perfectly clear that, under the homestead law of
this state, a mortgage on the homestead of a married per-
son is void unless the same is executed and acknowledged
by both husband and wife. This has been the uniform
holding of this court, and a citation of the decisions is -
unnecessary. It is strenuously urged by appellees that
Ida Bishop did not acknowledge the mortgage in contro-
versy. If the proofs establish the proposition to that de-
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gree of certainty required to impeach the certificate of the
officer certifying to the acknowledgment, then our former
decision was right and must stand; otherwise not.

That the mortgage was executed and acknowledged Ly
Isaac C. Bishop before W. L. Thompson, a notary public
in and for Howard county, is undisputed. Mrs. Bishop
admitted, when upon the witness stand, that she volunta-
rily signed the mortgage, but claims she did so at her home,
and not before the officer. Mr. Thompson, the notary,
certifies that she, as well as her husband, acknowledged
the instrument before him in the manner provided by the
statute. The certificate of the officer being in proper form,
although not conclusive of the fact of acknowledgment, is
strong and convincing evidence that the wife acknowledged
the mortgage. The certificate, of course, can be impeached
by proof of fraud or duress, but the evidence must be clear
and satisfactory, As a general rule, the unsupported tes-
timony of the party purporting to have made the acknowl-
edgment is insufficient to overcome the officer’s certificate.
Where, as in this case, the execution of the instrument is
admitted, in order to sustain such a defense, the proof must
be clear and convincing. (Insurance Co. v. Nelson, 103
U. 8., 544; Russell v. Baptist Theo. Union, 73 Ill., 337;
Marston v. Brittenham, 76 Ill, 614; Crane v. Crane,
81 11, 165; McPherson v. Sanborn, 88 Id., 150; Black-
man v. Hawks, 89 Id., 512; Heeter v. Glasgow, 79 Pa.
St., 79; Fitzgerald v. Fitzgerald, 12 Reporter, 720; Gabbey
v. Forgeus, 15 Pac. Rep. [Ks.], 866; Bailey v. Landing-
ham, 53 Ia., 722; Smith v. Allis, 52 Wis., 337; Johnson
v. Van Velsor, 43 Mich., 208.)

Applying the rule above stated to the case at bar, is the
evidence sufficient to sustain the defense made by the an-
swer? The evidence is very conflicting. In support of the
officer’s certificate there is in the record the direct and posi-
tive testimony of A, G. Kendall and C. H. Paul, that Mrs,
Bishop did execute and acknowledge the mortgage in their
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presence in the St. Paul National Bank, before W. L.
Thompson, a notary public. Mr. Kendall was at the time
cashier of the bank, and Mr. Paul was an employe therein,
and signed the mortgage as subscribing witness. The dep-
osition of W. L. Thompson was taken, which, while sus-
taining his certificate of acknowledgment, was excluded as
evidence.

Mr. and Mrs. Bishop each testified that the latter signed
the mortgage at their home, about two miles from St. Paul;
that she never acknowledged the instrument before the
‘notary, and that she was not in St. Paul at the time the
same purports to have been acknowledged, nor for a con-
siderable length of time prior and subsequent to said date.
Mr. Bishop further testified that after his wife signed the
mortgage he took it to St. Paul, acknowledged it before
Mr. Thompson, and delivered it to the mortgagee. Upon
the trial both appellant and appellees proved other facts
having some bearing upon the question. Appellees intro-
duced witnesses tending to establish an alibi—that Mrs.
Bishop was not in St. Paul at the time the mortgage pur-
ports to have been acknowledged, and appellant produced
witnesses, equally as credible, although not so many, who
testified that Mrs. Bishop was in the bank on said date.
We think the evidence on the part of the appellees is
entirely insufficient to overcome the formal certificate of
acknowledgment, and the testimony of Mr. Kendall, and
the subscribing witness, Mr. Paul, who, so far as the rec-
ord discloses, are entirely disinterested witnesses. Public
policy forbids that deeds and mortgages of real estate, duly
authenticated in the mode pointed out by statute, should
be set aside except upon clear and convincing proof that the
certificate of acknowledgment is false. The presumption
is in favor of the certificate, and the burden is upon the
party alleging such a defense to prove it.

This court, in passing upon a similar question in Per-
eau v. Frederick, 17 Neb., 117, said: “It is contended on
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behalf of the defendant, and we think correctly, that the
certificate of the officer taking the acknowledgment must
stand against a ‘mere conflict of evidence, whether the in-
strument was voluntarily signed, acknowledged, and de-
livered or not, and cannot be impeached except upon proof
which clearly shows it to be false and fraudulent.”

In Marston v. Brittenham, 76 Ill., 611, supra, the court
say: “To impeach such a certificate, the evidence should
do more than produce a mere preponderance against its
integrity in the balancing of probabilities—it should, by its
completeness and reliable character, fully and clearly satisfy
the court that the certificate is untrue and fraudulent.”

The supreme court of the United States, in Young v.
Duwall, 109 U. 8., 573, has held that the certificate must
stand as against a mere conflict of evidence. We hold,
from reason and authority, that the evidence is insufficient
to sustain the defense.

We agree with the conclusion of the lower court that
- the mortgage was given to secure a usurious loan of money,
and that after deducting the usurious interest agreed to be
paid from the principal sum, there is due appellant from.
appellee, Isaac C. Bishop, the sum of $4,223.71. The
decree of the district court is reversed, and a decree of fore-
closure entered in this court for said sum of $4,223.71,
with costs of the lower court against appellant, the costs
in this court taxed to appellees.

DECREE ACCORDINGLY,

THE other judges concur.
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Jorx L. WatsoN v. WiLLiaM COBURN ET AL.
[FiLED OcTOBER 26, 1892.]

1. Conversion: DEFENSES: MITIGATION OF DAMAGES. When
goods have been converted, and the owner afterwards receives
the whole or a portion thereof back, or the proceeds arising from
their sale, he does not thereby bar his right of action for the
original wrongful taking, but such fact may be shown in mitiga-
tion of damages.

2. : : . In an action for conversion it is no de-
fense to show that the property has been taken from the wrong-
doer by a third party, by legal process or otherwise, unless the
original owner has received it, or had the benefit of the proceeds
thereof, where the same has been sold.

3.

: MEASURE OF DAMAGES. Inan action by a mortgagee for
conversion against a sheriff who has levied on the property at
the suit of a creditor of the mortgagor, the plaintiff is entitled
to receive as damages the actual market value of the property
at the ‘time of the conversion, with interest from that date, less .
the market value of that portion of the property subsequently
recovered or the proceeds of which plaintiff has had the benefit,
and not exceeding the amount remaining unpaid on the mort~

gage.
4. Weight of Evidence, Held, That the verdict is against the
evidence. o

ERROR to the district court for Douglas county. Tried
below before DOANE, J.

Ambrose & Dugfie, for plaintiff in error.

B. G. Burbank, and Gregory, Uay & Day, contra.

NORVAL, J.

The action below was brought by John L. Watson against
the principal and sureties on the official bond of William
Coburn, sheriff of Douglas county, for the conversion of a
stock of furniture. There was a trial to a jury, who re-
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turned a verdict in favor of the plaintiff, assessing his
damages at $1,196.25. Each party filed a motion for a
new trial; both motions were overruled, and judgment was
thereupon entered upon the verdict of the jury. Each
party prosecutes error to this court.

On and prior to February 28, 1888, the New York
Storage & Loan Company, a corporation doing business
in the city of Omaha, was the owner of the goods in con-
troversy, and on said date it executed and delivered to
Watson a chattel mortgage on said stock of goods, to secure
the payment of a loan of money at the time made by Wat-
son to the corporation, and for money previously borrowed.
After the execution of the mortgage Watson took posses-
sion of the goods and managed the business until about the
middle of April following, when George C. Wheeler and
E. G. Cundy, the president and secretary, respectively, of
the corporation, forcibly took possession of the stock and
certain collaterals held by Watson to secure said loan, dur-
ing Watson’s absence from the store.

Thereupon Watson commenced an action in the district
court,of Douglas county against the New York Storage
& Loan Company, Wheeler and Cundy, to restrain said
Wheeler and Cundy from disposing of the collaterals and
from their interfering with the stock of goods. A tempo-
rary injunction was granted by one of the judges of the dis-
trict court on the 23d day of April. Wheeler and Cundy
immediately left the country, taking with them the collat-
eral securities.

On the morning of April 24, Watson again took pos-
session of the store and stock of goods therein, and in the
afternoon of the same day the defendant Coburu levied
upon and took the goods under an execution in favor of
one W. L. Hall, and against the New York Storage &
Loan Company. Subsequently the sheriff levied a writ of
attachment on the goods, issued in favor of Dell R. Ed-
wards and against said company. The Hall execution was
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issued upon a judgment rendered by the county court with-
out any summons being issued, upon the confession of
Wheeler, as president of the New York Storage & Loan
Company, who had no authority so to do.

It also appears that Wheeler carried on business in the
various names of New York Storage & Loan Company,
New York Music Company, New York Piano Company,
New York Storage Company, G. C. Wheeler & G. C.
Wheeler, Manager, and incurred a large indebtedness,
which he was unable to pay.

Dell R. Edwards, after the levy of her attachment,
commenced an action against the New York Storage &
Loan Company and W. L. Hall to enjoin the collection
of the Hall judgment, and to have the same declared fraud-
ulent and void. Subsequently she commenced another
suit against the New York -Storage & Loan Company, the
New York Music Company, the New York Piano Com-
pany, G. C. Wheeler, Manager, W. L. Hall, John L. Wat-
son, and others, alleging that the Watson mortgage was
frandulent and void, and praying that the same be so de-
clared by the court, and for an accounting by all the defend-
ants, and also that a receiver be appointed to take posses-
sion of the property of the New York Storage & Loan
Company and dispose of the same. These several suits
were consolidated. The court appointed E. Zabriskie
receiver, and the sheriff turned over to him, on order of
the court, that portion of the goods which had not been
taken from him by legal process. The receiver imme-
diately proceeded, under the order of the court, to advertise
and sell the stock, and on the 6th day of August, 1888,
he sold the same for $1,954.28, which sale was duly con-
firmed. After paying the expenses of sale, receiver’s fees,
other costs, and various items, not costs in the case, there
remains in the hands of the clerk of the district court, of
the proceeds of sale, a balance of $162.19.

John L. Watson appeared in the consolidated action and
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filed an answer therein, setting up his mortgage and that
he was in possession of the goods therein described, under
said mortgage, at the time the sheriff made his levies,
After the issues had been made up in said action the
court referred the cause to A. S. Churchill, Esq., to take
the testimony and report his findings of law and fact.
The referee made his report, finding the judgment entered
in favor of W. L. Hall to be fraudulent and void, that
the levy of the execution issued on said judgment conferred

upon said Hall, or those serving said writ, no right, title,
or interest in the property seized thereunder; that Dell R.
Edwards had no cause of action against the New York
Storage & Loan Company upon which to predicate an
attachment, and that the levy of the attachment in her
favor should be set aside and held for naught.

It was further found that the instrument under which
Watson claimed was a bona fide mortgage, made upon a
good and sufficient consideration; that Watson, immedi-
ately after the delivery thereof, took possession of the goods
under the mortgage, and was in actual possession at the
time the property was seized under the execution and
attachment proceedings; that said mortgage was a para-
mount and superior lien upon all the property for the sum
of $4,493.62, and that he was entitled to enforce it against
all the property levied on under the writ of attachment
and execution.

Upon motion of Watson the report of the referee was
confirmed in July, 1889. Two days prior to the appoint-
ment of the receiver, Watson commenced this action against
the sheriff and the sureties on his official bond to recover
the value of the goods covered by the mortgage, which
had been levied upon by the sheriff under the execution
and writ of attachment. The sheriff and his bondsmen
pleaded the proceedings in the receivership case in bar of
this action. '

The first question we will consider is as to the sufficiency
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of this defense. It isa rule sustained by judicial decisions
in this country that where one’s goods are converted by
another, the owner may sue for their. value, or recover the
property, but he cannot pursue both remedies. It is equally
well settled that the subsequent recovery or return of the
property does not extinguish the owner’s right of action
against the wrong-doer for the conversion, but only goes in
mitigation of damages. (Gibbs v. Chase, 10 Mass,, 125;
Brady v. Whitney, 24 Mich., 154; Western Land & Cattle
Co. v. Hall, 33 Fed. Rep., 236.) Where godds that have
been converted are returned to and accepted by the owner,
the measure of damages is the market value at the time of
the original wrongful taking, less the market value at the
time the same are returned. (Irish v. Cloyes, 8 Vt., 30;
Lucas v. Trumbull, 15 Gray [Mass.], 306.)

Testing the adjudication in the receiver case by these
principles, Watson is not estopped from prosecuting his
action for the conversion of the property. It is true Wat-
son, in the case in which the receiver was appointed, in his
answer and cross-petition filed therein, claimed a lien upon
the property by virtue of his mortgage, and asked that the
mortgage be foreclosed. The property had already been
ssold by the receiver appointed at the request of Edwards,
Watson could not recover the property, so he sought to
recover the money arising from the sale. The adjudica-
tion was in his favor. He is entitled to the $162.19, the
net proceeds of the sale of the goods, which had been turned
over to the clerk of the court by the receiver. To that
amount only his claim against the officer for the conver-
sion was satisfied. Any other rule would not make him
whole. Where property is converted, just compensation
to the owner is the rule. 'We are unable to perceive how
the receipt of the proceeds differs from a return of the
property, or the proceeds thereof, to the owner. Such
payment is proper to be given in evidence only in mitiga-
tion of damages. Prior to the appointment of the receiver,
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Watson elected to treat the levies as a conversion of the
property, by bringing this action to recover the value of
the goods. In our view, the adjudication of his rights in
the suit referred to does not preclude him from maintaining
this action. '

Complaint is made because the court refused to give the
third instruction requested by the plaintiff, which is as
follows:

“The defendant cannot escape liability for wrongfully
levying on said property, by showing that the property or
any part thereof was taken from him by third parties after
he had possession of the same under his levy.

“Neither is it any defense in this action that the goods
were taken out of his hands and placed in the hands of a
receiver under an order of this court, unless it be further
shown that the goods or their proceeds afterwards came to
the hands of the plaintiff, so that he had the benefit
thereof.

“You will therefore disregard all evidence tending to
show that any of the goods have been taken from the hands
of the sheriff by third parties, or that any of them were
placed in the hands of a receiver, unless it is further shown
that the plaintiff has, since that time, had the entire value
of such goods; and as to such goods as he has received the
entire value of, the defendants should be credited with that
amount.”

It requires no argument or citation of authorities to
show that in an action for conversion of personal property
the defendant cannot defeat the action by showing that the
property, or a part thereof, has been taken from him by
third parties, by legal process or otherwise, unless the orig-
inal owner has received the goods, or had the benefit of the
proceeds thereof. If all or a portion of the goods con-
verted are returned to the owner, or he receives the pro-
cceeds of the same, the wrong-doer may prove such facts,
not as a complete defense, but in mitigation of damages.

35
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The fact that a portion of the goods covered by plaintiff’s
mortgage was replevied from the sheriff, and others were
turned over to the receiver, would not alone be a defense
to the suit, but would be so to the extent that'it was shown
that Watson has had, or could have, the benefit of such
property. The request stated the correct rule, was appli-
cable to the evidence, and should have been given.

The jury disregarded the instructions of the court on
the measure of damages. By the sixth paragraph of the
charge the court told the jury that the plaintiff was enti-
tled to recover:

First—The value of the property that went into the
hands of the receiver, as shown by his sale thereof.

Second—The depreciation in value of the property
between the date of conversion and the time when it was
~ sold by the receiver.

Third—The value of any goods taken by the sheriff
which were not turned over to the receiver, except such as
were taken from the sheriff by legal process under the con-
ditions stated in the fifth instruction.

From the amount of these items the jury were directed
to deduct the amount in the hands of the clerk in the
receiver case, and compute interest on the balance at the
rate of 7 per cent from the time the goods were taken from .
the possession of the plaintiff to the first day of the term,
September 23, 1889.

It is undisputed that the receiver sold the goods turned
over to him for $1,950. Deducting from this $162.19,
the amount in the clerk’s hands, we have $1,787.81. Add
$177.27 as interest for one year and five months at 7 per
cent, would make $1,965.08, which is the lowest sum,
under the evidence and instructions, the plaintiff was enti-
tled to recover, and yet the jury assessed his damages at
only $1,196.25.

In several of the instructions the jury were told that the
plaintiff was estopped from asserting that the value of the
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goods which went into the hands of the receiver was other
or greater than the sum for which they were sold. This
was prejudicial error. The amount the receiver obtained
for the goods does not determine their value at the time of
the conversion, nor was it a material inquiry what the
goods brought. Plaintiff was only chargeable with that
portion of their proceeds which he received or was entitled
to the benefit of. To that extent alone has he received
compensation. In an action by a mortgagee for conversion
against a sheriff who has levied on the property, the plaint-
iff is entitled to recover the actual market value of the
property at the time of the conversion, with interest from
the time of the taking, less the market value of that por-
tion of the property subsequently recovered, or the proceeds
of which plaintiff has received, and not exceeding the
amount remaining unpaid on the mortgage. This is the
measure of damages.

It is unnecessary to consider the other assignments of
error discussed in the brief of counsel, as the most of them
are covered by what has already been said, and the others
are not likely to arise on the next trial. The judgment is
reversed and the cause remanded.

REVERSED AND REMANDED,

THE other judges concur.

In RE THOMAS JONES.
[FILED OcroBER 26, 1892.]

Criminal Law : CoMMITMENT T0 REFORM ScHOOL: J URISDICTION
OF COURT TO VACATE ORDER AND RESENTENCE PRISONER,
The petitioner, on pleading guilty to an information charging
him with the crime of burglary, was sentenced to the state in-
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dustrial school, as under the age of eighteen years, and was com-
mitted under said judgment to said institution. Shortly there~
after,and during the same term, the court sentencing him vacated
aund set aside said judgment, on the ground of mistake as to
petitioner’s age, and sentenced him again on the same information
and plea of guilty, to be imprisoned in the penitentiary for the
term of four years. Held, That the court had no jurisdiction to
vacate the original judgment, or to pronounce the second sentence,
and that the last sentence was a nullity.

ORIGINAL application for writ of habeas corpus,

Walter A. Leese, for petitioner:

A sentence takes effect from the day 1t is pronounced (In
re Fuller, 34 Neb., 581), and a subsequent sentence fixing a
different term is a nullity. (People v. Messervey, 76 Mich,,
223; Peoplev. Kelley, 44 N. W. Rep. [ Mich.], 615 ; Ex parte
Lange, 18 Wall. [U. 8.], 163; Brown v. Rice, 57 Me., 55;
In re Mason, 8 Mich., 70; Sennott v. Swan, 16 N. E. Rep.
[Mass.], 451; People v. _Dtscomb 60 N. Y., 559; People v.
Jacobs, 66 N Y, 8)

George H. Hastings, Attorney General, for the state,

Norvar, J.

This is an application by the above named petitioner for
a writ of habeas corpus against James P. Mallon, warden
of the state penitentiary.

It appears that on the 18th day of April, 1890, the peti-
tioner pleaded guilty in the Otoe county district court to an
information charging him with the crime of burglary, and,
on the same day, was sentenced to the state industrial
school, at Kearney, as under the age of eighteen years.
He was duly committed to said industrial school, in pur-
suance of said sentence, on the 28th day of April, 1890,
where he was kept and confined until the 15th day of the
following month.

On the 10th day of May, 1890, the district court of Otoe
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county, on motion of the county attorney supported by
affidavit, and in the absence and without the knowledge
or consent of the petitioner, vacated and set aside the said
sentence on the ground that the petitioner, at the time of
the commission of the offense, was over the age of eighteen
years, and the sheriff of said county was ordered and di-
rected to proceed to said industrial school, receipt for and
receive said petitioner and have his body before said court on
the 17th day of said month. Pursuant to said order and
judgment the petitioner was bronght from said industrial
school into said court on the 17th day of May, 1890, when
the court again sentenced him, on the same information and
plea of guilty, to be imprisoned in the state penitentiary, at
hard labor, Sundays and legal holidays excepted, for the
term of four years. Under this last sentence the petitioner
has been confined in the penitentiary since May 31, 1890.
Both sentences were pronounced at the same term of court.
The question presented by the record before us is, Did
the district court have the power or jurisdiction to vacate
and set aside the first sentence, at the same term of court
at which it was rendered, but after relator had suffered
part of the punishment thereby imposed, and pronounce a
second sentence in the same case? If the entry of the last
judgment was a mere error, which would subject it to re-
versal by this court upon a petition in error, then the peti-
tioner is not entitled to his discharge upon this proceeding,
for it is firmly settled in this state that habeas corpus is not
a proper proceeding to review a judgment in a criminal case.
By section 5, chapter 75, Compiled Statutes, authority is
conferred upon a court of record of this state to commit
any minor, under the age of eighteen years, to the state
industrial school, who has been found guilty in such court
of any crime except murder or manslaughter committed
under the age of sixteen years. This court has decided
that the question of the age of the accused is one of fact to
be decided by the trial court, and its finding can be re-



502 NEBRASKA REPORTS. [VoL. 35

Inre Jones.

viewed only in appellate proceedings. The record dis-
closes that the district court, by the judgment first entered,
found that Thomas Jones was a minor of the age required
by law for confinement in the industrial school. ~Although
the petitioner was over the age of eighteen years, the first
sentence was not for that reason void, it was merely erro-
neous. The sentence and the commitment thereunder to the
industrial school being legal, did the court have jurisdic-
tion to sentence the petitioner to the penitentiary after he
had undergone a part of the punishment under the first
Jjudgment? The answer must be in the negative. While
a district court has ample authority to correct a judgment
in a criminal case at the term of court at which it is ren-
dered, or a subsequent term, to make the same conform to
the one actually pronounced, it has no jurisdiction to va-
cate a judgment in a criminal case after the same has gone
into effect by commitment of the defendant under it, and
substitute for it another sentence at the same term of court.
The power of a court to revise or change a judgment, even
in a civil case, is at an end after the same is in process of
execution. The last sentence was illegally imposed, and
its enforcement is without authority of law. To sustain
the second judgment would be to hold that a person can be
twice punished by judicial proceedings for the same offense.
The fundamental law of the state as well as that of the
United States, forbids that one shall be put twice in jeo-
pardy for the same act. (In re Mason, 8 Mich., 70 ; Brown
v. Rice, 57 Me., 55; State v. Cannon, 5 Criminal L. Mag.,
387; People v. Whitson, 74 Ill., 20; Com. v. Weymouth,
2 Allen [Mass.], 147; People v. Liscomb, 60 N. Y., 559;
People v. Jacobs, 66 N. Y., 8; Ez parte Lange, 18 Wall.
[U. S.], 163 ; People v. Meservey, 76 Mich., 223 ; People v.
Kelley, 44 N. W. Rep. [Mich.], 615.)

The power of a court to revise, vacate, or modify a judg-
ment in a criminal case, or substitute another for the origi-
nal judgment is exceedingly doubtful in this state, since we
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have held that a sentence dates from the day it was pro-
nounced, but as the first sentence in this case had actually
gone into effect by commitment under it, the question does
not necessarily arise on this record.

In re Mason, supra, the petitioner was convicted of lar-
ceny and sentenced to the state reform school of Michigan,
as under sixteen years of age. At the time of his sentence
he was in fact, of the age of twenty years. After he had
been committed to the reform school, the court sentencing
him ordered him brought back from that institution that his
age might be inquired into and ascertained, for the purpose
of determining whether he should not be sentenced to the
penitentiary. In pursuance of said order the petitioner
was removed from the reform school and committed to the
jail of the county, to await the action of the court. On an
application for his discharge by habeas corpus, the supreme
court of that state say: “A prisoner having been sentenced
and committed to the reform school, as under sixteen years
of age, the court sentencing him cannot, on the ground of
mistake as to the prisoner’s age, proceed to give a new sen-
tence. The sentence is not made void by such mistake,”

In Brown v. Rice, supra, the prisoner had been legally
convicted and sentenced to imprisonment in the county jail
for six months. After serving nineteen days of his sen-
tence, he was recalled into court and sentenced on the same
indictment and conviction to be imprisoned in the state
prison for the period of three years. It was held that the
court had no power to recall him from jail and impose
another sentence. The other authorities above cited are
equally in point.

The first sentence being legal, we would remand the pe-
titioner to the state industrial school, were it not for the
fact that he is now over the age of twenty-one years, and
his sentence has therefore expired. It follows that the pe-
titioner must be discharged.

WRIT ALLOWED.

THE other judges concur.
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Isaac C. Hanscom v. PereEr BurMooOD.

[FiLED OCTOBER 26, 1892.]

[

‘Witnesses: IMPEACHMENT: PRELIMINARY STEPS. When it
is sought to impeach & witness by proving that he has made
statements out of court, or upon a former trial, contradicting his
testimony, the attention of the witness must be first called to
the alleged statements, to the time and place of making them,
and to whom made. : ’

2. Herd Law: TAKING UP TRESPASSING ANIMALS. The person
taking up stock for trespassing upon cultivated lands must com«
ply substantially with the requirements of the herd law, pars
ticularly the giving of notice, unless the same are waived, or
he will acquire no lien upon such stock.

: NoTicE To OwNER. The party taking up stock
must give notice to the owner thereof within a reasonable time
after the same is taken up.

4. Roplevin: VERDICT: ASSESSING VALUE OF PROPERTY. In
replevin, when the property has been delivered to the plaintiff,
who is the general owner thereof, if the jury find in his favor, it
is unnecessary for them to assess the value of the property.

JUDGMENT IN ALTERNATIVE: RETURN OF GOODS OR
VALUE. In such an action, where a verdict is returned in favor
of the plaintiff, a judgment in the alternative for the return of
the property, or,in case a return cannot be had, the value
thereof, is improper, but the judgment will not be reversed on
that ground where it appears that the property was in plaintift’s
possession when the judgment was entered.

ERROR to the district court for Hall county, Tried
below before HARRISON, J.

Thompson Bros., for plaintiff in error,
Thummel & Platt, contra.

Norvar, J.

This was an action in replevin, brought by Peter Bur-
mood to recover the possession of eight calves. The prop-
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erty was taken under the writ of replevin by the sheriff,
and the possession thereof delivered to the defendant in
error. On the' trial the jury returned a verdict finding
that the plaintiff at the commencement of the action was
the owner and entitled to the possession of the calves;
that they were of the value of $75, and that the damages
for the unlawful detention were $2.50. A motion for a
new trial was made by plaintiff in error, which was denied
by the court, and judgment was rendered in accordance
with the verdict.

The proofs show that at and prior to the commencement
of the suit the parties resided on adjoining farms, and that
defendant in error was the owner of the stock in question.
The plaintiff in error introduced evidence tending to show
that the calves were trespassing upon his cultivated lands.
The evidence on the part of the defendant in error is to
the effect that the calves escaped from his premises and
went upon the highway, and were driven from the public
road by plaintiff in error onto his farm, where they were
placed in an enclosure; that as soon as the owner learned
of their whereabouts he went to the residence of plaintiff
in error for the purpose of bringing them home, and asked
him to state the amount of damages they had committed,
which he declined to do; that thereupon plaintiff in error
in an angry and violent manner attacked defendant in
error with a club, and drove him from his premises and
refused to allow him to take away the calves. Subse-
quently this ac.ion was commenced.

The evidence was sufficient to authorize the jury in find-
ing that the calves were not trespassing upon the premises
of plaintiff in error, and that he wrongfully detained the
same.

The main controversy in the court below was whether
the calves, at the time they were taken up, were feeding in
defendant’s corn field. On the trial plaintiff called and
examined as a witness one Eberhart Kurz, who testified
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that within a day or two after the stock had been taken up,
at the request of Mr. Burmood, he made a thorough exam-
ination of Mr. Hanscom’s premises and was unable to find
any tracks in the field of corn where it was alleged the
calves had been trespassing. Counsel for defendant then
offered to prove by Mr. Hanscom that Eberhart Xurz had
testified, on the trial of the cause in the justice court, that
he was in the corn field and saw the calves’ tracks there at
the time he made the examination of the premises referred
to in his testimony, which offer was objected to Ly the -
attorney for defendant in error, and the ohjection was sus-
tained by the court. This ruling is now assigned for error,
The excluded testimony was offered for the purpose of
impeachment, and the proper foundation for its introduc-
tion had not been laid. The witness Kurz was not asked,
when on the witness stand, whether he had testified upon
the former trial that he saw the calves’ tracks in the corn
field. Where it is sought to impeach a witness by proving
that he has made statements out of court, or upon a former
trial; contradicting his testimony, the attention of the wit-
ness must be first called to the alleged statements, to the
time and place of making them, and to whom made.
(Wood River Bank v. Kelley, 29 Neb., 591.)

Objection is made to the third instruction given by the
court on its own motion, which is as follows: “If you find
from the evidence that the calves in controversy were on
the 27th day of September, 1889, trespassing on the culti-
vated lands of the defendant, and damaged the defendant
_in any sum, the defendant has a right to impound said
calves while so trespassing, and hold them until paid his
damages, provided he gave the notice required by section 3
of the herd law, in a reasonable time after taking up said
calves in the manner and according to the requirements of
said section 3 of the herd law, and would be entitled to
the possession of the said calves until paid his damages.”

It is the duty of a person taking up stock trespassing
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upon cultivated lands, under the provisions of the herd
law, to give written notice to the owner of such’ stock, if
known, within a reasonable time after the same is taken up,
stating therein the amount of damages claimed and naming
the arbitrator by him selected for the purpose of assessing
the damages sustained by the trespassing animal. The
taker-up must comply substantially with the requirements
of the statute, unless the same are waived, or he will ac-
quire no lien upon such stock. Doubtless the written no-
tice may be waived, as where a verbal one is given and the
owner acts thereunder and appoints his arbitrator. But
there was no waiver in this case, Plaintiff in error failed
to choose an arbitrator and refused to state the amount of
damages he claimed. The instruction complained of was
not only correct as a legal proposition but was applicable to
the facts proven.

Complaint is made of thé form of the judgment. The
Jjury found the value of the property and assessed damages
to the plaintiff for the detention. The judgment is *“that
the plaintiff have and recover from the said defendant the
return of the calves in controversy, or, if the same cannot
be returned, then that the said plaintiff shall have and re-
cover of and from said defendant the sum of $75, and his
damages aforesaid in the sum of $2.50, and the costs of this
action taxed at $ .7 The verdict and judgment are
both in form objectionable. Plaintiff is the general owner
of the property, which was in his possession at the time
of the trial and the rendition of the judgment, he having
become possessed of this property by means of the order of
replevin. Its value should not have been assessed by the
verdict nor a judgment rendered for the same, but merely
for the damages found by the jury for the unlawful deten-
tion. Had the verdict been in favor of the defendant, then
a judgment in the alternative in his favor for a return of
the property, or for its value, would have been proper.
Notwithstanding the judgment is wrong in form, the de-
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fendant is not in any manner prejudiced thereby, for the
reason the property was already in plaintiff’s possession, so
that the alternative part of the judgment was fully satisfied
when rendered. There being no reversible error in the
record, the judgment is

AFFIRMED,

THE other judges concur.

M. E. HERBERT, APPELLANT, V. SAMANTHA KECK ET
AL., APPELLEES.

[FiLED OcTOBER 26, 1892.]

Mechanics’® Liens : FORECLOSURE: SUFFICIENCY OF EVIDENCE.
Evidence, in the bill of exceptions, examined, and held sufficient
to sustain the finding and decree of the district court.

APpPEAL from the district court for Buflalo county
Heard below before HAMER, J.

Marston & Nevius, for appellant.
Calkins & Pratt, contra.

Posr, J.

This was an action by the plaintiff in the district court
of Buffalo county to foreclose a mechanic’s lien for a bal-
ance claimed to be due under a contract for furnishing a
steam-heating apparatus for the building of the defendant
Mrs. Keck, in the city of Kearney, known as the Midway
hotel. The other defendants have liens thereon, which
appear of record, and are for that reason made parties to
the action. The written contract between plaintiff and
the defendant Mrs. Keck, the execution of which is ad-
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mitted, provides for a complete system of steam heating
and gas pipes to be furnished and put into said hotel by
plaintiff . for the sum of $5,100. It is conceded by counsel
for the defendant that if plaintiff had furnished and put
in place all of the material, in the manner and within the
time specified in the contract, there would be due thereon
at the time this action was commenced the sum of $1,668.69.
It is contended, however, that plaintiff should not recover
that amount for three reasons, which will be noticed in
their order. ,

First—On account of material fixtures and appliances
provided for by the contract, but not furnished, which
render the plant less valuable as well as diminish the cost
of construction. It is conceded by plaintiff that certain
appliances required by the specifications were entirely
omitted, viz., for returning the water formed by the con-
densing of steam to the boiler by force applied through a
pump, whether above or below the level of the water in
the boiler. The devices specified consisted of a catch basin,
receiving tank, steam pump, and other accessories to what
is known as the high pressure system, which do not call
for a more definite description in this connection. The
plaintiff undertook to excuse the omission of these articles
on the ground that the contract after its execution was so
modified as to provide for a low pressure instead of a high
pressure system, as specified therein. The alleged modifi-
cations, he claims to have made with Mr. Frank, the super-
intendent of defendant, immediately after the signing of
the contract at St. Joseph, Mo., and is positively denied by
Mr. Frank. The latter is strongly corroborated by the
fact that on the 23d day of February, 1887, which was
after his bid was accepted and before the contract was
signed, plaintiff wrote to Mr. Frank suggesting the sub-
stitution of the two boilers subsequently used for the one
contemplated in the specifications. This he admits in his
testimony was the only change ever suggested to, or made
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by, Mr. Frank. It cannot be said in view of the con-
flicting character of the evidence that the district court
erred in finding for the defendant on that issue.

Second—Poor workmanship, which rendered the plant
less valuable and delayed the use of the building. In
support of this claim it is contended that there was a
failure to brace and stay the masonry enclosing the boiler,
as specified, in consequence of which it had to be rebuilt
the first summer at an expense of $160. Thereis no issue
upon the failure in this respect, but plaintiff contends that
the damage to the brick work was occasioned by the want
of capacity of the chimney and in no way attributable to
any neglect or failure on his part. There was also a claim
for failure to provide dampers and to insulate the pipes
where they passed through walls, ceilings, and floors, and
negligence and unskillful workmanship in laying and set-
ting the gas pipes, by which it became necessary to take
up the floors and remove the plastering in parts of the
building. Upon this question also the finding of the dis-
trict court; if not in accordance with the clear preponder-
ance of the proofs, is supported by evidence amply sufficient
to sustain it in this court.

Third—Failure to complete the work by plaintiff within
the time specified, to the defendant’s damage. It is pro-
vided by the contract that the work shall be performed by
the plaintiff in a “prompt and diligent manner, and that
he shall do the several parts thereof at such times and in
such order as the architect or superintendent may direct,
and as soon as is consistent with good workmanship and
the progress made upon the superstructure, and in default
thereof shall pay to defendant $25 per day for every day
thereafter that said work shall remain unfinished, as liqui-
dated damages.” The defendant’s agent, J. L. Keck, testi-
fies that the building had been rented at the rate of $440
per month and that the tenants were ready and waiting to
take possession thereof. There is also evidence by the
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defendant tending to prove that the completion of the
building was delayed by plaintiff from one to two months.
The district court found for the defendant upon this issue
also, and we are not at liberty to reverse the finding of
that court. There wasa general finding below for plaintiff
in the sum of $312, which does not appear from the evi-
dence to be inequitable, and the judgment is

AFFIRMED,

THE other judges concur.

R. J. E. Havs v. FRANKLIN County LuMBER CoM-
PANY.

[FILED OCTOBER 26, 1892.]

Corporations: ACTION ON SUBSCRIPTION TO CAPITAL STOCK :
SUFFICIBNCY OF EVIDENCE. The evidence in the bill of excep-
tions examined and Aeld to sustain the judgment of the district
court.

ERROR to the district court for Franklin county. Tried
below before GasLin, J.

A. F. Moore, for plaintiff in error,
Sheppard & Black, contra.
Posr, J.

Judgment was entered against the plaintiff in error in
the district court of Franklin county in an action therein
pending, and of which he now complains. The only
ground assigned for a reversal of the judgment is that the
findings of the referee are not supported by the evidence,
We have read all of the evidence taken by the referee and
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can see no sufficient reason for reversing his finding. There
are two causes of action presented by the pleadings. First
—for a balance due on an agreement in writing to subscribe
and pay for capital stock of the defendant in error to the
amount of $50. To this cause of action the defense was
that the defendant in error, by its board of directors, had
declared by resolution that all stock subscribed, but not
paid for in full within a time named therein, including
that of plaintiff in error, should be forfeited, and the
names of such subscribers dropped from the list of stock-
holders. The resolution introduced in evidence is as fol-
lows: “Moved by Ewing that if the delinquent stock-
holders do not pay their full subscribed stock within the
next thirty days their names shall be taken from the rolls.”
This is merely a resolution to declare the stock forfeited
after the expiration of thirty days. There is no evidence
that the action contemplated by the resolution was ever
taken. The name of plaintiff in error was not dropped
from the list of stockholders, nor was he excluded from a
participation in the management of the company. It ap-
pears, too, that he subsequently purchased a bill of lumber
from the company, and, on settlement therefor, was allowed
a deduction of §10, being the amount allowed as a credit
on purchases by members holding the same amount of
stock. We have no occasion to discuss the second .cause of
action, since the finding upon that was for the plaintiff in
error. There being no error in the record, the judgmentis

AFFIRMED,

THE other judges concur.
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RosExBAUM BROTHERS V. JaMEes D. RUSSELL.
(FiLED OCTOBER 26, 1892.]

1. Pleading: ANSWER DENYING MATERIAL ALLEGATIONS SUE-
FICIENT WHEN ASSAILED FOR THE FIRST TIME BY MOTION
FOR NEW TRIAL. A denial in an answer of all material alle-
gations in the petition, although faulty, will be held sufficient
when assailed for the first time by motion for a new trial, par-~
ticularly where it is treated at the trial as putting in issue the
allegations of the petition.

2. Roview: HARMLESS ERROR. A judgment will not be reversed
on account of errors which coald not have prejudiced the party
complaining.

3. Evidence examined and held to sustain the judgment com-
plained of.

ERROR to the district court for Lancaster county. Tried
below before FiELD, J.

Charles O. Whedon, for plaintiffs in error,
8. P. Davidson, contra.

Posr, J.

For a statement of the facts in this case we refer to the
opinion filed when it was before the court upon a petition
in error by Russell, the present defendant in error. (Russ-
ell v. Rosenbaum, 24 Neb., 769.) After the case was re-
manded to the district court an amended answer was filed
by the plaintiffs in error, in which they allege that the
C., B. & Q. R. Co. has paid to them-the full amount of
the rebates claimed. Whereupon the railroad company
was dismissed from the suit and the action prosecuted
against them. A second trial resulted in a verdict for the
plaintiff below under direction of the court, and Jjudgment
having been entered thereon, the case was removed to this

36
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court by petition in error. The first objection argued goes
to the sufficiency of the reply, which is a denial of “every
material allegation of the petition not already admitted,”
etc. This objection was made for the first time after ver-
dict, the answer having been treated during the trial as
putting in issue substantially all the allegations of the pe-
tition.

It is a rule repeatedly asserted by this court that plead-
ings will be most strongly construed against the objecting
party,after trial and verdict on the merits. Had objection to
the answer been made at the proper time it would undoubt-~
edly have been sustained, but it is sufficient as against an
objection made for the first time by a motion for a new trial,
(Maxwell, Code Pleading, 386.)

Secound—The second and third assignments may be con-
sidered together. They relate to the proof, over the ob-
jection of plaintiffs in error, of admissions by their attorney,
Mr. Whedon, to the effect that the money due for rebates
had been paid to them by the railroad company, and the
admission in evidence of the original receipt therefor. It
is plain that they could not have been prejudiced by the
evidence complained of, since they had distinctly alleged
the payment in their answer.

The fourth point made by counsel in his brief is that
there is no evidence of an assignment of the claim in contro-
versy by the firm of McClure & Griffin to the plaintiff be-
low. This contention is not warranted by the record. Mec-
Clure testifies, on his cross-examination, that the claim for
rebates against the railroad company had been assigned to
the plaintiff as collateral for money advanced to the firm of
McClure & Griffin,

There is no error in the record and the judgment is

AFFIRMED.,

THE other judges concur,
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Bickel v. McAleer.

CHARLES B. BICKEL, APPELLEE, V. CATHERINE Mc-
ALEER ET AL., APPELLANTS,
AND
JouN C. WATSON, APPELLEE, V. CATHERINE MCALEER
ET AL., APPELLANTS,

[FiLEp OcTOBER 26, 1892.]

Roview : FINDINGS oF TRIAL COURT. In this court the presump-
tion is in favor of the correctness of the finding of fact by the
trial court, and such finding will not be reversed unless clearly
wrong,

APPEAL from the district court for Otoe county. Heard
below before FieLp, J.

Pound & Burr, for appellants.

Frank T. Ransom, and John C. Watson, contra.

Posr, J.

The appellees commenced separate actions in the district
court of Otoe county for the purpose of setting aside a
conveyance by the defendants Miles and John McAleer,
dated September 21, 1888, for the west half of section 22
and the northwest quarter of section 23, all in township 9,
range 10, in Otoe county; also a conveyance by Miles
McAleer to Thomas F. McAleer for the southeast quar-
ter of section 23 in said township and range, dated August
22, 1888, on the ground that said conveyances were with-
out consideration and made for the purpose of defrauding
the creditors of the said Miles and John McAleer.

The answers of the several defendants put in issue all
the material allegations of the petitions except the convey-
ances, which are admitted. The court below found that
the southwest quarter of section 23 was the homestead of
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the defendant Catherine McAleer, and had been occupied
as such for many years by her and her husband, James
McAleer, who held the title thereto at the time of his
death in the month of September, 1888, and both petitions
were accordingly dismissed as to that tract. The court
further found that the conveyance of the southeast quarter
of section 22 to Thomas F. McAleer was without consid-
eration and in fraud of the rights of the creditors of Miles
McAleer, the grantor thereof. There wasa further finding
that the defendants John and Miles McAleer, as heirs at
law of James McAleer, deceased, each had an undivided
seventh interest in the west half of section 22, subject to
the dower interest of their mother, Catherine McAleer, and
that the conveyance to the latter by said Miles and John
was without consideration and in fraud of the rights of
their creditors. The decree provided for the sale of the
interests of said defendants, as found in the real estate
above mentioned, to satisfy the judgments of the plaintiffs,
from which the defendants appeal. It will serve no useful
purpose to set out the evidence adduced on the hearing in
the district court, or a statement of the facts proven. This
is a typical case of its class and clearly within the rule so
well settled in this court, viz., that all presumptions are
in favor of the finding below, and the judgment of the
trial court will not be disturbed unless clearly wrong. We
have carefully read over the bill of exceptions and think
there is evidence sufficient to sustain the finding, and the
judgment of the district court is

AFFIRMED.

THE other judges concur.
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THEODORE GALLIGHER V. WiLLiaM J. CONNELL.

[FILED OcTOBER 26, 1892.]

1 Forcible Entry and Detention: PrIOR PosSESSION. Where
a grantee of real estate, on receiving his deed, takes undisputed
possession of the property conveyed, and in good faith continues
in possession thereof, by himself, his agent or tenant, causing
the premises to be fenced and cultivated, such facts constitute a
prior possession which will entitle such grantee or his tenant to
prosecute one by whom he is dispossessed for forcible entry and '
detention.

2

: EVIDENCE. In a proceeding for forcible entry and deten-
tion the plaintiff may be permitted to prove payment of taxzes
by one under whom he claims, for the purpose of showing that
the claim and possession of the latter is in good faith.

3. Instructions set out in the opinion, Aeld, properly given and
refused.

4. Evidence examined, and %eld sufficient to sustain the judgment
of the trial court.

ERRoOR to the district court for Douglas county. Tried
below before DoANE, J.

Gregory, Day & Day, for plaintiff in error,

Connell & Ives, contra.

Posr, J.

This was an action for forcible entry and detention of
certain real estate in the city of Omaha, and comes into this
court by petition in error from the district court of Doug-
las county. A former judgment in the same case was re-
versed in this court. (Galligher v. Connell, 23 Neb., 391.)
The first ground for reversal assigned by counsel for plaint-
iff in error at this time is, that there is not sufficient evi-
dence to sustain the verdict in favor of the defendant in
error. It is said in the former opinion, page 403: “It is
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claimed, however, that the rights of Mr. Connell date from
the time of his alleged possession by cutting brush in the
winter of 1884 and 1885, and by the plowing which he
caused to be done in the spring of 1885. But such acts
will not of themselves create a lawful possession. So far
as the record discloses, the entry of Mr. Connell therein
was unlawful and forcible, even if it is admitted he was
acting under Peabody. There is no evidence that Peabody
had any title to the half lot in controversy.” On the sec-
ond trial the defendant in error introduced a deed from Joel

T. Griffin and Rollin C. Smith, the parties who subdivided
" and platted the addition in question, for the property in
controversy to Wm, L. Peabody, dated February 25, 1869,
together with the original plat thereof. He also testiﬁes
that Mr. Peabody took possession soon afterward under
his deed and remained in possession until some time in
1880, when he left the state; that it was completely enclosed
by Peabody, by a good, substantial wire fence and posts,
the latter being about eight feet apart, some of which still
remain standing; that he, Peabody, planted trees thereon,
twenty or thirty of which are still standing ; that about the
year 1883, Peabody, by letter, requested him to take pos-
session of the property and hold it for the former; that he
enclosed it, with land of his own, by a barbed wire fence,
which was removed by order of the city marshal, being
prohibited by ordinance. On removing the barbed wire
he rebuilt the fence with boards and cleared away the su-
mach bushes; that in the year of 1884 he arranged with a
ténant to cultivate the land in controversy with his own in
the same enclosure; that the latter was engaged in plowing
when dispossessed by plaintiff in error Galligher,and that he
had been in the continual, uninterrupted possession by him-
self or tenant from the year 1883, until the entry of Galli-
gher. The evidence is therefore entirely different from that
adduced on the former trial. Nor can the verdict be said
to be against the weight of evidence in the sense that would
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warrant this court in interfering. It tends to establish
the claim that defendant in error and Peabody, under whom
he claims, had had the uninterrupted possession of the
property in dispute since the year 1869, or shortly there-
after, under a claim of title. This is such a lawful, prior
possession as will support an action of forcible entry and
detention. (Campbell v. Coonradt, 22 Kan., 704.)

Second—It is claimed that the district court erred in
giving the following instruction at the request of the plaint-
iff below:

“While it is the law, as stated by the supreme court,
and as you have been instructed by the third instruction
given you on behalf of the defendant, that the mere cutting
of a few brush or the attempt to plow the land in contro-
versy would not of itself constitute possession, nor would
the attempt to enter upon the prior, actual possession of de-
fendant (if he ever had such possession) furnish any grounds
for this action, you are instructed that it is also the law
that if the plaintiff, under an arrangement with Mr. Pea-
body, entered into the peaceful possession of the ground in
controversy in 1884, with the right to occupy and use the
same, and you find such to be the fact from the evidence
before you, and you also find from such evidence that at
such time the said ground was open, vacant, and had been -
abandoned, and that after Mr. Connell obtained peaceable
possession of said land he built and repaired fences so as to
completely enclose the same, and if you find that brush was
cut in 1884 by Mr. Conuell, wires removed and the fence
maintained until April, 1885, and that during said month,
while the fence enclosed said land, he commenced plowing
said land, and while the plow was in the furrow the de-
fendant Galligher entered upon said land, securing the
plow and preventing, by threats of personal violence, the
completion of said plowing by Rasmussen for Mr. Connell,
such entry upon the part of Mr. Galligher would be un-
lawful and forcible, and it would be your duty to so decide
by your verdict.”
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The particular objections to this part of the charge are,
first, that it is argumentative ; and, second, that it contains
a number of independent clauses and that the jury must
have understood it as a direction to return a verdict for
plaintiff below if they found in his favor upon the propo-
sition contained in either one of such clauses. As to the first
objection it may be said that no force is added to an in-
struction by an exordium like that in the one above, yet we
are unable to conceive how the plaintiff could have been
prejudiced thereby. As to the second objection the instruc-
tion will not bear the construction given it by counsel for
plaintiff in error. The alleged independent clauses are all
connected by the word “and.” The natural and reasona-
ble construction thereof is, that if the jury found for the
plaintiff below upon each of said propositions they should "
return a verdict in his favor.

Third—Exception is taken to the refusal of the follow-
ing instruction asked by the defendant below:

“Sixth—It being made to appear without controversy
that in March, 1882, the defendant Galligher, by himself
and by his sub-lessee, Richard Colgan, entered into the
actual possession and occupancy of the premises in question
under and by virtue of a lease from one James E. North,
who held title to the same by deed, and that said defendant.
Galligher, by himself and by his sub-lessee, Colgan, con-
tinued uninterrupted in actual, open possession of said
premises up to the time of the commencement of this suit,
you are directed to find for the defendant.”

This instruction was properly refused. It assumes as
undisputed the very question at issue, viz., the possession
of the property in controversy. Defendant in error had
testified to his possession since 1883, and is in part corrob-
orated by Rasmussen, his tenant.

Fourth—Finally, exception is taken to the ruling of the
court in permitting the plaintiff below to prove the pay-
ment of taxes on the property in controversy by Peabody
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on the ground that it tended to raise a false issue. The
objection was not well taken. The evidence was admissible
for the purpose of proving the bona fides of Peabody’s pos-
session and claim of title. There is no prejudicial error
-in the record, and the judgment is

AFFIRMED,

THE other judges concur.

PrexTIiss D. CHENEY V. GUSTAVE H. STRAUBE.

[FiLEp OcTOBER 26, 1892.]

[y

. Covenant of Warranty: AcTioN FOR DAMAGES FOR BREACH:
ATTACHMENT. The action of covenant was in form and sub-
stance ex contractu, and an action under the code by a covenantes
for damage on account of the breach of a covenant of warranty,
after eviction under a paramount title, is for a debt arising under
a contract, which may be recovered by attachment.

: PETITION: FAILURE TO ATTACH WRITTEN ‘IN-
S8TRUMENT. An objection to a petition on the ground that an
instrument on which the action is based, or a copy thereof, is
not attached, should be made by motion before answer.

3. : : . In an action for the breach of a covenant
of warranty by the covenantee after eviction under & paramount
title, it is not necessary to set out the facts attending the evic-
tion or particularly describe the adverse title. It is sufficient to
allege in general terms an eviction under a title paramount to
that of the covenantor.

: WHEN ACTION ACCRUES. A cause of action on
a covenant of warranty, or for a quiet enjoyment, does not ac-
crue in favor of the covenantee until eviction or surrender by
reason of a paramount title.

b. : : . A cause of action accrues to a covenantee
on his covenant of warranty, or for quiet enjoyment, upon evice
tion by the purchaser under a prior mortgage.
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: PROOF OF PARAMOUNT TITLE. One who volun-

8. :
tarily surrenders to a third party asserting an adverse title, must,
in an action against his covenantor for a breach of warranty, es-
tablish the validity of the title he has recognized.

7. : BREACH: MEASURE OF DAMAGES. The measure of dam-

ages for the breach of a covenant of warranty, or for quiet
enjoyment, is the consideration paid for the land, with interest,
and the costs and expenses incurred in the suit by which the
covenantee is evicted; and if the latter is obliged to purchase
an outstanding title in order to protect his own, he may recover
the amount paid for such paramount title, not exceeding the
consideration paid by him.

ERROR to the district court for Johnson county. Tried
below before ApPEIGET, J.

L. C. Chapman, for plaintiff in error.
8. P. Davidson, and J. Hall Hitcheock, contra.
Posr, J.

Judgment was rendered against the plaintiff in error
in the district court of Johnson county in an action against
him by the defendant in error on the covenants in a deed
of conveyance executed by the former for certain lands in
said county. The breach alleged, and for which a recovery
was allowed by the district court, is that the plaintiff below
was compelled to, and did surrender possession of the
premises in question to a third party, the holder of a par-
amount title. The first error assigned is the overruling
of a motion to discharge an attachment in the case. The
ground assigned in the motion is that the defendant therein
isa non-resident and that the action is not for the recovery
of a debt or demand arising upon a contract, judgment, or
decree. There is no error in the order complained of. A
covenant is but a contract under seal (1 Rapalje and Law-
rence Law Dic.,317),and the action of covenant was bothin
form and substance essentially ez contractu, and it requires
no argument to prove that an action under the Code for the
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breach of an undertaking in a deed to warrant and defend
the title conveyed is for a debt arising upon a contract
within the meaning of the statutes governing attachments.
(See Wade on Attachment, secs. 12, 13.)

Second—Objection was made at the trial to the petition
on the ground that it did not state a cause of action. The
petition, after reciting the sale and conveyance by defend-
ant below, is as follows: “That said deed contained pro-
visions by which defendant covenanted with the plaintiff
that he then held said land by good and perfect title, that
he had good right and lawful authority to sell and convey
the same, that said lands were clear and free from incum-
brance, and that the defendant would warrant and defend
the said premises and the title thereof against the lawful
claims of all persons whomsoever; * * * that not-
withstanding the delivery of the deed containing the said
covenants as above mentioned, on the 29th day of March,
1890, plaintiff was compelled to surrender, and did sur-
render, said lands and the possession thereof to one Matthew
Panko, the holder of the superior and paramount title
thereto, which title of the said Panko was superior and
paramount to that of said defendant and that conveyed by
him to plaintiff,” ete.

The first objection to the petition which we will notice
is that the deed or copy thereof was not attached to the
petition as provided by section 124 of the Code. This
objection comes too late after answer. Tt should have been
made by motion and not by demurrer to the petition,
(Ryan v. State Bank, 10 Neb., 524.)

The second objection is that it does not appear from the
allegations of the petition that the plaintiff below was
evicted under a paramount title existing at the time of the
conveyance of the land in question to him. The real con-
tention on the part of the plaintiff in error is that it is
necessary to set out the facts which it is claimed constitnte
an eviction. At common law, in an action of covenant

€
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for a breach of warranty, it was sufficient to allege in gen-
eral terms an eviction under a paramount title (ZTownsend,
v. Morris, 6 Cow. [N. Y.),123; Rickert v. Snyder, 9 Wend.
[N. Y.}, 416 ; Day v. Chism,10 Wheat. [U. 8.], 449 ; Kel-
log v. Platt, 33 N. J. Law, 328); and in a declaration on a
covenant for quiet enjoyment it was suflicient to allege an.
entry by the grantor or his heirs without showing it to be
lawful or setting out his title. (Sedgwick v. Hollenback, 7 .
Johns. [N. Y.], 376.) And under the Code it is sufficient-
to allege an eviction by the holder of a paramount title
without pleading the facts. (Maxwell, Code Pleading, 648;
Boone, Code Pleading, 245.) _

Third—It is contended that the action is barred by the
statute of limitations. So far as the covenant against in-
cumbrance is concerned this position is sound. The mort-
gage in question was executed August 15, 1876, and the-
deed to defendant in error August 19, 1881. His cause-
of action on the covenant against incumbrance accrued,
therefore, more than five years previous to the commence-
ment of the action. (Chapman v. Kimball, 7 Neb., 399;
Davidson v. Cozx, 10 Id., 150; Kern v. Kloke, 21 Id.,
529.) But in addition to the covenants of seizin and
against incumbrance the deed contained a general covenant
of warranty in the following language: “ And I covenant
to warrant and defend the said premises against lawful
claims of all persons whomsoever.,” This covenant is
considered to be tantamount to that for quiet enjoyment
and what will amount to a breach of the latter is also a
breach of the former. (Devlin, Deeds, 932; Real v. Hol-
lister, 20 Neb., 114.)

That a cause of action on a covenant for warranty or
quiet enjoyment accrues to the covenantee upon his eviction
by legal process under a prior mortgage, is well settled in
this country. (Stewart v. Drake, 9 N. J. Law, 139; Smih
v. Dizon, 27 O. St., 471; White v. Whitney, 3 Met. [Mass.],
81; Tuftsv. Adams, 8 Pick.[Mass.], 547 ; Spraguev, Baker,.



Vor. 35] SEPTEMBER TERM, 1892. . 525

Cheney v. Straube.

17 Mass., 585; Furnas v. Durgin, 119 1d., 500.) It is
plain that the cause of action on the covenant of warranty
did not accrue until defendant in error surrendered the
premises to Panko, who purchased at sheriff’s sale under
the prior mortgage, and was therefore not barred by the
statute of limitations.

Fourth—The next contention is, that there is no evi-
dence that the mortgage in question was a valid lien upon
the land. The mortgage was executed by Ogden,
a remote grantor, to one Steele, and foreclosed in the district
court of Johnson county. Both parties hereto were made
defendants in that action, and the plaintiff in error filed
his separate answer, viz.: First, a general denial, and second
payment in full. He also joined in the appeal to this
court from the decree of foreclosure (Allendorph v. Ogden,
28 Neb., 201), where the decree of the district court was
affirmed. The record of that case, which was introduced
in evidence, conclusively establishes the validity of the
mortgage, since that was the very question in issue in that
suit.

Fifth—On the execution and delivery of the sheriff’s
deed to Panko, under the decr& of foreclosure the latter
demanded possession of the premises, whereupon defend-
ant in error surrendered them to him. He was not
required to wait until dispossessed by legal process, but
had a right to surrender to the purchaser under the mort-
gage. At most, he assumed the burden of establishing the
adverse title. (Devlin, Deeds, 925, 926; Real v. Hollister,
supra.)

Sixth—Exception is taken to the instruction of the
court upon the subject of the measure of damage as fol-
lows: “The court further instructs you as a matter of
law, that the measure of damage in actions of this nature
is the purchase price paid for the land in controversy,
together with the interest on the same for five years last
past, and for all improvements put upon the land by the
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plaintiff, the value of such improvements to be computed
at the time of the eviction.” The measure of damage for
the breach of a covenant of warranty or for quiet enjoy-
ment is the consideration paid for the land, with interest
thereon, and the costs and expenses incurred by the cove-
nantee in the suit to evict him. And if he is obliged to
purchase an outstanding title in order to protect his own,
his damage is the amount paid for such title, with interest,
not exceeding the consideration paid by him., Such is the
rule generally accepted in this country. The cases in
point are too numerous to cite in this opinion, but will be
found by reference to the notes to the following text-
books: 4 Kent’s Com., 474, 478; Devlin, Deeds, sec. 934;
Rawle, Covenants for Title, ch. 9; 2 Sutherland, Damages,
280, 291.

The giving of the instructions set out was error for
which the judgment of the district court must be reversed
and a new trial allowed.

REVERSED AND REMANDED.

THE other judges coneur.

° ANNIE B. Hueugs, Execurrix, v. WirniaM Co-
BURN, SHERIFF,

[FILED OCTOBER 26, 1852.]

8ale: CHATTEL MORTGAGE BY PURCHASER IN POSSESSION. The
C. B. Co., doing business in Chicago, Ill., ordered stoves from
the C. C. S. Co. at Quiney, Ill., which, by direction of the former,
were consigned to it at Omaba in care of a designated warehouse.
B., the president of the C. B. Co., who was doing business in
Omaha under the name of the O. T. H. F. Co., unloaded said
stoves and stored them in the warehouse named, in space rented
by him in the name of the O. T. H. F. Co. During the suc-
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ceeding thirty days B. exercised frequent acts of ownership over
them, inclnding the sale of a number thereof. At the expira-
tion of the time named, B. mortgaged them to secure a debt due
to the C. B. Co., giving possession under the mortgage. They
were subsequently taken under an attachment against the C. B.
Co. Held, The inference from the facts stated is that the C. B.
Co. intended to part with the title and possession of said prop-
erty in favor of C. B., and that the mortgagee of the latter is
entitled to possession as against a subsequent attaching creditor
in a suit against the C. B. Co.

ERROR to the district court for Douglas county. Tried
below before DoANE, J.

Cornish & Robertson, for plaintiff in error,

A. C. Wakeley, contra.
Posr, J.

This was an action of replevin for one hundred and
fifty stoves by William Hughes against the defendant,
sheriff of Douglas county. Hughes died and the action
was revived in the name of plaintiff in error as his execu-
trix. Plaintiff claims the property by virtue of a chattel
mortgage to William Hughes by one Charles Baldwin.
The defendant claims by virtue of an attachment in favor
of the Comstock Castle Stove Company and against the
Charles Baldwin Company, an Illinois corporation. On
the 16th day of February, 1888, the Comstock Castle
Stove Company sold to the Charles Baldwin Company a
bill of stoves amounting to $900. By direction of the last
named company, said stoves were shipped to Omaha
in care of Bushman’s warehouse and consigned to the
Charles Baldwin Company. On their arrival in Omaha,
said stoves were taken from the cars by the employes of
said Baldwin, who was doing business in that city under
the name of the On Time Household Fair Company, and
stored in space rented by him in the warehouse aforesaid,
Subsequently fourteen of them were removed by Baldwin,



528 NEBRASKA REPORTS. [Vor. 35

Hughes v, Coburn.

or his employes, to the place of business of the On Time
Household Fair Company and there sold and disposed of.
The Charles Baldwin Company soon after failed, owing
to numerous creditors, including the bill to the Comstock
Castle Stove Company, for the stoves in dispute. On the
13th day of March, 1888, William Hughes commenced
an action in Douglas county against the Charles Baldwin
Company for goods sold and delivered, and caused the
property of Baldwin, known as the On Time Household
Fair Company, to be attached. Two days later Baldwin,
to secure a settlement of the last named suit and to obtain
possession of the property in the hands of the sheriff,
offered to give his personal note for the sum due Hughes,
secured by chattel mortgage upon the stoves in controversy.
This proposition was accepted by Hughes, who receipted
the bill against the Charles Baldwin Company, and paid
‘the costs in the attachment suit, amounting to $16.55, and
Baldwin immediately executed to Hughes his note for
$399.92 and a mortgage on said stoves, which were turned
over to the attorneys for Hughes, Bartlett & Cornish. The
next day the stoves were taken by the defendant as sheriff to
satisfy an attachment in an action by the Comstock Castle
Stove Company against the Charles Baldwin Company.
There was no further evidence introduced by either party
with reference to the transaction between the Charles
Baldwin Company and Charles Baldwin, the individual.

The question in whom was the title to the property, at
the time it was mortgaged to Hughes, must depend there-
fore upon the inference to be drawn from the foregoing
facts. Although there is evidence tending to prove fraud
on the part of the Charles Baldwin Company, as well as
Baldwin the individual, it should be remembered that frand
is not the ground upon which the defendant claims. By su-
ing for the agreed price of the goods sold, the Comstock Cas-
tle Stove Company ratified the sale, and must now rely upon
the title of the Charles Baldwin Company at the time of its
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attachment against the latter. The stoves were shipped to
Omaha by direction of the Charles Baldwin Company,
given at the time they were purchased, were unloaded by
Charles Baldwin, and stored by him in space belonging to
him in Bushman’s warehouse. He, Baldwin, had for
néarly thirty days exercised repeated acts of ownership
over them, and had sold and removed fourteen of the
number. The only natural and reasonable inference from
these facts is that the intention of the Charles Baldwin
Company was to invest the said Charles Baldwin or the
On Time Household Fair Company with both the title
and possession of the property. Whether the title of the
latter could be impeached for fraud is a question not pre-
sented by the record in this case, since the only question
presented or discussed is that of the legal title. There is
another significant feature of the case, viz., that the mort-
gage under which plaintiff claims, was execated to secure
an indebtedness due from the Charles Baldwin Company
to William Hughes, hence any equitable considerations in
favor of the claim represented by the defendant are equally
applicable to that of the plaintiff. It is not necessary to
examine the authorities cited by counsel. As has already
been intimated, both the title and possession of the prop-
erty in controversy were in Baldwin, plaintiff’s mortgagor,
at the time it was mortgaged by the latter, and the mort-
gagee, William Hughes, acquired a title thereby which
“should prevail as against one who subsequently attached in
an action against the Charles Baldwin Company. The
judgment of the district court is

REVERSED.

THE other judges concur.

37
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Hexry WiLson v. WiLLiaM CoBURN, ASSIGNEE.
[FILED OCTOBER 26, 1892.]

1, Constitutional Law: County CoURT: EQUITY JURISDIC-
TION. TLe constitution does not prohibit the conferring npon
the county court of equity jurisdiction except as to the subjects
enumerated in section 16, article 6, viz., actions in which the
title to real estate is sought to be recovered or may be drawn in
question, actions on mortgages and for the conveyance of real
estate.

2. Assignment for Benefit of Creditors: Fuxps 1x HANDS
OF ASSIGNEE: JURISDICTION OF CoUNTY CoOURT. The funds
of an insolvent debtor which come into the hands of the as-
signee are within the jurisdiction of the county court, and that
court will proceed to determine the rights of the creditors thereto,
and, subject to the limitations of the constitution, will grant the
proper relief even to the extent of recognizing and enforcing a
trust. The jurisdiction of a court of equity in such cases is con-
current only.

3. INSOLVENT BANK: FRAUD IN RECEIVING DEPOSIT:
PREFERENCE: MINGLED FuNDS. The fact that a bank is in-

_ solvent within the knowledge of its officers, and receives the
money of a depositor under circumstances which amount to a
fraud upon him, is not of itself sufficient to entitle the latter to
preference from the funds of the bank in the hands of an as-
gignee. He may follow his money while he can trace and dis-
tinguish it or the proceeds thereof, but not: after it has passed
into the hands of the assignee, mingled with the otber funds of
the bank.

4. Pleading. PETITION examined, and held not to state a cause of
action.

ERRoRr to the district court for Douglas county, Tried
below before WAKELEY, J.

Ambrose & Duffie, for plaintiff in error:

On the facts stated in the petition plaintiff had a right
to rescind the contract and reclaim the deposit as between
himself and the bank. Where there is fraud, title to the
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deposit does not pass to the bank. (Knowles v. Lord, 4
Whart. [Pa.], 500; King v. Fitch, 1 Keys [N. Y.], 444;
Nichols v. Michael, 23 N. Y., 264.) . Assignee is not a
bona fide purchaser. (Donaldson v. Farwell, 3 Otto [U.
S.], 631; Housel v. Cremer, 13 Neb., 300.) Claimant
must seek his remedy in county court and no other court
has right to interfere. (Hanchett v. Waterbury, 115 1l1,,
220.)

Bartlett, Crane & Baldﬁ'ge, contra,

Posrt, J.

The plaintiff filed with the county judge of Douglas
county a claim against the Bank of Omaha, which had
previously made an assignment for the benefit of its cred-
itors, to the defendant in error, sheriff of said county.
From the claim or petition aforesaid it appears that there
is due to plaintiff in error the sum of $107.53 and inter-
est, being a balance deposited in said bank prior to the
assignment thereof. It is further alleged that said bank
was insolvent at the time it received the deposit aforesaid,
within the knowledge of all of its officers, and that the
latter received said money with the intention of cleating
and defrauding the plaintiff in error. He asks to be de-
clared by the court to be a preferred creditor, and for an
order for payment in full out of any funds in the hands of
the defendant in error as assignee of said bank. To this
petition a demurrer was interposed and sustained in the
county court, on the ground that the court had no jurisdic-
tion of the subject of the action, and because the facts
stated did not constitute a cause of action. On petition in
error to the district court the judgment of the county court
was affirmed and the case removed to this court by petition
in error.

It is urged as an objection to the proceeding that the
petition is, in effect, a bill in equity for the purpose of
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having declared a trust in favor of the plaintiff in error.
That the granting of the relief sought involves the exercise
of equitable jurisdiction by the county court must, we
think, be conceded. It is, however, an entire misconcep-
tion of the powers of that court under the constitution to
hold that it possesses none of the attributes of a court of
equity. There are many subjects over which the county
court, as a court of probate, has jurisdiction, which, under
the old practice, were cognizable exclusively by the chan-
cery courts. A familiar illustration is the jurisdiction for-
merly exercised by courts of equity over the accounts of
executors and administrators and to enforce the claims of
legatees and next of kin. And in some of the states pro-
bate courts and courts of equity still exercise concurrent
jurisdiction of all matters pertaining to the estates of de-
ceased persons. (Frey v. Demarest, 16 N. J. Eq., 236;
Hawes, Jurisdiction, 73.)

In Brown on Jurisdiction, 130, it is said: “The juris-
diction of a probate court should, and ordinarily does,
extend to all matters necessarily involved in the disposition
of the estate. It may be remarked that the jurisdiction of
the probate court partakes largely of the chancery powers.
When the statute is silent it is sometimes necessary to look
to the principles and practices in that court for a guide.”
The precise question involved is not whether the county
court has power to allow a preference in any case in which
a court of equity would grant relief, but whether it may
determine the rights of contesting creditors of an insolv-
ent with respect to funds which have come into the hands
of the assignee, and thus directly within its jurisdiction.
Our statute on the subject is entitled “ An act regulating
voluntary assignments for the benefit of creditors, practice
thereunder, and to prevent the fraudulent violation of the
same.” By its provisions, original jurisdiction appears to
have been conferred upon the county court in all matters
pertaining to the distribution of property assigned, with
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the one exception found in section 20, viz., that the sale of
real estate by the assignee shall be confirmed by the dis-
trict court. It is clear that, upon delivery to the assignee
of the personal property of the insolvent bank, the county
court acquired jurisdiction over it, and will proceed to deter-
mine the rights thereto of all claimants, within constitu-
tional limitations upon its power. The power vested in
the county court by the assignment law over the estate of
an insolvent upon a general assignment is practically the
same as that possessed by it, as a court of probate, over
the property of deceased persons. The jurisdiction in
either case may involve the exercise of equitable power,
and unless it is within some of the constitutional limita-
tions must be sustained. By section 16, article 6 of the
constitution, the jurisdiction of the county court is defined
as follows:

“County courts shall be courts of record, and shall have
original jurisdiction in all matters of probate, settlements
of estates of deceased persons, appointment of guardians
and settlement of their accounts, in all matters relating to
apprentices, and such other jurisdiction as may be given
by general law. But they shall not have jurisdiction in
criminal cases in which the punishment may exceed six
months’ imprisonment or a fine of over five hundred dollars;
nor in actions in which title to real estate is sought to be
recovered, or may be drawn in question ; nor in actions on
mortgages or contracts for the conveyance of real estate;
nor in civil actions where the debtor sum claimed shall
exceed one thousand dollars.”

It will be observed that the constitution does not pro-
hibit the conferring upon the county court of equity
powers and jurisdiction, except in actions in which the title
to real estate may be called in question, and foreclosure
of mortgages. In Brook v. Chappell, 34 Wis., 405, the
residuary legatee named in a will had promised the tes-
tator to pay specific sums as legacies to certain persons
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whereby the testator was induced not to change his will.
On application to have the request and promise admitted
to probate as a nuncupative codicil, while the application
was denied on statutory grounds, it was held, under statu-
tory and constitutional provisions practically the same as
ours, that the county court as a court of probate had power
to enforce a trust in favor of the proponents, and that the
jurisdiction of courts of equity in such cases is merely
concurrent,

The case of Hanchett v. Waterbury, 115 Tll,, 220, called
for a construction of the assignment law of that state, which
does not differ materially from ours. It was held, that by
the law governing voluntary assignments a new and special
jurisdiction was conferred upon the county court, and that
the jurisdiction of that court was exclusive. Judge Mulkey,
in the opinion of the majority of the court, says: “The
assignee, the insolvent debtor, and all persons claiming the
fund, are subject alike to the summary jurisdiction of the
court, and whatever rights, real or supposed, with respect
to the fund, must be litigated therein.”

While under section 32 of our assignment law a court
of equity would undoubtedly have jurisdiction in a case
like this, it is plain to us that such jurisdiction is concur-
rent only. Nor do we hold that the county court under
the constitution is or could be vested with general equity
powers. What we hold, and what seems to us clear, upon
principle is, that the county court in the exercise of its
powers with respect to the personal estate of an insolvent,
in the hands of an assignee, may allow whatever relief the
parties are entitled to with respect to such property,
whether it would, under the former practice, have been de-
nominated legal or equitable.

Second—Under the allegations of the petition, is the
claimant entitled to preference over other creditors of the
insolvent bank, or, in other words, does the petition state a
cause of action? We think not. The rule on the sub-
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ject is stated by Judge Story thus: ‘“The right to follow
the trust fund ceases only when means of ascertainment
fail, which, of course, is the case when the subject-matter
is turned into money and mixed and confounded in a
general mass of property of the same description.” (Story’s
Equity, 1259.) That the foregoing rule is applicable to -
cases like this, where the funds in controversy are the
assets of an insolvent bank, is well settled.

In Il Trust and Savings Bank v. Smith, 21 Blatch.
[U. 8], 275, Judge Wallace, after remarking that the
property comes into the hands of the receiver asa trust
fund for the benefit of all of the creditors, proceeds as fol- '
lows: ¢TIt would be a violation of law upon his part to set
aside any part of these assets for the complainant unless his
portion is capable of identification or being definitely traced
- and distinguished,” ete., etc.

Counsel for p]amtlﬁ' in error rely with confidence upon
the case of Cragie v. Hadley, 99 N. Y., 131. We do not,
however, regard that case as authority. That was an ac-
tion against the defendants for the proceeds of a draft re-
ceived for collection from an insolvent bank. The fund,
therefore, was easily distinguishable from the other assets
of the bank. It is evident from subsequent cases in New
York that that case has never been regarded as an author-.
ity in cases like this, where the money of the claimant has
been mingled with the other funds of the bank, and can-
not be distinguished from other assets in the hands of the
assignee or receiver.

In re N, River Bank, 14 N. Y. Sup., 261, is a case di-
rectly in point. The supreme court therein, after showing
that Oragie v. Hadley was not authority, for the reason
~ given above, hold that the petitioner was not entitled to
preference, although he deposited his money on the fore-
noon of the day on which the bank closed its doors, on
theassurance that it was solvent, upon the ground that it
"did not appear that the money had not gone into the gen-
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eral funds of the bank and because he had failed to im-
press upon the funds in the hands of the receiver the
character of a trust.

In Atkinson v. Rochester Printing Co., 114 N. Y., 168,
the same distinction is made, and the court say: “The
fact that the defendant became a creditor of the insolvent
bank through the fraud of its officers, and the bank a
trustee ez maleficio, gave the defendant no right to a prefer-
ence over other creditors unless it could trace and recover
its property.” And such is the law as recognized from
the earliest history by the courts of chancery. (Ryall v.
.Rolle 1 Atkyns [Eng], 172; Thompson’s Appeal, 22 Pa.
St., 16; Perry, Trusts, sec. 128.) The judgment of the
distriet court is

AFFIRMED,

THE other Jjudges concur.

JoHN W, MOCLELLAND ET AL. V. LEONARD K.
SCROGGIN.

[FiLED OcTOBER 26, 1892.]

1. Contract: CONDITIONAL SALE: BAILMENT. By a written
agreement S. leased to M. 640 acres of land and a large amount
of personal property thereon, counsisting of live stock and farm-
ing implements, of the agreed value of $23,331. It was pro-
vided in said agreement: ‘‘ That when said M. shall pay tosaid
8. the sum of $23,331, with interest thereon at the rate ot
ten per cent per annum, together with the rents above specified,
and all sams which S. may advance to or for said M., with in~
terest thereon, then all the above property shall be conveyed to
him, the said M., together with all increase thereof. Until such
payment such property shall be and remain the property of S.

together with the increase thereof, and should any of said prop-
erty be sold by consent of 8., the proceeds thereof shall be ap~
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plied npon the above indebtedness.” Held, Not a conditional
sale, but an agreement to sell at the election of M., and that the
relation of the parties with respect to said property is that of
bailor and bailee only.

2. Bailment: EXECUTION AGAINST BAILEE. Held, That the prop-
erty mentioned in said agreement, before payment by M. could
not be taken on execution to satisfy judgments against the latter.

8. Evidence examined, and %eld to sustain the decree for defendant
in error.

ErRoR to the district court for Nuckolls county. Tried
below before Morris, J.

H. W. Short and 8. B. Pound, for John W, McClelland,
plaintiff in error, contending that the contract was a sale
and not a bailment of chattels, cited : Mallory v. Willis, 4
N. Y., 85; Foster v. Pettibone, 7 1d., 435; Chase v. Wash-
burn, 1 O, St., 244 ; Lonergan v. Stewart, 65 111., 44; Rich-
ardson v. Olmstead, 74 Id., 213; Bailey v. Bensley, 87
Id., 556; Grier v. Stout, 2 Ill. App., 602; Johnston v.
Browne, 37 Ia., 200; Nelson v. Brown, 44 1d., 455 ; Irons
v. Kentner, 51 1d., 88; Carlisle v. Wallace, 12 Ind., 252;
Rahilly v. Wilson, 3 Dill.[U. 8.], 420; Williamson v. Berry,
8 How. [U.8.], 544; 1 Story, Bailment, 2; Baker v. Wood-
ruff, 2 Barb. [N. Y.], 620; Norton v. Woodruff, 2 N. Y.,
153; Tilt v. Silverthorne, 11 Upper Can. Q. B., 619; Wil-
son v. Cooper, 10 Ia., 556; Ives v. Hartley, 51 1ll., 520;
Butterfield v. Lathrop, 71 Pa. St., 226 ; Marsh v. Titus, 3
Hun [N.Y.], 550; McCabe v. McKmstry, 6 Dill. [U. 8.],
609 ; Grier v. Stout 2 Bradw. [I1L.]., 602 ; Benedict v. Ker,
29 Upper Can. C. P., 410; Jones v. Kemp, 49 Mich., 9;
Austin v. Seligman, 21 Blatchf [U S.], 506; Fzshbackv
Van Dusen, 33 Minn., 111.

RB. D. Sutherland, for Thomas L. McClelland, plaintiff

in error.

8. W. Christy, for Glazier Bros. et al., plaintiffs in error.
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Robert Ryan, S. A. Searle, and T. T. Beach, contra:

Under the contract the relation of parties with respect
to the chattels was that of bailor and bailee. (Nelson v.
Brown, 53 Ia., 555; Sexton v. Graham, Id., 181 ; Schind-
ler v. Westover, 99 Ind., 395; Foreman v. Drake, 98 N.C.,
311 ; Dunlap v. Gleason, 16 Mich., 158 ; Barker v. Rob-
erts, 8 Greenl. [Me.], 101; Fawcett v. Osborn, 32 Il
411; Andrus v. Mann, 92 1d., 40; McCall v. Powell, 64
Ala., 254; Pash v. Weston, 52 Ta., 675; Whitney v. Mec-
Connell, 29 Mich., 12; Clark v. Jack, 7 Watts [Pa.],
375; Becker v. Smith, 59 Pa. St., 469; Middleton v. Stone,
111 Id., 589; Dando v. Foulds, 105 1d., 74 ; Edwards
Appeal, 1d., 103; Colton v. Wise, 7 Ill. App., 395 ; Hunt
v. Wyman, 100 Mass., 198; Weir Plow Co. v, Porter, 82
Mo., 23; Holt v. Holt, 58 N. H., 276 ; Evansville & T. H.
R. Co. v. Erwin, 84 Ind., 457; Sargent v. Gile, 8 N. H.,
325; Marquette Mfg. Co. v. Jeffery, 49 Mich., 283 ; Emer-
son v. Fisk, 6 Greenl. [Me.], 200.)

Posr, J.

This case comes into this court by petition in error from
the district court of Nuckolls county. On the 20th day o
October, 1888, the defendant in error, Leonard K. Scrog-
gin, filed in said court his petition in which he alleges in
substance that he is the owner of certain live stock and
farm implements then in the possession of the plaintiff in
error McClelland upon land owned by him, Scroggin, in
said county. He alleges that the defendant below, Mc-
Clelland, with intent to defraud him, had confessed judg-
ments in favor of the other defendants therein named,
amounting in the aggregate to $10,068.80, and had pro-
cured the personal property aforesaid to be taken on exe-
cution to satisfy said judgments. In said petition it is
alleged that the only right, title, or interest of the said Me-
Clelland in or to said property is such as is conferred by
the following agreement, to-wit :
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“This contract and agreement, made and entered into
this twenty-first day of February, A. D. 1888, by and be-
tween Leonard K. Scroggin, of Mt. Pulaski, Logan county,
state of Illinois, of the first part, and John W. McClel-
land, of Oak, Nuckolls county, Nebraska, party of the
second part, witnesseth :

“That said first party hereby ]eases to second party for
the term of two years from the first day of March, A. D.
1888, to-wit: One section of land containing six lmndred
and forty acres, situated in Nuckolls county, Nebraska,
upon the Little Blue river, now occupied by said second
party.

“Said McClelland is to farm three hundred and twenty
acres of said farm in a good farmer-like manner in corn
and small grain, and therefor is to pay said Scroggin one-
third of the corn in the crib clean and well gathered, one-
third of the small grain delivered in the market designated
by said Scroggin. For the pasture land of three hundred
and twenty acres said second party is to pay to said Scrog-
gin the sum of three hundred and twenty dollars yearly,
on the first day of each March, on and after March 1,
eighteen hundred and, eighty-nine, for and during the con-
tinuance of this lease, being six hundred and forty dollars
in all. Said Scroggin further agrees to lease to said Mec-
Clelland the following property to be used upon said farm,
to-wit: Two hundred and six cows, one hundred and
twenty-six calves, coming one year old, forty-nine horses
and colts, six bulls, forty hogs, and all the implements and
machinery on said farm; and it is further agreed, that
when said McClelland shall pay to'the said Seroggin the
sum of twenty-three thousand three hundred and thirty-
one dollars ($23,331), with interest thereon at the rate of
ten per cent per annum, together with the said rents above
specified, and all sums of money which said Scroggin may
advance to or for said second party, with the interest
thereon, then all the above described property shall be con-
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veyed to said second party by said Scroggin, together with
all the increase thereof ; until such payment, said property
shall be and remain the property of said Scroggin, together
with the increase thereof; and should any of said property
be sold by consent of said Scroggin the proceeds therefor
shall be applied in payment upon said above indebtedness.
All property that may be purchased by said second party
-to be kept and used upon said farm shall be and remain
the property of said Scroggin until said above mentioned
debts shall be fully satisfied and paid, and thereafter the
same or the remainder thereof unsold shall be conveyed to
said second party by first party. It iz further agreed by
and between the said parties that in case the rents above
mentioned and the above described debts shall be paid at
the expiration of this lease the said second party is to
have the privilege at his election to renew and extend this
lease, at the same rental, for the period of two years from
the expiration thereof. It is further agreed by and be-
tween said parties that said second party is to feed and take
care of above mentioned stock in a good and farmer-like
manner during the term of this lease.

“In witness whereof said parties have hereunto sub-
scribed their names this twenty-first day of Febrnary, A.
D. 1888. L. K. ScrogaGIx.

“J. W. McCLELLAND.”

It is further alleged that since the defendant went into
possession of the real estate and personal property above
named, the plaintiff Scroggin has advanced to him large
sums of money, and that he, defendant, has sold live stock
and other property raised on said premises but has failed
to account for the proceeds or any part thereof, wherefore
he prays for an accounting, etc.

The answer of McClelland, after denying seriatim the
several allegations of the petition as to fraud and collusion,
non-performance of his undertakings, etc., alleges that on
the 10th day of February, 1883, a writien contract was en-
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tered into ‘between the parties substantially the same as the
one set out in the petition. The consideration named in
the contract set out by defendant is $8,762.30, and the per-
sonal property described as being on the farm consists of
thirteen horses, eighty-seven head of cattle, forty hogs, one
stallion, twenty-seven head of sheep, four wagons, three
cultivators, three breaking plows, one harrow, one sulky
plow, one set of harness and one corn planter; said in-
strument to take effect and be in force from the first
day of March, 1883. It is farther alleged that he, Mec-
Clelland, took possession under said agreement and man-
aged said property until February 21, 1888, at which time
he entered into the agreement with the plaintiff set out in
the petition; that at the last named date he had fully paid

- the amount named in the first agreement, by his check on
the bank of Scroggin & Son for $5,000, and cash paid on
said day $4,271.35, and that he thereby became the owner
of said property and the increase thereof, together with
other property purchased by him and kept and used on
the farm aforesaid, and that he had fully pertormed all
the conditions of the agreement bearing date of February
10, 1883. It is also alleged that prior to the twenty-first
day of February, 1888, the plaintiff had received from
the defendant at five different times, money amounting in
the aggregate to $19,938.44, which with interest it was un-
derstood should be applied on the $23,331 mentioned in the
agreement executed on that day.

For a second defense it was alleged that defendant below
had paid taxes on the plaintiff’s real estate amounting to
$1,092.18 and on his personal property amounting to
$748.15; that he had made valuable and lasting improve-
ments of plaintiff’s land of the value of $1,000, and per-
formed services for him in making loans and collecting
money, $2,400 ; m digging wells, building fences and wind-
mills, etc., $3,498 ; and in managing the farm and feeding
and caring for plaintiff’s stock, $1,500. He further alleges



542 NEBRASKA REPORTS. [Vor. 35

MccClelland v. Scroggin.

that he is the head of a family, owning neither town lots
nor lands, and claims his statutory exceptions from the
property in controversy.

For reply the plaintiff admits the execution of the agree-
ment on the 10th day of February, 1883, and alleges that
during the time it was in force he had advanced the defend-
ant large sums of money under said agreement, and had
furnished him live stock and implements, so that on the 21st
day of February, 1888, defendant was indebted to him in
a large amount, and on that day they had a full and com-
plete settlement of all matters of account on either side, at
which it was found that defendant was indebted to him in
the sum of $23,331, after deducting all credits, including
all of the items set out in the answer. He denies the pay-
ment of §4,271.35 on that day as well as the $5,000 by
check on the bank of Scroggin & Son, and denies that there
had been a settlement at any time anterior to said date.
He further alleges that he furnished to defendant the
$8,762.30 mentioned in the agreement of February 10,
1883, and denies all other allegations of the answer.

The other defendants by answer pleaded their judgments
against McClelland and claim to recover under the pro-
visions of sec. 1 of the act approved February 19, 1877,
Comp. Stats., chap. 32, sec. 26. The issues having been
made up the cause was referred by the district court to
Hon. E. F. Warren, with instructions to hear the evidence
and report his findings of fact and conclusions of law to
the court at a succeeding term thereof. Subsequently the
report of the referee was filed, in which he found for the
plaintiff below against all of the defendants. Exceptions
to several of the findings by the defendants having been
overruled, judgment was entered for the plaintiff below
in accordance with the recommendation of the referee, and
the case was removed to this court by petition in error.
The report is too voluminous to set out at length in this
opinion, while the evidence comprises five large volumes of
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printed matter, Counsel for plaintiffs in error, realizing
the difficulty under which we would labor in examining
such a mass of evidence, have pointed out in their brief the
parts thereof essential to an examination of all questions
now at issue. We have carefully and patiently examined
the proofs in question and are entirely satisfied with the
conclusion of the district court.

Accompanying his report, the referee filed a written opin-
ion which we find in the record, in which the questions in-
volved are ably and fully discussed. Believing that the
profession of the state is entitled to the benefit of his labor
and learning, we copy it in full below, accepting his con~
clusion as the law of the case:

“ LeonarD K, SCROGGIN,
Plaintiff,

v.
JoaN W, McCLELLAND ET AL,
Defendants.

“On the 21st day of February, 1888, the plaintiff and
the defendant, John W. McClelland, entered into a written
contract, which was in renewal of one containing similar
provisions dated February 10, 1883, whereby said Scrog-
gin leased to McClelland a section of land in Nuckolls
county, Nebraska, for a term of years, with certain rents
reserved ; the contract then proceeds:

“‘Said Scroggin agrees to loan to said McClelland the
following property to be used on said farm, to wit: (Here
follows a description of the cattle, horses, and stock.) And
it is further agreed that when the said McClelland shall
pay to said Scroggin the sum of $23,331, with the interest
thereon at the rate of ten per cent per annum, together
with the rents above specified, and all sums of money that
said Scroggin may advance to or for said McClelland, with
the interest thereon, then all the above described property
(chattels) shall be conveyed to said second party by said
Scroggin, together with the increase thereof; until such
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payment such property shall be and remain the property
of the said Scroggin.’

“(Certain judgment creditors of the said McClelland
levied upon the chattels, or some of them, and I have
found, as a matter of fact, that they had no actual knowl-
edge or notice of any claims of the plaintiff, and, while
the contract was recorded as a chattel mortgage, it had
annexed thereto no affidavit so as to make it constructive
notice, if the instrument be construed as one of conditional
sale. As between these creditors and the plaintiff, the
question to be determined is: What is the legal force and
effect of said contract? Is it ‘a sale, contract, or lease,
wherein the transfer of the title or ownership of personal
property is made to depend on any condition?’ If so, it
is void as against such judgment creditors, without notice,
of the vendee or lessee in the actual possession of the chat-
tels. (Sec. 26, chap. 32, Comp. Stats.) But if it is a mere
agreement to sell, or a bailment, coupled with the provision
that the bailee or promisee may have the option of pur-
chasing the chattels, it will not fall within the provisions
of said section, and so need not have been recorded, or
verified, as therein provided.

“ Before the passage of the act of 1877, which is taken,
in the main, from the Iowa statutes, a sale upon condition,
reserving the title in the vendor, was held good as against
purchasers and creditors of the vendee without notice.
(Aultman v. Mallory, 5 Neb., 178; Blunk v. Kelley, 9
Id., 441.) And such is the general rule in the absence ox
a controlling statute, and no further authorities need be
cited to sustain the position. But cases are found in
which, under the guise of a lease, the title to personal
property is reserved in the vendor or lessor. Familiar
examples are found in the leases of sewing-machines or
pianos, cars, and agricultural implements. Such contracts
are held to be conditional sales—that is, sales with a con-
dition that the title shall remain in the vendor until the
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property is paid for. (Murch v. Wright, 46 Ill., 487;
Mich. Cent. R. Co. v. Phillips, 60 1d., 190; Heryford v,
Duvis, 102 U. 8., 235; Hervey v. Rhode Island Locomo-
tive Works, 93 Id., 664.) And in all such cases, while
as between the parties the title does not pass, they are held
to be really sales upon condition; and so invalid as to pur-
chasers and creditors without notice, under a statute similar
to ours.

“Therefore, the first inquiry here is: Is there any sale
of any kind, conditional or otherwise, of the chattels by
Scroggin to McClelland? If there was no sale, but only
an agrecment for a sale, then not only would no title pass
to the promisee, but it was unnecessary to record the in-
strument for the purpose of giving constructive notice to
creditors and purchasers. A sale ‘upon condition’ invari-
ably presupposes a sale. The language of the contract
under consideration is, that on payment of a stated
amount by McClelland, Scroggin will convey the chattels
to him. Here there is no sale, since McClelland does not
agree to purchase, and the minds of the parties have not
met upon any such proposition; he does not agree to pay
any amount whatever for the chattels; the essential ele-
ments, or some of them, of a sale, are wanting. To
constitute a valid sale, there must be a concurrence of the
following elements, viz: (1st) Parties competent to con-
tract; (2d) Mutual assent; (3d) A thing, the absolute or
general property in which is transferred from the seller to
the buyer; and (4th) A price in moncy paid or promised.’

(Benjamin, Sales, sec. 1.) Here, at most, there are but
the first two requisites of a sale. In every conditional
sale, or sale upon condition, the vendor can waive the con-
dition and sue for the purchase price; this is one criterion.
Here McClelland had agreed to nothing ; he had merely an
option of purchase—an agreement to sell upon compliance
with certain conditions, and it is not claimed that those
conditions have been complied with. Scroggin could not
38
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sue for the purchase price on the contract, and herein the
case at bar differs from the sewing machine, piano, and
other like cases; in those the vendee has agreed to pay the
‘rents’ reserved, and it is provided that on payment of the
last installment the chattel is to be the property of the
lessee, or that the vendor-will then execute a bill of sale
therefor. In case of the loss of these chattels by an epi-
demic upon whom would the loss have fallen? Upon
Scroggin or upon McClelland?  Clearly upon-the plaintiff,
since there was no sale.

“Bec. 26 of chap. 32, Comp. Stats., is similar to the pro-
visions of sec. 1922 of the Iowa Code, and was taken
therefrom. The judicial construction given to the section
by the supreme court of Lowa was also adopted by the leg-
islature of Nebraska in enacting it. (Campbell v. Quinlin,
3 Scam. [111.], 288 ; Martin v. Judd, 81 Ill., 488; Hopkins,
v, Medley, 97 1d., 404.)

“In Budlong v. Coltrell, 64 Towa, 235, Cottrell ordered
from Budlong nineteen harrows, thirty cultivators, and
other property, all with the prices carried out, and the
contract contained a stipulation to pay the price in these
words: ‘We agree to settle for all goods herewith and
subsequently ordered by giving our notes. The title,
ownership, and right of possession shall be and remain in
Budlong until settled for as provided in this contract.
Cottrell mortgaged the goods before a settlement, and the
question was as between the ‘owners’ and such mortgagees,
there being no record of the contract under sec. 1922 of
the Jowa Code. The court says: ¢The theory of the con-
tract is that it was to be fully executed by both parties at
substantially the same time, and that until fully executed
neither the title to the property nor any right or interest
therein should pass” And the court held it to be neither ‘a
sale, contract, or lease’ within the meaning of said sec. 1922,
(See also Colton v. Wise, 7 Brad. [Ill. App.], 395; Hunt v.
Wyman, 100 Mass., 199 ; Emerson v. Fisk, 6 Greenl. [Me.],
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200; Weir Plow Co. v. Porter, 82 Mo., 23; Mowbray v.
Cady, 40 Ta., 604.)

“In Austin v. Dye, 46 N. Y., 500, the court says: ‘It is
well established that neither an ordinary bailee of property
nor any one having possession under an executory agree-
ment to purchase can give title thereto to a purchaser,
although the latter acts in good faith and parts with value
without knowledge or notice of the want of title of his
vendor, or that third parties have claims upon the prop-
erty.” And in Comer v. Cunningham, 77 N. Y., 398, the
court reviews the cases and draws the distinction made in
the case at bar.

“ Chamberlain v. Smith, 44 Pa. St., 431, was a case where
one McWharter took from Benson chattels under the fol-
lowing contract: ‘Received of John Benson one pair of
three-year-old past stags to keep and work for the term of
one year; said cattle to be returned in one year. But said
McWharter has the privilege, by paying $40 and legal
interest at the expiration of the year, to keep said cattle.”
Held, a bailment and not a conditional sale. To the same
effect, Becker v. Smith, 59 Pa. St., 469; Middleton v. Stone,
111 Id., 596.

“In Hartv. Carpenter, 24 Conn., 426, C. put one Beebee
in possession of a cow under the following contract: ‘Beebee
to keep and fodder, paying himself therefor out of the
milk and butter, and if at any time within four months,
or at the expiration of four months, said B. should pay for
said cow $35, then, on payment, the title of said cow shall
vest in said B., but if within said time he shall not pay
said amount,’ the cow was to be returned. Held, a mere
letting of the cow, with the privilege of purchase by pay-
ing the stipulated price, and not a sale either absolute or
conditional. And the purchaser Hart, without notice of
Carpenter’s rights, obtained no title to the cow. In this
case it will be noticed that Beebee promised to pay nothing ;
he did not agree to purchase; he could not have been sued
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for the contract price; and therein it is analogous to the
case at bar.

“In Lickbarrow v. Mason, Smith’s Lead. Cas., vol. I,
pt. II, p. 1227, it is said: ‘There is more plausibility
than force in the argument that a man who enables an-
other to establish a false credit by intrusting him with
the possession of goods should bear the loss if third parties
are deceived. Personal property would be comparatively
valueless to the owner if he could not suffer it to go out of
his keeping into that of a bailee or agent without enabling
the latter to pass the title by a fraudulent sale.’

“In cases cited by counsel for creditors to show the
transaction in the case at bar to be a conditional sale, there
is always a promise by the vendee or promise to pay for the
chattels or goods delivered; and in such cases, no matter
under what form the transaction is disguised, it is held to
be a conditional sale, and not a bailment. (See Bryant v.
Crosby, 36 Me., 562 ; Plummer v. Shirley, 16 Ind., 380;
Rowan v. Union Arms Co., 36 Vt., 129.)

“In Miles v. Edsall, 14 Pac. Rep. [Mont.], 701, Edsall
leased to Murphy cattle at a certain rent, with the under- .
standing that the tenant might purchase at any time during
the hiring, at a certain price, by paying the difference be-
tween the rent paid and such price, the title meanwhile
remaining in the lessor; it was held that the transaction
was valid as lease with the privilege of purchase, and the
chattels were not liable for the debts of the lessee.

“The supreme court of the United States, in the recent
case of Harkness v. Russell, 118 U. 8., 663, have considered
this question, only that the facts in that case were more
favorable to the creditors than in the one at bar. There
Russell delivered to Plelan & Ferguson certain boilers
and engines, upon the express condition that the title
should remain in the vendors until payment, Russell
took tlie vendees’ notes for the price; some of the notes
had been paid; Phelan & Ferguson sold the machinery to
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a third party. The case arose under the statutes of Idaho,
which contain a provision with regard to the affidavit
required to be filed similar to ours. In a long and well
considered opinion the court, by Bradley, J., says, the first
question to be decided is ¢ whether the transaction was a
conditional sale or a mortgage; that is, whether it was a
mere agreement to sell upon a condition to be performed,
or an absolute sale, with a reservation of a lien or mort-
gage to secure the purchase money.” If the latter, it
was conceded to be void as against third parties because
not verified by affidavit, and not recorded as required by
the laws of Idaho. The court held it to be an agreement
for a conditional sale, and in conclusion says: ‘It is only
necessary to add, that there is nothing, either in the stat-
ute or adjudged law of Idaho, to prevent, in this case, the
operation of the general rule, which we regard as estab-
lished by overwhelming authority, namely, that, in the
absence of fraud, an agreement for a conditional sale is
good and valid, as well against third persons as against the
parties to the transaction; and the further rule that a
bailee of personal property cannot convey the title, or sub-
ject it to execution for his own debts, until the condition
on which the agreement to sell was made has been per-
formed. )

“If these views are correct, it follows that the judgment
creditors of John W. McClelland acquired nothing by the
levy of their executions upon the chattels in the possession
of the defendant McClelland, and that, as against them,
the plaintiff must recover.

“Tn this discussion I have treated the instrument as in
no sense a mortgage taken by Scroggin to secure a debt.
It is true that the contract speaks of the ‘debt’ and the
“indebtedness’ owing by McClelland to Scroggin, and pro-
vides that in case any of the cattle are sold with the plaint-
iff’s consent, the proceeds shall be applied ‘upon the above
indebtedness,” y=t I do not consider such carelessness and in-
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artistic expressions as controlling, or as overruling the plain
import of the language used elsewhere. But, if jt were
the fact that the relation of debtor and creditor existed
under the contract, and if the contract is to be construed
as a mortgage given to secure the same, the judgment cred-
itors will be in no better position, since the contract was
recorded as a chattel mortgage in Nuckolls county, and,
therefore, was constructive notice to all persons. But the
creditors themselves strenuously insist that the instrument
must be construed as one of conditional sale, and not a
mortgage.

“The only question of fact worthy to be considered
here is that relating to the alleged application of the $20,-
000, deposited in the bank of Scroggin & Son, at Mt. Pu-
laski, Ill., by the defendant John W. McClelland. The
plaintiff claims, and so testifies, that all those moneys were
applied to the payment of the notes and drafts given by
the defendant ; McClelland swears that not one dollar of that
sum was so applied, but further, that it was agreed between
himself and the plaintiff, on February 21, 1888, that that
sum stood to McClelland’s credit on the books of the bank,
and was to be credited, with other items, upon the $23,331
mentioned in the contract, whenever they should have a
final settlement at the end of two years. To determine
this question I have gone into the accounting between the
parties since the date of the first contract in 1883; I have
charged McClelland with all sums of money he admits
having .received from Scroggin, or that the proofs show
that he did receive. He admits that on February 21, 1888,
the plaintiff surrendered to him unpaid notes and drafts
amounting, with interest, to the sum of $21,015.73. A
large number of similar notes and drafts had been paid
and taken up by McClelland before that time, but there is
no evidence as to the time when they were so paid, nor
when the moneys on deposit were applied thereto, if they
were so applied. I have, therefore, charged McClelland in-
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terest on all those notes and drafts to an arbitrary date—
the date of the last settlement, February 21, 1888—and.
have allowed interest on the deposits to the same date;
this method does injustice to neither. And the figures
show that prior to that date McClelland was properly
chargeable with notes and drafts, including interest, to the
amount of $28,501.96; and that he had paid about $29,-
500. How was this large sum of money paid? McClel-
land atttempts to show two cash payments, one of $2,500,
made to Scroggin in Kansas, and another of $4,271.35,
made at the date of settlement, February 21, 1888. The
plaintiff swears positively that no such cash payments were
ever made to him; while McClelland is corroborated as to
the first transaction by his brother George, and as to the
latter by his wife, his brother-in-law, and his young son.,

“Tt will perhaps be sufficient to say that the court could
not, and cannot, accept as conclusive the evidence of these
payments, contradicted as they are by the circumstances
surrounding the transactions. Men do not do business in
that way. It is incredible that McClelland should have
had in his possession large. sums of money, of cash,
amounting to thousands of dollars, and at the same time
be so hard pressed for cash that he could not and did not
pay his hired hands their wages, but gave his notes at ten
per cent interest therefor, and should suffer his bank ac-
count to be overdrawn for small amounts for weeks at a
time with the consequent loss of credit. He at the same
time was borrowing large sums of money of Scroggin and
paying ten per cent interest on the loans. And when
pressed to explain his possession and acquisition of such
large sums of money, and how he came to receive it to put
into a satchel, which resembled the widow’s cruse of oil,
he refuses absolutely to answer, refuses to explain the
source of his income, refuses to tell from whom it was de-
rived, shielding himself from answering behind the pro-
visions of the statute which protect a witness from testify-
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ing when his answers may subject him to a criminal
-prosecution, or tend to expose him to public infamy and
ignominy. The court is asked to believe that the defend-
ant did business as no other man ever did business before
under similar circumstances. The court is the keeper of
no man’s conscience, and unless bound by the evidence of
four witnesses as against one, and all unimpeached, must
reject the testimony as too improbable for belief. A boat
is missing from its moorings on the Missouri river; it is
found six miles above on a sand bar upon the premises
and under the control of an individual who, when called
upon to account for the possession of the boat, brings into
court a half dozen unimpeached witnesses, who testify that
they saw the boat floating up the stream without other
motive power than that afforded by the current itself. Is
the court bound to accept the testimony as true, even if
uncontradicted? I doubt it. (Elwood v. Western Union
Tel. Co., 45 N. Y., 549; Koehler v. Adler, 718 1d., 291.)
The story of these cash payments, taken in the light of
the surrounding circumstances, is as improbable, if not
impossible, as would be the floating of boats up the cur-
rent of the Missouri river by force of the current alone.
The mind rejects it as untrue.

“Throwing those two items out of the account, there~
fore, and giving to McClelland credit for all sums he has
proved he paid to Scroggin, and we find that he has paid
about $29,500; that is, very nearly the amount of the de-
posits and interest, and the $6,000 of drafts and interest,
The slight difference between this sum and amount with
which he is properly chargeable is easily accounted for by
the allowance of interest, or mistake in computation, and
the coincidence is startling. He had owed about $28,500,
and he had paid about $29,500, if we include in such pay-
ments the moneys deposited in the bank at Mt. Pulaski.
If these moneys are deducted, if they still stand to his
credit, how has he shown payment of the notes and drafts?
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¢ Let us tabulate the figures:

“¢John W, McClelland,
“¢In account with Leonard K. Scroggin.

Dr.
To notes surrendered Feb. 21, 1888..............$21,015 73
notes paid prior to Feb. 21, 1888...... corens 28,501 96

rent of ‘home farm’ for 1886 and 1887... 1,000 00
products of other farms for 1886 and 1887, 2,315 27

amount due on contract of 1883...... cereean 13,170 07
Total indebtedness...... treesesesansaennes..$66,003 03
Cr.
By deposits and interest............ $22,321 17

real estate taxes paid............ 1,279 13
improvements ¢ home farm’.., 3,498 00
improvements other farms..... 1,000 00

drafts and interest....... cenenee 7,231 94
check of Feb. 21, 1888........ 5,000 00
services rendered...... coeresene 2,600 00
‘ 42,830 24
Balance due Scroggin.......cccvvecarennn, $23,172 79’

“The closeness of these figures to the amount stated in -
the contract of February 21, 1888, is another of the sig-
nificant coincidences of this startling case. They agree to
within $160, and that difference easily explainable as an
honest mistake, error in computing or otherwise, and
would have justified the referee in finding as a fact in this
case, that on the 21st day of February, 1888, the parties
did have a settlement and accounting and the balance of
$23,331 was found due to the plaintiff, as he alleges. Here
is further confirmation of the fact that the moneys in bank
at Mt. Pulaski were in truth applied to the payment of the
notes and drafts of McClelland. McClelland has shown
no sources from which he could have paid them, outside of
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the deposits. But there is one other, and a conclusive rea-
son why it must be so: the written contract between the
parties provided that the proceeds of all sales should be so
applied. It was ample authority to Scroggin, without a
special transfer thereof on the books of the bank, to so ap-
ply them.

“To have found as a fact that such settlement, accounting,
and balance due were had and found on said date as a fact
herein, would have saved the referee a vast amount of la-
bor and comparison of figures, but would have been con-
vincing, nor satisfactory, to neither of the parties to the
action; while the tabulating of the figures and the state-
ment of the accounts from the commencement of their
dealings give almost a mathematical demonstration that
we have arrived at a correct conclusion in the case.

“Respectfully submitted.
“E. F. WARREN, Referee.”

There being no error apparent of record the judgment

should be
AFFIRMED,

THE other judges concur.,

MILWAUREE & WyoMiNG INVESTMENT COMPANY V.
ADDISON B. JOHNSTON ET AL,

[FiLED OcToBER 26, 1892.]

1. Principal and Agent: AGENT’S AUTHORITY: USAGE: LimI-
TATIONS. Where a principal empowers an agent to transact
business with respect to which there is a well defined and pub-
licly known usage, the presumption is,in the absence of facts in-
dicating a different intent, that such authority was conferred in
contemplation of such usage, and persons dealing with such
agent in good faith will not be bound by limitations upon such
usual authority.
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2. : : —. But such usage, to bind a prin¢ipal ,must
have existed for such a time, and become so widely and gener-
ally known, as to warrant the presuamption that he had it in view
at the time of the appointment of the agent.

3. : : : RULE APPLIED. The M. & W. I Co,, a
Wisconsin corporation owuing a cattle ranch in Wyoming, ap-
pointed one A. its agent in Wyoming with limited power, viz.,
to hire and pay for the necessary help, and pay the current ex-
penses with money remitted on his statement, and to care for
and round up the cattle and ship them when fit for market to
Chicago in care of a particular commission house. In an action
of replevin by the company aforesaid against J. & R., to recover
cattle claimed by the latter to have been purchased from A. on
the ranch aforesaid, held, error to receive evidence on the part
of the defendants to prove that, at the time they purchased the
cattle from A., it was the custom or usage of managers ot cattle
companies doing business in Wyoming to sell the cattle from the
ranches of such companies, in the absence of any evidence that
the plaintiff company had knowledge of such usage.

"ERROR to the district court for Merrick county. Tned
below before MARSHALL, J.

George H. Noyes, and J. W. Sparks, for plaintiff in

error:

Where authority is conferred by an express agreement
the extent thereof must be ascertained from the agreement
or instrument itself, and cannot be enlarged, modified, or
controlled by evidence of implied authority at variance
with that which was given expressly. (Story, Agency, sec,
76; Schooner Reeside, 2 Sumner [U. 8.], 567; Dickinson
v. Gay, 7 Allen [Mass.], 29; 1 Greenleaf, Ev., sec. 292,
293 ; Mechem, Agency, sec.274; Hopper v. Sage, 112 N. Y.,
530.) Usage cannot enlarge or vary the authority or char-
acter of an agent, where such powers or authority have
been conferred by express contract, or by instrument in
writing. (Robinson v. Mollett, L. R. 7, H. L. [Eng.], 802;
Higgins v. Moore, 34 N. Y., 417; Hibbard v. Peck, 75
Wis., 619; Lamb v. Henderson, 63 Mich., 302; Story,
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Agency, sec. 76; Assurance Soc. v. Ins. Co., 84 Va., 116;
Hermann v. Ins. Co., 100 N. Y., 411; 2 Parsons, Con-
tracts, 546 ; Graves v. Horton, 38 Minn., 66; Lucke v.
Yoakum, 25 Neb., 427; Wanless v. McCandless, 38 Ia.,
24; Bradley v. Wheeler, 44 N.Y., 503.) Plaintiff must be
shown to have knowledge of custom before it can be bound
by it. (Mechem, Agency, sec. 262; Walls v. Bailey, 49
N. Y, 464; Barnard v. Kellogg, 10 Wall. [U. 8.], 383;
Hopper v. Sage, 112 N. Y., 530; Pickert v. Marston, 68
Wis., 465; " Power v. Kane, 5 1d., 268; Hall v. Storrs, 7
Id., 277.) Every person who contracts with the officers or
agents of a corporation must at his peril take notice of the
limits of their powers. (Wheeler v. Plattsmouth, 7 Neb.,
270, 279; Graul v, Strutzel, 53 Ia., 712, 715; N. Y. I. M.
v. Negaunee Bank, 39 Mich., 644.) Representations by
agent cannot establish fact of agency. (Bond v. R. Co., 62
Mich., 643; Delta Lumber Co. v. Williams, 73 Id., 86.)
Agent had no implied authority to sell. To authorize an
inference of authority where none is expressly conferred, it
must be practically indispensable to the execution of the
duties really delegated. (Bickford v. Menier, 107 N. Y.,
490; Dodge v. McDonnell, 14 Wis., 553*; Coquillard’s
Adm’r v, French, 19 Ind., 274; Billings v. Morrow, 7 Cal.,
171; Hodge v. Combs, 1 Black [U. 8.], 192.)

John L. Webster, contra, cited: Spangler v. Butterfield, 6
Col., 356; Sacalaris v. E. & P. Co.,18 Nev.,155; Adams
M. Co. v. Senter, 26 Mich., 73; Grafins v. Land Cb., 3
Phila.,, 447; Lee v. Pitts C. M. Co., 56 How. Pr. [N. Y.],
376; Griswold v. Gebbie, 126 Pa. St., 353; Ruggles v.
American Cent. Ins. Co., 114 N. Y., 415; McKiernan v.
Lenzen, 56 Cal., 61; Antoine v. Smith, 40 La. Ann., 560;
Brooksv. Martin, 2 Wall.[U.8.], 70; Niemeyer v. Wright,
75 Va., 239; Pratt v. Short, 79 N. Y., 437; Prince v.
Church, 20 Mo. App., 332; Bowditch v. Ins. Co., 141
Mass., 292; Larned v. Andrews, 106 Mass., 435; DeMers
v. Daniels, 39 Minn., 158.
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A. BEwing, also, for defendants in error.

Posr, J.

This was an action of replevin commenced by the
plaintiff in error, a corporation organized under the laws
of the state of Wisconsin, to recover the possession of 250
head of cattle. The plaintiff is organized for the purpose
of acquiring land in Wyoming and raising and selling
cattle therefrom. Its capital stock is $500,000, and its
business is managed by a board of directors. It-ownsand
carries on a ranch with a large number of cattle in Wyo-
ming. By its by-laws, all deeds, contracts, and other in-
struments in writing to which the company may be a
party, are required to be signed by its president and secre-
tary, which latter officer is to affix the seal thereto. The
president is invested with the general care and supervision
of the affairs and property of the company. It is the
duty of the treasurer to receive and pay all moneys, and
he is custodian of contracts and other papers belonging to
the company. The by-laws provide that there may be ap-
pointed, by the board of directors or executive committee,
a manager and subordinate officers and agents, and further
that the manager shall reside and keep his office in the
territory of Wyoming, and shall have the charge and
management, subject to the orders of the directors, of all
the affairs and property of the company. He may ap-
point employes and agents necessary to protect and take
care of the property and interests of the company, and
fix their salaries subject to the approval of the board or
the executive committee. He is prohibited from con-
tracting any debt or entering into any contract involving
an expenditure of more than $500, unless specially author-
ized by the directors or executive committee. The office
of the company is to be in Milwaukee as well as those of
the secretary and treasurer.
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The testimony on behalf of the plaintiff was, in sub-
stance, that George Mitchell, a stockholder, director, and
vice president of the company, managed its affairs in
Wyoming down to the fall of 1887, when one Chad-
wick acted in that capacity until the fall of 1888, but
neither had authority to sell the cattle, but shipped them
as directed, to the commission house of Geo. Adams &
Burke, Chicago, to sell and remit the proceeds to the
treasurer at Milwaukee. At a meeting of the board of
directors of the plaintiff, held in Milwaukee, July 7, 1887,
the president was instructed to make such changes in the
management of the ranch as might in his judgment be
necessary for its more economical management, and that,
in pursuance of such instructions, in November, 1888, he
employed one Thomas R. Adams to perform certain speci-
fied duties on the ranch, instructing him"to purchase sup-
plies therefor, hire the men, and send in the accounts
monthly to the treasurer at Milwaukee, who would remit
the money for the payment thereof;; to gather the cattle on
the round up and ship them to George Adams & Burke,
Chicago. Adams was given no authority to ship cattle
elsewhere, nor was he authorized to sell or dispose of the
cattle at any time or in any way or place. He had specific
instructions from the officers of the plaintiff company not
to sell any cattle from the ranch. These instructions were
verbal, given him at the time of his employment and never
modified thereafter. In addition to the above terms of
‘hiring, there was no official or corporate action appointing
Adams as manager, and no record in the minutes of the
company of his employment. He had instructions in writ-
ing from the president ot the company on or about the 20th
of July, 1888, to consign about 300 four-year-old steers
and 400 three-year-old steers to George Adams & Burke,
billing them by the way of Omaha to Chicago to be sold
at one or the other of such places by such commission
house. It also appears undisputed by the record that
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Adams had never sold any cattle prior to the time in ques-
tion. It also appears to be undisputed that he had never
sold anything from the ranch except some old fence wire,
and exchanged with a neighboring ranch a part of a cow
killed for beef, but such facts are unknown to plaintiff, or
any of its officers or directors prior to the time of the
institution of this suit.

The testimony on behalf of the defendants shows that
in October, 1889, said Adams, through one T. D. Perrine,
a cattle salesman of Omaha, negotiated a sale of 250 head
of three and four year steers from the plaintiff’s ranch to
the defendants, at $22 per head ; that the defendants were in
Wyoming at the time of such transfer, and having been
informed by Perrine of Adams’ offer, directed the latter to
look the cattle over and select 250 head from them and take
charge of their shipment to Central City, Nebraska. Rush
wrote out a check for $1,000 on a bank of Pittsburg, Penn-
sylvania, payable to Thomas Adams, which he gave to
Perrine to be delivered to Adams as part payment for the
cattle. The testimony is, that he made the check payable
to Adams instead of to the company or its treasurer, or
other of its officials, because at the time he could not think
of the name of the company. A day or two after the de-
livery of the first check, Rush gavé Perrine another check
for $4,000, payable to Adams on a bank in Chicago, and
authorized Adams to draw for the balance. Perrine de-
posited, in a bank at Cheyenne, Rush’s check for $1,000,
November 1, 1889 ; the check for $4,000, November 11,
1889, and a check for $480, on the 14th of November,
1889. This money was all checked out by Adams for his
own use. This transaction with Adams was the first one
that was ever had with him, either by Perrine or the de-
fendants. Nor had either Perrine or the defendants ever
before dealt with the plaintiff or any of its officers or em-
ployes, nor was it shown that either of the defendants had
ever heard of a similar transaction by Adams. Soon after
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this transaction Adams left the ranch and ran off to Canada.
It appears that no bill of sale or other instrument, in
writing, was delivered by Adams or received by the de-
fendants for the cattle, and that no writing of any kind
passed between them in the negotiations for, or the con-
summation of, the transfer and delivery of the cattle. The
defendants, over the objections of the plaintiff, were per-
mitted at the trial to show that there existed in the terri-
tory of Wyoming, at the time in question, a custom or
usage for the manager or general manager of cattle ranches
or cattle companies doing business in that territory to sell
the cattle from the ranches, and that said Adams was such
manager, as would, under such a custom of usage, be em-
powerel to make a valid sale of cattle on the ranch. There
is no evidence tending to prove that plaintiff or any of its
officers had knowledge of such a custom or usage. On the
other hand the positive evidence of all of such officers is,
that if any such usage existed at the time in question it
had never been heard of by them. The rule is, that where
a principal entrusts to his agent the management of busi-
ness with respect to which there is a known and generally
recognized usage, as to third persons dealing with such
agent the principal will be held to have intended him to act
in accordance with such usage, and in the absence of notice
thereof third parties will not be bound by any limitation
upon such usual authority. But this rule has its limita-
tions. For instance, it is said by Mechem in his recent
work on the Law of Agency, sec. 281: “In order to give
the usage this effect it must be reasonable; it must not vio-
late positive law, and it must have existed for such a time
and become so widely and generally known as to warrant
the presumption that the principal had it in view at the
time of the appointment of the agent; but if the usage was a
purely local and particular one, the principal may repel this
presumption of knowledge by showing that in fact he had
no notice of it ;”” and the doctrine of the cases in this country
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may be summarized thus—Custom or usage in a trade or
business may beshown for the purpose of interpreting a con-
tract or controlling its execution, but not for the purpose of
changing its intrinsic character, provided it is known to the
party sought to be charged thereby, or is so well settled
and so uniformly acted upon as to create a reasonable pre-
sumption that it was known to both contracting parties and
that they contracted with reference to it. (Bradley v.
Wheeler, 44 N. Y., 495 ; Walls v. Bailey, 49 1d., 464 ; Hop-
per v. Sage, 112 Id., 530; Painev. Smith, 33 Minn., 495;
Globe Milling Co. v. Minneapolis Elevator Co., 44 1d., 153;
Corcoran v. Chess, 131 Pa. St., 356 ; Brown v. Foster, 113
Mass., 136; Barnard v. Kellogg, 10 Wall. [U. S.], 383;
Power v. Kane, 5 Wis., 268; Hall v. Storrs, 7 Id., 253*;
Pickert v. Marston, 68 1d., 465 ; Raisin v. Clark, 41 Md.,
158 ; Keystone v. Moies, 28 Mo., 243 ; Steele v. McTyers
Adm’r, 31 Ala., 677; Reynolds v. Ins. Co., 36 Mich., 142.)
In Evans on the Law of Principal and Agent, 544, is
cited with approval the case of Robinson v. Mollett, 7 Eng.
- & Ir. App. L. R., 802, which is quite similar to this. In
that case it is said by Lord Chelmsford: “The effect of this
custom is to change the character of a broker who is agent to
buy for his employer into that of a principal to sell for him.
No doubt a person employing a broker may engage his -
services upon any terms he pleases, and if a person em-
ploys a broker to transact business for him upon a market
with the usages of which the principal is unacquainted, he
gives authority to the broker to make contracts upon the
footing of such usages, provided they are such as regulate
the mode of performing the contracts and do not change
their intrinsic character. * * * * Of course if the
appellant knew of the existence of the usage and chose to
employ the respondents without any restrictions upon them,
he might be taken to have authorized them to act for him
in conformity to such usage.”” He further says that such
usage should have no application to a person ignorant of
39 ‘
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its existence, particularly where it would give the agent an
interest wholly opposed to that of his principal. It will
e noticed (1) that the usage proved in this case is local in
its application, since it is confined to the territory (now
state) of Wyoming only; (2) the managing officers of
plaintiff were ignorant of it if any such custom existed;
(3) there is no evidence in the record which warrants the
presumption that plaintiff, in appointing Adams as its
agent, acted with reference to such a usage. The question
at issue is the apparent scope or extent of Adams’s author-
ity with respect to the cattle on the ranch, and whether,
under the circumstances of the case, strangers dealing with
him were justified in assuming that- he was authorized to
sell and dispose of them. That question is to be deter-
mined (1) from the authority actually given by the plaint-
iff; (2) from the conduct of the parties with respect to the
ranch and the property thereon. For it will not be ques-
tioned that if the conduct of Adams in that respect, within
plaintiff’s knowledge, was such as to warrant the defend-
ants in believing that he was authorized to sell the cattle -
on the ranch, and that they bought and paid for them rely-
ing upon such apparent authority, the plaintiff would now
be estopped to deny their title, whatever may have been
- the authority actually conferred by it upon its said agent.
. We think that the court erred, therefore, in receiving
evidence of a usage for munagers to sell cattle, the product
of the ranches of Wyoming. It is, without doubt, com-
petent for persons or corporations engaged in a like business
to entrust to a manager or general agent the power to sell
and dispose of their property. It may be further admitted
that said authority has been conferred by a majority of
cattle companies doing business in that state. But the
rule contended for by defendants in this case would, in our
opinion, prove subversive of the interests such companies are
intended to promote. Since the judgment must be reversed,
for reasons stated, it is not deemed necessary to consider the
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other questions presented. With respect to the sufficiency
of the evidence it may be said that we are not at liberty to
presume that the same evidence will be adduced on a sec-
ond trial. We have therefore no occasion to express an
opinion upon that question. The judgment of the district
court is reversed and the case remanded for a new trial.

REVERSED AND REMANDED,

THE other judges concur.

J. P. AT.BERT, APPELLANT, v. JAMES P. Twonia,
County CLERK, ET AL., APPELLEES,

[FILED NOVEMBER 2, 1892.]

1. Contest of Election: EVIDENCE: PRESERVATION OF BAL-
LOTS. In a contest of election the ballots cast at the election
constitute the primary evidence to determine the rights of the
respective parties. It must appear, however, that they have
been preserved substantially in the manner and by the officers
prescribed by the statute. If they have been placed in a posi-
tion to be tampered with by interested parties, the burden of
proof is on the party offering them in evidence to show that they
are in the same condition as when sealed up by the several elec-
tion boards.

: JURISDICTION OF DISTRICT COURT. The district court

-has jurisdiction in case of contested election in relation to town-

ship organization.

2

3. Statutes: VALIDITY: REPEAL BY IMPLICATION. Repeal by
implication is not favored, and a statute will not be declared so
repealed unless the repugnancy between the new statute and the
old one is plain and unavoidable.

: TOWNSHIP ORGANIZATION. Held, That the sev-
eral statutes in relation to township organization to which ob-
jections are made are valid and are to be construed together;
that section 7 of the act of 1891 in reference to elections, was

4,
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designed to apply to future elections and does not affect art. 4,
sec. 4, chap. 18, Comp. Stats., which provides for temporary or-
ganization. :

APPEAL from the district court for Dakota county.
Heard below before NoRrris, J.

Davis, Gantt & Briggs, for appellant.
Barnes & Tyler, and Jay & Beck, contra.

MaxweLL, CH. J.

Contestant alleges that he is an elector of Dakota county,
competent to bring the action; that JamesP. Twohig is the
duly elected, qualified, and acting county clerk of Dakota
county ; that Wm. Taylor, M. Beacon, and J. O. Fisher
are duly elected, qualified, and acting board of commission-
ers of said county ; that E. B. Wilbur, E. L. Wilbur, and
C. D. Smiley are residents and electors of said county, and
as such, with certain other electors, to the number of thirty-
five, signed a petition which was filed on the 13th of Au-
gust, 1891, in the office of the county clerk of Dakota
county, and which asked the board of commissioners to
submit to the voters of Dakota county the question of
township organization, at the general election held on the
3d day of November, 1891 ; that this question was sub-
mitted and voted on at said election, and that the highest
number of votes cast at said election, for any office, was
fifteen hundred, and on the question of towuship organi-
zation there was cast for township organization 826, and
against township organization 154, and that 620 of the
electors voting at said election did not vote on said ques-
tion; that the canvass of votes showed an apparent major-
ity of 52 for township organization and the same was de-
clared, to be carried.

As the grounds of the contest, the contestant alleges
that the election is illegal and void—first, because the act of .
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the legislature, providing for township organization, is
unconstitutional ; second, because the act of the legislature
providing for township organization is incomplete by rea-
son of defects and omissions in the act providing for the
same, and it is impossible to organize and carry on the
business of the county under the laws that now exist;
third, Lecause a part of the law relating to township organ-
ization was passed by the legislature of 1879, and incor-
porated in the acts of the legislature of 1879 under the
head of revenue, asis found in said laws, being sections 62
to 72, inclusive, of said act in relation to counties, and 91
to 101, inclusive, under the head of revenue; and at the
time of the passing of said act no provision had been made
by the legislature providing for township organization,
nor was any provision made until the session of 1883, at
-which time the act providing for township organization
was passed ; and said last act is incomplete without incor-
porating therewith the acts of 1879; and said acts are not
in said act of 1883, or in any other act of the legislature
referred to, or adopted or made a part of said law, or in
any manner referred to; nor is the same adopted by any
other act of the legislature passed before or since that date;
and said act of 1883, and any amendment thereto made
since, is incomplete and void without said acts of 1879
being considered therewith, for the further reason that the
legislature of 1891, in chapter 23 of the laws of said
session, amended section 7 of the Compiled Statutes, enti-
tled Elections, and by said amendment repealed, by impli-
cation, that part of section 5 of the original act of 1883,
and the amendment thereto, that provided for the election
of supervisors at the same time the question of township
organization was submitted to the electors, and by reason
thereof the election of supervisors at said election is null
and void; that no petition for the submission of said ques-
tion, signed by fifty legal voters of said county, was filed
with the county clerk and acted upon by the commissioners
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in calling said election; that the commissioners of said
county, in submitting said question to a vote, did not make
any finding that a petition containing the names of more
than fifty legal voters of said county had been presented
to them asking that said question be submitted; that in
each precinct in said county illegal votes were cast and
counted, sufficient in number to change the result of the
election, and by persons whose names are unknown to
contestant,

In their answer the defendants allege: First, that the
court has no jurisdiction to try and determine the questions
raised by the petition. Second, that there is a defect of
parties defendant in this cause. Third, denying that Al-
bert, the contestant, is an elector of Dakota county, and
competent to contest in this cause. There are a number of
admissions that need not be noticed.

The cause was referred to a referee to take the testimony
and find the facts. The referee took the testimony and
made his report as follows : '

“T find that at the general election held on November 3,
A.D. 1891, within Dakota county, Nebraska, the question
of township organization was submitted to the electors of
said county, and that the total vote on said question as re-
turned by the several election boards of the county and as
canvassed and declared by the canvassing board of said
county, is as follows, to-wit:

For township organization........ reeceeseniones ceseeenees 826
Against township organization............... cereriencennas 154

Leaving an apparent majority for township organiza-

tion of.........u..... eeeeerseaeeresnssetteeas rarennerane 672
«T further find that no return was made as to any double
ballots being cast. .

“Second—TI find that on the recount of the ballots of the
several precinets of said Dakota county, Nebraska, by me
as referee, of the votes cast in said county at the general
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election held in said county on the 3d day of November,
A. D. 1891, said ballots showed the following facts, to-wit :

For township organization........c.cc. weviiieaaen, . 697
Against township organization........... cerenensesnian 162
Ballots voted with two crosses, both for and against
township organization......c.eveee evrivriinenruenienns 136
Ballots that were voted blank, neither for nor against
township organization...........coeivvinveininnineienns 497
Ballots not counted.............cvunee seererensenrieiiens 5
Total vote of co.unty ....................................... 1497

“Third—1I find and report that the ballots of Covington
precinet were in a ballot box which had been opened for
the taking out of the poll book; and that the- ballots of
Omadi precinct were in a paper sack, a common grocery
sack, and that the same were unsealed when they were
given to me to recount; and that the ballots of St. John’s
precinct were opened and unsealed when they were given
to me to recount; and that the_ballots of Hubbard precinct
were tied in a compact, almost square bunch with a string
through the center of them, and they were well sealed up
in an envelope provided for that purpose, when they came
into my hands for the purpose of the recount; and that the
ballots of Dakota precinct were in a large package and ap-
* parently attempted to be sealed, but not much sealed when
they came into my hands for the purpose of the recount;
and that the ballots of Summit, Pigeon Creek, and Emer-
son precincts were apparently sealed up properly at the
time they came into my hands for the purpose of the re-
count. I further find that the ballots of all eight precinets
of Dakota county were on strings.

“Fourth—I find that the testimony taken by me, as
hereto attached and herewith reported, of parts or all of
the several members of the election boards of Covington,
Omadi, St. John’s, and Hubbard precincts, tends to sustain
and affirm the returns as made by them to the canvassing
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board of the county, as set forth in the poll books of the
said several precincts, of the general election held on the
3d day of November, 1891, and as canvassed and declared
by the canvassing board of said county.

“Fifth—I find that the testimony taken by me, as hereto
attached and herewith reported, of parties other than the
members of the several election boards mentioned in the
fourth finding herein, tends to establish the fact that said
ballots were in the condition, at the time I received them
for the purpose of the recount herein, that they were in
when they were first deposited in the vault of the county
clerk of said Dakota county, Nebraska, after the official
canvass of the vote of said several precincts was completed.

“Sixth-—I find that the vault of the county clerk of
Dakota county, Nebraska, wherein the ballots cast at the
general election held in said county on the 3d day of
November, 1891, were kept, is very unsafe and insecure,
and that said vault is not kept locked either by day or
night, and that said ballots were readily accessible to others
than their proper custodians.”

It will thus be seen that the ballots from some of the
precincts were not sealed up when sent to the county clerk
and that they were not kept by him in a place free from
access of persons generally. The court below refused,
under these circumstances, to recount the ballots. Did it
err?

The first objection of the defendant is to the jurisdiction
of the court in case of contest of election. In Burke v.
Perry, 26 Neb., 414, it was held, in effect, that a contest ot
election for county seat was an action and was properly
brought in the district court. We see no reason to change
our views in that regard and therefore hold that the court
below had jurisdiction and that the case is properly here.

Second—As between the ballots cast at an election, and
a canvass thereof by the election officers, the former are the
primary and controlling evidence; but in order that they
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may continue controlling evidence it must appear that they
have been preserved in the manner and by the officers
prescribed by the statute. (Hudson v. Solomon, 19 Kan.,
177.) In the case cited it is said: “It is a primary rule of
elections that the ballots constitute the best, the primary
evidence of the intentions and choice of the voters. (State
v. Judge, 13 Ala., 805; People v. Holden, 28 Cal., 123;
McCrary, Elections, secs. 291, 439; Cooley’s Const. Lim.,,
625.)

In the case from California the court uses this language:
“Intrinsically considered, it must be conceded that the bal-
lots themselves are more reliable, and therefore better evi-
dence, than a mere summary from them. Into the latter
errors may find their way, but with the former this cannot
happen. The relation between the two is at least analo-
gous to that of primary and secondary evidence.”” A can-
‘vass is but a count of the ballots, a convenient and expe-
ditious method of determining the choice of the people as
disclosed by the ballots, and therefore but secondary evi-
dence. The necessities of the case make it prima facie
evidence, but unless expressly so declared by statute it is
never conclusive. (State v. Marston, 6 Kan., 524; Russell
v. State, 11 1d., 308.)

As between, therefore, the ballots themselves and a can-
vass of the ballots, the ballots are controlling. This is, of
course, upon the supposition that we have before us the
very ballots that were cast by the voters. And this pre-
* sents the difficult question in this case. For, as under the
manner of our elections, there is nothing to distinguish one
ballot from another of those cast by the members of the
same party, as no file-mark or other mark is made in the
canvass or otherwise after the election upon any ballot, by
which its actual use at such election may thereafter be
established, and as at any election there is always a large
surplus of unused ballots, it is evident that if opportunity
were offered ballots might be withdrawn from the box and

<
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others substituted, with but little chance of detection.
Thus in the case before us, if there was but a single officer
to elect, and but a single name on the ballot, how easily
could one having access to the box throw in twenty-three
or four additional ballots, and thus bring about the very
difference that appears before us now. And who could
thereafter tell which were actually voted, and which subse-
quently thrown in? The ballot, then, upon its face con-
taining no marks of identification, we must look aliunde
for evidence of the identity of those offered and counted
before us with those actually cast at the election, And -
this evidence we find in the testimony as to the manner in
which the ballots have been preserved, a comparison of the
canvass made as to all the officers voted for at that election,
with the result as shown by the ballots, and certain other
circumstantial evidence; and it was held that the proof in
regard to the safe keeping of the ballots in that case was
sufficient to admit them as evidence.

The question was again before the supreme court of that
state in Dorey v. Lynn, 31 Kan., 758, and it was held,
“ Where an election is held in a certain ward of a city for
the election of councilmen, and the judges and clerks of the
election count the ballots and place them in a sealed en-
velope, and then place the envelope with the ballots in the
ballot box, and seal the ballot box and deliver the same to
the city clerk, in whose custody they remain until the trial
is had in the case, and this is shown by testimony of wit-
nesses beyond all reasonable doubt, held, that the ballots
are sufficiently identified and are controlling, although the
city council, while acting as a board of canvassers: did, in
the presence of the city clerk, illegally open the envelope
containing the ballots and count them.”

These cases, in our view, state the law correctly. In the
case at bar the proof fails to show that ballots from three
of the precincts were preserved in the manner and by the
officers prescribed by the statute.

-
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If the loose methods which were adopted in this case as
shown by the proof were held sufficient, it would be possi-
ble to change the result of any election and defeat the choice
of the electors. It would have been an easy matter for a
person so disposed to place one or more crosses opposite
the proposition for or against township organization and .
thus render the ballot inoperative, and the very large num-
ber, viz., 136, with two crosses thereon, is suggestive of
improper practice, particularly as no mention is made
thereof by the various election boards. It is not very cred-
itable to an official that the papers and ballots in his office
are so carelessly kept that persons having no right to have
access to them may handle or inspect them if they see fit,
and the circumstances are such as to cast suspicion upon
them. The court did not err, therefore, in rejecting the
ballots.

Third—But it is claimed on behalf of the plaintiff that
the several acts providing for township organization are
unconstitutional and therefore void. The legislature of
1877 passed an act providing for township organization in
certain cases. This act was declared invalid in Jones v. Co.
Com. of Lancaster Co., 6 Neb., 474, upon the ground that
the title of the act was too restricted for the subject-mat-
ter of the act.

The revenue law of 1879 was amended so as to provide
for the collection and disbursement of taxes in case of the
adoption by any county of township organization. While
it is true that there was no statute in existence at that time
that authorized township organization, yet the provision
above referred to in no manner affected county organiza-
tion or the collection of the revenue, and could only be-
come effective upon the adoption by any county of town-
ship organization.

In 1883 an act was passed to provide for township
organization, and thas, with the amendments thereto, con-
stitute the law upon that subject at the present time. It
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is claimed, however, that the act of 1891 repealed by
implication the township act of 1883.

The question of repeal by implication has been presented
to this court in several cases and it has been uniformly
held that a statute would not be repealed by implication
. unless the repugnancy between the new statute and the old
is plain and unavoidable. (White v. Lincoln, 5 Neb., 505;
Stale v. MeCall, 9 1d., 203; In re Hall, 10 1d., 537;
Lawson v. Gibson, 18 1d., 137; State v. Babeock, 21 Id.,
599.) The statute of 1891 does not repeal the former act
by implication.

Fourth—It is contended that section 7 of the election
law as amended in 1891 repeals the provision for election
of supervisors. In our view, however, the act in question
merely provides for future elections and does not change
the law in relation to election for township officers on
temporary organization, There is no error in the record
and the judgment is,

AFFIRMED.,

THE other judges concur.

FarMERrs UNioN INsURANCE CoMPANY, MUTUAL, V.
StepHEN WILDER.

[FiLEp NOVEMBER 2, 1892.]

1. Mutual Fire Insurance: PREMIuM NOTES: ASSESSMENTS:
JUDGMENT: EXECUTIONS. .Where premium notes have been
given to a mutual insurance company, assessments to be made
thereon from time to time as losses occur, in case an assessment
is not paid in thirty days after personal demand therefor or by
letter, the company may recover for the whole amount of the
deposit note with costs, and executions will thereafter be issued
on such judgment as assessments for losses may require.
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2. : ASSESSMENTS: DEFAULT IN PAYMENT: FORFEITURE:
WAIVER. Where there is a default in paying assessments and
the company does not declare the policy forfeited, but continues

. to make further assessments as losses occur, it will be a waiver

of the cause of forfeiture.

ERROR to the district court for Adams county. Tried
below before GASLIN, J.

Thompson Bros., and Capps, McOreary & Stevens, for
plaintiff in error.

Hewett & Olmstead, contra.

MaxwELL, CH. J.

This action was brought by defendant in error against
the plaintiff in error to recover for the loss of a barn, ete.
It is alleged in the petition:

“That at the time hereinafter mentioned the defendant
was, and still is, a corporation duly organized under the
laws of the state of Nebraska, with lawful authority to
make contracts of insurance against fire.

“Second—On the 29th day of December, 1888, the
plaintiff was the owner of a barn and granary situated on
section 2, township 5, range 10 west, in Adams county,
state of Nebraska, and a large amount of oats, to-wit, 2,-
000 bushels, in said granary, said barn and granary being
adjoining each other, and together of the value of $550,
and the said corn in said granary being of the value of $200.

“Third—On the 10th day of January, 1889, the de-
fendant, in consideration of $16 to it paid on the said 29th
day of December, 1888, as a membership fee, and a further
consideration of a premium contract for the sum of $48,
to be paid in assessments as specified, made, and delivered
to the plaintiff a policy of insurance on said barn, granary,
and grain therein, for the period of five years, from Janu-
ary 24, 1889, in which policy the insurance on said barn is
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atated at $500, and the oats as grain at $200, but the in-
surance of the granary to the amount of $50, by mistake
of the said defeudant, was omitted in said policy.”

Then follows a statement of the loss, etc., and facts
showing the liability of the company.

The defendant below in its answer admitted the policy,
but alleged that it contained the following provision: “If
any assessment be not paid within thirty days after date
of same, this certificate shall thereupon lapse and cease to
be in force, and if remittance be received after date of such
lapse no indemnity will be paid for any loss happening be-
tween the date of such expiration and receipt of such re-
mittance; but the amount so received shall be placed to the
credit of the member and he shall be reinstated and this
certificate renewed ;” that the said Wilder had failed and
neglected to pay the following assessments, to-wit: March,
1889, $1.28; June, 1889, $1.60; September, 1889, $1.60;
and for that reason the said policy of insurance had lapsed
and was null and void at the time and previous to the pre-
tended loss by fire, and was not binding upon the said
company at the time of the said loss, or at any time since
the first assessment became due and owing. Also denies
that it was indebted to the said plaintiff in the sum claimed
or any other amount,

The plaintiff, for reply, admits the assessments and the
amounts thereof, and the non-payments thereof, but said
the same had been waived by the defendant company. The
case was tried to the court, judgment for plaintiff, to re-
verse which this action is presented to this court.

On the trial of the cause the court stated the reasons for
the judgment in its findings, viz.: ¢ This cause came on for
trial before the court upon the pleadings and evidence and
was submitted on consideration. The court finds said
policy should not be reformed; the court further finds
that plaintiff, on December 29, 1888, made the application
in writing, introduced in evidence, to defendant for insur-
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ance of his granary, barn, and grain therein, described in
petition, among other property in said application described,
giving therefor his note for $16, and premium contract for
$18, and that on January 10, 1889, defendant issued to
plaintiff the policy introduced in evidence, insuring said
granary and stable at $500, and grain therein for $200, for
five years from January 24, 1889; that said property was
totally destroyed by fire, without any fault or neglect of
plaintiff, November 11, 1889, and that said property so
destroyed was of the value of $700 and covered by said
policy at time of said loss; that plaintiff duly notified
defendant of said loss and that no part of said loss has
been paid; that three assessments were made on said
premium contract of $48, to wit, March, June, and Sep-
tember, 1889, respectively, and no part thereof was paid
by plaintiff, and all were due at time of said loss; that
after said loss plaintiff offered to pay the same, which
defendant declined and refused to receive; that said policy
provides that thirty days after date of notice of any assess-
ment it shall lapse and cease to be in force; that last part
of said application and contract of insurance provides as
follows: ‘This contract may be canceled at the request of
the assured by paying all assessments up to date of such
request, together with $2 extra as a cancellation fee, and
the surrender of membership certificate to the company.
This company reserves the right to cancel this contract by
giving notice of same and returning premium contract or
pledge to member.’

“Court also finds that defendant never returned or of-
fered to return to plaintiff his $16 note and premium con-
tract of $48, or either of them, nor did said defendant
cancel said policy or notify said plaintiff of any intention
to do so. Court further finds defendant is entitled to a
credit of $ , principal and interest on the three assess-
ments unpaid by plaintiff.

“From last clause in sec. 3, secs. 17, 18, and 42, ch.
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43, Statutes Nebraska; vol. 11, Encyclopzdia of Law, p.
342; No. 7, p. 336, No. 2 and p. 308, No. 5, and in par-
ticular cases cited in said numbers or sections, 26 Ia., 10;
59 N. Y., 521; 34 N. W. Rep., 151; 18 Id., 749; 39 Wis,,
120, last part of the case, 16 Neb., and cases cited on p.
406; 15 Id., 494; 18 Id,, 501, the court do find in law
the defendant’s continuation to make assessments against
plaintiff and notice to pay same, thereby recognized said
policy and waived the forfeiture of the same, even if it
lapsed by failure to pay said assessments, and continued it
in force.

“The court further finds their retention of plaintiff’s $16
note and $48 premium contract and making three assess-
ments thereon, and notice to pay same, in law waived any
lapse of said policy, and that their failure to return to
plaintiff his said note and contract and cancel said policy,
and notify plaintiff of the same, renders the defendant lia-
ble in this case. _

«Tt is therefore ordered by the court that said policy be
not reformed but remain in full furce as issued, and it is
also considered and adjudged that the said plaintiff have
and recover of and from said defendant $695, and his costs
herein expended, taxed at $——"

Section 17 of chap. 43, Comp. Stats. of 1887, is as fol-
lows: “All notes deposited with any mutual insurance
company, at the time of its organization, as provided for in
section 3 hereof, shall remain as security for all losses and
claims, until the accumulation of the profits invested as
required by the sixth section of this act shall equal the
amount of cash capital required to be possessed by stock
companies organized under this act, the liability of each
note decreasing proportionately as the profits are accumu-
lated; but any note which may have been deposited with
any mutual insurance company subsequent to its organi-
zation, in addition to the cash premiums, or any insurance
effected with such company may, at the expiration of the
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time of such insurance, or upon the cancellation by the
company of the policy, be relinquished and given up to
the maker thereof, or his legal representatives, upon his,
paying his proportion of losses and expenses which may
have accrued thereon during such term. The directors or
trustees of any such company shall have the right to deter-
mine the amount of the note to be given, in addition to
the cash premiums, by any person insured in such com-
"pdny, and every person effecting insurance in any mutual
company, and also their heirs, executors, administrators,
and assigns continuing to be so insured, shall thereby be-
come members of said company during the period of in-
surance, and shall be bound to pay for losses and such nec-
essary expense as aforesaid accruing to said company, in
proportion to the amount of his or their deposit note or
notes; Provided, That any person insured in any mutual
company, except in the case of notes required by this act
to be deposited at the time of its organization, may at any
time return the policy of cancellation, and upon payment
of the amount due at such time upon his premium note,.
shall be discharged from further liability thereon.”

“Sec. 18. The directors shall, as often as they deem
necessary, after receiving notice of any loss or damage, set-
tle and determine the sums to be paid by the several mem-
bers thereof, as their respective portions of such loss, and
publish the same in such manner as they shall deem proper,
or the by-laws shall have prescribed ; but the sum to be
paid by each member shall always be in proportion to the
original amount of his deposit note or notes, and shall be
paid to the officers of the company within thirty days after
the publication of said notice; and if any member shall,
for the space of ‘thirty days after personal demand, or by
letter, for payment shall have been made, neglect, or
refuse to pay the sum assessed upon him as his proportion
of any loss aforesaid, the directors may sue for and recover

the whole amount of his deposit note or notes, with costs
40
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of suit; but execution shall issue for assessments and costs
as they accrue only, and every such execution shall be ac-
accompanied by a list of losses for which the assessment
was made ; if the whole amount of deposit notes shall be
insufficient to pay the loss occasioned, the sufferers insured
by the said company shall receive, toward making good
their respective losses, a proportionate share of the whole
amount of said notes, according to the sums to them re-
spectively insured, but no member shall ever be required to
pay for any loss more than the whole amount of his deposit
note or notes.”

Section 3 requires the certificate of a justice of the peace,
notary public, or clerk of the district court to accompany
each note received from a person insured, certifying that in
the opinion of such officer the person making the same is
pecuniarily good and responsible for the same in property
not exempt from execution by the laws of the state, ete.

By section 18, where an assessment has been made and is
not paid to the officers of the company within thirty days
after the publication of notice, and after thirty days from
personal demand or by letter, neglect, or refuse to pay his
assessment, the company may sue for and recover the
whole amount of his deposit note with costs of suit, and
executions shall thereupon be issued on said judgment from
time to time as assessments are made for losses. That is
the mode provided by law for collecting delinquent assess-
ments and should have been followed in this instance. In
addition to this no forfeiture was declared and the com-
pany treated the contract as continuing. Upon the whole
case the judgment is supported by the clear weight of evi-
dence and is

A FFIRMED,

THE other judges concur.
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StaTE BANK OoF WiLcox v. F. G. WILKIE,

(FILED NoOVEMBER 2, 1892.]

1. Negotiable Instruments: AcTioON oN DRAFT: PROOF OF
ACCEPTANCE. An action was brought upon two drafts which it
was claimed one W. had nccepted. This he denied. The proof
tended to show that the alleged acceptance had been obtained,
if at all, January 14, 1890, about 7 P. M., by one H., a stranger;
that W. had then signed a property statement for an alleged
hydro-carbon burner, which H. professed to be abont to farnish
to him. W, also signed two contracts. He denied that the sig-
natures to the acceptance were his, and the jury having found
that he did pot sign the same, held, that the verdict conformed
to the proof.

: BoNA FIDE PURCHASERS: EVIDENCE. On the
night of January 14, 1890, H., a stranger, took the alleged drafts
above described and indorsed the same and delivered them in
the night season to one Wheeler, and therenpon left the county.
‘Wheeler soon aiter, 9 A. M. next morning, took the drafts to a
bank and had them discounted for four-fifths of their face value,
The alleged acceptor lived less than three miles from the bank
and apparently was solvent, yet no inquiry was made of him,
nor any one having knowledge of the matter in regard to the
drafts. Held, That these facts were proper to be submitted to
the jury in determining the question of good faith of the pur-
chaser.

2.

ERROR to the district court for Phelps county. Tried
below before GasLiy, J.

C.-C. Flansburg, for plaintiff in error.

8. A. Dravo, Leese & Stewart, and Dilworth, Smith &
Dilworth, contra.

MaxweoL, Ca. J.

The causes of action are set forth in this case as follows :

“Plaintiff states that it is a corporation duly organized
under the laws of Nebraska. Its first cause of action is
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founded upon a written instrument made and executed by
defendant in the words and figures following :

“¢«'Wrircox, NEB., January 14, 1890.

«June 1st after date pay to the order of Thomas Hall
$500 with exchange, and eight per cent interest from date
if not paid when due. Value received and charge to the
account of HaLu & Co,,

“¢By Tros. E. HALL.

««To F. G. Wilkie, Wilcox, Nebraska.’

“That on the back of said instrument appeared the
following indorsement :

«:To indemnify on acceptance I hereby certify that I
own in my own name 320 acres of land in sections 26 and
35, T. 5, R. 17, county of Phelps and state of Nebraska,
worth $8,000 above incumbrance; personal property, chat-
tels, and merchandise, $3,000 above incumbrance.

¢«¢Dated Wilcox, Neb., January 14, 1890.

“«F. G. WILKIE.
¢«¢Thos. E. HALL.

«¢H. H. WHEELER.'

¢ That on the 14th day of January, 1890, said Thomas
E. Hall indorsed his name thereon and sold the same for a
valuable consideration to H. H. Wheeler, who, on the 15th
day of January, 1890, indorsed his name on the back of
said instrument and sold the same to the plaintiff herein
for a valuable consideration, and plaintiff is now the owner
and holder thereof.

«That no part thereof has been paid, and there will be
due on the said instrument from said defendant to plaintift
on the 1st day of June, 1890, the sum of $500.

¢ Second cause of action:

«That on the said 14th day of January, 1890, the said
defendant made, executed, and delivered his certain instru-
ment in writing, in words and figures following :

“ ¢ Wircox, NEB., January 14, 1890.
«¢Qctober 1st after date pay to the order of Thomas E.
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Hall $500 with exchange, and eight per cent interest from
date if not paid when due. Value received, and charge to
the account of : HaiwL & Co.
“¢By Tuos. E. HALL,
“¢To F. G. Wilkie, Wilcox, Neb.” -

“That on the back of said instrument appeared the fol-
lowing indorsement :

“‘To indemnify on acceptance T hereby certify that I
‘own in my own name 320 acres of land in sections 26 and
34, T. 5, R. 17, county of Phelps and state of Nebraska,
worth $8,000-above incumbrance ; personal property, chat-
tels, and merchandise, $3,000 above incumbrance.

+ “¢Dated Wilcox, Neb., January 14, 1890.

: “¢F. G. WILKIE.
“<ThHos. E. HaLL.

“¢H. H. WHEELER.

“ That no part of said instrument or the amount therein
expressed has becn paid, and there will be due thereon
from said defendant to plaintiff on the 1st day of October,
1890, the sum of $500; plaintiff having purchased the
same for a valuable consideration of the said H. H. Wheeler
on January 15, 1890, or in the usual course of business,
without any notice of any defense, and said H. H, Wheeler
purchased said instrument of said Thomas E. Hall on the
15th day of January, 1890, for a valuable consideration.

“Plaintiff therefore prays for a judgment against said
defendant for the amounts and at the times in his petition
set out, and for such other relief as may be just in the
premises.”

The answer is a general denial.

On the trial of the cause the jury returned a verdict for
the defendant, upon which judgment was rendered.

The principal objection is that the verdict is against the
weight of evidence. The testimony tends to show that the
defendant resides from two and a half to three miles from
Wilcox; that about 7 P. M. on the 14th of January, 1890,
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a person calling himself Thomas E. Hall went to the de-
fendant’s residence and made some arrangement to furnish
him an alleged carbon hydrogen burner, and apparently
pretended to employ him as agent in that locality for the
alleged burner.

The issues being restricted the exact nature of the con-
tract does not appear, but this much is clear that Hall was
to furnish one or more allcged burners to the defendant,
and required a property statem:nt, which the defendant
made as follows:

“To indemnify on acceptance I hereby certify that I
own in my own name 320 acres of land in sections 26 and
34, Tp. 5, R. 17, county of Phelps and state of Nebraska,
worth $8,000 above incumbrance; personal property, chat-
tels and merchandise, $3,000 above incumbrance.

“Dated Wilcox, Neb., January 14, 1890.

“F. G. WiLkIE.”

On the other side is a draft in regular form, apparently
filled out and signed by Hall by using an indelible pencil,
while Wilkie’s name purports to have been signed in ink.
Wilkie denies the acceptance absolutely.

The proof tends to show that he owed Hall nothing and
hence had no occasion to give him one or more drafts; that
Hall came to Wilcox on the night of the 14th of January,
1890, after leaving the residence of the defendant, and
called upon one Wheeler, the agent at Wilcox of the K,
C. & O. R. R. It does not appear whether there had been
any previous arrangement between these parties or not, but
Wheeler very readily made an arrangement with Hall by
which the drafts were indorsed by Hall that night and de-
livered to Wheeler.

In the morning, almost immediately after the bank
opened, Wheeler went to the bank and offered to sell the
drafts for a large discount. The drawer was a stranger,
comparatively unknown to the bank or any of its officers.
The alleged acceptor seems to have been possessed of con-



L]
Vor. 35] SEPTEMBER TERM, 1892. 583

Wedgwood v. Withers,

siderable property, so that the drafts if genuine were worth
their face, yet these were alleged to have been bought of
Wheeler after a few minutes’, not to exceed twenty minutes,
conversation, for the sum of $800, without inquiry of the
alleged acceptor.

It is very evident from the testimony that the man
traveling under the name of Hall is engaged in disreputa-
ble business, worse, if possible, than larceny, and one who
purchases paper from such a person under suspicious cir-
cumstances, need not be surprised if he finds that the man
who has no scruples as to the means he uses to obtain a
signature to a paper which afterwards turns up as a nego-
tiable instrument, will have no compunctions of conscience
to prevent his tracing or otherwise copying the name thus
obtained.

The proper place for men of the Hall order is the peni-
tentiary, and the proper prosecuting officers should see that
the law is enforced.

The testimony fails to establish the acceptance by the
defendant, and also good faith on the part of the plaintiff
inerror. No objection is made to the instructions. The
judgment is right and is

AFFIRMED,

THE other judges concur.

E. A. WepawooDp, SHERIFF, V. A. B, WITHERS ET AL,
[FILED NOVEMBER 2, 1892.]

Replevin: THE EVIDENCE in this case examined and considered,
and held insufficient to support the verdict of the jury.

ERRoR to the district court for Hall county. Tried
below before HARRISON, J.
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Thummel & Platt, Abbott & Caldwell, and A. W. Agee,
for plaintiff in error.

Thompson Bros., and Montgomery & Montgomery, contra.

. Norvar, J. - -~ .

This suit was instituted in the court below by the de-
fendants in error to recover the possession of a stock of dry
goods, boots, shoes, hats, caps, and other merchandise, which
had been seized by the plaintiff in error, as sheriff of Hall
county, to satisfy certain executions issued upon judgments
renderéd against Jesse H. Withers and Gustavus Kolls.
There was a trial to a jury, with verdict and judgment in
favor of plaintiffs below.

But a single question is presented for our con51de1at10n
and that is: Does the evidence sustain the verdict? It is
insisted that the goods levied upon by the sheriff, which
are in controversy in this action, were purchased by, and
belonged to, the defendants in error. It is undisputed
that on the 16th day of February, 1889, the said Jesse H.
Withers and Gustavus Kolls were engaged in the mercan-
tile business in Grand Island under the firm name and
style of Withers & Kolls, and were then indebted to
wholesale houses and others in sums aggregating more than
$18,000. On said date their stock of goods, which was
covered by insurance, was destroyed by fire. Shortly
thereafter they made settlement with the insurance compa-
nies, and received over $13,000 in cash. Subsequent to
the loss,.but prior to its adjustment, they wrote to.their
creditors saying that they would pay as soon as the insur-
ance companies adjusted their loss but as soon as they had
effected a settlement with the insurance companies and
received the money from them, so that it was beyond the
reach of creditors, they sent to their various creditors a
proposition offering to pay fifty cents on the dollar of their
indebtedness, in full settlement. "Some of the creditors
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‘accepted the proposition, while others commenced attach-
ment proceedings, and others still obtained judgments on
their claims and had executions issued. To the creditors
who declined to accept the terms of settlement proposed,
they 'have refused to pay anything.

It also appears that said Jesse H. Withers and Gustavus
Kolls on April 10, 1889, procired their wives, the de-
fendants in error, to file a certificate of copartnership. A
new stock of goods was purchased, and on the 20th day of
the same month business was resumed at the old stand
under the old firm name of Withers & Kolls. The hus-
bands had exclusive control and management thereof the
same as before the fire. They took goods from the store
for their own use without charging themselves therewith.
They did not keep any account of the moneys which were
taken from the store and used by either of them, nor have
they ever rendered an account of the business to their
wives, * The defendants in error had no money, yet the
record shows several hundred dollars were paid in cash on
the goods at the time the same were purchased. A perti-
nent inquiry—who furnished the money? The proofs
disclose that of the $13,000 received from the insurance
companies only about $9,000 was paid to the creditors of
the old firm of Withers & Kolls, and the remaining $4,000
they failed to account for, although repeatedly requested so
to do when upon the witness stand. A fair inference from
the testimony 'is that the fitst cash payment on the goods
was made out of moneys réceived from the insurance com-
panies, and all others were made from the proceeds of the
sale of goods or moneys borrowed. Tt is certain that the
first payment on the stock was not derived from the $2,500
borrowed from one of the banks in Grand Island, as
claimed by defendants in error, for the reason the same
was paid several days prior to the making of the loan. As
to this loan, it was negotiated by Jesse H. Withers and
Gustavus Kolls, each signing his wife’s name to the note
given therefor.
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It is suggested that the payment of the goods, which were
purchased on credit after the fire, was secured by mortgage
on the separate properties of the wives. While it is true
for the purpose of obtaining goods on credit from Kerken-
dall, Jones & Co., and Samuel C. Davis, a mortgage was
given upon two pieces of real estate in Grand Island to
Charles A. Coe as trustee for said parties, yet the evidence
is undisputed that on and prior to December 24, 1887, one
of these tracts belonged to Jesse H. Withers, and the other
was owned by Gustavus Kolls ; that Withers, without any
consideration therefor, made a deed to his tract directly to
his wife, which deed purports to have been executed on
December 24, 1887, and a deed bearing the same date was
executed by Kolls, without consideration, for the premises
belonging to him, to Mrs. Kolls. Neither of these con-
veyances was placed upon record until after the fire and
about the time the alleged new partnership was formed.
While the real estate thus conveyed was exempt, and not
subject to fraudulent alienation, the same being the home-
steads of the parties, the proofs satisfy us that the placing
of these transfers upon record and the making of the mort-
gage to Coe were parts of the scheme devised by the hus-
bands to enable them to resume business in the name of
their wives, without paying the creditors of the old firm of
Withers & Kolls who had declined to compromise their
claims for fifty cents on thedollar. After a careful consid-
eration of the evidence we have reached the conclusion that
it fails to support the finding of the jury. The judgment
is reversed and the cause remanded.

REVERSED AND REMANDED,

THE other judges concur.
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Mary H. RUPERT ET AL. V. PETER PENNER ET AL.

[

-

5.

[FILED NoVEMBER 2, 1892.]

Ejectment: ApMissioN oF EVIDENCE : DISCRETION OF TRIAL

CoURT. Permitting the introduction in evidence of records of
deeds duly recorded, for the purpose of proving title to real estate
in an action in ejectment, instead of requiring the production of
the original deeds, rests largely in the discretion of the trial
court, and its ruling thereon will be regarded as conclusive un-
less there has been an abuse of discretion.

: SUFFICIENCY OF OBJECTION. The admission of
a deed in evidence was objected to at the time by the adverse
party s incompetent, immaterial, and irrelevant. Held, That
the objection was not specific enough to reach defects in the exe-
cution of the instrument, as that it was not witnessed.

Evidence: OBsecrioNs: WAIVER. Ordinarily objections to the

admission of testimony not made when offered are waived and
cannot be urged for the first time on appeal to this court.

Deed: DESCRIPTION OF REAL ESTATE. Real estate is suffi-

ciently described in a conveyance when the deed refers for iden-
tification to another deed specifically mentioned therein, which
contains an accurate description of the property sold.

: IDENTITY OF GRANTOR. In the body of a deed and in
the certificate of acknowledgment the grantor was correctly
described as Archibald T. Fion. The deed was signed as Arch.
T. Finn. The certificate of acknowledgment identified the
party mentioned as grantor as known to the officer to be the per-
son whose name is affixed to the instrument and who executed
the same. Held, That it sufficiently appeared that ‘‘Archibald
T.” and “Arch. T.”” were one and the same person.

: IDENTITY OF THE NAME of a grantor or grantee is prima
facie evidence of identity of the person.

Conveyance of Real Estate: CoNSTRUCTION OF INSTRU-

MENT. Under the provisions of section 53, chapter 73, Compiled
Statutes, in construing an instrument conveying real estate,
when by any reasonable interpretation the granting clause and
the habendum can be reconciled, effect must be given both.

. The premises of a deed were, “ do hereby grant, sell
and convey unto J. P. C.”” The habendum clause was “to have
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and to hold said premises with the appurtenances unto the said
J. P. C. for and during the term of his natural life, and at his
decease the same shall descend in equai shares to his éhildren,’ ’

naming them. Held, That the deed conveyed a life estate to J.
P. C. with remamder to his children therein mentioned.

ERROR to the dlstnct court for Doug]as county Tried
below before DOANE J.

Q

Savage, Morris & Davis, for plaintiffs in error.
Mahoney, Minahan & Smith, contra.

NorvaArL, J.

 This is a suit in ejectment brought in the court below by
Mary H. Rupert, Sarah A. Burchmore, Thomas B. Cleve-
land, Sophia Cleveland, John B. Cleveland, Clara H.
Cleveland Grace. M. Cleveland, and Grant W. Cleveland,
the plaintiffs in error, to recover certain real estate 51tuated
in the city of Omaha.

A jury was selected to try the cause, but,.after the testi-
mony was closed, by agreement of parties the question of
title was submitted to the court, who found for the defend-
ants, and judgment was entered dismissing the action.
~ Plaintiffs claim title from the United States through
numerous conveyances, the following being their.chain of
title to the premises: United States to Preston Reeves,
patent, dated May 1, 1860, recorded January 5, 1861;
Preston Reeves and w1fe to Jesse Lowe, mayor of the clty
of Omaha, warranty deed, dated October 31, 1857, recorded
November 2, 1857; Jesse Lowe, mayor, etc., to Thomas
B. Cuming, deed conveying the undivided one-ha]f of the
premises, dated October 31, 1857, recorded November 2,
1857; Charlotte Cuming, w1d0w of Frank H. Cummg,
deceased, May Cuming, Francis Cuming, Anne Cuming,
Emily Cuming, and Caroline Large, sisters of said Thomas
B. Cuming, to Margaretta C. Cuming, quitclaim deed,
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dated August 22, 1864, recorded December 2, 1864;.
Jesse Liowe, mayor, etc., to Archibald T. Finn and Charles
Bridge, deed to undivided one-half, dated October 31,
1857, recorded November 2, 1857; Charles DBridge to
Archibald T. Finu, deed, dated April 29, 1861, recorded
May 14, 1861; Margaretta C. Cuming to George Arm-
strong, deed, dated December 1, 1864, recorded December
2, 1864; Archibald T. Finn to George Armstrong, deed,
dated September 27, 1862, recorded December 6, 1864;
George Armstrong to Mason L. Derwin, deed, dated Sep-
tember 19, 1872, recorded same date; Mason L. Derwin to
Moses Hotaling, warranty deed, dated December 14, 1867,
recorded December 20, 1867; warranty deed from Moses
Hotaling and Ellen M., his wife, to John P. Cleveland for
life, with remainder to his children, the plaintiffs herein,
bearing date September 13, 1877, and filed for record the
next day.

It appears from the evidence that said John P. Cleve-
land died in 1886, and that Mary H. Cleveland and Sarah
A. Cleveland, mentioned in the deed last referred to, have
since married, the former to Louis Rupert, and the latter to
one Burchmore, .

The record shows that John P. Cleveland and wife mort-
gaged the premises sought to be recovered in this action on
the 8th day of January, 1880, to-Charles C. Housel to
secure the payment of $150; that subsequently said mort-

' gage was foreclosed, the property sold under the dceree to
said Housel, and, by direction of the court, Wallace R.
Bartlett, as special master commissioner, executed a deed to
Housel covering said premises. On the 5th day of No-
vember, 1883, said Charles C. Housel, with his wife, Myra
J., executed and delivered a warranty deed of the property
to the defendant, Peter Penner, which was duly placed
upon record. )

Numerous objections are urged by defendants to certain
deeds in plaintiffs’ chain of title, and defendants further in-




590 NEBRASKA REPORTS. [Vor. 36

Rupert v. Penner,

sist that the deed of Moses Hotaling and wife conveyed the
fee to John P. Cleveland, instead of a life estate to him,
with remainder to plaintiffs,

The plaintiffs, for the purpose of showing the devolu-
tion of title, introduced in evidence, over defendants’ objec-
tions, record copies of the deeds, instead of the originals.
Defendants contend with much earnestness that the proper
foundation for the introduction of secondary evidence of
the conveyances was not laid, and, although the records-
were admitted, the trial court ought to have excluded the
same in reaching a conclusion, and therefore it will be pre-
sumed to have done so.

Section 13 of chapter 73 of the Compiled Statutes of
1891, among other things, provides that *the record of a
deed duly recorded, or a transcript thereof duly certified,
may also be read in evidence with the like force and effect
as the original deed, whenever, by the party’s oath or other-
wise, the original is known to be lost, or not belonging to
the party wishing to use the same, nor within his control.”

It appears from the testimony of Mrs. Cleveland that
she was the wife of John P. Cleveland and was residing
with him at the time of his death ; that he kept his papers
in his desk at his home, where she made diligent search
for the deeds, but was unable to find either of them, and
that none of the original deeds constituting plaintiffs’ chain
of title were in her possession or under her control. True,
Mrs. Cleveland is not a party plaintiff in her own right,
yet she is the natural guardian of and appears and prose-
cutes the suit as the next friend for the minor plaintiffs.

In view of the statutory provisions and the construction
placed thereon by this court, we are of the opinion that
sufficient foundation was laid for the introduction of the
record of conveyances. The question of admitting in evi-
dence records of deeds and other instruments duly recorded,
instead of requiring the production of originals, rests
largely in the discretion of the trial court. There was no
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abuse of discretion in this case in admitting secondary evi-
dence. The deed to John P. Cleveland and the plaintiffs
embraces only a portion of the lands described in the deeds
to which objections are made; therefore, the record of such
deeds was admissible in evidence without laying any
foundation therefor, as there is no presumption that the
originals were ever in plaintiffs’ possession. (Delaney v.
Errickson, 10 Neb., 492; Hapgood Plow Co. v. Martin,
16 1d., 27; F., E. & M. V. R. Co.v. Marley,25 Id., 138 ;
Buck v. Gage, 27 1d., 306.) .
The point is made that the deed from Jesse Lowe, mayor,
to Finn and Bridge was incompetent to show a transfer of
title from the grantor to the grantees therein named, be-
cause the same is not witnessed ; therefore it should not
have been admitted by the trial court, and hence must now
be disregarded. A sufficient answer to this contention is
that no such objection was urged in the court below. The
record shows that when the deed, or rather the record
thereof, was offered in evidence the defendants objected to
its introduction, as being incompetent, immaterial, and
irrelevant. This objection is too general to reach the de-
fect now insisted upon. (Gregory v. Langdon, 11 Neb.,
166.) Had the ground of the defendants’ objection to the
deed been that it was not witnessed, its admission in evi-
dence would have been improper. While this is true, it
by no means follows that, since the deed was admitted with-
out such objection being made, the court would be justified
in rejecting the same when it comes to weigh the testimony.
The cases of Enyeart v. Davis, 17 Neb., 228, and Wil-
lard v. Foster, 24 1d., 213, cited in brief of defendants,
are inapplicable. No such a question as we are now con-
sidering was therein decided. These decisions affirm the
doctrine, which has been repeatedly recognized and applied
by this court, that error will not lie for the admission of
irrelevant testimony in a cause tried to a court withont a
jury. The reason for the rule is well stated in Willurd v.
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Foster, thus: “The court must necessarily have an oppor-
tunity to examine each article of evidence offered, even for .
the purpose of rejecting it; and so the duty of acting and
deciding the cause, upon the legal and relevant evidence
selected from the mass that may have been introduced, may
be as well discharged by the court upon the final consider-
ation of the cause, as to pause in the course of trial to pass.
upon the admissibility of the several matters offered in
evidence.” In causes tried without the intervention of a
jury, the court must base its decision solely upon the mate-
rial and relevant testimony, and as the court is presumed
to have considered none other, the admission of irrelevant
testimony could not prejudice the party complaining of its
introduction. But neither of the cases cited by counsel is
authority for holding that a court, after admitting relevant
and material testimony, may disregard the same because it
was inadmissible, for the reason no foundation had been
laid, or because of some other ground which properly might
have been made, but which was not urged. No good rea-
son has been suggested why the rule for which defendants
contend should be adopted. It certainly would not aid in
the administration of justice. Under such a rule, objections
to testimony would be unnecessary, but the court would be
compelled to regard all objections which could properly
be made, but which were not insisted upon when the testi-
mony was received. Ordinarily, in a case tried to a jury,
objections not made to testimony when offered are waived,
and we think the same rule should obtain where the trial
is to the court. ‘

The deed from Reeves to Lowe shows that the convey-
ance was made to the grantee as mayor of Omaha, and to
his successors in office, in trust to convey the tract therein
described, which includes the premises involved in this law-
suit, to the several owners and occupants. It is objected
that it is not shown that Finn and Bridge were beneficia-
ries under the trust, therefore the deed from Lowe to them
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was not competent. The legal presumption, in the ab-
sence of any evidence upon the subject, is that Finn and
Bridge were entitled to the deed under the terms of the
trust, and that the trust was properly executed. (Tecumseh
Town Site Case, 3 Neb., 267.)

It is urged that the deed from Bridge to Finn is void
for want of certainty in the description therein contained,
which reads: ‘“All and singular that certain piece or parcel
of land situated and being within the corporate limits of the
city of Omaha, in the county of Douglas, and territory of
Nebraska, it being an undivided quarter section, number
sixteen (16), known and designated on Byers’ map of the
city of Omaha as Bridge and Cummings tract, the said
land is the same as conveyed by deed to Archibald T. Finn
and Charles Bridge, now on record in the recorder’s office
in the city of Omaha, containing forty acres, more or less,”
The precise quarter of section 16 intended to be conveyed
is not stated, nor is the township and range mentioned;
therefore the description is so defective and imperfect that
nothing passed by that alone; yet the location of the prop-
erty is definitely fixed and made certain by that part of
the deed which refers to Byers’ map of the city of Omaha
and to the deed to Finn and Bridge. The deed from
Bridge to Finn identifies the property as being the same
as is designated in the Byers map as Bridge and Cum-
mings tract, and as the same land conveyed by the deed to
Archibald T. Finn and Charles Bridge, then on rccord, in
which the property is described as the “ undivided one-half
of the southeast quarter of section sixteen (16), in township
number fifteen (15) north, of range thirteen east; of the 6th
principal meridian.” Taking these two deeds together
there is no uncertainty as to the property intended to be
conveyed. (Caldwell v. Center, 30 Cal., 539; Coats v. Taft,
12 Wis., 389*; Newman v. Tymeson, 13 Wis., 172; Nelson
v. Broadhack, 44 Mo., 596.)

But even if the property was not sufficiently identified,

41
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the judgment could not stand. Independent of the con-
veyance from Bridge to Finn, the latter was the owner of
the undivided fourth of the tract in dispute by virtue of
the deed from Lowe to Finn and Bridge, and if plaintiffs
only obtained title to the undivided one-fourth, they would
still be entitled to maintain the action. '

It is insisted that the record does not show that Archi-
bald T. Finn has ever parted with his title. This conten-
tion is based upon the fact that in the body of the deed
from Finn to George Armstrong, the grantor is designated
as Archibald T. Finn, while the signature to the convey-
ance is Arch. T. Finn. In the certificate of acknowledg-
ment the name of the grantor is written the same as in the
body of the deed, the officer taking the acknowledgment
certifying that “personally came Archibald T. Finn, per-
sonally to me known to be the identical person whose name
is affixed to the above deed as grantor, and acknowledged the
instrument to be his voluntary act and deed.” This was.
sufficient to show that the grantor described in the deed
and the person who signed and acknowledged the instru-
ment were one and the same person. It is obvious that
Arch. was intended as an abbreviation of Archibald, there-
fore there is no contradiction between the certificate of
acknowledgment and the deed. It frequently occurs in
transferring lands that the grantor in making a deed signs
either his initials or the abbreviation of his given name,
although the Christian name is stated in full, both in the
body of the deed and in the certificate of acknowledgment,
yet the instrument would not be inadmissible in evidence
for that reason alone, where from an examination thereof
it clearly appears that the same was signed and acknowl-
edged by the grantor. This doctrine is well supported by
the adjudicated cases. ’ :

In Lyon v. Kain, 36 Ill, 362, the grantors were cor-
rectly described in the body of the conveyance and in
the acknowledgment as Samuel B. Postley and Abraham
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B. Kain, while the deed was signed “S. Brook Postley”
and “A. Boudoin Kain.” It was held that as the officer
taking the acknowledgment certified that he knew them to
be the identical persons named in the deed as makers
thereof, the identity of the grautors with' the persons -
signing was sufficiently established to entitle the instru-
ment to be received in evidence without other proof.
Walker, C. J., in delivering the opinion of the court, ob-
serves: “ When it is remembered that the law requires the
officer to be personally acquainted with the grantor, or to
have his identity proved, before he receives the acknowledg-
ment, we can perceive no irregularity in the execution of
this conveyance. The identity of the grantor, and not the
person who merely signs the deed, must be established be-
fore the officer can act. His identity is a fact that the
officer must know, or have proved, before he is authorized
to grant his certificate, and when he has found and certified
that fact, it is binding until rebutted. There is no evi-
dence in this record attacking the truth of these certifi-
cates, and they must in this particular be held sufficient.
The party executing any instrument may adopt any name,
and he will be bound by its execution. If not his real
name, his identity with the execution must be proved, and
we think it has been done in this case,”

In Grand Tower Mfg. Co.v. Gill, 111 Ill., 541, one of
the grantors was named in the body of the conveyance as
well as in the certificate of acknowledgment as “Robert P.
McClintock,” but the deed was signed “R. Parker Mec-
Clintock.” It was ruled that as the certificate of ac-
knowledgment showed that Robert P. McClintock acknowl-
edged the instrument, it sufficiently appeared that “ Robert
P.” and “R. Parker” were the same person and that the
instrument was properly received in evidence. In this
connection we also refer to the following cases cited in the
brief of plaintiffs: Fenton v. Perkins, 3 Mo., 106 ; Houz v.
Baticen, 68 1d., 87; Middleton v. Findla, 25 Cal., 76.
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None of the cases cited in brief of defendants conflict
with the proposition above stated. The one nearest hold-
ing a coutrary doctrine is Boothroyd v. Engles, 23 Mich.,
21; but a cursory examination shows that it is not really
an authority on the question under consideration. In that
case Hiram Sherman was named as grantor in the body of
the deed and in the acknowledgment, while the instrument
was signed Harmon Sherman. It was held that the defect
was not supplied by the certificate of acknowledgment and
the deed was excluded. Hiram and Harmon are not sim-
ilar, nor is one the abbreviation of the other, The decision
therefore is not in point. _

Another case cited by defendants is Burford v. McClue,
53 Pa. St.,, 431. There R. P. O’Neill was described as
grantor in the deed, and the acknowledgment and convey-
ance were so signed. It was ruled that the deed was not
admissible in evidence to show a conveyance from Pat-
rick O’Neill without evidence of identity, and that without
such proof it would not be presumed that R. P. O’Neill
stood for Rev. Patrick O’Neill. In the case at bar the
certificate of the officer who took the acknowledgment,
established that the grantor described in the deed is the
same person who signed and acknowledged the same,
Parol proof of identity was therefore unnecessary.

We have no doubt that the deed from Finn to George
Armstrong vested in the latter the title to the undivided
one-half of the property in dispute. As to the other
undivided one-half, the record shows that it was conveyed
by Jesse Lowe, mayor, to one Thomas B. Cuming; that
said Thomas B. Cuming died in February or March,
1858, intestate without issue, leaving him surviving, his
widow, Margaretta C. Cuming, his father, Frank H.
Cuming, and his sisters, "Mrs. Large, Mary Cuming,
Charlotte Cuming, Frank Cuming, Emily Cuming, and
Anna Cuming. It is conceded that, under the law
of descent in force at the time of the death of Thomas
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B. Cuming, his undivided one-half of the real estate
descended to his widow, Margaretta C. Cuming, for life,
with remainder to his father, Frank H. The record
discloses that the said Frank H. died in 1862, and that
his widow and children on the 22d day of August, 1864,
executed the deed to said Margaretta C. Cuming, to
which reference has been made. The widow of Thomas
B. Cuming not only acquired by descent a life estate in
the property, but also the remainder by purchase, if the
above mentioned deed bearing date.August 22, 1864,
conveyed to the grantee therein the interest which de-
scended to the father of Thomas B. Cuming. Numerous
objections are urged against this deed, but in our view it
is not important for the purpose of this hearing that we
should stop and determine whether the same are well
founded or not, for it is conceded by both parties that Mar-
garetta C. Cuming, the widow of Thomas B. Cuming,
deceased, who owned a half interest in the property at the
time of his death, is still living, and as the property went
to her during her life, she is still entitled to possession
unless she has conveyed her interest, in which case, the
person owning such interest is entitled to possession while
she lives. ,

But it is urged by defendants that there is no evidence
that Margaretta C. Cuming has parted with her interest.
This contention is not borne out by the record, for, as al-
ready stated, Margaretta C. Cuming conveyed the property
on December 1, 1864, to George Armstrong. A similar
objection is urged against this conveyance as was made to
the deed from Finnto Armstrong, which we have already
discussed ; and for the reasons there stated the objection to
the validity of this deed must be overruled. Tt is signed
M. C. Cuming, but in the body of the deed and the ac-
knowledgment the grantee and the person executing the
instrument is described as Margaretta C. Cuming. This
was sufficient prima facie to establish that M. C. and

o
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Margaretta C. are one and the same, and there is no evi-
dence in the record to the contrary.

It is said there is nothing in the deed to identify the
grantor with Margaretta C. Cuming, the widow of Thomas
B. Cuming. The failure to recite such fact in the deed
does not invalidate the conveyance. Identity of the name
is sufficient to make a prima facie case of identity of the
person. (2 Phillips, Ev., 508; Maxwell, Pl. & Pr., 612;
Aultman v. Timm, 93 Ind., 158; Stebbins v. Duncan, 108
U. 8., 47; Douglas v. Dakin, 46 Cal., 49; Flournoy v.
Warden, 17 Mo., 436.) It follows that the life estate of
the widow of Thomas B. Cuming vested in George Arm-
strong, who conveyed the same, with the half interest ob-
tained from Finn, to Mason L. Derwin, and from him the
title passed down through Moses Hotaling to John P.
Cleveland or the plaintiffs, If the latter acquired such
title under said deed, then they are entitled to the pos-
gession of the premises. The determination of this ques-
tion necessitates a construction of the following provisions
of the deed executed by Hotaling and wife:

“ Know all men by these presents, that we, Moses Ho-
taling and Ellen M., his wife, of Washington county,
Neb., for the consideration of one hundred dollars, in hand
paid, do hereby grant, sell, and convey unto John P.

"Cleveland, of Omaha, Nebraska, the following described
real estate in the county of Douglas, state of Nebraska, and
bounded and described as follows:

* * * E * * *

“Together with all the hereditaments and appurtenances
to the same belonging. To haveand to hold said premises,
with the appurtenances, unto the said John P. Cleveland
for and during the term of his natural life, and at his
decease the same shall descend in equal shares to his chil-
dren, Mary H. Cleveland, Sarah A. Cleveland, Thomas B,
Cleveland, Sophia Cleveland, John F. Cleveland, Clara
H. Cleveland, Grace M. Cleveland, and Grant W. Cleve-

0
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land, and to their heirs and assigns. And I, the said
Moses Hotaling, for myself and my heirs, executors, and
administrators, do hereby covenant with the said John P.
Cleveland and his heirs and assigns that I am lawfully
seized of said premises; that they are free from incum-
brance, except the taxes aforesaid ; that I have gaod right
to sell the same, and that I will, and my heirs, executors,
and administrators shall, warrant and defend the same
against the lawful claims and demands of all persons
whomsoever.”

The defendants contend the above deed conveyed to John
P. Cleveland an estate in fee-simple, while plaintiffs, on
the contrary, insist that he took only a life estate with re-
mainder to his children named in the deed, who are the
plaintiffs herein. If it were not for the limitation con-
tained in the habendum clause, the contention of defendants
would be unanswerable, for under our statute the use of
the word heirs in a deed is not indispensable to the convey-
ance of a fee. In this respect the legislature has changed
the common law rule. Where no estate is expressly men-
tioned in the granting clause or premises of a deed it will
be presumed that all the interest of the grantor passed by
the conveyance, unless a contrary intent is clearly manifest
from the language of the entire instrument.

Counsel for defendants claim that the habendum contra-
dicts the granting clause, and they invoke the familiar doc-
trine that when the habendum in a deed is repugnant to the
limitations appearing in the premises, it will not control
the terms of the premises. We do not think this rule is
applicable to the construction of the instrnment under con-
sideration, for the reason that the premises and the haben-
dum are not contradictory. No definite estate is mentioned
in the former, while the latter describes what estate in the
property is conveyed. Such being the case, effect should
be given to the limitations contained in the habendum.
This is in harmony with the provision of section 53, chap-
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ter 73, Compiled Statutes, which provides: “In the con-
struction of every mstrument creating or conveying, or
authorizing or reghiring the creation or conveyance of
any real estate, or interest therein, it shall be the duty of
the courts of justice to carry into effect the true interest (in-
tent) of the parties, so far as such intent can be collected
from the whole instrument, and so far as such intent is
consistent with the rules of law.”

Under the above provision, in construing an instrument
conveying real estate, when by any reasonable interpreta-

_tion the granting or conveying clause and the habendum can
be reconciled, effect must be given both. Applying this
rule to the construction of this deed it is manifest from the
language vsed that it was the intention of the grantor to
convey only a life estate to John P. Cleveland. Argument
could not make it plainer. Why specify that John P.
Cleveland should have and hold the premises for and dur-
ing the term of his natural life, “and at his decease the
same shall descend in equal shares to his children,” naming
them, if it was the intention of the parties that he should
take an estate in fee-simple? Clearly the purpose in using
this lunguage was to limit the estate conveyed to Me.
Cleveland to a life estate.

A case precisely in point, decided under a statute simi-
lar to ours, is Riggin v. Loe, 72 Ill., 553, in which
the conveyancing clause of the deed granted, bargained,
sold, and conveyed to Eliza McGilton certain described
real estate. The habendum clause, “to have and to hold
the said above granted premises to the said Eliza McGilton
during her natural life, and at her death the same is by
these presents conveyed and confirmed absolutely unto her
husband, Andrew McGilton; * * * and in case
of the death of him, the said husband, Andrew McGil-
ton, before that of her, the said Eliza McGilton, then by
these presents the said afore described real estate is conveyed
and confirmed absolutely unto the heirs at law of him, the
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said Andrew McGilton, subject only to the lawful claims of
her, the said Eliza McGilton.” It was held that there was
no repugnancy between the granting clause and the haben-
dum, and that the deed conveyed a life estate to Eliza Mc-
Gilton, with remainder in fee-simple to Andrew McGilton.
See the following cases cited in plaintiffs’ brief: Tyler v.
Moore, 17 Atl. Rep. [Pa.], 217; Montgomery v. S'urdivant,
14 Cal., 290; Bodinev. Arthur, 14 S. W. Rep.[Ky.], 904;
Bean v. Kenmuir, 86 Mo., 666; Watters v. Bredin, 70 Pa.
St., 237.

It is claimed that the word “children” used in the deed
should be interpreted as a word of limitation and not a
word of purchase; in other words, it should be construed
to mean heirs, and, if so construed, Cleveland tovk a fee-
simple title. While the word “children” is sometimes held
to mean heirs, such a construction is not permissible here,
for the reason that certain specified children of John P.
Cleveland are named in the deed as the persons to whom
the title should pass, thus clearly excluding the inference
that it was the purpose of the parties that the property
should go to the persons who might be his heirs at his
death. We think the word “children,” in the connection
in which it is used, is merely descriptive, being employed
for the purpose of identifying the particular persons named
in the deed as remainder-men.

We think counsel for defendants attach too much im-
portance to the word “deceased,” mentioned in the ha-
bendum clause of the deed. To give the word, in the con-
nection it is employed, its ordinary legal meaning would
be to reject and disregard other parts of the sentence in
which it is found, and ignore the intention of the parties as
gathered from the entire instrument. 'We cannot believe
it was used to denote that the children of John P. Cleveland
were to take by inheritance and not as purchasers. Had
such been the intention of the grantor, it is not reasonable
to suppose the names of those who were to acquire the es-
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tate on the death -of John P. Cleveland, would have been
mentioned, for at that time they might not be living, and
other children might have been born to him after the
making of the deed, who might be heirs at his death. (Den-
nett v. Dennett, 40 N. H., 498; Ballentine v. Wood, 42 N.
J. Eq., 558 ; Halstead v. Hall 60 Md., 213; Hodges v.
Fleetwood, 102 N. Car., 122; Tyler . Moore, 17 Atl. Rep.
[Pa.], 216.)
Our conclusion is that only a life estate vested in
John P. Cleveland, which passed by the mortgage fore-
closure proceedings to Housel, and by conveyance from
him to the defendant Penner. This brings us to the con-
sideration of the question whether or not the said John P.
Cleveland is dead. If alive, plaintiffs would not be entitled
to the possession of the property until after his death.
Mrs. S. S. Cleveland, who was sworn on the part of the
plaintiffs, testified on that branch of the case as follows :
Q. You were the wife of John P. Cleveland, were you
not ?
Yes, sir.’
Is he living?
No, sir.
. When did he die?
Three years ago.
. Where did hedie?
At Kansas City.
You were living with him at the time?
Yes, sir.
* * *® * * » *

POPOPOPLOPF

Cross-examination :
Q. You say Mr. Cleveland died in 1886?
A. Yes, sir; three years ago.
* * * * * * *
The witness further testified that plaintiffs are her chil-
dren; that after the death of her husband she made an
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ineffectual search in the place where he usually kept his
papers for the deeds to the property in controversy.

The objection that the death of John P. Cleveland, who
took the. life estate, is not proven, is technical, and without
merit. It is based upon the fact that in the question pro-
pounded to Mrs. Cleveland relating to her husband’s death,
the middle letter of his name is written “ B.” instead of
“P.” An examination of the bill of exceptions satisfies us
that it is a clerical error of the official stenographer in
taking down the testimony and transcribing his short-hand
notes of the same. The transcript makes it appear that
the plaintiffs introduced in evidence a deed from-Hotaling
to Jobhn B. Cleveland and a mortgage from John B.
Cleveland to Housel. Yet an examination of the instru-
ments referred to, copies of which are in the record, shows
that in each the middle initial of Mr. Cleveland’s name
is written “P.” To suggest that plaintiffs proved the
death of a person who was never connected with the prop-
erty in any manner and searched among his papers for
the deeds in plaintiffs’ chain of title is to reflect upon the
intel'igence of their counsel without any just grounds there-
for.

Lastly, it is contended that there is- no proof -that
plaintiffs are the persons named in the deed from Hotaling
to Cleveland as remainder-men. The undisputed testi-
mony shows that the witness, Mrs. S. 8. Cleveland, was the
wife of John P. Cleveland, and that plaintiffs . are his
children. The names of all but two correspond exactly
to the names mentioned in the deed, and these two, Mary
H. and Sarah A., it is established beyond controversy, are
sisters of the other plaintiffs, but, as already stated, are
married, respectively, to Rupert and Burchmore. There is
no evidence which in the least casts any suspicion upon the
identity of the plaintiffs with the persons named in the
deed as remainder-men, and the only conclusion we can
draw from the testimony is that such identity is shown.
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The judgment must be reversed and the cause remanded
for further proceedings.

REVERSED #..D REMANDED,

THE other judges concur.

JorN W. JoHNSON ET AL. V. WILLIAM TORPY ET AL.
[FILED NOVEMBER 2, 1892.]

1. Joint Tort Feasors: CONTRIBUTION. Indetermining whether
one joint wrong-doer is entitled to contribution from another the
test is, whether the former knew, at the time of the commission
of the.act for which he has been compelled to respond, that such
act was wrongful.

: INTOXICATING LIQUORS: DAMAGES FOR UN-
LAWFUL SALE. T., a licensed saloon-keeper,sold intoxicating
liquor to R., an habitual drunkard, for which the wife of the
latter recovered judgment against him on his bond. T. having
satisfied said judgment, sued J., another saloon-keeper in the
same village, to enforce contribution on the ground that the lat-
ter had also sold liquor to R. which contril:uted to the injury
for which the wife of the latter had recovered. As the undis-
puted evidence proves that R. was known to be a common or
habitual drankard at and before the sale of the liquor to him,
the presumption is that T. knew when he sold the liquor in
question that he was doing & wrongful and unlawful act and he
is therefore not entitled to contribation from J.

"ERROR to the district court for Johnson county. Tried
below before APPELGET, J.

J. Hall Hitchcock, E. W. Thomas, and 8. P. Davidson

for plaintiffs in error.

D. F. Osgvod, and Tall st & Bryan, contra.
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Posr, J.

This was an action in the district court of Johnson
county to enforce contribution on account of a judgment
against the defendants in error on the bond of Torpy, a
licensed saloon-keeper. It appears from the petition that
said Torpy obtained a license from the village board to sell
liquor in the village of Sterling, and gave bond as required
by law, with the other defendunts in error as sureties, and
that Johnson, the plaintiff in error, was also a licensed
saloon-keeper in said village, having given bond with the
other plaintiffs in error as sureties. It is further alleged
that during the year for which said licenses were issued,
Sarah Rowell commenced an action in the district court of
said county against the plaintiff below, Torpy, on his
bond, the cause of action stated being the sale to her hus-
band, William Rowell, of intoxicating liquors which
caused or contributed to the death of the latter’; that said
action resulted in a judgment against Torpy and sureties
in the sum of $1,000 and costs, which they have fully sat-
isfied, and that the plaintiff in error, Johnson, defendant
below, sold liquor to said Rowell which also contributed to
his death. They accordingly ask judgment for $740, be-
ing the one-half of the amount paid to satisfy the judg-
ment aforesaid, with costs. A trial was had in the district
court which resulted in a verdict and judgment for the
plaintiffs below, whereupon the case was removed to this
court by petition in error. On the part of the plaintiffs in
error it is claimed that under the provisions of our statute
the furnishing of intoxicating liquors must be regarded: ag
a tort and all who participate in it as wrong-doers, between
whom there can be no enforcel contribution, while on the
part of the defendants in error it is contended that the
cause of action against them for the furnishing of liquor to
Rowell was a mere statutory liability for an act not illegal
either at common law or by statute; hence, all who con-
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tributed to his death are as between themselves .jointly
liable therefor. After a careful examination of the record
we have reached the same conclusion as coungel for plaint-
iffs in error, although by a somewhat different course of
reasoning, viz.: From the allegations of the petition of
Mrs. Rowell it is apparent that the said William Rowell
was, at the time the cause of action accrued against defend-
ants in error, a common or habitual drunkard within any
judicial definition of the term. (Com. v. Whitney, 5 Gray
[Mass.],86; Com. v. McNamee, 112 Mass., 286 ; Magahay
v. Magahay, 35 Mich., 210.)

The testimony of witnesses for defendants in error,
which is not contradicted, clearly proves that for several
months last previous to his death, which occurred on the
28th day of August, 1888, said Rowell was in the habit
of drinking to excess; that from the time the license was
issued to Torpy, in the month of May previous, he, Row-
ell, was generally under the influence of liquor when pos-
sessed of the means of procuring it, and that his reputation
was that of a common drunkard.

The sale of intoxicating liquor to acommon or habitual
drunkard is unlawful in a double sense—first, as the ground
for a civil action by one who is'injured thereby; and sec-
ond, a violation of the statute, which imposes upon the
sellers a severe penalty therefor. (See section 10, chapter
50, Compiled Statutes.) In determining whether the right
of contribution exists in favor of one wrong-doer against
another the test is, must the party demanding contribution
be presumed to have known that the act for which he has
been compelled to respond was wrongful? If not, he may
recover against one equally culpable, but otherwise he is
without remedy. (Maxwell, Code Pleading, 64, 172; Jacobs
v. Pollard, 10 Cush. [Mass.], 287; Armstrong Co.v. Clar-
ion Co., 66 Pa. St., 218; Lowell v. R. Co., 23 Pick. [Mass.],
24; Acheson v. Miller, 2 O. 8t., 203; Barley v. Bussing,
28 Conn., 455; Adamson v. Jarvis, 4 Bing. [Eng.], 66.)
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Since the proofs clearly show that Rowell was an habitual
drunkard, within the meaning of the statute, at the time
of the sale to him of the liquors for which his widow
recovered in the action against Torpy, the latter must be
presumed to have known, when he sold such liquor, that
he was doing a wrongful and unlawful act, for which he
was liable to be punished by indictment. Had he been on
trial for a violation of the statute against selling intoxi-
cating liquors to an habitual drunkard, it would not have
been necessary for the state to allege or prove knowledge
by him that the party named in the indictment was an
habitual drunkard; that fact, under our statute, is purely
a matter of defense. (Bishop, Statutory Crimes, sec. 1022.)
As the sale of the liquor by Torpy to Rowell appears from
the evidence to have been wrongful within the knowledge
of the former, the judgment of the district court should
be reversed and the case remanded for further proceedings
therein.

REVERSED AND REMANDED.,

THE other judges concur,

AT1cHISON & NEBRASKA RAILROAD CoMPANY V. A. P.
FornNEY.

[FIiLED NOVEMBER 2, 1892.]

1. Eminent Domain: CONDEMNATION PROCEEDINGS: JUDG-
MENT ON APPEAL FROM AWARD. The judgment of the dis-
trict court on appeal from an award in a condemnation proceed-
ing for right of way is conclusive upon the parties thereto as to
all matters actually litigated therein, and also as to all matters
necessarily within the issues joined, although not formally
litigated.

2. Railroads: RIGHT oF WAY: CONDEMNATION PROCEEDINGS:
DAMAGES. A railroad company built its track along an alley
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and across 8. street in the town of R. at an elevation of twenty
feet above the level of the ground, upon trestle-work, the
benches of the foundation of which rest mostly in the alley,
but extending onto the lots adjacent thereto and in the street,
being about twenty feet apart. It condemned twenty-five feet
of lots 15and 16 in block 5 next to the said alley for right of
way. An appeal was taken from the award of damages to the
district court, where judgment was rendered in favor of F.,the
owner of the lots, Held, That the construction of the track is
a direct injury to the property, for which the owner was entitled
to recover damage in the condemnation proceeding.

: OBSTRUCTION OF STREET: ACTION FOR DaM-
AGES: RES JUDICATA. In a subsequent action by F. against
the railroad company to recover damage for the obstruction of
S. street by said track adjacent to said lots, in the absence of
evidence to the contrary, held, the presumption is that the cause
of action stated in the petition was included in the judgment
in the condemnation proceeding, and is now res judicata.

ERROR to the district court for Richardson county.
Tried below before APPELGET, J.

Marquett & Deweese, and E. W. Thomas, for plaintiff in
error. ‘

John Gagnon, and C. Gillespie, contra.
Posr, J.

This was an action by the defendant in error to recover
for damages on account of the appropriation by plaintiff
in error, defendant below, of a street and alley adjacent to
his property in the town of Rulo, in Richardson county.
It appears from the petition that the defendant in error is
the owner of lots 15 and 16, in block 5, in Rulo proper ;
that said property is situated at the intersection of Stutz-
man and Commercial streets; that Stutzman street runs
east and and west and bounds said lots on the north ; that
Commercial street runs north and south and bounds said
lots on the east, and that an alley extends through said
block from north to south and is the western boundary
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of the lots aforesaid. It is further alleged that a building
situated on lot 16, near the porthwest corner thereof, had
been used by plaintiff below, and his tenants for many
years as a hotel, and that owing to the sloping character
of the ground at that point, the only convenient means of
access to said hotel was through the said alley; that some
time in the summer of 1886 the defendant below con-
structed, and has since that time continuously used, a line
of railroad through said alley adjacent to said lots, and
over and across Stutzman street at and adjacent to the
northwest corner of said property; that the track of said
railroad through said alley and over said street is twenty
feet and more above the level of the ground and is sup-
ported by timbers, the benches of which are about eighteen
feet apart and so constructed as to make a continuous frame
of trestle-work, and that the benches or supporting timbers
for said track over Stutzman street are placed inside of
said street so that they interfere with the right of way
therein, to plaintiff’s damage, etc.

The defense relied upon below was, first, a license from
the town board ; second, a judgment and satisfaction thereof
in a condemnation proceeding. The allegation with respect
to the condemnation proceeding was not controverted by
the plaintiff below, but at the trial the court held that the
judgment in that proceeding did not include any cause of
action which might have accrued in his favor for the ob-
struction of the street and alley, and instructed the jury to
find for the plaintiff, notwithstanding the condemnation
proceeding, This direction we all agree was error, for
which the judgment of the district court must be reversed.
The evidence, to say the least, tends to prove that the
damages claimed in this action were included in the award
in the condemnation proceeding, and that question should
have been submitted to the jury. The rule is well settled
in this state that where the record does not disclose upon

what particular cause of action or defense the judgment is
42
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based, parol or other evidence may be received for the pur-
pose of proving what issues were tried and settled by the
finding and judgment (Wilch v. Phelps, 16 Neb., 515;
Freeman, Judgments, 272), although where a cause of
action is directly within the issues presented by the plead-
ings in a former suit or proceeding, the presumption is that
it was considered and settled by the judgment therein ren-
dered (Id.; McDaniel v. Fox, 77 Ill., 343). There is, how-
ever, a more serious objection to the judgment in this case,
viz., it is apparent from the record that the question at
issue herein was in fact cousidered and determined in the
condemnation proceeding, and that it is now res judicata.
The petition or application addressed to the county judge
for the appointment of commissioners to assess damages,
etc., 1s in due form, and, among other tracts, names the west.
twenty-five feet of lots 15 and 16 in block 5, in Rulo
proper. Subsequently the commissioners filed their report
or award as follows:

“ We, the undersigned, disinterested freeholders and com-
missioners, residents of Richardson county, Nebraska, ap-
pointed by the county judge of said county to appraise the
damages accruiug to the following named owners and lien-
holders by reason of the appropriation of the hereinafter de-
scribed lots, parts of lots, and parcels of land taken for right
of way,side tracks, and railroad purposes by the Atchison
& Nebraska Railroad Company, situated in Rulo proper,
* * * in Richardson county, Nebraska, as shown on
the map of said railroad as submitted to us by the agent of
said railroad company, and belonging to the hereinafter
named owners and lien-holders, having been duly qualified,
and each having personally examined the premises on the
day pursuant to adjournment from June 26, 1886, and at
the time mentioned in the notice filed with the county
judge at the office of said county judge in said county, find
the value and damages according therefor as follows:

“Lots 15 and 16, block 5, Rulo proper—A. P. Forney
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and Geo. Bowker, owners of west twenty-five feet of lots
15 and 16, block 5, $1,650. And all other damages
accruing by reason of the taking of said lots and parcels
of land we hereby appraise, and accordingly award, said
values and damages at the total sums set opposite said
owners’ and lien-holders’ names.”

From this award the railroad company took an appeal
to the district court, where a trial was had, resulting in a
judgment for the defendant in error, Forney, which has
been paid and satisfied in full. '

It further appears to be undisputed that, at the time of the
trial of the case on appeal, the track had been fully completed
and was in operation along the alley and across the street
in question, and that the jury, under the direction of the
court, were taken to view the premises. The whole ques-
tion of the damage to the property was certainly submitted
to the jury upon the very best of evidence, viz., the senses
of the jurors themselves. When they inspected the prop-
erty in order to assess the damage of defendant in error
they must have observed, not only the situation of the
track with reference to the buildings, but also the eleva-
tion thereof along the alley and in the street. They saw
the foundations or benches upon which the trestle-work
rests, extending from the alley onto the lots, and the track
extending along the alley and across the street at an eleva-
tion of twenty feet and upward, and they could not have
excluded the obstruction of the street from their estimate
of damage. That was certainly one of the elements of
damage, since its direct tendency was to diminish the value
of the property. This is but stating in different language
the rule that a single cause of action, whether arising er
contractu or ex delicto, is-indivisible. (Freeman, J udg-
ments, 238, 241 Gapen v. Bretternitz, 31 Neb., 302.)

Decisions of this court are uniform to the effect that an
action for damage will lie in behalf of the owner of prop-
erty abutting upon a public street, where his easement is
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interfered with in the construction of a railroad track,
although no part thereof is appropriated. This rule is so
well settled as to render the citing of the cases entirely
superfluous. It has also been held that the statutory
remedy by condemnation proceeding, when once instituted,
13 exclusive as to all damage for the proper construction or
the road. (F., E.& M. V. R. Co. v. Whalen, 11 Neb., 585;
R. V. B. Co. v. Fink, 18 1d., 82; C, K. & N. R. Co. v.
Wiebe, 25 1d., 542.) As said by the present chief justice
in B. V. R. Co.- v. Fink, “The statutory mode of acquir-
ing the right of way and ascertaining the damages therefor
is exclusive as to the manner of assessing the value of the
land taken, with damage to the residue of the tract.” In
the recent case of the 4. & N. R. Co. v. Boerner, 34 Neb.,
240, the question now involved was carefully considered
by Judge NorvaL. In that case the point at which the
street was obstructed by the railroad track was more
than one thousand feet distant from the property involved
in the prior condemnation proceeding. Although it was
held that there was no presumption that the question of
damage was adjudicated in the condemnation proceeding,
it is said in the second point of the syllabus: “The judg-
“ment of the district court on appeal from an award of
damages in condemnation proceedings is conclusive upon
the parties as to all questions actually litigated therein, and
as to all matters necessarily within the issue joined, although
not formally litigated.”” One cause of action in that case
was the obstruction of an alley adjacent to the property by
an elevated track, as in this case, but it was held that the
conclusive presumption is that compensation for that injury
had been allowed in the condemnation proceeding. It is
said in the opinion, “Boerner was entitled to have all
proper elements of damage considered by the commission-
ers, and if they failed so to do he cannot afterwards main-
tain an action to recover the damage then omitted, which
was necessarily involved in the issues in the condemnation
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proceeding, and which he was bound to present for their
consideration therein.” And in R. Co.v. Weimer, 16 Neb.,
272, it was held, in a condemnation proceeding, that the
proprietor was entitled to recover on account of a deep cut
in a highway adjacent to his property.

The question how remote the obstruction in a street
must be from the property involved in a condemnation
proceeding to entitle the owner to maintain a subsequent
action therefor, may involve difficulty in its solution;
nor have we any occasion to assert a general rule on the sub-
ject. The obstruction for which defendant in error claims
is so near to his property as to amount to a direct injury to
the property itself, so that both the commissioners and the
jury in the district court must have taken it into considera-
tion in their estimate of damage. The rule for assessing
damage in such cases is well settled in this state, viz.: First,
the value of the land actually taken (in this case twenty-five
feet next to the alley); second, the depreciation in value,
if any, of the remaining part of the tract caused by the
construction of the railroad. (R. Co. v. Marley, 25 Neb.,
138; Blakeley v. C.,, K. & N. R. Co., Id., 207.) The jury,
therefore, in assessing the damage in the condemnation
proceeding must have determined the extent of the depre-
ciation in value of the lots in question by the construction
of the track, and we are no more at liberty to presume
that the obstruction in the street was excluded from their
consideration than that they overlooked a building situated
on the property itself. The judgment of the district court
should be reversed and the case remanded for further pro-
ceedings therein,

REVERSED AND REMANDED,

THE other judges concur.
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STATE OF NEBRASKA V. TiMm O’ROURK ET AL.
[FiLED NovEMBER 10, 1892.]

1. Sunday Law: SPoRTING. Under the provisions of section 241
.of the Criminal Code any person of fourteen years of age or
upwards who shall, on Sunday, engage in sporting, ete., shall
be fined in a sum not exceeding twenty dollars, or be confined

in the county jail not exceeding twenty days, or both.

: PLAYING BASE-BALL. DPlaying base-ball on
Sunday comes within the definition of sporting, and renders
the persons engaging therein liable to the punishment provided
for in section 241.

ExcepTIONS to the decision of the district court for
Lancaster county, HALL, J., presiding. Filed under the
provisions of section 515 of the Criminal Code.

The defendants were arrested on a complaint charging
them with violating section 241 of the Criminal Code, by
playing base-ball on Sunday, as an exhibition at which an
admission fee was charged. The case was tried on a stip-
ulation of facts before the county judge. He held that
the complaint and stipulation do not charge or establish
facts constituting an offense under the laws of the state of
Nebraska, The defendants were discharged. Upon a
hearing in the district court the decision of the county
judge was sustained. The county attorney filed exceptions
and removed the cause to this court to settle the law.
Fzxceptions sustained.

Novia Z. Snell, County Attorney, Frank W. Lewis, and
J. R. Webster, for the state:

The Christian religion and the sanctity of Sunday as a
holy day are parts of the fundamental law of the United
States. (People v. Ruggles, 8 Johns. [N. Y.], 290; Camp-
bell v. International Society, 4 Bos. [N. Y.], 298; Common-
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wealth v. Jeandelle, 3 Phila., 509; Moore v. Hagan, 2
Duv. [Ky.], 437; Davis v. Fish, 1 Greene [Ia.], 406;
Gholston v. Gholston, 31 Ga., 625; Weldon v. Colquitt, 62
1d., 449; State v. Ricketts, 74 N. Car., 187; Lindenmuller,
v. People, 33 Barb. [N. Y.}, 548; Commonwealth v. Eyre,
1 S. & R. [Pa.], 347; Johns>n v. Commonwealth, 22 Pa.
St., 102; Stockden v. State, 18 Ark.,186; Kilgour v. Miles,
6 Gill. & J. [Md.], 268; Commonwealth v. Wolf, 3 S. &
R. [Pa.], 48; Lieberman v. State, 26 Neb., 469; Common-
wealth v. Depuy, Brightly Rep. [Pa.], 44; State v. Ambs,
20 Mo., 214; Nushville v. Linck, 12 Lea [Tenn.], 499;
State v. King, 23 Neb., 546.) The Sabbath being so re-
garded and recognized by the law, the community have
and ought to have power to cnforce its observance. (Seam-
mon v. Chicago, 40 Ill., 146; Cotton v. Huey, 4 Ala., 56;
Brackett v. Edgerton, 14 Minn., 174; Shaw o. McCombs,
2 Bay [S. Car.], 232; Kountz v. Price, 40 Miss., 341;
O’ Donnell v. Sweeney, 5 Ala., 467; Commonwealth v. Nes-
bitt, 34 Pa. St., 398; State v. B. & 0.,15 W. Va., 362;
Shover v. Slate, 10 Ark., 259; State v. Mark, 9 S. E. Rep.
[Va.], 475; Towle v. Larrabee, 26 Me., 464; Rapp v.
Reehling, 23 N. E. Rep. [Ind.], 777; Allen v. Gardner,7
R. L, 22; People v. Scranton, 61 Mich., 244; Lovejoy v.
Whipple, 18 Vt., 379; Troenert v. Decker, 51 Wis., 46.)
Except where a word, term, or phrase is especially
defined, all words used in the Criminal Code are to be
taken and construed in the sense in which they are under-
stood in common language. (Criminal Code, sec. 254.)
Under this rule of construction, the word “sporting,” as
used in section 241 of the Criminal Code, includes playing
base-ball. (Webster’s Dic.; Century Dic.; Eneyel. Dic.)

Charles E. Magoon, contra.

In the absence of a statute there is no legal obligation

to observe Sunday as distinguished from any other day of
the week. (Bloom v. Richards, 2 O. St., 387; McGatrick
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v. Wason, 4 Id., 566; More v. Clymer, 12 Mo. App., 11;
Commonwealth v. L. & N. R. C., 80 Ky., 291.) Playing
base-ball is an athletic exercise, the same as walking, run-
ning, riding, and rowing, and is not prohibited by the
statute. Walking does not violate statute. (Hamillon v.
Boston, 14 Allen [Mass.], 475; Davidson v. Portlund, 69
Me., 116; O’ Connell v. Lewiston, 65 Me., 34.) Nor does
driving or sailing. (Nagle v. Blown, 37 O. St., 7.) Nor
does shaving customers. (Statz v. Lorry, 7 Baxt. [Tenn.],
95.) Nor does transporting cattle. (Phila. & B. R. Co. v.
Lehman, 56 Md., 209.) Nor repairing switch on railroad.
(Yonoski v. State, 79 Ind., 393.) Nor gathering grain.
(Twrner v. State, 67 Ind., 595.) Nor labor to prevent
waste of sap in making maple sugar. (Whitcombd v. Gil-
ham, 35 Vt., 297.) Nor is playing base-ball on Sunday a
violation of the law. (St. Louis Association v. Delano, 37
Mo. App., 284.)

The legal definition of sporting is “killing and taking
game on a man’s own land.” (Rapalje’s Law Dic.) This -
being the well known meaning of the term at common
law, its use in the statute is restricted to that sense. (Suth-
erland, Statutory Construction, sec. 253, and cases cited.)

MaxweLy, CH. J.

In April, 1891, the county attorney of Lancaster county
filed in the county court a complaint as follows:

“The complaint and information of James G. Guild of
said county made before me, Willard E. Stewart, county
judge of said county, on this 30th day of April, A. D.
1891, who, being duly sworn on his oath, says: That Tim
O’Rourk, Charles S. Abbey, Clarence Baldwin, John
O’Brien, Clarence Conley, William Goodenough, Frederick
Ely, Charles Hamburg, Jewett Meekin, Charles Collins,
John Cline, Heary Raymond, John Rowe, Jesse Burkett,
John Irwin, Owen J. Patten, Philip Tomney, Park Wil-
son, Emmett Rogers, William Darnbrough, each of said
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persons being of the age of fourteen years and upwards,
on the 26th day of April, A. D. 1891, said day being the
first day of the week, commonly called Sunday, at said
county of Lancaster, did unlawfully ,engage in sporting,
and were found sporting and engaged in the game com-
monly called base-ball, at Lincoln Park base-ball grounds,
an enclosure where the game or athletic sport commonly
known as base-ball is played and performed as an exhibi-
tion by professional players to spectators who are admitted
to such exhibition for a fee and reward by such spectators
paid to view the same, there being then present about
thirty-five hundred spectators at the time aforesaid and
place aforesaid, viewing said athletic sport, contrary to the
form of the statute in such case made and provided and
against the peace and dignity of the state of Nebraska.
‘“Affiant further says the said Tim O’Rourk, Charles S,
Abbey, Clarence Baldwin, John O’Brien, Clarence Conley,
William Goodenough, Frederick Ely, Charles Hamburgh,
Jewett Meekin, Charles Collins, John Cline, Henry Ray-
mond, John Rowe, Jesse Burkett, John Irwin; Owen J,
Patten, Philip Tomney, Park Wilson, Emmett Rogers,
- William Darnbrough, each of said persons being of the age
of fourteen years and upwards, on the 26th day of April,
A. D. 1891, said day being the first day of the week,
commonly called Sunday, at the county of Lancaster, at
Lincoln Park base-ball grounds, an enclosure where the
game or athletic sport commonly known as base-ball is
played and performed by professional players employed
and hired for and during a fixed period of six months then
current at a fixed and agreed reward and monthly salary
to pursue the vocation of playing said game of base-ball
for the entertainment of spectators for hire, did unlawtully
engage in common labor, to-wit, performing the game or
athletic sport commonly known as base-ball for hire, the
same being their regular employment and vocation, in
which said employment and vocation they were then and
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there found, such common labor not being a work of ne-
cessity or charity, contrary to the form of the statute in
such case made and provided and against the peace and
dignity of the state of Nebraska.”

The parties were thereupon arrested and taken before the
county judge for trial. :

“The attorneys for the parties entered into an agreement
as to the facts as follows:

“It is hereby stipulated and agreed that this case shall
be submitted to the above named county judge for trial and
determination upon the following agreed state of facts, viz.:

“First—On Sunday, the 26th day of April, 1891, be-
tween the hours of 3 o’clock and 5 o’clock P. M., in the
county of Lancaster and state of Nebraska, the defendants
played a game of base-ball.

“Second—On said 26th day of April, 1891, each of
said defendants was over the age of fourteen years.

¢ Third—The playing of said game of base-ball was not
a work of charity or necessity.

“Fourth—Three thousand spectators were present at
the time said game of base-ball was played and paid an
admittance fee for the privilege of viewing said game while -
it was being played, but no part of said admittance fee was
paid to or received by the defendants or any of them.

“T'ifth—On the day said game of base-ball was played
the defendants were each under employment by the month
to play base-ball for compensation, but playing base-ball
was not the usnal or ordinary vocation of the defendants
or any of them.

- “Sixth—Said game of base-ball was played upon the
grounds of private parties, and was not played within one-
half mile of any dwelling house, school house, church
building, or the limits of any incorporated city or village.
Said game was not played within one hundred yards of
any public highway, and the grounds upon which said
game was played were enclosed by a tight board fence ten
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feet high, which fence completely obstructed the view from
the outside of said enclosure. Said game was not played
for any stake, wager, or thing of value.
“Seventh—Upon the foregoing agreed state of facts,
and without further testimony or evidence, this case shall
- be submitted to said county judge for trial and determina-
tion,”
The case was then submitted to the county judge upon
the complaint and stipulation of facts. He held that the
“complaint and stipulation of facts do mnot charge or es-
tablish facts constituting an offense under the laws of the
-state of Nebraska,” and therefore discharged the persons
accused. The case was taken on error to the district court
to settle the law relating to the matter. The district court
affirmed the judgment of the county court, whereupon the
county attorney asked and obtained leave of this court to
file a petition in error to settle the law of the case.
Section 241 of the Criminal Code provides: “If any
“ person of the age of fourteen years or upward shall be
found on the first day of the week, commonly called
Sunday, sporting, rioting, quarreling, hunting, fishing, or
shooting, he or she shall be fined in a sum not exceeding
twenty dollars, or be confined in the county jail for a term
not exceeding twenty days, or both, at the discretion of the
court. And if any person of the age of fourteen years or
upward shall be found on the first day of the week, com-
monly called Sunday, at common labor (work of necessity
and charity only excepted), he or she shall be fined in any
sum not exceeding five dollars nor less than one dollar;
Provided, Nothing herein contained in relation to common
labor on said first day of the week, commonly called Sun-
day, shall be construed to extend to those who conscien-
tiously do observe the seventh day of the week as the
Sablath, nor to prevent families emigrating from travel-
ng, watermen from landing their passengers, superintend-
ents or keepers of toll bridges or toll gates from attending
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and superintending the same, or ferrymen from conveying
travelers over the water, or persons moving their families
on such days, or to prevent railway companies from run-
ning necessary trains.”

‘Webster defines “sporting,” “1. To play; to frolic; to
wanton, 2. To represent by any kind of play,” and as
synonyms gives “to play; frolic; game; wanton.” (Ed.
of 1881, p. 1276.) The definitions in the Century are the
same, but somewhat more extended. In the same author-
ity (Webster), p. 111, base-ball” is defined as “a game of
ball, so called from the bases or bounds (usually four in
number) which designate the circuit which each player
must make after striking the ball.” That playing base-
ball comes within the term “sporting,” and is, therefore, a
violation of the statute, there can be no doubt.

But it is claimed, in effect, that restraint of the kind
named is in contravention of natural right or religion, and
therefore- is in excess-of the powers- of the -legislature.
The right of free, equal, and undisturbed enjoyment of
religious opinion, whatever it may be, and to fully discuss
the same, is secured to every one. Free discussion, how-
ever, is the outgrowth of free government. All free gov-
ernment is based on the divine law. God gave the ten
commandments to Moses, which contain rules designed to
apply to the whole race. Although given to the Israelites,
they were designed for all humanity. The Israelites were
constantly lapsing into idolatry. There are noble examples
of manhood, however, in their history, but the ignorance
of the public, the almost continuous wars, internecine,
offensive, or defensive, together with the pagan influences
of the surrounding nations, prevented the development of
the nation, and it became a prey to the Babylonians, and
later to the Roman empire. If we look at the world at the
time of the birth of Christ, there was not, so far as we
know, a nation where equal and just rights were enjoyed
by all, nor where the rights of the poor were adequately
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protected and enforced, if indeed, considered. The Roman
empire, then at the height of its power, had much to com-
mend it. Many of its rulers were men of genius, ability,
and manhood, but punishments of all kinds were of the
most cruel character; war was carried on for conquest and
with a degree of barbarity that shocks our feelings of
humanity. Captives were sold into slavery and practically
possessed no rights that their masters were bound to respect.
A pastime of the Roman populace was to witness deadly
contests of captives with wild beasts or each other. Even as
late as the third century after Christ’s birth this barbarous
practice was in force. Gibbon,in the Decline and Fall of the
Roman Empire, vol. I, p. 386 (Millman ed.), says: “We
cannot, on this occasion, forget the desperate courage of
about fourscore gladiators, reserved, with near six hun-
dred others, for the inhuman sports of the amphitheatre.
Disdaining to shed their blood for the amusement of the
populace, they killed their keepers, broke from the place
of their confinement, and filled the streets of Rome with
blood and confusion. After an obstinate resistance, they
were overpowered and cut in pieces by the regular forces;
but they obtained at least an honorable death, and the sat-
isfaction of a just revenge.” Cruelty was the rule and
death inflicted as punishment for trivial causes. Specimens
of Roman justice may be seen in the trial of Christ before
Pilate, and Paul before Felix and Festus. In neither case
was there the semblance of an accusation based upon law;
yet Christ was condemned to please a mob and Paul would
have beendelivered to men who had sworn to kill him but for
his appeal to Ceesar, and even then he washeld a prisoner for
two years without a charge againsthim. The indigent, un-
fortunate, and discouraged were permitted by the law to sell
themselves asslaves, and the rights of the poor weretoagreat
extent at the mercy of the rich and powerful. While there
were amphitheatres for the exhibition of bratal contests be-
tween men and wild beasts, or between captives to furnish
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amusement to an unfeeling populace, there were no pub-
lic hospitals for the insane, sick, or unfortunate. In addi-
tion to this, covetousness, licentiousness, and other vices
prevailed to an extent unknown at the present time, nor, so
far as we are informed, was any nation superior in any of
these respects to the Romans. The most favorable view
that can be taken of any government of that date is to say
that might alone controlled, and right was a remote consid-
eration,

The birth of Christ was ushered in by the proclamation
by angels of peace, “ Glory to God in the highest, and on
earth peace, good will toward men.” (Luke 2:14.) His
birth was among the poor and lowly, as if to show that
wealtl: is a mere circumstance which adds nothing to either
the usefulness or respectability of its possessor. He taught
purity of life, unsclfishness, good will toward friends and
foes alike, doing good to all as opportunity offered ; that
‘religion affected and controlled the life of the individual,
and did not consist in mere outward observances. He
condemned covetousness, licentiousness, selfishness, and
self-righteousness, and insisted on the equality of the race.
He practiced his own preaching, and led a life of poverty,
purity, and doing good. None so poor as not to claim his
sympathy and assistance, nor so wealthy and great as to be
above his consideration. The lepers, the blind Bartimeus,
the rich centurion, alike were recipients of his beneficence.
All were welcome, the only conditions being that they
needed his aid and applied for it. His unselfishness, His
magnanimity, the nobility of His character were misunder-
stood by those who were looking for a deliverer from the
Roman yoke, and by others who had been taught to re-
gard the law of Moses as perfection. The Jews, who, as
the children of Abraham, deemed themselves the favored
people of God, were neither expecting nor desiring a leader
for mankind, but rather one who, like Moses, would lead
them out of hated Roman bondage; neither could they
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understand a system that, while accepting much of the law
of Moses, proposed to supersede its rites and ceremonies.
Many centuries before, the prophets in glowing language
had foretold the birth of a son, the Prince of Peace, who
would establish His throne with judgment and justice for-
ever. These statements seem to have been taken literally,
as applying alone to an earthly prince who should destroy
the enemies of the Jews. It is apparent, however, that
the prophets’ utterances refer to a spiritual ruler who
would conquer by love, and whose followers would be
guided by his precepts and establish justice and right.
From the crucifixion of Christ until the present time
the contest between Christianity and wrong has been going
on. Wherever Christianity has prevailed free and un-
trammeled, liberty has existed. It forbids cruelty, haught-
iness, arrogance, pride, licentiousness, and covetousness. It
requires a return of good for evil, and aid for the suffering
in distress, whether friend or foe, and has established the
rule that we shall do unto others as we would have them
do unto us. It requires honesty, honor, and integrity in
all the affairs of life, and fair treatment for every one. In
every Christian land it has swept away the harem and se-
raglio, made bigamy and polygamy crimes, and elevated
woman from a condition of semi-serfdom to be the equal
of man. It has broken the captive’s chains and mitigated
the horrors of war, and there are indications that between
Christian nations at least soon “They shall beat their
swords into ploughshares and their spears into pruning
hooks.” It has abolished slavery in every Christian land
and enfranchised the slave and given him an opportunity
to develop his manhood. It has ennobled labor and es:
tablished the rule that  the laborer is worthy of his hire.”
We admire the declaration of independence as a statement
of principles based upon the equality of the race and give
credit to the anthors as statesmen and benefactors, not only
. of this nation, but mankind. The sturdy independence of
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the barons who at Runnymede compelled King John to
sign Magna Charta, has been the subject of enlogy in both
song and story, but the principles of both are found in the
sermon on the mount. It may safely be said that the char-
ter of liberty reaches back to Christ’s teaching. Christian-
ity is woven into the web and woof of free government
and but for it free government would not have existed, be-
cause no other system has been able to check the selfish-
ness, greed, arrogance, cruelty, and covetousness of the race.

In People v. Ruggles, 8 Johns. [N. Y.], 294, in a prose-
cution for blasphemy, Ch. J. Kent said: “There is nothing
in our manners or institutions which has prevented the ap-
plication or the necessity of this part of the common law.
We stand equally in need, now as formerly, of all that
moral discipline, and of those principles of virtue which
help to bind society together. The people of this state, in
common with the people of this country, profess the gen-
eral doctrines of Christianity as the rule of their faith and
practice; and to scandalize the author of these doctrines is
not only, in a religious point of view, extremely impious, but,
even in respect to the obligations due to society, is a gross
violation of decency and good order. Nothing could be more
offensive to the virtuous part of the community, or more
injurious to the tender morals of the young, than to declare
such profanity lawful. It would go to confound all dis-
tinction between things sacred and profane, for, to use the
words of one of the greatest oracles of human wisdom,
¢profane scoffing doth by little and little deface the rever-
ence for religion,” and who adds in another place, ‘two
principal causes have I ever known of atheism—curious
controversies and profane scoffing.” (Lord Bacon’s Works,
vol. 2, 291-503.) Things which corrupt moral sentiment,
as obscene actions, prints, and writings, and even gross in-
stances of seduction, have, upon the same principle, been
held indictable, and shall we form an exception in these
particulars to the rest of the civilized world?”
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It may be true that the professed followers of Christ
are not, in all cases, as unselfish as they should be, or as is
their right and privilege, but progress is being made in
that direction and many examples of self-denial and unself-
ishness may be found. Let a cry of distress and a call
for help come from any part of the world by reason of
some great calamity, and the Christian nations at once re-
spond by liberal contributions and other means to relieve
the distress. Schools and colleges are liberally provided and
patronized, and education is general. Hospitals and asy-
lums exist on every hand for the poor, the insane, the blind,
deaf, and unfortunate, while punishments for offenses are
graduated in proportion to the offense, and a conviction can
only take place after a fair public trial upon specific charges,
and death is imposed in no case except murder or treason.
No fair-minded student of history will deny that these
benefits and liberty itself flow from Christianity. It ap-
peals alone to reason and asks for adoption because of its
excellence. It makes no person the keeper of another’s
conscience, but requires every one to judge and act for him-
self. It tolerates the utmost freedom of opinion and wor-
ship, and seeks to coerce no one except by the force of rea-
son.

But while allowing the force of reason to be the sole
guide in the adoption or rejection of Christianity, its fol-
lowers have been impelled from duty to combat wrong and
oppression on every hand. These were strongly intrenched
in the selfishness, covetousness, and other vices of the race,
so that they have yielded slowly, but they have been grad-
ually dispelled like clouds after a storm, so that the sun
shines almost clearly, and without obstruction. This result
has been brought about by almost constant effort, and has
cost the lives of hundreds of thousands of martyrs and
patriots, and it can only be preserved by constant vigilance,

As a Christian people, therefore, jealous of their liberty
and desiring to preserve the same, the state has enacted

43
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certain statutes, whicﬁ, among other things; in effect, recog-
nize the fourth commandment, and the Christian religion
and the binding force of the teachings of the Saviour.
Among these is the statute which prohibits sporting, hunt-
ing, etc., on Sunday.

The human body, considered as a macblne, is the most
perfect mechanism of which we have any knowledge. If
properly cared for and treated, it will, in ordinary cases
where there are no hereditary defects, retain its vitality
and vigor to old age, but every movement-of the body or
action of the brain involves waste of the vital force, and
‘this the Creator has provided shall, to a great extent, be
replenished during sleep. Hence, it is necessary to spend
about one-third of our time in sleep. While.it is true
that the reserve force of life is so great in many persons as
to enable them to live for a time with less than the normal
amount of sleep required, yet, if continued for any consid-
erable time, the general health will be affected, and to en-
tirely abstain from sleep for a week or more, asin cases of
certain fevers, like the typhoid, almost unavoidably results
in temporary insanity, if not death. But the recuperation
from sleep in most cases does not restore full tone to the
system, and Sunday is like an oasis in the journey of life
‘where each traveler may be refréshed and become more able
to continue the performance of his dutles or labors. Asa
natural consequence, if the vytahty of the body is permitted
steadily to decrease without being replenished, life will be
.proportionately shortened. Therefore, if a person labors
‘continuously at hard and exacting labor without rest for
many years, his health is liable to be impaired and he be-
come prematurely old. No doubt one of the objects of the
Creator in establishing the Sabbath as a day of rest was to
provide for restoring and retaining, as far as possible, health
and strength and perfect action of the body. Every per-
son of observation knows that the man who labors seven
‘days in the week continuously for any considerable length
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of time lacks the spring and elasticity of action of another
of like years and naturally active habits who rests on Sun-
day. Experience has also shown that men will accomplish
more labor in a series of years by working six days in the
week than by continuous application.

Sunday is to be a day of rest. - Worldly cares are to be
laid aside, and the worries of business or pleasure thrown
off. How gladly the tired laborer, workman, farmer, mer-
chant, manufacturer, attorney, and judge welcome Sunday
as a day of rest and on the succeeding Monday enter upon
their respective labors with renewed strength and vigor
The idler and trifler may complain of the loss of time from
resting on Sunday; but the active, intelligent, worker
knows that thereby he has increased his capital stock of
health and chances of longevity. Christ sought to apply
the Sabbath to its appropriate use, The Jewish religion at
that time consisted largely. of outward ceremonies which
were performed with a rigor never intended by the author
of the Mosaic law. It is evident that great reliance was
placed upon these outward ceremonies. Christ, however,
while not condemning many of these ceremonies, intended to
show that the mere observance of these was not sufficient ;
that the Sabbath was made for man, and not man for the
Sabbath; and in effect, therefore, that works of charity,
mercy, and necessity not only could, but if necessary should,
be performed on that day. He recognized the Sabbath,
however, as a day of rest set apart by the Creator. .After
His death and resurrection, His disciples, to commemorate
that event, changed the day to the first day of the week,
and that day is now observed by the great body of His fol-
lowers throughout the world, and is recognized by both the
common and statute law. C _

In this state the right of every one to worship God ac-
cording to the dictates of his own judgment and conscience
is recognized, and hence permits those who prefer to keep
the seventh in place of the first day- of the week to do so.
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The law, both human and divine, being thus in favor o
abstaining from sporting, etc., on Sunday, is a reasonable
requirement and should be enforced. The deliberate viola-
tion of such a law, there is reason to believe in many cases,
is but the commencement of a series of offenses that lead
to infamy and ruin; and in any event the influence upon
the participants themselves has a tendency to break down
the moral sense and make them less worthy citizens. The
state has an interest in their welfare and may prevent their
violation of the law. The state, in order to preveut vice
and immorality, may punish licentiousness, gambling of all
kinds, the keeping of lotteries, enticing minors to gamble,
or to permit one under eighteen years of age to remain in
a billiard room ; to punish publishing, keeping, selling, or
giving away any obscene, indecent, or lascivious paper,
book, or picture, and also punish any person who shall lend
or show to any minor child any such paper, publication, or
picture, etc. The law also punishes the disturber of a re-
ligious meeting, school meeting, election, etc. These cases
show the importance felt by the legislature, of evils of the
‘kind named, and others, by means of which, in addition to
wrongs inflicted on the persons injured, a spirit of insub-
ordination is created and fostered which incites to evil and
tends to subvert the just and equal rights of some, or all.
In addition to this, every person has a right to the quiet
and peace of a day of rest. e has also a right to the en-
forcement of the law so that the evil exampleof a defiance
of the law shall not be set before his children. The state
has an interest in their welfare also, in order that they may
become useful citizens and worthy and honorable members
of society. The fact that the defendants were some dis-
tance away from the residence of any person can make no
difference. It did not change the nature of the offense nor
excuse the act. It was a violation of the law just the
same.

The question here presented was before the Kansas City
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court of appeals in State v. Williums, 35 Mo. App., 541,
and it was held the parties were liable. Afterwards the
question of the validity of a contract arose. In St Louis,
ete., Asg'n v. Delano, 37 1d., 284, in an action upon a con-
tract, it was held that under the Missouri statute athletic
games and sports on Sunday were not prohibited. The
case was then taken to the supreme court of that state,
where the judgment was affirmed. (St. Louis, efc. Ass'n v.
Delano, 18 S. W. Rep. [Mo.], 1101.) An examination of
the statute shows that it is not as broad as ours. In addi-
tion to this it is evident the question of the validity of the
contract was not raised by the pleadings and therefore was
not in issue. Under our statute, however, sportmg is
clearly prohibited and the party guilty thereof is liable to
the punishment provided by statute,

It is unnecessary to consider the other branch of the
case,

The district court and also the county court' erred in
holding that the defendants were not liable, and dismissing
the action,

EXCEPTIONS SUSTAINED.

THE other judges concur.

McCorMICK HARVESTING MAcCHINE COMPANY V. M.
K. HArTMAN.

[FILED NovEMBER 10, 1892.]

Action on Notes Given for Harvesting Machine: Guag-
ANTY: WEIGHT OF EVIDENCE. Held, That the testimony failed
to show a substantial compliance on the part of the defendant
with the terms of the guaranty proved, and that the verdict
was against the clear weight of evidence. :
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ERROR to the district court for Adams county. Tried
below before GasLIN, J.

Hewett & Olmstead, for plaintiff in error.
8. H. Smith, B. F. Smith, and C. H, Tanner, contra.

MaxweLL, CH. J. '

On the 13th day of August, 1889, the plaintiff in error
filed his petition in the court below, claiming judgment on
four promissory notes given to the plaintiff in error by the
defendant in error and dated July 3, 1883; one due Octo-
ber 1, 1833; two due October 1, 1884; and one due Octo-
ber 1, 1835, for-the purchase price of a McCormick har-
vesung machme, each note being set up as a separate cause
of actiom. - :

The answer thereto filed by the defendant in error-ad-
mits the execution of the notes ‘as described, pleads the
gtatute -of- limitation as to the first ground of defense, and
alleges as a general defense a failure of warranty -of plaint-
iff for said machine, in this, that “the said machine was
not a first-class machine and would not do good work, and
the plaintiff, afier being notified, failed to make it do good
work, and that during the months of July, August, and
September, 1883, defendant repeatedly notified plaintiff by
mail, at its general office, and their local agent in person,
that said machine would not do good work, and that if
plaintiff could not make said machine do good work he
(defeudant) would riot pay said notes, and that said machine
was subject to their (plaintiff’s) order, according to the
terms of said notes. Plaintiff has failed to make good its
replesenlatlon and warranty.”

The reply is a general denial of new matter in the an-
swer.

“On the trial of the cause the jury returned a verdict for
the defendant in error, and a motion for a new trial having



Vor.35] SEPTEMBER TERM, 1892. 631,

McCormick v. Hartman.

been overruled, judgment was entered on the verdict dis-"
missing the action. -

The principal ground of error is that the verdict is
against the evidence. .

The testimony shows that the defendant purchased the
machine of one Charles Stone at Hastings. The defend-
ant in his testimony, in answer to a question by his own
attorney as to the guaranty, said: “Well, he guaranteed”
the machine to do good work in every respect,” and on
cross-examination testifies: “Tt was guaranteed to do good
work in all respects.” He also states that he signed a con-
tract which was lost, but the proof clearly shows was on a
printed form, of which the following is a copy: o

“These machines are all warranted to be Well made, of
good material, and durable- with proper care. If upon
“one day’s trial the machine should not work well the pur-
chaser. shall -give immediate notice to said McCormick
Harvestmg Machme Company, or their agent, ‘and allow
time to send a person to put it in “order, “If it cannot then;
be made to work well, the purchaser shall return it at once,
to the agent of whom he received it, and _his payment (1f;
any has been made) will be refunded Continuous use of .
the: machme, or .use at mtervals throtigh harvest season,‘,
shall be deemed an acceptance of the machme by the'
underSIgned . - '

- The latter warranty 1s the only one establrshed by the.'
proof' .
. The defendant testlﬁes in regard to. the machlne as fol-'
lows .
Q. When' the maching run, and lt took an extra team,?
it elevated the gra1n‘7 :

A Yesysir.. .. .. o ‘

Q. The principal fault of the machme was that it pulled
hard? B P L

A, Yes, sir, and wore out fast

Q. Anything the matter with the frame?
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It was crooked.

Did you ever ask for another?

There was one sent to Stone.

Did you ever call there for it .

No, sir.

. Did you ever try to take advantage or claim your
righ ts under the guarantee from Stone ?

S ororor

A. 1 told him I would not keep the machine,
Q. You cut grain the first year?

A. Yes, sir.

Q. And the second year?

A. Yes, sir.

Q. And the next year?

A. No, sir.

Q. You rented your farm that year

A. Yes, sir.

The frame of the machine seems to have been twisted,
probably from exposure to the weather, so as to be out of
line. This caused it to run hard. He continued to use
the machine, however, and made no attempt to comply with
the only guaranty proved. It will be seen that there was
no attempt on the part of the defendant to comply with
the conditions of purchase; he continued to use the machine
for two years, and when a new frame was sent to him per-
mitted it to remain in the agent’s hands. The testimony
fails to show good faith on his part or a compliance with
the terms of the warranty. .

The judgment is against the clear weight of evidence,
and is set aside, and a new trial granted and the cause re-
manded for further proceedings.

REVERSED AND REMANDED,

THE other judges concur.
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CrARLES H. MEHAGAN V. L. B. McMaNUS,
[FiLEp NovEMBER 10, 1892.]

1, Action on Note: ProrEST WAIVED: WEIGHT OF EVIDENCE.
Under the issue made by the pleadings and proof, the gues-
tion in dispute was whether or not the words * protest waived”’
were written upon the notes when the defendant delivered the
same to the plaintiff. Held, That a preponderance of the evi-
dence tends to sustain the plaintiff’s contention,

2.

: ARGUMENT OF COUNSEL. Where the attorney for the
plaintiff in summing up to the jury used improper langunage, to
which objection was made, whereupon the court said to the
jury: “You must not pay any attention to that statement what-
ever,”’ etc., held, that the langnage used, although improper,
did not justify a reversal of the case.

ERrROR to the district court for Harlan county, Tried
below before Gasvix, J.

C. C. Flansburqg, for plaintiff in error.
Morning & Keester, contra.

MaxweLL, Ch. J.

This action was brought on two promissory notes as fol-
lows: :

“$167. St. JoseEPH, Feb. 8, 1887.
‘“May 1, 1888, after date we promise to pay to the order
of James J. Patton one hundred and sixty-seven dollars,
at St. Joseph, Mo., for value received, without defalcation
or discount, with interest from date at the rate of ten per
cent per annum until paid. M. M. RiLEY.
“EmMmMa A. RiLev.”

Indorsements: ¢ Pay bhar]es H. Mehagan or "order.
J.J. Patton. Pay John Dawson or order. Protest waived.
Charles H. Mehagan. Protest waived. John Dawson.”
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“$167. St. JosePH, Feb. 8, 1887.

“November 1, 1888, after date I promise to pay to the
order of James J. Patton one hundred and sixty-seven
dollars, at St. Joseph, Mo., for value received, without de-
falcation or discount, with interest from date at the rate of
ten per cent per annum until paid.

“M. M. RiiEY.
“EMMA A. RiLeEYy.”

Indorsements: “Pay Charles H. Mehagan or order.
J.J. Patton. Pay John Dawson or order. Protest waived.
Charles H. Mchagan. Protest waived. John Dawson.”
_ The defendant in his answer admits that the Rileys made”
the notes and delivered them to J. J. Patton, who indorsed
them to Mehagan; and that he indorsed and delivered the
same to Duwson, but denies that he wrote the words “pro-
test waived” thereon. Second, that said notes were paya-
ble .at St. Joseph, Mo., but no demand of payment was
made there, whereby Patton was released from liability.
Third, that the plaintiff received from Dawson security for
said notes, and he thereby secured an extension of the time
of payment, to which the defendant did not assent.

On the trial of the cause the jury returned-a verdict in -
favor of the plaintiff below for the sum of 35433 , upon
which, judgment was rendered. "7 "

-/ The testimony” tends to show: that Dawson sold and. con-
veyed to the plaintiff in error a number of town lots. for-
-whieh the latter mdoraed the notes and delivered them -to.
Dawson -

The only matenal questlon in dlsputels in regard to the,
words “protest walved ” being written on the notes when
the plalntlff in error indorsed the same. - The plaintiff in
error contends that the words were not there then, while
the defendant in error contends that they were, and, in our
view, a preponderance of the evidence estabhshes the
fact that the words were on the notes when they were
indorsed and .delivered.  The proof tends to show that
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Dawson was unacquainted with the makers of the notes,
and in effect required the plaintiff in error to guarantee the
notes. This he did by the indorsements in question. The
record also shows the following facts:

“ Counsel for plaintiff, in summing up to the jury, said, I
suppose the court knows him, and I suppose he could tell
you that he is the biggest crank in the United States.

“Counsel for defense object to the statement of the
counsel, and ask the court to strike it out.

“ By the court: I sustain the objection, and, gentlemen
of the jury, you are to pay no heed to it whatever.

“ By counsel for plaintiff, in further summing up to the
jury: A judgment was obtained in this case in the county
court against this defendant and John Dawson.

“Counsel for defense object to the statement of the
counsel and move to strike it out.

. “By the court: Gentlemen of the Jury, you must not
pav any attention tothat statement whatever, as there is
not a particle of evidence to that effect.” '

: The proper course for an attorney in an- argument to
a Jury is- to discuss, the facts of the case.and present thein
in as favorable an’ aspect as the truth will justify. . Ax
attack upon the character of the adverse pal ty, or his dt-
tomey, where suclx character is not in’ issue, is almost i m-
varlably taken as an mdlcatlon that he doés not expeet to
convince the jury upon the facts, hence ‘the appeals to
their prejudices. The writer believes that a party greatly
weakens his argument by that course. If, however, the
attor ney s sense of propriety will not prevent him from re-
sorting to matters. outside of ‘the record, then it is the duty
of the court to compel him to do so; and in this case the
court did its duty, and the use “of the words above set out,
condemned as they were, is not sufficient to'justify a re-
versal. There is no error in the record and the judgmentis

:  AFFIRMED.
- THE other judges concur, '
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Lyox & Heary v. R. A. Moozrg.
[FILED NovEMBER 10, 1892.]

Action to Recover Damages for Breach of Warranty on
Sale of Piano: WEIaHT oF EVIDENCE. Evidence examined
and held to sustain the verdict, and there is no material error
in the instructions.

ERROR to the district court for Buffalo county, Tried
below before HAMER, J.

Marston & Nevius, for plaintiffs in error.
R. A. Moore, pro se.

MaxweLL, CH. J.

The defendant in error brought an action against the
plaintiffs in error and set forth his cause of action as fol-
lows: “The plaintiff claims of and from the defendants
the sum of $325, and for cause thereof alleges that some
time during the month of September or October, 1888, he
purchased of and from the defendants a piano for the sum
of $525, and plaintiff avers that, as an inducement for him
to make said purchase, one - , agent of defendants,
represented to him that the piano in question was worth
$600, and that he had never sold one for less than $600,
and they could not be purchased for less than said amount,
and that he had sold one exactly like it to G. B. Finch for
$600; that this piano should be as good in every respect;
that the piano so bought was a Fischer piano known as the
‘Baby Grand’; that the said agent represented to plaintiff
that said piano was of a superior make and a much bet-
ter grade of piano than the Hardman or other pianos; he
also represented to the plaintiff that he could take said
piano, and if it did not prove entirely satisfactory to
plaintiff after trial, they would take it back and furnish

4
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him with another instrument worth the money; that
plaintiff was not a judge of pianos and so informed the
defendant, and that he would rely on them furnishing him
an instrument that was all right and worth the money.
Thesaid defendants further represented to plaintiff that
they would warrant said instrument for five years; that it
should be all right in every particular. Plaintiff avers
the fact to be that said instrument was not as represented,
in this, that it was not worth more than $200; that the
said defendants have been selling said instruments for three
or four hundred ; that it is not worth more than half as
much as the one he sold C. B. Finch; that the said piano
is of an inferior grade and not near as good a piano as
the Hardman and others of the same kind ; that the piano
was not satisfactory to plaintiff, and he so informed de-
fendants numerous times and asked them to take it back
and furnish him with another instrument worth the
amount of money paid by plaintiff; that the plaintiff
bought the piano for his daughter upon the express repre-
sentation that it was of a superior make, and the same has
been out of repair for the full year since he bought it;
that he has notified the defendants several times that it
was out of repair and they have sent an agent several times
to fix it, but each time when it was repaired it would not
remain in repair more than a few days, and that the same
is not worth more than $200; wherefore plaintiff, on
account of the matter and things hereinbefore, has been
damaged in the sum of $300, no part of which has been
paid, with costs of suit.”

The defendants below in their answer admit the pur-
chase of the piano and that it was to be as good as the one
sold to Finch, and deny all other allegations.

On the trial of the cause the jury returned a verdiet in
favor of the defendant in error for the sum of $250, and a
motion for a new trial having been overruled, judgment
was entered on the verdict.
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Two points are relied on for a reversal of the judgment:
‘First, that the verdict is against the weight of evidence,
‘and second, error in the instructions. The proof does
clearly establish the fact that the piano in question is not
as good as the one sold to Finch, and that there should be
a deduction, and in our view the amount allowed by the
jury is none too large. The verdict, therefore, conforms
to the evidence, and there is no material error in the in-
structions. The judgment is therefore ;

AFFIRMED,

THE other judg'es concur, .

DaviD NEHR V. STATE oF NEBRASEA.
[F1LED NOoVEMBER 10, 1892.]

1. Property in Dogs. In this state a dog has a money valne
which the owner may recover from one who wrongfully and un.
lawfully kills his dog. )

2 Dogs: CoLLAR. It is the duty of the owner to place upon the
neck of his dog “a good and sufficient eollar with a metallic
plate thereon, on which shall be plainly inscribed the name of
the owner.” If a dog is found running at large without such
collar, no action can be maintained for killing the dog.

3. : RUNNING AT LARGE. When a dog leaves the owner’s
Ppremises or goes upon the public road, no one having control of
him being near, he is running at large within the meaning of the
statute. ’

4, : NUISANCE. A dog that persistently assails people passing

along a public road in a threatening manner is a nuisance, and
. may be killed by any person so assailed. : .

ERROR to the district court for Gage county, Tried
below before BaBcock, J. B
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Hardy & Wasson, for plaintiff in error:

It is lawful for a person to kill any dog found running at
large, on whose neck there is no collar, and no action can be
maintained for such killing. (Sec. 191, Consolidated Stat-
utes.) The dog was unconfined and unrestrained, and was
therefore “ running at large.” (Commonwealth v. Dow, 10
Met. [Mass.], 382; Woolf v. Chalker, 31 Conn., 121 ; Me-
Aneany v. Jewett, 10 Allen [Mass.], 151.) A dangerous
and unruly dog running at large is a nuisance, and the
killing of such an animal is justifiable. (Putnam v. Payne,
13 Johns. [N. Y.], 312; Mazwell v. Palmerion, 21 Wend.
[N. Y.], 408.) The dog was of no intrinsic value, and was
not such personal property as made it a crime to kill him.
( United States v. Gideon, 1 Minn., 226; Jemison v. S, W.
R. Co., 15 Ga., 444; State v. Marshall, 13 Tex., 55.)

‘George H. Hastings, Attorney General, contra:

Dogs are personal property within the meaning of the
statute. (Hinckley v. Emerson, 4 Cow. [N.Y.], 351; Parker
v. Mise, 27 Ala., 481 ; Wheatley v. Harris, 4 Sneed[Tenn.],
468 ; Harrington v. Miles, 11 Kan., 480; Dunlap v.-Snyder,
17 Barb. [N. Y.], 561; Brent v. Kimball, 60 Ill, 211;
“Uhlein v. Cromack, 109 Mass. 273)

[
~

MAXWFLL CH. J.

- The plalntlﬁ' in error was informed against in the county
court of Gage county because he did unlawfully, maliciously,
and willfully shoot and kill a certain house dog, the prop-
erty of John A. Dobbs, of the value of $50. He was found
guilty in the county court and appealed to the district court,
where he was again found guilty, and the jury also found
that the dog was of the value of $1; and the plaintiff in
error was sentenced to five days’ imprisonment in the county
jail and to pay a fine of $2 and the costs.

* The prosecution was instituted under section 109 of the
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Criminal Code, which is as follows: “If any person shall
willfully and maliciously injure or destroy to any amount
less than one hundred dollars, any personal property of any
description whatsoever, or any building or other structure
of any kind, owned by another person, every person so of-
fending shall be imprisoned in the jail of the proper county
not exceeding thirty days, and shall, moreover, be fined in
double the amount of the damage of the property injured
or destroyed.” ‘

Section 191, Consolidated Statutes, provides: “It shall
be the duty of every owner or owners of any dog or dogs
to securely place upon the neck of such dog or dogs a good
and sufficient collar with a metallic plate thereon, on which
shall be plainly inscribed the name of such owner. It
shall be lawful for any person to kill any dog found run-
ning at large, on whose neck there is no collar, as aforesaid,
and no action shall be maintained for such killing.

“Sec. ' 192. Every person who shall harbor about his
or her premises a collarless dog for the space of ten days
shall be taken and held as the owner, and shall be liable
for all damages which such dog shall commit.

“Sec. 193. The owner or owners of any dog or dogs
who shall permit the same to run at large for ten days after
this act shall take effect, without such collar as hereinbefore
described being securely placed upon the neck of such dog
or dogs, shall be deemed guilty of a misdemeanor and
- fined in any sum not exceeding twenty-five dollars, which,
when collected, shall be paid to the county treasury for the
benefit of the school fund of the county in which the fine
was imposed.”

The testimony shows that Mr. Dobbs’s house was about
100 feet from the public road; that there was no fence be-
tween the house and the road; that the dog was in the
habit of running out on the.road when persons or teams
were passing, and barking furiously; that he had run out
in a belligerent manner nearly every time that the plaintiff
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in error had passed along the road and at one time had
frightened his team when his wife was driving. Other
witnesses testify that their horses had been frightened by
the dog. All the witnesses agree that the dog was in the
habit of going on the road and barking in a threatening
manner at teams or persons as they passed.

Jacob Dell, a witness called by the defendant, testified :

Q. Did you know John Dobbs’s dog ?

A. Yes, sir.

Q. The one that was shot?

A. Yes, sir.

Q. Tell what you know about his attacking you going
by there.

A. Well, when I came past with a team he nearly always
came out in a vicious, severe manner, just as though he
intended to eat something up if he could get hold of it;
first, my team isn’t easily scared; he didn’t scare the team
very much ; he always tackled me when I went by on foot,
he came out very savagely; he came out within three or
four feet of me; I knew the dog was going to bite me; I
turned around and kicked at him; he barked and growled;
he is as cross as any dog I had to encounter; he followed
me three or four rods and then he turned back.

Q. Did he put you in fear?

* * * * * *
Q. State what effect this attack had upon you and your
mind, at this particular time; I allude to the time of the
attack.

A. Idon’t know that it had any effect, only that it scared
me.

Q. What were you scared about?

A. I was afraid he was going to bite me.

Other witnesses testify to substantially the same facta,

The testimony also shows that the dog came out on the
road when the plaintiff in error was passing that place and
commenced barking in a hostile manner, whereupon the
plaintiff in error shot and killed the dog.

44

*
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The first objection is, that a dog has no value, and there-
fore a prosecution will not lie under the statute in question,
We think differently, however. A dog is property and no
one can destroy it maliciously without making himself lia-
ble. (Harrington v. Miles, 11 Kan., 480 ; Hinckley v. Em-.
erson, 4 Cow. [N. Y.], 8351 ;. Uhlem 2 Cromaclc 109 Mass.,
273; Brent v. Kimball, 60 11, 211.) The first objection,
therefone, is untenable.

Second—The design of the statute is that all dogs shall
wear collars, so that it shall be known who the owners are.
If a dog is found on the public road without a collar and
away from his owner or the person having charge of him,
the statute in effect authorizes the destruction of the dog.

But it is said the dog was not running at large when he
was killed. The words “running at large,” in the connec-
tion in which they are used, mean running on the public
road or off from the owner’s premises without any person
claiming an interest in the dog being near at hand.

In Commonwealth v. Dow, 10 Met. [Mass.], 382, it was
held that a dog is going at large in a town if he is loose and.
following the person who has charge of him at such a dis-
tance that he cannot exercise control over the dog.

In McAneany v. Jeweit, 10 Allen [Mass.], 151, the dog_
was on the owner’s premises, disturbing no one when the
defendant entered thereon and shot the dog, and it was
held that the dog was not at large.

In Loomis v. Terry, 17 Wend. [N. Y.], 496, it was held
that if a person permit a mischievous dog to run at large
on his premises and a person is bitten by him in the day-
time the owner will be liable for the damages, although
the person injured was trespassing on the ground of the
owner at the time. It is made the duty of the owner to put
a collar on his dog, so that his ownership may be known.
If he fails to do so and the dog is killed, off from the own-
er’s premises, there can be no recovery.

Third—The testimony would warrant the jury in find-
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ing that the dog was in the constant habit of attacking people
passing along the public road and therefore was a nuisance,
and justified any person assaulted in killing him.

An attempt was made to show that other dogs attacked
people in passing along the roads. Evenif proved, it would
not aid this case. (Mawzwell v. Palmerton, 21 Wend. [N. Y],
408.) In the case cited Chief Justice Nelson says: “If a
dog be in fact ferocious, at large, and a terror to the neigh-
borhood, the public would be justified in dispatching him
at once.” The same statement had previously been made.
in Putnam v. Payne, 13 Johns. [N. Y.], 312, and is no.
doubt the law. . .

No person has aright to keep a dog that persistently as-
sails travelers passing peaceably along the public road, and
the fact that many persons permit their dogs to do so does
not justify the practice. In any view of the case, therefore,
the judgment cannot be sustained. The judgment is re-:
versed and the cause remanded to.the district court for
further proceedings.

REVERSED AND REMAN DED.

THE other judges concur.

GEORGE K. MOREHOUSE V. STATE OF NEBRASKA.

(FiLep NoveMBER 10, 1892.]

1. Embezzlement: FRAUDULENT PLEDGING oF PROPERTY BY
COMMISSION AGENT. An agent who, having received property
of another to sell on commission on certain prescribed terms,
fraudulently, and without the knowledge and consent of the
owner thereof, pledges it for money borrowed by the agent for
his own use and benefit, with the intent to deprive the owner of
his property, is gunilty of embezzlement." '

2

: EVIDENCE in this case examined, and held sufficient to
warrant a conviction for that offense,
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ERROR to the district court for Douglas county. Tried
below before ESTELLE, J.

George S. Smith, for plaintiff in error.

George H. Hastings, Attorney General, contra.

Norvar, J.

Plaintiff in error was tried and convicted in the court
below upon an information charging him with the embez-
zlement of six pianos, of the value of $1,370, all being the
property of Chickering, Chase Bros. & Co., a Chicago cor-
poration. From the judgment of the court, requiring him
to be imprisoned in the penitentiary at hard labor for the
term of four years, he prosecutes error to this court.

Numerous errors are assigned in the motion for a new
trial, and in the petition in error, but one of which is now
relied on for a reversal, namely, that the verdict is against
the evidence. It appears from the testimony in the bill of
exceptions that plaintiff in error was engaged in the sale
of musical instruments in the city of Omaha; that on the
17th day of December, 1890, he entered into a written
contract with Chickering, Chase Bros. & Co., a corporation
doing business in Chicago, for the sale, on commission, of
pianos owned and handled by said corporation, as its agent.
By the terms of the contract, all goods furnished by the
company were to be held by Morehouse upon consignment
and were to be sold on such terms as the company should
direct. All moneys, notes, or other property received from
the sale of instruments were to belong to the company.
All notes and leases for instruments were to be taken on
blanks furnished by the company, payable to its order, se-
cured by lien on the instruments sold, and subject to the
company’s approval. The instruments were to remain the
property of the company until they were sold, and instru-
ments taken back from customers on account of default in
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payments, or for other causes, and all new or second-hand
instruments taken in exchange, or in part payment for in-
struments consigned by the company were to be regarded
as goods consigned, and to be accounted for in the same
manner. Morehouse was to report on the first day of each
month all instruments received and sold, as well as those
remaining on hand unsold, and was to make prompt re-
turns as sales were made. The agency was to be termi-
nated at any time by either party, and all instruments at
such time remaining unsold were to be delivered free of
charge or expense of any kind to the company upon de-
mand. Morehouse was to receive as commission for his
services such sum or sums as he should sell the instru-
ments consigned to him for in excess of the invoice prices.

It further appears that under said contract six pianos of
the valué of $1,370 were shipped by the company to
plaintiff in error in the month of December, 1890, and the
same were received by him at his place of business in
Omaha. Subsequently, on the 3d day of January, 1891,
Morehouse executed and delivered a bill of sale on five of
the instruments to one C. F. Orff, to secure the payment of
a loan of money. The other piano, No. 3,633, was taken
by plaintiff in error to his residence, and afterwards, on the
12th day of January, 1891, he made and delivered to one
C. De Roberts a bill of sale thereof to secure a pre-existing
indebtedness and the payment of the further sum of $50 at
the time borrowed of De Roberts. Each bill of sale was
given without the knowledge or consent of the corporation,
and it did not receive any of the moneys for the payment
of which they were given to secure. Each recited in the
body thereof that the property therein described belonged
to Morehouse.

It is conceded that after the giving of said bills of sale,
and while said agency contract was in full force, More-
house formed a partnership with one Charles E. Morrill,
and for a time the-business was carried on under the firm
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name of Morehouse & Morrill, although the contract of
agency remained unchanged and in the name of Morehouse.
With the money received from Morrill for a half interest
in the enterprise, Morehouse paid off all the indebtedness
for which the pianos had been pledged as security, except
the indebtedness to De Roberts, which has never been paid.
It also appears from the testimony that on the 5th day
of March, 1891, plaintiff in error sold his interest in the
partnership to his partner Morrill, and at the time gave
him. a bill of sale covering the six pianos in controversy
and other property, by the terms of which, and as a part
consideration for the giving of the same, Morrill agreed and
assumed to pay certain specified indebtedness of the firm,
amounting to $1,065.85. A portion, if not all, of such in-
debtedness has since been paid by Morrill. There is no
conflict in the testimony as to any of the facts above stated.
The state also introduced evidence which tended to show
- that Morehouse represented to Morrill prior to the giving
of the last bill of sale that he was the owner of the pianos
and had paid for the same; that he exhibited to Morrill
a forged receipted bill of the instruments, which pur-
ported to be signed by Chickering, Chase Bros. & Co., and
" that plaintiff in error also opened an account upon his
books with the company, in which he charged himself with
the six pianos at $1,370 and credited himself with cash
$1,370, although he had never paid any part of said sum.
Morrill admits making the receipted bill of the instruments
as well as the entry upon his books of the cash payment
above mentioned, but claims that he entered the same
through mistake; but his explanation is entirely unsatis-
factory. He testified that the credit should have read,
“goods,” instead of “cash,” yet upon cross-examination
he admits that he had never returned any goods to the
company. The evidence shows that five of the pianos, the
company, through a compromise with Morrill, has recov-
ered back, but that it has never received the one pledged to
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De Roberts, which had been taken by him under his bill
of sale, and its whereabouts is unknown to the company.

In the brief of counsel for plaintiff in error it is urged
that the bill of sale given to Morrill was obtained by
duress and threats made by the latter, but we find no
foundation for such claim in the evidence. Morehouse in
his testimony makes no claim that he was induced by
threats to make the bill of sale, but insists that he gave it
for the purpose of placing his property beyond the reach
of his creditors, in which statement he is contradicted by
Morrill. The evidence contained in the bill of exceptions
tends to prove that plaintiff in error claimed to be the ab-
solute owner of the instruments in question; that he re-
ceived the same as the agent of Chickering, Chase Bros. &
Co., and that he converted the property to his own use
with a fraudulent intent, by pledging the same for money
borrowed, and by transferring the pianos by a bill of sale
to Morrill. The fraudulent and wrongful pledging of the
instruments by plaintiff in error for money borrowed and
to secure the payment of his own indebtedness, without
the consent of the owner, amounts in law to embezzlement,
( Commonwealth v. Butterick, 100 Mass., 1; Commonwealth
v. Tenney, 97 Id., 50.) The fact that the company finally
received back some of the instruments does not relieve the
act of its criminal nature. We are of the opinion that the
evidence sustains the verdict. The judgment of the dis-
trict .court is

AFFIRMED,

. THE other judges concur,
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JOHN STABLER ET AL. V. HENRY GUND ET AL.
[FILED NovEMBER 10, 1892.]

1. Roview: FAILURE To FILE BRIEFS: SUBMISSION oF CAUSE
WITHOUT ARGUMENT. Where a cause brought to this court
upon appeal or petition in error is submitted upon the record and
bill of exceptions without either a brief or oral argument, the
judgment, ordinarily, will be affirmed without an investigation
of the questions presented.

2. Conditional Order for Payment of Money: ACTION
AGAINST, ACCEPTOR: PLEADING. In an action by a payee
against the acceptor of a conditional order for the payment of
money, the plaintiff must aver and prove that the conditions
stipulated in the order have been fulfilled in order to entitle him
to recover. .

3. Trial to Court: HArMLEssS ERROR: THE ADMISSION OF IL-
LEGAL EVIDENCE in a cause tried to a court without a jury is
not sufficient ground for the reversal of the judgment.

ERROR to the district court for Phelps county. Tried
below before GasLIN, J.

Hall & Patrick, for plaintiffs in error,
Case & McNeny, contra.

Norvar, J.

Plaintiffs in error were engaged in business under the
name of the Nebraska Manufacturing Company, and de-
fendants in error were engaged in the banking business
under the name and style of the Webster County Bank,
On the 15th day of December, 1884, the firm of Schunk
& Mouser, composed of J. Schunk and L. D. Mouser, was
indebted to plaintiffs in error for goods, wares, and mer-
chandise sold and delivered, to the amount of several
hundred dollars, a part of which indebtedness was evi-
denced by four promissory notes, and the balance was on
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book account. For the purpose of securing the payment
of such indebtedness, Schunk & Mouser executed and
delivered to plaintiffs the following order:

“ BLur HiLL, NEB., Dec. 15, 1884.
“ Webster County Bank, Blue Hill, Neb.

“Please pay to the Nebraska Manufacturing Co., of
Lincoln, Nebraska, the amount we owe them, consisting of
the following notes and book accouunt, out of the first col-
laterals you hold belonging to us, after the amount we
owe you is paid. [Here follows a description of the four -
notes and the account.] Amounting in all with interest to
about $598, ScHUNK & MOUSER.

' “J. SCHUNK.
“ L. D. MOUSER.

“ Witness: E. L. Morse.”

Upon the face of said order is written the following
acceptance: ¢ December 15, 1884. Accepted. Webster
Co. Bank, E. 1.. Morse, Asst. Cashier.”

Action was brought in the court below upon said accept-
ance, the plaintiffs alleging that at the time of the giving
of said order and the acceptance thereof, defendants had in
their possession and under their control a large number of
notes, accounts, and securities belonging to the firm of
Schunk & Mouser, which were held by the bank as collat-
eral security for money due from said firm to the defend-
ants; that said indebtedness to said bank has since been
paid, and that defendants have in their possession a large
amount of notes, accounts, and securitiesbelon ging to said
Schunk & Mouser, over and above the indebtedness of
said firm to the bank. The prayer is for judgment for
$498 and interest. The answer to the petition is, in effect,
a general denial. There was a trial to the court, with
finding and judgment for the defendants.

The cause is submitted to this court upon the record and
bill of exceptions, without either brief or oral argument to
aid us in reaching a proper conclusion. This court is bur-
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dened with business, and counsel bringing cases here for
review should file briefs of the points and authorities relied
upon for a reversal of the judgment. A case that does not
possess sufficient merit to demand the filing of briefs is of
too little importance to occupy the time of the court in its
consideration, and in the future such cases, ordinarily, will
be affirmed without an investigation of the cuestions pre-
sented.

The first assignment in the petition in error, that the
judgment is not sustained by sufficient evidence, must be
overruled. The order directing the bank to pay the in-
debtedness of the drawers to plaintiffs was conditional and
not absolute. It was to be paid out of the first moneys
arising from the collection of the collaterals held by the
bank belonging to the drawers after their indebtedness to
the bank was liquidated. There is not a syllable of testi-
mony tending to show that any sum has been paid upon
the collaterals in excess of the claim of the bank, for the
payment of which they were held as security. Clearly
such proof was necessary to establish the liability of the
defendants. By their acceptance of the order they only
agreed to pay the amount collected by them in excess of
the sum due them from the drawers. Not only is there a
failure of proof, but the petition fails to state a cause of
action, in that it contains no averment that anything has
been collected upon the collaterals by the bank in excess of
the amount due it from Schunk & Mouser.

Complaint is made because the court permitted defend-
ants to prove that they held no collaterals belonging to the
drawers of the order at the time the same was given, nor
since. We think this testimony was inadmissible because
it tended to impeach or contradict the written order, by the
acceptance of which defendants admitted that they held in
their possession securities owned by Schunk & Mouser.
They were estopped to deny the recitals in the order.
While the testimony to which we have referred was im-
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properly received, the judgment for that reason will not be
reversed. -Had it been excluded it could not have changed
the result, therefore was not prejudicial to the plaintiffs.
Again it has been often held by this court that the admis-
sion of irrelevant testimony in a cause tried to a court
without a jury is not ground for the reversal of the judg-
ment. (Enyeartv. Davis, 17 Neb., 228; Ward v. Parlin, 30
Id., 376.)

The third ground in the petition in error is “errors of
law occurring at the trial duly excepted to.” This is too
general to be considered. It is a sufficient assignment in
a motion for a new trial, because made so by statute, but
in a petition in error the grounds upon which it is asked
that the judgment be reversed must be specifically stated.
The judgment is clearly right and is

AFPFIRMED.

THE other judges concur.

De LaxeE A. WiLLarp v. JENs C. NELSON.
[FILED NovEMBER 10, 1892.]

1. Promissory Note: FRAUD IN PROCURING SIGNATURE: BoNa
FIDE PURCHASERS. When the signature of an illiterate per-
80n is obtained to a promissory note by the payee fraudulently
inducing him to believe that he is signing an instrument of an
entirely different character, without any fault or negligence of
the maker, the note cannot be enforced even in the hands of a
bona fide holder. '

2. Sufficiency of Evidence. Held, That the instructions fairly
presented the case to the jury, and that the verdict is not con-
trary to the evidence.

ERROR to the district court for Platte county. Tried
below before Syith, J.



652 NEBRASKA REPORTS. [VoL. 35

Willard v, Nelson.

M. V. Moudy, and Sullivan & Reeder, for plaintiff in

€error,

M. Whitmoyer, contra.

Norvar, J.

This is an action to recover of the defendant in error the
amount of a promissory note for the sum of $120, which
it is alleged he executed at Columbus, this state, on the 26th
day of October, 1837, payable to the order of Cole, Grant
& Co. one year after date, with interest at ten per cent,
and indorsed by the payees to the plaintiff before maturity.

The answer sets up the illiteracy of the defendant, want
of consideration, and that the note was procured by fraud
and circumvention practiced upon him by the agent of
Cole, Grant & Co. The reply denies the allegations of the
answer, The jury found for the defendant, and the plaint-
iff brings error. ‘

On the trial the plaintiff introduced testimony tending
to show that the defendant’s genuine signature is attached
to the note and that plaintiff purchased it for value before
maturity, He also introduced the instrument. in evidence,
and then rested his case. Thereupon the defendant intro-
duced testimony to the effect that in October, 1881, he met
in Columbus a person who represented himself to be the
agent of Cole, Grant & Co. in the sale of a certain combi-
tion slat and wire fence; and that defendant was induced to
and did consent to act as agent for said Cole, Grant & Co.
in the sale of such fence in certain townships of Platte
county. A commission contract, partly written and partly
printed, constituting and appointing the defendant as such
agent, was prepared by the agent of Cole, Grant & Co.,
which was signed by both parties. The defendant further
testified that he signed his name but twice on that occasion,
and he supposed he was signing duplicate contracts; that
he is illiterate and unable to read English; that the stran-
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ger read over the contract to him before it was signed ; that
nothing was said at any time about the defendant giving a
note, nor did he know that he had signed one until long
after the agent of the payees had left the county. This
testimony is undisputed. The uncontradicted proof shows
that, while the defendant’s genuine name is appended to
" the note, he never executed and delivered the same, know-
ing it to be such, but that by some artifice or trick he was
duped and defrauded into signing it, supposing it to be an
agency contract for the sale of the fence. The note was
absolutely without consideration. Only the two parties to
the transaction being present when the paper was signed,
the defendant was compelled to trust to the reading thereof
to the agent of the payees. Whether the defendant was
guilty of negligence or not was for the jury to determine
. from all the facts and circumstances in evidence. If he
was free from negligence or fault and was tricked into
signing the note, as the jury must have found, and the evi-
dence tends to show, then the plaintiff cannot recover, al-
though he may bea bona fide holder. (First National Bank
of Omaha v. Lierman, 5 Neb., 247; Dinsmore & Co. v.
Stimbert, 12 1d., 433; First National Bank of Sturgis v.
Deal, 22 N. W. Rep. [Mich.], 53; Bowers v. T'homas, 62
Wis., 480; Soper v. Peck, 51 Mich., 563.)

The plaintiff on rebuttal called as a witness one Gus
Wilson, and propounded to him the following question :

Q. State if Mr. Willard applied to you, about the time
this note was purchased by him, to ascertain if he knew
anything about the genuineness of this signature before he
purchased.

Objected to, as immaterial and not responsive to the is.
sues, and not rebuttal. Sustained. Exception.

The plaintiff offered to prove by the witness that within
four or five days after October 26, 1887, the plaintiff in
the action, D. A. Willard, came to the witness at his bank .
in Genoa, Nebraska, and asked him concerning the note
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in suit, and the responsibility of the defendant, and ex-
hibited to the witness the instrument, asking him whether
it was all right; that the witness then stated to plaintiff
that the signatute to the note was genuine and that the de-
fendant was financially solvent. Defendant objected to
the offer, which was sustained.

.The offered testimony was excluded, and, we think,
rightly so, as it was cledrly immaterial. The answer ad-
mitted the signature to the note, and the jury were so in-
structed. Besides, it was not competent to prove what the
witness said to plaintiff about the note before it was pur-
chased, as such testimony had no bearing upon the issues
in the case, and was hearsay. -

Several exceptions were taken to the charge of the court
as given, and the refusal to give instruction one, requested
by the plaintiff.. None of these are well taken., Counsel
have not pointed out a single objection to the charge of the
court, and we are unable to discover any error therein,
The instructions are in harmony with the authorities cited
above, and the case went to the jury under a charge quite
as favorable to the plaintiff as the case would warrant. The
verdict has ample support in the evidence, and finding no
error in the record the judgment of the district court is

AFFIRMED.

THE other judges concur.
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O. D. MoNTcOMERY, MODERATOR, V. STATE oF NE-
BRASKA, EX REL. ELMER E. THoMPSON, COUNTY
SUPERINTENDENT.

[F1LED NovEMBER 10, 1892.]

1. Mandamus: MODERATOR OF SCHOOL DISTRICT: REFUSAL TO
COUNTERSIGN ORDERS. It is the duty of the moderator of a
school district to countersign all proper orders drawn by the di-
rector on the district treasurer, and if he refuses to countersign
such an order, issued in full compliance with the provisions of
law, mandamus will lie to compel the performance of such duty.

: RIGHT OF COUNTY SUPERINTENDENT TO APPLY
FOR WRIT. A moderator refused to countersign an order prop-
erly drawn upon the treasurer and the matter was submitted
for adjudication to the county superintendent, who, after inves-
tigation, found that the officer refused to sign the order for in-
sufficient reasons.  Held, That under the statute the county-
superintendent had the right, on behalf of the district, to apply
to the proper court for a writ of mandamus to compel the officer
to perform his dusy.

‘8. Employment of Teacher: VALIDITY OF CONTRACT. A con-
tract of employment of & teacher entered into on behalf .of the
district by the director and treasurer will bind the district,
although the moderator was not consulted concerning the em-
ployment. ' :

'

Error to the district court for Hall county, Tried
below before HARRISON, J.

Thummel & Platt, for plaintiff in errqr.“
Charles G. Ryan, contra.

Norvary, J.

This action was brought in the court below by the state,
on the relation of the county superintendent of schools of
Hall county, for a peremptory mandamus to require and
compel the plaintiff in error, as moderator of school district
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No. 27, of said county, to sign certain school orders drawn
by the director of said district upon the school district
treasurer in payment of teachers’ wages. An alternative
writ of mandamus was issued, to which the respondent filed
a motion to quash on the following grounds:

1. Plaintiff has no legal capacity to sue.

2. Defect of parties plaintiff.

3. The facts alleged are insufficient to entitle the relator
to the relief demanded.

The motion being overruled, respondent answered, and
upon the hearing the issues were found in favor of relator
and a peremptory mandamus was granted as prayed. A
motion for a new trial was made and denied. To reverse
the judgment the cause is brought into this court on error.

The facts alleged and proved are substantially these: On
or about the 29th day of July, 1889, James Bly and Nel-
son Wescott, thedirector and treasurer respectively of school
district 27 of Hall county, entered into a written contract
on-behalf of said district with one Katie E. Costello, a le-
gally qualified teacher of said county, by which she was
employed to teach the school of said district for the period
of six months, commencing on the 2d day of September,
1889, at an agreed salary or wages of $37.50 per month,
payable at the end of each month.

In pursuance of said contract said Costello taught the
school of said district for the full term of six months, and
in part payment for the services so rendered as such teacher,
the said James Bly, as director of said school district, drew
two orders upon the treasurer of said school district in
favor of said Costello, one for the sum of $37 and the
other for $38. Both of these orders, after being duly
signed by said Bly as director, were presented to the re-
spondent, the moderator of the said school district, with a
request that he countersign the said orders, which request
he refused to comply with. Thereupon the matter of the
refusal of the respondent to countersign said orders was
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submitted for adjudication to the relator, as county superin-
tendent, who, after investigation, found that the respondent,
through contumacy, unreasonably refused to countersign
said orders. The respondent still refusing to countersign
the same, although the county superintendent presented
the orders to him with a request that he sign the same, the
relator instituted this action.

Section 16, subdivision 4, chapter 79, Compiled Statutes,
provides' that the director “shall draw and sign all orders
upon the treasurer for all moneys to be disbursed by the
district, and all warrants upon the county treasurer for
moneys raised for district purposes, or apportioned to the
district by the county superintendent, and present the same
to the moderator, to be countersigned by him, and no war-
rant shall be issued until so countersigned. No warrant
shall be countersigned by the moderator until the amount
for which the warrant is drawn is written upon its face.
The moderator shall keep a record, in a book furnished by
the district, of the amount, date, purpose for which drawn,
and name of person to whom issued, of each warrant coun-
tersigned by him.”

By the above statutory provision it is made the duty of
the moderator of a school district to countersign all proper
orders drawn and signed by the director upon the district
treasurer for moneys to be disbursed by the district. The
treasurer of a school district has no authority to pay out
moneys belonging to the district, except upon orders signed
by the director and countersigned by the moderator. (Sec-
tion 5, subdivision 4, of said chapter 79; State v. Bloom,
19 Neb., 562.)

It is urged that relator has no capacity to sue, and that
there is a defect of parties plaintiff. We think ample
authority for bringing the action is conferred upon the
relator by section 11, subdivision 3, chapter 79, Com-
piled Statutes, which provides that “whenever a director
or moderator refuses to sign orders on the treasurer, or

45
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the treasurer thinks best to refuse the payment of orders
drawn upon him, the difficulty shall be referred for ad-
judication to the county superintendent, who shall proceed

"at once to investigate the matter, and if he finds that the
officer complained of refuses, through contumacy or for in-
sufficient reasons, it shall be the duty of the superintendent
on behalf of the district to apply to the proper court for a
writ of mandamus to compel the officer to perform his
duty.” :

The language of the section quoted is clear and explicit,
and leaves no room for interpretation. In the case at bar
the petition, as well as the proof, shows that the matter of
the refusal of the respondent to countersign the warrants
in question was submitted to the relator as county superin-
tendent, and, upon investigation, he found that respondent
refused to countersign the orders without his having any
valid ground or excuse therefor. Such being the case, the
right of the county superintendent to apply to the court
for a mandamus to compel the respondent to countersign
the orders cannot be doubted. Notwithstanding the power
thus conferred upon the county superintendent by the
statute, Miss Costello could have brought the action in her
own name, yet she was not obliged so to do, nor was it
necessary that she should have been joined as a relator
herein. The fact that a third party advanced the money
on the orders to the payee therein named did not bar the
right of the county superintendent to institute the suit, nor
was the person so advancing the money a necessary party
to the action. It fully appears from the record before us
that the application for mandamus was brought by the re-
lator on behalf of the school district. This was sufficient.

The objection that relator failed to prove that Miss Cos-
tello was a qualified teacher is not sustained. by the record.
The bill of exceptions shows that during the time she
taught the school she held a second grade certificate from
the county superintendent of Hall county, authorizing her
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to teach school in such county. She therefore possessed a
proper certificate of qualification, and the respondent’s re-
fusal to countersign the warrants upon that ground is
without merit.

Upon the trial some evidence was introduced by respond-
ent tending to show that the moderator took no part in the
employment of the teacher, and that he neither had notice
of or participated in the meeting of the school district
board at which she was employed. The evidence estab-
lished that the respondent was consulted by the other two
members of the board concerning her employment, and
that he declined to hire her at a compensation exceeding
$30 per month. It is immaterial that there was no formal
meeting of the board authorizing her employment or that
respondent did not consent to the making of the contract.
The employment is not for that reason invalid. As stated
by the present chief justice in his opinion in Russell v.
State, 13 Neb., 68, “the director, with the assent of either
the moderator or treasurer, may hire teachers, or if the
moderator and treasurer agree upon a teacher they may re-
quire the director to employ the person agreed upon, or in
case of his refusal undoubtedly may themselves employ
such person. In order to secure harmony in the district,
it is desirable that all those entrusted with the duty of hir-
ing teachers should agree upon the person to be employed,
but it is not necessary to the validity of the contract. The
law imposes upon the director the duty of hiring, either at
the request of his colleagues or with the assent of one of
them. The law having specially authorized the director to
perform this duty, it is not necessary to the validity of the
contract that there should be a meeting of the school board,
or even that all the members thereof should be consulted
in relation thereto or notified of the employment.” The
contract entered into by a majority of the board on behalf
of the school district is valid and binding. And as it ap-
pears that the respondent failed to perform a plain statutory

e
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duty, thedistrict court did not err in awarding a peremptory
writ of mandamus to compel him to perform such duty.
The judgment is

AFFIRMED.

THE other judges coneir.

Leiece R. FLETCcHER v. RaNDALL A. BroOwN,

[FiLED NovEMBER 10, 1892.]

[

. Joinder of Actions: EJECTMENT: RENTS AND ProOFITS. An
action of ejectment, under our practice, may be joined with one
to recover rents and profits.

2. Ejectment: RENTS AND PROFITS: LIMITATIONS: OCCUPYING
CLAIMANTS ACT. Damage for rents and profits may be recov-
ered in an action of ejectment for the statutory period, prior to
the service of summons therein. The special provision of the oe-
cupying claimants act, ch, 63, Compiled Statutes, applies only
to rents and profits subsequent to the service of summons in the
ejectment suit.

3. : REMEDY FOR RENTS AND PROFITS ACCRUING AFTER
SERVICE OF PROCESS. Whether such special provision is ex-
clusive as to damages for rents and profits subsequent to the
gervice of summons in ejectment or concurrent only, query.

4, OccuPYING CLAIMANT: VALUE OF IMPROVEMENTS:

EVIDENCE. Where an occupant of real estate, in an action of
ejectment, is allowed for valuable and lasting improvements
made while in possession under a claim of title, the measure of
his recovery is the amount such improvements add to the value
of the premises. Evidence of the cost of improvements, irre-
spective of their effect upon the value of the land, is inadmissible.

5. Bvidence: Taxrs Paip By THIRD PARTY. Evidence exam-
ined, and %eld not sufficient to entitle the plaintiff in error, de-
fendant in an action of ejectment, to recover for taxes paid by
third parties.

6 ——: . One F. went into possession of property under a
title bond executed by L., whereby the latter agreed to convey
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by good and sufficient deed upon the payment of the last in-
stallment of the purchase money ten years after date. Subse-
quently, and before payment of the purchase money, B. brought
an action of ejectment againet F. to recover possession of the
premises. Held, That F. could not recover against B. for taxes
paid by L. in the absence of evidence of a special assignment by
the latter.

7. Occupying Claimants: EVIDENCE examined, and held to sus-
tain the finding of the trial court as to the value of improve-
ments made by plaintifl’ in error, an occupying claimant.

ERROR to the district court for Washington county.
Tried below before HopEWELL, J.

W. H. Eller, for plaintiff in error.
W. C. Walton, and Charles H. Brown, contra.
Posr, J.

This was an action of ejectment in the district court of
‘Washington county by the defendant in error, Randall R.
Brown, to recover possession of the west half of the south-~
east quarter of section 21, township 19, range 11 east, in
said county., The petition is in the usual form in actions
of ejectment and praying judgment for damages in the sum
of $100. The answer is a denial of title in the plaintift
and an allegation of title in the defendant by virtue ot
two tax deeds by the treasurer of Washington county;
one in favor of R. F. Beal and E. A. Allen, November 30,
1864, and the other to Victor G. Lantry, August 9, 1879.
It is also alleged that the defendant and his grantors have
paid taxes on the property in controversy since the year
1861, and that he and his immediate grantor, Lantry, have
since the year 1876, while in possession thereof, made
valuable and lasting improvements thereon, consisting of a
dwelling house, stable, out-buildings, orchards, etc., to the
value of $2,400. The answer concludes with the prayer
for an accounting, in case the title to the premises is found
by the court to be in the plaintiff, and that the taxes paid
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by the defendant and his grantor may be adjudged to be a
lien thereon, and for general relief. The reply is a general
denial. The case being called for trial in the district court,
the cause of action was confessed by the defendant below
so far as the title to the property was concerned, and the
following stipulation signed by the respective parties:

“It is hereby stipulated by and between the parties
hereto, that at the April term of court this defendant
(plaintiff) may take judgment in his favor for possession
in this cause, * * * and that the question of rents,
and profits, and improvements, and such other things and
differences as are set up in defendant’s answer or the de-
fendant may have, shall be continued for settlement, or
until the next term of this court.”

Subsequently the case was sent to a referee with instruc-
tions “to take the evidence and report upon the facts and
law as to the matters in issue undisposed of by the judg-
ment heretofore rendered in this action, being the question,
* on the part of the plaintiff, for the recovery of damages for
the rents and profits of the land described in his petition,
and the question of the recovery by the defendant of dam-
ages for taxes paid and improvements made on the same.”

At a subsequent term the referee submitted his report as
follows:

1. That defendant took a conveyance of the land from
Victor G. Lantry by a bond for a deed, September 30,
1882.

- 2, That defendant took possession of the land soon
after and enjoyed the rents and profits of the same for the
years 1883, 1884, 1885, 1886, and 1887.

“8. That the rental of the land was as follows: Forty-
five acres worth $2.00 per acre for each of the years
1883, 1884, 1885, and worth $2.50 per acre for each of the
years 1886 and 1887. Twenty-five acres worth 25 cents
per acre for each of the years 1883, 1884, 1885, 1886, and
1887. The rest of the land had no rental value,
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“4, That defendant placed on the land prior to Febru-
ary 23, 1883, and subsequent to September 30, 1882, last-
ing and valuable improvements of the value of $825.

“5. That there was placed on the land by Victor G.
Lantry, through whom defendant claims, and prior to de-
fendant’s purchase of the land, lasting and valuable im-
provements of the present value of $250.

“6. That defendant placed on the land subsequent to
Febrnary 23, 1883, lasting and valuable improvements of
the present value of $600.

“7, That payments of taxes for the land in controversy
have been made, and instruments and documents have been
made and delivered, as shown in the schedule hereto at-
tached and made a part of this report, marked ¢ Exhibit
A’ said schedule showing tax deeds, certificates of sale for
taxes, quitclaim deeds, payment of taxes, one satisfaction
of bond for a deed, one redemption certificate, and one
bond for a deed.

“8. That owing to the failure to plead in the answer, or
owing to the fact of too much land being covered by a tax
deed, or want of proof of power of attorney, or want of
proof of proper assignment of interest, defendant’s interest
in the land in the matter of taxes is not shown clearly, ex-
cept for the years 1870, 1873, 1883, 1884, 1885, and 1886.

“T make the following conclusions of law:

1, That plaintiff is entitled for rents and profits:

“For the year 1883 to $96.25, with interest from Janu-
ary 1, 1884,

“ For the year 1884 to $96.25, with interest from Janu-
ary 1, 1885.

“For the year 1885 to $96.25, with interest from Janu-
ary 1, 1886.

“For the year 1886 to $118.75, with interest from Jan-
uary 1,.1887,

“For the year 1887 to $118.75, with interest from Jan-
uary 1, 1888,
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2. That defendant is entitled to the sum of $1,075 in
payment for lasting and valuable improvements put upon the
land by himself and his grantor prior to February 23, 1883.

3. That defendant is entitled to a lien for the taxes
paid for the land for the years 1870, 1873, 1883, 1884,
1885, and 1886, as far as pleaded, with interest.”

Exceptions were taken to the above findings and con-
clusions of law by both parties, which sufficiently appear
from the decree of the court as follows :

“This action coming on for hearing on the report of the
referee and objections thereto filed by the plaintiff and de-
fendant and arguments of counsel, and the court being ad~
vised in the premises, it is ordered that the first, second, and
third exceptions of the plaintiff and also the defendant to
the referee¢’s finding of fact be, and the same are hereby,
overruled, and the court approves the first, second, third,
fourth, and fifth findings of fact by the referee; and it is
further ordered that the said plaintiff’s fourth exception to
the referee’s first conclusion of law be, and the same is
hereby, reformed to the extent that the rents and profits of
the land in controversy, amounting to the sum of five hun-
dred and ninety-five dollars and eighteen cents, to the 10th
day of April, 1888, and the said finding, as reformed, is
hereby approved and confirmed. It is further ordered
that the plaintiff’s sixth objection to the referee’s third con-
clusion is hereby disallowed and set aside; and it is further
ordered that the fifth and seventh exceptions of the plaint-
iff to the refefee’s report be, and the same are hereby, over-
ruled ; and it is further ordered that the sixth, seventh, and
eighth findings of fact by the referee be, and the same are
hereby, disallowed and set aside as matters immaterial to
the issues involved ; and it is further ordered and adjudged
that the referee’s second conclusion of law be, and the
same is hereby, approved and confirmed. It is therefore
considered by the court that the plaintiff have and recover
of and from the said defendant the possession of the prem-
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ises in the petition described, to-wit, the west half of the
southeast quarter of section 21, in township 19, range
11 east, in Washington county, Nebraska, and that he
have, and the clerk of the court is hereby ordered to issue,
a writ" of restitution for the possession of said premises
upon the paying into the court by the plaintiff of the sum
of four hundred seventy-nine dollars and seventy-two cents
($479.72), being the difference between the sum found due
the defendant, to-wit, one thousand seventy-five dollars
for the improvements and five hundred and ninety-five
dollars and eighteen cents rents and profits due the plaint-
iff, as shown by the report of the referee and its modifica-
tions by the court, with interest thereon from the 10th day
of April, 1888, within ninety days from the entry of this
judgment.”

A preliminary inquiry is suggested by briefs of counsel,
viz.: Just what issues were presented for trial before the
referee? The allegation of the petition with respect to
damage is probably too general and would have been so
construed had objection been made at-a seasonable time.
The charge therein is that the plaintiff has sustained dam-
age by the unlawful withholding of possession of said prem-
ises, in the sum of $100, etc. Where damage is claimed
for rents and profits the petition should contain a statement
* of the facts upon which such claim is based, although a
general allegation is sufficient to support a judgment.
(Boone, Code Pleading, 184.) But we must also. look to
the stipulation set out above and the order of the court for
the issues. By them in express terms the whole question
of rents and profits on one side and claim for taxes and im-
provements on the other side is submitted to the referee.
Nor is the jurisdiction of the court or the regularity of its
proceedings in that respect now called in question. The case
therefore, as submitted to the referee for trial involved an
accounting between the parties, and each was entitled to
such relief as would have been allowed by the district court
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as a court of equity had the same questions been presented
by the pleadings instead of the stipulations.

The first objection argued in this case is the allowance
in favor of the plaintiff below of rent for the year 1883,
which was prior to the service of any notice of his claim to
‘the premises. This objection is founded upon the provis-
ions of section 4 of the act approved February 28, 1883,
known as the occupying claimants act. (Compiled Statutes,
ch. 63.) By that section it is provided the appraisers con-
templated by said act “shall assess the net annual value
of the rents and profits which the occupant or claimant has
recéived after having received notice of the successful
claimant’s title by service of process,” etc. Had defendant
in error elected to proceed in accordance with the provis-
ions of the occupying claimants act it is clear that the in-
quiry of the appraisers with respect to rents and profits
would have been confined to the period subsequent to the
service of the summons.  But, as we have already seen, the
whole question of rents and profits was by stipulation sub-
mitted to the referee. The provision of the act of 1883
with respect to rents and profits is in substance identical
with that of the former act on the subject. (Gen. Statutes
ch. 51.)-

In Harrall v. Gray, 12 Neb., 543, it was held that the
Jast hamed act was not exclusive and that the plaintiff’s
damage for rents and profits was not limited to the time of
the service of summons, but that he might recover in eject-
ment for such length of time, within four years, as the
proofs show him entitled to. At common law the action
of trespass for mesne profits could be maintained by the
plaintiff in an ejectment suit after judgment in his favor,
and the actions were so far separate that a judgment for
nominal damage in the latter was no bar to a subsequent
action for mesne. profits. (Van Alen v. Rogers, 1 Johns.
Cases [N. Y.}, 281; Jackson v. Wood, 24 Wend. [N.Y.],
443.) But under the Code the two causes of action may
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be joined. The occupying claimants act, however, makes
no provision for assessing of damage for rents and profits
previous to the service of summons. But that omission
does not affect the plaintiff’s right of recovery therefor.
It is apparent that the act in question was not intended as
a restriction upon the right of the plaintiff to recover in the
ejectmeunt suit his mesne profits up to the time of service
of the summons. Whether the special provision in the
act aforesaid is exclusive or concurrent only, as to reats and
profits subsequent to the service of summons, is a question
not presented by the record in this case. There was there-
fore no error in allowing rents for the year in question.

2. The district court upon the exceptions of both par-
ties reviewed the evidence and reduced the amount of the
finding of the referee for improvements to $1,075.72,
which action is now assigned as error. It has been settled
by repeated decisions of this court that an occupying
claimant of land who has made lasting and valuable im-
provements thereon, under a bona fide claim of title de-
rived from lawful public authority, is entitled to compen-
sation therefor. (Shuman v. Willetts, 19 Neb.,705; Page v.
Davis, 26 Id., 670.) In this connection it is important to
determine, upon authority, the rule by which to assess the
- value of improvements in cases of this character. In 3
Sutherland on Damages, 349, 350, the rule is stated in the
following language: ¢The improvements should be esti-
mated in favor of the defendant at such an amount as
they add to the market value of the premises.”” The same
rule is stated by Judge Story in different language, viz.,
“the allowance must be measured by the benefits which the
true owner will receive from the improvements.” (Story’s
Eq. Jur., sec. 799 ; see also 1 Sedgwick, Damages, 258,
note; MeMurray v. Day, 70 la., 671 ; Fisher v. Edington,
85 Tenn., 23; Thomas v. Quarles, 64 Tex., 491; Pacquette
v. Pickness, 19 Wis., 219.) Tested by the rule above stated,
which we have no doubt is the sound one, there is no error
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in the ruling complained of. The referee had, over the
objection of the plaintiff below, permitted the defendant
to prove the cost of the improvements made by himself
and Lantry through whom he claims, irrespective of their
effect upon the value of the land. This evidence the court
evidently rejected, since the amount allowed is about the
average estimate of defendant’s witnesses when examined
with reference to the value of the land with and without
the improvements. The finding of the court is clearly in
accordance with the weight of evidence, and no sufficient
reason is given for reversing it in this court.

3. The next contention is that the referee and the court
erred in rejecting the claim of the defendant below for
taxes for the years not enumerated in the referee’s conclu-
sions of law. The evidence of title in defendant is:

(1) Treasurer’s deed, to Roger T. Beal and Edwin A.
Allen, September 30, 1863.

(2) Treasurer’s deed, to Roger T. Beal and Edwin A.
Allen, November 21, 1864.

(3) Quitclaim deed, Beal and Allen to Victor G. Lan-
try, April 10, 1875.

(4) Treasurer’s deed, to Rice Arnold, August 20, 1878.

(5) Treasurer’s deed, to V. G. Lantry, August 9, 1876,
for taxes of 1870. :

(6) Treasurer’s deed, to V. G. Lantry, August 9, 1876,
for taxes of 1872,

(7) Quitclaim deed, Rice Arnold to defendant, March 31,
1888. '
(8) Bond for a deed, Victor G. Lantry to Leigh R.
Fletcher, defendant, dated September 30, 1882,
By the terms of the last named instrument Lantry
agrees to sell and convey the property in controversy to the
"defendant for $1,350, payable as follows: $825 on Jan-
uary 15, 1883, $400 five years after date, and $125 ten
years after date, all bearing interest at eight per cent per
annum. It appears affirmatively from the evidence in the
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bill of exceptions that no conveyance of the title to the
property by Lantry to defendant has been attempted, nor
is there any pretense that the latter has paid the amount
named to entitle him to a deed. There is no evidence
whatever of an assignment by Lantry to defendant of any
claim for taxes, hence the rights of the latter, whether legal
or equitable, must be referred to the titlebond. There was
therefore no error in rejecting the claim for taxes paid by
Lantry. The judgment of the district court, so far as it
recognizes the right of defendant to recover under the oc-
cupying claimants act, is evidently based upon the tax deed
to Arnold, for it is plain that it could be sustained upon no
other ground. Whatever may be the rights of Lantry
with respect to taxes paid by himself or Beal and Allen,
that cause of action, so far as this record discloses, remains
his property.

The record discloses that the taxes from 1870 to 1882,
inclusive of both years except for the year 1874, were paid
by C. P. Lamar, 8. S. Smith, and C. McMenemy, but we
find in the record no assignment to defendant of the claim
of either of the parties named, nor has plaintiff in error in
his brief pointed out to us wherein any such privity exists
as will entitle him to recover for taxes so paid.

4, Tt is contended that the referee should have been di-
rected to find the value of the land in September, 1882, at
the time defendant entered. The defendant is not preju-
diced by the failure to so find for the reason as has already
been stated, that he did not elect to proceed under the oc-
cupying claimants act, but permitted the trial to proceed as
upon an accounting in equity. .

5. Counsel for defendant in error in their brief have as-
sailed the rule announced in Page v. Davis, 26 Neb., 670,
and insist that one who holds only by virtue of a tax title
adjudged to be void is not by any fair or reasonable con-
struction of the occupying claimants act entitled to the
benefit of its provisions.  We have no occasion to discuss
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that question, since the case comes into the court upon the
petition in error by Fletcher, the defendant below, and the
judgment must be affirmed on other grounds, Had Brown,
the plaintiff below, desired to have the judgment reviewed
he should have filed his petition in error. As it is, he is
presumed to be satisfied with the judgment. There being
no error in the record prejudicial to the plaintiff in error
the judgment of the district court is

AFFIRMED.

THE other judges concur.

ALEXANDER CARTER, JR., V. RANDALL A. Brown.
[F1LED NovEMBER 10, 1892.]

1. Ejectment: RicHTS OF OCCUPYING CLAIMANT: IMPROVE~
MENT AND TAXES. To entitle the defendant in ejectment on
eviction at the suit of the owner of real estate to recover under
the provisions of the occupying claimants act for improvements
and taxes paid while in possession, it must appear that such im-
provements were made or sach money paid while he was in
good faith claiming title, legal or equitable, to the premises de-
rived from some public office or from the United States or the
state of Nebraska.

2. : : —. L., whose only title to real estate was
derlved from certain tax deeds conceded to be void, executed in
favor of C. a title bond conditioned that he would convey said
property on paymeunt of the consideration, at the expiration of
five years. Subsequently B., the owner, recovered judgment
for possession thereof in an action of ejectment against C., in
which the latter sought to recover under the occupying ciaim-
ants act for improvements and taxes paid by him. Held, in
thé absence of evidence that C.’s possession, actual or construct-
ive, was by virtue of said bond, or that such money wasexpended
for taxes and improvements, while in good faith relying upon a
title acquired thereby, that a judgment for the plammﬁ‘ should
not be disturbed.
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ERROR to the district court for Washington county.
Tried below before HoPEWELL, J.

W. H. Eller, for plaintiff in error.
W. C. Walton, and Charles H, Brown, contra.

Posr, J.

This was an action of ejectment by the defendant in er-
ror in the district court of Washington county to recover
possession of the northeast quarter of the southwest quar-
ter of section 21, township 19, range 11 east, in said
county. The petition is in the usual form and does not
call for especial notice. The answer denies the title of
plaintiff and alleges title in the defendant through certain
tax deeds and a title bond which will be more particularly
described hereafter. At the April, 1886 term the plaint-
"iff’s cause of action was confessed so far as his title was
concerned, and judgment entered in his favor in pursuance
of the following stipulation :

“It is hereby stipulated by and between the parties
hereto, that at the Apri! term of court this defendant
(plaintiff ) may take judgment in’his favor for possession
in this cause, * * * and that the question of rents
and profits, and improvements, and such other things and
differences as are set up in defendant’s answer or the de-
fendant may have, shall be continued for settlement, or un-
til the next term of this court.”

Not being able to agree upon a settlement of the remain-
ing issues, the case was sent to a referee with instructions
to hear the evidence and report his findings of fact and
conclusions of law upon the question of the plaintiff’s
claim of damage for rents and profits, and the defendant’s
claim for taxes and improvements. Subsequently, the
referee submitted the following report:
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1. That defendant took a conveyance of the land from
Victor G. Lantry by a bond for a deed September 10,
1882.

2. That defendant took possession of the land and en-
joyed the rents and profits of the same for the years 1883,
1884,,1885, 1886, and 1887.

3. That the rental value of the forty acres of land in
controversy during the five years above mentioned was
fifty cents per acre for-each year.

“4, That defendant, subsequent to February 23, 1883,
placed upon the land lasting and valuable improvements
of the present value of forty dollars.

“5. That payments of taxes for the land in controversy
have been made and instruments and documents concern-
ing the land have been made, and delivered, such as are
shown in the schedule hereto attached and made a part of
this report, marked ‘ Exhibit A,’ said schedule showing tax
deeds, certificates of sale for taxes, quitclaim deeds, pow-
ers of attordey, one bond for a deed, and payments of
taxes,

6. That the power of attorney shown in said schedule
as to date, June 10, 1881, is defective, in so far as the ac-
knowledgment before the notary fails to show any one
personally appearing before him except Alice Marsilla
Eaton,

«7. That all of the tax deeds and some of the certifi-
cates of sale and tax receipts shown in said schedule are for
other lands as well as the lands in controversy.

“T make the following conclusions of law:

“1. That plaintiff is entitled to the sum of $100 as rents
and profits.

2. That defendant is not entitled to pay for the im-
provements put upon the land.

«3. That defendant is entitled to a lien for the taxes
paid with interest, for the years 1882, 1883, 1884, 1885,
and 1886, as far as pleaded in his answer, and that he is
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entitled to a lien for a part of the taxes paid for each of
the following years with interest: 1861, 1862, 1863, 1864,
1865, 1866, 1867, 1870, 1871, 1872, 1873, 1875, 1876,
and 1879.”

Exceptions were taken to the findings by the respective
parties which present the questions herein considered.
The first objection to the judgment relied upon by the
plaintiff in error in this court is the allowing in favor of
the plaintiff below of rents and profits for a period ante-
cedent to the date of notice of the latter’s claim of title by
service of summons in the ejectment suit. That question
was fully considered in the case of Fletcher v. Brown, ante,
p- 660, decided at this sitting. That case involved precisely
the same facts as this, and the conclusion there reached is
decisive of the question. The other questions presented
by the record are all included in the one inquiry: Is the
plaintiff in error on the record of the case entitled to the
benefits of the occupying claimants act (ch. 63, Compiled
Statutes)? His only title or pretense thereof is a title
bond executed in his favor by Victor G. Lantry September
10, 1882, which is conditioned that upon the payment of
the consideration therefor, of which $300 matures five
years after date, he, Lantry, would convey said premises to
plaintiff in error by a good and sufficient deed. It was
further provided therein that in case said Lantry was not,
at the expiration of five years, able to convey by a perfect
title that the damage for the breach of said contract should
be the consideration paid without interest. Although
plaintiff in error was a witness in his own behalf] there is
in the bill of exceptions no evidence of payment by him
of the consideration of the land, nor is there any proof

“whatever of any equity in him aside from the bond for a
deed. It is not shown that he made the improvements or
paid the taxes for which he claims in good faith, relying
upon his title under the bond from Lantry, nor even that
he went into possession, either actual or constructive, by

46
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virtue thereof, or even held or claimed to hold under or by
virtue of said bond. Lantry’s only title or claim was by
virtue of certain treasurer’s tax deeds admitted to be void
and for taxes paid by himself and grantors. There is no
evidence that his rights, whatever they may be on account
of taxes so paid, have been assigned to the plaintiff in
error, hence it is plain the latter cannot recover on that
cause of action. (F'letcher v. Brown, supra.)

But there is still a more serious objection to his recovery
and one which goes not only to the claim for taxes paid by
Lantry and his grantors, but to the claim for improvements,
and taxes paid by the plaintiff in error, viz., that he is
not shown to have any such title to or interest in the prem-
ises in controversy as will entitle him to the benefits of
occupying claimants act. That law was intended for the
protection of those occupants of real estate only who have
improved the same or expended money for taxes thereon,
while relying in good faith upon such title as is mentioned
in the act, and its provisions will not be extended to cases
which cannot by a reasonable construction be held to be
within their terms. (King v. Harrington, 18 Mich.,213; R.
Co. v. Hardenbrook, 21 Kan., 440.) In the last named case
it is said by Judge Valentine that “In order to get the
benefits of the occupying claimants act the records must
show prima facie at least that at the time he made the im-
provements on the land he had an interest therein, and that
such interest was of that high character which may prop-
erly and rightfully be denominated in law or equity a title.
No interest less than an apparent title would be sufficient.”
The provision of our statute is: “ That in all cases where
any person claiming title to real estate, whether in actual
possession or not, for which such person can show a plain and
connected title in law or equity derived from the records of
some public office or from the United States or from this state,
or derived from any such person by devise, descent, deed, con-
tract, or bond, such person or persons claiming or holding
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as aforesaid shall not be evicted or turned out of possession,”
etc. What plaintiff in error was required to show was a
plain and connected title in law or equity derived from the
records of some public office or from another so claiming
or holding by contract or bond. It may be conceded that
Lantry had such title as would have been a sufficient pro-
tection to him as to improvement made in good faith, and
that plaintiff in error would also have been within the
statute had he taken and held possession under the title
bond. But as his possession is not shown to have been
under or by virtue of said bond, it follows that there is no
such privity between him and Lantry as would entitle him
to invoke the protection of the statute as against the owner
of the title.

At common law we know the occupant of real estate
was without remedy, upon eviction, for improvements.
Whatever was annexed to the freehold the law deemed a
part of it and inured to the benefit of the owner, and an
occupant made improvements at his peril, although in good
faith relying upon his own title. Finally, the rule was
adopted by courts of equity, following the civil law, that
when a bona fide occupant of property made improve-
ments thereon in an honest belief of ownership, and the
true owner was obliged to invoke the powers of a court of
chancery, the court, by an application of the maxim, he
who seeks equity must do equity, would compel him to
pay for the improvements, (Sugden on Vendors, ch. 22,
secs. 54, 55, 57; Story’s Eq. Jur., 779a, 7995.) Courts
of law subsequently modified the strict rule of the common
law to the extent that in an action for mesne profits the
bona fide occupant might recoup the value of his improve-
ments. (2 Kent, Com., 335, Jackson v. Loomis, 4 Cow.
[N.Y.], 168.) If the improvements exceed in value the
owner’s claim for mesne profits, the common law affords the
occupant no remedy, while the right of the owner to recover
his rents does not depend upon the statute. The radical
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changes wrought by the statute are, first, that the occu-
pant is not obliged to wait for the owner to sue for mesne
profits, but may have his right to compensation determined
before eviction, and, second, he is not limited to the value
of the rents and profits, but under certain conditions is
entitled to recover the full value of his improvements.
When we consider the law as settled before the adoption
of the statute and the wrong it was intended to remedy, we
are unable to see any warrant for the exclusion of the ele-
ment of good faith, which was always essential, as a con-
dition to a recovery for improvements by a stranger to the
title. There is a class of cases which hold that where the
defendant’s possession is under color of title, improve-
ments by him will be presumed to have been made in good
faith, but we have examined no such case in which the
occupant is not shown to have entered and held possession
by virtue of a contract or conveyance with one, at least,
asserting title. There being no error apparent from the
record the judgment is

AFFIRMED.

THE other judges concur.

Ep. A. KoEN V. STATE oF NEBRASKA.
[FILED NoVEMBER 16, 1892.]

1. Libel: FELONY: MISDEMEANOR. In a prosécution for a false
and malicious libel charged to have been published in the Kansas
City Sun,  newspaper published and of general circulation in
Douglas county, Nebraska, held, that to charge a felony the
paper must be of general circulation and that the limitation to
one county merely charged a misdemeanor.

2. : NEWSPAPERS : GENERAL CIRCULATION. It is not nec-

essary that the newspaper circulate to any considerable extent,
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if at all, out of the state, nor that it circulate in every county in
the state, but it must extend beyond the county in which it is
published and have a general circulation.

ERROR to the district court for Douglas county. Tried
below before Davis, J.

Ambrose & Duffie, and Lindsley & Dick, for plaintiff in
error.

George H. Hastings, Attomey General, and . S, Shoe—
maker, contra.

Maxwery, CH. J.

The plaintiff in error was convicted of criminal libel in
the district court of Douglas county and sentenced to im-
prisoument in the penitentiary for three years.

Section 47 of the Criminal Code provides: “If any per-
son shall write, print, or publish any false and malicious
libel of, or concerning another, or shall cause or procure
any such libel to be written or published, every person so
offending shall, upon conviction thereof, be fined in any
sum not exceeding $500, or be imprisoned in the county
jail not exceeding six months, or both, at the discretion of
the court, and, moreover, be liable to the party injured;
Provided, That if said libel is published in a newspaper
having a general circulation, the person so offending shall
be punished by imprisonment in the penitentiary not less

.than one nor more than three years.”” The charge in the
indictment is “that Ed. A. Koen, unlawfully, maliciously,
and feloniously, did compose, write, and publish, and cause to
be composed, written, and published, in a certain newspaper
called The Kansas City Sun, published and of general circu-
lation in the county of Douglas, in the state of Nebraska, a
certain false, scandalous, malicious, and defamatory libel of
and concerning the said Nettie Wilson.” It will be observed
that the charge is that the libel was published in The Kan-

-~
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sas City Sun, published and of general circulation in the
county of Douglas, in the state of Nebraska. It will be
seen that the statute provides for two classes of cases: First,
for printing, publishing, etc., a libel. This no doubt ap-
plies to ordinary cases. Where there is a conviction under
such circumstances the person found guilty may be impris-
oned in the county jail or fined, or the court may impose
both fine and imprisonment. The statute is based upon
the theory that one who prints and publishes a false and
malicious libel against another—one calculated to injure his
good name and reputation and injure or destroy his in-
fluence—-should be branded as a violator of the law at least,
if not as a criminal.

Every person is entitled to protection in the peaceful en-
joyment of his property, good name and fame. The wise
man said, “A good name is rather to be chosen than great
riches, and loving favor rather than silver and gold” (Prov.
22:1); and his words are as applicable to-day as when ut-
tered. A person who willfully and maliciously violates
the law by a publication of the kind named has no just
cause of complaint if the law is vindicated by punishing
him for the offense. The law, however, increases the pen-
alty in proportion to the injury. If the libel is published
in a newspaper of general circulation, then the punishment
is by imprisonment in the penitentiary. The fourth and
fifth definitions given by Webster of the word ¢ general”
as an adjective are as follows: “Common to many, or the
greatest number; widely spread; prevalent; extensive,
though not universal; as, a general opinion; a general cus-
tom., * * * 5 Having a relation to all ; common to
the whole; as, Adam, our general sire. Milton.” And the
synonyms as follows: ¢ Common denotes primarily that in
which many share; and hence, that which is often met
with. General is stronger, denoting that which pertains
to a majority of the individuals which compose a genus,
or whole. ~Universal, that which pertains to all without
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exception. To be able to read and write is so common an
attainment in this country that we may pronounce it gen-
eral, though by no means wniversal” The word is in
common use in designating general and local laws, Thus,
in Kelley v. State, 6 O. St., 269, the constitution required
all laws of a general nature to be uniform in their opera-
tion throughout the state. An act was passed giving to
the court of common pleas jurisdiction of certain criminal
cases in some of the counties but not in all, and the act
was held to be in conflict with the constitution. There
was no dispute as to the meaning of the word “general,”
but two of the judges were of the opinion that the case
was within certain exceptions named.

In State v. Anderson, 44 O. St., 247, an act had been
passed which applied to the city of Akron alone, and it
was held to be a special act, although it purported to be
general in its nature, and the same doctrine was declared
in State v. Winch, 45 O. St., 663, and State v. Ellet, 47
Id., 90. In State v. Hawkins, 44 O. St., 98, and State v.
Hudson, Id., 137, the distinction between a general and
special statute is very clearly defined. These rules have
been recognized by this court. Thus, in Schocl District v.
Clegg, 8 Neb., 178, it was held that an act authorizing a
certain school district to issue bonds was special legislation.
So an act declaring a certain ordinance of the city of Lin-
coln valid was held to be special legislation. (Hallo v. Hel-
mer, 12 Neb., 87.) And an act to authorize Falls City
precinct to issue bonds was held to be special, and therefore
invalid. (Dundy v. Richardson Co., 8 Neb., 508.)

In McClay v. City of Lincoln, 32 Neb., 412, it was held
that a law framed in general terms, restricted to no locality
and operating equally upon all of a group of objects, is
not a special law.

In State v. Berka, 20 Neb., 379, it is said : “If a law is
general and uniform throughount the state, operating alike
upon all persons and localities of a class, or who are
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brought within the relations and circumstances provided
for, it is not objectionable as wanting uniformity of opera-
tion, (MecAunich v. R. Co., 20 Ia., 338; Haskel v. Qity of
Burlington, 30 1d., 232; R. Co. v. Soper, 39 Id., 112;
State v. Graham, 16 Neb., 76; Cooley, Const. Lim., sec.
390.)”

Judge Sutherland in his work on Statutory Construction,
sec. 116, says: “ Laws of a general nature are those which
relate to subjects of that nature, and deal generally with
them. The rcquirement involves the question, What is
such a subject, and how comprehensively it must be treated
in legislative.acts? Laws to which the requirement is ap-
plicable must be so framed as to have a uniform operation
throughout the state.”

Judge Dillon in his valuable work on Municipal Cor-
porations, sec. 20, in speaking of gencral laws creating
municipa: corporations, says: “ Within a period compara-
tively recent the legislatures of a number of the states, fol-
lowing the example of the English municipal corpora-
tions act of 5 and 6 Will. IV, cap. LXXVTI, heretofore
mentioned, have passed general acts respecting municipal
corporations. These acts abolish all special charters, or
all with enumerated exceptions, and enact general provis-
ions for the incorporation, regulation, and government of
municipal corporations. The usual scheme is to grade
corporations into classes according to their size, as into
cities of the first class, cities in the second class, and towns
or villages, and to bestow upon each class such powers as
the legislature deems expedient ; but the powers and mode
of organization of corporations of each class are uniform.
General incorporation acts, rather than special charters,
would seem clearly to be the best method of creating and
organizing municipal corporations. First—It tends to
prevent favoritism and abuse in procuring extraordinary
grants of special powers. Second—It secures uniformity
of rule and construction, Third—All being created and
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endowed alike, real wants are the sooner felt and provided
for, and real grievances the sooner redressed.”

Many other cases to the same effect might be cited.
Section 251 of the Criminal Code provides that “no per-
son shall be punished for an offense which is not made
penal by the plain import of the words, upon pretense that
he has offended against its spirit.”,

Now will any one contend that a statute appllcable to
Douglas county alone is a general law? The authorities,
without an exception so far as I have observed after a
pretty careful research, hold that such an act is not general
but special.

Let us apply these rules to the case at bar.

The statute provides that a person who publishes a false
and malicious libel against another in a newspaper of gen-
eral circulation shall be punished by imprisonment in the
penitentiary for not less than one nor more than three years.
Here the highest term of imprisonment is six times as great
as in an ordinary case, together with the brand of infamy
and the loss of civil rights from conviction. Is this severe
punishment to be inflicted unless the offense was committed
in the manner indicated ; that is, in a newspaper of gen-
eral circulation? If the circulation of a paper in one
county is a general circulation, then why is not the same
true if it circulates in a village, township, or other subdi-
vision of a county? If the circulation in any of these sub-
divisions, or the county itself, constitutes a general circula-
tion, then the court will find it impossible to distinguish
between the cases where the punishment is imprisonment in
the county jail and those of imprisonment in the peniten-
tiary. It is not necessary that the newspaper circulate to
any considerable extent, if at all; out of the state, nor that
it circulate in every county of the state, but it must extend
beyond the county where it is published and have a gen-
eral circulation.

It may be said that the party who first publishes the
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libel, and thus puts it in the power of others, whether inten-
tionally or not, to further injure the plaintiff by a further
publication, should be punished to the full extent of the
Jaw. The answer to this is that persons must beware what
they publish at second-hand, and because one party has
made a false and malicious statement in regard to another
the second publisher must ascertain its truth before he gives
it his indorsement by publishing the same. But to consti-
tute a penitentiary offense the publication must be in a
newspaper in general circulation, By that we understand
a paper not restricted to one county, nor necessarily to the
state itself. In charging the offense, therefore, it should
be done in the language of the statute, without limitation to
a particular county. The pleader, after stating the general
circulation of the paper, may then allege that it was pub-
lished in a certain county, so as to give the courts of that
county jurisdiction.

The indictment fails to state a felony, therefore, and the
judgment must be reversed. The charge alleged being
merely a misdemeanor, the plaintiff in error should not
have been sentenced to the penitentiary; but it is evident
that he was rightfully convicted of a misdemeanor, and the
cause is remanded to the district court of Douglas county
to impose a proper sentence for that offense.

. JUDGMENT ACCORDINGLY,

THE other judges concur.,
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CrANE Bros. MaNuFacTUrING Co., APPELLANT, V.
SamManTHA KECK ET AL, APPELLEES.

[FiLED NovEMBER 16, 1892.]

(o3

. Bill of Exceptions: SERVICE oON ONE OF APPELLEES. Where
there are two or more principal defendants against whom the
plaintiff is seeking to enforce a claim, there being no particular
controversy between them, service of the bill of exceptions upon
one of such defendants or his attorney within the time fixed by
statute will be sufficient.

: MorroN TO0 QUAsH: TIME oF FILING: WAIVER. Where
a defendant fails to file a motion to quash until after briefs npon
the merits have been made and served the court will consider
the objection waived.

8. Application of Payments: RicHTS oF THIRD PARTIES.
While ag between the debtor owing several debts and his cred-
itor where the former, at the time of payment of a sum of money,
fails to designate the debt on which it is to be applied, the latter
may do so, yet there is an exception to this rale, as, where the
money was received by the debtor from a third party whose
property would be liable for the debt in case the money was not
applied upon the third party’s liability.

4. Construction of Instruments: OrpeER. The instrument set
out in the opinion is an order which, as the drawee refused to
accept the same, the plaintiff was not bound to furnish the ma-
terial mentioned therein.

AppEAL from the district court for Buffalo county.
Heard below before HAMER, J. o

Brown & Brown, and Jeffrey & Rich, for appellant.
Calkins & Pratt, for appellee Samantha Keck,
R. A. Moore, for appellee Joseph Walther,

MaxweLL, Cr. J.

This is anaction by material-men to foreclose a mechanic’s
lien upon a hotel in the city of Kearney.
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On the trial of the cause the court below found that the
whole value of the material furnished by the plaintiff was
the sum of $643, and that the defendants had paid thereon
the sum of $450, and that the defendant Keck had sustained
damages by reason of the delay of the defendants in fur-
nishing the material, in the sum of $193. The court there-
upon found for the defendants and dismissed the action.
The plaintiff appeals.

A motion is now made on behalf of Walther to quash
the bill of exceptions as to him because it was not pre-
sented to him within eighty days from the rising of the
court. The cause was tried on the 3d day of May, 1890,
and judgment entered at that time. A bill of exceptions
was thereupon duly prepared and submitted to the attor-
neys for Samantha Keck. Notice was given the attorney
of Walther that the bill was in their hands fgr examina-
tion and amendment. The bill seems to have been retained
by such attorneys much beyond the ten days allowed by
law. When it was returned, however, it was presented to
the attorney for Walther, who refused to examine the same
and make any corrections thereon. The bill was there-
upon presented to the judge, who signed the same. In this
case, while the rights of the defendants are so far separate
and distinct that a joint judgment is not sought against
them, as against Walther a judgment is asked for the
amount of the debt, and it is sought to enforce the same
against the property of his co-defendant Keck, yet there is
no diversity of interest between them as against the plaintiff
and they are so far joint that service of the bill upon the
attorneys of either will justify the judge in signing the
same. Where there are many defendants, who appear by
separate attorneys, it is impossible to serve the same bill
upon all within forty, or even eighty days, and in fact is
not contemplated by statute. A service upon the principal
defendants is all that is required. Ordinarily, this will
bring up the case as to all. The service therefore was suf-
ficient.
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The bill and transcript were filed in this court on the
3d day of November, 1890, and the motion to quash
was not filed until after the briefs upon the merits had
been filed. This is too late. The motion must therefore
be overruled.

It appears from the record that Walther had purchased
a considerable quantity of plumbing material from the
plaintiff; that he paid the plaintiff $100, and $150 money
paid to him upon this account by his co-defendant Keck.
This money was paid without directions as to its applica-
tion, and the plaintiff sought to apply it to another debt
and now claims the right to do so. As between the
debtor and creditor, there is no doubt of the rule that
where the debtor fails to designate the debt, where -
there are several debts upon which the payment may be
applied, the creditor may apply it. Where, however,
the rights of third parties intervene, the rule does not ap-
ply. Thus, where A was a creditor of a firm and also of
a surviving partner thereof individually, and the latter
made a payment out of funds belonging to the firm with-
out designating the debt on which it should be applied, it
was held that as the funds belonged to the firm they must
be applied to the partnership debt. ( Weisenfeld v. Byrd, 17
8. Car., 106; Thompson v. Brown,1 Moody & M. [Eng.],
40; 18 Am. & Eng. Ency. of Law, 240.)

This rule was applied in Coms. v. Springfield, 36 O. St.,
643, where the county treasurer was ez officio treasurer of
the city and its board of education, and also treasurer ot
the township of S. and its board of education. He re-
ceived and mingled the moneys of these various corpora-
tions together. On a settlement with the county board he
was unable to pay the amounts due the several corporations
above named, but there was sufficient to satisfy the amount
owing to the county, which the county board directed to be
placed to the credit of the county and appropriated to
county purposes. The money was appropriated as directed,
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but it was held that the county was liable in equity to ac-
count to the other corporations for their proportionate share
of the fund so appropriated. It is said: “The question
then is whether the county of Clark is liable to the city of
Springfield and its board of education, and the township of
Springfield and its board of education, for pro rata shares
of the moneys in the treasury, $61,860.26, appropriated,
under direction of the commissioners, to the use of the
county. That the moneys of these various corporations
were mingled, and that the embezzlement was from the
mass, cannot be denied ; and it must be further admitted
that the amount appropriated to the use of the county,
under direction of the commissioners, was the exact sum
due to the county from Wick, but neither mingling the
money, the embezzlement, nor the appropriation by the

county had the effect of destroying the interest of the city,
‘ townsliip, and school boards in the sum which was in the
treasury at the time of the settlement. Equity will make
it available to them by fastening a liability on the county.
This would clearly be the rule as applied to individuals
under such eircumstances, and there is no reason for saying
the same rule does not apply to public corporations. (Van
Alen v. American National Bank, 52 N. Y., 1; Matter of
Van Duzer’s Estate, 51 How. Pr., 410; Farmers, etc.,
Bank v. King, 57 Pa. St., 202; Pennell v. Deffell, 4 De G.,
M. & G.[Eng.], 372; Cook v. Tullis, 18 Wall., 332; Bayne
v. United States, 93 U. 8., 642; United States v. State Bank,
96 Id., 30.)”

The following is the alleged contract:

“KEARNEY, NEB., October 1, 1887.

“Received from Jos. Walther the sum of $650 in cash
on account, and the amount of $348.49 in goods returned
on account, which are held by him on storage subject to
our orders, and also received from him an order on Saman-
tha Keck for $500, which amount, when paid by said Sa-
mauntha Keck to us, we agree to credit to his account, on



Vor. 35] SEPTEMBER TERM, 1892. 687

Crane Bros. Mfg. Co, v. Keck.

account of goods shipped by us to be used in the Keck
building, and the goods ordered, which we are to ship for
completing the plumbing work on said Keck building.
“CrANE Bros. Maxre. Co.,
“By MoNTGOMERY & JEFFREY,
“Their Attorneys.”

This instrument, while not expressed in a very artistic
manner, is clearly shown to be an order, which the drawee
refused to accept.

J. L. Keck, who seems to have transacted all the busi-
ness for Samantha Keck, testifies:

A. He [the agent of plaintiff] said that they had sent
some goods, more goods than they had received value for,
and that he had come to see Joe and me about it. I told
him to see Mr. Frank about it, but that under no cir-
cumstances would Joe get any more money; that I was
going to Cincinnati and nobody could get any money until
I got back. Whatever was due them, I would see that
they got their proportion of it. Then I had a conversa-
tion with another representative of Crane Bros. Manufac-
turing Company ; that was along about the 5th day of Oc-
tober on my return from Cincinnati.

Q. You may state whether anything was said about how
much money they had received at that time; did they state
that they had received any ?

A. No, sir; I am not clear now that they stated the
amount they had received, but he stated that they had de-
livered more goods than what they were entitled to pay,
and that they would not or did not want to deliver any
more goods until they were paid some money or had it se-
cared. I was just on the eve of going to the train and I told
him to see Mr. Frank, that under no circumstances would
anybody be paid more money, because Frank, within the
next three or four days, was to start for Europe, and I was
to come right back from Cincinnati.

Q. When did you return from Cincinnati?
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A. About the 5th of October.

Q. Did you then see or meet a representative of the
plaintiff ?

A, Yes, sir.

Q. What was the conversation?

A. The representative of the Crane Bros. Manufactur-
ing Company was Mr. Samuel Nevius. He wanted to
know if I owed Joe Walther any balance. I told him I
did. He wanted to know how much. I said I could not
tell ; that I hadn’t the account with me and I did not ex-
actly know for I did not know how much work was done.
There was some material in the house but there was a good
deal of it that was not put up. He said that he had an
order from Mr. Walther on me for $500. He showed it
to me and wanted to know if I would have any objection
to accepting it. I said, “yes, I had.”

Q. Previous to this conversation had you been informed
by Mr, Walther that he had made arrangements for them
to ship the goods?

A. Yes, sir.

Q. Go on and state what was said.

A. T said to Mr. Nevius that I declined to accept an
order of $500 for material that was yet to be delivered. I
would say, that if that material was delivered and that it
was put up in the house in accordance with the contract, I
would pay that amount of money, because there would be
that amount and more due Mr. Walther, but I respectfully
decline to accept an order for material not yet furnished.
He said that Crane Bros. Manufacturing Company and
Walther had had a settlement and there would be no ques-
tion abput everything being all right. I said: There has
been a question. Material has been coming for this con-
tract and was to be here long before this; that I had been
to Joe to get him to write or telegraph to Crane Bros.
Manufacturing Company for these things. * * *

Witness: I said I would just positively decline to pay
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for anything in advance; that upon the receipt of the
goods and put up in the house according to the contract, I
would gunarantee that they would get their money, but I
would not pay anybody a dollar until the work had been
completed. He said that that would be perfectly satisfac-
tory to them. Within a week or ten days from that time
he came back and said that Crane Bros. Manufacturing
Company had returned the order and required an unquali-
fied acceptance. I said unqualifiedly that I would not do
it and I did not. )

The testimony clearly shows that Walther was indebted
to the plaintiff in a considerable amount; that this account
had been running for a considerable time, and that the
plaintiff refused to furnish the goods in question unless
it had security. Therefore, when Mr. Keck refused to
accept the order the proposition fell through. It is very
clear that the court erred in its findings and judgment,
The judgment is therefore reversed and the cause will be
remanded to the district court to render judgment in ac-
cordance with this opinion.

JUDGMENT ACCORDINGLY.

THE other judges concur.

LzE, Friep & Co. v. JouN WALKER ET AI.
[FiLED NovEMBER 16, 1892.]

Appeal from Justice’s Court: IssuEs IN APPELLATE COURT.
A cause appealed from a justice of the peace to the district
court must be tried upon substantially the same issues in the
appellate court as were presented to the justice of the peace,
unless some matter such as payment, release, etc., has arisen

- since the former trial. :

47
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ERrRoR to the district court for Custer county. Tried
below before HAMER, J.

Henry M. Kidder, for plaintiffs in error.
J. C. Porter, and M. McSherry, contra.

MaxweLry, CH. J.

This action was brought before a justice of the peace by
the plaintiffs against John Walker and Robert Walker
upon a promissory note. The defendants in their answer
admitted the execution of the note, but claimed a set-off of
$125 for services rendered by Robert Walker for the
plaintiffs. On the trial of the cause, the justice found for
the defendants and dismissed the action. The plaintiffs
then appealed to the district court, where they filed.a peti-
tion to which the defendant, John Walker, filed an amended
answer as follows:

“Comes now John Walker and answering for himself
alone, and in answer to the petition of the plaintiffs, admits
the making, execution and delivery of the promissory note
described in said- petition.

“Defendant further answering said petition alleges that
he has no knowledge whereof to form an opinion, and
therefore denies each and every other allegation, and re-
quires that strict proof may be had as to the truth of said
allegations. '

“Defendant further answering and by way of defense
alleges the fact to be that this defendant signed said
note at the request and instance of the payee thereof, to-
wit, John C. Fitzen, and that said note was given with-
out any consideration of any kind or character and that
this defendant never received or derived any consideration
or benefit whatever from the signing of said note.
Wherefore defendant prays judgment that he may go hence
without day and find his costs.”
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The plaintiffs thereupon moved to strike out of the
answer .the first six and the last seven lines “for the
reason” that that portion of said answer raises a new issue
in this cause and such issue was not raised in the court
below. This motion was overruled.

Robert Walker filed a separate answer and claimed a
set-off as follows :

“ Defendant farther answering plaintiffs’ petition and
by way of cross action alleges the fact to be that the
plaintiffs herein are indebted to this defendant in the sum
of $400 as follows: To services as sole owner and mana-
ger from November 11, 1887, to March 11, 1888, four
months, at $100 per month, and that said services were
performed for the plaintiffs at plaintiffs’ request and at the
agreed price of $100 per month, and that said services
were reasonably worth the said sum of $400. Wherefore
defendant prays judgment against the plaintiffs in the sum
of $400 with interest at the rate of seven per cent from
March 11, 1888, and for the costs of this action.”

On the trial of the cause the jury returned a verdict as
follows:

“We, the jury in this case, being duly impaneled and
sworn, and after due deliberation, do find and say that
there is due to the defendant, Robert Walker, the sum of
$355.80, and we do further find that there is no cause of
action as against the defendant, John Walker.

“JaMES DINWIDDIE,
“ Foreman.”

There is also a plea of payment.

It is very clear that the judgment cannot be sustained.

This court, by an unbroken line of decisions, has held
that “cases are to be tried upon substantially the same is-
sues in the appellate court as in the court of original jaris-
diction.” (O’ Leary v. Iskey, 12 Neb., 136; Courtnay v,
Price, 1d., 192; U. P. Ry. v. Ogilvy, 18 1d., 638 ; Fuller
v. Schroeder, 20 Id., 631.) Otherwise the appeal, instead
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of being a retrial of the cause presented to the court of
original jurisdiction where the prevailing party would be
entitled to costs, might by presenting new issues in the ap-
pellate court make an entirely different case from that tried
in the court below and thus in effect be an original action.
Thus the prevailing party who had rightfully recovered a
judgment in the inferior court and his costs, might be
placed in the wrong and lose both his judgment and costs
without a new trial. Where an appeal is taken to an ap-
pellate court, the same case substantially is to be tried as
in the court below. Any other rule makes the trial in the
inferior court a farce, and the judgment, although it may
conform to the pleadings and proof, a thing of no impor-
tance—a needless performance to evade the law and recover
costs, if the judgment in a party’s favor is less than $200.
This cannot be permitted. There was an entire disregard
of these decisions in this case. ,

The question whether the set-off is proper is not raised
and therefore is not before us.

On the trial in both courts there appears to have been a
superabundance of motions—a practice which should not
be encouraged.

The judgment is reversed and the cause remanded to the
district court for further proceedings.

REVERSED AND REMANDED.

THE other judges concur,
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HeNRY T. CLARKE V. ROBERT WALKER ET AL.
[FILED NOVEMBER 16, 1892.]

ERrroRr to the district court for Custer county. Tried
below before HaMER, J.

Henry M. Kidder, for plaintiff in error.
J. C. Porter, and M. McSherry, contra.

MaxweLL, CH. J.

The questions involved in this case are substantially the
same as in the case of Lee, Fried & Co. v. Walker, ante,
p- 689, just decided, and the same decision will be ren-
dered in this case as in that. The judgment is reversed
and the cause remanded to the district court for further
proceedings.

REVERSED AND REMANDED.

THE other judges concur,

JoHN L. MEANS ET AL. V. DANIEL KENDALL, ADMIN-
ISTRATOR.

[FiLEp NOoVEMBER 16, 1892.]

Negotiable Instruments: AcrioN oN Lost NoTE: INDEMNITY
BoNDp. Where a negotiable note is lost before it becomes due
the court will require the plaintiff to give an indemnifying bond
to the maker as a condition of recovering judgment, but where
the instrument is lost after it becomes due no bond ordinarily
will be required.
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ERror to the district court for Hall county. Tried
below before HARRISON, J.

Abbott & Caldwell, for plaintiffs in error.
Thummel & Platt, contra.

MAXwELL, CH. J.

On the 27th of October, 1887, John L. Means borrowed
from John Kendall the sum of $2,000, at nine per cent
interest, and gave his note therefor signed by S. N. Wol-
bach as surety. On the 15th of October, 1888, Means
sent a check to Kendall for $180 with a request for an ex-
tension of time of payment. To this Kendall replied as
follows :

¢ Received check for $180 to apply on interest on your

note for $2,000, dated October 17, 1888. Have credited

said note with the same. The note is all right, let it run.
“Yours truly, Jou~N KENDALL.”

Within a few months after the above transaction Ken-
dall died, and the defendant in error was appointed admin-
istrator of his estate, and brought an action on the note in
question and recovered judgment thereon for the principal
and interest. The note, it appears, is lost, and the plaint-
iffs in error insist that they should be protected by a bond
of indemnity. Where a negotiable note is lost before
maturity, a court ordinarily will require a bond of indem-
nity to be given, because the note may have passed into the
hands of an innocent holder, and thus the maker be sub-
jected to loss ; but if the instrument when lost was already
past due, no person could become an innocent purchaser so
as to be protected as against the real owner. Therefore in
the latter case no bond is necessary. (Mowery v. Mast, 14
Neb., 510; Thayer v. King, 15 O., 242; Story’s Eq.
Juris,, sec. 86a.) The proof fails to show a transfer of
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the note, or any fact to excite suspicion that the note in
question is not the property of the estate. The judgment
is right and is

AFFIRMED,

THE other judges concur.

H. A. DArNER V. DaNIEL DAGGETT.
[FILED NoveEMBER 16, 1892.]

1. Appeal from County Court: ISSUES IN APPELLATE COURT.
It is the settled law of this state that, when an appeal is taken
from the county court to the district court, the cause is to be
tried in the latter court upon the same issues that were pre-
sented in the court from which the appeal was taken, with the
exception of new matter arising after the trial.

2. Allegata et Probata. The testimony in a case should be
confined to the issues formed by the pleadings.

3. Admission of Incompetent Testimony. In a cause tried
to a jury, the admission of evidence which has no legitimate
bearing on any matter put in issue by the pleadings, and which
is prejudicial to the party complaining, is good ground for re-
versal of the judgment.

4. Assignments of Error. An assignment of error in & motion
for & new trial, and in a petition in error, that “the court erred
in admitting the evidence of witnesses for plaintiff and ex-
cluding the evidence offered by defendant, as shown by pages
5 and 6 of the record furnished by the official reporter, and
made a part of the record by the bill of exceptions herein,” is
sufficient to entitle the party to review the rulings of the trial
court on the admission and rejection of testimony, recorded on
said pages of the transcript of the evidence.

6. Trial: READING REPORTER’S NOTES To JURY. The jury, after
retiring for deliberation, returned into court, announced that
they were unable to agree, and requested to have a portion of
the testimony of the defendant read to them by the official ste-
nographic reporter, which was done in the presence of the attor-
neys for the respective parties. Held, Not reversible error.
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6. Instructions: ExcrprioNs: REVIEW. An exception must be
taken to the giving of instructions in a civil case in order to
review them in this court. - :

ERrRor to the district court for Dawson county. Tried
below before HAMER, J.

C. W. McNamar, and G. W. Foz, for plaintiff in error.
H. M. Sinclair, contra.

Norvar, J.

Defendant. in error brought this action in the county
court, alleging in his petition filed therein, in substance,
that the defendant sold him a stock of hardware, for which
Daggett was to pay the Chicago market prices of said classes
of goods; that defendant furnished plaintiff an invoice of
said goods, and falsely and fraudulently represented to
plaintiff that the same was correct and based upon said
market, which invoice amounted to the sum of $3,997.65,
which amount plaintiff, relying on said representations,
paid; that said invoice was not correct and was not based
upon the Chicago market as agreed upon; that it was in-
correctly added up, so that it was $99 more than it should
have been; that the invoice price so furnished was in ex-
cess of the Chicago market to the amount of $450, and
that there was a shortage of goods, the same being charged
on said invoice and paid for by plaintiff to the amount of
$400, with prayer for judgment against the defendant for
$949, with interest thereon.

The defendant answered by a general denial.

Upon the trial the plaintiff recovered a judgment, and
the defendant appealed therefrom to the district court,
where the plaintiff obtained a verdict for $635, for which
sum judgment was rendered.

The first errdr complained of relates to the ruling of
the court below in sustaining plaintiff’s motion to strike
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out all of the defendant’s answer excepting the general de-
nial. The petition in the county and district courts was
the same. In the appellate court the defendant filed an
answer alleging, in effect, that plaintiff represented he was
the owner of a valuable farm in Dawson county worth
$2,700, free from incumbrance excepting a mortgage for
$1,300, which plaintiff proposed to trade for said stock
of goods; that defendaut, relying on said statements and
representations, traded said stock for said farm, and took
plaintiff ’s notes for the difference between the farm, as so
represented, and the price of said stock as invoiced ; that
in truth said farm was not worth more than $1,800; that
defendant, relying on said representations of the plaintiff
as to the value of said farm, did not go to see it, and did not
examine the mortgage records until long after said trade;
that there was an additional mortgage on said farm at the
time for $130.50, which plaintiff concealed from defendant,
which mortgage defendant was obliged to and did pay,
to his damage in the sum of $130.50. The defendant,
further answering, denied each and every allegation of the
petition not by him specifically denied, and asked judg-
ment for said sum of $130.50.

It is obvious that the court did not err in striking out
of the answer the allegations therein relating to the-repre-
sentations of the plaintiff as to the value of the farm and
the incumbrances thereon, for the reason that no such issue
was presented in the county court. Asalready stated, the an-
swer in that court was simply a general denial. Defendant
should have set up in his first answer his counter-claim for
damages ; not having done so, he could not present it for
the first time in the district court on the trial of his appeal.
It is firmly settled in this state that a cause is to be tried
in the district court upon appeal upon the same issues asin
the court from which the appeal was taken, with the excep-
tion of new matter arising after the first trial. (O’ Leary
v. Iskey, 12 Neb., 136; Baier v. Humpall, 16 1d., 127;
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U. P. R. Co. v. Ogilvy, 18 1d., 636; Fuller v. Schroeder,
20 1d., 631; Lamb v. Thompson, 31 Id., 448; Bishop v.
Stevens, Id., 786.)

Complaint is made of the ruling of the court below on
the admission of testimony. The defendunt in error was
sworn as a witness in his own behalf and, after having tes-
tified that plaintiff in error represented the goods were of
a good quality, that he had never seen them prior to the
purchase, but relied upon the representations of plaintiff
in error, and that the goods were not merchantable, but
mostly were old-fashioned, many of the stoves were broken,
some were second-hand stovesand others were wood stoves
of no nse, was asked this question : *“ What was the differ-
ence, as near as you can estimate it, in value, between the
stock of goods in the condition in which you received
it and what the stock of goods would have been had it
been as represented?” This question was objected to by
plaintiff in error as speculative and immaterial. The court
overruled the objection, an exception was taken to the rul-
ing, and the witness answered, “$1,500.” In this we think
there was error. The testimony did not tend to prove any
issue raised by the pleadings. The petition does not charge
that the defendant below made any false representations as
to the guality of the goods. The gist of the action is to
recover damages for falsely representing that the invoice
of the stock was based upon the Chicago market, errorsin
the footings of the invoice,and shortage of goods. In or-
der to recover damages on the ground that the stock was
not as represented, and that the goods were unsalable and
in bad condition, plaintiff should have pleaded the facts
in his petition. Even had the petition been thus framed,
the testimony would have been incompetent. In such a-
case it would be manifestly improper for a witness to state
his opinion as to the difference between the value of the
goods in the condition received and what they would have
been had they been as represented. That is for the jury
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to determine from the entire testimony. Witnesses should,
as a general rule, state the facts, leaving it to the jury to
draw the proper conclusions therefrom.

It is urged by defendant in error that the above ruling
in regard to the admission of testimony should not be con-
sidered by this court, for the reason that the same is not
sufficiently raised by the motion for a new trial or in the
petition in error. The second assignment in the motion, as
well as in the petition in error, is in the following lan-
guage: “ The court erred in admitting the evidence of wit-
nesses for plaintiff, and excluding the evidence offered by
defendant as shown on pages 5, 6, 11, 13, 14, 43, and 431
of the record furnished by the official reporter and made a
part of the record by the bill of exceptions herein.” The
question and answer objected to, which are quoted above, are
found on page 5 of the transcript of the testimony. The
ruling complained of was, with sufficient definiteness,
pointed out in the motion for a new trial. The attention
of the trial court was as specifically challenged to its rul-
ing-on the admission of the testimony complained of as if
the testimony of the witness had been set out in the mo-
tion, for to no other question on page 5 of the transeript
was an objection made or an exception taken. For the
same reason, we think the assignment in the petition in
error is not too general to be considered,

Plaintiff in error also presents the point that the court
below erred in permitting the official stenographer to read
to the jury a portion of the testimony of the plaintiff in
error. The record discloses that after the jury had retired
to consider of their verdict, they came into court and asked
to have a portion of the testimony of the defendant Dar-
ner read by the reporter. Counsel for defendant objected,
The objection was overruled, an exception was taken, and
the testimony called for was read. We are unable to see
how plaintiff in error was in the least prejudiced by the
reading of the reporter’s notes. It does not appear what
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portion of Darner’s testimony was read to the jury. For
aught that appears it was that part which was most favor-
able to his side of the case. If such were true, the reading
was to his benefit. Again, as was said by this court in
Jameson v. State, 25 Neb., 185, while the practice of al-
lowing an official stenographer to read to the jury his
notes of the testimony of a witness, upon the request of
the jury, should not be encouraged, a judgment will not be
reversed for that cause. Under the provisions of section
287 of the Civil Code, where a jury, after retiring for de-
liberation, disagree as to any part of the testimony, the
court is authorized to give its recollection as to the testi-
mony on the point of dispute. The reading by the official
reporter of the testimony of a witness examined on the
trial is certainly within the spirit if not within the letter
of the statute. The stenographic reporter’s notes of the
testimony are liable to be more accurate than the Judge 8
recollection of what was testified to.

It is next insisted that the court erred in giving the fol-
lowing instruction: ““1. You will determine whether there
was a shortage, and if you find that there was, you will
allow the plaintiff the market value of the articles which
the defendant failed to furnish, and you will be careful
not to make too high an estimate. To this you may add
the amount of the alleged error in computation, if you
find the error and amount proven.” No foundation was
laid for a review of this instruction, for the reason no ex-
ception was taken to the giving of the same. This wasnec-
essary in order to review the alleged error. (Scofield v.
Brown, 7 Neb., 222.)

* As there must be a new trial it is not deemed necessary’
to pass upon the sufficiency of the evidence to support the
verdict. The judgment is reversed and the cause remanded.

REVERSED AND REMANDED.

THE other judges concur.
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HanovER FIRE INSURANCE COMPANY ET AL. V. MAR-
TIN SCHELLAK ET AL.

[FILED NOVEMBER 16,1892.]

1. Review on Error: MorioN FOrR NEW TRIAL: OBJECTIONS TO
INSTRUCTIONS to the jury must be made in the motion for a
new trial, in order to have them reviewed by the supreme court.

2. Evidence: OBJECTIONS TO THE REJECTION of certain testi-
mony considered and overruled.

3. The evidence in the case examined and considered, and keld,
that the damages assessed by the jury are not excessive.

4, Sufficiency of Petition., Held, That the petition statesa cause
of action.

ERRroOR to the district court for Adams county, Tried
below before GasLIN, J.

Bartlett, Orane & Baldrige, for plaintiffs in error,
Bowen & Bowen, contra,

Norvar, J.

Defendants in error recovered two judgments in the
court below on a policy of fire insurance; one against the
plaintiff in error, the Hanover Fire Insurance Company, in
the sum of $2,533.33%, and the other against the plaintiff
in error, the Citizens Insurance Company, for the sum of
$1,266.66%. The policy was for the sum of $4,000; two-
thirds of said amount being insured by the Hanover Fire
Insurance Company and the other one third of said sum
being insured by the Citizens Insurance Company. The
property insured was a two-story frame roof brewery and
a two-story tin roof stone and frame ice house and beer
vault, used by the assured for brewing purposes. There
was $3,000 additional insurance upon the property. The
buildings were totally destroyed by fire.
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Complaint is made in the petition in error, as well as
the brief of counsel, of the giving of several paragraphs
of the court’s instructions to the jury. We are unable to
review the alleged errors in the instructions for the reason
no objection to the charge of the court was made in the
motion for a new trial. (Cleveland Paper Co.v. Banks, 15
Neb., 23; H. & Q. I. R. Co. v. Ingalls, Id.,, 128; 0. &
R. V. R. Co. v. Walker,17 Id., 432; Weir v. B. & M. R.
Co., 19 1d., 212; Nyce v. Shagfer, 20 Id., 502; O, N. &
B. H. R. Co. v. O'Donnell, 22 1d., 475; Planck v. Bishop,
26 Id., 593.)

It is claimed that the court erred in not permitting the
witness, Theodore Bauersach, to answer the following
questions propounded to him on cross-examination by
plaintiffs in error:

“State when the malt house and the house extending
west of it was built.

“ How far is it from the south line of the original build-
ing to the north line of the malt house ?”’

It is contended that the purpose of these questions was
to show that the policy had been invalidated by the unau-
thorized increase of the risk after the insurance was writ-
ten, by the erection of a structure near the insured premises.
There is certainly nothing in the second question, standing
alone, or when read in connection with the testimony which
had been previously given, which, in any manner, tended
to establish that the hazard had been increased. Had the
witness answered, and the same had been the most favor-
able to the parties complaining, we are unable to perceive
how it could have thrown any light on the question in
controversy. It was quite immaterial when the malt-
house was erected. There is no dispute but what it was
built before the policy thereon was written. If the plaint-
iffs in error desired to prove that the structure extending
west of the malt house was built after the contract of in-
surance was written, they should have so framed their
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question.  As the first part of the interrogatory related to
an immaterial matter, the objection to the whole was prop-
erly sustained. There is another reason why the refusing
to allow the witnesses to answer these questions is not
ground for reversal. Plaintiffs in error, by pleading in
their answers an arbitration' between the parties of the
damages sustained under the policy, in effect admit that
the policy was in force at the time of the fire,

There was testimony before the jury tending to prove
that there was no increase of the risk after the policy was
written. This phase of the case was submitted to them
by the court upon proper instructions, and their findings
ought not to be molested. So, also, was the question of
arbitration properly submitted to the jury, and their find-
ing was against plaintiffs in error.

It is next insisted that the verdict is excessive. We find
in the record evidence tending to prove that the premises
insured at the time of the fire were of the value of $8,000
or over. There was a total destruction of the property,
except the foundation, which was worth about $200, The
total insurance was §7,000, of which sum $3,000 was in
companies other than the plaintiffs in error. As the total
amount of the policies did not exceed the entire loss,
the jury would have been justified, under the proofs, in
assessing - damages against plaintiffs in error for the full
amount of the policy. True there was evidence before the
jury from which they could have found that the total loss
was less than $4,000, but they believed plaintiffs’ witnesses
on the question of value, and we are not able to say that
they were not justified in doing so.

It is finally insisted that the petition does not state a
cause of action, because it does not allege that the losses
are unpaid. The petition, after setting up the execution
and delivery of the policy, and the total destruction of the
buildings by fire, alleges that plaintiffs, by reason of said
fire and the burning of said buildings, have sustained loss
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in the sum of $10,000; that said fire did not occur by rea-
son of any act or negligence or procurement of the plaint-
iffs or either of them, and that they have performed all the
conditions of said policy to be performed by them. This
was sufficient without averring that the damages had not
been paid. Payment was a matter of defense to be pleaded
and proved by the defendants.  Plaintiffs were not required
to either allege or prove that the losses had not been paid.
The judgment is
AFFIRMED,

THE other judges concur.

CHARLES A. KAISER V. STATE OF NEBRASKA,
[FiLED NOVEMBER 16, 1892.]

1. Criminal Law: CoNVICTION ON CIRCUMSTANTIAL EVIDENCE.
In order to warrant a conviction on circumstantial evidence, the
evidence must be of so conclusive a character as to prove beyond
a reasonable doubt that the accused,and no other person, com-
mitted the offense charged.

2. Larceny: SUFFICIENCY OF EVIDENCE. Evidence examined,
.and held, not to sustain a judgment of conviction for larceny.

ERRoR to the district court for Lancaster county. Tried
below before HavLL, J.

Frank J. Kelley, for plaintiff in error.
George H. Hastings, Attorney General, contra,
Posr, J.

The plaintiff in error was convicted in the district court
ot Lancaster county on the charge of larceny and sentenced
to imprisonment in the penitentiary for the period of



Vor.35] SEPTEMBER TERM, 1892. 705 .

Kaiser v. 8tate,

eighteen months. He subsequently filed a petition in error
in this court in which he alleges as grounds for a reversal
thereof : First, the evidence does not sustain the charge of
the information and is not sufficient to sustain a conviction ;
second, misconduct on the part of the county attorney in
his closing address to the jury; and, third, that the court
erred in its instruction defining a reasonable doubt.
According to the view we take of the case it will be nec-
essary to notice the first objection only. Tlhe facts, briefly
stated, are these: On the afternoon of December 25, 1891,
one Michael Gallagher, in company with several friends,
visited Carr’s saloon in the city of Lincoln. After drink-
.ing at the bar and paying a bill to the barkeeper he placed
his money, about $90, mostly in gold, in his inside vest
pocket. He remained in the saloon aforesaid from about
1 o’clock until 7 o’clock P. M., when he visited another
saloon and from thence went to his lodging house, where
he first discovered that his money was gone. The plaintiff
in error had been engaged in conducting a restaurant or
lunch counter in the basement of the building, and assisting
the proprietor of the saloon, for which he was accustomed
to receive pay from time to time in change amounting to
about $10 per month. The night in question he is shown
to have spent $13 at a house of prostitution, and to have
two twenty-dollar gold pieces the next morning, and al-
though it is not clearly established, the inference from the
facts in evidence is, that he was not possessed of any such
a sum of money the day previous, while the explanation
thereof given by him is not satisfactory and apparently false,
On the other hand, it does not appear from the evidence
that the plaintiff in error had any opportunity to steal the
money while in the saloon, and it is not claimed by the state
that the parties met at any other place that day. Tt appears
that the saloon was well patronized that afternoon and
that customers were constantly coming and going, while
Gallagher sat there apparently unconscious and certainly
48
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intoxicated. The latter dues not recollect meeting plaint-
iff in error that afternoon, while Lawrence Carr, the bar-
keeper, who was called by the state, testified on cross-exam-
ination as follows:

Q. You did not see him (plaintiff in error) and Galla-
gher together on Christmas day ?

A. No, sir; they were not together, not that I saw; I
don’t recollect; I could not remember; I know they were
not together. They might have spoken, but they were
not together; Gallagher came in with his friends.

No attempt was made by the state to identify the money
found in the possession of the accused as that lost by Gal-
lagher, further than as stated above. The case, therefore,
is this : Gallagher, while intoxicated, lost a sum of money.
Soon thereafter the plaintiff in error is proven to have
been in possession of a sum of money corresponding in
kind to that lost by Gallagher, and under circumstances
tending to show that he did not come by it honestly. Cir-
cumstantial evidence to warrant a conviction should be of
such a convincing character as to prove beyond a reason-
able doubt that the accused, and no other person, committed
the crime with which he is charged. (Walbridge v. State, 13
Neb., 236; Bradshaw v. State, 17 1d., 147.) Here, aside
from the possession by the plaintiff in error of an unusual
sum of money, there is no proof whatever to connect him
with the larceny, if we assume that the money was in fact
stolen from Gallagher, an assumption not fully warranted
by the evidence. Not only is there a failure to show an
opportunity for the commission of the crime charged, but it
affirmatively appears from the testimony of the witnesses
for the state that the plaintiff in error was not at any
time in company with Gallagher while the latter was in the
saloon. While the evidence was admissible as tending to
establish the guilt of the accused, and while it may be said
to raise a strong presumption that he did not come by the
money honestly, it is certainly insufficient to exclude the



Vor. 35] SEPTEMBER TERM, 1892. 707

State, ex 1el. McClosky, v. Doane.

theory of his innocence of the crime of larceny and to es-
tablish his guilt thereof beyond a reasonable doubt. The
judgment of the district court is reversed and the case re-
manded for further proceedings therein,

REVERSED AND REMANDED.

THE other judges concur.

STATE OF NEBRASKA, EX REL. HENRY McCLOSKY ET
AL., V. GEORGE W. DoANE, JUDGE.

[FiLep NovEMBER 16, 1892.]

Foreclosure Sale: FAILURE To FILE EXCEPTIONS TO CONFIR-
MATION: REVIEW: MANDAMUS TO DIsTRICT JUDGE TO FIX
AMOUNT OF APPEAL BOND. Where, on the return of an order
of salein a foreclosure proceeding, the defendant has notice of
an order to show cause against the confirmation of a sale of the
mortgaged property, but allows the sale to be confirmed without
exception, he is without a remedy in this court, and a writ of
mandamus will not be allowed to compel the district judge to fix
the amount of an undertaking in appeal in order to enable the
defendant to have the order of confirmation reviewed in this
court.

ORIGINAL application for mandamus,

Chas. F. Tuttle, and Pound & Burr, for relators,

Lake, Hamilton & Mawzwell,and W, W. Morsman, contra.
Posr, J.

This is an original application for a writ of mandamus
to compel the respondent, one of the judges of the fourth
judicial district, to fix the amount of an appeal bond. The
material facts are as follows: W, W. Morsman obtained a
decree of foreclosure in the district court of Douglas county
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agaiust certain real estate in the city of Omaha. There-
after the relator, Henry McClosky, owner of the equity
of redemption, filed a written request for a stay, and the
execution of said decree was accordingly stayed for the
period of nine months. At the expiration of the stay an
order of sale was issued, by virtue of which the mortgaged
property was in due form advertised for sale and sold to
the plaintiff Morsman. On the 24th day of September,
1892, return of said order of sale having been made, the
district court made and entered of record an order to show
cause by the 1st day of October following, why said sale
should not be confirmed. Mr. Tuttle, attorney for the de-
fendants therein, notified the plaintiff that he was about to
object to confirmation of the sale on behalf of said defend-
ants. Plaintiff in reply informed him that if he would
makeany such showing as would place the defendant Henry
McClosky on record so that he would be bound by the
order of court with respect to a deficiency judgment he
(plaintiff) would consent to have said sale set aside and a
new sale ordered. Defendants, although notified of the
order to show cause against a confirmation of the sale, made
no motion to set aside the sale or other objections thereto.
After the court had examined the return and entered the
order of confirmation, defendants, by their said attorney,
requested the court to fix the amount of an appeal bond,
saying that they desired to appeal from said order to this
court. In reply to a question by the court if any cause
had been shown against the confirmation and for a defi-
ciency judgment said attorney answered that there was no
objection to the confirmation, but that defendants wished
to appeal. It was further stated by said attorney in open
court that the reason no motion was made to set aside the
sale was that the defendants feared that plaintiff Morsman
would confess such a motion and that the property would
not bring as much on a second sale by $4,000 or $5,000,
thereby increasing by that amount the deficiency judgment.
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The request to fix the amount of an appeal undertaking
was denied by the coart, whereupon this proceeding was in-
stituted by the defendant McClosky. It is claimed by him
that the order of confirmation is a final order from which
an appeal will lie to this court. (See Bankv. Green, 8 Neb.,
297; Berkley v. Lamb, Id., 392.)

We are also referred to the third subdivision of section
677 of the Code of Civil Procedure, which provides that
“when the judgment, decree, or order directs the sale, de-
livery, or possession of real estate, the bond shall be in
such sum as the court or judge thereof in vacation shall
prescribe, conditioned that the appellant or appellants will
prosecute such appeal without delay and will not, during
the pendency of such appeal, commit, or suffer to be com-
mitted, any waste upon such real estate.” Under theabove
provision it is claimed by the relator that he is entitled, as
a matter of right, not only to an appeal from the order of
confirmation, but also to have execution of the deed to the
purchaser and the delivery of possession thereunder stayed
during the pendency of his appeal, and to that end it is the
duty of the district court to fix the amount of his appeal
undertaking. It is true that under our practice an appeal
will lie from a final order in an equitable proceeding, as,
for instance, an order of confirmation. But what is the
force and effect of an appeal from such an order under
our practice and how is it to be tried in this court? An ex-
amination of this question is attended with much confusion,
owing to the fact that in some states all appellate proceed-
ings are denominated appeals, while in others the distinction
between appeals in equity and review upon petition in error
is strictly adhered to. Ours appears to be a modified form
of the old practice, and although the distinction between ap-
peals and proceedings in error is maintained, the difference
in cases like this exists in name rather than in fact. An
appeal, strictly speaking, is the removal of a cause from a
lower to the appellate court for trial de novo. Mr. Powell,
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in his work on Appellate Proceeding, sec. 4, ch. 6, says:
“Although the various modes of proceedings are prose-
cuted in different ways and called by different appellations,
as appeal, review, error, and the like, and these names
often confounded and misapplied, yet the object to be
obtained is one or the other of two results: either by an
appeal to obtain a rehearing and new trial of the case upon
its facts and merits, or a review of alleged errors in law
in the record of the judgment and proceedings which
will result either in the reversal or affirming of the judg-
ment; which are properly called proceedings in error. By
the first, the appeal, when perfected in accordance with
the statute and the rules of the court, the whole case, with
its record and proceedings, is taken from the court below
into the appellate court, there to be again tried upon the
issues between the parties, as though the case originated in
such appellate court; which appeal has the effect to set
aside and vacate the original verdict and judgment in the
case, and the result remains wholly dependent on the
future judgment which may be rendered in the case upon
the appeal and new trial. By the second proceeding, re-
view and error, the result depends entirely upon the ques-
tion whether the appellate court finds the alleged error in
the record of the judgment and proceedings of the court
below.” The practice in this state is evidently modeled
after the practice in the English chancery courts, wherein
the purchaser at judicial sale was required to procure at
his own expense a copy of the report from the master
showing that he was the best bidder. After the report had
been filed, the purchaser was required to apply to the
court by motion for an order of confirmation. Upon such
motion an order nisi was entered, 7. ., that a confirmation
absolute would be entered unless cause was shown against
it within eight days. If no cause was shown within the
time specified the sale was confirmed as a matter of course.

(2 Daniel’s Ch., 1274, 1275; 1 Sugden on Vendors, 82.)
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If the defendants in the foreclosure suit are entitled to
an appeal from the order of confirmation, it is apparent
that such appeal must be heard in this court upon the rec-
ord as made up in the district court. It is not therefore an
appeal within the ordinary meaning of the term, but
rather a proceeding for the purpose of having the order of
confirmation reviewed as upon petition in error, but which
comes into this court in the manner provided for appeals.
And inasmuch as no exception or objection was made to
the report of the sale, but, on the contrary, the relator
professed to be fully satisfied with the proceedings of the
district court, it is apparent that he has now no reason to
complain because the court took him at his word and re-
fused to fix the amount of an appeal bond. A defendant
who is personally served and is shown to have notice of
the order to show cause against confirmation of the sale,
but allows it to be confirmed without objection, does ‘not
occupy a particularly favorable attitude in this court,
whether he comes here by appeal or petition in error. He
has had his day in court, and has himself only to blame for
being practically without a remedy. The writ is denied
and the action dismissed.

‘WRIT OF MANDAMUS DENIED.

THE other judges concur.

Mary E. Gaxpy v. JoLLy, Swan, DEw & HARDIN,
[FILED NovEMBER 23, 1892.]

1. Process: IRREGULARITY OF SERVICE: WAIVER OF DEFECT.
Where there is actual personal service of process upon a defend-
ant, as by reading the summons to him in place of serving a
copy of the same, and the detendant does not appear and object



712 NEBRASKA REPORTS. [Vor. 35

Gandy v. Jolly,

on that ground, and judgment is rendered against him, it is not
open to collateral attack, as the judgment is not void but void-
able.

2. : : . If there is any irregularity in the man-
ner of service on the defendant of valid process, he must take
advantage of such irregularity by motion or other proceeding
in the court where the action is pending,.

3. : SERVICE IN ANOTHER COUNTY. Where an action is in-
stituted by attachment against an absconding debtor in the-
county from which he ahsconded, process may be served upon
him in any other county of the state, and a judgment rendered )
on such service will be valid unless he appears and contests the-

right to maintain the action there.

Morion for rehearing of case reported in 34 Neb., 536..
Daniel F. Osgood, and E. W. Thomas, for the motion,

MaxwerL, CH. J.

An opinion was filed in this case which is reported in 34
Neb., 536. A motion for a rehearing has been filed in this
case and as the questions involved are of considerable im-
portance we have deemed it proper to present the reasons.
for our ruling in the form of an opinion,

Briefly stated, the defendants in error are partners, and
in April, 1888, brought an action by attachment in the
county court of Richardson county against one Charles U.
Richardson, and the plaintiff in error was served with no-.
tice as garnishee. She answered that she had about 2,000
bushels of wheat of Richardson’s subject to her chattel
mortgage lien thereon for a loan of money. Afterwards
judgment was taken by default against Richardson in favor
of the defendants in error for the sum of $145, and costs.
taxed at §33.50, and the plaintiff in error was ordered to
pay into court the surplus of wheat held upon her chattel
mortgage. This not being done the defendants in error
brought an action against the plaintiff in error for the
value of said property. In her answer she denied that the
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defendants in error had recovered judgment against Rich-
ardson. On the trial the defendant in error recovered
Jjudgment in the district court against the plaintiff in error,
and she now brings the cause into this court; the defense
being that there is no valid judgment against Richardson.

The grounds upon which the plaintiff in error bases her
claim are that the action was brought in the wrong county
and that service is shown to have heen made upon Rich-
ardson by reading the summons to him. Do these defects
render the judgment void ? :

In Newlove v. Woodward, 9 Neb., 502, in a direct attack
upon the judgment based on such service, this court held it
insufficient. That case has been followed in one or two
other cases and no doubt is correct, where objection is made
in a proceeding to correct the judgment. But suppose a
judgment has been rendered, as in this case, upon such serv-
ice, is the judgment void? We must bear in mind that
the nisi prius court has held it sufficient and the question
is did that court err?

In Black on Judgments, sec. 224, it is said: “Although
the service of process in an action may have been charac-
terized by some defect or irregularity, it does not neces-
sarily follow that the ensuing judgment will be void. For
if the party would take advantage of such a matter, he
must do so in the action itself by some proper motion of
proceeding. It is only when the attempted service is so
irregular as to amount to no service at all that there can
be said to be a want of jurisdiction. In any other case
there may be error in the subsequent proceedings, but they
will be sustained against a collateral attack. But a Jjudg-
ment recovered by default, upon service of the summons
by delivery of a copy to a third person who is not a
resident at the ‘house of defendant’s usual abode,” is void
for want of jurisdiction. And so a citation addressed to
and served upon a stranger, although he is the authorized
agent of the defendant, is not binding upon the latter, and
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will not authorize a judgment against him. So a judg-
ment by default is void when the service had upon the de-
fendant consisted only of the handing to him, by plaintiff’s
attorney, of a copy of the declaration on the day before the
original declaration was filed. And the same consequences
were held to result ina case where the return to the summons
was made in the name of a deputy sheriff, instead of in
the name of the sheriff himself. And it is said that where
the sheriff, who serves the writ, is himself the plaintiff, the
judgment in the suit so begun is a nullity, and the defend-
ant may restrain it by injunction,”

In Freeman on Judgments, sec. 126, the matter is stated
very clearly. It is said: *From the moment of the serv-
ice of process, the court has such control over the liti-
gants that all its subsequent proceedings, however erro-
neous, are not void. If there is any irregularity in the
process, or in the manner of its service, the defendant must
take advantage of such irregularity by some motion or
proceeding in the court where the action is pending. The
fact that defendant is not given all the time allowed him
by law to plead, or that he was served by some person in-
competent to make a valid service, or any other' fact con-
nected with the service of process, on account of which a
judgment by defanlt would be reversed upon appeal, will
not, ordinarily, make the judgment vulnerable to a collat-
eral attack. In case of an attempted service of process, the
presumption exists that the court considered and deter-
mined the question, whether the acts done were sufficient
or insufficient. If so, the conclusion reached by the court,
being derived from hearing and deliberating upon a matter
which, by law, it was authorized to hearand decide, though
erroneous, cannot be void.”

As applied to this case, if we take the statement of the
plaintiff in error, there was an attempt to serve a valid
summons on Richardson. He was notified that an action
had been instituted against him and that it was his duty to
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answer at a definite time. It is true the service as shown
by the return was not by copy as the statute requires, but
it was not void. Had Richardson appeared and objected
to the service, it would have been set aside as defective and
irregular, and the court would have required new service
before proceeding to render judgment. No objections were
made, however, and the court, in rendering judgment
against Richardson, held it sufficient, and as it was not
void but voidable, it was not subject to collateral attack,
and therefore the objections of the plaintiff in error are
overruled.

The action was instituted in Richardson county where
the defendant appears to have resided. It is charged in
the affidavit for an attachment that he had absconded
with the intent to defraud his creditors. If this were true
it would be sufficient to sustain the attachment, although
it afterwards appeared that he had not left the state. Or-
dinarily, it could not, in such case, be known whether he
had left the state or not, or that he had clandestinely re-
moved to another county, if such was the case, and it is
sufficient to bring the action in the county where he form-
erly resided, and even if his residence is afterwards discov-
ered in the state and service made upon him there, it will
be sufficient, unless he appears and contests the right of the
creditor to maintain the action. There is no cause for a
rehearing and the motion is overruled.

MorrioN OVERRULED,

THE other judges concur,
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Recror-WiLHELMY CoMPANY V. PETER C. NIssEN

ET AL,

[FiLEp NovEMBER 23, 1892.]

1. Chattel Mortgages: CONDITION THAT MORTGAGEE MAY TAKE

PossEssIoN, CONSTRUED. A chattel mortgage upon a stock
of goods to secure the payment of four notes of $200 each, pay-
able respectively in thirty, sixty, ninety, and one hundred and
twenty days from date, contained these words: *“ That in case of
defauit made in the payment of the above mentioned promissory
Dotes, or in case of attempting to dispose of or remove from said
county of Douglas the aforesaid goods and chattels or any part
thereof, or if at any time the said mortgagee, or its successor or
assigns, shonld feel unsafe or insecure, then,and in that case, the
said mortgagee,” etc., “ may take immediate possession of said
goods,”” etc. Held, That the mortgagors must be in default or
be about to do or have done some act which tends to impair the
security, to authorize the mortgagee to take possession before the
maturity of the notes.

2. Conversion: JUSTIFICATION UNDER MORTGAGE: EVIDENCE.

While a mortgagee may prove any facts tending to show the
conduct of the mortgagors in regard to the mortgaged property,
he cannot be permitted to prove mere rumors or reports in re-
gard to the same.

3. Instructions examined, and held, to state the law correctly.

ERRoR to the district court for Douglas county Tried
below before Davis, J.

Bradley & De Lamatre, for plaintiff in error.

Hall, McCulloch & English, contra.

MaxweLL, CH. J.

The pleadings in this case are as follows:
“Plaintiffs for cause of action against the defendant

say :

That said defendant is a corporation organized and

doing business in the county of Douglas and state of Ne-
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braska; that on and prior to the 22d day of June, 1888,
said plaintiffs were engaged in the retail hardware busi-
ness in the city of Omaha, Nebraska, and on said day
had a stock of hardware, tinware, cutlery, and such other
items of stock as are usually found in a retail hardware
store, which said stock was of the value of $3,000; that
they were indebted on said last mentioned date to said de-
fendant in the sum of $800, and that the only other
indebtedness said plaintiffs had at said date, or subsequent
thereto, was as follows: To Lee-Clark-Andressen Hard-
ware Company, §150; to Simmons Hardware Company,
$132; that on said 22d day of June, 1888, said defend-
ant prevailed upon said plaintiffs to, and said plaintiffs did,
give to said defendant a chattel mortgage upon said stock
of goods, to secure to them the payment of said indebted-
ness; * * * that by said mortgage said indebtedness
was made payable as follows: $200 in thirty days from
date of mortgage, $200 in sixty days, $200 in ninety days,
and $200 in four months, said amounts being evidenced
by promissory notes as described in said mortgage; that
when said mortgage was given, and contemporaneous there-
with, said defendant agreed with said plaintiffs that said
mortgage should not be placed on record unless default
was made in the payment of said notes mentioned in said
mortgage, or some condition of said mortgage violated, and
that said plaintiffs wonld be allowed to conduct their said
business as before, and pay said notes out of the proceeds
of said business; that long prior to the maturity of the
first of said notes so secured, viz., on the 2d day of July,
1888, said defendant, without cause, and without any de-
fault made in the conditions of said mortgage by these
plaintiffs, and in violation of their said contemporaneous
agreement, and contrary to the terms of said mortgage,
forcibly took possession of said stock of hardware and con-
verted the same to its own use, against the protest of these
plaintiffs, said defendant pretending to act under its said
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mortgage; that after giving said mortgage they did no
act, nor were they at the time said property was seized
as aforesaid about to do any act, nor had they in con-
templation the doing of any act which would tend in any
manner to impair the security of said mortgage, but on
the contrary were using their utmost endeavors to be ready
and would have been ready and able to meet said notes as
they became due; that the stock so as aforesaid seized and
controlled by defendant was, at the time of said seizure and
conversion, of the value of $3,000, and that no part of the
same has been returned by said defendant to these plaintiffs,
nor to any one for them, nor has any payment been made
therefor, and that by reason of said unlawful seizure and
conversion these plaintiffs have been damaged in the sum of
$3,000, the value of said stock of goods, and said defendant
by reason thereof has become and is indebted to these
plaintiffs in the sum of $3,000, no part of which has been
paid.

“ Wherefore plaintiffs pray judgment against the defend-
ant in the sum of $3,000 with interest from July 2, 1888,
and for costs of suit.”

A copy of the contract of partnership is set out, which
need not be noticed.

The answer of the Rector-Wilhelmy Company is as fol-
lows:

“Now comes the defendant and for answer to the plaint-
iffs’ petition says it admits that it is a corporation duly or-
ganized under the laws of the state of Nebraska, and doing
business in the county of Douglas, state of Nebraska; ad-
mits that on the day alleged in plaintiffs’ petition plaint-
iffs had a stock of hardware, ete., as set out in their petition,
but denies that it was worth the sum of $3,000; admits
that plaintiffs were indebted in the various amounts to the
parties set out in their petition, but denies that those
amounts were their only indebtedness and alleges that they
were indebted for the purchase price of their stock of goods
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to one firm in the amount of $1,400 and that about $200
of this became due on the 1st day of July, 1888, and $200
every two months thereafter, and that plaintiffs, at the time
of the filing of the said mortgage, were in default of their
said July payment of $200; alleges that plaintiffs at said
time of filing said mortgage were insolvent; admits that
about the time mentioned in plaintiffs’ petition plaintiffs
gave defendant a chattel mortgage upon their said stock of
goods as security for their said indebtedness to defendant;
admits that the notes were made payable as set out in
plaintiffs’ petition.

“ Defendant denies that when said mortgage was given
there was any contemporaneous agreement that said mort-
gage would not be placed on record, but alleges that it was
represented to defendant by plaintiffs that William H.
Alford, one of the plaintiffs herein, had $1,000 due him
from the old country which he expected daily to receive,
and that so soon as he received this, which would not be
more than a few days, he would pay off the entire indebt-
edness of plaintiffs to defendant ; that after two or three
days from the giving of said mortgage the said Peter C.
Nissen told this defendant that he had no faith in Alford’s
ever receiving any money from the old country, and in-
formed defendant that there were several judgments in the
Cedar county (Nebraska) district court, and in the justice
courts of Cedar county against him, and soon after the giv-
ing of said mortgage, and before the same was recorded,
defendant was informed that one certain person from Wy-
oming was about to attach the entire stock of Nissen,
Alford & Co., and at the same time defendant also learned
that plaintiffs were endeavoring to sell their said stock of
goods to the Omaha Repair Stove Works, and also, one
Bonniwell, and defendant knowing of the large indebted-
ness-of plaintiffs and of their insolvency and being advised
that its mortgage would not secure its interest against any
attachments if not recorded, and possession taken under it,
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and feeling insecure in that behalf did on the 2d day of
July, 1888, put said mortgage on record and take posses-
sion of said stock of hardware, and defendant denies that
said possession was taken without cause; denies that it was
taken without any default on the part of plaintiffs ; denies
that it was contrary to the terms of the said mortgage ; de-
nies that it took forcible possession; denies that it con-
verted the goods to its own use; denies that it was against
the protests of plaintiffs, and alleges that defendant took
possession of said stock by and with the full consent and
approval of the plaintiffs; defendant denies that plaintiffs
did no act, or were about to do any act, tending to impair
the security of the defendant; denies that plaintiffs were
using their best endeavors to, and would have been ready
to meet and pay the said notes as they became due.

“Defendant denies that the stock of plaintiffs was of
the value of $3,000, but alleges that its value was about
$998.40; that the property taken under the said chattel
mortgage was duly advertised for sale, and sold according
to law, and that it brought the sum of $998.40, and that
defendant, by direction and with consent of plaintiffs, after
satisfying its own claim and the necessary expenses of ad-

vertising, foreclosing, storage, rent, etc., turned over the
balance to the Lee-Clarke-Andressen Hardware Company,
of Omaha, Nebraska, to whom plaintiffs had given a sec-
ond chattel mortgage on their stock of goods on the 2d
day of July, 1888, and filed for record on the 3d day of
July, 1888.”
. The reply and other pleadings need not be noticed.

On the trial of the cause the jury returned a verdict in
favor of the plaintiffs for the sum of $1,771.78, and judg-
ment was rendered in September for the sum of $1,923.71.

It appears from the evidenee that the stock of the
plaintiffs below invoiced, when taken possession of by the
defendant below, the sum of $2,571.78.

The first error assigned is the refusal of the court below
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to permit the defendant below to introduce in evidence
rumors brought to it as to the insolvency of the plaint-
iffs below, and also as to what they had done and were
about to do with their goods. These ramors were prop-
erly excluded. The defendant below had a right to show
the facts as to what its debtors had done or were about
to do with their goods, but mere reports as to their condi-
tion not based on facts are not admissible.

Second—TIt is claimed that the mortgagee had the right
to take possession under the following clause in the mort-
gage: “And we, the said Nissen, Alford & Co., do hereby
covenant and agree to and with the said Rector-Wil-
helmy Company that in case of default made in the pay-
ment of the above mentioned promissory notes, or in case
of our attempting to dispose of or remove from said county
of Douglas the aforesaid goods and chattels, or any part
thercof, or if at any time the said mortgagee or its succes-
sors should feel unsafeor insecure, then, and in that case, it
shall be lawful for the said mortgagee, or its successors or
assigns, by itself or agent, to take immediate possession
of said goods and chattels wherever found, the possession
of these presents being sufficient authority therefor, and
to sell the same at public auction, or so much thereof as
shall be sufficient to pay the amount due, or to become
due, as the case may be, with all reasonable costs pertaining
to the taking, keeping, advertising, and selling of said
property, together with a reasonable sum for attorney’s
fees, the money remaining after paying said sum, if any,
to be paid on demand to the party of the first part.”” It
is claimed that under this provision the mortgagee might
take possession at any time when it felt disposed to do so.
We think not, however. The mortgage was given under
an agreement that the mortgagors were to remain in pos-
session and sell goods to be applied on the debt. It is true
there is a provision that if the mortgagee felt insecure at
any time it might take pos-ession, ete. This, however, is

49
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not an arbitrary power to be exercised unless there has been
some act done by the mortgagors, or such act is about to be
done by them, the effect of which will be to weaken the
security. (Newlean v. Olson, 22 Neb., 717.)

" In the case cited it is said: “A chattel mortgage, like any
other contract, is to be construed together, and the object
is to ascertain with precision the mutual understanding f
the parties. The whole instrument is to be viewed and
compared in all its parts so that every part of it may be
made consistent and effectual (2 Kent’s Com., 555; Peo-
ple v. Gosper, 3 Neb., 285; Barton v. Fitzgerald, 15 East
[Eng.], 541; Merrill v. Gore, 29 Me., 346), and the court
in construing the contract should give effect to the pro-
visions which carry out the evident intent of the parties.
Here we find in this case credit was given, interest provided
for in favor of the mortgagee, and an implied agreement
on his part that if the mortgagor did not impair the se-
curity, he should be entitled to retain possession of the
property until the money became due. This clearly was
the contract and the intent of the parties, and the mort-
gagee should not be permitted to violate it. The words ‘if
‘the mortgagee shall at any time feel unsafe or insecure’ do
not mean that he may arbitrarily and without cause declare
that he feels unsafe or insecure. If this were so a mort-
gagee might inducea mortgagor amply to secure a debt upon
the implied promise that credit for a certain length of time
would be given, and the instant after receiving the mort.
gage declare that he felt unsafe and insecure and proceed at
once to foreclose the mortgage. Such a rule would place
the mortgagor entirely at the mercy of the mortgagee, and
in many, if not most cases, deprive the mortgagor of the
very means by which he could pay the debt. To justify
the mortgagee, therefore, in his action in declaring that he
feels unsafe and insecure, where there is an implied contract
that the mortgagor shall remain in possession, the mort-
gagor must be about to commit, or has committed, some act
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which tends to impair the security; and unless such facts
exist, the right does not become operative.” What is said
in that case seems applicable to this.

Third—TIt is claimed that the court erred in giving the
following instructions:

“1. The chattel mortgage, as between the parties, was
valid, but under the terms thereof the plaintiffs were enti-
tled to retain possession of the property until default in
the payment of some of the notes secured by the mortgage,
or until defendant was justified in taking possession of the
same as defined in the next instruction.

“2. To justify defendant in taking possession of the
property before default in the payment of any of the notes
secured by the mortgage one of these facts must have ex-~
isted: First, that the plaintiffs were about to dispose of, or
remove from this county, the mortgaged property, or some
part thereof, without the consent of the defendant, or at-
tempt so to do; or, second, that the plaintiffs had done, or
were about to do, since the giving of the mortgage, some
act without the consent of defendant, or that there had oc-
curred some change in the affairs of plaintiffs, which act
or change, in the judgment of a cautious, prudent man,
situated as was defendant and in the same circumstances,
would tend to impair the security of said mortgage and
render the defendant unsafe in permitting plaintiffs to re-
tain possession of said property.

“3. The burden is on the defendant to show one or the
other of the facts named in the preceding instruction by a
fair preponderance of the testimony. If you should be-
lieve from the testimony that either of said facts existed at
the time of the taking of said property by defendant, your
verdict must be for defendant, notwithstanding none of the
notes were due at the time. In case you do not find either
of said facts to have existed at that time, then the defend-
aat has failed to show a justification for its act in taking
the mortgaged goods, and your verdict should be for the
plaintiffs.
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¢4, In case you find for the plaintiffs, the measure of
plaintiffs’ damages is the value of their interest in the
property on the 2d of July, 1888, with seven per cent in-
terest from that day to September 23, 1889. In arriving
at the said value you will take the value of the property
as it was on the said day before defendant took possession,

and from that value deduct.the amount of defendant’s lien
" by virtue of the mortgage, and the remainder will be the
value of plaintiffs’ interest on that day.

«5, In arriving at the value of the property you will
disregard the evidence of what it sold for and arrive at its
value from the evidence of the witnesses who testified in
relation thereto, and from this testimony determine its fair
market value in the city of Omaha on the day named.”

These instructions, in our view, state the law correctly,
and there was no error in giving the same. A party in
obtaining a chattel mortgage on the promise, both in the
mortgage itself and verbally, that all that is wanted is se-
curity for the debt, and time will be given to pay the claim,
must act in good faith with the mortgagor, otherwise the
mortgage would be obtained under false pretenses and the
mortgagee, as soon as he had obtained it, could claim the
possession. One or two cases of that kind have come to
our notice in this court. The mortgage in this case seems
to have been given in good faith and the mortgagors were
endeavoring to comply with its terms, when the mort-
gagee before the debt was due, took possession and sold
the goods. In such case the mortgagors were entitled
to the full value of the goods, and the amount that they
sold for at forced sale is no criterion to determine their
value. There is no error in the record and the judg-
ment is

AFFIRMED,

THE other judges concur,
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ToLERTON & STETSON COMPANY ET AL., APPELLEES, V.
GEORGE W. McCLAIN ET AL., APPELLEES, IM-
PLEADED WITH GERMAN-AMERICAN SAVINGS BANK
oF LE MaRrs, JowA, APPELLANT.

[FILED NoVEMBER 23, 1892.]

Creditor’s Bill: COLLATERAL PLEDGE OF PARTNERSHIP NOTES
TO SECURE INDIVIDUAL DEBT: RIGHTS oF FiRM CREDITORS
AGAINST PLEDGEE WITH Norice. M. and H., doing business
at C. under the name of M., sold their business and stock, tak-
ing the notes of the purchasers payable to M. M. sold one of
the notes to a bank and indorsed the same. He also delivered
to the bank other firm notes to secure his private indebtedness.
In a creditor’s bill by creditors of the firm to subject the latter
notes to payment of the firm debts, keld, that the proof clearly
showed that the officer of the bank taking the notes as security
for a personal debt of M., a member of the firm, knew that they
belonged to the partnership and that the creditors of the firm
were entitled to the proceeds of such notes,

APPEAL from the district court for Dawes county.
Heard below before KiNkAID, J.

Ira T. Martin, Barnes & Tyler, and Jenckes & Bane, for
appellant.

Alfred Bartow, Spargur & Fisher, W. H, Fanning, E.
8. Ricker, and A. W. Crites, for appellees.

.

Maxwery, CH. J.

It is claimed that on or about the 1st of April, 1890, one
G. W. McLain borrowed from the German-American
Savings Bank of Le Mars, Jowa, the sum of $600. As
security for such loan he pledged and delivered to the bank
certain promissory notes, executed by other persons, which
on their face were payable to him, amounting to about
$1,000. Afterwards, and during the month of June of the



726 NEBRASKA REPORTS. [VoL. 35

Tolerton v, McLain,

same year, McLain again obtained from appellant $665,
$1,200, and $1,702.50, executing his several notes for the
above mentioned sums, and -as security therefor, and for
the payment of some notes of his which had been executed
prior to that date, pledged certain promissory notes exe-
cuted by Manning & Gorton, payable to the order of said
G. W. McLain, at the Bank of Crawford, at Crawford,
Neb. At the same time he sold one of the Manning &
Gorton notes to the bank outright. All of the above se-
curity notes were duly indorsed by him and delivered to
the appellant herein. When the notes became due, on or
about October, 1890, the appellant forwarded the same by
way of the Wells, Fargo & Co.’s Express to the Bank of
Crawford for collection. Thereupon the appellees, The
Tolerton & Stetson Company and others, commenced actions
in the several courts of Dawes county against G, W. Me-
Lain, at the same time suing out writs of attachment and
causing the Wells, Fargo & Co.’s Express to be served
with notices of garnishment. Such proceedings were had
in the several cases that judgments were obtained against
G. W. McLain, and the answer of the garnishee was
taken.

On or about the 1st day of November, 1890, all of the
appellees joined in a suit in the nature of a creditor’s bill
against G. W. McLain, Henry Henrichs, The Wells, Fargo
& Co.’s Express, The German-American Savings Bank of
Le Mars, Iowa, appellant herein, and T. E. Bradway, and
filed their petition in the district court of Dawes county,
alleging, in substance, that G. W. MclLain and Henry Hen
richs prior to that time had been doing business at Craw-
ford, Nebraska, as copartners; that the several judgments
which the plaintiffs had. obtained as above stated were
against the said firm of G. W. McLain and Henry Hen-
richs; that the said firm was insolvent and that executions
on said judgments had been returned unsatisfied; that the
notes pledged by the said G. W. McLain as collateral se-
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curity to the appellant, The German-American Savings
Bank, were the property of the said firm of G. W. Mec-
Lain and Henry Heurichs; that the same were taken by the
bank without authority and in fraud of the rights of such
firm and of the plaintiffs, with full knowledge of said facts
on the part of the bank; that the same were subject to the
attachment liens of the plaintiffs and the lien of the bank
was subsequent and inferior thereto; that the same ought
to be applied to the satisfaction of their said judgments,
which petition concluded with the proper prayer for such
velief. The German-American Savings Bank thereupon
filed its answer to the said petition, denying the material
allegations thereof; alleging that it took the notes in ques-
tion as collateral security for the money borrowed by G.
W. McLain without any knowledge or information that
any one else had any interest in them whatsoever; that it
purchased one of the notes in question and paid for the
same the sum of $2,000 dutright, and concluding with a
prayer that the proceeds of the notes be held subject first
to their lien and applied to the payment thereof; that they
recover their costs and for general equitable relief. No -
answer was filed by G. W. McLain, but Henry Henrichs

filed an answer in which he alleges that the notes in ques-

tion were the property of such firm; that they had been

pledged without his knowledge or consent ; that they ought

to be applied to the satisfaction of the judgments to the ex-

clusion of the rights of the appellant, and that he ought

to have the balance of the proceeds of the notes for him-

self. Upon these issues the case was tried to the court and

a decree rendered as follows:

“Said cause coming on to a hearing upon the petitions
of the plaintiffs, the answers of the defendants, The Ger-
man-American Savings Bank of Le Mars and Henry
Henrichs, and the reply of the defendant The German-
American Bavings Bank of Le Mars, Jowa, and the evi-
dence adduced and taken in open court upon the hearing
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by and in behalf of the respective parties, and the court
being fully advised in the premises, now here finds that
all the facts stated in the said petitions of the plaintiffs are
true, and that they are entitled to the relief prayed in their
said petitions; and that the facts stated in the answer of the
defendant Henry Henrichs are true, and that he is entitled
to the relief prayed in his said answer; and that the court
finds that the defendant The German-American Savings
Bank of Le Mars, Iowa, has a first lien upon the notes
and securities and the proceeds thereof, described in the
pleadings herein, for the sum of $2,800, with eight per
cent interest per annum thereon from the 10th of October,
A, D. 1890, and is entitled to be first paid this aforesaid
sum and interest due out of such proceeds; that the said
plaintiffs are entitled to specific liens upon rest and residue
of such notes and proceeds for the amount of their said
several judgments and claims, with interest thereon from
the date of such judgments, as therein provided, in the
order of priority alleged and set forth in said petitions;
that the plaintiff The First National Bank of Chicago,
Illinois, had a specific lien upon such proceeds, by virtue
of its attachment and garnishment, but which said action
is still pending and undetermined; that after the payment
of the aforesaid several sums of money out of the proceeds
of such notes, the rest and residue of such proceeds, if any
such there be, shall be divided between the defendant
Henry Henrichs and the defendant Geo. W. McLain, or
his representatives or assigns, in the proportion of 4} to
48, which said last named fractional proportion of such
last named residue so belonging to the said George W..
McLain, or his assigns, is hereby adjudged to be paid to
the defendant The German-American Savings Bank of
.Le Mars, as its interest may appear. It is, therefore,
now here ordered, adjudged, and decreed by the court that
James C. Dahlman, the receiver heretofore appointed
herein, shall first pay the costs of this suit, taxed at § )
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out of the proceeds of such said notes; that he next pay
out of such proceeds the said sum of $2,800, with eight
per cent interest thereon from the 10th day of October, to
the defendant The German-American Savings Bank of Le
Mars; that he next pay out of such proceeds to the plaint-
iff The Tolerton-Stetson Company the sum of $710.81,
their judgment, together with the sum of $33.58, their
costs expended in obtaining the same, together with inter-
est on the sum of $354.31 thereof at the rate of seven per
cent per annum from the 30th day of January, 1891,
and on $355.30 thereof at the rate of ten per cent per an-
num from said 30th day of January, 1891; that the said
recciver do forthwith, out of the proceeds of said notes, pay
over to the plaintiff James H. Walker the sum of $648.45,
his judgment, and further sum of $18.65, his costs
therein expended, together with interest thereon at the rate
of per cent from the 1st day of December, 1890 ; that
the said receiver do forthwith, out of the proceeds of such
notes, pay over to the J. T. Robinson Notion Company,
the sum of $110.25, its judgment, and the sum of $14.65,
its costs therein expended, together with seven per cent in-
terest thereon from the 22d day of November, 1890; that
the said receiver do retain in his hands, until the further
order of the court, sufficient of such proceeds to pay the
sum of $652.46 claimed by the plaintiff The First National
Bank of Chicago, together with seven per cent interest
thereon, from the 22d day of June, 1890, $50 probable
costs ; that the said receiver do forthwith pay over to the
plaintiffs Finch, Van Slick & Co., out of such proceeds,
the sum of $509.21, their judgment, together with their
costs therein expended taxed at $§22.83, with interest thereon
at the rate of seven per cent per annum from the 30th day .
of January, 1891; that the said receiver do forthwith pay
over to the plaintiff John T. Pirie, out of such proceeds,
the sum of $1,124.16, the total amount of his two judg-
ments, and the further sum of $30, his costs therein ex-
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pended, together with interest thereon at the rate of eight
per cent per annum from the 4th day of November, 1890,
on $500, and eight per cent per annum from the 11th day
of November, 1890, on $500, and seven per cent inter-
est from the 11th day of November, 1890, on $124.16;
that the said receiver do forthwith pay over to the
plaintiffs C. M. Henderson & Co., out of such proceeds,
the sum of $176, their judgment, together with the
sum of § , their costs therein expended, with interest
thereon from the 30th day of October, 1890 ; that the said
receiver do forthwith pay over to the plaintiffs C. Cotzian
& Co., out of such proceeds, the sum of $254.74, their
judgment, together with $14.20, their costs expended
- therein, with seven per cent interest thereon, from the 8th
day of November, 1890; that the said receiver do forth-
with pay over to the plaintiffs Sweet, Dempster & Co., out
of such proceeds, the sum of $454.60, their judgment, and
the further sum of $31.40, their costs therein expended,
with seven per cent interest thereon from the 9th day of
November, 1890; that the said receiver do forthwith pay
over to said plaintiffs Sprague, Warner & Co., out of such
proceeds, the sum of $291.31, their judgment, together with
the further sum of $11.80, their costs therein expended, with
seven per cent interest thereon from the 1st day of Decem-
ber, 1890; that the said receiver do forthwith pay over to
the plaintiff Leroy Hall the sum of $1,206.90, his judg-
ment, together with the costs thereof taxed at $27.78, with
interest on $687.25 thereof at the rate of seven per cent per
annum from January 30, 1891, and on $519.65 thereof at
the rate of ten per cent per annum from January 30, 1891;
that the said receiver do forthwith pay over to the Loak
_ Glove Manufacturing Company, one of the creditors of the
firm of G. W. McLain, the sum of $73.25, with seven per
cent interest thereon from December 20,1890; that if| after
making the payment of the said several sums out of such
proceeds, there shall remain any residue thereof, the said
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receiver shall forthwith pay out said residue as follows: 44
thereof to the defendant Henry Henrichs, and 43 thereof to
the defendant The German-American Savings Bank of Le
Mars; and it is further ordered, adjudged, and decreed by
the court that the said receiver do forthwith proceed to col-
lect, by process of law or otherwise, all of the promissory
‘notes and securities mentioned in the pleadings herein as
belonging to the firm of G. W. McLain, and to dispose of the
proceeds thereof in the order as above decreed, and that if
any of said notes or any judgment recovered thereof shall
prove to be uncollectible, said receiver is hereby ordered
and directed to forthwith advertise and sell the same, after
giving such notice of such sale as shall be required by law,
and the proceeds of such sale shall be applied as hereinbe-
fore specified.”

The principal question in the case isthe good faith of
the German-American Savings Bank, of Le Mars, Iowa,
in taking the notes in question.

Mr. Meyer, the president of the bank, testified as fol-
Tows: ‘

Q. Now, what was said, the exact agreement between
you and George W. McLain, at the time that he deposited
these notes as collateral in relation to your holding them
for that purpose?

A. When we made the loan Mr. McLain offered these
notes as collateral security for all the notes he was owing
at the time.

Q. Arnd what was the consideration which you have
made to the bank to advance this additional money for
McLain and take these collateral notes ?

* * * * * * *

A. The consideration was, that if McLain would leave
these notes as collateral security for all of his indebtedness
to the bank we would make these additional advances.

Q. Yes, theadvances that were made in May and June?

A. In June.
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FrsHER: Ask him what advances,

A. Those advances made in June, _

Q. When was the paper left at your bank by Mr. Mc-
Lain?

A. The 28th day of June.

Q. To whom was this payable?

* * * * * * *

Q. What, if any, notice or knowledge did you have of
any claim or interest of any other person in this paper,
other than George W. McLain?

“A. Had no notice whatever that any other party had
the least claim to this paper.

On cross-examination he testified:

Q. You think that he, McLain, told you they were
given for the purchase price of the stock of goods at Craw-
ford ?

A. Yes, sir; I think he told me that,

Q. Did he tell you any of the circumstances as to the
sale? .

A. He told me how much money was paid and how
many notes he had.

Q. What induced him to sell?

A. No,we didn’t enter into further conversation, T don’t
think; don’t remember anything about it.

Q. And you knew that they were a portion of the pro-
ceeds of the stock of goods at Crawford?

A. Yes, sir.

Q. Now I will ask you to state, Mr. Meyer, if you didn’t
know that this store, this general merchandise stock at
Crawford, was the only business which G. W. McLain had
at that place? ’

Witness: This what?

Q. This stock of goods.

Witness: Oh! the stock of goods at Crawford?

Q. Stock of goods at Crawford. You knew that was
all the business he had at that place?
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A. That and his cold storage business there.

Q. I will ask you to state, Mr. Meyer, if you were pres-
ent, at a conversation in your banking establishment at Le
Mars, Iowa, between Gceorge W. McLain and Mr. Hen-
richs, relative to this cold storage business and the incor-
poration of their business?

* * ® * * * *
A. Yes, sir.
Q. You may state what that conversation was?

* * * * * Co% *

A. In the month of April, 1890.

Q. What time in the month of April? Any time to
which you refer by saying that you were present?

A. Yes, I was present at a conversation at that time.
* * * * * * *

A. Why, we had a general talk about matters and things
about their business, about the cold storage business, and
what it would result in, and what they would make on a
dozen eggs by carrying them from spring until fall, and
about their incorporating and making a kind of incorpora-
tion.

Q. This conversation was engaged in by McLain, Hen-
richs and yourself, was it ?

A. Yes, sir.

Q. At that time was there, or did they not rather agree
as to the advisability of mortgaging their stock at Craw-
ford, their stock of merchandise, and getting some money
from you to put into their cold storage business?

* * * * * * *

A. They talked about borrowing some money.

Q. What security were they going to offer?

A. Well, now, I don’t recollect just what security they
were going to offer.

Q. I will ask you to state if they did not discuss the
advisability of their still continuing in the general mer-
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chandise business at Crawford, as well as their cold stor-
age business?
* * * * * * C ok

A. T think they did.

Q. Was it not suggested in this conversation that they
would incorporate the cold storage business and would de-
posit their stock in the cold storage corporation with you
as collateral as advanced by you, the money to be used in
the cold storage business, as well as continuing in the gen-
eral merchandise business?

* * * * * * *

A. Yes, sir; so far as the mercantile business was con-
cerned, I think there was some talk of that kind.

Q. Was there not some talk at that time of incorporat-
ing their cold storage business, and their general merchan-
dise business, under the corporate name of the United
States Merchandise Company, and borrowing some money
from you, pledging to you all their issues of stock or stock
certificates in this corporation.

* * * * * * *

A. Why, there was some talk of that kind.

Q. Now, you say their business; whose business do you
mean by their business?

A. That is something that Mr. McLain and Mr. Hen-
richs were talking about their going to do in the future,
and there was some talk about their incorporating a mer-
chandise business and issuing stock, and they talked more
about it, and wanted to know something about what chance
there would be in getting a little money on this stock and
leave it in the bank, providing they incorporated ; providing
they changed their business to an incorporation.

Q. Whose business were they going to change?

A. That’s something I don’t know anything about.

Q. The other stock that they were going to change,
whose stock do you mean by that?
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A. T did not understand that they were going to incor-
porate their stock of goods.

Q. You say that that stock of goods that they talked
some of organizing?

A. And their cold storage business I am talkmg about.

Q. And their cold storage stock of goods?

A. T dow’t know anything about that.

Q. What stock of goods do you refer to when you state
that they intended to change their business and incorporate
their stock of goods with the cold storage business?

A. Well, I didn’t intend to say that they were going to
change their stock of goods into a cold storage business,
I do not think I said so.

From other portions of his testimony it clearly appears
that he knew Henrichs was a partner with McLain in the
business at Crawford, although the business was conducted
in the name of McLain. He also knew that they had sold
out their business to Manning & Gorton, and that the
notes he received to secure the personal debts of McLain
were in fact partnership property of McLain and Henrichs.
This being the case he is not an innocent holder and the
rights of the firm creditors were superior to his. It is
unnecessary to consider the other questions in the case as
this is decisive of the rights of the parties. The judgment
appears to be based upon the testimony and is right and is

AFFIRMED,

THE other judges concur,
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Levi CLay v. H. A, GREENWOOD ET AL.
[FILED NoVEMBER 23, 1892.]

1. Chattel Mortgages: PARTNERSHIP PROPERTY: RIGHT OF
ONE PARTNER TO MORTGAGE FOR PURCHASE MoNEY. B.
and C. purchased a stallion for $625, giving their notes therefor,
signed by two sureties, and due in eighteen and thirty months.
After some delay the first note was paid by C., as was claimed,
largely from money derived from the horse. The sureties in-
gisted on the payment of both notes and the testimony shows
that B,, in his own name, with the assent of C., mortgaged the
horse to G., to obtain money to pay the second note and the
money was so applied. Held, That G. had a lien upon the horse
for the amount of said loan and interest.

2. Review: OBJECTIONS TO THE FORM OF THE PLEADINGS must
be made in the trial court to be available in the supreme court.

ErRoR to the district court for Gage county. Tried
below before APPELGET, J.

Hugh J. Dobbs, for plaintiff in error:

A mortgage of personal property by one partner in his
individual name passes no title. (Parsons, Partuership, sec.
95; Clark v. Houghton, 12 Gray [Mass.], 38; Butterfield
o. Hemsely, 1d., 226 ; Cummings v. Parish, 39 Miss., 412;
Lockwood v. Beckwith,6 Mich., 168 ; Chapmdn v. Devereux,
32 Vt., 616; Gates v. Watson, 54 Mo , 585.)

Winter & Kauffman, and 4. D. McCandless, contra :

The mortgage was given to secure a partnership debt,
and is valid, though executed by one partner ouly. (Ger-
non v. Hoyt, 90 N Y., 631; QGetchell v. Foster,106 Mass.,
42; Winship v. Bank, 5 Pet. [U. 8.], 529-532; Theilen v.
Hann, 27 Kan., 778; U. 8. Bank v. Binney, 5 Mason [C.
8.], 176; Natwnal B(mk v. Ingraham, 58 Barb. [N Y],
290.)
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MaxweLL, CH. J.

This is an action of replevin brought by Greenwood
against Clay and Blake to recover possession of a stallion.
The testimony tends to show the following facts:

On the 26th day of March, 1889, Levi Clay and M. C.
Blake purchased in partnership a three-year old stallion of
E. L. Williams, at Axtell, Xansas, for $625, for which
they gave two promissory notes, due respectively in eight-
een and thirty months. The notes were signed by Levi
Clay and M. C. Blake as principals and Ed. Oates and
Peter Weir as sureties. To indemnify the sureties Clay
gave them a chattel mortgage on some mules. Afterwards
Blake and Clay gave a chattel mortgage to Wilson as ad-
ditional security for the two original purchase notes.
The horse was taken to Barneston, Nebraska, and kept
in Clay’s barn and bred to mares in regular course
of business, during the season of 1889 and 1890. Clay
managed the horse, collecting service money. In the
fall of 1890 feed was scarce and Clay turned the horse
over to Blake, who wintered him. Sometime after Clay
gave a chattel mortgage to the sureties Qates and Weir,
he gave another first mortgage on the same mules to Green-
wood, and afterward, in conjunction with Greenwood,
shipped the mules to Chicago and sold them; all without
the knowledge and consent of Oates and Weir, who held
the first mortgage. This alarmed them and they threat-
ened to prosecute Clay for disposing of mortgaged chattels,
and they insisted that the notes be paid at once and release
them from liability thereon, although one note was not due
until September 26, 1891. Clay turned over to these sure-
ties money derived from the sale of the mules, nearly enough
to pay the first note, and they so applied it, but required that
the other note be paid also. Blake and Clay agreed that
the money should be raised by mortgaging the horse, and
pay off the notes and mortgage to Wilson, and release the

50
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sureties. In pursuance of this agreement, and for the pur-
pose of relieving Clay from his entanglement with the sure-
ties, Blake went to Greenwood and borrowed $324 and
gave him a chattel mortgage on the horse, signed by him-
self only, but represented to Greenwood that the money
was to be used in paying off the notes and mortgage then
on the horse, and it was so applied. About the 1st of
April, 1891, in default of payment, Greenwood commenced
foreclosure proceedings; took nominal possession of the
horse and advertised him for sale on foreclosure, but agreed
to leave the horse in the possession of Blake and Clay dur-
ing the time of advertising, and arranged with Blake to hire
some one to keep him during that time, and $25 out of the
money realized on the sale was to be paid for such keeping.
Blake told Clay that if he would keep him he could have
the $25, and under this arrangement Clay took possession
of the horse and when the day of sale arrived refused to -
give him up. Greenwood thereupon commenced this suit
in justice court and by the justice it was certified to the
district court, and there tried to the court without a jury.
The court found for the plaintiff Greenwood and rendered
judgment in his favor.

The principal contention on behalf of the plaintiff in
error is, that the mortgage being signed by but one partner,
does not pass the legal title, and therefore that Greenwood
cannot recover. There is testimony in the record tending
to show that the money was borrowed for the firm, and
that the plaintiff in error assented to the execution of the
mortgage; but however this may be, there is no doubt
that Greenwood furnished the money to pay the second of -
the partnership notes and has a claim upon the property
for that amount, for which with interest he is entitled to a
lien on the property. It is impossible in this action to
adjust the accounts between Clay and Blake, as a consider-
able part of the proof was directed to that purpose.

Some objection is made to the form of the pleadings, but
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it should have been urged in the court below to be avail-
ablein this court. There is no error in the record and the
Jjudgment is

AFFIRMED,

THE other judges concur.

Erastus A. DEMING, APPELLEE, V. WiLvLiaM H, MiLEs
ET AL., APPELLANTS,

[FiLep NOVEMBER 23, 1892.]

1. Registration: FILiNgG DEED OPERATES AS CONSTRUCTIVE No-
TICE: GRANTEE UNAFFECTED BY NEGLECT OF OFFICER TO
RECORD. Where a party files a deed properly executed and ac-
knowledged for record with the proper officer, he is not bound
to see that the officer performs his duty by actually recording
it, nor is he responsible to other parties for the officer’s neglect
of his duty. The proper filing of such deed for record operates
as constructive notice to all subsequent purchasers and mort-
gagees, although the officer may fail to comply with the require-
ments of the statute with respect to the recording of the instru-
ment.

: DESTRUCTION OF RECORDS BY FIRE. Wherea
deed properly executed and acknowledged is filed and recorded
in the proper office, it is thenceforth notice to all the world, even
though the record book containing it may be totally destroyed
by fire.

2

3. Real Estate: LIFE ESTATE OF HUSBAND BY CURTESY MayY
BE CONVEYED, OR SoLD ON EXEcuTION. The life estate of a
husband as tenant by the curtesy is subject to seizure and sale
on execution against him. A tenant by the curtesy may like-
wise convey his title by deed or mortgage.

: DESCENT. Held, That on the death of Mrs. L. A. M., in
1880, all the real estate of which she died seized descended,
subject to W. H. M.’s right to an estate by curtesy therein, to
their daughter L. M.

4.
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APPEAL from the district court for Frontier county.
Heard below before CocHRAN, J.

J. L. White, and A. S. Sands, for appellants.

R. M. Snavely, contra.

Norvar, J.

This action was brought in the court below by appellee
against William H. Miles and Nellie E. Miles, to foreclose
a mortgage executed by them upon the west half of the
southeast quarter and the east half of the southwest quar-
ter of section 1, town 7 north, of range 28 west of the
sixth principal meridian. The district court permitted
Laura Miles, the minor child of the said William H. Miles
by a former wife to intervene in the action. A guardian
ad litem was appointed for the minor, who filed an answer
setting up therein that at the time of the execution of the
mortgage, the said Laura Miles was the sole owner in fee-
simple of the land in controversy, having acquired title
thereto by inheritance from her mother; that said mort-
gage conveyed no interest in the lands therein described,
and is a cloud upon her title to said premises. The answer
closes with prayer that the mortgage be canceled and that
the title to the real estate be quieted in said minor. A re-
ply was filed by the plaintiff. Upon the trial the court
found that at the time of the execution of the mortgage,
said William H. Miles was the owner in fee-simple of said
real estate; that the mortgage was valid and binding, and
a decree of foreclosure and sale was entered for $628.09.
For and on behalf of the said minor this appeal is prose-
cuted.

The record before us shows that on the 11th day of Jan-
uary, 1879, the defendant William H. Miles was the
owner in fee-simple of the real estate covered by the mort-
gage, and on said day, by deed of general warranty, he
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conveyed the same to one Laura C. Murphy, which deed
appellant contends was duly recorded on the 4th day of
March, 1879; that on the 13th day of said month the
said William H. Miles was married to said Laura C. Mur-
phy; that on the 22d day of January, 1880, the appellant
Laura Miles was born as the lawful issue of said marriage,
and that on the 27th day of the same month said Laura C.
died intestate, leaving surviving her, as her sole and only
heir, the said minor. Subsequently, the said William H.
Miles was married to one Nellie E. Murphy, and they, on
the 16th day of August, 1883, executed, acknowledged, and
delivered the mortgage in suit to secure a loan of $500,
which mortgagé was recorded on the 18th day of Septem-
ber, 1883, in the mortgage records of Frontier county.

Appellant contends that the said deed of January 11,
1879, from Miles to Murphy, was duly filed and recorded
on the 4th day of March, 1879, in the office of the county
clerk of the county where the lands therein described arc
situated. It is undisputed that in the early part of the
year 1883 the court house and records of Frontier county
were entirely destroyed by fire. Subsequently, but prior to
the making and recording of the mortgage for the foreclos-
ure of which this action was instituted, the records with ref-
erence to the lands covered by said mortgage were so re-
stored as to show that the title to the lands stood in the name
of William H. Miles. The said deed from Miles to Laura
C. Murphy at that time did not appear of record, and ap-
pellee insists it was not established that it was ever on
record prior to the making of the mortgage. Upon the trial
the original deed was produced and put in evidence with
the indorsements thereon. Upon the back of ihe instru-
ment is to be found the following certificate :

“Filed for record this 4th day of March, A. D. 1879,
eleven o’clock A. M., and entered in numerical index of
deeds. Recorded this 4th day of March, 1879.

“A. L. MoRrGAN,
“County Clerk.”



742 NEBRASKA REPORTS. [Vor. 35

Deming v. Miles.

It was also proven by Mr. Morgan, who was the county
clerk of Frontier county in 1879, that the above certificate
is in his handwriting and was made while he was such
clerk. Mr. Morgan further testified, in answer to the ques-
tion, “You may state whether you received that deed for
record at the time stated, and whether you spread it at
large upon the records of the county?” that “It was un-
doubtedly received then according to the indorsement as
filed, but I see there is no page mentioned or the number of
the deed record, and I cannot say positively whether it was
recorded or not. I was just commencing with the busi-
ness and not very well acquainted with it at the time. It
was not customary to place ‘recorded this day,’ etc., until
after the record was done, and then place the name of the
record and page; but I see the page is not mentioned here.
Whether it was recorded I do not know; I cannot say
positively whether it was or not.”

Although Mr. Morgan’s testimony does not show that
the deed was in fact spread upon the deed records of the
county, the fact of its being delivered to the county clerk
for such purpose clearly appears from the testimony of the
witness as well as by the indorsement upon the back of the
instrument.

By section 15 of chapter 73 of the Compiled Statutes,
entitled “Real Estate,” it is provided that “every deed
entitled by law to be recorded shall be recorded in the or-
der and as of the time when the same shall be delivered
to the clerk for that purpose, and shall be considered re-
corded from the time of such delivery.” Whether the
deed in question was in fact recorded is quite immaterial so
far as therights of appellant are concerned. Where a party
files a deed or mortgage, properly executed and acknowl-
edged, for record with the proper officer he has complied
with the law, and he is not bound to see that the officer
performs his duty by actually recording it, nor will the law
hold him responsible to the parties for the omission or neg-
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lect of the officer to discharge his duty. The proper filing
of the deed for record operated as constructive notice to all
subsequent purchasers and mortgagees. (Perkins v. Strong,
22 Neb., 725.)

We are, however, satisfied from other testimony contained
in the bill of exceptions that the deed was actually re-
corded. It appears from the testimony of W. L. McClay,
who was the county clerk of Frontier county during the
year 1882, that between the 15th and 25th days of Decem-
ber of that year, at the request of Burton & Harvey, of
Orleans, he examined the records of his office for the pur-
pose of ascertaining what property, real as well as per-
sonal, was owned by said W. H. Miles; that upon such
examination he found that the title to the land in litigation
stood of record in the name of Laura C. Murphy, which
was the maiden name of Mr. Miles’s first wife. No testi-
mony was introduced by appellee to controvert the fact of
the recording of the deed, but he insists that the evidence
introduced by appellant is insufficent to establish that the
instrument was ever recorded. His contention must be
overruled. The fact that the record of this deed was de-
stroyed does not affest the rights of appeliant. There can
be no doubt that where a deed, properly executed and ac-
knowledged, is duly filed and recorded, it is thenceforth
notice to all the world, although the record may be totally
destroyed by fire. Such is the uniform adjudication in
this country. (Wade on Notice, sec. 157; Alvis v. Morrison,
63 Ill., 181; Shannon v. Hall, 72 Id., 354; Gammon wv.
Hodges, 73 1d., 140; Myers v. Buchanan, 46 Miss., 397.)

To our mind it is perfectly plain that the mother of ap-
pellant at the time of her death .was the owner in fee sim-
ple of the real estate involved in this litigation. Under
the law in force at the time of the death of the mother the
husband, William H. Miles, took only a life estate in the.
lands, and, subject to his right of curtesy, they descended
to appellant as the sole and only heir at law of Laura C.
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Miles, deceased. The mortgage did not convey the fee-
simple title, and the district court erred in so finding and in
entering the decree it did, for the reason that William H.
Miles only owned an estate by the curtesy., The life estate
of a husband as tenant by the curtesy in the real property
of his wife of which she died seized is subject to seizure
and sale on execution against him. Likewise a tenant by
curtesy may convey his title by deed or mortgage. (Forbes
v. Sweesey, 8 Neb., 525 ; Lessee of Cunby v. Porter, 12 O.
St., 79; Shortall v. Hinckley, 31 Ill, 219; Rose v. San~
derson, 38 1d., 247; Lang v. Hitchcock, 99 1d., 550; Bo-
zarth v. Largent, 128 1d., 95; Edmunds v. Leavell, 3 S. W.
Rep. [Ky.], 134.) Itis clear from the foregoing anthorities.
that the mortgage covered the interest of the mortgagor in
the premises. Appellee is entitled to a foreclosure and sale
only of the life estate of the defendant William H. Miles.

It is claimed that the mortgage is invalid for the reason
that at the time of the death of Laura C. Miles the prem-
ises were occupied by her and her husband as a family
homestead, and the husband therefore could not incumber
the same. As no such issue is tendered by the pleadings
in the case we will not take the time to consider the point
raised in the brief of counsel.

Lastly, it is urged that William H. Miles has no estate
by the curtesy in the premises for the reason appellant’s
mother acquired title thereto directly from him by a deed
of general warranty, and the cases of McCulloch v. Valen-
tine, 24 Neb., 215, and Pool v. Blakie, 53 1ll., 495, are
cited in the brief of counsel in support of the proposition.
An examination of these authorities will show that they
are not in point. In the case in our own reports one Ebe-
nezer McCulloch, by his last will and testament, provided
that a certain farm owned by the testator should be sold by -

" his executors and the money arising therefrom be equally
divided among his daughters, stipulating that the share
going to his daughter, Elizabeth Pemberton, should be re-
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tained by his sons, Ebenezer Z. and George C., who were by
the will appointed trustees for that purpose, and who were
“to retain the same in trust for the benefit of said Elizabeth
Pemberton and her children, her husband to have no con-
trol over the same, but that the said trustees might, with
the consent of said Elizabeth Pemberton invest the same
as they should deem best, so that the daughter and her
children shall have the benefit of the same without the
control of her husband.” The farm was sold in accord-
ance with the provisions of the will and with the share of
the funds intended for Elizaheth Pemberton the trustees
purchased a quarter section of land in Hamilton county in
this state, and a deed therefor was taken in their own
names as trustees, the habendum clause of the deed read-
ing, “To have and to hold the said real estate, with the
appurtenances, to the said second parties as trustees of said
Elizabeth Pemberton, they being appointed as trustees by
the will of their father, * * * for her sole and sepa-
rate use and benefit so long as she may live, and after her
death for the use and benefit of her children, the said trus-
tees having the power to sell and convey said land, or any
part thereof, on the written request of said Elizabeth Pem-
berton, and her joining with them in any such conveyance.”
Subsequently Elizabeth Pemberton died intestate, leaving
her husband and their three children surviving her. A fter-
wards it was sought to sell the lands under an execution
against the husband. This court held tliat he took no estate
in the lands as tenant by the curtesy. The Illinois case is
quite similar to the one reported in 24 Nebraska. In each
case the instrument construed specified in effect that the
property therein described was for the sole and separate use
and benefit of the wife, and that the husband should have
no interest and title in or control over the same. But the
deed under consideration in the case at bar contains no
limitations whatever. The fact that William H. Miles was
the grantor in the deed does not bar his right to an estate
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by curtesy, since such right was not limited by the convey-
ance. (Robie v. Chapman, 59 N. H., 41; Soltan v. Soltan,
6 S. W. Rep. [Mo.], 95.)

The decree of the district court is reversed and the cause
is remanded to said court with instructions to enter a de-
cree of foreclosure and sale only of the life estate of the
defendant William H. Miles in the mortgaged premises
and quieting the title to the property in the appellant
Laura Miles, subject to said estate by the curtesy.

JUDGMENT ACCORDINGLY.

THE other judges concur.

CARY A. MANKER V. L. P. SiNE.
[FiLED NOVEMBER 23, 1892.]

1. Replevin: JUDGMENT: ALTERNATIVE ForM. In an action of
replevin, where the property has been delivered to the plaintiff,
in case a verdict is returned in favor of the defendant, the judg-
ment must be in the alternative for a return of the property, or
the value thereof, in case a return cannot be had, or the value of
the possession of the same, and for damages for the unlawful
detention. The statute requiring the judgment to be in the
alternative form is imperative.

2. Instructions: SurriciENCY OF EVIDENCE. Held, That the
canse was submitted to the jury under proper instructions; that
the instruction as requested by plaintiff was not applicable to
the case, and that the evidence sustains the verdict.

3. Direction for Alternative Judgment. The judgment not
being in the alternative form, the cause is remanded ¢o the court
below to render the proper judgment upon the verdict returned
by the jury.

ErroR to the district court for Cass county. Trxed
below before CHAPMAN, J.

A. N. Sullivan, for plaintiff in error.
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Wooley & Gibson, contra.

Norvar, J.

This was an action of replevin instituted by plaintiff in
error to recover the possession of a newspaper printing
outfit. The property was taken under the replevin writ,
and the possession thereof delivered to the plaintiff. There
was a trial to a jury, who returned a verdict finding the
right of property and right of possession of an undivided
half interest of the property in the defendant at the com-
mencement of the action, and assessed the value of his said
interest at the sum of $175, with damages at $1 for the un-
lawful detention. Plaintiff filed a motion for a new trial,
which was overruled by the court, and thereupon the fol-
lowing judgment was rendered :

“It is therefore considered and adjudged by the court
that the said defendant recover of and from the said plaint-
iff the sum of $175 as heretofore by the verdict of the jury
found due him as the value of the property in controversy,
and also the sum of §1 as damages for the unlawful deten-
tion of the same, and his costs in and about this suit in
that behalf expended, taxed at $46.33, for which execution
is awarded.”

A reversal is asked on the ground that the verdict is not
sustained by sufficient evidence,

On the 24th day of May, 1889, the property was owned
by the plaintiff and one L. P. Sine, each owning an undi-
vided oue-half thereof. On that day defendant purchased
Mr. Sine’s interest for the sum of §250, the plaintiff furnish-
ing defendant the money for that purpose. The defendant
also gave plaintiff at said time his promissory note for the
said sum of $250, payable $10 each month, with interest at
ten per cent. To secure the payment of the note defend-
ant executed and delivered to plaintiff a written instrument
which is, in effect, a chatte] mortgage upon his interest in
the property, by the terms of which plaintiff had the right
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to take possession of the property whenever he should feel
unsafe or insecure, or in case defendant failed to make the
payments as agreed. Plaintiff did not upon the trial claim
the right of possession under the terms of the mortgage,
but insisted that on the 29th day of October, 1889, by
mutual agreement between the parties, plaintiff took the
property in settlement of subsequent payments on the note,
and that all past due payments were to be paid by defend-
ant, and that afterwards defendant retook possession of the
property and then refused to surrender the same. The tes-
timony introduced by the plaintiff upon the trial tended to
sustain this theory of settlement. The defendant’s testi-
mony is to the effect that no such settlement was made, but -
that, on the date last stated, he paid plaintiff all sums past
due upon the note, which had not been previously paid.
Plaintiff contends, and so testified, there was then past due
$17.12, while defendant testified that plaintiff had failed
to give him credit for all moneys paid; that in fact there
was then only due the sum of $11,76, and that he at
that time gave plaintiff $18.75, and requested that he be
given credit on the note for the amount past due thereon,
and that the remainder be applied on his other indebt-
edness to him. Plaintiff admits receiving the $18.75,
but claims that he was directed to apply $3.50 on account
for a mattress, $3 as a balance due on a $15 note, and the
balance on the $250 note above referred to. By the first
instruction the jury were told that if they found from the
evidence that the defendant surrendered the property to the
plaintiff upon the agreement that he was to be released
from further liability on his indebtedness to the plaintiff,
then they should return a verdict finding that the plaintiff
was entitled to the possession of the property. The con-
flicting evidence was fairly submitted to the jury by the
court, and the verdict being supported by competent legal
evidence, and not being against the weight thereof, will not
be set aside.
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It is conceded that the value of the undivided one-half
of the property was §175, the amount assessed by the ver-
dict as being the value of the defendant’s interest therein.
The fact that plaintiff had a mortgage upon the property
for more than the value thereof is no reason why defend-
ant’s interest in the property should have been assessed at
less than what the property was actually worth. It is not
the law, that when a mortgagee replevies the property from
the mortgagor before any conditions of the mortgage have
been broken entitling the former to the possession of the
same in case of the verdict in favor of the defendant in
the replevin suit, the amount of a mortgage debt must be
deducted from the value of the property in determining the
interest of the defendant. It is obvious that such a rule
would enable the mortgagee to collect his debt before the
same becomes due.

Complaint is made that the second instruction given by
the court on its own motion is erroneous, in that it ignored
the proposition that if the defendant had not made the
payments as required by the terms of the mortgage, or that
the plaintiff deemed himself unsafe and insecure, then
plaintiff was entitled to the possession of the property.
There was no error in failing to so charge the jury, since
plaintiff, neither in his petition nor upon the trial, claimed
the right of possession by reason of the mortgage, but as
the absolute owner of the property. In his petition he
alleges that he is the owner of the property, and upon that
theory the case was tried.

Error is assigned because the court refused to give the
following instruction to the jury, requested by the plaint-
iff : “The court instructs the jury, as a matter of law, that
a sale and delivery of goods on conditions, such as are con-
tained in the bill of sale, or lease offered in evidence, to-

"wit, that the property is not to vest until the purchase
money is paid, does not pass the title to the vendee until
the condition is performed, and a vendor, in case the condi-
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tion is not fulfilled, has a right to repossess himself of the
goods against the vendee; and in this case the court in-
structs you that by the terms and conditions contained in
said bill of sale or lease the title and ownership of the
property in controversy did not pass until the payment ot
the purchase price.” Conceding that the above request is
correct as a legal proposition, yet there was no error in re-
fusing to so charge the jury, for the reason that it was not ap-
plicable to the facts proven. The evidence shows that the
transaction was not a conditional sale, but that the instru-
ment given by defendant to plaintiff was, in effect, a chattel
mortgage to secure the payment of the money borrowed by
the former of the latter. Defendant did not purchase the-
property of plaintiff, but from Sine, so that we are unable
to perceive upon what the plaintiff bases his claim that the
property was sold and delivered by him to defendant upon
conditions that the title and ownership thereof should not
pass until the purchase price was paid. The only infer-
ence that can be drawn from the evidence is that the prop-
erty was pledged to the plaintiff as security.

The judgment is erroneous because it was rendered for
money absolutely, and was not in the alternative, for a re-
turn of the property, or the value thereof in case a return
could not be had, as required by section 191a of the Codle.
The statute is imperative, that where the property has been
delivered to the plaintiff in replevin, in case a verdict is
returned for the defendant, the judgment must be for the
return of the property, or its value in case it cannot be re-
turned, or the value of the defendant’s possession. This
statutory provision is mandatory. (Hooker v. Hammill, 7
Neb., 231; Lee v. Hastings, 13 Id., 508.) Inthe last case
cited there was a stipulation that the property could not be
returned, and yet the court held that it did not preclude the
necessity of an alternative judgment.

It is argued by counsel for defendant that the statutory
provision for alternative judgment is for the benefit of the
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defendant alone, and that he has the right to waive a re-
turn, and take judgment for the value. Even if this were
the true interpretation of the statute, which we do not con-
cede, the record does not disclose that the defendant waived
in the court below a return of the property, while it ap-
pears that he did pray a return of the property in his an-
swer. Having requested that, the plaintiff had a right
t) expect, in case the verdict was against him, that the
judgment would be in the statutory form. It doesnot ap-
pear that the property replevied cannot be returned. We
cannot say that the judgment in the case at bar was to
plaintiff’s benefit. For aught that appears it might be to
his injury to pay for the property instead of returning it.
We think the plaintiff has the right to insist that the judg-
ment shall be in the alternative. (Singer Mfg. Co. v. Dun-
ham, 33 Neb., 686, 690; Glann v. Younglove, 27 Barb.
[N. Y.], 484; Fitzhugh v. Wiman, 9 N. Y., 559; Wood v.
Orser, 25 1d., 348 ; Hall v. Jenness, 6 Kan., 356.) We are
aware that there are cases in other states which hold that the
provisions of the statutes requiring a judgment in the alter-
native in replevin are exclusive for the benéfit of the de-
fendant, and that he may waive a return of the property
and take judgment merely for the value thereof if he
chooses ; but such decisions are based upon statutory pro-
visions materially different from our own, and are there-
fore not entitled to weight as authorities in this state.

The error in the form of the judgment in the case at.
bar will not necessitate a new trial, but a proper judgment.
may be rendered upon the verdict. The judgment is there-
fore reversed and the cause remanded with' instructions to
the court below to enter a judgment in the alternative for
a return of the property or the value thereof found by the
jury, in case no return can be had, and for the damages as-
sessed by the jury for the unlawful detention, with costs.

REVERSED AND REMANDED.

THE other judges concur.
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GERrMAN INsuranNceE ComMpANY oF FrEEPORT, ILLI-
Nois, v. S. P, Rounps, JRr.

[FiLED NOVEMBER 23, 1892.]

1. Fire Insurance: AUTHORITY OF AGENT: AGENT'S CLERK.
An agent for an insnrance company, possessing the power to con-
tract for risks, write and deliver policies, collect premiums, and
make indorsements upon policies, employed a clerk and author-
ized him to transact the business for him in the agent’s name.
The clerk, in the line of his employment, wrote the policy in
suit, signing the agent’s name thereto, and the risk was reported
to and approved by the company. Afterwards the agent in-
dorsed upon the policy his approval of the assignment thereof
by the insured to the purchaser of the property. Subsequently
the clerk indorsed upon the policy, permission for additional
concurrent insurance, for the discontinuance of the night watch-
man and watchman’s clock, and any loss under the policy was
made payable to the mortgagees, which indorsement was re-
ported to the company in the agent’s name, and the attention of
the latter was called thereto, who acquiesced in the same. In
an action on the policy it was held, that the act of the clerk
in making the indorsement was the act of the agent and was
binding upon the company to the same extent as if the same had
been made by the agent personally.

©®

. A local agent of an insurance company, who has
the power to make a contract of insurance, has authority to con-
sent to additional insurance and to accept notice of a change in
the risk and of the placing of incumbrances on the property,
unless there is some provision in the policy to the contrary.

: ASSIGNMENT OF PoLicy. The indorsement upon
a policy by such an agent of his approval of the assignment of
& policy is binding upon the company, where the policy contains
o clause that ‘‘no assignment thereof shall be valid unless the
same is indorsed thereon and approved by the company, or its
regular agent, in writing.”
4. : CANCELLATION OF INSURANCE. In an action on an in-
surance policy which contained a stipulation reserving to the
company the right to cancel the risk at any time by returning
the premium pro rata for the unexpired term, or tendering it to
the representative of the insured, it was held, that to rescind the
policy the company must notify the assured of the cancellation,
and pay or tender to him the amount of the unearned premium,
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ERroR to the district court for Adams county. Tried
below before Gasriy, J.

James R. Wash, Adams & Scott, and I. W. Lansing, for
plaintiff in error:

Local agent is without. authority to waive conditions of
insurance policy after issue, when he is simply empow-
ered to fix rates, countersign and deliver policies, and col-
lect premiums. (Bowlin v. Hekla Fire Ins. Co., 31 N. W.
Rep. [Minn.], 859; Kyte v. Commercial Union Assurance
Co., 10 N. E. Rep. [Mass.], 518; Hankins v. Rockford
Ins. Co., 35 N. W. Rep. [Il1.], 34; Strickland v. Council
Bluffs Ins. Co., 66 Ia., 466 ; Qladding v. California, ete.,
Ins. Co., 66 Cal., 6; FEnosv. Sun Ins. Co., 67 Id., 621;
Hamilton v. Awrora Ins. Co., 15 Mo. App., 59; Leonard
v, Michigan Ins. Co., 97 Ind., 299.) Company is not re-
quired, on being informed of insurance without its consent
in another company contrary to policy, to return the pre-
mium, (Pheniz Ins. Co. v. Slevenson, 8 Ky., 150.)

Tibbets, Morey & Ferris, and S. S. Parks, contra:

General agents of insurance companies, authorized to con-
tract for risks, receive and collect premiums, and deliver
policies, may confer upon a clerk, or subordinate, authority
to exercise the same powers. (Duluth Nat. Bank v. Fire
Ins. Co., 85 Tenn., 76; Bodine v. Ins. Co.,51 N.Y., 117;
Eeclectic Life Ins. Co. v. Fahrenkrug, 68 Ill., 463; Cont.
Ins. Co. v. Ruckman, 127 Ill.,364.) Notice of the inten-
tion to cancel must be given by the insurer to the insured.
{Chadbourne v. German Ins. Co., 31 Fed. Rep., 533; Far-
num v. Pheniz Ins. Co., 23 Pac. Rep. [Cal.],872.) Until
proportionate part of the premium be returned or tendered
to the insured, the policy remains in force. (May, Insur-
ance [3d ed.], sec. 67; Franklin Ins. Co. v. Massey, 33
Pa. 8t., 221; Peoiia, etc., Ins. Co. v. Botto, 47 11, 516;

51
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White ». Conn, Ins. Co., 120 Mass., 330; Lattan v. Royal
Ins. Co., 45 N. J. L., 453; Home Ins. Co. v, Curtis, 32
Mich., 402; Albany City Ins. Co. v. Keating, 46 111, 395;
Van Valkenburgh v. Lenox Ins. Co., 51 N. Y., 465; Griffey
v. N. Y. Cent. Ins. Co., 100 Id., 417.)

Norvaxy, J.

This action was brought upon a fire insurance policy is-
sued by the plaintiff in error, April 16, 1889, to the Ga-
zette-Journal Company, of Hastings, whereby it insured
said company to the amount of $1,000 on its printing
outfit for the term of one year. After the issuing of the
policy the property was sold to S. P. Rounds, Jr., and the
policy was assigned to him on June 1, 1889. The prop-
erty was destroyed by fire on the 29th day of July, 1889.
The defense was that the insured had violated certain
conditions of the policy, whereby the policy became void.
Plaintiff below recovered a judgment for $650, and the
defendant company prosecutes a petition in error to this
court. It is conceded that the judgment is for the proper
amount, if plaintiff below is entitled to recover anything.
The policy contained, among others, the following stipula-
tions :

“1, If the insured shall cause the building, goods, or
other property, to be described in this policy otherwise
than as they really are, or make any false representations .
as to the character of the hazard, this policy shall be void;.
or if the risk shall be increased from any canse whatever
within the knowledge of the insured during the continu-
ance of this policy, unless notice thereof be given to this
company, and consent to such increased hazard be indorsed
liereon upon the payment of proper additional premium
therefor, this policy shall be of no force.

“3. No assignment of this policy shall be valid until
the assignment is indorsed hereon and approved by this
company, or its regular agent, in writing, and this company
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reserves the right to approve the transfer or not; and in
case of such assignment or transfer of this policy, or of
any interest in it, without such consent, this policy shall
immediately cease. '

“5. When property insured by this policy, or any part
thereof, shall be alienated, or incumbered, or in case ot
any transfer or change of title to the property insured or
any part thereof, or of any interest therein, without the
consent of the company indorsed hereon, or if the prop-
erty hereby insured be levied upon or taken into possession
or custody under any legal process, or if the title or pos-
session be disputed in any proceedings at law or equity, or
if the property be advertised for sale under a deed of trust
or mortgage, or if a suit be commenced to foreclose a mort-
gage on the property insured, or if voluntary or involun-
tary proceedings in bankruptey by or against the insured
be commenced, this policy shall at once cease to be bind-
ing upon this company.

“9. The insured under this policy must obtain consent
. of this company for all additional insurance or policies,
valid or invalid, made or taken before or after the issue of
this policy on the property hereby insured, and for all
changes that may be made in such additional insurance and
have such consent indorsed on this policy, otherwise the
insured shall not recover in case of loss; and in case of
any other policies, whether made prior or subsequent to the
date of this policy, the insured shall be entitled to recover
of this company no greater proportion of the loss sus-
tained than the sum hereby bears to the whole amount ot
policies thereon; and in case of the insured holding any
other policy in this or any other company on the property
insured subject to the conditions of average or co-insur-
ance, this policy shall besubject to average and co-insurance
in like manner, at the option of this company.”

It is contended that the policy was invalid because the
Gazette-Journal Company sold the property insured to the



756 NEBRASKA REPORTS. [VoL. 35

German Ins, Co. v. Rounds,

defendant in error without the written consent of the in-
surer, and for the further reason that defendant in error
took out other insurance without the written consent of
the company indorsed on the policy. The policy, when
issued, authorized concurrent insurance to the amount of
$8,000, and policies aggregating that sum were in force
at the time defendant in error purchased the property.
Subsequently he placed $2,000 additional insurance. Prior
to doing so, the policy in suit was taken to the office of
L. M. Campbell, the local agent of the company at Hast-
ings, for the purpose of having indorsements made there-
on. Mr. Campbell being out of the city, the policy was
left with one Winslow, a clerk of Mr. Campbell, to make
the indorsements, who, on July 1, 1889, wrote upon the
face of the policy the following: “Night watchman and
watchman’s clock discontinued; $10,000 total concurrent
insurance permitted. Loss payable, first, to the Nebraska
Toan & Trust Company; second, to Wigton & Evans.
L. M. Campbell.” Counsel for plaintiff in error dispute
the authority of Mr. Winslow to make the indorsements.
The proofs show that he had, prior to this transaction,
performed considerable work for Mr. Campbell in the in-
surance business; that he signed Mr. Campbell’s name to
the policy in suit; that a copy of the indorsement in ques-
tion was forwarded to the company, and it recognized the
same as being the act of its agent by the secretary of the
company writing Mr. Campbell in reference thereto the
following letter under date of July 17, 1889:

«L. M. Campbell Esq., Hastings, Neb.—DEAR Sir: We
have your indorsement, dated July 1st, on policy No. 379,
Gazette-Journal Company. We say to you very frankly
that we do not propose to accept your indorsement, and if
you will consult our prohibited list you will see that we
do not write personal property mortgaged or incumbered.
We must ask you to immediately cancel this policy.
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Please do not stop to argue the question in this instance,
but let us have the policy with as little delay as possible.
“Yours truly, Wu. TREMBOR,
“Secretary.”

While the company declined to accept the indorsement,
its refusal so to do was not because Winslow signed the
name of L. M. Campbell thereto, but solely on the ground
that the property covered by the policy was incumbered.
If Mr. Winslow could bind the insurer by signing Mr.
Campbell’s name to the policy in suit, it ought to be bound
by the indorsement in question, to the same extent as if it
had been made by Mr. Campbell personally. It was, in
effect, his act. It was within the scope of the authority
conferred by Campbell, and after the indorsement was
made, Mr. Campbell recognized the same, and never re-
pudiated the act. (Duluth Nat. Bank v. Fire Ins. Co., 4
Am, St. Rep., 747, 85 Tenn., 76 ; Bodine v. Ins. Co., 51
N. Y, 117; Eclectic Life Ins. Co. v. Fuhrenkrug, 68 111,
463; May, Insurance, sec. 154 ; Wood, Insurance, sec. 409.)

It is urged that the indorsement was not binding until
approved by the company, and that it, immediately after
receiving notice thereof, rejected it and ordered the policy
canceled. There is no provision of the policy which re-
quires that such an indorsement should be made by any
particular officer of the company, or that the policy must be
sent to the home office of the company for such purpose.
It only specifies that the policy shall be void when the
property insured is alienated or incumbered, unless the con-
sent of the company is indorsed on the policy. A local
agent having the power to make a contract of insurance has
authority to make indorsements upon a policy of insurance
like the one in question, and when so made, the company
will be bound thereby. If the policy was invalidated by
the placing of the mortgages upon the property, why did
the company order the agent to cancel the risk? By so
doing, it recognized that the policy was still in force. While
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the company declined to approve of the indorsement, the
insured was not notified of such fact until after the fire.
The indorsement was binding upon the company until the
insured received notice of rejection. As no such notice
was ever received by defendant in error before the loss, the
incumbering of the property did not invalidate the con-
tract.

The assignment of the policy was a sufficient approval
of the transfer of the property by the Gazette-Journal
Company to defendant in error. The assignment was
made upon the back of the policy and was approved by
Mr. Campbell, the local agent of the company. It is
claimied that the secretary was the proper person to approve
of the transfer, and that defendant in error had notice of that
fact, inasmuch as in the blank form of approval printed
on the policy, at the end of the line left for the signature
of the person approving it, appears the abbreviation,
“Sec’y.” Doubtless the secretary of the company could
have approved of the assignment in question, but we are
unwilling to concede that he was the only person possess-
ing such authority. On the blank assignment printed on
the policy, appears these words: “ Local agents will enter
at once on the policy register all assignments approved by
them, and report the same to the company.” In addi-
tion to this it is expressly stipulated in the body of the
policy that “no assignment of this policy shall be valid
unless the assignment is indorsed hereon and approved by
this company, or its regular agent, in writing,” etc., thus
making it clear that a regular agent of the company is em-
powered to approve of the transfer of the policy. The as-
signment in the case was made by the proper person and a
report thereof was duly sent to the home office of the com-
pany. No objection or protest was made to the insured
against the transfer, until after the loss in question, and it
cannot now be heard to insist that the assignment was un-
authorized.
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Counsel for plaintiff in error insist that, inasmuch as
Mr. Rounds took out other insurance on the property, the
policy in suit was thereby invalidated. The indorsement
made upon the policy, to which reference has already been
made, was sufficient authority for the placing of the addi-
tional insurance. Written consent was given for $10,000
concurrent insurance, and the total amount covered by
policies in force did not exceed that sum; so that the in-
creased insurance was not in violation of the terms of the
contract, and did not avoid the policy.

The plaintiff in error insists that the contract is void
because the night watchman and the watchman’s clock
were discontinued. There are several answers to this con-
tention: First, consent for their being withdrawn was in-
dorsed upon the policy; second, there is no evidence to
show that they were in fact ever withdrawn; third, it does
not appear that either a watchman or a watchman’s clock
was in the building at the time the insurance was written.
The policy stipulates that the increase of the risk from _
any cause during the continuance of the insurance invali-
dates the policy, unless notice thereof is given to the com-
pany and consent to such increased hazard is indorsed on
the policy. It requires no argument to show that if there
wag no watchman or clock kept in the building when the
contract of insurance was entered into, the placing of them
therein afterwards, and their subsequent withdrawal, would
not be increasing the risk, within the meaning of the terms
of the policy. To constitute a violation of the contract the
hazard must have been greater than it was when the policy
was issued.

It is finally urged that the company is not liable because
the contract was canceled before the fir. We do not
yield assent to the proposition that the risk was canceled,
within the meaning of the policy. It is true the company
wrote to Mr. Campbell, its local agent at Hastings, order-
ing the cancellation of the policy, and the latter, before the
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fire, sent the policy to the company, but no notice was ever
given Mr. Rounds of the intention of the company to.
cancel the risk, or that it desired so to do; nor was the:
unearned premium ever paid or tendered to the assured.
The policy was never delivered to the agent for cancella-
tion, but had been left in his hands for the purpose of
having the indorsements above referred to entered thereon,
and was never returned to the insured. The third stipu-
lation in the policy reads as follows: “This company may
cancel this policy at any time by returning the premium pro
rata for the unexpired time, or by tendering it to the repre-
sentative of the insured.” The company had no power or
authority to terminate the insurance without complying
with the above provision by refunding or tendering back a
ratable proportion of the premium for the unexpired term.
Since this was not done, the policy remained in force and
was binding upon the company. (May, Insurance, sec. 67;
Franklin Ins. Co. v. Massey, 33 Pa. St., 221; Ins. Co. v.
Botto, 47 111., 516; White v. Ins. Co., 120 Mass., 330;
Lattan v. Royal Ins. Co., 45 N. J. L., 453 ; Home Ins.
Co. v. Curtis, 32 Mich., 402; Albany Ins. Co. v. Keating,
46 111., 395; Van Valkenburgh v. Lenox Ins. Co., 51 N.
Y., 465; Griffey v. Ins. Co., 100 Id., 417; Farnum v.
Pheniz Ins. Co., 23 Pac. Rep. [Cal.], 872.)
There being no error in the record the judgment is af-
firmed with costs,

AFFIRMED.

THE other judges concur.
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ANTHONY A. BICKEL ET AL., APPELLEES, V. WARREN
DUTCHER ET AL., APPELLEES, IMPLEADED WITH
THEODORE GALLIGHER ET AL., APPELLANTS.

[FILED NOVEMBER 23, 1892.]

1. Bill of Exceptions: MorioN TO SUPPLY EXHIBITS. This
court will not, on the motion of an appellant, require the ap-
pellee to supply exhibits claimed by the former to have been
introduced in evidence in the district court, when such exhibits
have never been attached to or made a part of the bill of excep-
tions.

L 8

The appellant, on presenting his bill of excep-
tions for settlement and allowance, objected to certain exhibita
attached thereto by the official stenographer on the ground that
they were not true copies of the original, wherenpon they were
stricken out by order of the trial judge and the bill of exceptions
allowed without them. Held, That this court will not entertain
a motion by appellant to require appellee to supply such exhibits.

3. Appeal: LIMITATIONS AS TO TIME. The time within which an
appeal may be taken from a decree of the district court does not
begin to run until such decree has been entered of record, so
that it is within the power of the appellant to comply with the
statute regulating appeals, by filing in this court a certified
transcript of the proceedings of the district court.

4. The case of Horn v. Miller, 20 Neb., 98, overruled.

MotioN by appellants to require appellees to supply
certain exhibits used in the court below, which were not
made a part of the bill of exceptions, and motion by ap-
pellees to dismiss appeal from the decree of the district
court for Douglas county. Motions overruled.

David Van Etten, for appellants.
Howard B. Smith, and Q. W. Couvell, for appellees.

Posr, J.

This is an appeal by the defendants Galligher and wife
from a decree of the district court of Douglas county fore-
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closing certain mortgages and mechanics’ liens, and for the
sale of the property in controversy in satisfaction thereof,
The questions submitted for consideration at this time are
presented by the motion of appellants to require appellees
to supply certain exhibits which they allege were intro-
duced in evidence before the district court and which are not
included in the bill of exceptions filed in this court, and the
motion of appellees to dismiss the appeal for the reason
that it was not taken within the time allowed therefor: by
law. Tt is alleged in appellants’ motion that Exhibits C
and D, the plans and specifications for the building which
is the subject of the controversy, were introduced in evi-
dence, “which exhibits have disappeared from said records
and have never been attached to said bill of exceptions as
such, notwithstanding appellants’ written objections at-
tached thereto, and appellants move the court that appellees
be required severally to produce said exhibits to be attached
to the bill of exceptions,” etc. Numerous affidavits have
been filed by the respective parties in support of and against
the motion, from which it appears that when the bill of
exceptions was prepared by the official stenographer at the
request of appellants the two exhibits in question could
not be found. The stenographer thereupon procured from
one of the appellees the original plans and specifications, of
which the exhibits in question were duplicates,and attached
them to the bill of exceptions. Objection being made by
Mr. Van Etten, attorney for appellants, to such copies,
they were excluded by the trial judge, Hon. E. Wakeley,
and the bill of exceptions allowed and signed without such
exhibits having been attached thereto. The motion of ap-
pellants is without merit. The exhibits were a part of the
evidence in the district court, and if the copies furnished
by the court reporter were incorrect, appellants should
have had them corrected in that court or before the trial
judge. They appear to overlook the fact that it was their
own bill of exceptions and that it was their duty to present
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for allowance a true bill. If the missing papers had been
introduced in evidence by appellees and remained in their
possession, or under their control, we have no doubt the
district court would have required them to be supplied
upon motion of appellants. It is alleged by appellants
that Exhibits C and D were introduced in evidence by them
and left in the custody of the stenographer, but the part of
the record to which we have been referred contains no ref-
erence to them except that they were identified by the wit-
ness Finley and marked by the stenographer. Nor are we
able, after a careful examination of the voluminous record,
to discover that they were ever offered in evidence. But
- in no event is it the province of this court to correct the
bill of exceptions, and the motion of appellants should be
denied.

2. The question presented by appellees’ motion to dismiss
the appeal is attended with more embarrassment, in view
of the conclusion of the majority of the court in Horn v.
Miller, 20 Neb., 98. Before making further reference to
that case let us examine the facts disclosed by the record in
this. The decree begins with the following recital: “A fter-
wards, at the May term of said court and on the 30th day
of July, 1891, a decree was rendered herein as follows.”
At the end of the decree, and immediately above the clerk’s
certificate thereto, appears the following: “Dated July 27,
1891.” The only other record evidence on the subject is
an entry in the appearance docket indicating that the decree
was entered on the 1st day of August, 1891. The clerk
of the district court testifies that the decree was filed in his
office July 30. From the affidavits of appellees it appears
that on the 14th day of July, Judge Wakeley from the
bench publicly announced his findings of fact and con-
clusions of law, or, in the language of the affidavits, ““his
findings and judgment,” and that Mr. Smith, of counsel
for appellees, was directed to draft a decree in accordance
with the opinion so announced ; that a decree was prepared
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and submitted to the attorney for appellants, by whom it
was returned to Mr. Smith on the 22d day of July with
written objections to the form thereof. Subsequently it
was approved by the judge over the objections of appel-
lants and filed with the clerk July 30. It does not appear
that any notes were made by the district judge at the time
of the announcement of his conclusion, or any entry in the
trial docket or other record or entry of the decree, until it
was approved by the judge presumably on the 27th. The
question therefore is, When did the time allowed for appeal
begin to run against appellants? If from the time of the
delivery of the opinion of the judge on the 14th, the time -
had expired before the appeal was taken ; but, if it is to be
reckoned from the date of the approval, to the decree on
the 27th, or from the date it was filed with the clerk on the
30th, it is clear that the appeal was taken in time and the
motion to dismiss should be denied.

This case might be distinguished from Horn v. Miller on
the facts, since here there is no record evidence whatever that
the decree was entered on the 14th ; hence the effect of the
affidavits of appellees is to impeach or contradict their ownr
judgment. We have, however, re-examined the question
and the conclusion reached is in accordance with the views
expressed in that case in thedissenting opinion of the present
chief justice. We can agree with the learned author of the
majority opinion, that for some, perhaps most, purposes the
date of a judgment is the time when the decision was made
and announced by the court, rather than the time when it
was entered upon the records. But in most, we believe all,
of the cases cited in the opinions and text-books in support
of that proposition the judgment was subsequently entered
in conformity with the decision, and that in none of them
was the testimony of witnesses received by the - appellate
court to prove that the judgment or decree was wrong in
fact and was entered at a time other than that shown by
the record. According to the practice in the chancery
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courts, the enrollment or entry of a decree was necessary
before a’ bill of review would lie (Story’s Eq. Pleading
{9th ed.], sec. 403 ; Daniel’s Ch., 1576, 1581), and following
that practice the rule has prevailed both in courts of com-
mon law and of equity in this country where the distinc-
tion has been maintained, that there must be an entry of
the judgment or decree before an appeal will lie, By this
it is not meant that it must in all cases be actually spread
upon the records of the court, for, as said in Horn v. Miller,
in some states no such formal entry is required. But that
the judgment must be made a matter of record in order to
limit the time for appeal is a proposition well sustained by
authority, (Humphrey v. Havens, 9 Minn,, 318; Hostetter
v. Alezander, 22 Id., 559 ; Ezley v. Berryhill, 36 1d., 117;
Huazeltine v. Simpson, 61 Wis., 427; Milwaukee v. Pabst,
64 Id., 244; Rubber Co. v. Goodyear, 6 Wall. [U. S.],
153))

It is said by Judge Elliott in his recent valuable work
on Appellate Procedure, sec. 118: “The general rule is
that there must be an entry of judgment before an appeal
can be taken, and it must follow that until the judgment
is entered the time within which an appeal must be taken
does not begin to run.  As an appeal taken before an entry
of judgment is premature, it may be dismissed on motion.
There is some conflict in the adjudged cases, but the de-
cided weight of authority supports the rule we have stated.
It seems clear upon principle that the rule stated must be
the correct one, for until there is an entry of judgment
there is no authentic record evidence of a final disposition
of the case, and that there is a final judgment must, as a
general rule, appear from the record.” And again, sec.
119, the same author says: “The right to appeal, as a
general rule, dates from the time that a complete judgment
is rendered and recorded.”

The rule which, in our opinion, has the sanction of au-
thority, and which is commended by considerations of
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justice and equity, is that the time for appeal begins to run
against the appellant from the time it is within his power
to comply with the provisions of the statute regulating
appeals by filing in the court a transcript of the proceed-
ings of the district court, and not before. The motions to

_ require appellees to supply the exhibits mentioned therein,
and to dismiss the appeal are overruled.

MoOTIONS OVERRULED.

THE other judges concur.

WirLiaMm HavyNes v. UnioNn INVESTMENT COMPANY
ET AL.

[FiLEp DECEMBER 186, 1892,

L Landlord and Tenant: Lease: COVENANT OF LESSOR TO
PAY FoR IMPROVEMENTS: FORFEITURE: EQUITABLE RELIEF.
A lease contained this provision: ‘“Upon the expiration of this
lease, and before the surrender of said premises by said parties
of the second part, said party of the first part shall purchase
and pay for all the furniture, pictures, and fixtures put into said
premises by parties of the second part. If said parties cannot
agree upon price of said furniture, then party of the first part
shall select orte man and the parties of the second part shall se-
lect one man, and the men chosen shall select a third, and said '
three men shall act as arbitrators and determine the price of said
furniture, pictures, and fixtures, and said first party shall pay
the price so determined and fixed. The family pictures and
furniture belonging to the families of said parties of the second
part are excepted according to inventory to be attached to this
lease, and all the furniture and fixtures put into said premises
by the said parties of the second part, except family pictures
and furniture, shall be and are hereby pledged for the payment
of rent, and said party of first part shall have a lien thereon for
rent.”” Held, That the tenant could not be ejected without
payment of the furniture, etc. That a court of equity will
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protect the tenant in possession of the property until he is paid
for the value of such furniture and fixtures.

2. : FORFEITURE: NON-PAYMENT OF RENT: DEMAND. In
order to work a forfeiture of a lease for non-payment of rent
there must be a demand on the tenant for the rent, although
such demand may be in the form of a notice to quit.

3. : CONTROVERSIES BETWEEN LESSOR AND LESSEE: EqQUI-

TABLE JURISDICTION T0 PREVENT MULTIPLICITY OF SUITS.
Where many questions are in dispute between a lessor and lessee
beside the mere right of possession of the property, a court of
equity will entertain jurisdiction and thus settle all matters be-
tween the parties relating to the subject in one action, and pre-
vent a multiplicity of suits.

Iy

ERROR to the district court for Hall county. Tried
below before HaRrRISON, J.

Abbott & Caldwell, for plaintiff in error:

Demand for performance must be made before a forfeit-
ure can be adjudged. (Merrifield v. Cobleigh, 4 Cush.
[Mass.], 182; Bowman v. Foote,1 Am. Law Reg., n. s
[Conn.], 360; McQuesten v. Morgan, 3¢ N. H., 400.)
Payment of furniture, fixtures, and pictures by the land-
lord is, by terms of the lease, a condition precedent to re-
covery of possession of the premises. (Hopkins v. Gilman,
22 Wis., 476, and 47 1d., 581 ; Ecke v. Fetzer, 65 Id., 55.)
The cases last named were also cited to the point that the
cause is a proper one for the intervention of a court of
equity to protect the tenant in his possession till payment
is made for improvements, and all matters in controversy
between lessor and lessee are determined.

W. A. Prince, and Thompson Bros., contra.

MaxwerL, Cu. J.

This is an action somewhat in the nature of a bill of
peace. It is alleged, in substance, in the petition that
William Haynes is the assignee of a lease made between
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C. W. Scarff and Eno & Moulton ; that the Union In-
vestment Company is the owner of the premises under a
deed from C. W. Scarff, made after the execution and de-
livery of the lease; that John D. Moore is trustee for the
purpose of collecting rents of the property in question,
which is hotel property, known as the Palmer House, in
the city of Grand Island; that the lease, by its terms, pro-
vided that possession of the premises would be given to
the lessees June 1, A. D. 1887 ; the rent should be payable
in monthly installments on the 15th of each month ; a copy
of the lease is attached to plaintiff’s petition and made a
part thereof. The building, at the time of the execution
of the lease, was in course of erection, and.was not com-
pleted and possession given under it until June 20, 1888.
Haynes purchased Eno & Moulton’s leasehold interest and
certain personal property in the hotel on the 20th day of
June, 1890, and took immediate possession, paying $28,-
Q00 therefor.

The lease provides that the lessor or assigns should
keep the premises in repair; and that on the expiration of
the lease and before surrender of possession the lessor
should purchase and pay for all furniture, fixtures, and
pictures put in the premises by the lessee; and in the
event of a dispute as to the value thereof the lease provided
for the selection of arbitrators to determine such value.
The exact words of this provision are as follows:

«Upon the expiration of this lease, and before the sur-
render of the possession of said premises by said parties of
the second part, said party of the first part shall purchase
and pay for all the furniture, pictures, and fixtures put
into said premises by parties of the second part. If said
parties cannot agree upon price of said furniture, then party
of the first part shall select one man and the parties of the
second part shall select one man, and the men chosen shall
select a third, and said three men shall act as arbitrators,
and determine the price of said farniture, pictures, and
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fixtures, and said first party shall pay the price so deter-
mined and fixed. The family pictures and furniture be-
longing to the families of said parties of second part are
excepted according to inventory to be attached to this lease,
and all the furniture and fixtures put into said premises
by the said parties of the second part, except family pict-
ures and furniture, shall be and are hereby pledged for
the payment of rent, and said party of the first part shall
have a lien thereon for rent.”

The value of this property is alleged in the petition at
$28,000. The petition alleges failure to repair, after re-
peated demands for making such repairs; that plaintiff
had made repairs to the value of $14.88; that other re-
pairs were then needed ; and that plaintiff was damaged by
failure of lessors to make the same to the amount of $500;
that on or about July 20, 1890, he offered to pay rent for
the month ending July 20, less the amount so paid for re-
pairs, and was informed by Moore, trustee, that a Mr.
Marsh, whose business it was to look after repairs, was ab-
sent from the city, and requested the plaintiff to wait until
his return. On the 20th day of August he called again
on Moore, tendered and offered to pay $400 more, being
rent due for the month ending August 20, 1890, when he
was informed by the trustee that he had been instructed to
receive no more rent from the plaintiff.

The petition further alleges that Marsh not having re-
turned to the city, and that plaintiff being in doubt as to
his legal rights in the premises, then tendered to said
Moore $800, being rent in full for the months ending July
20 and August 20, 1890, which was also refused. Notice
to quit was served upon the plaintiff on the same day,
signed by the defendants by their attorney.

The petition also alleges that no demand was made on
the plaintiff for any rent at any time; that no offer was
ever made to pay for the property in the hotel according to
the terms of the lease, nor any offer to arbitrate as to the

52
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price or value thereof, nor did they offer to make the nec-

essary repairs upon the building, or to pay for those al-

ready made by the plaintiff; that suit was commenced in
the county court of Hall county, on August 30, by defend-
ants to recover possession of the premises, and was then
pending. This suit was instituted in the district court of
Hall county September 6, 1890, and $800 deposited with
the clerk of the court, and contains also an offer to pay
$400 to the clerk on the 20th day of each month thereafter
for the use and benefit of the defendants during the pend-
ency of the suit.

The petition also alleges a conspiracy on the part of the
Union Investment Company and Moore to injure the
plaintiff in his financial reputation and standing ; that the
suit was instituted for the sole purpose of harassing and
annoying the plaintiff; and alleging that the plaintiff had
no adequate remedy at law in the premises; that if the
suit in the county court was allowed to proceed it would
result in the prosecution of numerous suits to ascertain the
value of the property in the hotel, to ascertain the amount
of plaintiff ’'s damage in the premises from defendants’ fail-
ure to repair, and value of repairs already made, and pray-
ing a temporary order of injunction; and that in the event
the plaintiff’s right to the possession had been forfeited,
that the value of the furniture, fixtures, and pictures might
be ascertained by the court, and the defendants compelled
to pay for the same before possession should be surrendered
by the plaintiff; that his damages by reason of the failure
to make the repairs might be ascertained and defendants
compelled to pay the same ; that he might also recover cost
and value of all repairs made by him, and that on the final
hearing the suit in the county court might be forever en-
joined; and praying for general relief.

A general demurrer was sustained to the petition in the
court below, and the plaintiff not desiring to amend, the
action was dismissed.
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In our view the petition states a cause of action. The
general rule is that where a lessor is by contract liable to
pay his tenant for improvements made on the leased prem-
ises during the tenancy, the tenant will be allowed to retain
possession of the leased property until such payment be
made, unless there be a special contract compelling the ten-
ant to deliver possession without such payment. The ten-
ant is treated as having an equitable lien upon the premises
for his improvements and to retain possession in order to
enforce his lien. (Ecke v. Fetzer, 65 Wis., 55; Hopkins v.
Gilman, 22 1d., 476, and 47 Id., 581.)

In Hopkins v. Ghilman, supra, Gilman, although known
to be a man of great wealth, was not permitted to recover
possession of the premises until he had paid for the im-
provements which, on the termination of the lease, he had
agreed to pay for. The same rule applies where the lessor
agrees to purchase and pay for the furniture, fixtures, etc.,
of the lessee. This is a part of the contract which, in or-
der to justify ejectment, must be fulfilled on the part of the
lessor. In the last case cited from Wisconsin it was held
that a court of equity will protect the lessee in possession
of the property until he is paid for the value of the im-
_ provements. So in the case at bar, equity will protect the
lessee in possession until the property which the defendant
agreed to purchase is paid for.

It is alleged in the petition that no demand for rent has
been made, and this is admitted, for the purpose of the ac-
tion, by the demurrer. Such demand is necessary in order
to predicate forfeiture on the failure to pay. Under the
decisions of this court & demand may be made by a notice
to quit. (Hendrickson v. Beeson, 21 Neb., 61.) If this is
a sufficient demand it is probable that a tender of payment
at that time would defeat a recovery,

It is claimed that a court of equity has no jurisdiction.
In our view this position is untenable. Many other ques-
tions are in dispute beside the mere naked right to pos-
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session of the property, and these can only be adequately
adjusted in a court of equity, and thus in one action settle
all matters in controversy and prevent a multiplicity of
snits. It is apparent that the court erred in sustaining the
demurrer. The judgment of the district court is reversed
and the cause remanded for further proceedings.

REVERSED AND REMANDED.

THE other judges concur.

‘Work Bros. & Co. v. OLIVER Jacoss & Co., ET AL.

[FiLED DECEMBER 16, 1892.]

Sales: OBTAINING CREDIT BY MISSTATEMENT OF FINANCIAL
CoNpITiON: FRAUD: RESCISSION. Where an insolvent pur-
chaser of goods makes representations as to his financial condi-
tion which he knows do not represent the true condition of
his affairs, by reason of which a seller is induced to part with
his goods on credit oun the faith of such statements, the transac-
tion is fraudulent and the seller may, upon discovering the

frand, rescind the sale and reclaim the goods. °

Error to the district court for Cass county. Tried
below before CHAPMAN, J.

Lamb, Ricketts & Wilson, for plaintiffs in error.
Wooley & GQibson, and E. P. Holmes, contra.

MaxweLL, CH. J.

This is an action of replevin instituted by the plaint-
iffs against the defendants to recover “ 137 suits of ready
made clothing and 126 pairs of pantaloons, ready made,
‘and two coats and two vests, of the value of $1,632.63,
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being all the ready made clothing in the general stock of
said Jacobs & Co., at Wabash, Nebraska, Plummer, Perry
& Co. answer that they have a special interest in the prop-
erty by virtue of a chattel mortgage. The answer of
Jacobs & Co. is as follows:

“Come now the above named defendants, Oliver Jacobs,
Paulina A. Horton, and Joseph Emery, partners doing
business in the firm name of Oliver Jacobs & Co., and for
separate answer to plaintiffs’ petition deny each and every
allegation, averment, and statement therein contained.

“Second—These defendants further answering allege
that on and prior to about the 20th day of August, 1889,
these defendants were the owners, absolutely, of the goods
and chattels described in plaintiffs’ petition; that on or
about said date these defendants executed and delivered to
the said Eli Plummer, Roscoe Perry, and John Fitzgerald,
partners doing business as Plummer, Perry & Co., a chat-
tel mortgage upo: said described goods to secure bona fide
indebtedness in the sum of $2,500.

“Third—That under and by virtue of said chattel mort-
gage the said defendants Plummer, Perry & Co. took
possession of said goodsand chattels,and so held possession
at the time said goods were taken by the writ of replevin
by the plaintiffs.

“Fourth—That the said defendants Plummer, Perry &
Co., under and by virtue of said chattel mortgage, were
seized of a special ownership in said goods and chattels,
and were entitled to the possession of the same.

“Fifth—That these defendants have no title or owner-
ship in said chattel property, unless there should be a sur-
plus over and above the amount necessary to pay the claim
of said Plummer, Perry & Co.

“Sixth —Wherefore these defendants pray that they may
go hence and recover their costs, and that the possession of
said property be awarded the said Plummer, Perry & Co.,
mortgagees as aforesaid.”
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The parties entered into a stipulation as to the facts as
follows:

“Tt is hereby stipulated and agreed that this cause shall
be, and the same hereby is, submitted to the above entitled
court for determination on the following agreed facts:

“First—That the plaintiffs are wholesale dealers at Chi-
cago, Illinois.

“Second—That defendants Oliver Jacobs & Co., at all
times herein mentioned and up to the 19th day of August,
1889, were dealing in general merchandise at Wabash, Ne-
braska, under the firm name of Oliver Jacobs & Co., which
firm was composed of Oliver Jacobs, Paulina A. Horton,
and Joseph Emery.

%Third—That at all times herein mentioned the defend-
ants Plunimer, Perry & Co. were and still are wholesale
grocers at Lincoln, Nebraska.

“Fourth—That on the 11th day of March, 1889, the
defendant Oliver Jacobs & Co., through Oliver Jacobs, for
the purpose of obtaining credit from plaintiffs, and for the
purpose of buying goods from them on credit, made to
plaintiffs a statement of the resources and liabilities of said
firm, and the individual members thereof, which statement
was as follows:

RESOURCES AND LIABILITIES OF THE FIRM OF OLIVER
JACOBS & CO.

Resources.

Three hundred acres of land adjoining the

town of Wabash..iieevireereninernrieeeeseanrens $13,500 00
Four town Iots ciceeeesvrrrerenacecervsursecanssonces 400 00
Liive Stock...csveiessceniiovarererorsacsronncncrvonces 1,400 00
GTail cviiieieieiecasneeronnasiesiesssssesnssvosase 300 00
Outstanding accounts ....eeevrvereecesecernsnenanes 4,000 00
Insurance due on 10s8....c0uese seestoivsnnsarennns 5,000 00

$24,600 00
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Liabilities.
Real estate mortgage on above 300 :
acres of land...........coceernivannnn. $5,000 00
Total other indebtedness .............. 4,000 00
———— $9,000 00
Net Worth covveeneesereeenrieenresarecsosansasens veees $15,600 00
Individual property of Oliver Jacobs:
Real estate..coveeerenrerreeeeerneesnsennscones $1,500 00
Individual property of Mrs. P, A. Horton: :
160 acres of land near Elm-
WOO cevvreenrentnerraennresennens $4,800 00
Bills receivable.................... 3,000 00
$7,800 00
Liabilities:
Real estate mortgage on above farm ...... 2,300 00
Net Worth c.cceveereerencesniorersonessrescnnnes $5,600 00
Individual property of Joseph Emery:
Real estate; Page county, Iowa............. $7,200 00
Live 8tock ..cevvurieisiriinciieninnnsiecennnanes 2,100 00
13 1 T 300 00

Which statement was made to all creditors and including
Plummer, Perry & Co.

“Fourth—That at the time of making the above state-
ment the said firm of Oliver Jacobs & Co. in truth and in
fact owned no part of said 300 acres of land mentioned in
the above statement, save by the contract attached hereto,
marked Exhibit B, no part of the consideration therein
mentioned having been paid, but they had given their
notes for the same, which notes Horton now holds; that
there was due on loss covered by insurance only $4,250,
instead of $5,000, and that said firm was indebted on un-
secured claims $9,132.10, instead of $4,000; that the in-
dividual property of Oliver Jacobs was at that time wort-
gaged in the sum of $200 instead of unincumbered; that
at that time the 160 acres owned by Mrs. P. A. Horton,
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near Elmwood, listed above, was incumbered $2,475 in-
stead of $2,300, as stated in said statement.

“Fifth—That Oliver Jacobs knew all the facts when he
made said above mentioned statement.

“Sixth—That plaintiff, relying on the truth and correct-
ness of said statement so made to them by said Jacobs &
Co., and believing the same to be correct and true, sold and
shipped to said Jacobs & Co. the goods herein in contro-
versy, in the month of March, 1889.

“Seventh—That said Jacobs & Co. have never paid for
the goods in controversy or any part thereof.

“Eighth——That on the 19th day of August, 1889, and
while said Oliver Jacobs & Co. were in the possession of a
stock of goods at Wabash, Nebraska, including the goods
in controversy, they executed and delivered in due form of
law to one George Smith and Joe McKeag a chattel mort-
gage for the sum of $300 and $200 to secure a bona fide
and unpaid debt, then and theretofore owing by said Jacobs
& Co. to said Smith & McKeag; also a chattel mortgage
for $1,500 to defendants Plummer, Perry & Co., to secure
a bona fide and unpaid debt owing to them from said
Jacobs & Co., for goods and merchandise theretofore sold
and delivered by Plummer, Perry & Co. to said Oliver
Jacobs & Co., and said Jacobs & Co. turned posses-
sion of said stock of goods, including those in contro-
versy, over to said Smith & McKeag, who held possession
of the same until the 21st day of August, 1889, when said
Smith & McKeag sold, assigned, and transferred the said
mortgages, and all their rights thereunder, to said Plum-
mer, Perry & Co., for a valuable consideration, by the
sxecution and delivery to them of Exhibits A and B,
hereto attached and made a part of this stipulation, and
turned his possession over to them, and then said Plummer,
Perry & Co. continued in possession from that time until
the levy of the writ in this case; and that on the 20th
day of August, 1889, said Jacobs & Co. executed to said
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Plummer, Perry & Co. a chattel mortgage, in due form of
law, for $2,000 to secure the debt of that amount for goods
theretofore sold and delivered to Jacobs & Co. by said
Plummer, Perry & Co.

“Ninth—That at the time of the levy of the writ in this
case the defendants Plummer, Perry & Co. were in pos-
session of all the said stocks of goods, including the goods
in controversy, under and by virtue of the three chattel
mortgages heretofore herein mentioned, and with no other
right thereto than by said mortgage conferred.

“Tenth—That said indebtedness of said Jacobs & Co. to
Plummer, Perry & Co. and George Smith and Joe McKeag
was bonu fide, and was for goods theretofore sold and de-
livered to said Jacobs & Co. by said Plummer, Perry &
Co., and Smith & McKeag was wholly unpaid.

“Eleventh—That said goods so taken under this writin
this case are now in the possession of the plaintiff and have
been since levy and writ of replevin.

“Twelfth—That the valueof goods in controversy in
this case at the time they were taken, was $1,000.

“Thirteenth—That five cents is the amount of damages
sustained by the defendants Plummer, Perry & Co. for
the detention of these goods.

“Fourteenth—That plaintiffs did not know the facts
above mentioned as to resources and liabilities of said
Oliver Jacobs & Co. until the day hefore this suit was
brought.

¢ Fifteenth—That said Plummer, Perry & Co. sold the
remainder of said stock after the replevin of the goods in
controversy for the sum of $1,953.22 and applied in the
payment of the mortgages so held by them, and there is
still due thereon $2,128.58.

“Sixteenth—That said firm of Oliver Jacobs & Co. and
Oliver Jacobs, Paulina A. Horton, and Joseph Emery are,
and since August 19, 1889, have been, insolvent.

“Beventeenth—That the interest of Plummer, Perry &
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Co. in the goods in controversy, if any, is the amount of
the unpaid balance of their claim, which is $2,128.58, as
shown by the statement hereto attached and made a part of
this stipulation, and marked Exhibit C.”

The court below found in favor of the defendants and
rendered judgment accordingly.

It will be observed that it is agreed that Jacobs & Co.
were insolvent when the goods in question were purchased
from the plaintiffs, and that Jacobs & Co., when purchas-
ing the same, led the plaintiffs to believe that they were
solvent and able to pay their debts, and it is clearly shown
that Plummer, Perry & Co. gave no new consideration
when taking the chattel mortgage. This being so, the right
of the plaintiffs, the owners of the goods, is superior to
theirs. This question is considered by the supreme court
of Towain Reid v. Cowduroy, 44 N. W.Rep., 351, in a case
very similar to this, and it was held that the seller could
reclaim the goods. It is said “where goods are sold there
isa promise, expressed or implied, on the part of the buyer
to pay for them, and the seller has a right to rely upon the
presumption that the buyer intends to perform his obliga-
tions by making payment. Therefore, if the latter enter-
tains a secret intent not to make payment, that intent and
his failure to disclose it constitute such a fraud as will en-
title the seller to rescind the sale. (Factory v. Lendrum, 57
Ia., 581; s.c.,, 10 N. W. Rep., 900; Lindauer v. Hay, 61 Ia.,
665; s.c., 17N. W. Rep., 98; Nicholsv. Michael,23N.Y.,
266 ; Hennequin v. Naylor, 24 N.Y., 140; Dow v. San-
born, 3 Allen [Mass.], 182; Belding v. Frankland, 8 Lea
[Tenn.], 67; see, also, Leev. Simmons, 65 Wis., 526; s. c.,
27 N. W. Rep., 174; Donaldson v. Farwell, 93 U. 8., 631.)
The supposed solvency of the purchaser is usually a mate-
rial inducement to the sale of goods; and where it is, and
the purchaser makes false and fraudulent representations in
regard to it, upon which the vendor, not knowing the
truth, relies in effecting the sale, it may be rescinded by
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the vendor as fraudulent.” This, we think, is a correct
‘statement of the law, and was so held by this court in Symns
v. Benner, 31 Neb., 593; Tootle v. First National Bank, 34
Id., 863, and is the general rule. (Redpath v. Brown, 39
N. W. Rep. [Mich., 1888], 51; McGraw v. Henry, 47 1d.
[Mich., 1890], 345 ; Edson v. Hudson, Id. [Mich., 1890], '
347; Reid v. Cowduroy, 44 1d. [Ia., 1890], 352; People’s
Savings Bank v. Bates, 120 U. S. [1887], 556 ; Morse v.
Godfrey, 3 Story [C. C. U. 8.], 364; Johnson v. Peck, 1
Wood. & Min. [C. C. U.8.], 334; Rison v. Knapp, 1 Dill.
[C. C.U.8.],187) It follows that the judgment must
be reversed and the cause will be remanded to the district
‘court to render judgment in accordance with this opinion.

JUDGMENT ACCORDINGLY.

THE other judges concur.

Lizzie REEVES, EXECUTRIX, APPELLANT, V. EDWARD
M. WiLcox Er AL, IMpLEADED wiTH H. W. CUR-
_TIS ET AL., APPELLEES,

[FILED DECEMBER 16, 1892.]

Mortgage Foreclosures: PURCHASE MONEY: MORTGAGE EXE-
CUTED BY ONE OF THREE PURCHASERS: DEFICIENCY JUDG-
MENT. Three persons jointly purchased three lots in an addition
to the city of Lincoln for $3,000, one-fourth cash in hand and
the balance on credit. By agreement the title was taken in the
name of W., one of the purchasers, and he was to give his note
secured by mortgage on the lots for the unpaid purchase money,
and these were accepted by the vendor. Held, There being no
trust relations involved, and neither fraud, accident, or mistake
that the vendor was restricted to the security thus taken and
could not recover a deficiency judgment against the purchasers
who did not sign the note.
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APPEAL from the district court for Lancaster county.
Tried below before FieLD, J.

Thomas Ryan, for appellant.
Davis & Hibner, and C. Thompson, contra.

Maxwery, CH. J.

This is an action to foreclose a mortgage and to recover
a deficiency judgment against the defendants Curtis and
McCargar. The testimony tends to show that Frank D.
Reeves in his lifetime, jointly with one Fred A. Hovey,
owned lots 17, 18, and 19, in Woolworth’s addition to
Lincoln, and defendant Wilcox was their agent for the sale
of said lots; that Wilcox, while acting as such agent, went
to appellees Curtis and McCargar and represented that he
could make some money on the lots in question if he could
raise the cash payment, $750. The property was exhibited
and price stated, after which the parties went to the office
of Reeves and there concluded a bargain by which Wilcox
took a deed from Reeves (who held the legal title) to him-
self, not as trustee, but in his individual capacity. The
appellees each agreed to contribute and did contribute one-
third, or $250, of the cash payment, and Wilcox, by and
with the consent of all the parties to the transaction and as
one of the conditions on which the sale was concluded, hav-
ing taken the deed for that purpose, gave his note for the
balance, $2,250, secured by a first mortgage on the prem-
ises purchased. There was an understanding between Wil-
cox, McCargar, and Curtis, to the effect that the property
should be marketed and each receive one-third of the profits
a memorandum of which was at some time made in writ-
ing, but to which neither Reeves nor Hovey were parties
in any way. No sale was made and no profits accrued, and
the notes given by Wilcox were not paid. Foreclosure
proceedings were commenced against Wilcox, Curtis, and

o
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McCargar. McCargar, appellee herein, defendant therein,
filed a separate demurrer to the petition, which was over-
ruled, and he then answered denying the alleged oral con-
tract, disclaiming any interest in the property, and denying
liability on the notes. “Wilcox was defaulted and the prop-
erty went to sale, bringing about $800. The court gave
Jjudgment against Wilcox for the deficiency, and discharged
appellees McCargar and Curtis, from which judgment this
appeal was taken,

The deposition of Frank Reeves was taken, as he was in
poor health. In his direct examination he testifies: “On
the 9th of March, A. D. 1887, or about that time, H.,
W. Curtis, E. M. Wilcox, and C. A. McCargar came to
my office in Lincoln together and purchased lots Nos. 17,
18, and 19 of Woolworth’s subdivision in Lincoln, Ne-
braska, for $3,000; all three participated in the negotia-
tion, said they were buying them jointly, each to own an
undivided one-third part; the cash payment was $750 and
each of the defendants mentioned paid $250, his portion,
When the deed came to be drawn, they asked if I had as
soon make the deed direct to Wilcox and take mortgage
and notes from Wilcox and wife for the balance of the
purchase money. They said they would rather have it
that way and have a writing between themselves showing
the interest of each. They gave some reasons for wanting
it fixed that way, which I do not now recall, and whatever
those reasons were, I consented to that arrangement, and
the deed and notes and mortgage were so drawn.” He
also says that there was an agreement between the defend-
ants as to the disposition of the property and distribution
of the proceeds. This, however, could only affect the de-
fendants themselves, and, so far as the evidence discloses,

" could not inure to the benefit of the plaintiff. The plaint-
iff made the conveyance and agreed to accept the note of
Wilcox secured by a mortgage on the lots in question.
This, then, was the measure of his security. None of the
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parties expected that the property would depreciate in
value, hence there seemed no necessity for obtaining the
notes of the defendants Curtis and McCargar. The plaint-
iff, therefore, cannot hold these parties liable.

The case of Reynolds v. Dietz, 34 Neb., 265, does not
contravene the principle here established. In that case
ten persons had purchased a tract of land for $20,000, and
as a part of the consideration, had assumed a mortgage on
the property, the title being taken in the name of a trustee,
and it was held that each was liable for his proportionate
share of the mortgage debt. The liability in that case re-
sults from the nature of the contract.

In this case there was no trust in its proper sense. In
any event there was an express contract as to the security
for the unpaid purchase money, and there being neither
fraud, accident, nor mistake in the transaction, the plaintiff’s
remedy is restricted to such security. The judgment is
right and is

AFFIRMED,

THE other judges concur.

GrauAM & SNYDER V. E. J. CARPENTER.

[FiLEp DECEMBER 16, 1892.]

Replevin: EvipENCE. Upon the conceded facts and the evidence
the judgment is right and is affirmed.

ERROR to the district court for Dawes county. Tried
below before KINnkAID, dJ.

H. M. Uttley, for plaintiffs in error.

Alfred Bartow, contra.



Vor. 35] SEPTEMBER TERM, 1892. 783

Graham v, Carpenter.

MaxweLy, CH. J.

March 16, 1887, one Andrew McGinley, as assignee,
brought suit in the county court of Sioux county against
The O 4 Cattle Company, Dr. E. B. Graham, manager,
to recover $50 for labor and services performed for the O
4 Cattle Company by one Irving Wilson, the claim or
account for which had been purchased by said McGinley
from said Irving. The transcript of the county judge
shows the following facts:

“The plaintiff and defendant, represented by Dr. E. B.
Graham, manager of said O 4 Cattle Company, appeared
personally, and the defendant waived process and entered
his appearance in the cause, and with the consent of the
plaintiff’ confesses that he is indebted to him upon said ac-
count in the sum of $50 principal and $1.70 interest, and
asks that judgment be rendered against the O 4 Cattle
Company therefor. It is therefore considered by me that
the said plaintiff recover from the said defendant the debt
as aforesaid confessed, and also his costs. Ex. issued 31
March, 1887 ; Ap. 18, 1887, returned and judgment satis-
fied. C. E. VEr1ty,

' “County Judge.”

February 18, 1888, an action in replevin was commenced
by Graham & Snyder, plaintiffs in error, against the de-
fendant in error, E. J. Carpenter, before W. G. Pardoe, J.
P., of Dawes county, to recover two cream colored horses,
each branded “O 4” on left shoulder. Mr. E. J. Carpen-
ter purchased the horses sought to be recovered in said
action, from one W. T. Livermore, in July, 1887. The
justice seems to have found in favor of the defendant. An
appeal was taken to the district court, where a jury was
waived and the cause tried to the court, which rendered
judgment in favor of the defendant in error.

The attorney for the plaintiffs in error has simplified
the case somewhat by the statements in his brief, It jg
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said : « For the purpose of this argument at this point let us
admit that there was such a corporation as the O 4 Cattle
Company, and that a man by the name of E. B. Graham
was manager of the same, and I ask then according to the
answer of the witness on page 12 in answer to this question
by the cqurt: ‘

“‘Do you mean that was Graham—that is, one of this
firm of E. B. Graham & Snyder?

«:Yes; at that time it was Graham, Millard & Snyder.’

«This answer of the witness clearly shows that it was
not the same Graham that he referred to as the Graham,
one of the plaintiffs in this action; and when we turn
back to page 9 and the answer by this same witness, we
find this fact made more plain; so we have absolutely no
connection in fact by any competent evidence between the
Graham whom the witness says purchased the property at
the execution sale and the member of the firm of Graham
& Snyder, plaintiffs; and when we take the evidence of
Mr. Suyder, who positively declares that the partnership
of which he was a member never did business under
any name but Graham & Snyder (and the court will see by
the copy of the articles of partnership in the record that
such was to be the name), which partnership, so far as this
record discloses, is still in existence, while the partnership
or corporation of which the E. B. Graham referred to in
the record by the witness McGinley, being Graham, Mil-
lard & Snyder, went out of existencein the summer of 18886,
yet the judgment in the action upon which they pretended
to sell this property was not recovered until 1887.

«Under this state of the record we find this to be the
status of the case: One E. B. Graham, Millard & Snyder
formed what was known and what we admit was the O 4
Cattle Company, a corporation; that this corporation was
in debt and suit was commenced against them; that E. B,
Graham (whether he had authority or not) waived service
and confessed judgment, execution was issued, and the
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property of my clients (because they happened to have a
member whose name was similar to the other) was taken
and sold without their knowledge (I say sold because the
witness McGinley says they were sold) to Graham, by
Graham to Clough, Clough to Livermore, and Livermore
to defendant, and by the judgment of the court this is legal
and right. It cannot be.”

Taking these statements together and the only question
in dispute is the identity of Graham. As to him the proof
shows beyond a doubt that the Graham who confessed
Jjudgment was the same Graham who was a member of the
firm, and that the firm was indebted for labor to the plaint-
iff in that action, he being the assignee of Wilson. It is
unnecessary to review the evidence at length, It is evi-
dent that the judgment conforms to the proof, and there is
no error in the record. The judgment is therefore

AFFIRMED.,

THE other judges concur.

LEvVERETT M. ANDERSON, APPELLANT, V. SouTh
OMAHA LAND COMPANY ET AL., APPELLEES.

[FILED DECEMBER 16, 1892.]

Trusts: SuFFICIENCY oF EVIDENCE 10 ESTABLISH. Evidence
held to be insufficient to establish a trast in favor of the plaintiff
in the property in controversy.

AppEAL from the district court for Douglas county.
Heard below before WAKELEY, J.

B. F. Kayffman, Seevers & Seevers, 4. S. Churchill, and
LEdson Rich, for appellant.
' 63
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J. M, Woolworth, Gannon, Donovan & Sheo, and Lee
S. Estelle, contra. .

Norvar, J.

This suit was instituted in the court below on the 10th
day of November, 1888, by Leverett M. Anderson against
the South Omaha Land Company, a corporation organized
and existing under the laws of this state, and William A.
Paxton, Peter E. Iler, James M. Woolworth, Alexander H.
Swan, Thomas Swobe, Frank Murphy, and Charles W.
Hamilton, alleging in his petition, in substance, that in or
about the month of September, 1883, certain lands, described
in the petition, situate in the counties of Douglas and Sarpy,
were conveyed to the plaintiff and held by him in trust for
certain parties who had contributed to the purchase price
thereof, which amounted to the sum of $350,000, including
certain improvements made upon said lands, and at the
time contemplated ; that plaintiff contributed $6,250 of said
sum of $350,000,and by reason thereof was the owner of one
fifty-sixth portion of all of said property; that all the per-
sons named as individual defendants, together with a large
number of other parties, contributed torsaid sum of $350,000
and were interested in said property, but that the exact
amount so contributed by them is unknown to the plaint-
iff; that all the defendants knew that plaintiff was one of
the contributors to said sum and owner of a portion of the
property; that on or about the 1st day of January, 1884,
at the request of the beneficiaries in said property, plaintiff
and his wife, Ella S. Anderson, conveyed to the individual
defendants, as trustees for the use and benefit of all the
parties beneficially interested, all of said real estate, to-
gether with all structures, erections, improvements, ways,
and rights of way, tracks, bridges, viaducts, culverts,
fences, warehouses, shops, dwelling houses, superstructures,
and fixtures upon said lands, as well those which should
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thereafter be acquired as those which have been acquired
for the use of said trust estate, or in connection therewith,
or which may be incident to said trust; that by the terms
of said trust deed it was provided for the issue of three
series of bouds in said deed described and secured thereby,
and by said instrument said trustees were given certain and
definite powers with respect to said trust property, as well
as certain powers relative to the issuing of the several
series of bonds in said deed of trust mentioned, which are
set forth in a copy of the deed made in that behalf, annexed
to and made a part of the petition; that by the terms of
said deed, the said trustees were to issue of the first series
of bonds five hundred of the face value of $1,000 each, a
second series of four hundred and fifty bonds of $1,000
each, and a third series of a like number and denomination
as the second series; that the defendants named in said con-
veyance as trustees accepted the trust and undertook the
execution thereof, and that by virtue of the premises
plaintiff was entitled to one fifty-sixth of the bonds to be
issued under the provisions of said trust deed; that only
the first series of bonds were ever issued, and for the sec-
ond and third series certificates were issued in lien of said
bonds, stating that the holder of said certificates was enti-
tled to the bonds, of the second series as shown by said’ cer-
tificates.

It is further alleged that by the terms of said trust deed
certain of the lands therein described were to be sold to the
Union Stock Yards Company of Omaha; that said trustees
have sold and conveyed a portion of said lands to said
Stock Yards Company, and received in payment thereof
the sum of $78,250; that said trust deed provided for the
laying out and platting into lots and blocks certain other
of said lands, and for the manner and method of making
sales of such lots; that by the terms of said trust deed the
said trustees were required from time to time to take, and_
preserve in writing, evidence as to the value of the trust
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estate, and to appraise the value thereof, and were prohib-
ited from making sale at a less price than was so ascer-
tained.

It is further alleged that on or about the 23d day of
July, 1886, the said trustees, in violation of their said
trust, made a pretended sale of all of said trust prop-
erty, funds, and assets to one John H. Bosler, for the
pretended sum of $750,000, and said trustees ultimately
conveyed to him all of said property; that certain of the
trustees and other parties were interested with Bosler
in said purchase, who afterwards, together with certain
of said trustees, organized the South Omaha Land Com-
pany for the purpose of receiving the conveyance of said
real estate and trust property, and holding the same for
the use and benefit of the parties so claiming to purchase
said trust property; that Bosler conveyed all of said prop-
erty to said corporation, and it received such conveyance
with full knowledge of all the facts stated in the petition;
that the trustees concealed from plaintiff the fact that they
were interested in the purchase of the property; that
plaintiff has never received any part of said trust property,
or any portion of the first issue of bonds, or any benefit
arising therefrom, nor any certificate showing him to be
entitled to his due and legal portion of the second and
third series of bonds, when the same should be issued;
that all of said trustees knew that plaintiff had furnished
the money, as above stated, to purchase said lands, and
create said trust property and funds, and also of his inter-
ests in and right to his proportion of said bonds and cer-
tificates aforesaid and that he had never received the bonds
and certificates representing his interests; that of the said
fund of $350,000 there were $22,951.72 turned over to
the trustees mentioned in said trust deed and formed a part
of the trust estate.

It is further alleged that said trustees sold said property
for a grossly inadequate price and far below the appraised
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value thereof; that, in order to procure all of the said trus-
tees to sign the conveyance to said Bosler, there were paid
to certain of said trustees large sums of money, in addition
to the distributive shares of such trustees, who were also
personally interested in said property, as a bonus to secure
the relinquishment of their own personal interest therein
and to induce them to sign said conveyance; that the money
thus paid as a bonus was taken out of the trust property;
that such of the trustees as were not paid a bonus were
interested with Bosler in said purchase, assisted in the or-
ganization of the defendant corporation, and are officers in
said company.

The petition further charges that a large portion of said
trust funds has been misappropriated by said trustees, and
devoted to the payment of attorney fees in certain litiga-
tion brought about by the refusal of certain of the trustees
to sign the deed of conveyance to said Bosler, and in pay-
ment of moneys to said certain trustees to induce them to
sign such deed, and in other illegal and unwarranted ex-
penditures ; that since said pretended sale to Bosler, and the
conveyance by him to the defendant company, large sales
of said lands have been made, and there is now a large
amount of money, notes, contracts, bills receivable, and
other assets in the hands of said company; that a large
portion of said lands has not been sold, in all of which
funds, assets, property, money, and lands plaintiff is inter-
ested; that said funds, bills receivable, assets, and unsold
property are of the value of $5,000,000 ; that said trustees
have wholly renounced and repudiated said trust relation
to said property, and refuse to further act under said deed
of trust, but insist that the sale is valid, and that the de-
fendant corporation claims to be the owner of all of said
trust property.

The prayer is, that the sale and conveyance of said prop-
erty to Bosler, and by him to the South Omaha Land Com-
pany, be set aside, as fraudulent and void; that plaintiff’s
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interest in the trust property be ascertained, declared, and
established; that the trustees be required to account for all
moneys, property, bills receivable, and assets which have
come to their hands, and the said company be likewise re-
quired to account ; that plaintiff be decreed his full right
and interest therein; that a receiver be appointed, and for
such other or further relief as plaintiff is in equity entitled.

The defendants Swan, Swobe, Murphy, and Hamilton
did not answer. The other defendants filed a joint answer,
which is too lengthy to give the substance thereof here.
For the purpose of our investigation it is sufficient to say
that the answering defendants deny that plaintiff was one
of the contributors to the purchase price of the lands in
controversy, or ever had any interest in the property, and
also many other allegations of the petition are denied.
The defendants set up some new matters of defense which
are controverted by plaintiff in his reply.

Upon the trial the district court found the issues in favor
of the defendants, and dismissed the Dbill. Plaintiff ap-
peals.

It is disclosed by the record that plaintiff has been a res-
ident of Omaha since 1866, a portion of which time he
was a conductor on the Union Pacific railroad; that the
defendant Swan has been for many years a resident of Wy-
oming and engaged in the cattle business; that Anderson
and Swan have been for years intimately acquainted, besides
being distantly related by marriage ; that in the latter part
of 1882 Swan was in Omaha, and had some talk with
Anderson on the subject of buying lands and building stock
yards where South Omaha now stands, but no definite plan
for the proposed enterprise was then formulated. In Jan-
uary following Swan went to Europe, and while on his way
east, wrote and sent to Anderson the following letter:

“NEwW York CENTRAL, Jan. 15, 1883,
“L. M. Anderson, Omaha: I had a long talk with
Kimball, and very satisfactory. He gave me full history
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of all troubles and differences. I am not at liberty to give
details now, as he requested strict confidence; but I may
say this to you, that he will favor me in any and every
way possible in the carrying out of a scheme on the Omaha
side with yards, slaughter houses, canning houses, and all
other things that may follow—making the enterprise a
big and successful scheme. He’s all right; and if he holds
his power in the road, I am solid for knocking down the-
whole outfit. I explained to him my plans, and he told
me to make every endeavor to carry them out and he would
see me through. You will understand the enterprise has
attractions for him. Don’t say anything more to Schaller,
only to say that you can’t tell anything about it until I get
back. That ground and yards will not do; but you may
take them down and use elsewhere. The ground at the
Summit, about a mile beyond, where the drainage goes the
other way from town, is now our idea. He will run the
dummy right out regular trips, whenever the business is
opened. The idea is to buy from one to two hundred acres
at the Summit, and start yards, canning house, and all at
once. He, Kimball, knew how I was pushed out of the
other side, and he knows that J. T. was with Paxton.
That was not entirely new to me; for I had a hint of it
before. This is a brief outline of what will come if noth-
ing happens to interfere. I will take in one or two mon-
eyed parties, perhaps Scotch, have not yet determined
who; but I will not again lose control and get Kimball
out. This must be treated entirely confidential, as any
leakage of plans would defeat all. No more will be made
until I return. We sail 17th on ¢ Pavonia, Cunard Line.’
My address, 23 Mayfield Garden, care James Wilson.
“A. H. Swan.”

In the month of April, 1883, Mr. Swan returned from
his European trip, and soon thereafter he determined to go
ahead with the stock yards scheme already alluded to, and
to that end he made arrangements with Anderson, by which
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the latter was to contract for the lands in controversy.
One C. R. Schaller was likewise employed to negotiate for
the lands. In pursuance of said arrangement, Schaller,
during the months of May, June, July, and August, 1883,
purchased under contracts over 1,800 acres of land, at a cost
of $327,048.43, taking the contracts therefor in his own
name. A portion of the purchase price was paid down,
~while on the remainder time was given. On the 6th day
'of June, 1883, after two purchases had been made, Schaller
and Anderson entered into a writing, stating that the pur-
* chases, payments, and contracts were made by Schaller for
Anderson, and the former, by said instrument, also assigned
all interest in said contracts to the latter. The contracts
taken by Schaller subsequent to the date last above were
duly assigned to Anderson on the 12th day of January,
1884. Prior to the 30th day of August, 1883, there had
been paid upon the lands something less than $40,000.
The testimony shows that prior to said date Mr. Swan so-
licited certain capitalists of Omaha to assist in the enterprise,
Finally a meeting of the persons thus solicited was held on
said date at the Millard Hotel, which resulted in the forma-~
tion of the South Omaha Land Syndicate, of which Swan
was made president and financial agent. A secretary and
a treasurer were chosen. The syndicate raised, including
the amount which had previously been paid on the con-
tracts, the sum of $350,000. The balance of the purchase
money due upon the lands was paid, which left in the
treasury $22,951.57. Upon full payment being made on
the contracts of purchase, the lands were conveyed by the
owners to Anderson, who leld the title in trust for the use
and benefit of all the parties beneficially interested therein,
Subsequently, at the request of the syndicate, Anderson and
wife, by deed of trust, conveyed the property to Alexander
H. Swan, Frank Murphy, Thomas Swobe, Charles W,
Hamilton, William A. Paxton, Peter E. Iler, and James M,
Woolworth, as trustees, they having been chosen by the
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syndicate for that purpose. The terms of the trust upon
which they took the title are set forth at great length in
said instrument. The deed of trust recites, in substance,
that said trustees have made their fourteen hundred several
coupon bonds of $1,000 each of even date with said instru-
ment, payable to the order of L. M. Anderson, the bonds
being divided into three series as follows: 500 of the first
series and the second and third series to the number of 450
each. The form of the bonds and coupons of each series is
set out in said instrument. Then the said deed of trust de-
clares in brief, among other things, that the said trustees
shall sell and convey a certain portion of the premises
therein mentioned to the Union Stock Yards Company, of
Omaha, at and for such sum of money as may be agreed
upon by and between them and the said company, subject
to certain conditions as to improvements to be made upon
said real estate by said Stock Yards Company; that the
trustees shall lay out the remainder of the lands conveyed
to them, or so much and such parts thereof as they in their
discretion may deem expedient, into a town, with streets,
passage ways, and public grounds, and improve the same;
that the lands shall be carefully valued and appraised by
said trustees, and they were authorized to sell any parcel
or parcels of said lands at not less than the appraised value
thereof; that all moneys arising from such sales, after de-
ducting the expenses of executing the trust, be held by said
trustees for the security of the said bonds and coupons, and
all such moneys be applied, first, to the payment of the
bonds and coupons of the first series, and then to the pay-
ment of those of the second and third series, in the order
named ; that in case of any default in the payment of any
interest or principal of any of said bonds for the period of
six months, the holders of said bond so due and unpaid
were empowered to enforce their rights by legal proceedings.

It is further provided in article eleventh of said trust
deed that “If) after the payment of all the bonds secured
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by this indenture, or any of the said trust estates, rights,
interests, or property of whatever nature hereinbefore men-
tioned, or arising out of the same, or the proceeds thereof,
shall remain in the hands of said trustees undisposed of,
and subject to be disposed of by them for the holders of
the bonds of the third series, the said bondholders shall be,
and shall be taken to be, entitled to the whole beneficiary
right and interest therein, and in respect thereof; and the
said trustees shall hold thesaid estate, rights, interests, and
property for and in trust for them, and shall dispose of the
same, either by distribution, division, or partition, among
the said ‘bondholders, or by sale and a distribution among
the said bondholders of the proceeds arising therefrom ac-
cording to their respective interests; and in such case of
the final determination and settlement of their said trust,
the said trustees shall respect the directions in writing of a
majority of said bondholders, except as to the proportions
of the interests of the several bondholders in the residue
of the said trust estate.”

It further appears from the evidence that bonds of the
first series were issued by the trustees in accordance with
the stipulations contained in said deed of trust; while the
second and third series of bonds provided for in said in-
strument were never issued, but in lieu thereof certificates
were given, certifying that the holder of the same was en-
titled to the number of bonds of the said second and third
series stated therein, when the same should be issued. Sub-
sequently all the bonds of the first series and the said cer-

-tificates calling for bonds of the other series were distrib-
uted among the members of the South Omaha Land
Syndicate, according to their respective subscriptions to the
enterprise. At a meeting of the said trustees held on the
7th day of May, 1886, Mr. Swan, as president and finan-
cial agent of the syndicate, was directed to sell all the
lands, bills receivable, cash, and assets belonging to the
same for $750,000, provided he effected such sale by the
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1st day of August following. At a meeting of the trus-
tees on July 24, 1886, Mr. Swan reported that he had en-
tered into a contract for the sale of all of the trust estates
to John H. Bosler for $750,000; the sale was ratified and
confirmed by a majority of the trustees, although three of
them, Swobe, Murphy, and Hamilton, disapproved of the
sale and refused to join with their associates in executing a
deed of conveyance to Bosler. Thereupon Bosler brought
suit in the circuit court of the United States for the dis-
trict of Nebraska against all the trustees for the specific
execution of the contract of sale, and Herman Kountz was
appointed receiver by said court, to take charge of the trust
properties. On the first day of January, 1887, said court
rendered a decree in favor of the plaintiff in said action
and ordered the trustees to execute a conveyance to said
Bosler, and on the 31st day of the same month the trus-
tees executed their deed conveying to him the lands in con-
troversy, as well as all the rights, debts, choses in action,
moneys and interest of every kind and nature connected
with and incident to the Jands described in said trust deed.
On the 3d day of January, 1887, the South Omaha Land
Company was incorporated by John A. McShane, W, A.
Paxton, J. H. Bosler, P. E. Iler, and J. A. Creighton, and
by the articles of incorporation certain of the said trus-
tees of the South Omaha Land Syndicate, with others,
were appointed directors of the Land Company. On the
19th day of February, 1887, all the properties covered by
the deed to Bosler were conveyed by him to the South
Omaha Land Company.

It is an admitted fact that durmg the pendency of the
suit already mentioned, and prior to the final determina-
tion thereof, a bonus amounting to several thousand dollars
above their proportion or share of the $750,000 was paid
by Bosler to the three trustees who resisted the sale made
to him by Swan, and thereafter such trustees made no further
resistance to the carrying out of said sale, or to the said suit
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in the federal court. There is likewise to be found in the
record some testimony tending to prove that certain of the
remaining trustees were interested with Bosler as pur-
chasers of the trust properties.

Counsel for appellant contend that Anderson contributed
and paid out of his own moneys toward the original pur-
chase of the real estate involved in this lawsuit, prior to
the formation of the South Omaha Land Syndicate, $10,-
576.15, for which he has never been reimbursed, and that
by reason thereof he is entitled to one fifty-sixth interest
in all of said lands. Appellees, on the other hand, insist
that Anderson never invested a dollar of his own funds in
the enterprise. The most important, as well as the most
difficult question presented by the record for our considera-
tion is purely one of fact, namely: Did appellant ever
advance the sum claimed by him, or any other amount,
towards the purchase of these lands? If he did not, then
it is clear his suit must fail, for he bases his right to have
a trust declared in his favor upon the ground that he was
one of the contributors to the purchase price.

There is no dispute but that nearly $40,000 had been
paid on the contracts of purchase prior to August 30, 1883,
the day on which the meeting was held at the Millard
Hotel for the purpose of inducing certain Omaha par-
ties to join Swan in his scheme for the purchasing of said
lands and laying out a town, Of the said sum it is con-
ceded that Mr. Swan furnished to Anderson $15,808.57
on August 24, 1883, and the further sum of $13,684 on
the following day, which amounts were deposited by the
latter in the Omaha National Bank to his own credit, and
were paid by him on the contracts of purchase by checks
drawn upon said bank. In fact all payments, both prior
and subsequent to the organization of the syndicate, were
made through Anderson. Plaintiff claims, and he so tes-
tified at the trial, that of the said sum of $40,000 he con-
tributed of his own funds the following amounts: May
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30, 1883, $1,900; June 4, 1883, $579.90; June 11, 1883,
$1,020.20; June 23,1883,$1,000; June 25, 1883, $3,000;
June 27, 1883, $2,000; August 15, 1883, $750; that the
foregoing sums were paid by his personal checks drawn
for the several amounts upon the Omaha National Bank,
payable to the order of C. R. Schaller, the person in whose
name the contracts of purchase were taken. Checks for
the said sums indorsed by Schaller, and stamped paid by
the bank, were introduced in evidence, and copies thereof
appear in the record. Plaintiff also testified to having
paid of his own means several sums after the date of the
meeting at the Millard Hotel, already alluded to, enough
to swell the total amount alleged to have been contributed
by him to $10,576.15.

Mr. A. H. Swan testified on behalf of plaintiff to the
effect that Anderson furnished of his own means to put into
the purchase of these lands something in excess of $10,000;
and that at certain meetings of the trustees he stated to
them that Anderson was interested in the said purchase.

If the foregoing was all the testimony to be found in the
record relating to the furnishing of money by Anderson,
the question would be an easy one to solve. There are,
however, other facts and circumstances disclosed by the
testimony, some of which will be now mentioned, which
appellees insist established that Anderson is not now, nor
ever was, financially interested in the said trust properties,
but that the payments made by him were made with Swan’s
money, and solely for the benefit of the latter. It is un-
contradicted that prior to the land transaction in question
plaintiff had been interested in business with Mr. Swan at
different places; and that from January, 1883, until Sep-
tember of the same year the latter was engaged in feeding
cattle, and, when fat, shipping them to eastern markets
for sale. Proceeds derived from the sale of stock were
placed to Anderson’s credit in the Omaha National Bank,
and were carried into the same account as funds deposited
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which belonged to him individually; that plaintiff, daring
the same period, paid out for Swan, by checks upon said
bank, large sums of money on account of the cattle busi-
ness. The account of Anderson’s with said bank was in-
troduced in evidence and is included in the bill of excep-
tions, from which it appears that on the 30th day of May,
1883, the day on which the $1,900 check already referred
to was drawn to make the first puyment on the lands, his
bank account was overdrawn to the amount of $758.46,
excluding the amount called for in said check; and on the
11th day of June, 1883, when the check for $1,020.29 was
issued to make the third payment, Anderson’s bank ac-
count showed a balance against him of $7.926.95, not in-
cluding the amount of the check. Between May 30th and
June 12th but three deposits were made to his credit in
the bank, aggregating $6.022.21, and between the same
dates he drew out of the bank, on account of the cattle busi-
ness, $10,351.86, besides $579.71 to make the second pay-
ment on these lands, and also two other sums aggregating
$285.60, but for what purpose used the evidence fails to
show. An examination of the subsequent items of the ac-
count, in connection with the evidence of Mr. Wallace,
the bank cashier, shows that the above balance standing
against Anderson on the bank books, on June 11, 1883,
as well as all checks drawn after that date by Ander-
son to make payments on the lands, were subsequently
met by deposits of moneys belonging to Swan. On
June 14th a deposit of $14,862.50 was made to An-
derson’s credit, which amount was the proceeds of a
note for $15,000, signed by Swan DBros. . & Co., and
L. M. Anderson, due in thirty days. It is conceded
by appellant that the money derived from the discount of
the note was not his own, but belonged to Mr. Swan,
After the last mentioned date, and prior to August 1st,
Anderson has credit on his account with seven items, aggre-
gating over $70,000, derived from the sale of cattle, and
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his account only shows three items to his credit after June
11th, which the evidence does not establish, came from
the same source. One on July 3d, 8408.58 ; one on July
17th, $255.88, and another on July 24th, $§230.20. Con-
sidering these facts in connection with appellant’s inability
on cross-examination, when requested so to do, to tell where’
he obtained the money he advanced on the lands, and the
further fact that several of the trustees testified that no
statements were ever made in their presence by Mr, Swan,
or any one else, about Anderson being financially interested
in the venture, but that at the meeting of August 30, 1883,
which was attended by plaintiff, Mr. Swan did state that
he had furnished the money to Anderson that had been
paid on the lands, we are not willing to say that the trial
- court was not warranted in inferring that the amounts ad-
vanced by Anderson, although from funds deposited to his
credit, were made with moneys belonging to Mr. Swan,
and on his behalf,

Now, while the evidence does not make plain of whose
funds some of the deposits in the bank to Anderson’s credit
were made, nor on whose account several of the items of
disbursements were made, yet we think, inasmuch as the
account was overdrawn several hundred dollars when the
check for $1,900 was drawn, and that the aggregate of all
deposits made subsequently thereto, not established by the
proofs to have come from the cattle business, was wholly
inadequate to cover the sums claimed to have been ad-
vanced by plaintiff on account of the lands in dispute, An-
derson wa8 called upon to show, if such was the fact, that
the overdraft at the bank was occasioned by disbursement
relating to the feeding of cattle, and not on his individual
affairs. In other words, that at the date of the overdraft
appellant had drawn out of the bank of his individual
funds, for Mr. Swan’s benefit, and for which he had not
been reimbursed, an amount sufficient, with his own means
thereafter deposited, to cover all the checks given by him
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as payment on the lands. His failure to do so is a strong
circumstance against his contention here made. We can-
not assume, as counsel ask us to do, that certain items on
the debit side of this account prior to May 30, 1883, re-
lated to the cattle business. There is certainly no pre-
sumption that they were not paid for Anderson’s own
benefit.

It is argued that even if Anderson used funds belonging
to Mr. Swan to purchase these lands, the former became
thereby indebted to the latter for the amount thus used,
and Anderson acquired an interest in the trust property.
This view might be taken, were it not for other facts ap-
pearing in the record, already alluded to, and others hereafter
stated, which tend to show that Anderson did not regard
the transaction at that time in that light.

Other matters are disclosed by the record which doubt-
less helped turn the scales against the plaintiff in the lower
court. Some of these will be briefly stated. He only
claims in his petition, and in his evidence, that he is enti-
tled to one fifty-sixth interest in the trust property, by
reason of his having contributed $6,250 of the sum of
$350,000. He explains it in his testimony thus: That
after the making of the trust deed he had an understanding
with Mr. Swan, the financial agent and president of the syn-
dicate, to the effect that he was to retain an interest to the
extent only of $6,250 in the property, and was to be reim-
bursed by the trustees the difference between. that sum and
$10,576.15, the amount alleged to have been advanced by
him from his own means. It is not contended that prior
to the instituting of this action Anderson ever made any
claim to the trustees for reimbursement of the excess of
$6,250, although there remained in their hands of the
fund of $350,000, after paying for the lands, and all ex-
penses connected therewith, $22,951.17. He was in the
employ of the trustees at a stated salary during the major
portion of the time they held title to the property and was
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paid for his services from time to time, but made no claim
that anything was due him on account of moneys advanced.
He knew of the pendency of the suit against the trustees
in the federal court, of the appointment of the receiver, of
the conveyance of all the trust properties to Bosler, and by
him to the South Omaha Land Company, and was em-
ployed by the receiver to look after the lands while they
were under his care, and occupied the same position under
the land company, yet he failed to assert any interest in
the trust estate, and made no claim to the trustees for
moneys paid out by him, until long after the sale of the
land to the defendant corporation. It would seem reason-
able, under the circumstances stated, if he had any rights
or interest in these lands, or if anything was coming to
him on account of their purchase, he would have asserted
the same earlier than he did.

It appears that at the preliminary meeting held at the
Millard Hotel on August 30, 1883, for the purpose of
raising money with which to pay for the lands, it was de-
termined that certificates should be issued to the subscrib-
ers to the purchase price upon the payment of their sub-
scriptions, which certificates were to be converted into
bonds thereafter to be issued by the trustees. A subscrip-
tion for the bonds was started, by the terms of which each
subscriber was to pay twenty-five per cent of the face value
of the bonds by him subscribed for. Subscriptions were
made for 1,400 bonds, aggregating $1,400,000, being the
exact number of bonds and the amount secured by the
trust deed. There is evidence tending to show that An-
derson was present at the meeting at which the subserip-
tion paper was drawn up and signed, yet his name nowhere
appears on the list. The subscriptions were afterwards
paid, thereby raising the fund of $350,000, which is con-
ceded to be the amount that went into the venture. True
Anderson swears that he never heard of the subscription
paper, but the preponderance of the testimony is against

54
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him. If he knew of it, as we think he mnst, a pertinent
inquiry is, why did he not sign for the amount claimed to
have been advanced by him, as did Swan? Every one,
unless it be Anderson, who contributed to the project,
signed the subscription paper. He admits he was present
when the bonds were being signed, and they were distrib-
uted among the persons signing the subscription paper, ac-
cording to the amount subscribed by each. From which,
as well as from the recitals in the deed of trust signed by
‘himself, Anderson was apprised of the fact that the bonds
were about to be issued. He afterwards knew of their
issue, for he purchased and held two of them. He also
knew that the bondholders were the beneficiaries under the
‘trust deed, and that by the éléventh article thereof, if, af-
ter the payment of the bouds secured thereby, any portion
of the trust estate remained undisposed of, it was to be dis~
‘tributed among the bondholders of the third series; yet he
made no claim to any portion of the bonds. Such conduct
is convincing proof that he did not then consider he had
any interest in these lands.

There is nothing in the letter written by Swan to An-
derson, a copy of which is given above, which can be con-
‘strued as conveying the idea that appellant was to become
interested with Swan in the venture, but on the contrary
the whole tenor of the language used therein tends to show
that- Swan had no such intention. He writes: “I will
take in one or two moneyed parties, perhaps Scotch;" have
not yet determined who.” There is nothing significant in
the fact that Swan wrote Anderson about the proposed
“scheme, or that the deeds to the lands were taken in the
name of the latter, since the two were connected by mar-
riage, had been associated:together in -business, and at the
time Anderson was receiving the moneys belonging to
Swan arising from the sale of cattle, and was disbursing
the same. The confidence reposed in plaintiff by allowing
the title to the property to be taken in his name, under the
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circumstances, is perfectly reasonable and natural and en-
tirely consistent with the theory that plaintiff was not
financially interested in the lands. Our conclusion is that
the evidence is not sufficient to establish a trust in favor of
the plaintiff.

It is argued by counsel for appellant that the transfers
of the property to Bosler and by him to the South Omaha
Land Company were void, for the reason that a portion of
the defendant trustees were interested therein as purchas-
ers, and others of them were paid a bonus by Bosler to pre-
vent their resisting the transfer. While the law forbids
one who holds property in trust from becoming a purchaser
thereof from himself, either directly or indirectly, plaintiff
is not in a position to invoke the rule in this'case, inas-
much as he had no interest in the property. Only those
beneficially interested in the trust estate could question the
transfers on the ground urged. For the reasons stated
the judgment below is

AFFIRMED,

THE other judges concur.

FRrREDERICK WOHLENBERG V. JOHN MELCHERT.
[F1LED DECEMBER 16, 1892.]

1. Bill of Exceptions: ArrFIDAVITS used at the hearing of a
motion in the district court, to be available in this court, must
be brought into the record by a bill of exceptions.

2. Trial: ADMISSION OF INCOMPETENT EVIDENCE: OBJECTIONS:
ReviEw. When incompetent or illegal testimony is admitted
upon a triul without objection, error cannot be predicated in a
reviewing court upon the admission of such testimony.

3. Review: NEWLY DISCOVERED EVIDENCE AS GROUND FOR NEW
TBIAL: BILL OF EXCEPTIONS. A party is not entitled to re-



804 NEBRASKA REPORTS. [VoL. 35

Wohlenberg v. Melchert.

view, on appeal or error, the decision of a trial court in denying
a new trial upon the ground of newly discovered evidence, unless
all the testimony given on the hearing of the motion is set out
in a bill of exceptions.

4. Sufficiency of Bvidence: DAMAGES. Held, That the evi-
dence in the case is sufficient to sustain the verdict, and that
the damages assessed by the jury are not excessive.

ERRoRr to the district court for Lancaster county. Tried
below before FI1ELD, J. )

E. P. Holmes,and Edwin M. Lamb, for plaintiff in error.
Pound & Burr, conira.

NORVAL, J.

This action was brought in the court below by defend-
ant in error to recover damages for personal injuries
alleged to have been sustained by John Melchert, a minor,
resulting from kicks given by the plaintiff in error. The
jury returned a verdict in favor of the plaintiff below, as-
sessing his damages at the sum of $2,000. Judgment was
entered upon the verdict, to reverse which the defendant
brings the cause to this court on error.

The first question presented for consideration is raised
by the motion filed by defendant in error to strike out of
the transcript and record, copies of certain affidavits made
by Frederick Wohlenberg and E. L. Holyoke, which were
filed in the office of the clerk of the district court, and
which, presumably, judging from their character, were
used on the hearing of the motion for a new trial. The
motion to strike is well taken, for the reason that the affi-
davits in question were not made a part of the record in
the case by bill of exceptions. Affidavits used at the hear-
ing of a motion in the district court, to be available in the
supreme court, must be included in the bill of exceptions.
This is too well settled to require the citation of cases.

Complaint is made that the verdict is not sustained by
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the evidence, and that the damages assessed by the jury
are excessive. The record shows that John Melchert, in
October, 1882, at the time the alleged injuries were received
by him, was residing with his step-father, the plaintiff in
error, and was at that time about ten years of age. We
quote from the bill of exceptions that portion of the direct
testimony of the defendant in error, which describes the
nature and character of the injury and how it occurred, as
follows:

Q. Where were you when you were injured ?

A. In the house.

Q. Who injured you?

A. Fred Wohlenberg.

Q. How did it occur?

A. It was in the morning. The three boys slept up-
stairs, He called me, and told me to call the boys. I
called them, and he said, what are you doing up there, you
damned hog? And he kicked me on the side, kicked me
down, I cried; my mother came in and he kicked me
twice after that.

Q. Where were you kicked?

. In the dining room of his house.

. Where did he kick you each time?
On the side and back.

. What did he have on his feet?

He had boots.

How large were the boots?

About number 10.

How hard did he kick?

He kicked hard enough to kick me down.
. How many times?

Three times.

Who were present and saw this?
My mother, sister, and brother.

. Which brother was it?

My half brother, Fred Wohlenberg,

POPOPOFrOPOFOFOF
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Q. The son of Mr. Wohlenberg?

A. Yes, sir. '

Q. Before that time did you ever have any pain or sick-
ness?

A. No, sir; I was healthy.

Q. Can you describe the pain that was occasioned by
these kicks?

A. Yes, Ican, It is such that I cannot do any work,
and whenever I do any work it lays me up. I have pain
all the time. '

Q. How was it at that time?

A. T don’t hardly remember, it has been so long ago. 1
know it was awful bad.

Q. What did you do, and what did your mother do, if
anything, for this injury?

A. We did nothing for a while, and then I went to Dr.
Peters, who treated me for my kidneys, but did not do me
any good.

Q. What then did you do?

A. I did not do anything until a year and a half ago,
when I went to Dr. Hart, who put a plaster of Paris jacket
on,

Q. How many of these plaster of Paris jackets did you
have?

A. Two.

Q. How long did you wear them?

A. About two months,

Q. Explain what the plaster of Paris jackets are?

A. They fit something like a corset, only closer to the
body. '

Q. They are cast right on the body?

A. Yes, sir.

Q. Do you know the object and purpose of wearing
them ?

A. They thought it would strengthen my back and hold
that ribin place.
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Q. Do you know what part of your body was injured
by these kicks?

A. Yes, sir,

Q. Where was it?

A. It was the last floating rib, and the splne

Q. Did you have any curve in the spme prior to that
time ?

A. Not that I know of. ,

Q. Do you know how your spine has been since that
time ?

A, Yes, sir.

Q. How wae it ?

A. Curved.

Q. What has been your business since?

A. I worked a long time at the 99-cent store, worked
on a farm a while, and for the State Journal Company,

Q. Who did you work for at the 99-cent store?

A. Mr. Shelton.

Q. How long did you work for him ?

A. Very nearly two years.

Q. While you worked for him did you suffer pain result-
ing from your injuries ?

A. Yes, sir; I always suffer pain in my side and in my
back whenever I do hard work.

Q. How is it at the present time? .

A. There is a pain there now, a steady pain; I can hardly
explain it.

Q. How is it when you lift any artlcle especially one of
any weight ? .

A. It hurts me a great deal worse than at other times.

Q. Did you see any other doctor than Dr. Peters?,

A. Yes, sir; Drs. Mitchell, Righter, and Woodward.

Q. Did you consult any physician out of this town? ,

A. Yes; some in Omabha.

Q. Who were they ?

A. Dr. MacNamara,
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Q. What did you go there for ?

A. To have my back straightened by the electric treat-
ment. I was at the hospital.

Q. What objections did he have to your going?

A. He made none that I knew of, becanse I was not
staying there,

Q. Why was that?

A. He drove me away.

Q. When?

A. About a year ago last summer,

- Q. What did he drive you away for.

A. We had a fight down there at the house when I had
on one of the plaster of Paris jackets. We were playing
at throwing ball, my eldest brother and I. "Mother called
us to supper, and when we got around the corner, he struck
me in the face and pounded me all up, when I did nothing;
he told me to keep away from the house. That was the
8th day of April; it will be three years. '

Q. Three years next April?

A. Noj; two.

Q. Did you ever talk with your step-father about this
pain in your side?

A. T have told the whole family about it.

Q. Have you talked to him about it in the presence of
the family ?

A. Yes.

Q. What did he ever do in regard to it?

A. He did not do a thing, hesaid I was always pretend-
ing to have a pain, and I done it to get out of work.

Q. What did you tell him?

A. T told him there was a pain there; I did not know
where it came from at the time; I did not know what was
thesmatter until I began doctoring.

Q. What did he say to that?

A. He kept on telling me I was lazy, and trying to make
expense.
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Q. Did you ever receive any injuries to your spine or
back, or any of your ribs, at any other time except from
those kicks you have spoken of?

A. No,sir; I never have.

Q. What did MacNamara in Omaha do for your back ?

A. He told me my back was curved, my spine was
curved, and one of the floating ribs was broken, and he
gave me electric treatment to draw the pain out.

Q. State how long a time, if any, between the time you
received these kicks and the present, that you have been
free from pain.

. I have not been free from pain at all.

. Whose farm was it you went to work on?

Mr. Hickson’s.

. When was it you went to work for him?

. Four years ago.

. How long did you work for him?

Two months,

Why did you quit?

I could not stand the work on account of my back.
What kind of work were you doing?

Plowing and cultivating.

When you came in from there where did you go to
- work?

A. T went to work for Mr. Shelton again.

Q. Did you go to work for the Journal Company at any
time ?

A. I went to work for the Journal Company after I quit
Shelton.

Q. In what department?

A. In the book-binding.

Q. What were you doing ?

A. Learning the trade. I was carrying books down to
the job room and getting stock in.

Q. What did you quit there for?

A. T could not stand it for the pain in my back and side.

OrOPOPOPOPOP
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Q. How long did you work for them ?

A. About six months.

Q. When was it you ascertained what was the matter
with your back ?

A. When I first consulted a physician.

Q. When did you first.find out what your injury con-
sisted of?

A. About two years ago.

Q. Was that the time you went to Omaha?

A. No, sir; that was when Dr. Dogge here told me
about it.

Q. You consulted him, did you?

A. Yes, sir.

Q. With what result?

A. He said that my spine was out of order, out of shape;
but I did not doctor with him any.

Q. Who advised you to go to this Omaha concern?

A. My mother.

Q. How is it in your sleep?

A. T have to lie on my right side. I cannot lie on my
leftat all. I have to lie on my back, or on my right side.

The cross-examination of defendant in error tends to
strengthen his testimony given in chief, instead of weaken-
ing it. His statement, as to the circumstances of his re-
ceiving the injury, is fully corroborated by his mother,
Catherine Wohlenberg, his sister, Hannah Melchert, and
his half-brother, Fred Wohlenberg. These persons further
testified that before receiving the injuries defendant in er-
ror’s health was good, was never sick, nor did he complain
of his side and back to their knowledge; that since he was
kicked by plaintiff in error he has been continually com-
plaining of pain in his side and back, and has been unable
to stand hard work.

Dr. F. B. Righter testified that he has been a practicing
physician and surgeon for twenty-five years, thirteen.of
them in the city of Lincoln; that before the trial he made



Vor. 35] SEPTEMBER TERM, 1892, 811

Wohlenberg v. Melchert.

a careful personal examination of the plaintiff, particularly
his spine and the lower part of his chest ; that he found that
at some time there had been a fracture of one of the lower
ribs on the left side, and a curvature of the spine to the
right, about three-quarters of an inch, opposite such fract-
ure, about an inch and a half from where the rib joins the
spinal column; that in his opinion, based on the amount
of callous, the rib was broken entirely throngh; that in a
healthy person such curvature is caused only by an injury
to the spine; that a curvature might be caused by consti-
tutional diseases, such as scrofula, but in such case there
would be apt to be some trace of the disease, and that
“this case did not look like that”’; that such a curvature
is a permanent injury; that in hls opinion, based on the
proximity of the fracture and curvature, the fact that the
curvature is opp031te the fractured rib and the convex po-
sition of the spine, the fracture of the rib and curvature of
the spine were simultaneous ; that on account of being thus
affected, he has not the strength nor the endurance of a nor-
mal person; that the curvature prevents, to some extent, the
working of the spinal muscles; that while the fracture does
no damage to the rib, it has produced an affection of the
nerve on that side, “so there is great soreness-around the
injury with the result of great irritation of the nerve in the
spine and the feeling of sensitiveness at the ends of that
nerve.’

The plaintiff in error testifies that he did not kick de-
fendant in error at the date claimed, although he admits
that he kicked and hit him at other times; admits that his
step-son has been injured in the side and back, from which
he will never recover, and attributes it to different causes,
namely : To sickness when John Melchert was a child
about two years old, then to a fall received while skating
on the ice, and again to a fight with another boy. The
clear preponderance of the testimony is against each of
these theories, and establishes that Wohlenberg kicked de-



812 NEBRASKA REPORTS. [VoL. 35

Wohlenberg v. Melchert,

fendant in error, thereby breaking one of his ribs and
permanently injuring his spine; that before receiving the
injury he was always hearty and free from pain, but since
which time he has constantly suffered with his side and back,
and has been, and still is, unable to perform hard work.

Plaintiff in error also introduced upon the trial testi-
mony tending to prove that he was absent from the city on
the 15th day of October, 1882, the day named by the de-
fendant in error and his witnesses, on which the injury
was inflicted.

Drs. Woodward and Andrews testified, in effect, that
they made an examination of Melchert’s body, but did not
find anything peculiar about his back in any way, did not
discover any curvature of the spine, nor observe that any
of the ribs were fractured. The proofs show that these
medical experts did not make a very critical examination
of the body of Melchert. Neither examined the spine nor
looked for a fractured rib.

It has been the uniform holding of this court that it will
not reverse a judgment on the ground that it is against the
evidence, unless the finding of the trial court is clearly
wrong or is manifestly against the weight of the testimony.
Applying this rule to the case at bar it is obvious that the
verdict of the jury should not be disturbed. ~ The testimony
of the plaintiff below, and his witness, if true, of which
the jury were the sole judges, is ample to sustain the ver-
dict and judgment. The damages are not excessive, but
are fully justified by the evidence.

It is urged that the court below erred in allowing the
defendant in error to testify that his step-father beat him
cruelly about two years before the trial. The record dis-
closes that this testimony went to the jury without objec-
tion ; hence the error, if any, in admitting it was waived.
‘When incompetent or illegal testimony is admitted upon a
trial without objection, error cannot be predicated in the
supreme court upon the admission of such testimony.
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We are finally asked to reverse the judgment upon the
ground of newly discovered evidence. ~Although it is one
of the causes assigned in the motion for a new trial, we are
precluded from considering the question, inasmuch as the
evidence submitted to the lower court in support of and
in resistance of the motion is not before us. A party is not
entitled to review in the supreme court the decision ot
the district court in denying a new trial upon the ground
of newly discovered evidence, unless all the testimony given
on the hearing of such motion is set out in a bill of excep-
tions. And this for the purpose of enabling the reviewing
court to ascertain whether the moving party has been in-
jured by the ruling. Prejudicial error is never to be pre-
sumed, but must be shown by the record. Our conclusion
is that no sufficient ground is pointed out for disturbing
the verdict, and the judgment is

AFFIRMED,

THE other judges concur.

Lewis A. WiINCHELL, SHERIFF, V. JoHN McKINzIE
. ET AL.

[FILED DECEMBER 16, 1892.]

1. Attachment on Claim Not Due: JURISDICTION oF COUNTY
JUDGE : ORDER GRANTING. A county judge has jurisdiction,
under section 238 of the Code of Civil Procedure, to grant an
attachment on a claim not due, upon the proper affidavit being
made and filed, showing the existence of at least one of the
statutory grounds or causes for issuing an attachment on a debt
before due. '

2

: PRACTICE: ORDER GRANTING, ISSUED ON AFFIDAVIT
FOR ATTACHMENT. No written application for an order allow-
ing an attachment, other than the filing of the proper affidavit,
is necessary.
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3.

: ActioN CoMMENCED BEFORE COUNTY JUDGE:
IssuaANCE oF WERIT SUFFICIENT. When the county judge
issues a writ of attachment in a case commenced before him,
it is not necessary to the validity of the writ that he shounld
spread upon his docket a formal order allowing the attachment.
In such case the issuing of the writ is, in itself, the granting of
the order.

: IRREGULARITIES: OMISSION OF SEAL OF COUNTY COURT:
COLLATERAL ATTACK. The county judge of P. county made
an order granting an attachment in an action to be brought in
the district court of the county, and signed the same officially,
but he failed to attach thereto the seal of the county court,
which order was filed with the clerk of the district court, who
issued a writ of attachment thereon. Held, That the omission
of the seal of the county court did not make the order absolutely
void, but an irregularity which could be taken advantage of only
by the defendant in attachment, in the proper mode. The ques-~
tion cannot be raised by third parties in a collateral proceeding.

5. Replevin of Goods Taken by Sheriff Under Attach-
ment: DEFENSE : JUSTIFICATION: BURDEN OF PROOF. When
a sheriff, under and by virtue of a writ of attachment, levies
upon property found in possession of a stranger to the suit, in
an action of replevin therefor by such stranger, the officer, to
justify the taking, is required to show that the attachment writ
was regularly issued; that is, that the writ is regular on its
face, and was issued upon a sufficient affidavit by a court having
jurisdiction of the parties and the subject-matter of the action.

4,

6. : IRREGULARITIES IN ATTACHMENT PROCHKEDINGS: CoL-
LATERAL ATTACK. Where proceedings in attachment are irreg-
ular and erroneous, but not void, such errors and irregularities
cannot be taken advantage of by third parties in a collateral

proceeding.

ERROR to the district court for Perkins county. Tried
below before CHURCH, J.

Cornish & Robertson, for plaintiff in error.

Saunders & Prime, and John J. Halligan, contra.

Norvar, J.

Lewis A. Winchell, the plaintiff in error, was the sher-
iff of Perkins county. James A. Hatcher and Fred L,
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Knight were formerly engaged in the mercantile business
in the town of Madrid, in said county, under the firm
‘name of Hatcher & Knight, and on the 11th day of June,
1889, they executed and delivered a bill of sale of their
stock of goods to John McKinzie and George W. Snyder,
‘defendants in error, who took possession of the goods un-
der said bill of sale. Shortly thereafter two writs of at-
tachment against the firm of Hatcher & Knight, one issued
by the clerk of the district court of Perkins county, the
‘other issued out of the county court of said county, were
placed in the hands of Lewis A Winchell, as sheriff, who
levied upon said stock of goods by virtue of said writs of
attachment. ~ Subsequently defendants in error brought
this action in replevin against plaintiff in error to recover
said goods. The property was taken under the replevin
writ, and the possession thereof delivered to plaintiffs be- -
low. There was a trial to a jury, which resulted in a vei-
dict and judgment in favor of the plaintiffs,

On the trial in the court below plaintiffs introduced in
evidence the bill of sale above mentioned, and evidence
tending to prove that they had taken possession of the
goods under the bill of sale.

The defendant attempted to justify under the two writs
of attachment, and to that end he offered in evidence the
files and record in a cause in the district court of Perkins
county, wherein M. E. Smith & Co. were plaintiffs and
Hatcher & Knight were defendants, consisting of the pre-
cipe, summons, with the return of the officer indorsed
thereon, showing service on defendants, affidavit for attach-
ment, undertaking, order of attachment, appraisement, the
order of the county judge of Perkins county allowing a
writ of attachment to issue in the action, demurrer of Fred
L. Knight to the petition, answer of James S, Hatcher, and
the judgment in favor of the plaintiffs in said suit. To
the introduction in evidence of said papers and records the
plaintiffs objected on the ground that no seal was attached
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to the order of the county court allowing the writ of at-
tachment; that the court had no jurisdiction to issue the
summons, for the reason no order of the county judge al-
lowing a writ of attachment on a claim before due to issue
in said action was on file with the clerk at the time the
summons was issued, and that the judgment was incompe-
tent and immaterial, and the court rendering the same was
without jurisdiction, which objections were sustained by
the court, and defendant excepted.

Defendant then offered in evidence the docket of the
county court of Perkins county, showing the affidavit filed
in the said court for an order allowing a writ of attachment
to issue, and the order of the county judge granting the
writ of attachment; to which the plaintiffs objected as in-
competent, immaterial, and irrelevant. The objection was
sustained and the defendant excepted. '

- The defendant further offered to prove by the county
judge of Perkins county that the order allowing the writ
of attachment to issue in said case of M. E. Smith & Co.
v. Hatcher & Knight was made by said county judge on
the application of the plaintiffs in said action, and that
by mistake or oversight the seal of the county court was
not attached to said writ; to which plaintiffs objected as
before. The objection was sustained and the defendant
excepted.

The defendant also offered in evidence the petition, affi-
davit for attachment, bond in attachment, summons and
return, writ of attachment and return thereon, appraise-
ment, answers, motion to the jurisdiction of the court,
motion to dissolve the attachment, judgment, and docket
entries in a cause in the county court of Perkins county,
wherein  Kirkendall, Jones & Co. were plaintiffs and
Hatcher & Knight were defendants; to which plaintiffs
objected for the reason no foundation had been laid for their
admission, that no application had been made for the writ
of attachment, and no order had been made granting the
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same; and for the further reason the county court has no
Jurisdiction in that kind of a case; which objections were
sustained and the defendant excepted. -

The foregoing rulings of the trial court are now assigned
for error. Both writs of attachment, under which plaint-
iff in error sought to justify, were issued upon claims not
then due. Authority is conferred by statute upon cred-
itors to maintain an action by attachment on a debt before
it is due, in certain specified cases. Anmong others, where
the debtor has sold or disposed of his property with the
intent to defraud his creditors, or to hinder or delay them
in the collection of their debts; and this is one of the
grounds set up in each of the attachment affidavits. It is
not claimed that the facts stated in the affidavits were in-
sufficient to authorize the issuing of the attachments and
the bringing of the suits. Power is conferred upon a
-county judge by section 238 of the Code to make an order
allowing an attachment to issue on a debt not due, upon
the proper affidavit being made and filed. This was ex-
pressly decided in Reed, Jones & Co. v. Bagley, 24 Neb.,
336, and must be regarded as the settled law of the state.

"It is urged that the writ of attachment in the case of M.
E. Smith & Co. is void because no formal written appli-
cation was made to the county judge for the allowance of
an attachment thereon, and for the reason that the order
of the county judge authorizing the clerk of the district
court to issue a writ of attachment in said suit was not
made under the seal of the county court. The attachment
proceedings in the case of Kirkendall, Jones & Co., it is
claimed, are invalid on the ground that no written appli-
cation was made for the attachment, and that no order was
made by the county judge granting the writ. These sev-
eral objections we will now consider.

Section 237 of the Code enumerates the grounds for
which an attachment may be granted in actions on debts
before due. Section 238 provides that *the attachment

85
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authorized by the last section may be granted by the-court
in which the action is brought, or by a judge thereof, or
by the probate judge of the county, but before such action
. shall be brought, or such attachment shall be granted, the
plaintiff, his agent or attorney, shall make an oath, in writ-
ing, showing the nature and amount of the plaintiff’s claim
that it is just, when the same shall become due, and the ex-
istence of some one of the grounds for attachment enumer-
ated in the preceding section.” It will be observed that the
section quoted only requires that before an action can be
properly commenced on a claim before it is due, or an at-
tachment shall be allowed, the plaintiff, his agent or attorney,
shall make an oath, in writing, setting forth the nature and
amount of the claim, that it is just, when the same will
become due, and the existence of at least one of the statutory
grounds or causes for the issuing of an attachment on
a claim not due. 'We have been unable to find any stat-
ute, and none has been cited by counsel, which requires as
a condition precedent to the granting of an attachment in
such actions that a written application therefor, other than
the proper affidavit, must be made to the court or judge.
It is no more necessary to do so in attachments on debis
not due than in ordinary attachments, and in our view it
is not required in either case. Tohold that it is necessary
would be to inject words into the statute. In the absence
of any statutory requirement as to a written request, we
think it sufficient that the proper. affidavit entitling the
plaintiff to an attachment be in fact made and. filed; the
filing of which in itself is a request to grant the writ and
confers upon the court or judge jurisdiction to act. How-
ever, in one of the attachment cases we are considering,
that of M. E. Smith & Co., a written request for an attach-
ment was made. The affidavit filed with the county judge
as the basis of his order closes as follows: “Affiant there-
fore asks for an order granting an attachment against the
property of the defendants.” This, it would seem, ought
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to be sufficient, even though the construction contended
for by defendants in error should obtain,

It is urged that the files and record in the case of Kirk-
endall, Jones & Co. were properly excluded, because the
county judge did not spread upon his docket a formal or-
der authorizing the granting of an attachment. The docket
entry relating to that matter is as follows:

“Issued summons and order of attachment, both return-
able July 1, 1889, and delivered the same to L. A. Win-
chell, sheriff, for service. B. F. HasrINGs,

“County Judge.”

The suit of Kirkendall, Jones & Co. was brought in the
county court. The issuing of the writ of attachment by
the judge thereof was in itself the granting of the order.
The entry made upon his docket above quoted is sufficient
evidence of the fact that an attachment was allowed; that
was all that was necessary. As the county judge is his own
clerk, there is no reason why he should make a written
order authorizing and directing himself to issue an attach-
ment; but when he grants an attachment on a debt not
due, in a case where the writ is to be issued by the clerk of
the district court, the judge must make an order allowing
the attachment and sign the same officially, since the clerk
has no jurisdiction to issue a writ of attachment on a debt
before due, unless the order has been allowed by his court
or a judge thereof, or the county judge.

In the suit of M. E. Smith & Co. v. Hatcher & Knight
the county judge of Perkins county made a written order
authorizing an attachment therein, which order was signed
by him officially, but he failed to attach thereto the seal of
the county court. This order was filed in the office of the
clerk of the district court before the attachment was issued.
Did the omission of the seal invalidate the proceedings?
We think not. The affixing of the official seal to such a
document is for the purpose of authentication, and the fail-
ure to attach it is at most a mere irregularity. The signa-
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tures and official capacities of county officers are matters of
public notoriety, and the court will officially take notice of
them. The district court of Perkins county is presumed
to know, and was bound to take judicial notice, that B. F.
Hastings was at the time county judge of that county and
of the genuineness of his signature to the order in question.
{Wade on Notice, sec. 1413; Jonesv. Gales’s Curatriz, 4
Mart. [La.], 635; Scott v. Jackson, 12 La. An., 640 ; Tem-
pleton v. Morgan, 16 1d., 438; Wetherbee v. Dunn, 32
Cal., 106.) )

Counsel for defendants in error cite in their brief author-
ities from other states which lay down the doctrine that an
execution or writ of attachment without the seal of the-
court from whence it issues is invalid, and that the defect
is of such a character that it cannot be cured by amend-
ment. Such is not the rule in this state. ,In Taylor v.
Courtnay, 15 Neb., 190, the seal had been omitted from an
execution; lands had been sold, and the sale confirmed,
after which leave was given to amend the execution by
affixing the seal to the same. It was held that the execu-
tion without a seal is not void, but may be amended, al-
though the sale made thereunder has been confirmed.
Many cases are cited in the opinion to sustain the proposi-
tion, and there can be no doubt as to the soundness of the
rule stated. The failure to attach the seal would not ren-
der the process absolutely void. Counsel concede that the
order of the county judge granting the attachment could
be amended by attaching the seal. In effect, this is an ad-
mission that the order is not void, for there must be some-
thing to amend before an amendment can be made, and a
void order is a nullity, and cannot be amended.

Counsel for defendants in error urge that this case is
controlled by the decisions of this court, wherein it is held
that when an officer attempts to justify the seizure of goods
found in the possession of a stranger claiming title, that
the mere production of the writ is not a sufficient justifi-
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cation, but that the officer must go further and show affirm-
atively that the writ was regularly issued. In none of the
authorities cited by counsel, nor in any of our cases, so far as
we are aware, has it been held that when a sheriff or other
officer ‘seeks to justify the seizure of property under a pro-
cess regular on its face, mere technical errors intervening
after the issuing of the writ may be shown in a collateral
attack, and when proven will invalidate the entire pro-
ceedings.- '

True, in the cases referred to in defendants’ brief it is
said, that it must be *shown affirmatively that the writ
was regularly issued.” By that it was meant that it
must appear that the process was issued by a court having
jurisdiction of the parties and the subject-matter of the
action, and that the steps taken leading up to the writ
were not void. It was not meant that the officer was re-
quired to prove that the ‘proceedings were free from mere
errors and irregularities which are not of such a nature as
to affect the jurisdiction, although they might be sufficient
grounds for reversal by a suitable proceeding in a tribunal
having aathority to review them. There are many errors
occurring in a trial of a cause which may be waived by the
parties, and if the one against whom they are made fails to
take advantage of the same, strangers to the record cannot
do so. Suppose an attaching creditor files the proper affi- °
davit in attachment, and the writ.issues without his having
given a bond for the indemnity of the defendant, in a case
where one is required by statute, his failure to file an un-
dertaking would not render the attachment absolutely void.
It would be a mere irregularity, of which the defendant in
attachment alone could take advantage.

The case of Connelly v. Edgerton, 22 Neb., 82, was a
suit in replevin against an officer who clalmed possession
of 'the property by virtue of the levy of certain writs of
attachment. The court in the syllabus say : “ Where pro-
ceedmgs in attachment are irregular and amendable, but not
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void, and no objection is made thereto by the defendant in
the action, such proceedings cannot be attacked or ques-
tioned collaterally by third parties.” (See Rudolf v. Mec-
Donald, 6 Neb., 166.)

The defendants in the case of M. E. Smith & Co.
néver called the attention of the court in which the case
was pending to the fact that the seal was omitted from the
order of the county judge granting the attachment therein,
although they both appeared in the action. Had the court’s
attention been challenged to the defect, doubtless it would
have permitted an amendment. As the defendants in that
suit were satisfied, the defendants in error herein cannot
be heard to complain. Our conclusion is that the records
and files in the attachment cases should have been received
in evidence, and that the court below erred in excluding
the same, The judgment is reversed and the cause re-

manded.

REVERSED AND REMANDED,

THE other judges concur.

STATE oF NEBRASKA, EX REL. CHARLOTTE A. COCHRAN
ET AL., V. MELVILLE R. HOPEWELL, JUDGE.

(FiLep DEcEMBER 16, 1892.]

1. Bill of Exceptions: TIME FOR PREPARATION: LIMITATION.
The time within which a party must prepare and serve a bill of
exceptions begins to run from the final adjournment of the term
of court at which the cause was decided, and not from the date
of the formal entry of the judgment by the clerk uwpon the
court journal.

: Bickel v. Dutcker, 35 Neb., 761, distin-
guished.
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3. : : . When a cause is tried to the court, without
the mterventlon of a jury, at one term of the district court and
taken under advisement, and final decree rendered at a subse-
quent term of said court, the time for settling of a bill of excep-
tions begins to run from the close of the term at which the de-
cision was rendered.

4. Record: CoNCLUSIVENFESS OF RECITALS: REMEDY FOR ERRO-
NEOUS RECORD. The recitals of the record of a trial court are
conclusive upon the parties as to the term at which a decree
was rendered. If the record is incorrect, the remedy is by a
proper proceeding in the trial court to secure a correction of the
same.

OrIGINAL application for mandamus.
Brome, Andrews & Sheean, for relators.
B. G. Burbank, contra.

NorvaAL, J.

This is an original application for a writ of mandamus
to compel the defendant to sign a bill of exceptions in the
case of Thomas Hines against the relators and others,
which was tried before respondent in the Douglas county
district court. The action above mentioned was to fore-
close a mechanic’s lien. Affidavits were filed to the effect
that the cause was tried at the May, 1891, term of said
court, and the decision was orally announced in open court
in the presence of the parties on the 8th day of August,
1891, the same being a day in said May term of court;
that on the same day a draft of the decree was prepared
by the attorney for the successful party, which was pre-
sented to the attorney for the relators as well as the attor-
neys for all the other parties interested in the litigation,
who approved the same; that immediately thereafter, and
on the said 7th day of August, the said draft of the decree
was filed with the clerk of the district court, who indorsed
thereon the following: “Filed August 8, 1891. Frank
E. Moores, Clerk.” That, by the terms of the decree so



824 NEBRASKA REPORTS. [Vor. 35

State, ex rel. Cochran, v. Hopewell,

drawn, relators were given forty days from the rising of
the court to prepare and serve their bill of exceptions;
that the May term of the district court of Douglas county
finally adjourned on the 15th day of August, 1891; that
the said draft of the decree was not presented to respond-
ent for his signature until the 30th day of December, 1891,
which was a day in the September term, when the draft of
the decree was approved by him, and it was then recorded
in the journal of the district court as a final decree as of
the September term; that the September, 1891, term of the
district court of Douglas county adjourned without day on
the 23d day of January, 1892; that on the 20th day of
March, 1892, and within forty days from the rising of
said court for said term, relators caused to be prepared and
served upon counsel for the adverse parties a true bill of
exceptions, who refused to receive the same, and declined
to propose any amendments thereto; that the proposed bill
was thereupon presented to respondent for his signature,
who refused to sign or allow the same on the ground that
it had not been served upon the adverse parties within forty
days from the final adjournment of the term of court at
which the decree was rendered.

It is conceded that the proposed bill is correct. Was it
completed, served upon the parties in interest, and presented
to the judge for his signature within the time allowed by
* statute? Section 311 of the Code of Civil Procedure, re~

lating to bills of exceptions, provides that “ When the
decision is not entered on the record, or the grounds of ob-
jection do not sufficiently appear in the entry, the party
excepting must reduce his exceptions to writing within fif-
- teen (15) days, or in such time as the court may direct, not
exceeding forty (40) days from the adjournment of the
court sine die, and submit the same to the adverse party or
his attorney of record for examination and amendment if
desired,” etc. Manifestly under the above statatory pro-
vision the time within which a party must complete and
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serve his bill of exceptions begins to run from the final
adjournment of the term of court at which the trial is had
and the decision rendered. This is conceded by respond-
ent, but he insists that the case of Hines v. Cochran et al.
was tried and decided at the May, 1891, term of the dis-
trict court, therefore relators only had forty days from the
adjournment sine die of said term to reduce their exceptions
in the case to writing and serve the same upon the adverse
parties. The case of Horn v. Miller, 20 Neb., 98, is cited
to sustain his contention. It was there held by a divided
court, that the time in which an appeal to the supreme
court must be taken commences to run from the date on
which the trial court orally announces its conclusion and
judgment and not from the day on which the judgment is
actually and formally entered on the journal by the clerk
in vacation. The decision in Horn v. Miller is no longer
to be regarded as a precedent on that question, since that
case has, in direct terms, been overruled by this court in the
opinion written by Judge Post in Bickel v. Dutcher, 35
Neb., 761, wherein it is stated that “the time within
which an appeal may be taken from a decree of the district
court does not begin to run until such decree has been en-
tered of record, so that it is within the power of the appel-
lant to comply with the statute regulating appeals by filing
in this court a certified transcript of the proceedings of the
district court.” The question involvedin Bickel v. Dutcher
was carefully considered, and we are satisfied the rule there
announced is sustained both' by reason and the weight of
authority, and should be followed in similar cases. But
we are unwilling to hold that the time begins to run for
the settling of a bill of exceptions from the date of the for-
mal entry of the judgment or decree by the clerk upon the
journal of the court. The statutory provision which limits
the time for appeals from the district court differs mate-
rially from the one which governs the settling of bills of
exccptions. The former requires that the transcript must
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be filed in the office of the clerk of the supreme court
¢ within six months after the date of the rendition of the
judgment or decree or the making of the final order,”
while the section of the statute relating to bills of excep-
tions above quoted provides that the party must reduce
his exceptions to writing “within fifieen (15) days, or in
such time as the court may direct, not exceeding forty (40)
days from the adjournment of the court sine die.” In the
one case time is computed from the rendition of the judg-
ment or decree, while in the other it is from the date of the
final adjournment of the term. There is good reason for
holding that for the purpose of taking an appeal a judg-
ment is not considered rendered until it is actually entered
upon the record, since until such entry is made there is no
authentic record evidence that a judgment has been ren-
dered in the case. It is impossible for a party to perfect
an appeal before he can obtain a transcript of the proceed-
ings. The settling of a bill.of exceptions does not depend
upon the formal entry of a judgment or decree upon the
journal of the court. We know that it frequently hap-
pens that judgments are not actually spread at large upon
the records until after the adjournment of the term at
which they were orally announced by the court, when they
are entered by the clerk upon the court journal as of the
date and of the term at which the decisions were rendered.
In such a.case the time of settling a bill of exceptions be-
gins to run from the final adjournment of the term of court,
and not from the date of the formal entry of the _]udgment
by the clerk.

At which term of the dlstrlct court was the decree in
Hines v. Cochran rendered? If the determination of the
question depended upon the affidavits filed in this case, we
would be forced to the conclusion that the decree was pro-
nounced at the May, 1891, term. But there is in the re-
cord other evidence, of a higher character, of the date of
the rendition of the decree. A certified copy of the journal
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entry of the district court in said cause is before us, which
recites that “At the September term of said court, and on
the 30th day of December, 1891, a decree was rendered
herein as follows:

“Taomas HINES }

: V.
CHARLOTTE A. COCHRAN ET AL.

“ This cause came on to be heard at a previous term of
this court upon the petition of the plaintiff, the answer and
cross-petitions of * * *  the several replies filed
herein, and the evidence, and being submitted to the court,
and the court, being fully advised in the premises, find
* % ¥ gnd forty days from the rising of the present term
to prepare and serve a bill of exceptions herein.”

It appears from the above journal entry that the cause
was tried at the May, 1891, term, and the decision was
rendered at the following September term. The record is
conclusive as to the time the decree in question was ren-
dered, and neither party can contradict the statements of
the record by affidavits or other evidence. If the record
is incorrect as to the time the decree was rendered, the
remedy is by a proper proceeding in the trial court to
correct the error, if one was made. The record of the
trial court imports absolute verity. (Haggerty v. Walker,
21 Neb., 596; Worley v. Shong, 35 Neb., 811; MecAllis-
ter v. State, 81 Ind., 256.) That the cause was tried at the
May term of the district court is quite immaterial. The
time of completing and serving a bill of exceptions in the
case did not commence to run from the adjournment of that
term, for the reason no decision was made until the succeed-
ing term. In a cause tried to the court without the inter-
vention of a jury at one term and decided at a subsequent
term, it has been held that the party has the statutory time
for reducing his exceptions to writing after the close of the
term at which the decision was made. (Wineland v. Coch-
ran, 8 Neb., 528.)
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The conclusion is irresistible, that the proposed bill of ex-
ceptions in the case was prepared and served in ample time,
and that the respondent should have signed and allowed
the same. This being the opinion of the court, we doubt
not that the respondent will promptly discharge such duty
and not wait for a writ to issue. The writ therefore will
be withheld,

JUDGMENT ACCORDINGLY.

THE other judges concur.

TaoMas J. HINES, APPELLEE, V. CHARLOTTE A. CocH-
RAN, APPELLANT, IMPLEADED WITH PHILADEL-
PHIA MorTeAGE & TRusT COMPANY ET AL., AP-
- PELLEES.

[F1iLED DECEMERER 16, 1892.]

1. Appeal: GroUNDS FOR DisMISSAL: FAILURE To SETTLE BILL
OF EXCEPTIONS. It is the settled law of this state that an ap-
peal will not be dismissed on the ground that no bill of excep-

- » tions has been settled and allowed.

2 Practice in Supreme Court: MoTION T0 DISMISS APPEAL:
MERIT8 OF CAUSE Nor CONSIDERED. On a motion filed by
an appellee to dismiss an appeal out of this court, we will not
consider the merits of the action, but will only inquire whether
an appeal lies, and whether it is properly taken and perfected.

Moriox to dismiss appeal from a judgment rendered by
the district court for Douglas county.

B..Q. Burbank, for the motion.

H. E. Cochran, contra.
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Norvar, J.

This is an appeal from the district court of Douglas
county. The transcript contains the pleadings and decree,
and a draft of a bill of exceptions which has not been
signed and allowed either by the trial judge or the clerk
of the district court. The appellees move to dismiss the
appeal for the reason that no bill of exceptions was settled
by the district court as required by law. The motion
must be denied. It has been settled by repeated decisions
of this court that a motion to dismiss an appeal or pro-
ceeding in error will not be sustained on the ground that
no bill of exceptions has been settled and allowed. (Mewis
o. Johnson Harvester Co., 5 Neb., 217; Hollenbeck v.
Tarkington, 14 Neb., 430; Baldwin v. Foss, 1d., 455;
Carlson v. Beckman, 35 Neb., 392.)

There may be other questions presented by the record
for consideration not depending upon a bill of exceptions,
On a motion filed by an appellee to dismiss an appeal, this
court will not consider the merits of the controversy, but
will only inquire whether an appeal lies, and whether it is
properly taken and perfected. The motion to dismiss is

OVERRULED.

THE other judges concur.

Geo. W. WHITLOCK, APPELLEE, V. WILLIAM GOSSON
ET AL., APPELLANTS.

[FILED DECEMBER 16, 1892.]

1. Homestead: MORTGAGE. A mortgage of the homestead of mar-
ried persons in this state is of no validity as against the home-
stead right unless signed and acknowledged by both husband
and wife,
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2.

: INSANE WIFE: VALIDITY OF MORTGAGE EXECUTED BY
HuUsBAND. G., the head of a family consisting of himself and
three children, but having an insane wife in another state.
mortgaged the family homestead, which was exempt under the
laws of this state. Held, That the mortgage is void as to the
homestead right.

3. : : FORECLOSUBE EstoPPEL. The mort-
gage in such case bemg void for want of power to incumber the
homestead, neither the husband nor wife will be thereby estopped
to deny its validity in a foreclosure proceeding by the mort-
gagee.

: MORTGAGE: FORECLOSURE. Where the answer in an
action of foreclosure puts in issue the validity of the mortgage
on the ground that the property in question is exempt as a home-
stead, and the defendants, husband and wife, did not join in its
execution, a decree will not be allowed for the sale of so much
of the homeatead as exceeds $2,000 in value, unless the value of
the property is alleged by the plaintiff or put in issue by proper
pleadings.

4.

APPEAL from the district court for Madison county.
Heard below before POwERS, J.

Allen, Robinson & Reed, for appellants:

Mortgages or conveyances of the homestead without the
signature and acknowledgment of both husband and wife
are void. (Swiftv. Dewey, 20 Neb., 107 ; Larson v. Buits,
22 1d., 370; Betts v. Sims, 25 Id., 166; Aultman v. Jen-
kins, 19 1d., 209; MecCreery v. Schaffer, 26 1d., 173 ; Stin-~
son v. Richardson, 44 Ia., 375; Howell v. M’ Crie, 14 Pac.
Rep. [Kan.], 260.) A deed or mortgage male in violation
of statute, or with reference to a prohibited transaction, is
void and will not work an estoppel. (Mason v. Mason,
140 Mass., 63; James v. Wilder, 25 Minn., 305; Sheviin
v. Whelen, 41 Wis., 88; Dunlap v. Thomas, 28 N. W,
Rep.[1a.], 638; Merriam v. Boston, 117 Mass., 241.) The
mortgage in this case being in violation of statute is void,

- and does not estop either Gosson or his wife to deny its
validity in a foreclosure proceeding. (Hall v. Loomis, 30 N.
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W. Rep. [Mich.], 374; Myrick v. Bill, 37 Id. [Dak.], 369;
Conway v. Elgin, 38 Id. [Minn.], 370; McClure v. Bra-
niff, 39 Id. [1a.], 171; Herron v. Knapp, 40 Id. [Wis.],
149; Bank v. Dickinson, 10 S. E. Rep. [Ga.], 446; Tim-
othy v. Chambers, 11 Id. [Ga.], 598; Franklin Land Co.
v. Wea Gas, Coal & Oil Co., 23 Pac. Rep. [Kan.], 630.)
The domicile of the wife follows that of the husband.
(Jacobs, Domicile, sec. 214; Republic v. Young, Dallam
[Tex.], 464; Russell v. Randolph, 11 Tex., 460; Lacey v.
Clements, 36 Id., 661; Johnston v. Turner,29 Ark., 280;
Burlen v. Shannon, 115 Mass., 438.) The fact that the
wife does not live with her husband on the homestead does
not destroy her homestead interest in the premises. (Lar-
son v. Butts, 22 Neb., 370 ; ' Herron v. Knapp, 40 N. W,
Rep. [Wis.], 149; Sherrid v. Southwick, 5 N. W. Rep.
[Mich.], 1027; Schouler, Dom. Rel., 54; Story’s Conflict
of Law, 40, 41; 9 Am. & Eng. Ency. Law, p. 812, sec. 4.)

Barnes & Tyler, contra.

Post, J.

There is in this case one question which, according to
our conclusion, is decisive of the controversy, viz., the
effect of a mortgage by a husband, the head of a family,
upon the homestead in this state, having at the time an
insane wife in another state. From the pleadings and
proofs it appears that the defendant William Gosson, with
his three children, removed from Illinois to this state in
the year 1879, and has ever since resided upon and occu-
pied the premises in controversy as a homestead, his family
in this state consisting of his three children, whose ages do
not appear, and a housekeeper. At the time of his removal
to this state the defendant had a wife, Margaret Gosson, who
was and still is insane and an inmate of an asylum for the
insane in the state of Illinois, and who is still the wife of
said defendant. It further appears that said Margaret Gos-
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son has never resided upon the premises and never acquired
an actual residence in this state. It has been repeatedly
held by this court that mortgages or conveyances of the
homestead are void unless signed and acknowledged by both
husband and wife. (Aultman v. Jenkins, 19 Neb. 209 ; Swift
. Dewey, 20 1d., 107; Larson v. Butts, 22 1d., 370 ; Beits v.
Sims, 25 1d., 166; McOreery v. Schaffer, 26 Id., 175.)
The rule is also well settled by the decisions of this and
other courts, that a wife who is living separate and apart
from her husband will not from that fact alone be held to
have abandoned or forfeited her interest in the homestead.
(Larson v. Bults, supra; Herron v. Knapp, 72 Wis., 553;
Castlebury v. Maynard, 95 N, Car., 281.) The pertinent
inquiry, therefore, is, whether the rule stated applies to the
case under consideration. We are clearly of the opinion
that it does, both upon reason and authority. The authori-
ties are not harmonious on the question of the rights of a wife
with respect to the homestead after a voluntary abandon-
ment of the family without cause, although the decisions
under statutes similar to ours are uniform to the effect that
the mere absence of the wife from the state, through no
fault of her own, will not be construed as an abandonment
of the homestead so as to authorize a conveyance or incum-
brance thereof by the husband alone. (Chambers v. Coz,
23 Kan., 393; Ot v. Sprague, 27 1d., 620; Alezander v.
Vennum, 61 Ia., 160; Sherrid v. Southwick, 43 Mich., 515.)
In Alexander v. Vennum, A. recovered judgment against
M., the owner of a homestead in Iowa. The latter conveyed
to V., the defendant, his insane wife joining in the execu-
tion and acknowledgment of the deed, and immediately
thereafter abandoned the property as a homestead. It was
held that the conveyance by M. was void, on account of
the insanity of his wife, and that a sheriff’s deed to A. in
pursuance of an execution sale to satisfy the judgment in
~ his favor passed the title to the property.
The statutory provision for the conveyance or incum-
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brance of the homestead is exclusive. The language is,
“ The homestead of a married person cannot be conveyed or
incumbered unless the instrument by which it is conveyed or
incumbered is executed and acknowledged by both husband
and wife.”” Here is a plain prohibition against the incum-

brance of the homestead without the joint act of both hus- -
band and wife. It contains no-exeeption with respect to
an absent or insane husband or wife. Had Mrs. Gosson,
defendant’s wife, been in fact a resident of this state and
her domicile the premises in controversy, it is plain that she
* would have been incapable of relinquishing her homestead
right, and a mortgage executed by her would have been
ineffectual for the purpose of creating a lien thereon. And
it requires no argumeént to prove that on account of her
absence from the state she could accomplish by indirection
that which she was incapable of doing by her voluntary act.
2. It is contended, however, that the defendant William
‘Giosson is now estopped to claim the property as a home-
stead by reason of having represented himself to be a single
man. He is in the mortgage described as a single man, and
it is alleged that the credit represented by the mortgage
was given on the faith of his statement to that effect. De-
fendant on the other hand denies that he ever represented
to plaintiff that he was a single man and alleges that the
latter accepted the mortgage with full knowledge of all the
facts. The evidence upon that issue is conflicting and does
not call for an examination here. Estoppel will not supply
the want of power, or make valid an act prohibited by ex-
press provisions of law. The statute in effect declares a
-conveyance or incumbrance of the family homestead by the
liusband alone void not only as to the wife, but also as to
the husband himself. Therefore neither is estopped from
asserting the homestead right as against the grantee or
mortgagee. Such is the view sanctioned by the clear
weight of authority and supported by the soundest reason-
ing. (Connor v. MeMurray, 2 Allen [Mass.], 202; Barton

56
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v. Drake, 21 Minn., 299; Al ». Banholzer, 39 1d., 511;
Crim v, Nelms, 78 Ala., 604 ; Morrisv. Ward, 5 Kan., 239 ;
Ayers v. Probasco, 14 1d., 190 ; Hait v. Houle, 19 Wis.,
475; Bruner v. Bateman, 66 Ia., 488 ; Dye v. Mann, 10
Mich., 291 ; Sears v. Dizon, 33 Cal., 326 ; Green v. Marks,
© 25 11, 221 ; Thompson on Homesteads and Exempﬁons,
474 ; Smith on Homesteads and Exemptions.) To hold that
such a conveyance could be enforced as against the husband
while void as to the wife and children, would be not only
absurd in the extreme, but would be a flagrant usurpation
of legislative powers, ‘

3. The decree of foreclosure is defended by counsel for
appellee on the ground that the property in question exceeds
$2,000 in value, and that the mortgage.is valid as to the
excess over and above that amount. The value of the
homestead is, we think, under the issues in this case wholly
immaterial. It is not doubted that in a proper proceeding
the homestead property in excess of the statutory limit may
be subjected to the satisfaction of a mortgage by the hus-
band. But if such relief is sought it should be by plead-
ings which put in issue the value of the homestead. The
case of Swift v. Dewey, 20 Neb., 107, was in a proceeding
in the nature of a creditor’s bill and is therefore not in point.
(See Black v. Lusk, 69 Ill., 74 ; Thompson on Homesteads
and Exemptions, 481.) We think, however, that the
claim of appellee with respect to the value of the property
is not sustained by the evidence in the record. Tlre present
value of the homestead, according to the preponderance of
the evidence, is between $1,800 and $2,000, certainly not
to exceed the amount last named. The decree of foreclos-
ure will be reversed and the cause remanded to the district
court with directions to enter judgment for the plaintiff for
the amount of the notes introduced in evidence.

JUDGMENT ACCORDINGLY.

THE other judges concur.
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‘JAMES DAILEY, APPELLEE, V. CATHERINE KINsLER,
APPELLANT, ET AL.

[FILED DECEMBER 16, 1892.]

1. Bona Fide Purchaser of Real Estate: NoTICE: PLEAD-
ING. A defendant who claims protection as a bona fide pur-
chaser of real estate without notice of the plaintiff’s equities is
required to deny such notice, although not alleged in the petition.

2. Real Estate: PAROL TRUSTS : STATUTE OF FRAUDS: PLEADING.
Where, in an action to set aside certain conveyances through
which the de:endant claims title to lands, a court of equity has
entered final decree in accordance with the prayer of the peti-
tion and quieting the title of the plaintiff, the latter may plead
the statute of frauds in a subsequent action by the grantor of the
defendant to establish a parol trust claimed to have been created
in his favor at the time of the conveyance by him to the de-
fendant.

3. : : : : CASE STATED. In an action by
D. against F., the holder of the legal title to the land in dispute,
to set aside mrtam conveyances through which the latter claimed
title, a final decree was entered for the plaintiff in accordance
with the prayer of his petition, which decree still remains in
force. Subsequently K., F.’s grantor, intervened and filed an
answer in which it was alleged that the deed to F. was without
consideration, and executed and delivered in accordance with a
contemporaneous verbal agreement by which F. was to reconvey
to K. on demand of the latter. Held, That D. may plead the
statute of frauds as a defense against K., although F. may be
willing to recognize the trust.

4. Evidence examined, and /ield, not to establish & trust in paroL.
REHEARING of case rei)orted in 31 Neb., 340.
Mahoney, Minahan & Smyth, for appellant.

Switzler & MecIntosh, contra.

Posr, J.

This is an appeal by the defendant Catherine Kinsler
from a decree of the district court of Douglas county.
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Judgment was entered at the Ja‘nuary, 1891, term affirm-
ing the decree below. (See Dailey v. Kinsler, 31 Neb., 340.) -
Subsequently, however, on the motion of the appeliant, a
rehearing was allowed. The reliance of the appellant at this
time is upon two propositions, viz.:

First—That the original petition did not state a cause of
action against Feeney, her co-defendant, hence the question
of title in him to the property in coutroversy was not con-
cluded by the decree of the district court.

Second—There is no such privity between the plaintiff
and Feeney in relation to said property as will entitle the
former to avail himself of the provisions of the statute of
frauds asagainst her; that the right to interpose the statute
is personal to Feeney, and since he is willing to recognize
the alleged trust in her favor, the plaintiff should not be
heard to complain.

The record shows that the decree against Feeney was by
default. Such a judgment or decree is conclusive as to the
cause of action alleged only. By a failure to“answer, a
defendant does not confess the allegations of a petition
which fails to state a cause of action. "This is an element-
ary rule of pleading. The particular objection to the peti-
tion in this case is that it is not therein distinctly charged
that Feeney had notice of the alleged equities of the plaintiff
at the time he took the deed for the property. The alle-
gation of the petition is as follows : “ Said James H. Feeney
claims to own said property at this time by virtue of a
deed from said defendant, Catherine Kinsler, under date
of May 2, 1884, which said conveyance came to plaintiff’s
knowledge only on May 8, 1884, and it was made without
any consent on his part.” The petition also contains a
prayer for general relief and for the quieting of the plaint-
iff’s title as against both defendants. The plaintiff was
not required to anticipate a defense by Feeney on the
ground that he was a bona fide purchaser. As said by
Chancellor Walworth in Lowry v. Tew, 3-Barb. Ch.[N. Y.],
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414, “It is a general rule of equity pleading that a defend-
ant who claims protection as a bona fide purchaser without
notice must deny such notice, although not distinctly al-
leged in the bill.” And in Denning v. Smith, 3 Johns. Ch.
[N.Y.], 345, it is said that “ The pleader must deny fully,
in the most precise terms, every circumstance from which
notice could be inferred.” (See also Manhattan Co. v. Ev-
ertson, 6 Paige Ch. [N.Y.],457; Harrisv. Fuy, 7 1d., 421;
Bowman v. Grifiith, 35 Neb., 361.) It is evident that the
petition stated a cause of action against Feeney, and if he
claimed the rights of a bona fide purchaser, he was bound
to allege and prove purchase in good faith without notice
of the equities of the plaintiff.

2. In determining whether the statute of frauds is avail-
able to the plaintiff in this case, the fact should not be
overlooked that both the appellant, Miss Kinsler, and Fee-
ney, her grantee, were, at the inception of this controversy,
joined as defendants. The former was served by publica-
tion and ghe latter personally. Both were defaulted and a
decree entered quieting the plaintiff’s title and perpetually
enjoining both defeudants from in any way conveying or
incumbering the property. That decree was, on the mo-
tion of the appellant, set aside as to her, but continues in
full force and effect as to Feeney, who afterward, regard-
less of the injunction, conveyed the property to the appel-
lant. An answer was subsequently filed by the appellant,
in which, after denying the allegations of the petition, she
alleged that she was the equitable owner of the property,
and that the deed to Feeney was executed with the distinct
understanding that the latter would reconvey the property
to her upon demand. It appears from the evidence in the
bill of exceptions that there was no written agreement by
Feeney to reconvey. Nor isit even contended that the al-
leged trust could have been enforced by the appellant as
against him. Did the plaintiff, by virtue of the decree,
succeed to the rights of Feeney, so that he may now inter-
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pose the plea of the statute to defeat the alleged trust in
favor of the appellant? It should be noted in this con-
nection that the decree does not in terms command a con-
vevance by Feeney to plaintiff. But that omission we
regard as unimportant. It is in all other respects in the
usual form and clearly sufficient to bind the defendant
therein and all who are in privity with him in respect to
the property affected thereby. (Wells, Res Adjudicata, 28 ;
Adams v. Barnes, 17 Mass., 365; Kelly v. Donlin, 70 Ill.,
386.)

It was held in Rickards v. Cunningham, 10 Neb., 417,
and Hansen v. Berthelsen, 19 1d., 433, that the defense of
the statute of frauds is personal, and available only to the
party sought to be charged and those in privity with him.
This we understand to be the rule generally accepted by
courts in giving effect to the provisions of the statute. The
term privity denotes mutual or successive relationship to the
same rights of property. (1 Greenleaf on Ev.,198.) By
the decree in his favor the plaintiff must be hald to have
succeeded to the rights of Feeney, whatever they may have
been, in the property in controversy. As said by Judge
Day in McDonald v. Gregory, 41 Ia., 516: “If the rights
of two parties have been determined respecting a particular
subject and the subject-matter of the suit is afterwards
assigned, the assignee takes it affected by the prior adjudi-
cation and may avail himself of its advantages and is.sub-
ject to its burdens.” Rickards v. Cunningham and Han-
sen v. Berthelsen are not in conflict with the view here
expressed. The point decided in the first named case is,
that an execution plaintiff cannot defeat a sale of personal
property by the defendants to a third party on the sole
ground that such sale is in violation of the provisions of
the ninth section of the statute of frauds, and. in the last
named case the only question discussed or decided was
whether the grantee on the facts in that case could plead
the statute as a defense. The decision, both in the district
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court and in this court, was upon the ground that the grantee
of Berthelsen took with notice of the plaintiff’s rights.
The question of the application of the statute was not nec-
essarily involved, and whether the grantee could in such a
case interpose the statute for his protection is a question
not raised in this controversy, and on which the writer
does not wish to be understood as expressing an opinion.

3. There is a failure of proof on the part of the appel-
lant to sustain the allegations of a trust in her favor. The
conveyance to Feeney appears to have been voluntary on
her part, unaccompanied by any promise to reconvey or
understanding to that effect. She is asked, while testify-
ing in her own behalf, how she came to execute the deed to
Feeney, to which she answered, “I was sick and thought I
was going to die at the time, and T wanted to have some
money to bury me, and that is the reason I gave the deed
at that time, but I didn’t go away; I was sick and didn’t
expect to get well, and I made the deed for money enough
to bury me out of it.” - Again, on redirect examination,
she is asked to state whether or not there was any under-
standing between herself and. Feeney, at the time the deed
was executed, with respect to a reconveyance of the prop-
erty, to which she answered, “ When I made the deed to
Mr. Feeney I had no idea of anything at all, only that I
made it on the conditions I spoke of.” This evidence does
not prove an agreement to reconvey and is clearly insuffi-
cient to establish a trust. The decree of the district court
is right, therefore, and is

AFFIRMED,

THE other judges concur,
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GEORGE BETTS ET AL. v. F. L. Sims,
[FiLED DECEMBER 16, 1892.]

1. Roal Estate: PAYMENT OF MORTGAGE BY PURCHASER:
FAILURE OF TITLE: SUBROGATION. A purchaser of real estate
who has paid off a prior mortgage thereon in the belief that he
was the owner of the property purchased, will, on a failure of
his title, be subrogated to the rights of the mortgagee as against.
the mortgagor and others who are in equity liable for the mort-
gage debt.

2. : : . In an action by the plaintiffs, husband
and wife, to quiet the title to their homestead against the de-
fendant who claimed title through a conveyance executed by the
husband alone, it was disclosed that B., who held title through
the deed mentioned, at the request of plaintiffs, mortgaged the
premises to a third party, and with the proceeds thereof paid
and satisfied two prior mortgages thereon executed by both
plaintiffs; and that the defendant, who held by certain mesne
conveyances from B., believing himself to be the owner, paid off
the mortgage executed by the latter. Held, That defendant
should be subrogated to the rights of the several mortgagees
and is entitled to a decree of foreclosure in the action to quiet
title. '

: CONVEYANCE OF HOMESTEAD: PURCHASE OF APPAR-
ENT TITLE AT REQUEST OF REAL OWNERS: RIGHT OF PUR-
CHASER TO RECOVER PURCHASE MoNEY: SET-OrF. Plaintiffs,
husband and wife, induced P., defendant’s grantor, to purchase
real estate from B., who held the apparent title thereto, for their
benefit, and at their request, agreeing to purchase a part thereot
from him at the price paid B., as soon as they could raise the
necessary funds. P. accordingly purchased the property from
B. for $1,000 in money and assumed a prior mortgage thereon
amounting to $1,150, for which plaintiffs were liable. Plaintiffs
subsequently brought an.action to quiet their title to the same
property against the deféndaut on the ground that it was their
homestead, and a conveyance through which both B. and P,
must trace title was executed by the husband only. Held, On .
the facts found, that the $1,000 paid by P. for the land should
in equity be treated as an advancement by him for the benefit
of plaintiffs,and that defendant, P.’s assignee, was entitled to
offset that amount, with interest, against the claim of plaintiffs
for rents and waste.

3.




Vor. 35] SEPTEMBER TERM, 1892. 841

Betts v, €ims.

ERroR to the district court for Saline county. Tried
below before MoRrris, J.

Hall, McCulloch & English, for plaintiffs in error.
Robert Ryan, contra.
Posr, J.

This controversy had its inception in an action by the
plaintiffs in error in the district court of Saline county to
quiet their title to the property in controversy, to-wit, a
quarter section of land in said county, as against the de-
fendants in error. They alleged in their petition that the
defendants claimed title through a deed from George Betts.
which was void and insufficient to pass any title whatever,
for the reason that said property was at the time in ques-
tion the homestead of the said George Betts and his wife
Eliza, who did not sign or join in the execution thereof.
The defense relied. upon was an estoppel as against both
plaintiffs. On a final hearing the district court dismissed
the petition for want of equity and entered a decree for
the defendant. An appeal was taken to this court, where
the decree of the district court was reversed and judgment
entered here for plaintiffs in accordance with the prayer of
the petition. (See Beits v. Sims, 25 Neb., 166.) The facts
involved in that controversy, so far as they are material to.
this, are fully stated in the opinion cited above. Subse-
quently the defendant in error made application to this
court for a modification of the decree against him so as to
allow him to be subrogated to the rights ef Charles Bidle-
man, who held a mortgage on the property in controversy,
and which he, defendant, had paid in full while in good
faith, relying upon his title through the aforesaid deed
from George Betts. Said application was granted, but it
appearing that an accounting would be necessary in order
to fully determine the rights of the parties with respect to
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said claim, the case was remanded to the district court for
hearing upon amended pleadings. It is not deemed neces-
sary to make an extended reference to the pleadings, as the
findings and decree of the district court, which are set out
below, are responsive to all the issues presented, and
plainly indicate the contentions of the parties at the hear-
ing. The findings and decree are as follows: ,
“And now on this 24th day of November, 1890, the
same being a portion of the October term of this court,
this cause came on to be decided upon the submission here-
tofore had of said cause, and the court, being now fully
advised in the premises, finds that the findings of fact
heretofore made by this court are, and each of them is, fully
sustained by the evidence submitted upon this hearing.
This court further finds that the defendant F. L. Sims,
believing in good faith that he was the owner at the time
of the southeast quarter (S, E. }) of section eight (8), in
township eight (8) north, range one (1) east, sixth (6)
principal meridian, did, on the 4th day of March, 1883,
pay off the amount due on a certain mortgage made on
said premises by Joseph Brown to Charles Bidleman of
date September 1, 1880, which said mortgage was duly
filed for record in the office of the county clerk of Saline
county, Nebraska, on September 24, 1880, and duly re-
corded in Mortgage Record No. 11, on pages 388 and 389
of said office. That said mortgage was made with the
knowledge and assent and at the request of George Betts
and Eliza Betts, and the proceeds were used for their bene-
fit, and. in making said mortgage the court finds that Jo-
seph Brown was acting as the trustee of said G:orge Betts
and Eliza Betts. * * * That the amount so paid on
March 4, 1883, by F. L. Sims was eleven hundred and
fifty dollars, with ‘eight- per centum per annum interest
thereon from the preceding 1st day of September, which
interest so paid was in amount fifty-seven dollars, and that
the said F. L. Sims is entitled to be subrogated as to said
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mortgage and its lien, enforcement, and remedies in respect
thereto to all the rights which the said Charles Bidleman
could now assert if he held said mortgage unpaid and un-
discharged. The court therefore finds that F. L. Sims, as to
said premises above described, is entitled to the relief by him
prayed, and the foreclosure of said mortgage, as though in
form assigned by Charles Bidleman to said F. L. Sims,
and to an order of sale, under which said premises shall be
sold to pay the amount above found due, to-wit, the sum
of eleven hundred and ninety-seven dollars, with interest
thereon at eight per centum per annum to the present date,
in all to this date the sum for which F'. L. Sims is entitled
to the relief as aforesaid is nineteen hundred and thirty-six
1oy dollars, to draw eight per centum interest per annum
from this date. The court further finds that the said
premises were conveyed by F. M. Patton to F. L. Sims
with all his right, title, interest, claim that he held against
George Betts and Eliza Betts and Joseph Brown as to the
lands above described; that said George Betts and Eliza
Betts requested, urged, and induced said F. M. Patten to
purchase said premises from Joseph Brown and as part
consideration to pay, and the said Patton did therefore pay,
to said Brown for the use and benefit of, and upon the di-
rection of, George Betts and Eliza Betts the sum of one
thousand dollars ($1,000) cash, and assuming the mortgage
to Charles Bidleman for $1,150; that said one thousand
dollars was paid as aforesaid September 7, 1882, by F. M.
Patton, and that as to the said sum of one thousand dollars
F. L. Sims is entitled to be subrogated to the rights of his
grantor, F. M. Patton, and to have computed interest
thereon at the rate of seven per centum per annum, which
sum of one thousand dollars and interest should be credited
upon the amount found due in favor of George Betts and
Eliza Betts as hereinafter stated. The court finds further
that the said F. L. Sims should account for the rental value
of theabove premises from the time he took possession of the
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same until dispossessed by the decree of the supreme court,
a period of six years, at the rate of one % dollars per
acre per year, or in all one hundred and eighty-four dollars.
per year, said rent being due at the end of each year, and
to draw seven per centum interest from the said times, and
the said Sims should also account for the granary removed
from said premises at its fair value, which the court find, to
be one hundred dollars, and for the stable removed, at its
fair value, which this court finds to be ten dollars, and for
the value of all trees removed from said premises, twenty~
two 1% dollars, and the court, being without reliable data
upon which to figure the time for which Sims should pay
interest on the three items last mentioned, assumes that it
should be for three years at seven per centum per annum,
which amounts to twenty-seven £ dollars. The court
further finds that the above named aumounts (excluding the
Bidleman mortgage) with seven per centum interest thereon
should be treated as a set-off as to the one thousand dollars
paid by F. M. Patton as above stated, with seven per
centum interest thereon from the date of said payment,
which was on September 7, 1882; that upon that basis the
court finds that the said one thousand dollars, with sevemn
per centum interest thereon from September 7, 1882, com-
puted thereon, exceeds the total amount for which F. L.
Sims should account as aforesaid, including interest thereon
as above found due, but this court finds no prayer for re-
lief in favor of F. L. Sims as to said excess on said prem-
ises nor for reimbursement for taxes paid or improvements.
made by Sims, and therefore finds that any relief on that
score must be denied. It is therefore ordered, adjudged,
and decreed by this court that F. L. Sims be entitled to be
and is subrogated to the rights of Charles Bidleman as to
the southeast quarter (S. E. }) of section eight (8), town-
ship eight (8) north, range one (1) east, sixth principal me-
ridian, as against George Betts and Eliza Betts and all
parties claiming under or through them or either of them;
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that the mortgage in favor of Charles Bidleman be de-
clared in full force and virtue in favor of F. L. Sims by
subrogation from September 1, 1880; that said mortgage
be foreclosed as prayed, in favor of F. L. Sims for the
amdunt now due thereon, which the court finds to be nine-
teen hundred and thirty-six 4% dollars, to draw eight per
centum per annum from this date.”

The first point made in the brief of plaintiffs in error is
that the order of this court modifying the decree in their
favor did not include the so-called Patton claim; hence,
the question whether the defendant should be subrogated
to the rights of Patton with respect to money paid by the
latter to Brown, his grantor, was not involved in the sec-
ond hearing. It is not necessary to look to the order re-
manding the case for the issues, since the question of the
defendant’s right to offset the $1,000 paid by Patton to
Brown at the special instance and request of the plaintiffs
.was distinctly raised by the pleadings in the supplemental
proceeding.

2. The evidence before the district court was not pre-
served, hence the only question now open for consideration
is whether the decree is warranted by the facts as found by
the court. Of the right of the defendunt to be subrogated
to the equities of Bidleman there can be no doubt. From
the findings of the court on the first hearing, which are set
out at length in the opinion previously filed in the case,
and which the court in this proceeding finds to be true, it
appears that in the year 1876 the plaintiffs mortgaged the
land in controversy to the New England Mortgage Secur-
ity Company to secure the sum of $600, borrowed by
them, which indebte.lness bore interest at the rate of ten
per cent, and in the year 1877 they mortgaged said land to
one R. 8. Bentley to secure the sum of $500, borrowed by
them, which indebtedness bore interest at the rate of
twelve per cent. Both plaintiffs signed and acknowledged
the said mortgages. In the year 1880 plaintiffs procured
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said Bentley, to whom the land had in the meantime been

deeded as security, for the $500 loan, together with other

money advanced by him, to convey said land to Joseph

Brown, who assumed said mortgages as part of the consid-

eration therefor. Brown, after the conveyance to him,

mortgaged the premises to Bidleman for $1,150, with the
proceeds of which he paid off and satisfied the two mort-

gages executed by plaintiffs. The defendant, who subse-

quently purchased from Patton, Brown’s grantee, paid in

full and caused to be satisfied of record the mortgage to

Bidleman. Plaintiffs having invoked the equitable powers

of the court must, as a condition to relief, discharge the
obligation which in equity they owe to the defendant.

“The rights of subrogation,” says Chancellor Kent, “is

founded upon natural justice and is recognized in every

cultivated system of jurisprudence.” (Cheesbrough v. Mil-
lard, 1 Johns. Ch.[N. Y.],412.) The court, therefore, did

not err in awarding a decree of foreclosure for the amount -
of the Bidleman mortgage and interest thereon.

3. It is urged finally that the defendant was not en-
titled to be subrogated to the rights of Patton as to any
claim for the $1,000 paid by the latter to Brown, and that
the district court erred in allowing that amount as an off-
set against the sum of $1,236, found due them on account
of rents and for waste by the defendant. By reference to
the finding, set out above, it appears that plaintiffs re-
quested and induced Patton to purchase the premises from
Brown and to pay the $1,000 for their benefit and by their
direction. It is further found that Patton conveyed said
property to the defendant “with all his right, title, inter~
est, and claim that he held against George Betts and Eliza
Betts, as to the lands above described,” etc. The facts as
found amount to an assignment by Patton of whatever
cause of action he may have had against plaintiffs, and
which is available to the defendant in this action.

The vext and only remaining question is that of the lia~
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bility of plaintiffs to Patton for the $1,000 paid to Brown
as part consideration for the property. By reference to
the tenth finding, accompanying the original decree, it will
be observed that plaintiffs were beneficially interested in
the purchase of the land by Patton, that they were desir-
ous of securing a part of the premises, but not having the
necessary money, induced Patton to purchase it, agreeing
to purchase a part of it from him at the price paid there-
for to Brown. Construing the several findings together, it
is apparent that the $1,000 in question should in equity be
treated as an advancement by Patton for plaintiffs and for
their benefit, and for which they should account in this
action. It is not contended that this claim could be made
a lien upon the property, nor is there a prayer for jndg-
ment for the excess remaining in defendant’s favor after
allowing plaintiffs credit for the amount found in their
favor. The claim for rents of the property and for waste
committed thereon does not partake of the character of the
homestead, and is not shown to be exempt on other
grounds, The decree is right and is

AFFIRMED,

Maxwery, Ca. J., concurs,

Norvar, J., not sitting,
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State, ex rel. Christy, v. Stein.

StATE oF NEBRASKA, EX REL. S. W. CHRIsTY, V. HER-
MAN E. SteIN, County CLERK, AND L. L. JoHN-
80N, INTERVENOR.

[FILED DECEMBER 20, 1892.]

1. Elections: RETURN OF PoLL BoOK: CERTIFICATION. Under
the provisions of section 20, chapter 26, Compiled Statutes, it is
the duty of judges and clerks of election to return a true list of
the persons voting at that election and certify the same. It is
also the duty of the judges and clerks to certify the aggregate
number of votes cast for each person voted for, but it is no part
of their duty to certify that certain persons received a specified
number of votes as a democrat and a certain number as peo-
ple’s independent, or otherwise, and such certification has no
force or effect.

2.

: Duty oF CoUNTY CLERK: CANVASSING RETURNS: CER-
TIFICATE OF ELECTION: CLASSIFICATION OF VOTES. By sec-
tion 46 of the above chapter it is made the duty of a county
clerk, upon the reception of the returns from each election pre-
cinet, ward, ete., and within six days after the closing of the
polls, together with two disinterested electors chosen by himself,
to open the poll books and make abstracts of the votes cast
* % * for members of the legislature from the county alone
on one sheet, and “of votes for members of the legislature by
districts comprising more than one county, on another sheet,”
and by section 48 the clerk is required to make out a certificate
of election to the person having the highest number of votes.
Held, That it was the duty of the clerk to issue a certificate to
the person having the highest number of votes, and that he had
no authority to classify the votes cast for a candidate as people’s
independent, democratic, or otherwise.

OricINAL application for mandamus.

L. Q. Hurd, G. M. Lambertson, and A. W. Agee, for
relator,

Thomas H. Matters, and John M. Ragan, conira.

MaxwegrLL, Cn. J.

This is an application for a mandamus to compel the de-
fendant Stein to issue a certificate of election to the relator.
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The cause of action, as set forth in the amended affidavit, is
as follows:

“S. W. Christy, the relator, being first duly sworn says
and represents to the court, that he is a citizen of the
United States, and of the state of Nebraska, and has been
for more than two years last past, and continuously to the
present time, a resident elector of the county of Clay, in
. said state, and is eligible to the office of state senator for the
twenty-fifth senatorial district, in the state of Nebraska,
which said senatorial district is composed of the counties of
Clay and Hamilton and no others; that the respondent,
Herman E. Stein, is, and has been for more than two years
last past, the duly elected, qualified, and acting county
clerk of the said county of Clay, which is the first county
named in the law designating the said senatorial district.

“That at the general election in said senatorial district
held on the 8th day of November, 1892, the relator was
a candidate for the office of state senator, from said senato-
rial district, and that the several election boards in the sev-
eral precincts in the county of Clay duly made returns to
the respondent as county clerk of Clay county, Nebraska,
of all the votes cast in the several voting precincts respect-
ively, in said county including those cast for state senator
for said twenty-fifth senatorial district, and that within six
days after the 8th day of November, 1892, the said county
clerk, together with two disinterested electors and residents
in said county who were selected by him for that purpose,
canvassed the votes of the several precincts in said county,
which had been duly returned to him as such county clerk
by the several election boards in said county, including the
votes cast for state senator in said district, and made an
abstract thereof as provided by law, and found that there
had been cast in the several voting precincts in said county
for state senator as follows:

67
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For the relator, S. W. Christy ......... cerensrasiieranens 1,682
For L. L. Johnson, people’s independent........ corenes 8627
For L. L. Johnson......c.ccvevvrirvereniennennnnnnnnnnnnn. 632
For L. L. Johnson, democrat...............ocevrnernrenas 280

which were all the votes cast for the office of state senator
at said election in the county of Clay.

“The relator further states and shows to the court, that in
the county of Hamilton the several election boards in the
several voting precinets in said county duly made returns
of all the votes cast at said election so held in said county
on November the 8th, 1892, including the votes cast for
state senator for said twenty-fifth sevatorial district in said
county, to the county clerk of said county, and that within
six days after the said 8th day of November, 1892, L. W,
Shuman, who was the duly qualified and acting county
clerk of said county of Hamilton, together with two disin-
terested electors selected by him for that purpose, duly
opened and canvassed the returns of the votes cast in said
county including the votes cast for state senator in said
twenty-fifth senatorial district, and made an abstract thereof
as required by law, and found that the votes cast for state
senator in said county were as follows, to-wit:

For the relator, S. W. Christy.............. cereees 1,203 votes
For L. L. Johnson............... cenresrenrtiacesens 1,232 votes
For H. W, Castle..cccoveriaiaeneniiininieeninenenns 96 votes

“That the foregoing were all the votes cast in either of
said counties for said office of state senator for said twent_ -
fifth senatorial district ; that within six days after the hold-
ing of said election, on the 8th day of November, 1892,
the county clerk of Hamilton county duly transmitted by
mail to the county clerk of Clay county, Nebraska, Her-
man E. Sten, rcspondent herein, a certified copy of the
abstract of all the votes cast in said county of Hamilton,
for the office cf state senator for said twenty-fifth senato-
rial district, and notwithstanding the relator herein received
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the highest number of votes cast for any person for state
senator in said senatorial district, as it appears by the re-
turns made by the several election boards in said counties
of Clay and Hamilton, composing said senatorial district,
and as it appears by the canvass of votes and the abstracts
thereof made by the canvassing board in -said counties re-
spectively, a copy of said abstracts, which.were compared
by the respondent and disinterested electors, are hereto at-
tached marked A and B, and made part hereof, yet the
said respondent, Herman E. Stein, refused, and still refuses,
to issue to this relator a certificate of election to the office
of state senator for the twenty-fifth senatorial district, al-
though this relator has demanded of the said respondent
that he issue to him, this relator, such certificate.

“The relator therefore prays that a peremptory writ of
mandamus may issue, commanding the respondent, Her-
man E. Stein, to forthwith issue to this relator, S. W.
Christy, a certificate of his election to the office of state
senator for the twenty-fifth senatorial district of the state
of Nebraska, composed of the counties of Clay and Ham-
ilton, and for such other relief as the relator may be en-
titled to, and for costs.”

The defendant Johnson was permitted to intervene and
filed an answer in which he admits the facts stated in the
first, second, third, fourth, and fifth paragraphs of the
" affidavit except as to the abstract of the votes made by
the board of canvassers. He then alleges:

“At the election held on November 8, 1892, in the
twenty-fifth senatorial district, comprising the counties ot
Clay and Hamilton, there were three candidates for said
office, to-wit, S. W. Christy, L. L. Johnson, and H. W.
Castle; that L. L. Johnson was duly nowminated by the
people’s independent party, which nomination was duly
certified according to law to the county clerk of Clay
county, Nebraska, and within the time prescribed by law,
and no objection was made thereto; that L. L. Johnsoh
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was also nominated by the democratic party in said dis-
trict, and his nomination was duly certified to the county
clerk of Clay county, Nebraska, according to law, and
within the time prescribed by law, and no objection was
made thereto; that the county clerk of Clay county, Ne-
braska, who is respondent herein, was also the chairman of
the republican county central committee of Clay county, Ne-
braska,and of the twenty-fifth senatorial district of the state
of Nebraska; that immediately preceding the election held
November 8, 1892, said county clerk of Clay county, Ne-
braska, proceeded to and did write in the poll books as
sent out by him to the various polling places in Clay
county, Nebraska, the name of this answering defendant
as the candidate of two different parties, and also in part
of the poll books putting no political designation for the
office of this answering defendant, and in all of the poll
books sent out by him he placed no political designation
after the name of the relator of this action; that within the
time prescribed by law L. L. Shuman, whe was the duly
qualified and acting county clerk of Hamilton county, Ne-
braska, together with two disinterested persons, being free-
holders, selected by him for that purpose, duly opened and
canvassed the returns of the votes cast in said county, in-
cluding the votes cast for said state senator in the twenty-
fifth senatorial district, and made an abstract thereof as re-
quired by law, and duly certified the same to the county
clerk of Clay county, Nebraska; that within the time pre-
scribed by law the votes as cast at the general election held
in Clay county on the 8th of November, 1892, were re-
turned to the county clerk of Clay county, Nebraska, and
within the time prescribed by law the clerk selected two
disinterested persons, being freeholders, who, together with
the county clerk of Clay county, Nebraska, comprised the
board of canvassers of said county, and on the 14th day of
November, 1892, said board canvassed the vote of said
county of Clay and state of Nebraska, and made the fol-
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lowing abstract of election in relation to the matter now
before this court:

¢ {ABSTRACT OF ELECTION.

“‘Abstract of Votes Cast in Clay and Hamilton Counties,
Nebraska, at the General Election, held on Tuesday, the
eighth day of November, 1892.

“‘For the office of senator twenty-fifth district there
were fifty-eight hundred eighty-eight votes cast, which
were cast for the persons as stated in the following sched-
ule, to-wit :

‘¢ Name of office, senator twenty-fifth district.

“¢Names of persons, number of votes cast for each.
Figures voted for: S. W.Christy,2,785; H. W. Castle,
96; Mart Castle, 1; L. L. Johuson, 1,864 ; L. L. John-

" son (people’s independent), 862; L. L. Johnson (democrat),

280.

“That on the 14th day of November, 1892, the board of

canvassers made full return of their acts and doings in re-
lation to the matter hereinbefore set forth and declared the
result of their computation in words and figures following,
to-wit : ‘

“¢We, the undersigned, H. E Stein, county clerk of
said county, and W. A, Ward and J. E. Wheeler, two dis-
interested householders of the county, chosen by the said
county clerk, acting as a board of county canvassers for said
county, do hereby certify that the foregoing is a correct ab-
stract of the votes cast at the aforesaid election according
to the poll books returned from the several precincts in said
county. We further certify that at the said election the
following persons were duly elected to the office stated op-

posite their respective names:

NAMES OF PERSONS ELECTED. NAME OF OFFICE.

L. L. Johnfon «ccccvvviivnnnnreenennns Senator 25th Senatorial District.

“ ¢ In testimony whereof we have hereunto set our hands
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and caused this to be attested by the seal of said county,
this 14th day of November, 1892.

“¢[SEAL.] H. E. SrEIx,

“¢W. A. WaRrp,
“¢J. E. WHEELER,
“*¢Canvassers.’

“That according to the returns of the canvassing board
of Clay county, Nebraska, as hereinbefore set forth, L. L.
Johnson received 3,006 votes, and S. W. Christy 2,785
votes, and H. W. Castle 96 votes; that after the returns
were made, as herein set forth, and canvassed by the board
of canvassers of Clay county, Nebraska, and the result
declared by them as above set forth, the county clerk
of Clay county, Nebraska, refused to issue to this defend-
ant a certificate of election according to law, and on the
15th of November, 1892, this answering defendant served
notice upon the county clerk of Clay county, Nebraska,
that he would appear before the district court of Clay
county, Nebraska, then in session at Clay Center, Nebraska,
the county seat of said county, on the 16th day of Novem-
ber, 1892, at 9 o’clock A. M. of said day, and ask for a
peremptory writ of mandamus to issue, compelling the
county clerk, the respondent herein, to issue to this answer-
ing defendant a certificate of election according tolaw. On
said 16th day of November, 1892, this d« fendant appeared
before said court and presented said cause to said court.
The respondent in this action, also being the respondent in
that action, appeared before said court personally and with
his attorneys, Hon. S, W. Christy (who is the relator herein
and while appearing on the face of the record for Stein, in
truth and in fact he appeared in said action for himself),
Hon. L. G. Hurd, and Hon. George W. Bemis, who are
the attorneys for the relator in this action, and resisted said
application before said court, and the court thereupon, after
full consideration of the same, issued an alternative writ of
mandamus, set forth in the respondent’s answer in this mat-
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ter, returnable on the 17th day of November, 1892, at &
o’clock A. M. of said day.”

A copy of the sample ballot is set out in the answer of
the defendant Stein.

Section 20 of chapter 26, Compiled Statutes, is as fol-
lows: “The county clerk, previous to the opening of the
polls, shall prepare duplicate poll books, in the manner
and form following:

¢ Poll books of an election held in ———— precinct,
township, or ———— ward, in ————— county,
on the day of , A. D. , at which time
A. B,,C. D, and E. F. were judges, and G. H. and I. K.
were clerks of said electlon—the following named persons
voted thereat:
“NUMBER AND NAMES OF ELECTORS.

No.1l. A.B. No.3. E. F.
No. 2. C.D. No. 4. G.H.

“We do hereby certify that the above is a true list of
the persons voting at the above named election.
“Attest :

“A. B,

“C. D, G. H,,

“E. F,, I.K,,
“Judges of Election. Clerks.

“TALLY LIST OF PERSONS VOTED FOR, AND FOR WHAT
OFFICE, CONTAINING THE NUMBER OF VOTES FOR
EACH CANDIDATE.

Governor. | Member of Congress. | County Clerk.

“ We hereby certify that A. B. had
ernor, and C. D. had

votes for gov-
votes for governor; that E, F,

had votes for member of congress, etc.
“Attest:
“A. B,
“C. D, G. H,
“E. F, L K.

“Judqges of Election, Clerks.”
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Section 46 provides that the county clerk, within six
days after the closing of the polls, together with two dis-
interested electors of the county, to be chosen by himself,
shall open the poll books and from the returns therein
shall make abstracts of the votes in the following manner z
Of votes for governor, etc., on one sheet. Of votes for
presidential electors, on another sheet. Of votes for mem-
bers of the legislature from the county alone, on another
sheet. Of votes for members of the legislature by dis-
tricts, comprising more than one county, on another sheet,
ete.

Section 48 requires the clerk to issue a certificate of elec-
tion to the person having the highest number of votes for
the several county and legislative offices.

It will thus be seen that it is the duty of the several
election boards to send to the county clerk a true list of"
the names of persons voting at the election over which
they presided, and to add up the votes cast for the several
persons voted for and certify the same to the county clerk.
Such board has no more authority to certify the politics of"
the persons voted for than it would have to certify the
color of the hair or eyes of the several candidates or their
height, weight, or other immaterial facts. - Nor has such
certification any force or effect whatever, Neither had the
board of canvassers of the county any right or authority
to separate the votes cast for the same candidate as a dem-.
ocrat, people’s independent, or without any designation.
It was their duty to add the whole number of votes cast.
for each candidate and declare the result, and it is the duty
of the clerk to issue a certificate of electlon to the person
having the highest number-ef. votes.

Considerable stress is laid upon the want of authority
of the board to declare the result—as though such decla-
ration was, in effect, a judgment. Whatever the rule may
be in other states it has never had that effect here; and
a declaration in favor of a party while the votes showed
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that he had not received the highest number of votes cast for
that office would be unavailing. The declaration in this
state has never amounted to more than a proclamation of
the result of the election. The proclamation in this case
showed that the board of canvassers, after adding the
votes together in favor of the defendant and the other can-
didates, found that the defendant Johnson had 3,006
votes in the district, while the relator, his most prominent
competitor, had but 2,785, and these figures are admitted
to be correct. This would seem to settle the controversy
in favor of the defendant.

Considerable stress is laid upon the Australian ballot
law of this state, as though it was a scheme to put voters
in a strait-jacket and compel them to vote for the can-
didate of one party alone. The title of the law is, “An
" act to promote the independence of voters at public elec-
tions ; to enfurce the secrecy of the ballot, and to provide
for the printing and distribution of ballots at public ex-
pense.” The first section provides that printing ballots
and cards of instruction at all elections for public officers,
shall be at the expense of the county, etc. Section 2 pro-
vides for the nomination of candidates. Section 3 provides
for certifying said nominations. Section 5 provides for
nominating by petition. Section 6 prohibits certifying
the nomination of two persons by any nominating body
where but one person was to be elected. Section 7 requires
the preservation of certificates for two years. Section 8 pro-
vides when the certificates shall be filed. Section 9 requires
the secretary of state to certify to certain nominations to
the county clerk of each county. Section 10 provides the
mode of declining a nomination. Section 11 provides for
filing objections to certificates of nomination, and declares
in case no objection is made, that the officer with whom
the original certificate was filed shall in the first instance
pass upon the validity of such objection and his decision
shall be final unless an order shall be made by a court or
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judge having jurisdiction. Section 12 provides for filling
the vacancy in case of the death of a nominee, ete. Section
13 requires the use of official ballots upon which shall be
printed the name of every candidate whose name has been
certified. Section 14 provides for “sample ballots printed
upon red or greenpaper, but in the form of those to be used
on election day, each containing the names of the candidates.
Every ballot shall contain the name of every candidate
whose nomination for any office specified in the ballot has
been certified or filed according to the provisions of this
act, and no other names. The names of candidates for
each office shall be arranged under the designation of the
office in alphabetical order according to surnames, except
that the names of electors of president and vice president
of the United States presented in one certificate of nomin-
ations shall be arranged in a separate group. Every ballot
shall also contain the name of the party or principle which
the candidates represent as contained in the certificates of
nomination. At the end of the list of candidates for
each office shall be left a blank space large enough to
contain as many written names of candidates as there are
offices to be filied. There shall be a margin on each side
at least half an inch wide, and a reasonable space between
the names to be printed thereon, so that the voter may
clearly indicate, in the way hereinafter provided, the can-
didate or candidates for whom he wishes to cast his bal-
dot.” Section 15 requires the county clerk to print and
provide for said election precinct or district before the
election a certain number of ballots. Section 16 pro-
vides for correcting errors or omissions in the ballots.
Section 17 requires the county clerk to cause to be deliv-
ered to one of the judges of each election precinct the
propey number of ballots as provided in section 15. Sec-
tion 18 provides for election districts and booths, the gen-
eral form of the latter, their location, and the manner in
which voters s”.all enter and use the same. Section 19 pro-
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vides for two additional judges to deliver ballots to the
voters for preparation. Section 20 provides that the voter
shall designate his choice of candidates by placing a x
opposite the name of the one selected. These crosses must
be made on ballots furnished by the county clerk in pur-
suance of the provisions heretofore stated, and upon which
two members of the election board shall first write their
names in ink on the back of the ballot. The remaining
sections relate more particularly to securing the rights of
voters and a free and unobstructed right to exercise the
elective franchise.

The object of the law is “to promote the independence
of voters at public elections.” This is effected by placing
all the nominees of all the parties and those nominated Ly
‘petition before the voter on one ticket, and requiring
him to designate the person for whom he votes by a cross
opposite such name. No name printed on the ballot is
to be counted unless a cross is placed opposite to it. If a
person receive a nomination from more than one party it
would seem proper to place his name with the nominees of
each party. This would not entitle a voter to vote more
than once for a particular person. Suppose a candidate is
known to be a fair-minded man of integrity and ability
and he should receive a nomination from the republican
and democratic parties, he would be the nominee of each
and should, in the opinion of the writer, be placed on the
ballot as the nominee of each of said parties. The object
of requiring the designation of the party making the nom-
ination is not to build up any particular party, but to pre-
vent deception by making it appear to voters that a certain
person was the nominee of a party when in fact he was
not. Besides, this question cannot be considered at this
time. The certificates of nomination were properly made
and settled and the sample ballots prepared and submitted
before the election, and seem to have conformed in all re-
spects to the requirements of the law., This question will
be farther considered under the second sululivision.
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Second—It will be observed from the synopsis of the
several sections of the statute above given that the county
clerk is to place the names of all persons nominated in any
of the modes provided on the sample ballots, and that they
shall be in possession of the clerk and open to public in-
spection at least six days before the election. This sample
ballot is to be in the form of the official ballots. If the
sample ballot is unsatisfactory to any one party the law
provides a summary remedy for its correction

In the answer of Mr. Stein it appears that he placed the
name of L. L. Johnson at first in but one place in the
sample ballot; that the chairman and secretary of the
democratic county central committee and the same officers
of the people’s independent county central committee pro-
tested against this form and insisted that as two nomina-
tions had been made by distinct parties that each party was
entitled to have its nominees placed separately on the bal-
lots. They also notified him that unless the error was cor-
rected they would apply to the proper tribunal for redress.
Stein at first refused to make the correction on the ground
it would not be legal, but after consulting eminent counsel
he sent the officers above named the following letter:

“CLAY CENTER, Oct. 29, 1892, |

“Hon. N. M. Graham, Chairman, and Geo. A. Shike,
Secretary, People’s Independent Party.

“GENTLEMEN: Upon-the receipt of your favor of the
25th inst., requesting that the official ballot to be used at

the coming election to be held November 8, 1892, be
printed in a form suggested by youn different than from
that intended by me, and being anxious to do exact justice
and comply with the law, I offered to submit the question
to the supreme court for its decision, and upon your refusal
and you having employed the county attorney, whose duty
it is to advise me in regard to my official duties, I imme-'
dialy took the train to Lincoln and submitted the question
to able counsel in that city so as to get a disinterested, un-
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biased opinion, and he being of the opinion that either the
form suggested by you, or the one intended by myself,
would be legal, and you representing different parties; from
myself, and rather than appear to be taking an advantage
of a political opponent by reason of my official position,
and having just returned home this morning and take this
method of informing you that I have concluded to grant
your request and print the ballots as you suggest.
“Yours truly, H. E. StEIN,
“County Clerk »

That is, that the defendant Stein, having consulted able
counsel, was advised that the ballots as he was requested to
make them would be valid, and therefore he framed them
as desired. Thus, all parties, after examining the statute '
and consulting learned attorneys, came to the conclusion
that the form of the ballot here used was the proper one,
and acted honestly in that belief. That was their construc-
tion of the statute and no doubt was correct. If no ob-
jection is made to the form in which names on the bal-
lots are submitted, or if made, decided, and such ballots
are used at the election, it will be too late thereafter to raise
the objection, provided all the names certified to the clerk
were placed upon the sample and official ballots. There is
no complaint on the latter ground and it is now too late
to raise objections to the form of the ballots. '

In the original affidavit filed by the relator in this court
on November 14, 1892, which is part of the files, we find
the following allegations:

» “That your relator was the nominee of the republican
party regularly nominated and whose name regularly ap-
peared on the official ballots as the republican candidate,
which were prepared and used by the voters at said election
in said district; that L. L. Johnson, a citizen and. resi-
dént of said county and district, was also a candidate for
said office of state senator in said district and was nomi-
nated for said position by the people’s independent party
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and was also nominated for said office by the democratic
party of said district; that the defendant Herman E. Stein,
whose'duty it is by law to prepare the ballots used by the
voters in said county for said office at said election, prepared
said ballot intending to have the same used in the following
form:

SENATORIAL.
For Senator 25th District. Vote for one.
S. W. Christy.....ccviurieeenernenrenannannnns Republican.
Democrat.
L. L. Johnson....ceeeervensnees People’s Independent.

Placing the name of said Johnson on said ballot in but
one place and followed by the words democrat—people’s
independent. But upon the written demand of said John-
son and the chairman of the county central committee of
both the people’s independent and democratic parties, and
by threats of legal proceedings, the said defendant Herman
E. Stein so changed the form of the ballot, which ballots
were used, so as to present the name of said L. L. Johnson,
followed by the words, ‘people’s independent,’ and also
printed in another place on said ballot the name of L. L.
Johnson, followed by the word ‘democrat,’ so that on each
ballot presented, prepared for use, and used by the voters
at said election in said county of Clay, the name of said
L. L. Johnson appeared in two places, in one as people’s
independent and in the other as democrat. Said ballot, as
prepared, printed, and used at said election, was in the ex-
act form for said office of state senator as follows, to-wit:

SENATORIAL.
For Senator 25th District. Vote for one.
S.'W. Christy......... Ceersesseesereenneerenas Republican. | —
L. L. Johnson.....................People’s Independent. | ~
L. L. JODNSON v cvveerrennvvnessernnnensennnnns Dem ocrat_|~

‘“Your relator further shows that the ballots prepared
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for use and used by the voters of Hamilton county in said
«district were in the following form to-wit:

SENATORIAL.
For Senator 25th District. : Vote for one.
S. W. Christy, Edgar, Clay Co............ .Republican. |

H. W. Castle, Marquette, Hamilton Co...Prohibition. [

Democrat and Peo-
L. L. Johnson, Inland, Clay Co.. { ple’s Independent. |

“Your relator alleges and avers that the use of the bal-
Yot printed as above stated by the county clerk of Clay
county, Nebraska, and used at the election aforesaid for
said office of state senator in said twenty-fifth district,
was a deception and fraud upon the voters of said district,
:and gave the said Johnson an undue prominence on said
ballot and an undue advantage over your relator at the
:said election. That while many democrats would not have
voted for a people’s independent candidate, but seeing the
mame L. L. Johnson followed by the word democrat with-
out the words people’s independent, voted for said John-
son, and many members of the people’s independent party
would not vote for a democrat and not knowing the dem-
-ocrats were running the said Johnson as their candidate for
the same office, and seeing the name L. L. Johnson fol-
lowed by the words people’s independent without the word
democrat, likewise voted for Johnson, both names being the
same identical person and candidate for the same office.”

These statements are sworn to positively by the relator.
After the filing of this affidavit the relator asked and ob-

“tained leave to file an amended one in which nearly all
these allegations are omitted, and he claims the office upon
the broad ground that he had the largest number of votes
«cast at said election.

It may be said that the court should not refer to the first
affidavit filed. The court, however, in permitting an
amended affidavit to be filed, did not permit the relator to
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take the first one off the files without the consent of John-
son. In his first he makes a sworn statement that these
votes were cast for Johnson as one person, and he nowhere
denies it in his second. He also alleges as his ground for
relief that Johnson thereby acquired an undue advantage,
It is not claimed that there was any misrepresentation or
that a.single voter was theréby-induced and did vote dif-
ferently from what he intended, or that the result was to
affect, much less change, the election. In no view of the
case therefore does either of the affidavits state a cause of
action,

In conduecting a free government, parties are necessary.
Parties, however, are formed to carry out certain specific
objects. If the government is free to the full extent, it
will be based upon equitable and just laws, with fair and
impartial courts, open and ready, as far as possible, to
redress grievances; in other words, where the rights of
each and every one are protected and enforced. The courts
are for the people, not a party, and every person may con-
fidently appeal to them with the assurance that his rights
and not his politics, when they are not involved, will be
considered and adjudicated. If a court, upon some pretext
which may nearly always be found, may throw out votes
lawfully cast and thus defeat the will of the electors,
government by the people to that extent is defeated, and
an example of disregard of law set before them by the
guardians and exponents of the law. It is the duty of all
courts to carry out the lawfully expressed will of the
electors as declared through the ballot box; and that duty
this court not only recognizes, but will duly enforce. It
is very clear that the relator has not the highest number
of votes cast for senator of the twenty-fifth district, and
that defendant Johnson has the highest number of such
votes. The writ is therefore denied and the

ACTION DISMISSED.
58
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NorvaL, J., concurs in result and the propositions
stated in the syllabus,

Posr, J., concurs,

STATE OF NEBRASKA, EX REL. JOEN PALMER, v. HER-
MAN E. SteIN, County CLERK, AND E. A, McVEY,
INTERVENOR.

[FILED DECEMBER 20, 1892.]

ORIGINAL application for mandamus.

L. G. Hurd, 8. W. Christy, G. M. Lambertson, and
A. W. Agee, for relator,

Thomas H. Matters, and John M. Ragan, contra,

MAXWELL, Ca. J.

The questions involved in this case are substantially the
same as in State, ex rel. Christy, v. Stein, ante, p. 848, just
decided, and the same judgment will be entered. The writ
is denied and the

ACTION DISMISSED,

THE other judges concur.



Vor. 35] SEPTEMBER TERM, 1892. 867

State, ex rel. Turner, v, Stein. 0. & R. V. R. Co, v. Clark.

’

STATE oF NEBRASKA, EX REL. W. J. TurxER, v. H. E.
SterN, CouNty CLERK, AND S. M. ELDER, INTER-
VENOR.

[FILED DECEMBER 20, 1892.]
ORIGINAL application for mandamus.

L. G. Hurd, 8. W. Christy, G. M. Lambertson, and A.
W. Agee, for relator.

Thomas H. Matters, and John M. Ragan, contra.
MaxweLy, Ch. J.

The questions presented in this case are substantially the
same as in' the case of State, ex rel. Christy, v. Stein, ante,
p. 848, and the same judgment will be entered. The writ
is denied and the

ACTION DISMISSED.

THE other judges concur,

OMAHA & REPUBLICAN VALLEY RAILWAY COMPANY
v. BERNARD CLARK.

[F1LEp DECEMBER 20, 1892.]

1. Railroad Companies: NEGLIGENCE: NREDLESSLY ALLOWING
STEAM TO ESCAPE: PLEADING. In an action against a railway
company for negligently, wrongfully, and unlawfully blowing
off steam from its engine whereby the plaintiff’s horses were
frightened and ran away, breaking his leg, etc., held, that the
words employed implied that steam was blown off needlessly
and unnecessarily, and as no objection had been made to the
petition by demurrer, it was sufficient after verdict.
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2. : : : INJURIES FROM FRIGHTENING OF HORSES.
A railway company in the legitimate trausaction of its business
has the right to use steam and is not liable for the proper and
necessary use of the same, even if it result in injury to others as by
frightening horses and causing them to run away. If, however,
an engineer within a eity, where teams are constantly passing,
needlessly and unnecessarily opens the valves of his engi e and
frightens such horses and causes them to run away and commit
injury, the company will be liable, provided the plaintiff is free
from contributory negligence.

3. Evidence: QuestioN For JURY. There being testimony which
would warrant the jury in finding a verdict againgt the defend-
ant, it was properly submitted to them, and the court did not
err in refusing to direct a verdict for the defendant.

ERROR to the district court for Madison county. Tried
below before NORRIS, J.

John M. Thurston, W. R. Kelly, and E. P. Smith, for
plaintiff in error.

E. P. Wigton and E. F. Gray, contra.

MaxwerLy, Cu. J.

This action was brought by the defendant in error
against the plaintiff in error to recover for personal in-
juries, and on the trial the jury returned a verdict in his
favor for the sum of $4,835, upon which judgment was
rendered. The questions presented are, many of them,
new in this court. The cause of action is set forth in the
petition as follows:

“That at the time of the committing of the wrongs and
injuries hereinafter complained of, the said defendant was,
and still is, a corporation duly incorporated and organized
under and pursuant to the laws of the state of Nebraska;
and then and ever since owned and operated with its locomo-
tives and cars a railroad leading from Columbus, in Platte
county, Nebraska, to and through the city of Norfolk, in
Madison county, Nebraska ; that at said time of the commit-
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ting of the wrongs and injuries hereinafter mentioned said
city of Norfolk was a city of the second class, compactly built
up, of the population of 5,000 inhabitants, and then had and
long prior and ever since has had, a street named Norfolk
avenue, and also called Main street, passing through said
city in its most central and business portion, and running
east and west, which said street then was, and had been, and
still is, the principal street, roadway, and thoroughfare of
said city ; that at said time of the committing of the wrongs
and injuries hereinafter complained of, the defendant’s said
railroad and its side tracks crossed the said principal stree ,
roadway, and thoroughfare in the central and most public
business portion of said city, running north and south;
that at said time of the committing of the wrongs and in-
juries hereinafter complained of, the said defendant, by its
servants and agents, negligently, wrongfully, and unlaw-
fully stopped, left, and permitted its locomotive engines to
stand and remain headed south for a long time, viz., for
the space of twenty minutes, on its side track, at the north
margin of said principal street, at the point of the said
crossing of the same by said railroad and side tracks, and
at the same time negligently, wrongfully, and unlawfully
omitted and neglected to have at said crossing any flagman
or person to give warning; that on the 13th day of Au-
gust, 1888, the said plaintiff was engaged in hauling dirt
with his team of horses and wagon upon said principal
street, roadway, and thoroughfare, in said city, to grade
the same and other streets, and necessarily had to pass and
repass over the said crossing of the same by said railroad
and side tracks with his said team and wagon, and having
unloaded his said wagon of dirt in one of the said streets,
and the plaintiff then standing upon the dirt bed or plank-
ing floor of his wagon necessarily, without any negligence,
wrong, default, or want of due care on his part, drove his said
team of horses and wagon west in the center of said princi-
pal street, roadway, and thoroughfare to pass over said cross-
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ing, when, as plaintiff had so driven his team upon said
crossing, in the center of said principal street, in front of said
locomotive engine and about fifty feet from it,so left standing
as aforesaid, the said defendant, by its servants in charge of
its said locomotive engine, negligently, wrongfully, and un-
lawfully, suddenly, and without warning to the plaintiff, let
off and discharged steam from said locomotive engine and
from the cylinders thereof in great volume, noise, and hissing
sound, by means of which, and the several negligent, wrong-
ful, and unlawful acts, omissions, and defaults of the de-
fendant, its servants and agents, above stated, the said team
of horses took fright, became unmanageable, ran away, and
threw the plaintiff off from his said wagon, down under
the same, and ran said wagon and the wheels thereof over
him, whereby he was greatly injured, his right leg between
the knee and ankle was crushed and both bones thereof
broken in several places and mashed into several pieces,
the thigh of the same leg was bruised and injured, his left
leg and thigh and ankle were bruised and injured, his head
was cut and bruised, and he was otherwise bruised and in-
jured, from which injuries he became and was, from thence
hitherto, sick, sore, and crippled and unable to carry on his
usual work and business, and from which injuries he has
from thence hitherto suffered great pain and anguish, and
from which injuries he is permanently crippled and injured,
and will continue to suffer pain and anguish for the re-
mainder of his life; and that he has necessarily incurred,
expended, and paid out for surgical and medical attend-
ance, medicine, and nursing in endeavoring to be cured of
said injuries the amount of $325, and that the plaintiff’s
entire damages in the premises are $10,000.”

To this petition the railway company made answer, in
substance, denying that its employes wrongfully, negli-
gently, and unlawfully permitted its engine to stand on the
track at the point indicated or that there was no watchman
at the crossing named ; denies that the plaintiff wasdriving



Vor. 35] SEPTEMBER TERM, 1892. 87t

0. & R. V. R, Co. v, Clark,

in the streets and that the locomotive in question suddenly,
without warning, let off steam from the cylinders, with
other special denials which need not be noticed. It will
thus be seen that the question of negligence of the com-
pany and the contributory negligence of the plaintiff below
were fairly presented to the jury.

It is insisted with great earnestness ‘on behalf of the
plaintiff in error that the petition fails to allege actionable
negligence, and we are referred to the case of A. & N. R.
Co. v. Loree, 4 Neb., 446. In that case it was held, in ef-
fect, that there was a failure to allege that the arrangement
of material on the cars was unusual and unnecesary in the
legitimate transaction of the business of the company. It
was also held, in effect, that the words “ scare crow,” “hor-
rid,” and “frightful appearance,” without stating in what
respect, were not sufficient to raise an issue, and there-
fore, taking the whole petition together, it failed to state
any dereliction of duty on the part of the company, and in
our view the decision is correct. The petition in this case,
however, charges that the railway crosses one of the princi-
pal streets of the city; that no flagman was placed there;
that the plaintiff below, without notice or knowledge of
the presence of the engine, drove to the center of the street
to pass over the railway and about fifty feet in front of a
locomotive when the person in charge thereof “negligently,
wrongfully, and unlawfully, suddenly, and without warn-
ing to the plaintiff, let off and discharged steam from said
locomotive engine and from the cylinders thereof in great
volume, noise, and hissing sound,” etc., by means whereof
his horses were frightened and ran away. If steam was
blown off “negligently, wrongfully, and unlawfully,” then
it was unnecessary, and in violation of its duty. Had any
question been raised upon the petition a demurrer should
have been interposed and its legal effect determined before
going to trial. This was not done, but its sufficiency in
effect conceded; and liberally construed, it states a cause of
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action. In saying this we are not to be understood as de-
ciding that where the cylinder cocks are opened and steam
necessarily blown off and horses frightened thereby that
the company is liable for the damages. (Hahn v. Southern
P. R. Co., 51 Cal., 605; Beatty v. Cent. I. R. Co., 58 Ia.,
212; Abbot v. Kalbus, 43 N. W. Rep. [Wis.], 367. In the
case last cited it is said, in effect, that the evidence did not
show that the locomotive made any other than the usual
noises, and all the cases cited by the plaintiff in error are
to the same effect. But it is said that even if the law is
as contended by the defendant in error, still there is no
evidence in support of the charge.

One George R. Latimer, a civil engineer, called as a
witness by the plaintiff below, testified that he was about
800 feet away from the engine at the time of the occur-
rence; that his attention was called to the scene of the ac-
cident by the escape of steam.

Q. You may state what attracted your attention and
what you saw.

A. Well, I think there were several of us there together
and a remark something like this was made—TI think that
the remark was made by some of us—that that engine was
making an unusual amount of noise; that was about the
remark.

Q. A remark was made by some one in regard to the
engine?

A. Yes, sir.

Q. Did you look up then to see?

Q. What did you do when that remark was made?

A. I turned around and saw a team running away.

Q. You remember looking around and seeing a team
running away ; whose team was that?

A. T learned afterwards that it was Mr. Clark’s team.

Q. Bernard Clark, the plaintiff?

A. Yes, sir,

Q. Did you see the man that was hurt?
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A. Yes, sir.

Q. State whether or not he was the same man that was
driving that team.

A. Yes, sir. .

Q. Now you may state whether or not that was Bernard
Clark, the plaintiff.

A. Yes, sir,

Q. It was?

A, Yes, sir.

Q. Now, as you looked up and saw this team running
away, did you see an engine near to the team ?

A. Yes, sir.

Q. Where, as you looked up, was the team and was the
engine; where was the team, what part of the street, or
that crossing, that railroad crossing?

A. Well,it was just near the crossing—just on the cross-
ing, or coming to the crossing going west.

Q. Just on the crossing, or just coming to the crossing ?

A. Yes, sir; the team,

Q. Now, where was the team with reference to the mid-
dle of the street ?

A. It was very near the middle of the street.

Q. Now, where was this engine that you saw with ref-
erence to the team?

A. Tt was north of the street.

Q. Now, how near to the north—that street runs east
and west?

A. Yes, sir.

Q. And the railroad tracks run north and south, or
nearly so?

A, Yes, sir.

Q. Now, where was the engine with reference to the
north margin of the street ?

A. Well, it was very close; it was not very far away;
it was not very far from the street,

Oun the cross-examination he testified:
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Q. Which direction was you looking at that particular
time ?

A. Well, my recollection is that I was facing a little bit
northwest,

Q. Well, now, what were you looking at at the time, or
Jjust before you heard the noise that you have testified to,
and what were you doing?

A. I was looking af the winding up the tape.

Q. You was looking at the tape, was you not?

A. Yes, sir.

Q. Who was with you there?

A. Idon’t remember who the parties were?

Q. Do you remember who they were or how many there
were?

A. T think that there were two.

Q. Well, now, what do you remember as to buildings
on that side of the street where you were, between you and
the Elkhorn Valley track and the U. P. tracks?

A. Well, my recollection is that there was this building
that we have been speaking of—the Gravel grocery—that
is my recollection of it.

Q. Do you remember of any other buildings along
there ?

A. T don’t call to mind just now; there may have been
a house.

Q. What grocery did you call that?

Q. I think it is called the Gravel grocery. There may
have been a residence or two there also.

Q. Well, now, while you was winding up this tape and
paying attention to the tape, what was it that first called
Yyour attention to the runaway team?

A. Well, I think it was the noise of the steam that I
heard.

- Q. Well, now, did you hear steam any more after you
observed the runaway ?

A. I don’t remember of hearing any noise after the
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team was excited at that time that I looked around and
saw both of them.

Q. You was in the habit of passing up and down that
street frequently ?

A. Yes, sir.

Q. And was in the habit of seeing trains.and engines
passing over this particular street?

A, Yes, sir.

Q. Asyou came to and from your place of residence?

A. Yes, sir.

Q: Had you not frequently heard these engines letting
off steam and making a noise?

A. Yes, sir.

Q. Was there anything particular about this noise which
called your attention more than any ordinary noise that
happens as you go up and down that street when you have
heard other engines letting off steam?

A. T presume, probably, that I have heard the noise be-
fore and since.

M. Phillips, a carpenter, testifies that he was at work on
the roof of a story and a half building, about one block
from the engine at the time of the accident, and saw what
transpired.

Q. You may state what you saw and heard with refer-
ence to the engine at the time that you saw the team.

A. Well, T heard an unusual amount of steam, that is
what attracted my attention, that is the reason that I looked
that way and at the same time I saw the team.

. Q. State whether you saw the team or not.

A. Yes, sir.

Q. Where did the steam escape from?

A. I think that the engine was going off at the time
and also escaping from the cylinder cocks.

Q. In referring to the cylinder cocks, what part of the
engine do you refer to.

A. The steam chest. '
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Q. You mean down on the sides of the engine?

A. Yes,sir.

Q. Whereabouts is that with reference to the front
trucks?

It is right over the front trucks,

. And about how high up are these steam cylinders?

Just about a couple of feet.

What kind of a sound was this escaping steam ?

It was a hissing sound, the same as steam escaping.
. Now, what was it that first attracted your attention
and caused you to look that way?

A. It was the noise of the steam.

Q. When you first looked up, on your attention being so
attracted, was that the time that you spoke of as first seeing
the steam ?

A. Yes, sir.

Q. After you first looked up and first saw the team
what was the team doing then, where were they ? Just state
what the team was doing, and what the driver was doing;
state all the facts as you first looked up.

A. Well, the team was running, it had started to run;
it was under pretty good headway.

Q. Did you notice it when it had started to run?

A. No, sir; I did not.

Q. It was running when you looked up and saw it?

A. Yes, sir.

Q. State whether it went faster after you first looked up?

A. Yes, sir; it went faster afterwards.

Q. Well, now, about the driver, did you notice that he
was holding onto the lines when you first looked up?

A. Yes, sir; he was on the wagon holding onto the lines.

Q. Did you notice his position on the wagon?

A. T think he was sitting down.

Q. When you first looked up and saw the team, as you
spoke of a little while ago, what was its position; I want
to locate its position when you first looked up and saw the

ororor
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team, where was it with reference to the front of the en-
gine?

A. It was between me and the engine and a little west.

Q. Of what?

A. When I first looked up to see it was a little bit west
of the engine, probably the length of the wagon west of
the engine.

Q. It was a length of the wagon west of the engine
then?

A. Yes, sir, when I first noticed it.

Q. How long did that engine keep letting off steam from
the cylinder cocks, so far as you noticed it, at that time?

A. I did not pay any more attention to the engine; I
kept my eye on the team while after they passed by where
I was at work.

Q. Did you notice by hearing or seeing whether the
steam kept on blowing or let up?

A. T could not say about that.

The plaintiff below testifies :

A. T drove carefully up to within about 100 feet of the
crossing, then I tightened on the lines and braced myself
up, I did not know but what the engine might move, and
I prepared myself for any emergency that might take place
the best I could.

What occurred then?
I went on slowly; I could not tell whether I was
trotting or walking; I could not tell which; as I was on the
crossing and entering on the track in front of the engine,
the engine blew off steam, a loud hissing noise.

Q. At that time was you still standing up?

A. When the engine blew off steam and the team jumped
I sat down on the wagon and pulled on the lines.

Q. Did you still remain standing—was you standing ?
A. Yes, sir.

Q. That was within about 100 feet of the crossing.

A. Yes, sir.

Q.

A.
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Q. How did you sit down?

A. Well in pulling on the lines, I sat down quietly.

Q. Stand up and just show us how you pulled on the
lines and sat down.

A. Pulled that way and sat down (witness showing the
jury how he did).

Q. Steadied yourself with the lines?

A, Yes, sir.

Q. You held the lines as tight as you could; your feet
were towards the horses?

A. Yes, sir; towards the horses.

Q. Just tell us again what point you were at when the
team took fright and jumped, with reference to the front
of the engine. .

A. I said that I was entering on the railroad or railway
just entering on it, my team was just entering the railroad
track that the engine was on. :

Q. When the team jumped ?

A. Yes, sir.

Q. Had you got on past the engine when they first
jumped?

A. The team was entering the track that the engine was
on at the time the noise was made from the engine.

Q. Now, this noise from the engine; state the appear-
ance of any steam that you saw or heard.

A. I did not see any steam; I heard a loud hissing,
continuous blowing off of steam,

. You say that you did not see it?

No, sir.

Did you have time to look at it?

No, sir.

What did you say that the sound was?

It was a hissing sound.

. Now state, with reference to the time the team
started to run, whether the steam escaped just before or
after.

OrOrOPO
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Q. State when you heard the hissing sound with refér-
ence to the time that the horses started.

A. Why the horses started when they heard the noise of
the steam~—not until then.

There is considerable other testimony to the same effect.
Some of the witnesses on behalf of the company testify
that the noise was made by the escape from the pop valve
over which the engineer had no direct control. The ques-
tion thus became proper to submit to a jury, and under the
state of proof in this case the court will not disturb their
findings. :

It is unnecessary to review the instructions at length.
The principal contention of the plaintiff in error is that
there is no liability shown, and in effect that the jury
should have been so instructed; but in our view the court
below did right in submitting the questions to the jury.
The questions of fact seem to have been fairly submitted.
That a railway company, when necessary in operating its
road, may blow off steam in the crowded thoroughfare of
a city as well as other places is undoubted, even if by do-
ing so horses will be frightened and losses thereby sus~
tained, but it has no right to do so wantonly or when un-~
necessary to do so. While the rights of the company are
to be respected and protected, other persons also have rights’
which in like manner must be respected by the company
and its employes. The right of the public to use the
streets of the city are equally as broad as the right of the
company to use its tracks, and neither can willfully commit
an injury whereby loss is sustained by the other without
liability. .

The case of Andrews v. Mason, etc., Ry. Co., 42 N. W.
Rep. [Ta.], 513, is very similar in its facts to this case, and
it was held that the company was liable. In that case the
plaintiff’s team was frightened by the discharge of steam and
ran away and committed injury for which the plaintiff was
permitted to recover. The same rule was applied in Man-~
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chester, etc., Ry. Co.v. Fullarton,14 C.B.,n.s. [Eng.], 53;
Toledo, etc. Ry. Co., v. Harmon, 47 1ll., 298; Nashville, etc.,
Ry. Co.v. Starnes, 9 Heisk. [Tenn.], 52, and is approved by
Judge Thompson in his valuable work on Negligence, vol.
1, pp. 851, 352. He says: “ Whilst no liability attaches for
damages arising from the doing of these acts under proper
circumstances, yet it will be different if they are done with-
out necessity, negligently, or wantonly. For although, as
‘will be shown in a subsequent chapter, the rule obtains in
Eugland, and generally in this country, that a master is
~ not answerable in damages for the wanton and malicious
acts of his servant, yet enlightened American courts have
refused, on cogent grounds of public policy, to extend this
immunity to railway corporations whose servants are en-
trusted with such extensive means of doing mischief. Ac-
cordingly it has been held that if such a servant, while in
charge of the company’s engines and machinery, and en-
gaged about its business, willfully perverts such agencies to
purposes of wanton mischief the company must respond
in damages. This doctrine has been applied where the
‘person in charge of a railway locomotive frightened a
traveler’s horse by blowing off steam and sounding the
.steam whistle with a loud noise when it was wholly un-
necessary.” This, we think, is a correct statement of the
law. Ubpon the whole case the questions were proper to
submit to a jury and there is no material error in the rec-
ord and the judgment is

AFFIRMED,

THE other judges concur.
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CAROLINE THEMANSON, ADMINISTRATRIX, V. CITY OF
: KEARNEY.

[FI1LED DECEMBER 20, 1892.]

Municipal Corporations: ESTABLISHMENT OF GRADE: NEG-
LIGENCE: ACTION FOR DAMAGES FOoR FLOODING CELLAR: IN-
STRUCTIONS. Uunder section 31 of chapter 9, General Statutes of
1873, a city of the second class was authorized to establish the
grade of its streets by ordinance. In an action for damages for
flooding the plaintiff’s cellar in which his goods were stored,
caused by filling up the street adjacent to the lot without the
grade being established, %eld, that an instruction which in
effect told the jury that the grade might be established other-
wise than by ordinance was erroneous.

ERrROR to the district court for Buffalo county. Tried
below before HAMER, J.

Greene & Hostetler, for plaintiff in error.
Calkins & Pratt, contra.

MaxweLL, CH. J.

This action was commenced June 3, 1884, in the district
court of Buffalo county, by the plaintiff against the de-
fendant. The allegations of the petition charge that in the
year 1883 the defendant herein proceeded to grade up a
certain street, to-wit, Wyoming avenue in said city, and
did throw up the same to the height of three feet above the
common level; that at a point on said avenue where said
grading was done and where said avenue crossed South
Railroad street, the surface water from a large area of
ground was accustomed to flow in an easterly direction
across Wyoming avenue in large volumes in time of rain;
that said defendant, well knowing that fact, so carelessly
and negligently constructed said embankment as to make

no culvert or other outlet for said water to pass away in
59



882 NEBRASKA REPORTS. [VoL. 35

Themanson v, City of Kearney.

“its natural conrse; that at said point on said avenue as
above described, plaintiff had on the first day of April,
1884, a store-room, said store-room being on the west side
of Wyoming avenue, and on the south side of said South
Railroad street; that at said time the basement of said
store-room contained a large qunantity of groceries and pro-
visions of the value of $3,000; that on said first day of
April, 1884, a heavy rain fell, and that by reason of such
embankment and levee, as above described, and by reason
of the negligence and unskillful manner in which it had
been erected by said defendant, the surface water was held
and turned back from its natural course in a large volume
into the store-room and basement of the plaintiff, all with-
out plaintiff’s fault, and that said goods and groceries were
damaged and destroyed. To this petition defendant made
answer, admitting that it graded up the street in question;
denies that it graded it up three feet above the level ; denies
that it graded said street above the grade which had long
prior thereto been established; alleges that the windows
and the basement of the building are below the grade there-
tofore established by proper authorities of said city ; alleges
that if there was any overflow of said cellar, it was caused
by the negligence of the plaintiff; alleges that it dug a
channel for the escape of the water which had previous
thereto flowed eastward across said avenue.

Plaintiff replied to said answer denying each and every
allegation of new matter. The case was afterwards tried
to a jury and a verdict and judgment for the defendant.

The first error assigned in the plaintiff’s brief is in giv-

“ing the third instruction, which is as follows: “If the city
procured the street to be built up and constructed with the
grade which it declared established, then such grade was in
fact established, and after such grade had been so constructed
for a reasonable length of time the keeper of the grocery
store was charged with notice of its existence, and if his
landlord failed to raise the building to grade, or to protect
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the walls below grade against the usual action of surface
water, it became the duty of Mr. Themanson, so far as the
city is concerned, to himself embank or otherwise protect
the walls below grade if he would leave his wares and mer-
chandise in the cellar.”

It is admitted that no ordinance was ever passed estab-
lishing a grade and the question arises did any lawful
grade exist when the grading was done? The alleged grade
is claimed to have been established in 1874. Kearney was
at that time a city of the second class, having a population
of more than 500 and less than 15,000 inhabitants. The
statute provides that cities of the kind named are “ author-
ized and empowered to enact ordinances for the following
purposes in addition to the other powers granted by this
act: To open and improve streets, avenues, and alleys,
make sidewalks, and build bridges, culverts, and sewers,
within the city; and for the purposes of paying for the
same, shall have power to make assessments in the follow-
ing manner.” Then follows the mode of assessment. This
mode of establishing grades would seem to be exclusive,
The case of Hurford v. City of Omaha, 4 Neb., 336, is not
in conflict with this view. In that case it was held, under
the special charter of that city, that the proof showed that
the grade of St. Mary’s avenue was established in 1866
and not in 1873. In the case at bar, however, the only
authority to establish a grade was by ordinance, and as it
was not so established, the instruction in question was er-
roneous. (Fulton v. City of Lincoln, 9 Neb., 358.) The
doctrine of estoppel is relied upon by the defendant, but as
it is not pleaded it cannot be considered. The other ques-
tions discussed in the briefs do not seem to be relied upon
by the attorneys and will not be considered. The judg-
ment of the district court is reversed and the cause re-
manded for further proceedings.

REVERSED AND REMANDED.

THE other judges concur.
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J. C. ELDREDGE ET AL. V. AULTMAN, MILLER & Co.

[FILED DECEMBER 20, 1892.]

Action on Domestic Judgment. In this state an action can be
maintained on a domestic judgment.

ERRoR to the district court for Lancaster county. Tried
below before TIBBETS, J.

H. H. Blodgett, for plaintiffs in error.
Davis & Hibner, contra.

Norvar, J.

The petition filed in the court below contains two counts
In the first it is alleged, in substance and effect, that defend-
ant in error recovered a judgment against plaintiffs in error
before B. H. Turner, a justice of the peace of Fillmore
county, for the sum of $70.95 and costs, taxed at $3.20;
that a transcript of said judgment has been duly filed in the
office of the clerk of the district court of Fillmore county;
that the defendant in error has paid the above costs in full,
and there is due and unpaid on said judgment the sum of
$74.15 and interest.

For a second cause of action it is averred that the de-
fendant in error recovered a judgment against plaintiffs in
error before John Barsby, a justice of the peace within
and for Fillmore county, for $30.35, and costs of suit,
taxed at $2.90; that a transcript of said judgment has been
duly filed in the district court of said county ; that defend-
ant in error has pajd all of said costs ; that plaintiffs in er-
ror have never paid said judgment, or any part thereof,
except $15.90, and that there is due upon said judgment
$16.35 and interest thereon. The prayer is for a money
judgment.
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To the petition the plaintiffs in error, defendants below,
filed a general demurrer, which was overruled by the court,
and they electing to stand upon their said demurrer, judg-
ment was rendered against them and in favor of plaintiff
below in accordance with the prayer of the petition.

Counsel in the brief of the plaintiffs in error assumes
that this is an action to revive dormant judgments, and
argues therefrom that, as the original judgments were ob-
tained in Fillmore county, proceedings to revive them must
be brought in that county and in the court in which they
were rendered; therefore the district court of Lancaster
county had no jurisdiction of the subject-matter. No such
question was presented to the court below ; besides counsel
is in error in supposing that this is an action of revivor.
This is in no sense such a proceeding. The object and pur-
pose of the suit is to recover a new judgment for the
amount due and unpaid on the original judgments de-
scribed in the petition. Hence it is unnecessary to decide
whether an action to revive a judgment can be brought in
a county other than that in which the judgment was ren-
dered.

The sole question presented for decision is: Can a suit
be maintained on a judgment recovered in this state? At
common law an action lies on a domestic judgment, and
there is no statutory provision in this state which takes
away that right. True, a domestic judgment may be en-
forced by execution, but such remedy is not exclusive. It
is merely cumulative. A judgment, whether foreign or
domestic, is a debt of a high order, and a recovery may be
had upon it as upon any other contract. While there is
some conflict in the decisions, the proposition stated is sus-
tained by the great weight of authority in this country. -
(Black, Judgments, sec. 958; McDonald v. Butler,3 Mich.,
558 ; Headley v. Roby, 6 O., 521 ; Burnes v. Simpson, 9
Kan., 658; Hummer v. Lamphear, 32 Id., 439; Ames v.
Hoy, 12 Cal., 11; Stuart v. Lander, 16 Id., 372; David-
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son v. Nebaker, 21 Ind., 334; Becknellv. Becknell, 110 Id.,
42 ; Greathouse v. Smith, 4 Ill., 541 ; Denison v. Williams,
4 Conn., 402; Ives v. Finch, 28 Id., 112; Kingsland &
Co. v. Forrest, 18 Ala., 519; Elliott v. Holbrook, 33 Id.,
659; Church v. Cole,1 Hill [N. Y.], 645; Wilson v. Hat-
field, 121 Mass., 551; Stewartv. Peterson’s Ezecutors, 63
Pa. St., 230 ; Haven v. Baldwin, 5 Ta., 503 ; Simpson v.
Cochran, 23 Id., 81; Thomson v. Lee County, 22 Id.,
206.)

It follows from what has been said that the petition
states grounds for action, and that the court did not err in
overruling the demurrer. The judgwment is

AFFIRMED.

THE other judges concur.

TueoDORE H. MILLER, APPELLEE, V. JOHN LANHAM,
APPELLANT, ET AL,

[FiLEp DECEMBER 20, 1892.]

1. Judicial Sales: INADEQUACY OF PRICE: CONFIRMATION.
Evidence examined, and held, that the value of property sold by
virtue of a decree of foreclosure is not so greatly in excess of
the value found by the appraisers as to call for the setting aside

of the sale.

2. : : : HArRMLESS ERROR. A sale will not be
set aside for 1rregu1ant1es or errors not prejudicial to the party
complaining.

3. : : : FAILURE OF PURCHASER T0 PAy OFF

PrioR LIENS. A sale will not be set aside on the motion of a
mortgagor on the ground that the purchaser has not paid off
claims adjudged to be prior liens upon the property sold.

4. : NoticE: DESCRIPTION OF PROPERTY. A notice of sale
under a mortgage or decree will generally be held sufficient if

the property be described as in the mortgage or decree.
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ApPPEAL from the district court for Saline county.
Heard below before Morrrs, J.

Abbott & Abbott, and Webster, Rose & Fisherdick, for
appellant.

F. I. Foss, contra.

Posr, J.

This is an appeal from an order of confirmation by the
district court of Saline county. From the transcript it
appears that on the 18th day of December, 1889, the ap-
pellee Miller recovered judgment against the appellant
Lanham for $7,793.25 and $72.95 costs, and a decree of
foreclosure against the following described property, to-wit :
All of section 36, town 8, range 3 east ; a part of the north-
east quarter of the northeast quarter of seétion 33, town 8,
range 4 east, which is more particularly described in the
decree and order of sale; also a part of lot 1, in block 1,
in the city of Crete. On the 14th day of December, 1889,
Jjudgment was entered against appellant in favor of the
Union Trust Company, of Philadelphia, for $7,545.90 and
a decree of foreclosure against section 36, and which was
adjudged to be the first lien thereon., On the 2d day of
April, 1890, the Union Trust Company, of Omaha, re-
covered judgment against appellant for $600 and a decree
of foreclosure against said section 36, which was adjudged
to be asecond lien thereon. On the 2d day of April, 1890,
the First National Bank of Crete recovered a judgment
against appellant for $4,343.70 and a decree of foreclosure
against the property in lot 1, block 1, city of Crete, which
was adjudged to be a first lien™ thereon and upon which
there had been paid the sum of $3,172.52 prior to the is-
suing of the order of sale. On the 4th day of December,
1890, an order of sale was issued, by virtue of which the
property above described was advertised for sale and sold
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to the appellee. On the return of the order of sale a
motion was made by the appellant to set aside the sale,
which was sustained as to the fractional part of the north-
east quarter of the northeast quarter of section 33, and
overruled as to section 36, and part of lot 1, block 1, in
the city of Crete, as described in the decree. Exception
was taken by appellant to the overruling of his motion and
the case removed to this court by appeal. Said motion is
as follows: _

“And now comes the said defendant John Lanham, and
objects to the confirmation of the sale herein heretofore had,
and moves the court to set the same aside for the following
reasons : :

“First—That the property sold herein was appraised
far below its actual value, and so far below its value as to.
show fraud, collusion, partiality, or incompetency on the
part of the appraisers, as is shown by the affidavits of John
Lanham, Charles E. Chowins, Thomas Patz, and Jacob.
Wagerman hereto attached.

“Second—That the property was sold at a grossly inad-
equate price, in this, that the same is, and at the time of
the sale herein was, well worth the sum of $27,800, and is.
shown by affidavits hereto attached.

“Third—That there is error and irregularity in said
sale, in this, that the decree of foreclosure in said case em-
braces with the amount found due to the plaintiff Miller,.
being $7,793.75, the amount found due to the Union Trust
Company, of Philadelphia, being $7,545.90,and the amount
found due to the Union Trust Company, of Omaha, $600,
and the amount found due to the First National Bank of
Crete, Nebraska, being $4,348.70, and consolidates all these’
amounts into one amount, and orders that there be but one
sale for all, and the order of sale herein recites all of said
amounts and purports to'sell the property therein described
to satisfy all, while the sheriff has reported and placed on file
the existence of prior incumbrances against the section of
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land described to the amount of $8,754.57, $8,053.70 of
which is a part of the amount recited in said order of sale
and is a part of the amount for which said sale was made, and
therefore cannot be incumbrances prior to the amount for
which the sale was being made ; thus it is made to appear,.
by inspection of the files and proceedings in the case, that
* the incumbrance against said section of land is §$8,053.70:
greater than actually exists, and that a bona fide purchaser
would reduce his bid by that much; all of which will more
“fully appear by an inspection of the files of this case.
“Fourth—And the defendant alleges further error and
irregularity in said sale in relation to that part of lot 1,
block 1, of the city of Crete, described in said proceedings,
in this, that the sheriff reported and placed on file prior in~
* cumbrances against said part of lot 1, block 1, to the
amount of $1,312.50, while, as a matter of fact, the said
amount of $1,312.50 is that portion of said decree deter~
mining the amount due to the said bank, and for which
said property was being sold, and therefore was not and
could not be prior incumbrances, thus making the amount
against said property appear by said proceedings to be
greater by $1,312.50 than it really was, whereby the bid
of a purchaser would be reduced by that amount.

“ Fifth—There is further irregularity in the proceedings.
of said sale, in this, that no money was paid by the pur-
chaser, Miller, to the sheriff, with which to pay the
amounts due to the other beneficiaries in said decree; that
in fact no money at all was paid or offered by the pur-
chaser, Miller, at said sale to any one for any purpose.

“Sixth—That the advertisement of sale published herein
was defective and misleading, in this, that the farm prop-
erty offered for sale was one section by government survey;
that the advertisement was such as to advise people that
the said section should be sold in bulk; that if said sec~
tion had been advertised and offered for sale by govern-
ment subdivisions of a section, it would have sold to a
much better advantage and for a larger amount.
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“Seventh—The advertisement herein is not in accordance
with the appraisement herein, in this, that the said section
is appraised in government subdivisions, to-wit, quarter
sections, while in the advertisement the entire section is
offered in bulk, whereby persons desiring to buy quarters
or lesser subdivisions were misled and prevented from at-
tending the sale.

“Eighth—That the proceedings by which the said sale
were had and the sale itself are in other respects informal,
incomplete, and insufficient, whereby material injury has
resulted to the said defendant. All of which will more
fully appear by inspection of the files in this case and affi-
davits herewith filed.”

The allegation in the motion with respect to the value
of the property is not sustained by the evidence in the rec-
ord. The presumption is in favor of the finding of the
appraisers, who are sworn to impartially appraise the in-
terest of the defendant or mortgagor.

The appellee, in addition to his own evidence, intro-
duced the affidavits of seven apparently credible witnesses
who are familiar with the property and its value, and who
testify that the finding of the appraisers is above rather
than below its value.

The order of the district court complained of is sus-
tained by the clear preponderance of the evidence, and
there is no error in the overruling of the motion to set
aside the sale on that ground. Nor is there any founda-
tion in the record for the contention that the appraisers
deducted from the value of the different tracts, or either of
them, any part of the decree in favor of appellee.

By reference to the appraisement of section 36 we find that
the value thereof is found to be $16,320, while the amount
deducted on account of prior liens as taxes, $700.87, and
mortyages, as per certificate of register of deeds, $8,053.70.
The prior liens, as certified by the register of deeds and
<lerk of the district court, exceed the amount deducted by
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more than $800, but the omission is an error prejudicial to
the appellee, who is the purchaser, and not to the appellant,
The amount deducted from the value of the fractional lot 1
in block 1,in the city of Crete, is, taxes, $24.70, and liens,
as per certificate of register of deeds, $1,312.50, the last
named amount being evidently the balance due on the de-
cree in favor of the First National Bank of Crete. It is
alleged that the appellee did not on the day of the sale pay
to the sheriff the amounts adjudged to be prior liens upon
the premises. This is a failure, if true, of which the ap-
pellant cannot complain. It is apparent that appellee
bought subject to the decrees in question, thereby recogniz-
ing them as prior liens. It appears, however, from his
affidavit, which is not disputed, that he offered to pay
the amount to the sheriff as soon as it could be ascertained,
but that the latter declined to receive it. It further ap-
pears that he is ready and able to pay the amount of all
prior liens whenever he is adjudged to be entitled to a con-
firmation of the sale. It is next objected that the notice
of sale is defective and misleading, for the reason that sec-
tion 36 was advertised for sale as an entirety, whereas it
should have be:n advertised and offered for sale in parcels
or fractions of a section. A sufficient answer to this objec-
tion is, that in the decree of appellee, as well as the two
decrees adjudged to be prior to his, the property in ques-
tion is described as section 36 without reference to subdi-
visions thereof. A notice of sale under a mortgage or de-
cree will generally be held sufficient if the property be
described as in such mortgage or decree. (Model Lodging
H. Ass’n v. Boston, 114 Mass,, 133.) It appears from the
record, however, that the property in question was ap-
praised in four separate tracts or quarter sections. It fur-
ther appears that each quarter section was offered for sale
separately, but without bidders, after which the entire sec-
tion was offered for sale and sold to appellee for $6,000,
being more than two-thirds of the appraised value of ap-
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pellant’s interest therein. We have carefully examined
the entire record and are unable to discover any error
prejudicial to the rights of the appellant. In our judg-
ment the order of the district court confirming the sale is
right and should be

AFFIRMED,

THE other judges concur,

Orro SremsseN v. WILLIAM R. Hoyaw.
[FiLED DECEMBER 20, 1892.]

1. Real Estate Brokers: SALE oF LaANDS: WHEN RIGHT TO
COMMISSION ACCRUES. A real estate broker who is employed
to sell or dispose of the property of his principal is entitled to
recover his commission whenever he has procured a customer
who is willing and able to purchase the property at the price
and upon the terms named by his principal.

2. : : : INABILITY OF PURCHASER TO COMPLY
wITHE TERMS OF AGREEMENT. Held, That the evidence clearly
shows that the customer was not able to purchase in accordance
with the terms of his agreement and that the broker is not en-
titled to recover.

ERROR to the district court for Douglas county. Tried
below before HOPEWELL, J.

Cavanagh, Atwell & Thomas, for plaintiff in error:

Whenever a broker or real estate agent seeks to recover
his commission he must establish that he has procured a
purchaser who is ready and willing and has the financial
ability tocomplete the purchase. ( Vinton v. Baldwin, 88 Ind.,
104 ; Lune v. Albright, 49 1d., 275; Reyman v. Mosher, 71
1d.,596 ; Moses v. Bierling, 31 N. Y.,462; Mooney v. Elder,
56 Id., 238 ; Hart v. Hyffinan, 44 How. Pr. [N. Y.],168;
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Richards v. Jackson, 31 Md., 250; Mechem, Agency, sec.
966; Iselin v. Griffith, 62 Ia., 668; Coleman v. Mead, 13
Bush [Ky.], 358; Pratt v. Hotchkiss, 10 1l1. App., 603.)

Kennedy & Learned, contra:

Where a real estate broker has procured a purchaser for
the property of his principal, the solvency and ability of
such purchaser to perform the obligations of his contract
will be presumed until the contrary is proven. (Grosse v.
Cooley, 45 N. W. Rep. [Minn.],15; Crevier v. Stephen, 40
Minn., 288; Goss v. Broom, 31 1d., 484.)

Posr, J.

This is a petition in error from the district court of
Douglas county. The material part of the petition in that
court is as follows:

“The plaintiff complains of the defendant for that on
or about the 20th day of February, 1889, said defendant
placed in the hands of the plaintiff as agent to sell, trade,
or dispose of lot 11 in block 33, Kountz Place, an addi-
tion to the city of Omaha, on the sale, trade, or disposal
of which the defendant agreed to pay the plaintiff the sum
of $200. On or about the 27th day of February, 1889,
the plaintiff sold, traded, and disposed of said lot for the
benefit of said defendant, and has duly performed all the
conditions of said contract on his part to be performed.”

The answer is a general denial. From the bill of ex-
ceptions it appears that the defendant in error procured
from one F. P. Roll an offer to exchange certain real estate
owned by the latter in the city of Omaha for the property
of the plaintiff in error, which resulted in the execution of
the following agreement in writing:

“OmaHA, NEB., February 26, 1889.
“This memorandum of agreement witnesseth, that Otto
Siemssen has this day sold to Frank P. Roll lot 11 in block
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33, Kountz Place, subject to $3,500 first mortgage and ac-
cumulated interest in favor of Union Trust company, said
Roll to give said Siemssen a second mortgage of $1,500,
due in one, two, and three years from this date, on said
Kountz Place lot, drawing eight per cent interest, and the
east fifty feet of the west one hundred and forty feet of lot
16, Bartlett’s addition, all of above described property
situate in Omaha, Douglas county, Nebraska; said lot in
Bartlett’s addition is to be conveyed subject to a mortgaged
- indebtedness of $2,800, including interest, also subject to
special taxes, each party to furnish abstract of title, and
each party to pass title to the other as soon as the neces-
sary papers can be made out and executed.”

It is conceded that the amount of mortgages appearing
of record as liens against thé property to be conveyed by
Roll was about $3,100, or $300 in excess of the amount
stipulated in the agreement set out above. Defendant in
error, having been notified that the liens against said
property exceeded the amount specified in the agreement,
requested plaintiff in error to assume that amount in addi-
tion to the liens provided for and allow Roll to assume
other incumbrances as a consideration therefor. This
proposition was rejected by plaintiff in error. The latter,
on the 4th day of Murch, notifiedl defendant in error by
letter that unless the necessary conveyances were executed
by Roll in accordance with the terms of the contract
within twenty-four hours he would consider the trade at
an end. On the 8th day of February following Roll
wrote plaintiff in error-as follows:’

“OmaHA, NEB., February 8, 1889.
“Mr. Otto Siemssen—DEAR Sir: I am ready to make
the trade with you consummated by Mr. Homan according
to the terms of the agreement entered into between us, and
shall expect you to comply with your part of the engage-
ment, Respectfully yours,
“F. P. RoLr.”
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There is, however, no competent evidence that Roll had
reduced the amount of liens against his property to the
amount above named, or that he was able to convey in ac-
cordance with the terms of his contract. The only evi-
dence on that point is the testimony of the defendant in
error, which is to the effect that he had been informed by
Roll that he, Roll, had made arrangements with Mr. Dall
by which the latter was to release of record a mortgage
held by him against the premises and take instead thereof
a second mortgage on the property to be conveyed by
plaintiff in error., He testifies explicitly that his only in-
formation on the subject is derived from the statement of
Roll.  When asked if the indebtedness against Roll’s
property had been paid off at the time a deed was tendered
on the 8th day of February he testifies: “I do not know.
It may have been paid, but I do not know. As I under-
stood at the time that after that Mr. Siemssen was ready
to give us a deed and that we were ready to give him the
deed to Mr. Roll’s property and close the matter up in ac-
cordance with what we had previously agreed.” It is clear
that Roll was not able to convey in accordance with his
agreement, and the effect of his default was to discharge
plaintiff in error from liability. To warrant a recovery
for services in an action by a broker he must have pro-
cured a purchaser who was ready and able to complete the
purchase. (Mechem on Agency, 966, and authorities cited in
note.) It isargued, however, by defendant in error that for
the purpose of his compensation the exchange of property
was consummated upon the execution of the written agree-
ment set out above. We have no occasion to determine
from the authorities the general rule, since it is clear to us
from the evidence in the bill of exceptions that the under-
standing of the parties was that his compensation depended
upon an execution of the contracts between the plaintiff in
error and Roll. For instance, on the 8th day of March he
addressed to plaintiff in error the following note:
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“ As Mr. Roll is willing to close up the trade in accord-
ance with the agreement, and you have refused to do so, I
shall insist on my commission, as I fairly earned it. Please
send me check for $200 and oblige

“Yours truly, W. R. HoMaN.”

Had Roll been able to convey in accordance with the
terms of his agreement, defendant in error would have
been entitled to his compensation notwithstanding the re-
fusal of the plaintiff in error, but having failed to procure
a customer able to complete the purchase of the property,
he cannot recover,and the judgment of the district court is

REVERSED.

THE other judges concur.

FErRDINAND RUBE V. CEDAR COUNTY ET AL.
[FIiLED DECEMBER 20, 1892.]

Appeal by Taxpayer from Allowance of Claim by County
Board: ApreAL BoND: DismMISSAL. Where a taxpayer in
good faith attempts to appeal from the allowance of a claim
against a county by the county board, and gives an appeal bond
which is approved by the county clerk, his appeal will not be
dismissed on account of informalities or omissions in the under-
taking, but an opportunity will be given to file a new and suf-
ficient undertaking in the district court.

Error to the district court for Cedar county, Tried
below before NORRIS, J.

B. B. Boyd, and J. C. Crawford, for plaintiff in error.

* A. M. Gooding, and Leese & Stewart, contra.
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Posr, J.

This is a petition in error from the district court of Cedar
county, and the material facts as they appear from the
record are as follows : The plaintiff in error recovered judg-
ment in the district court of Celar county for costs in an
action of trespass against one William Sullivan. Subse-
quently the latter filed a claim against the county for the
amount of the costs adjudged against him, $363.69, and for
attorneys’ fees paid in said action, $334. The county board
allowed the sum of $588 on said bill, from which order
the plaintiff in error, an alleged taxpayer of said county,
appealed to the district court. In the district court a mo-
tion was made by Sullivan to dismiss the appeal on two
grounds. First, because the appellant, plaintiff in error,
was not a taxpayer of said county ; and second, because no
sufficient undertaking had been given. The first ground
assigned is not supported by any evidence whatever. The
notice of appeal, which is in due form, describes the appel-
lant as a resident elector and taxpayer of said county.
This allegation is sufficient to give the district court juris-
diction. There is no provision of statute for making up
of issues in the district court in cases appealed from the
county boards. It is customary to try them without plead-
ings, and an appeal should not be dismissed upon the bare
assertion of the adverse party that the appellant is not a
taxpayer. The undertaking is as follows:

“ Whereas on the 16th day of April, 1890, the board of
county commissioners of said county allowed to said Wm.
Sullivan against said county an order of $588 on the gen-
eral fund before said board of commissioners in above cause
wof action the sum of $588 costs and attorneys’ fees, and
the said Ferdinand Rube intends to appeal said cause to
the district court of Cedar county. Now, whereas I, Fer-
dinand Rube, do promise and undertake to the said county
of Cedar in the sum of one hundred dollars, that the said

60
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Ferdinand Rube will faithfully ——— such appeal and
pay all costs that may be adjudged against him, and shall
prosecute his appeal to effect and without unnecessary delay,
and that said appellant will, if judgment be adjudged
against him on appeal, will satisfy all costs adjudged

against him. ALBERT ERDENBERGER.
“B. B. Boyp,
“ Surety approved by me this 25th day of April, 1890.
“[sEAL.] , Frans NELsox,

“County Clerk.”’
This undertaking, although informal, is not void. The
proceedings, while irregular, were sufficient to give the
district court jurisdiction. The plaintiff in error appears
to have acted in good faith and should have been given an
opportunity to file a new and sufficient bond. The district
court erred in dismissing the appeal and the judgment is

REVERSED.

THE other judges concur,

DanierL D. JorxsonN ET AL. v. CHARLES A. BouTon.
[FiLED DECEMBER 21, 1892.]

1. False Imprisonment: PowER OF COUNTY JUDGE TO PUN-
1SH FOR CONTEMPT: DISOBEDIENCE OF INJUNCTION ALLOWED
BY COUNTY JUDGE IN ACTION PENDING IN DISTRICT COURT.
A county judge has no power to commit for contempt one guilty
of disobedience of an injunction allowed by him in an action in
the district court. In such case the contempt is against the
district court whose order is defied and not the county judge.’
MaxWwELL, CH. J., dissenting.

2.

: DEFINITION. False imprisonment is the unlawful restraint
of a person without his consent either with or without process
of law. .
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3. : MALICE. The question of malice in an action for false
imprisonment is immaterial, except so far as it affects the meas-
ure of damage.

4. : WHo L1ABLE. All persons who directly procure, aid, or
assist in the unlawful detention are liable as principals.

5. : PROOF OF CoNSPIRACY UNNECESSARY. It is not neces-

sary to prove a conspiracy to unlawfully imprison, in order to
entitle the injured party to recover.

ERrror to the district court for Scott’s Bluff county.
Tried below before CaURCH, J.

Lot L. Feltham, and J. M. King, for plaintiffs in error.

Greene & Hostetler, and M. J. Huffman, contra.

Posr, J.

This was an action for false imprisonment in the dis-
trict court of Scott’s Bluff county, in which defendant in
error, plaintiff below, recovered judgment. The material
facts in the case are as follows: Johnson, one of the plaint-
iffs in error, commenced an action in the district court of
said county against defendant in error Bouton, seeking to
restrain the latter perpetually from diverting the water
from Winter’s creek, a water-course of said county, to the
damage of his (Johnson’s) land. In the absence of the dis-
trict judge therefrom, King, another of the plaintiffs in
error, as county judge, allowed a temporary injunction in
said case. Subsequently, and while said action was still
pending, Johnson, with Feltham, his attorney, appeared
before King and charged Bouton with violating the said
order of injunction and caused an order to be issued for
his (Bouton’s) arrest.- Subsequently Bouton, who had in
the meantime been arrested by virtue of the order afore-
said, was given a hearing by King and adjudged to be in
contempt of court. He was accordingly sentenced to pay
a fine of $30, and costs, and ordered to give bond in the
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sum of $300, conditioned that he would in the future obey
said injunction, Failing to satisfy said judgment, or give
the required bond, he was by the order of King committed
to the custody of the plaintiff in error, Fanning, as sher-
iff, by whom he was detained eight days. Daring said
time he was in the custody of a deputy sheriff and boarded
at the village hotel, except about twelve hours, during
which time he was confined in jail. He subsequently com-
menced an action for damage against Johnson and Felt-
ham, his attorney, King, the county judge, and sureties on
his official bond, and Fanning, the sheriff and sureties.
On trial in the district court he recovered judgment in the
sum of $100 against all the defendants therein except the
sureties of King and Fanning, which is the judgment we
are called upon to review.

The first and most important question presented is that
of the jurisdiction of a county judgeto punish as for con-
tempt the disobedience of an order of injunction allowed
by him in an action in the district court. The authority
for the allowing of an injunction by the county judge in
such a case is found in section 252 of the Code, viz.:
“The injunction may be granted at the time of commenc-
ing the action, or at any time afterward, before judgment,
by the supreme court or any judge thereof, the district
court or any judge thereof, or,in the absence from the county
of said judges, by the probate judge thereof, upon it appear-
ing satisfactorily to the court or judge, by the affidavit of
the plaintiff or his agent, that the plaintiff is entitled
thereto.”

The only other sections of said chapter which have any
bearing on the subject under consideration are sections 255,
256, 257, and 260, as follows:

«Sec. 255. No injunction, unless provided by special
statute, shall operate, until the party obtaining the same
shall give an undertaking, executed by one or more suffi-
cient sureties, to be approved by the clerk of the court

°
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granting such injunction, in an amount to be fixed by the
court or judge allowing the same, to secure the party en-
joined the damages he may sustain, if it be finally decided
that the injunction ought not to have been granted.

“Bec. 266. The order of injunction shall be addressed to
the party enjoined, shall state the injunction, and shall be
issued by the clerk. Where the injunction is allowed at
the commencement of the action, the clerk shall indorse
upon the summons, ¢ injunction allowed,” and it shall not
be necessary to issue the order of injunction; nor shall it
be necessary to issue the same, where notice of the applica-
tion therefor has been given to the party enjoined. The
service of the summons so indorsed, or the notice of the
application for an injunction, shall be notice of its allow-
ance. _

“Sec. 2567. Where the injunction is allowed during the
litigation, and without notice of the application therefor,
the order of injunction shall be issued, and the sheriff
forthwith serve the same upon each party enjoined, in the
manner prescribed for serving a summons, and make return
thereof, without delay.

“Bec. 260. An injunction granted by a judge may be
enforced as the act of the court. Disobedience of an in-
Jjunction may be punished as a contempt by the court, or
by any judge who might have granted it in vacation. An
attachment may be issued by the court or judge, upon
being satisfied by affidavit of the breach of the injunction,
against the party guilty of the same; and he may be re-
quired, in the discretion of the court or judge, to pay afine
not exceeding two hundred dollars, for the use of the
county, to make immediate restitution to the party injured,
and give further security to obey the injunction; or, in
default thereof, he may be committed to close custody, until
he shall fully comply with such requirement, or be other-
wise legally discharged.”

The general rule is that the authority to punish for con-
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tempt belongs exclusively to the court in which the con-
tempt is committed. (Hawes, Jurisdiction, sec. 221; Wells,
Jurisdiction, p. 180.) In Rapalje on Contempts, sec. 13,
it is said: “It is a well settled rule that the court alone in
which the contempt is committed, or whose order or
authority is defied, has power to punish or entertain pro-
ceedings to that end.” In Kirk v. Milwaukee D. C. Mfy.
Co., 26 Fed. Rep., 501, it was held that when a cause is
removed from the state court to the circuit court of the
United States pending proceedings against one of the
parties for contempt in disobeying an order of the former,
the circuit court has no jurisdiction in such proceeding on
the ground that the contempt was against the state court
only. (See also Passmore Williamson’s case, 26 Pa. St., 9,
and State v. McKinnon, 8 Oregon, 487.) Mr. Bishop
says (2 Bish., Crim. Law, 268): “It may be observed
that the very nature of a contempt compels the court against
which it was committed, to proceed against it, and if the
court has jurisdiction precludes any other or superior
tribunal from taking cognizance of it whether directly on
appeal or otherwise.” - The injunction was the process of
the district court. It was not effective for any purpose until
a bond was given and approved by the clerk of the district
court (sec. 255), nor until the order was issued under the
seal of the clerk or the summons indorsed, injunction
allowed (sec. 256). When issued and served it was under
the exclusive control of the district court. Whatever act
Bouton may have done in violation of the injunction was an
offense against the district court and not the county judge.
If such act amounted to a contempt it was a contempt of
the former and not the latter. The order which a county
judge is authorized to make is in an action in the district
court—an order formerly within the exclusive jurisdiction
of a court of chancery. When that order is made his
jurisdiction ends, unless his further authority clearly ap-
pears from the statutes. Jurisdiction of a county judge
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to commit for the violation of the orders of a court of
equity is an anomaly which should not be sustained upon
any doubtful or uncertain grounds. It has been held by
this court that proceedings in contempt are in their nature
criminal and that the strict rules of construction applicable
to criminal proceedings are to govern therein. (Boyd v.
State, 19 Neb., 128.) With this rule in mind let us ex-
amine some other provisions of our statutes on the subject,.
The general provision on the subject of contempts is found
in section 669 of the Civil Code, as follows :

‘“ Every court of record shall have power to punish by fine
and imprisonment, or by either, as for criminal contempt,
persons guilty of any of the following acts: First. Disor-
derly, contemptuous or insolent behavior towards the court,
or any of its officers, in its presence. Second. Any breach of
the peace, noise or other disturbance tending to interrupt its
proceedings. Third. Willful disobedience of, or resistance
willfully offered to, any lawful process or order of said
court, Fourth. Any willful attempt to obstruct the pro-
ceedings or hinder the due administration of justice in any
suit, proceedings, or process pending before the courts.
Fifth. The contumacious and unlawful refusal of any per-
son to be sworn or affirmed as a witness, and when sworn
or affirmed, the refusal to answer any legal and proper in-
terrogatory.”

By the next section it is provided that contempts com=
mitted in the presence of the court may be punished sum-
marily, but in other cases the party, upon being brought
before the court, shall have a reasonable time in which
to make his defense. It will be observed that the power
to punish for contempt is by the section quoted conferred,
not upon its judges, but upon courts of record. The
county court is a court of record in a restricted sense
only, viz., while acting within the jurisdiction which it
possesses concurrently with the district court. (Schell v.
Hugenstine, 15 Neb., 11.) -
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By the constitution, section 16, article 6, it is provided
that the county court, shall not have jurisdiction in actions
in which the title to real estate is sought to be recovered
or may be drawn in question. There is no doubt of the
power of the county court to enforce its own orders made
within its jurisdiction by proceedings in contempt. But
the power of a county judge to punish as for contempt the
violation of the order or decree of a court of chancery, as
in this instance, where- the title to real estate was directly
involved, cannot be said to be within the spirit of the con-
stitution. To hold that the county court, or the judge
thereof, can under our system be authorized to enforce the
orders or decrees of a court of equity in such a case by com-
mitting the offending party for the violation thereof, ap-
pears to the writer to be a direct contravention of the con-
stitution, and would have been strikingly incongruous, to
say the least, had such been the clearly expressed intention
of the legislature. The provisions of our statute for the
allowing of injunctions apd punishments for the breach
thereof were copied from sections 239 and 247 of the Code.
of Ohio of 1853. The constitution of 1851, which was.
then in force in that state, contained no such limitation
upon the powers of the probate (county) court as does ours.
On the contrary, it was expressly provided by section 8,
article 4, after defining the jurisdiction of the ‘probate
court, as generally exercised by such courts, that it shall
have “such other jurisdiction in any county or counties as
may be provided by law”’; and although substantially the
same provision is found in the present Code of Ohio with
respect to the allowance and enforcement of injunctions as
in ours, there is in the reports of that state no case in
which the probate court or judge has committed an of-
fender for the violation of an injunctional order in an ac-
tion pending in the court of common pleas. So far, there-
fore, as the practice under the constitution of that state
sheds any light upon the question under consideration, it
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tends to confirm us in the'view already expressed. For
had the practice been for the probate judges to commit
for violations of orders such as in this case, it is at least
probable that there could have been found some mention
“thereof in the reports of that state.

That constitutional and statutory provisions upon the

same subject should be construed together, and that all stat-
utes should be construed with reference to the common law,
are elementary rules of construction which have been repeat-
edly recognized by this court. : By an application of those .
rules to the question before us it is plain that the literal
wording of section 260 must yield to the evident meaning
of the several provisions on this subject when construed
in the light of the common law. The power, therefore, to
punish for the violation of an injunction “by the court or
any judge who may have granted it in vacation” is limited
to the court or judge thereof who may have allowed the
order in question.
" Exceptions were taken to a number of instructions
which need not be noticed, since they all state in different
language the one proposition already considered, viz., that
the county court had jurisdiction in the proceedlng agamst
the defendant in error for contempt.

Among the instructions refused are several containing |
the same proposition as the following: “In an action of
false imprisonment it is incumbent upon the plaintiff to
prove by a preponderance of evidence that the original
prosecution was without probable cause and was malicious.”
These instructions were properly refused. False imprison-
ment is the unlawful detention of the injured party. (Am.
& Eng. Encyc. of Law, vol. 7, 662.) The question of
malice is immaterial except so far as it affects the measure
of damage. (Comer v. Knowles, 17 Kan., 436.) Casebeer
v. Rice, 18 Neb., 203, relied upon by plaintiff in error,
was an action for malicious prosecution and, therefore, not’
applicable.
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Other instructions were refused which were intended by
plaintiffs in error as a definition of a conspiracy. - There
was 1o error in refusing them. It was not neccessary to
prove a conspiracy. (Painter v. Ives, 4 Neb., 122; Fene-
lon v. Butts, 53 Wis,, 344.) The rule is that any one
who aids or assists in the unlawful imprisonment of an-
other is chargeable as a principal. (7 Am. & Eng. Encye.
of Law, 679, and authorities cited in note.)

Lastly, it is insisted that the damages are excessive."

_ The evidence discloses the fact that defendant expended
$40 for the services of counsel in order to secure his dis-
charge. He was detained in custody at least eight days,
and was during said time imprisoned in the jail of the county
twelve or thirteen hours. The verdict, $100, does not ap-
pear to be so disproportionaté to the wrong as to call for
action by this court.

AFFIRMED,

Norvaw, J., concurs,

MaxweLy, Ca. J., dissenting.

I am unable to agree to the majority opinion for the fol-
lowing reasons: The proof clearly shows that the action
, was pending in the district court and that the district Jjudge
was absent from the county, and that the order of the cou nty
judge granting an injunction was valid. The sole question
presented is, Has the county judge authority to punish for
the willful violation of an injunction granted by himself?
Section 252 of the Code provides : “The injunction may
be granted at the time of commencing the action, or at any
time afterward, before judgment, by the supreme court or
any judge thereof, the district court or any judge thereof,
or, in the absence of said judges, by the probate Jjudge
thereof, upon it appearing satisfactorily to the court or
judge, by the affidavit of the plaintiff or his agent, that the
plaintiff is entitled thereto.” This is a copy of the first
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part of section 239 of the original Ohio Code, with the ex-
ception of the words “district court,” which in the Ohio
Code are ““the court of common pleas.” (Seney’s Code, p.
239.)

Section 253 of the Nebraska Code provides: ¢“If the
court or judge deem it proper that the defendant, or any
party to the suit should be heard before granting the in-
junction, it may direct a reasonable notice to be given to
such party to attend for such purpose at a specified time
and place, and may in the meantime restrain such party.”
This is section 240 of the original Ohio Code.

Section 260 of the Nebraska Code is as follows: “An
injunction granted by a judge may be enforced as the act of
the court. Disobedience of an injunction may be punished
as a contempt by the court, or by any judge who may have
granled it in vacation. An attachment may be issued by
the court or judge, upon being satisfied by affidavit of the
breach of the injunction, against the party guilty of the
same; and he may be required, in the discretion of the court
or judge, to pay a fine not exceeding $200, for the use of
the county, to make immediate restitution to the party in-
jured, and give further security to obey the injunction; or
in default thereof, he may be committed to close custody
until he shall fully comply with such requirement, or be
otherwise legally discharged.” This is a’'copy of section
247 of the original Ohio Code.

In looking through the reports of that state we have
been unable to find a single case in which it was held that
. a judge who granted an injunction could not punish for a
violation of the same. There is but little doubt violations
of injunctions issued by county judges have taken place in
that state and been punished by such judges, but if so, the
plain language of the statute was held to be a sufficient
warrant for such arrest and punishment, hence the cases
were not taken to the supreme court. Under our statute
the district court has jurisdiction to punish for a violation
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of an injunction in a case pending in the court. If the
statute stopped here, it would not be seriously contended
that a judge could punish such violation. The language of
the statute, however, is plain and unequivocal : “Disobe-
dience of an injunction may be punished as a contempt by
the court, or by any judge who may have granted it in va-’
cation.” If any judge who may have granted it in vaca-
tion may punish for a violation of the same, certainly a
judge who was duly authorized and did grant it in vaca-
tion has authority to punish for a violation thereof. The:
punishment for a contempt is not based alone upon the dis-
respect shown the judge who granted the writ, but princi-
pally because the disobedience of the order interrupts the
due administration of justice. This being so, it is necessary
that the power to protect the order of injunction while it:
continues in force should remain in each county to be ex-
ercised as occasion may require. Suppose an individual or
some of the great corporations should desire certain prop-
erty for right of way or other use, in the county where
the cause originated, or any other county in which no
judge of the district court resides, and the property owner
should obtain an injunction from thé county judge against
the appropriation of his property. In such case, as the
county judge had no power to arrest and punish for a vio-'
lation of the injunction, the owner of the property is prac-
tically without a remedy to prevent a violation of* his
rights. Suppose a railway was about to be built on a pub-
lic street in front of the -plaintiff’s residence, or through
his residence, causing a removal thereof, without complying-
with the law giving the company that right, and an order of
injunction was obtained from the county judge, which it:
disregarded and went on and completed the work, the
property owner would be practically without remedy. It
is true he could recover damages after an expensive and
exhausting litigation with a powerful opponent, but that is
not an adequate remedy, and places the owner of the prop-
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erty taken to quite an extent at the mercy of his antago-
nist. There are many other wrongs liable to occur in any
county where the means of preventing the same are taken
away. The statute provides an adequate remedy to pre-
vent the wrong, which is available to every person, be he
rich or poor. In a late case the court held that the county
court had equity jurisdiction in cases arising out of probate
matters, and the same rule, no doubt, applies in cases of
injunctions. An examination of the constitution of Ohio
and that of Nebraska will show no substantial difference
as to the power conferred in this respect on the county
judges. '
Giving the words of the statute their plain natural mean-
ing, a county judge has authority to punish the violation of
an order of injunction, lawfully granted by him, and this,
8o far as the writer is advised, has been the construction
placed on these words by the courts and bar of the state for
a third of a century. Cases analogous to this -frequently
arise in those states where a temporary order of injunction
is granted by a circuit court commissioner. Thus in Nieu-
wankamp v. Ullman, 47 Wis., 168, an. order of injunction
had been granted by a circuit court commissioner against
an insolvent debtor to restrain him from disposing of his
property. The order being violated, the court held that
the commissioner could punish for a violation of the order,
but that the court possessed the power. also. The matter
is discussed in Haight v. Lucia, 36 Wis., 355, in which it
was held that in certain cases where the statute authorized
it, a circuit court commissioner could punish for contempt.
The Wisconsin statute is as -follows: “Every court com-
missioner may issue subpeenas for witnesses, and attach-
ments and other process to compel their attendance, admin-
ister oaths, take depositions and testimony in civil actions,
when authorized by law, or by rule or order of any court
having jurisdiction of such actions, and return and report
such depositions and (:stimony; take and certify the ac-
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knowledgments of deeds and other instraments in writing,
state accounts between parties referred to him by order of
court, determine upon the amount and sufficiency of bail,
allow writs of habeas corpus and ne exeat, and grant in-
junctional orders; and may exercise within his county the
powers of a circuit judge at chambers, in any civil action
pending in such county, except as otherwise provided by
law; and may do such other things as he may be author-
wed by law to do, and perform such other duties as may
be required of him by the circuit court, or as are necessary
and proper for the full exercise of the powers hereby
granted; subject to review in all cases by the circuit court,
as provided by law and the rules and practice of the court.”
. Also, after providing for the examination of a debtor un-
der oath before a circuit court commissioner, and where
there is danger that the debtor will leave the state, author-
izing the debtor’s arrest and imprisonment, it is further
provided in case “he has property which he has unjustly
refused to apply to such judgment, he may be ordered to
enter into an undertaking, with one or more sureties, that
he will from time to time attend before the judge or court
commissioner as he shall direct, and that he will not, dur-
ing the pendency of the proceedings, dispose of any portion
of his property not exempt from execution. In default of
entering into such undertaking, he may be committed to
prison by warrant of the judge, or court commissioner as
for a contempt.” '

In this case it is distinctly held that a circuit commis-
sioner, although his powers are much less than those of a
county judge, may punish for the violation of an injunc-
tional order issued by him, although the cireuit courts also
possessed that power. It is very clear to my mind that
the county judge had jurisdiction and that the Judgment
should be reversed,
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Abstracts of Votes. See ELECTIONS, 2.
Acceptance. See NEGOTIABLE INSTRUMENTS, 5. ORDER.

Account Books. See WITNESSES, 3.

Accounting. See CosTts, 3.

Acknowledgment.
A certificate of acknowledgment of a deel or mortgage, in

proper form, can be impeached only by clear, convin-ing,
and satisfactory proof that the certificate is false and
fraudualent. Phillips v. Bishop...ccevverevrnvsniiiorirrenanenaaa

Actions. See JOINDER OF ACTIONS. LoST INSTRUMENTS,

NEGOTIABLE INSTRUMENTS, 4, 5, PLEADING, 2, §,
12, QuIETING TITLE.

Administration. See JUDGMENTS, 7.

Admission of Evidence. See EVIDENCE.

Adverse Possession.

1.

A railroad company’s possession is not adverse when both
prior and subsequent to its entering it attempted to con-
demn the land. N. R. Co. v. Culrer.........ccevunrereene... 150,
A party acquired title to public lands under the United
States home<tead law to a portion of which another per-
son claims title by adverse possession. Held, That the stat-
ute of limitations did not begin to run against the party
entering the land in favor of the one holding adversely,
until the right to the patent was completed by the per-
formance of every act required of the entryman by the
homestead law. Mills v. Traver......oeaveueee ceressnsersesriree

Affidavits. See ATTACHMENT, 2. CONTINUANCE.
Affidavits used at the hearing of a motion in the district court

must be brought into the record by a bill of exceptions to
be available in the supreme court. Wohlenberg v. Melchert,

Agency.

1.

Where several carriers unite to complete a line of trans-
(911)
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292

803
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portation, each is the agent of the other. M. P. R. Co.».

T10i88.ueirere vurenreennnne eteereererenisstasirntnenees crrrerrereisanennee 267
2. A telephone operator who receives and repeats the mes-

sages for persons communicating by telephone is the agent

of each. Oskamp v. Gadsden................... Cenverrrnnacenes «.11-13

Agents, See ESTOPPEL, 2. INSURANCE, 5, 15. REAL ESTATE
BROKERS.

Agent’s Clerk. See INSURANCE, 16.

Agricultural Societies. See CoNSTITUTIONAL Law.

1. Are not corporations within the ordinary meaning of the
term, but rather agencies adopted by the state for the
purpose of promoting. the interests of agriculture and
manufacturing. State v. Robinson .....cceveeenrerennnnns cerenenses 402

2. The board of county supervisors should include in the es-
timate of expenses for the current year the amount pay-
able to an agricultural society by provision of statute, not-
withstanding that another society in the same county has
complied with the conditions necessary to entitle it to de-
mand payment from the county, where it does not appear

- that the latter is making any claim upon the county for
funds. Id. -

Allegata et Probata.
The testimony in a case should be confined to the issues
formed by the pleadings. Darnerv. Daggett........ ceeensines . 695

Allowance of Claim. See APPEAL, 1.

Alteration of Instruments.
1. The fraudulent.alteration of a promissory note secured by
a mortgage cancels the debt which it evidenced and dis-
charges the mortgage. Waiton Plow Co. v. Campbell ...... .- 174

2. Where a promissory note has been altered by the payee in
- & material matter and with a fraudulent purpose, no re-
covery can be had upon the instrument, or upon the orig-

, inal consideration for which.it was given. Id....... seeese. 173

An unauthorized alteration of a non-negotiable promissory
note by the payee, after the execution thereof, by the
insertion of the word “bearer’’ after the name of the
payee, is a material alteration which will nullify the in-
strument. Id. -

Alternative Judgment. See REPLEVIN, 3, 7.
Amendment. See PLEADING.

Animals.
1. If a dog is found running at large without the collar re-
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quired by statute, no action can be maintained for killing
the dog. Nehr v. State.......coceuvriveernieiinienininienseiesveresess 638

2. When a dog leaves the owner’s premises or goes upon the
public road, no one having control of bim being near, he
is running at large. Id.

3. A dog that persistently assails people passing along a pub-
lic road in a threatening manner is a nuisance, and may
be killed by any person so assailed. Id.

4. A person taking up stock for trespassing upon cultivated
lands must comply substantially with the requirements
of the herd law, particularly the giving of notice, unless
the same are waived, or he will acquire no lien upon
such stock. Hanscom v. Burmoo@.........cc....oovvievininnnnes. 504

&

The party taking up stock must give notice to the owner
thereof within a reasonable time. Id.

Answer. See PLEADING.

Appeal. See EMINENT DoMAIN. REPLEVIN. REVIEW.
1. Will not be dismissed, because no bill of exceptions has
been settled and allowed. Hines v. Cochran................. . 828

2. In all appellate proceedings the records of the trial court,
when properly verified, import absoiute verity. Worley v.
Shong. .c.ovevenernnnnn eeeereretreeierer e retae e beteniaess cereeeennes 311

3. Will not be dismissed from supreme court, because bill of
exceptions attached to transcript was not properly signed.
Carison v. Beckman.....ovuves viveviesiineieiiiiotnaioneeiens crererencs 392

4. In an appeal from a justice of the peace the appellate
court will require a defective record to be perfected, but
will not require the justice to correct a journal entry on
his docket, Worley v. ShORG....evvvevvrrieriirsianiarerensncinrans 311

6. The issues in a district court upon the trial of an appeal
from the county court should be the same as preéented be-
low, except as to new matter arising after the trial. Dar-

NEr V. DAGPEll . ocvnvnvriininiiiiiriniiniieresiiresnnn coroisnsesnseeses 695

6. Upon a trial in the district court of an appeal from a
justice of the peace, a motion to strike a counter-claim
from the answer because it had not been pleaded below,
was properly sustained. Carr v. Luscher.........ccecevrerenees 318

-7. In an action appealed from a justice of the peace to the
district court by the defendant, the plaintiff may reply to
any new matter contained in the answer filed in the ap-
pellate court.” €., B. & Q. B. Co. v. Gustin...... erersernaenas . 88

8. Where the proof on a question of forgery fails to reach
that degree of certainty to show that the judgment of the

61
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court below is clearly wrong, it will not be reversed.
Capital National Bank v. Williams.....eereeeen.. creererniereneeens .
Supreme court will not consider the merits of a case npon
motion to dismiss appeal, but will only inquire whether
appeal lies, and whether it is properly taken and per-
fected. Hines v, Cochran.......cucvrvrreneen, corsernuranes
The issues in the district court upon the trial of an appeal
from a justice of the peace should be substantially the
same as were presented below, unless some new matter
has arisen since the former trial. Lee v. Walker....... cerenes
Clarke v. Walker......... .. R errrearaseee e cerraes
The appeal of a taxpayer from the allowance of a claim
against, a county will not be dismissed on account of in-
formalities or omissions in the undertaking, but an op-
portunity will be given to file a proper bond in the dis-
trict court. Rube v. Cedar County...ceverrrenennnnns cereerseinens
Where a cause has been appealed to the district court
and an amended petition filed which contains the same
cause of action set forth in the court below, but the facts
are set out in detail, a motion to strike the new matter
from the petition, held, to be properly overruled. Iitner

410

828

689
693

896

v. Robingon.....oveses eateertrnaatentatseetaasaaseserentaetnserennrarons 133

An action to foreclose a mechanic’s lien and have certain
policies of insurance taken in the name of the land-owner
assigned to plaintiff, being instituted as one in equity, is
subject to equity procedure in supreme court upon appeal
even if some of the proceedings were in the nature of an
action at law. Star Union Lumber Co. v. Finney............. .
The time within which an appeal may be taken from a
decree of the district court does not begin to run until
guch decree has been entered of record, so that it is within
the power of the appellant to compiy with the statute reg-
ulating appeals, by filing in the supreme court a certified
transcript of the proceedings of the district court. Horn
v. Miller, 20 Neb., 98, overruled. Bickel v. Dutcher........
A defendant who has appeared in an action before a jus-
tice of the peace may appeal from the judgment, notwith-
standing he was not present at the trial. On the trial of
such a case, in an ordinary action, it will be assumed that
the cause of action is denied, and it will devolve on the
plaintiff to prove the same; and in case the defendant ap-
peals, his defense will be restricted to a like denial. Carr
v, Luscher....c.o.n... ceerseserncnnsessrnroranae ceesatertetiennes eveenane

Appearance.
A defendant will not be bound by an attorney’s appearance

215

76L

318
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where he denies and disproves the attorney’s authority.
Kirschbaum v. Scotl...cceerenrerersnsnanns

Application of Payment. See PAYMENT.
Appointment of Receivers. See RECEIVERS.

Argument of Counsel.

Where an attorney used improper language in his argument
to the jury and the court directed them to pay no atten-
tion to it, it was held not sufficient canse to reverse a judg-
ment entered upon the verdict. Mehagan v. McManus.....

Assault.
1. Words of provocation alone are not sufficient to justify

199

633

an assault, although they may constitute a ground of -

mitigation of damages. Haman v. Omaha Horse Ry. Co...

9. The rule as to the measure of damages, stated in the
tenth paragraph of the instructions in MeClurev. Shelton,
29 Neb., 374, 375, approved. Id.

Assossments. See COrRPORATIONS, 1. INSURANCE, 8, 13.
RAILROAD ConmpANIES. TAX LieENs, 3. TAXATION, 1.

Assignment. See INSURANCE, 4.
A contract of guaranty is assignable, and the assignee may
maintain an action thereon in his own name. Weir o.
AntRony. «ocuveeverinreneneninnnane ceriereeesiinnaes tesvesnreceas veeases .

Assignment for Benefit of Creditors. See VOLUNTARY
ASSIGNMENT.

Assignments of Error. See Review, 3L
Assumpsit. See PLEADING, 2.

.Attachment. See REPLEVIN, 6. REVIEW, 26.
1. In case stated in opinion, held, that the action on which
the attachment issued arose upon contract. Kirschbaum
v. Scott........ Creererussnseresrisitsiiirestenens ceeveraertnienteniiernesans
2. No written application for an order allowing an attach-
ment, other than the filing of the proper affidavit is nec-
essary. Winchell v. McKinzie........ .... cerearrierereteenaens .
3. Where a part of attached goods were attached without
cause being shown the attachment cannot be sustained.
Dolan v ATMSITONG...eieiieiiiiiriieiiaisieiriienisiscsrsinesisseiensne

4. Under the Code an action for damages for breach of a
covenant of warranty is for a debt arising under a con-
tract, which may be recovered by attachment. Cheney v.

74

396

199

813

Straube. .....coveeeeen. verernens cersieeresioransennn verersenanes vererarenens 521

5. A county judge has jurisdiction under sec. 238 of the Code,
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upon the proper affidavit being made and filed, to grant
an attachment on a claim not due. Winchell v. McKinzie... 813

. Where proceedings in attachment are irregular and erro-

neous, but not void, such errors and irregularities cannot
be taken advantage of by third parties in a collateral pro-
ceeding. Id......... ereaeraserrstreriatitonassarenrinas cesseermrncunns 814

. An order discharging an attachment will not be disturbed

by the supreme court in a case where the testimony is
conflicting, unless it is clearly against the weight of evi-
dence. Smith v. Boyer......... erenrerererateret e ranritaasesanes 46

. The issuing of a writ of attachment by a county judge

in an action commenced before him is, in itself, the grant-
ing of the order for attachment, and it is unnecessary for
him to enter such order upon his docket. Winchell v.
McKinzie...... RPN ceanene ceveennrreees Cerrenrireianes 814

. In reviewing an order discharging an attachment, the evi-

dence being conflicting, the same presumption prevails
in favor of the correctness of the ruling complained of,
as in cases of finding and judgment upon a formal trial,
SMith V. BOYET. s veivererriveesinsassiiesiesrsaisensriosaasioenenases . 46

When a sheriff under a writ of attachment levies upon
property found in possession of a stranger to the suit, in
an action of replevin therefor by such stranger, the officer,
to justify the taking, is required to show that the attach-
ment writ was regularly issued. Winchell v. McKinzie.... 814

An action upon an undertaking for an attachment is one
arising upon contract, and may be maintained by attach-
ment against the property of a non-resident. The fact
that the damages are unliguidated does not change the
character of the action. Withers v. Brittain........ ceeeseneenns 4367
An orderof a county judge allowing an attachment to
issue out of the district court was not void because he
fiiled to attach his seal thereto. The omission was an ir-
regularity which could not be attacked hy third parties

in a collateral proceeding. Winchell v. McKinzie............ 814
‘When a defendant moves to dissolve an attachment on

the ground that the affidavit for the attachment is untrue,

and files in support thereof his affidavit denying the fact
stated in the original affidavit for attachment, the burden

of proof is npon the plaintiff to sustain tbe attachment
by a preponderance of the evidence. Dolanv. Armstrong, 339
Where the president of a mercantile firm had, with the
consent of a firm, taken possession and control of goods
purchased by and consigned to such firm, and had exer-
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cised repeated acts of ownership over them, and had then
mortgaged them to secure a debt of the firm, giving pos-
session to the mortgagee under such mortgage, the infer-
ence from such facts is that the firm intended to part with
the title and possession in favor of such president, and the
mortgage so executed will be held valid against a subse-
quent attaching creditor of the firm. Hughes v. Coburn... 526

Attorney. See ARGUMENT OF COUNSEL.

Attorney and Client. See JuDGMENTS, 10.
Where an attorney waives process and appears for a defend-
ant, his authority to do so will be presumed; but the de-
fendant may deny and disprove such authority, in which
case he will not be bound by the attorney’s appearance.
Kirschbaum v. Scotb.eeevecrcrconerorenes erisesneeseisreanseorsveens 199

Auditor of State.

Is required to issue certificates to secret benevolent orders
authorizing them to transact business, without the pay-
ment of fees, under section 32, ch. 43, Comp. Stats. State
v. Benton.......... veeeane cresoene Ve rnessirenceseiierneinennns reersreranes . 463

Australian Ballot Law. - See ELECTIONS.
Authority of Attorney. See JUunDGMENTS, 10.

Award. See INSURANCE,6.
An award will be held void for uncertainty when no amount
is named therein or means indicated by which it can be
ascertained. St Paul Fire & Marine Insurance Co. v. Gotl-
RElfevvanennriennnnns ceerereeserinenneinenie . erienresenseensnininne 352

Bailment. See EXECUTIONS.

A lease of land and personal property of the value of $23,331,
providing that when lessee pays lessor the full value of
the personal property, together with interest and the rent
due on the land, the property and its increase shall then
be conveyed to him by the lessor, and until such payment
the property and increase thereof shall belong to lessor,
and proceeds of any sales thereof applied on such indebt-
edness, held, not a conditional sale, but an agreement to
gell at election of lessee, and that the relation of parties
with respect to property is that of bailor and bailee. Mec-
Clelland v. Seroggin........ vererene ceeecensnsresesnses veecesianas veernee 536

Ballots. See ELECTIONS.

Banks and Banking. See NEGOTIABLE INSTRUMENTS,
The fact that a bank is insolvent within the knowledge of
its officers and receives money under circumstances which
amount to a fraud upon the depositor, is not of itself suf-
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ficient to entitle him to preference from the funds of the
bank in the hands of an assignee. He may follow his
money while he can trace it or the proceeds thereof, but
not after it has been mingled with other assigned funds.
Wilson v. CODUrT.ceireiieraurerueecrereraniaronseriernmionsissnessnans

Base-ball.
Playing base-ball on Sunday is sporting within the meaning

of sec. 241 of the Criminal Code. State v. O’ Rourk.........

Benevolent Societies.
A secret benevolent order which issues certificates of in-

demnity solely to its members upon complying with all
requirements of ch. 18, Laws of 1887, is entitled to a cer-
tificate from the auditor authorizing it to transact busi-
ness in this state without paying the fees specified in sec.
32, ch. 43, Comp. Stats. State v. Benton....ccoevvereererianann

Bill of Exceptions. See AFFIDAVITS. APPEAL, 3. REVIEW,

1

29, 33.
Objections should be made by motion to quash. Carlson v.
Beckman...oueeeveneeiirniennniennennnnee. ereeaerrerirestanraereaiainse

. It is too late to file motion to quash after briefs upon merits

have been served and filed. Crane Breos. v. Keck

. The supreme court will not require exhibits to be supplied

which have never been made a part of the bill of excep-
tions. Bickel v. Dutcher.............. N eeecrncerenienseriinn .

. Service upon one of several principal defendants, where

it is sought to enforce a claim against all, and there is no
particular controversy between them, is sufficient if made
in time. Crane Bros. v. Keck...cccovusieverianiiariniinieniinns

. It is the duty of a referee to settle and sign the bill of ex-

ceptions in a case tried before him. The district judge

-and clerk are without authority to do so in such a case.

Carlson v Beckma. e uveeeveesesariorsersriarans rererseisesesaienns .

. Where exhibits are stricken out by the trial court upon

objection of appellant that the same are not true copies of
the original, and the bill of exceptions is allowed withoub
them, the supreme court will not entertain a motion by
the a;ﬁpellant to require the appellee to supply such ex-
hibits. Bickel v. Dutcher...............vuu.n. ceivereens cerereneee .

. The district judge, by overruling a motion to correct

the record to make it show that the time to prepare a bill
of exceptions had been extended forty days, in effect
beld that no such order had been made, and the signing
of a bill by him within the time named was without
authority. Gray v. EWbling....c..ccevvveunrenrinnns Chereieans 278,

530

614

463

392

683

761

683

392

280
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8. The time within which a party must prepare and serve &
bill of exceptions begins to run from the final adjourn-
ment of the term of court at which the cause was de-
cided, and not from the date of the formal entry of the
judgment by the clerk upon the journal. Bickel v.
Dutcher, 35 Neb,, 761, distinguished. State v. Hopewell.....

9. When a cause is tried to the court without the interven-
tion of a jury, at one term of the district court, and taken
under advisement, and final decree rendered at a subse-
quent term of said court, the time for settling a bill of
exceptions begins to run from the close of the term at
which the decision was rendered. Id.........ccoovicvnnninnees

Bill of Lading.

Is admissible in evidence in an action of replevin against a
railroad company when its genuineness is not denied and
possession of the goods is admitted. C, B. & @. B. Co. v.
GUSEIN cvnveniininninnniiennnnenes crrenens

Board of Trustees. See ScHooLs, 1, 2.
Bona Fide Holder. See NEGOTIABLE INSTRUMENTS.

Bona Fide Purchaser, 8See EquiTy, 1. FRAUDULENT
CONVEYANCES. MORTGAGES, 7-9. NEGOTIABLE IN-
STRUMENTS. VENDOR AND VENDEE, 1.

1. Is one who buys for value without notice of the equi-
ties of third parties. Bowman v. Griffith ............... ceneene

2. The testimony of plaintiff that he made no inquiry about
the title to real estate before he bought it, is insufficient
to show that he is a bona fide purchaser. Id.

3. Where a claim to real estate can be sustained only upon
the ground that the person asserting it is a subsequent
purchaser in good faith, such person is required to show
affirmatively that he purchased without notice of the
equities of another, and relying upon the apparent owner-
ship of his grantor. Jd........cccciciiiiiiiniicrennencneinnennnn

Bonds. See APPEAL, 11. ATTACHMENT, 11. LIquogrs, 1,2,
LosT INSTRUMENTS. PRINCIPAL AND SURETY.
STATUTORY BONDS.

In an action against the principal and sureties on a builder’s
bond, conditioned that the contractor should turn over the
building to the owner “free from all liens for labor or ma-~
terials,’’ it was error to instruct the jury to allow the
plaintiff the amounts paid in liguidation of claims for labor
performed and materials furnished under the contract for

the construction of the building. Bell v. Paul .......eevuve.s i

Books of Account. See WITNESSES, 3,

822

823

92

366

362
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Boundaries. See COUNTIES.

Breach of Contract. See CONTRACTS. VENDOR AND
VENDEE, 3.

Breach of Covenant. Bee COVENANT OF WARRANTY.

Breach of Warranty. See WARRANTY.

Briefs. See ReviEw, 25,

Brokers. See REAL ESTATE BROKERS.

Builder’s Bonds. See BoNDs. PRINCIPAL AND SURETY,
1,4,6,7.

Builder’s Contracts. See DaMacEs, 2.

Burden of Proof. See ATTACHMEST, 13. ELECTIONS, 4.
EvipENCE 20. UsURry.

Cancellation. See INSURANCE, 8, 10,
Capital Stock. See CORPORATIONS.

Carriers.

1. In an action of replevin against a railroad company a bill
of lading made with autherity to bind connecting lines is
admissible in evidence where its genuineness is not de-
nied, and posssession of the goods is admitted by the com-
pany. C., B. & Q. BR. Co. v. Gustin.......

2. Where several common carriers unite to form a line for
the transportation of goods and give a through bill of 1ad-
ing, each becomes the agent of the other, and damages for
negligence may be recovered from the carrier committing
the injury or from the one that undertook to transport the

goods. M. P. R. Co. v. Twiss.....ccvereeerernerennan Cherenenneenes .
3. The party guilty of the wrong is ultimately liable for the
damages. Id.......... e reesresaeenareseaes PR PETT RN .

4. When a party ultimately liable knows that an action is
pending against the carrier who undertook to transport

the goods, it is his duty to defend the action. Id............
6. The measure of damages is the amount of the Jjudgment,
interest, and costs. JId................eeunee errresriiesienienn, 267,

Certification. See Erecrions, 1, 2,
Cestui Que Trust, See TRUSTS.
Challenge. See Jury, 1.

Chattel Mortgages. See ATTACHMENT,14. REPLEVIY, 4,6.
1, A mortgagee, after due notice, may sell a sufficient amount
of the mortgaged property to satisfy the mortgage debt;

92

287

270

271

272
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but if he sell more than sufficient to satisfy the same and
costs, he will be liable for conversion of such excess.
Omaha Auction & Storage Co. v. Bogers ......cceveuvvnnrs vieeees 61
2. A chattel mortgage given to obtain money to pay a pur-
chase note for a horse owned by two partners, is valid
when signed by one partner with the assent of the other.
Clay v. Greenwood.....ceevveecirconees cressecsnrtesaseesristnasanns e 736
8. Under a chattel mortgage which provides that the mort-
gagee may take immediate possession in case of default,
or an attempt to dispose of, or remove the goods from the
county, or in case he feels unsafe or insecure, the mort-
gagor must be in default or be about to do or have done
some act which tends to impair the security, to anthorize
the mortgagee to take possession before maturity of the
notes the mortgage was given to secure. Rector- Wilhelmy
Co. v. Nissen......ceeeues Creseserserernasaeetaenassane ceseseierienesnnenns 116

Checks. See NEGOTIABLE INSTRUMENTS, 1.
Circumstantial Evidence. See CRIMINAL Law, 2.

Cities. See ESTOPPEL,1. METROPOLITAN CITIES. MUNIOI-
PAL CORPORATIONS. NEGLIGENCE, 1.

Claims. See ATTACHMENT, 5. JUDGMENTS, 7.

Clerk. See INSURANCE, 16.

Collateral Attack. See ATTACHMENT, 6, 12. JUDGMENTS,
7, 8.

Commission. See REAL ESTATE BROKERS.

Commissioner of Health. See METROPOLITAN CITIES, 5.
The mayor has power to remove, in metropolitan cities,
without making charges. Staie v. Somers.....cceeeserssscrerss 323

Common Carriers. See CARKIERS.
Condemnation Proceedings. See EMINENT DOMAIN.
Conditional Sale. See BAILMENT.

Confirmation. See JUDICIAL SALks, 1-4, MORTGAGES, 6.
REVIEW, 30.

Connecting Carriers. See CARRIERS.
Connecting Lines. See CARRIERS.
Conspiracy. See FALSE IMPRISONMENT, 3.

Constitutional Law.
1. The constitution does not prohibit the conferring upon
the county court of equity jurisdiction except as to the
subjects enumerated in sec. 16, art. 6.  Wilson v. Coburn... 530
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. The provision of sec. 12, art. 5, of the constitution, empow-

ering the governor to remove all officers appointed by him,
applies only to officers mentioned in the constitution.
State v. Smith........... vereens [T ceerererttrnnieieaieraes
The legislature has authority, under the constitution, to
determine what purposes are matters of public concern, so
as torender taxation therefor admissible. State v. Robinson

. The provision that “no bill shall contain more than one

subject, and the same shall be clearly expressed in its
title,’’ has no application to laws inforce at the time of the
adoption of the constitution. Id................ Cererereieeens

. The provision of sec. 12, ch. 2, Comp. Stats., for paying

agricultural societies a sum equal to three cents for each
inhabitant from the county general fund, does not conflict
with the provisions of sec. 15, art. 3, of the constitution. Id.,

. The proviso clause of sec. 1, art. 4, ch. 77, Comp. Stats.,

restricting the foreclosure of tax liens by counties to cases
where the amount due on the tax certificate exceeds the
sum of $200, is inimical to the provisions of sec. 4,art. 9, of
the constitution, and is void. Lancaster County v. Rush...

Construction of Deeds. See DEEDS, 4, 9, 10.

Constructive Notice. See DEEDS, 8, 9.

Contempt. See INJUNCTIONS.

Contest. See ELECTIONS, 3, 4.

Continuance.
A motion for continuance based upon an afidavit that a wit-

ness was absent and his whereabouts unknown; that he
possessed important papers and that it would be unsafe to
proceed to trial without him, but failed to state what
papers he possessed, or what was to be proven by him, or
any reason for the failure to take his deposition, was prop-
erly overruled. German Insurance Co. v. Penrod........... .

Contraots. See BAILMENT. DAMAGES, 2. EJECTMENT, 11.

1.

2.

GUARANTY. PLEADING, 5. PRINCIPAL AND SURETY,

6, 7. ScHoOLS, 3. VEXNDOR AND VENDEE, 3.
An action upon an attachment undertaking is one arising
upon contract. Withers v. Britlain. ......eveuveeniviinninennnsen
In an action for breach of a contract to open and maintain
a public road, damages which necessarily result from the
breach may be recovered without any special statement of
the same, and a motion to make the petition more definite
and certain was properly overrnled. Kingsley v. Bulter-
Sleld. coueeniniinnnninene Cereensirnesnene

14

402

401

402

120

273

436

228
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3. It is no defense to such an action that a railroad was
located on the proposed route and prevented the opening
of the public highway. Id............... e reresrnnsennnenene 228, 231

o
Contractors’ Bonds. See BoNDS. PRINCIPAL AND SURETY.

Contribution.
1. In determining whether one joint-wrong-doer is entitled
to contribution from another the test is, whether the
former knew, at the time of the commission of the act for
which be has been compelled to respond, that such act
was wrongful. Johnson v. Torpy....c..cenus srnesseneens O 604

2. When a saloon-keeper sells liguor to a person known to be
a common drunkard, he is presumed to know that he is
doing an unlawful act, and when judgment is rendered
againt hira on hisbond for the injury resulting therefrom,
he cannot enforce contribution against another saloon-
keeper who also sold liquor to the drunkard. Id.

Contributory Negligence. See NEGLIGENCE, 4.

1. In action for damages against a railroad company for
wrongfually causing the death of plaintiff’s intestate,
and the plaintiff proves his case without disclosing any
negligence on the part of the intestate, contributory neg-
ligence is a matter of defense, and the burden of estab-
lishing it is on the defendant. Andersonv. C., B. & @.

B Q0. ccveeerinisienisntsesianessnieraisisnirriesosstsssnsossressestss 95

2. In such a case the judgment will not be reversed because
the court vave an erroneous instruction on question of
contributory negligence, its giving being error without
prejudice. Id.

Conversion. See CHATTEL MORTGAGES, 1.
1., When a mortgagee, in foreclosing a chattel mortgage, sells
more property than issufficient to satisfy the debt and costs,
he will be liable for conversion of such excess. Omaha
Auction & Storage Co. v. Rogers ........... [ PP 1 |

2, The owner of converted goods does not bar his right of
action for the original wrongful taking by receiving back
the goods or a portion thereof, or accepting the proceeds
arising from their sale, but such facts may be shown in
mitigation of damages. Wautson v. Coburn ...... creniernnrieen 492

3. In an action for conversion it is no defense to show that
the property has been taken from the wrong-doer by a
third party, by legal process or otherwise, unless the origi-
nal owner has received, or had the benefit of the proceeds
thereof, where the same has been sold. Id.
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4. Inan action by a mortgagee for conversion against a sheriff
who has levied on the property at the suit of a creditor of
the mortgagor, the plaintiff is entitled to receive as dam-
ages the actual market value of the prdperty at the time
of the conversion, with interest from that date, less the
market value of that portion of the property subsequently
recovered or the proceeds of which plaintiff has had the
benefit, and not exceeding the amount remaining unpaid
on the most ;age. Id.

§. In an action by a chattel mortgagor against the mortgagee
for conversion of the property, where the defendant justi-
fies under a provision in the mortgage authorizing him to
take immediate possession when he felt insecure, he may
prove any facts tending to show the conduct of the mort-
gagors in regard to the chattels, but cannot prove mere
rumors or reports. Rector- Wilhelmy Co. v. Nissen......... e 7168

6. Insuch a case it is proper to instruct the jury, if they
find for plaintiff, to disregard the evidence of what the
goods sold for at forced sale, in arriving at the value of
the property. Id

7. Instruction on measure of damages set out in opinion ap-
proved. Id.

Conveyances. See DEEDS. VENDOR AND VENDEE.

Conveyances to Relative. See FRAUDULENT CONVEY-
ANCES.

Corporations.
1., Unless otherwise provided, the whole amount of capital
fixed by a subscription contract must be fully secured by
a bona fide subscription before an action will lie upon the
personal contract of a subscriber to recover an assessment
on the several shares. Hards v. Platte Valley Improvement

2. In anaction upon a contract of subscription to stock, where
there is testimony tending to show that defendant waived
the cond.tions in respect to amount of stock to be sub-
scribed before entering upon the main purposes of the
corporation, it should be submitted to the jury. Id.

3. In an action to recover a subscription to capital stock the
defendant will not be released because the board of di-
rectors passed a resolution to drop from the list of stock-
holders the names of delinquent subscribers, where the
evidence shows that such action was not taken, that de-
fendant was not excluded from participating in the man-
agement of the corporation, and that he subsequently
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obtained a reduction from the amount of a purchase from
the company on account of his membership. Hays v,
Franklin County Lumber Co............... cerareeerisnnseienes

Corroborating Evidence. See WITNESSES, 3.

Costs. See DISMISSAL.
1. Will be taxed to the party at fault where copies of un-
necessary papers are included in the transeript for review
in supreme court. Streitz v. Hartman......cccvueevveeenenrenns .

2. The costs of suit will be taxed against the county in an
action where a writ of mandamus issues against the county
commissioners to compel them to call an election for the
telocation of the county seat. State ». Crabtree ....... cremnes

3. In an action by a principal against an agent for an ac-
counting, where the defendant denied that he was indebted
to plaintiff, and that he had accounted for all matters in
controversy before the suit was brought, and defended on
the theory that nothing was due from him, the plaintiff
was not required to prove a demand for an accounting in
order to entitle him to recover costs. Carlson v. Beckman,

4. In such a case a judgment for less than $200 will not alone
prevent a recovery for costs by plaintiff since a justice of
the peace has no jurisdiction. Id.

Counter-Claim.
Not pleaded before a justice of the peace will be stricken
from the answer on trial of appeal to district court. Carr

v. Luscher............ e PN .

Counties. See AGRICULTURAL SOCIETIES, 2. APPEAL, 11.
CoUNTY TREASURER.

The boundaries of an organized county cannot be lawfully
changed so as to add to such county adjoining unorgan-

# ized territory, unless a majority of the inhabitants of
such territory so petition the county board of the county

to which it is proposed to be added, nor unless the prop-
osition has received the saunction of a majority of the
voters of such county at an election duly called and held

512

406

106

392

318

therein for that purpose. Wayne County v. Cobb........... 231

County Board.
Will not be required by mandamus to let the publishing of

the delinquent tax list to the lowest bidder. State v.
Lineoln County......... PN

County Clerks. See ELECTIONS, 1, 2.

County Commissioners. See COUNTY SEAT.
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County Court. See INJUNCTIONS.

1. The constitution does not prohibit the conferring upon the
county court of equity jurisdiction except as to the sub-
Jjects enumerated in sec. 18, art. 6. Wilson v. Coburn...... .

2. The funds of an insolvent debtor which come into the
hands of an assignee are within the jurisdiction of the
county court, which has authority to determine the rights
of the creditors thereto and grant proper relief, subject to
the limitations of the constitution. Id.

County Judge. See ATTACHMENT, 5, 8,12, J UDGMENTS, 7.

County Seat.

Mandamus will issue against county commissioners to com-
pel them to call a special election for the relocation of the
county seat undersec. 1, art. 3, ch. 17, Comp. Stats., upon
their unlawful refusal to do so after the petition provided
by law has been presented to them. State v. Crabtree......

County Superintendent. See MANDAMUS, 6. SCHoOL
DISTRICTS.

County Supervisors. See AGRICULTURAL SOCIETIES, 2.

It is the duty of all present to vote on every proposition prop-
erly before the board, and those present who do not vote
are to be counted in making up the aggregate of the votes.
Township of Inavale v. Bailey...... ....c.covunn. cevnsesiseiseenns .

County Treasurer. See TaAx LiENs, 2.
Is not entitled to fees on moneys paid to him by township
treasurers. Taylor v. Kearney County........ eerececntacnannen

Courts. See County COURTS. DISTRICT COURTS. JUSTICE
OF THE PEACE. SPECIAL TRIBUNAL.

Covenant. See LANDLORD AND TENANT, 6.

Covenant of Warranty. ]
1. An action for damages for breach of covenant of warranty
isfor a debt arising under a contract, which may be recov-
ered by attachment. Cheney v. Straube......... [

2. A cause of action on a covenant of warranty, or for a quiet
enjoyment, does not accrue in favor of the covenantee
until eviction or surrender by reason of a paramount
title. Id.

3. A cause of action accrues to covenantee on his covenant
of warranty, or for quiet enjoyment, upon eviction by the
purchaser under a prior mortgage. Id.

4. In an action for the breach of a covenant of warranty by
the covenantee, after eviction under a paramount title, it is

530

106

456

381

521
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sufficient to allege in general terms an eviction under a
title paramount to that of the covenantor. Id.

5. One who voluntarily surrenders to a third party asserting
an adverse title must,in an action against his covenantor
for breach of warranty, establish the validity of the title
he has recognized. Id......... o teveresastseieieniotrans [PURR

6. The measure of damages for breach is the consideration
paid for the land, with interest, and costs and expenses
incurred in the suit by which the covenantee is evicted;
and if the latter is obliged to purchase an outstanding
title in order to protect his owun, he may recover the
amount paid for such paramount title, not exceeding the
consideration paid by him. Id.

Creditor’s Bill. See FRAUDULENT CONVEYANCES. NEGO-
TIABLE INSTRUMENTS, 3.

Criminal Law. See EMBEZZLEMENT. LARCENY. LIBEL.

1. A district court has no jurisdiction to vacate a judgment
in a criminal case after the same has gone into effect by
committment of the defendant under it and substitute for
it another sentence at the same term of court, and in such
a case the last sentence is a nullity. In re Jones ...... 499,

2. In order to warrant a conviction on circumstantial evi-
dence the evidence must be of 8o conclusive a chracter as
to prove beyond a reasonable doubt that the accused, and
no other person, committed the offense charged. Kaiser
0. SIAle.ccrrireniiiirenieranieennes Ceversenerecesteranerenennsisn

Criminal Libel, See LIBEL.
Cross-Examination. See WITNESSES, 2.

Cumbering Record.
Costs of unnecessary parts of record in transcripts for review
will be taxed to the party at fault. Streitz v. Hartman...

Curtesy. See LIFE ESTATE.
Custom and Usage. See USAGE.

Damages. See ATTACHMENT, 11. CONTRACTS, 2. CONVER-
SION, 2, 4, 7. COVENANT OF WARRANTY, 6. EMI-
NENT DoMAIN. LIQUORS. NEGLIGENCE.

1. A verdict for $2,000 was not excessive damuge for personal
injuries to a healthy boy ten years of age, resulting from
being kicked by his step-father, where the proof showed
that the boy’s spine was permanently injured and caused
constant pain and unfitted him for hard labor. Woklen-
berg v. Melchert .......vvuveueeriiiiiinviericrennencrnennen [N

522

502

704

406

804
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2. Where a building is not erected within the time limited
by the contract through the contractor’s default or neg-
lect, the owner is entitled to recover damages In the
trial of such a case it is not error for the owner to prove
that the building had been leased for a stipulated sum,
and that the tenant was to take possession as soon as the
work was completed, when it is shown that the reasonable
rental value exceeded the amount of rent reserved by the
lease. Consaul v. Sheldom.......c.vvvervvernevenseraennen .

Death by Wrongful Act. See CONTRIBUTORY NEGLIGENCE.

MuNiIcIPAL CORPORATIONS, 1.

1. Under sec. 2, ch. 21, Comp. Stats., in an action against a
railroad company for wrongfully causing. the death of
plaintiff’s intestate, where the proof shows that the next

of kin was not pecuniarily injured by the death of the in-
testate, the plaintiff is only entitled to recover nominal
damages. Andersonv. C., B. & Q. R. Co......ccvuune

2. In case of a verdict in favor of the plaintiff, in an action
against a railroad company for wrongfully causing the
death of plaintiff’s intestate, he is entitled to recover such
a sum as the jury may deem from the evidence a fair and
just compensation to the next of kin, for the pecuniary
loss resulting from the death which is made the basis of
the suit, not exceeding the statutory amount. Id......... .

Deceit. See MARRIAGES, 2. SALES.

Declarations. See EVIDENCE, 10.

Decrees. See JUDGMENTS.

1. The recitals of the record are conclusive upon the parties
as to the term at whichb a decree was rendered. State v.
HOPEWE.uerareecrrirnireririnniniieiiisiiisiiiie e irensie verraseeesesnnenn

2. Record entry may be changed by district court after term
to correspond to the decree pronounced. Hoagland v.
Way eeveiveienirviennnnns eerreeeeeseiaeeens ceerrrresasienteesarenianine

3. The taking of a stay of order of sale is not a waiver of the
right to apply to district court to correct record entry of
decree.  Jd..coeeeenniiiiiiiinieieiii e e s raaaeaas

4. Cannot be assailed for mere irregularities by parties who
appeared in the suit, to defeat confirmation of sale under
a mortgage foreclosure. Stratton v. Eeisdorph.............cu..

Deods. See ACKNOWLEDGMENT. MORTGAGES, 10.

1. Proof of recording where records have been destroyed by
fire. Deming v. Miles.......o.oouvrviverrvmrerncvinenirinieninns 739,
2. Identity of the name of & grantor or grantee is prima facie
evidence of identity of the person. Rupert v. Penner......

247

102

98

387

388

814

741
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Real estate is sufficiently described in a conveyance when
the deed refers for identification to another deed specific-
ally mentioned therein, which contains an accurate de-
scription of the property sold. Id.

. Under sec. 53, ch. 73, Comp. Stats., in construing an in-
strument conveying real estate, where, by any reasonable
* interpretation, the granting clause and the habendum can
be reconciled, effect must be given to both. Id.

. Where a deed, properly executed and acknowledged, is filed
and recorded in the proper office. it is thenceforth notice
to all the world, even though the record book containing
it may be totally destroyed by tire. Deming v. Miles ...... 739

When a deed, which is beneficial in its character to the
grantee named therein is properly acknowledged apd re-
corded, the presumption of law is that it was delivered by
the grantor and accepted by the grantee. Bowman v.

Where a deed, beneficial to the grantee, recites that it is
executed for the purpose of correcting an error in a prior
deed between the same parties, the record thereof is evi-
dence of the facts therein recited. Id.

. Filing a deed properly executed and acknowledged for
record with the proper recording officer is constructive no-
tice to all subsequent purchasers and mortgagees, although
the officer may fail to comply with the requirements of
the statute with respect to recording it. Deming v. Miles, 739

. The proper recording of an absolute deed given and in-
tended as a mortgage, where the contract to reconvey rests
in parol, is constructive notice of the interest of the
grantee. Such lien is superior to a mechanic’s lien for
materials furnished under a contract entered into with the
grantor after the recording of such deed. Livesey o
Brown .cecevecieiecenissnsseniiiiaiceieiansan ceerersratieretaerrasenias . 112
. The premises of a deed were “do hereby grant, sell, and
convey unto J. P. C.” The habendum clause was ‘‘to
have and to hold said premises, with the appurtenances,
unto the said J. P. C. for and during the term of his nat-
ural life, and at his decease the same shall descend in equal
shares to his children,”’ naming them. Held, That the deed
conveyed a life estate to J. P. C., with remainder to his
children therein mentioned. Rupertv. Penner....... careeees 688
In the body of a deed and in the certificate of acknowl-
edgment the grantor was correctly described as Archibald
T. Finn. The deed was signed as Arch. T. Finn. The
62
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certificate of acknowledgment identified the party men-
tioned as grantor as known to the officer to be the person
whose name is affixed to the instrument and who executed
the same. Held, That it sufficiently appeared that “Archi-
bald T. and Arch. T.”” were oneand the same person. Id.,

Defect of Parties. See ERROR PROCEEDINGS.
Deficiency Judgment. See VENDOR AND VENDEE, 2.
Deflnitions. See WoRDS AND PHRASES.

Delinquent Tax List.
May be published in the newspaper designated by the county
board. State v. Lincoln County ......... seersmsreersnssnsnastnesase

Delivery. See DEEDS, 6.
Demand. See CosTs, 3,4. LANDLORD AND TENANT, 5.

Demurrer.
A misjoinder of parties plaintiff is not a cause for demur-
rer. Lancaster County v. Bush......ccoeeveiineaceniiinnnns sevreene

Depositor. See BANKS AND BANKING.
Descent. See MORTGAGES, 10.

Description. See DEEDS, 3. EJECTMENT, 8. FORCIBLE ENTRY
AND DETAINER, 1. JUDICIAL SALES, 2.

Diminution of Record. See APPEAL, 4.
Directing Verdict. See NEGLIGENCE, 6. TRIAL, 3, 7.

Discovery.
An order for the examination of a witness should not be
made without notice. Farrington v. Stone.......

Discretion of Trial Court. See EVIDENCE, 1, 17. REVIEW.
27, 35. WITNESSES, 2.

Dismissal. See APPEAL, 1, 3,9, 11.

‘Where an action is dismissed for want of prosecution, and the
plaintiff gives a valid excuse for & failare to pay costs, the
court will not compel such payment as a condition of per-
mitting the second action to proceed. U. P. R. Co. v,
Mertes ........... cesseesrecnens cerrereetraeenirrinienissanens

Distriet Court.
1. Has jurisdiction in cage of contested election in relation
to township organization. Albert v. Twohig............. . reees
2. Has power to correct a mistake in the record entry of a
decree at a term subsequent to that at which it was ren-
dered so as to make the same correspond to the decree

587

346

120

459

204

563
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actually pronounced, and to conform to the pleadings
in the case. Hoagland v. Wag........cvveviveeeranieirerenrennnn, 387

. May hold terms at the same time in different counties of

the same district, and, when necessary, the court sitting
in any county may be continued into and held during the
term fixed for holding such court in any other county in
the district, or may be adjourned and held beyond such
time. Tippy v. SlALe wiuivniereerinine it reeenanae 368

See ANIMALS, 1-3. MALICIOUS MISCHIEF.

Domestic Judgment. See JUDGMENTS, 1.

Drafts. See NEGOTIABLE INSTRUMENTS, 1, 5.
Drunkenness. See LiQuUors 3.
Ejectment. See ADVERSE POSSESSION. JOINDER OF Ac-

1.

6.

10.

TIONS.
The plaintiff must possess a legal estate to maintain eject-
ment. Malloy v. Malloy ...... TS SN 224

. A mortgagee cannot maintain ejectment to recover posses-

sion of real estate, Id.

Evideice %eld not sufficient to entitle the defendant in
ejectment to recover for taxes paid by third parties.
Fletcher v. Brown ....c.oceevevunnnne. eeresnseciercesonnsasettannsstens 660

. Evidence keld to sustain the finding of the trial court as

to the value of improvements made by an occupying
claimant. Id. ’

. Under a general denial the defendant may show that a

deed in plaintiff’s chain of title was procured by fraud
and undue means. Slaley v. Housel.......eceeeeevuveneereneen.. 160
It is not error to allow a plaintiff out of possession to
amend his petition to quiet title so as to state a cause of
action in ejectment. Homan v. Hellman.....cueu eeeaunnn...... 414

Under a general denial a defendant may prove, by any
legal evidence which he may have, any fact which will de-
feat the plaintiff’s cause of action. Staley v. Housel........ 160
A description in the petition by metes and bounds, com-
mencing at the sontheast corner of the northwest quarter
of the northwest quarter of a specified section, town, and
range, is sufficient. Mills v. Traver......... serenaneee corenenn e 292
Permitting the introduction in evidence of records of deeds
duly recorded for the purpose of proving title, instead of
requiring the production of the originals, rests largely
in the discretion of the trial court. Rupert v. Penner...... 587
Defendant in possession under title bond from holder of
tax deed cannot recover taxes paid by the person whose
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title bond he holds without a special assignment. Flefcher

Carter v. Brown........

11. A party who holds under a contract for the purchase of
real estate is not in law deemed possessed of a legal estate
in the premises, and unless anthorized by statute, cannot
maintain ejectment. Malloy v. Malloy.....cc.cocurveenreneenes 228

12. Where an occupant of real estate is allowed for valuable
and lasting improvements, the measure of his recovery is
the amount such improvements add to the value of the
premises. Evidence of cost of improvements, irrespective
of their effect npon the value of the land, is inadmissible.
Fleteher v. Browmha.....oeuiiereceisseneivsnessnecseccisisniseninne .... 660
13. To entitle defendant on eviction to recover under the oc-
cuping claimants’ act for improvements, and taxes paid
while in possession, it must appear that the improvements
were made and money expended while he was in good
faith claiming title derived from some public office, or
from the state or the United States. Carter v. Brown...... 870
14. Where the defendant’s ounly title was derived from atitle
.bond executed by the holder of void tax deeds, he was not
entitled to recover in ejectment by the owner, under the
occupying claimants’ act, for improvements and taxes, in
the absence of evidence that his pussession was by virtue
of said bond, or that the expenditures were made while
he was in good faith relying upon his title thereby ac-
quired. Id.
15. Where in action of ejectment it appears that the convey-
ance by which plaintiff holds title was given as security
for advancements of money which the grantor had agreed
to repay, the defendant in possession, as heir of such
grantor,will be required to pay the sum due plaintiff, and
a decree of foreclosure and sale for the amount due should
be entered in plaintiff’s favor. Malloy v. Malloy........... . 224
16. Damages for rents and profits may be recovered in an ac-
tion of ejectment for the statutory period, prior to service
of summons. The special provision of the occupying
claimants’ act, ch. 63, Comp. Stats., applies only to rents
and profits subsequent to service of summons in ejectment.
Fleteher v. Brown. .cceeussrenecrionivressensnaiineennieencnns cererenees 660
17. Whether such special provision is exclusive as to damages
for rents and profits subsequent to the service of summons
or concurrent only, query. Id.

Elections.
1. Under sec. 20, ch. 26, Comp. Stats., it is no part of the
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duty of judges and clerks of election to certify that cer-
tain persons received a specified number of votes as demo-
crat and a certain number as people’s independent, or
otherwise, and such certification has no force or effect.
State v. Stein......... creeeees [ ceennneeas ceererenineneessesnaeses 848

2. Under sec. 46, ch. 26, Comp. Stats., it is the duty of a
county clerk, with two disinterested electors, to make ah-
stract of the votes cast for members of the legislature, and
under sec. 48, ch. 26, the clerk is required to make out a
certificate of election to the person having the highest
number of votes, but he has no authority to classify the
votes cast for a candidate as people’s independent, demo-
cratic, or otherwise. Id.

3. The district court has jurisdiction in ecase of contested
election in relation to township organization. Albertv.
TwWokig..covarererenreennes ereeuestrinetessatiensecanesiaratent esrerann .. 663

4. The ballots cast constitute the primary evidence in such a
case to determine the rights of the respective parties. If
they have been placed in a position to be tampered with
by interested parties the burden of proof is on the party
offering them in evidence to show that they have been
properly preserved. Id.

Embezzlement.

1, In a trial of the defendant for embezzlement of pianos,
evidence tending to prove that he claimed to be absolute
owner of the instruments, that he received them as agent
and converted them to his own use with a fraudulent in-
tent, by p]edging them for borrowed money and by trans-
ferring them by bill of sale, is sufficient to sustain a ver-
dict of guilty. Morehouse v. State ............ eerererteneasieans 647

2. An agent who, having received property of another to sell
on commission on certain prescribed terms, fraudulently,
and without the knowledge and consent of the owner
thereof, pledges it for money borrowed by the agent for
his own use and benefit, with the intent to deprive the
owner of his property, is guilty of embezzlement. Id..... 643

Eminent Domain.

1. The special remedy provided by statute for determining,
by condemnation proceeding, the damage to land when a
part thereof is taken for right of way purposes by a rail-
road company, is exclusive. F., E. & M. V. R. Co. v.
Mattheis......... coveene N 48

2. The judgment of the district court on appeal from an
award in a condemnation proceeding for right of way is
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conclusive upon the parties thereto as to all matiers act-
ually litigated therein, and also as to all matters neces-
sarily within the issues joined, although not formally
litigated. A. & N. B. Co. v. FOTHEY wervrerrnreriinnnrinninranens

. A petition for the appointment of a commission to ap-

praise damages for taking property for right of way, which
sets forth that the petitioner desires to acquire a strip 100
feet wide through a particular tract, and refers to an ac-
companying plat for a more particular description, is suf-
ficient. F., E. & M. V. R. Co. v. Maltheis..... vecrervevecenss
The construction of a railroad track upon trestle work
along an alley and across a street where the benches rest
mostly in the alley is a direct injury to adjacent lots, for
which the owner is entitled to recover damages in a pro-
ceeding to condemn a portion of the lots for right of way.
A. & N. R. Co. v. Forney...... eseeneasreratetenetatseettsaesenananan

. In asubsequent action by the owner of the lots to recover

damages for the obstruction of the street, in the absence
of evidence to the contrary, the presumption is that the
cause of action was included in the judgment in the
former proceeding, and is now res adjudicata. Id.

Equity. See LANDLORD AND TENANT, 6. VENDOR AND

1.

VENDEE, 1.
A defendant who claims protection as a bona fide purchaser
of real estate without notice of the plaintiff’s equities is
required to deny such notice, although not alleged in the
petition. Dailey v. Kinsler......coeeeerivuniiieiiniiisieniinna

. Where many questions are in dispute between a lessor and

lessee beside the mere right of possession, a court of equity
will entertain jurisdiction and thus settle all matters be-
tween the parties relating to the subject in one action, and
prevent a multiplicity of suits. Haynes v. Union Invest-
MENE COuerenennnvinnnrienrnnrersanannes cereesseaccasansres creeenne

Equity Jurisdiction. See County COURTS.
Error. See REVIEW. TRITAL.

1

2.

Admission of testimony to prove a fact admitted by the
pleadings is error without prejudice. Consaul v. Sheldon...
The failure to except to the ruling of the trial court, to
the admission or exclusion of testimony, is a waiver of the
error. Johnson v. Swayze............ ceeenees eresrerertacaiesnaersnas

Error Proceedings. See APPEAL. REVIEW.
All parties to a joint judgment should be made parties in su-

preme court, yet where there is a defect of parties it is too
late to raise the objection after the cause is submitted, the

48

607

835

167

247

117
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submission being a waiver of absence of proper parties.
Consaul v. Skeldon............ cesansrereereinane vesreen crreesaesrsentnas

Estoppel. See HOMESTEAD, 2,3. LANDLORD AND TENANT, 2.

1.

On the trial of an appeal by a land-owner from an award
of damages, a city cannot urge defects and irregularities
in its own proceedings in changing the grade of a street to
defeat recovery. Second Congregational Church Society v.
City of OMARG.cuueeinsinsveviinieiiniiiiiiieiiiitieiaie e seeeanens

. Statements of an agent with authority to collect rents and

care for property will not be received in disparagement of
the title of his principal so as to work an estoppel in favor
of one who purchased from a stranger claiming adversely to
such principal. Bowman v. Griffith......ccovveveeveiininiinnnnns

Evidence. See ATTACHMENT, 9, 13, CONVERSION, 5. COR-

L

®

10.

PORATIONS, 2,3. DaMAGES, 1. DEEDS, 1. EJECTMENT,
3,4,9,12. ELECTIONS,4. INSURANCE,2,3. LARCENY.
NEGOTIABLE INSTRUMENTS, 4-6. R&VIEW. TRIAL,
2, 4. TRruUsTS, 2. USAGE, 3. WITNESSES, 3.
Order of introduction rests in discretion of trial court.
Consaul v. Sheldi fu.ueereenvnieriiiinninniinnnianns ererresrerieianae,
Held that certain testimony set forth in opinion was im-
properly rejected. Cunningham v. Fuller.............. S TITN

. Admission of testimony to prove a fact admitted by the

pleadings is harmless error. Consaul v. Skeldon .......

. The record of a deed correcting a former one is evidence

of the facts recited therein. Bowman v. Grifiith....... ceeres

. In the absence of pleadings aund proof to the contrary, the

laws of another state are presumed to be like our own,
Haggin v. Haggin.....covveiiiiiiiinniiiviieisinicnininnninae, cereesenes

. Where offered testimony is excluded, the error, if any, is

cured by the subsequent admission of the same evidence.
Consaul v. Sheldon...... ererarerierananresarenens ceeereen ceereenns

. Every material allegation of new matter in a pleading not

denied by the answer or reply, for the purposes of the ac-
tion is to be taken as true. Id............... crerereaens ceveneeane

. The evidence referred to in the opinion is not sufficient to

overcome an officer’s certificate of acknowledgment of a
mortgage on a homestead. Phillips v. Bishop....... ceeenes e

. The admission in evidence of copies of records of mechan-

ics’ liens, as well as the original liens, was not prejudicial
to plaintifis. Consaul v. Sheldon.........cccvveeveeininiiininneen
Declarations of a person in the possession of property, as to
title, are admissible evidence against him and all persons
claiming under him. Cunningham v. Fuller. ......c....c0vvuvee

103
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376

248

247

487
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58
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11

12.

14.

15.

16.

17.

18.

19.

20.

INDEX.

Evidence that a note has been materially altered after ex-
ecution is admissible on foreclosure of mortgage securing
it under a general denial. Walton Plow Co. v. Campbell...

In an action of ejectment, under a general deunial, the de-
tendant may show that a deed in plaintiff’s chain of title
was procured by fraud and undue means. Staley v. Housel,

. In an action of replevin against a railroad company, a bill

of lading is admissible in evidence, where its genuineness
is not denied and the possession of the goods is admitted.
Cy B. & Q. B. Co. 0. GUSLIR ..o cveeevvecereresenneereneeessssns

A person having a general knowledge of the value of
household goods may testify as to such value although he
may not have dealt in goods of that kind. Omaha Auction
& Storage Co. v. Rogers..........uuu......... [

In a cause tried to a jury the admission of opinion evi-
dence which has no legitimate bearing on any matter in
issue, and which is prejudicial to the party complaining,
is good ground for reversal of the judgment. Darner v.
DaGFELl «evv ciranieiiniitiiiieiein et e s ssasaeeeneseaans 693,

In a proceeding for forcible entry and detention the
plaintiff may be permitted to prove payment of taxes by
one under whom he claims, for the purpose of showing
that the claim and possession of the latter is in good faith.
Galligher 0. CoOnNell.........coveverievererireneierreenreranensaasssmenns

Permitting the introduction in evidence of records of
deeds duly recorded, instead of requiring the originals, in
ejectment trials for the purpose of proving title rests
largely in the discretion of the trial court. Rupert v,
Penner ............. Correeseeneenns hhestitsettrarereaireieternrnneas .
In an action for damages by a wife for loss of means of
support resulting from the sale of liquors to her husband,
the latter’s previous intemperate habits may be consid-
ered by the jury as affecting the measure of damages.
Uldrich v. GElMOTe ....cccovtiiiviiiiviierriinireirieeeseenne vens
A communication through the telephone from Schuyler
to Omaha. repeated by the operator at Fremont, an inter-
mediate station, held admissible in evidence in an action
for breach of contract in case stated in opinion. Oskamp
v. Gadsden ..... ettt tueeen s eet e raresshuren s sen reeeen sasnnne .
When a defendant moves to dissolve an attachment and
makes affidavit that the plaintiff’s affidavit for attach-
ment is untrue, the burden of proof is upon the plaintiff
to sustain the attachment by a preponderance of the evi-
dence. Dolan v. Armstrong.......coceuueverenns veesesnesterines .

173

160

92

61

517

587

288

339,
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21. Where a witness has testified on a former trial of the case
and his testimony reduced to writing in open court by the
stenographic reporter, and the witness is absent from the
state, such testimony, if otherwise competent, is admissible
in evidence; and an objection ‘‘that no sufficient cause
has been shown for the reading of that testimony ’’ is not
an objection to the mode of certifying the same, and was
properly overruled. City of Omaha v. Jensen.....cervaereeans

Exceoptions. See BILL oF EXCEPTIONS. REVIEW.

Executions. See JUDICIAL SALES.
Property in hands of a bailee under agreement to purchase
at his election cannot be taken on execution to satisfy a
judgment against such bailee, before payment made by
him to bailor. McClelland v. Scroggin...csieresasercssioreenseas

Exhibits. See BILL oF EXCEPTIONS, 3, 6.
Factors and Brokers., See REAL ESTATE BROKERS.
False Imprisonment.
1. All persons who directly procure aid or assist in the un-
lawful detention are liable as principals. Jo/nson v. Bou-

ton ...... P S I seseeens seece .
2. Is the unlawful restraint of a person without his consent,
either with or without process of law. Id...... ceaeee ——eeeas
8. It is not necessary to prove a conspiracy to unlawfully im-
prison, in order to entitle the injured party to recover.

69

537

899

898

Id....... cerererneennen ceevenrananes e ressernssasererantnierertan s creseerns. 899

4. The question of malice in an action for false imprisonment
is immaterial, except 8o far as it affects the measure of
damages. Id.

Fees. See BENEVOLENT SOCIETIES.

A county treasurer is not entitled to fees on moneys paid to

him by township treasurers. ZTaylor v. Kearney County...
Findings. See MORTGAGES, 5.

On review in supreme court the presumption is in favor of
the correctness of the finding of the trial court, and such
finding will not be reversed unless clearly wrong. Bickel
v. MeAleer..onanennn.. ersesrrananan tesveriererssseeneten saeene

Fire and Police Commissioners. See METROPOLITAN
CITIES, 4. STATUTES, 3.

Fire Department. See MUNICIPAL CORPORATIONS, 1,
Fire Insurance. See INSURANCE.

Forcible Entry and Detainer.
1. A description of land in a complaint, as the “N. W. see-

381

515
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tion 20, township 29, range 14 west,” is not void for uncer-
tainty. Devine v. Burleson ........

acescesses

2. Where a grantee of real estate, on receiving his deed,
takes undisputed possession thereof, hy himself, his agent
or tepant, causing the premises to be fenced and culti-
vated, such facts constitute a prior possession which will
entitle such grantee, or his tenant, to prosecute one by
whom he is dispossessed for forcible entry and detention.
Galligher v. Connell......... ceverenns ceennenns Cerereecaenetestiieenaes

3. The plaintiff may be permitted to prove payment of taxe;)
by one under whom he claims, for the purpose of showing
that the claim and possession of the latter is in good faith.

1d.
4. Instructions set out in opinion, keld properly given and
refused. Id.

Foreclosure. See CHATTEL MORTGAGES, 1. EJECTMENT, 165.
MorTGaGES. TaXx LIENS, 1, 3. )

Foreign Laws.
In the absence of pleading and proof to the contrary the
laws of another state will be presumed to be like our own.

Haggin v, HoggiN . oueereeeceeieeerrrns covreressnnnnssssess iovesssssens
Forfeiture. See INSURANCE, 8, 10. LANDLORD AND TEN-
ANT, 5.
Forgery.

Where the evidence tended to establish the fact that the
mortgage was & forgery, a judgment canceling the appar-
ent lien thereof was right. Capital National Bank v.
Williams. ceeeeeeervivnicsisncnerennenanan. vesrrrereraanas reveeenesnenie oe

Fraud. See BANKS AND BANKING. SALES. STATUTE OF
Fraups.

1. The ratification of a deed procured by fraud and undue

influence must be with full knowledge.of all facts af-

fecting its validity. Staley v. HouSELu....eveveerererunreensennne

2. In an ejectment suit the jury was warranted in finding
that the deed of plaintiff’s grantor was obtained by fraud
and undue influence where the testimony showed that the
maker was a drinking man, old, feeble, and childish; that
he conveyed the land while sick and delirious, without
lawful consideration, to a young, vigorous, and attractive
woman, who had nunlawfully cohabited with him, and
promised to stay with him while he lived, and afterward
abandoned him. Id........corvernenn. e e

238

617

376

410

172

168
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Fraud and Misrepresentation.
Instructions set out in opinion held erroneous. Leavitt v.
Sizer.. ... eeresesatarsaretnestsettosrastsnasensens

Fraudulent Conveyances.

1. While a transfer of property to arelative by a person liable
on a claim, where the effect will be to defeat the payment
of the same, will be scrutinized very closely, yet it will be
sustained if made in good faith for an adequate consider-
ation. Farrington v. Stone.......... vevessnns [T N

2. It is not sufficient that the vendor desires to defeat the
payment of aclaim by the transfer of his property; to ren-
der the conveyance fraudulent it must be taken with
knowledge, actial or constructive, of the proposed fraud,
or there must be a want of consideration. Id.

Garnishment. See ATTACHMENT,S, 7.
General Circulation. See LIBEL.
General Denial. See EJECTMENT.

Governor. See OFFICE AND OFFICERS. CONSTITUTIONAL
Law, 2.

Grade of Streets. SEE MUNICIPAL CORPORATIONS, 2.

Guaranty. See WARRANTY.
A contract of guaranty is assignable and the assignee may
maintain an action thereon in his own name. Weir v.
Anthony........ ceersresesareserensasnes cornnerensenaies reeenae [

Habeas Corpus.

A prisoner in the penitentiary vnier a second sentence pro-
nounced after a former judgment against him upon the
same verdict had been vacated without anthority of law
will be discharged where the first sentence has expired.
In re Jones ........ Cervesenseattrenastsestessnnane veeettenneietnarenanane

Harmless Error. See CONTRIBUTORY NEGLIGENCE, 2. JU-
DICIAL SALES, 1. REVIEW. TRIAL.

Herd Law. See ANIMALS, 4, 5.

Homestead. See QUIETING TITLE, 2, 3.
1. A mortgage of the homestead of married persons is of no
validity as against the homestead right unless signed and
acknowledged by both husband and wife. Whitlock v.

2. A mortgage executed by a husband, the head of a family,
whose wife was at the time insane and an inmate of an
asylum in another state, was held void as against the
homestead right. Id.

939

84

456

936
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3. Insucha case neither the husband nor wife will be estopped
to deny the validity of the mortgage in a foreclosure pro-
ceeding, Jd. ..ceeverininiioninnioiinriesiioniiiceietterinrsnenianeee

4. In such asuit, where the answer puts in issue the validity
of the mortgage on the ground of exemption, a decree will
not be allowed for the sale of so much of the homestead
as exceeds $2,000 in value, unless the value of the property
is alleged by the plaintiff or put in issue by proper plead-
ings. Id.

Husband and Wife, See HOMESTEAD. MARRIAGE.
Identity. See DEEDS, 2.

Impeachment. See ACKNOWLEDGMENT. WITNESSES, 8.
A certificate of acknowledgment of a deed or mortgage, in
proper form, can be impeached only by clear, convinecing,
and satisfactory proof that the certificate is false and
fraudulent. Phillips v. Bishop....... Ceensaressrntrisensnsenseniian .

Impounding Animals. See ANIMALS, 4, 5.
Imprisonment. See FALSE IMPRISONMENT.
Improvements. See EJECTMENT, 12-14.

Indemnity Bond. See LosT INSTRUMENTS.

Injunctions.

A county judge has no power to commit for contempt one
guilty of disobedience of an injunction allowed by him in
an action in the district court. In such a case the con-
tempt is against the district court. Jokinson v. Bouton.....

Insanity. See HOMESTEAD, 2.
A son was mentally incapacitated for transacting business.
His father assisted him in paying and securing debts, and
took possession of certain personal property of the son,
under a bill of sale. In an action of replevin by the son
to recover the property, the contract, not being for neces-
saries, was held void. Wilkins v. Wilking........ee.....

Insolvency. See BANKS AND BANKING.

Instructions. See FRAUD, 1. LANDLORD AND TENANT, 3
LARCENY, 2. TRIAL,3, 7.

1. A party is entitled to have his case submitted to the jury
upon his theory as shown by the evidence. Cunningham

v. Fuller. ..... veeenrruees cereseres rrerrrrere e s s ens creaeenne

2. Anoral instruction directing the jury to ‘disregard this
testimony entirely on this point’’ where no testimony

had been given was not prejudicial error. Consaul wv.
Sheldon. .veuieereennnnns ceeeern Ceieerseisrnn e rens .

830

487

898

212

b8

258



3.

INDEX. 941

The instructions in an action to recover the value of cer-
tain goods sold under foreclosure of chattel mortgage, on
questions of value, usury, and conversion, set out in
opinion, held to be a correct statement of the law. Omaha
Auction & Storage Co. v. ROGErs ..cvuererverensrornnrarsocscnssnses 66-7

. A paragraph of a charge to the jury should be construed

as a whole, and if so construed it correctly states the law,
will not be condemned because a detached part thereof,
construed by itself, might be subject to criticism. St
Pawl Fire & Marine Insurance Co. v. Golthelf ....evevvereresess 352

Insurance. See BENEVOLENT SOCIETIES.

1.

2

o

The valued policy act of 1889 is sustained. German In-
surance Co. v. Penrod.. . 273
Evidence of freight charges and cost of hand]mg goods
destroyed by fire is admissible to show amount of loss.
St. Paul Fire & Marine Insurance Co. v. Golthelf.......... vese 358
The testimony and conduct of the parties referred to in
the opinion clearly established the making and delivery
of the policies of insurance. Star Union Lumber Co. v.
Finney ...... O PPy veverrertreneeeeiaatee e . 215

. After a loss has occurred the insured may assign the right

to recover for same without the consent of the company,
and the assignee may recover in his own name. Id.

An agent with authority to issue a policy has power to
authorize an assignment of so much thereof as would
cover a mortgage named in the application. German In-
surance Co. 0. Penrodu...cuecereeresiseessraensres rereereree i 273
A finding of arbitrators that includes only a stock of
goods as it appeared after the fire, and makes no reference
whatever to the value before, is merely an invoice and
not an award. St Paul Fire & Marine Insurance Co. v.
GOUREL vvvviirersiieirnseisrarosmnsststaoiaiorcossssnsnsasoncas ... 352, 358
The provision in a policy of insurance, that the company
shall have sixty days in which to pay theloss, is personal
and may be waived by it. It is merely a provision that
during the time stated it shall not be liable for costs.
Star Union Lumber Co. v. Finney..cveseneee vereerserensessasaeces 218
Where there is a default in paying assessments and the
company does not declare the policy forfeited, but contin-

ues to make further assessments as losses occur, it will be

a waiver of the cause of forfeiture. Farmers Union In-
surance Co. v. Wilder .............. ceetanenens PR 1 [+
A company waives the provision of a policy for notice
within a specified time, where part of a stock of goods has
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10.

11.

12,

13,

14.

15.

186.

INDEX.

been destroyed, by demanding and taking possession of
the remainder of the goods and books of the insured and
endeavoring with the latter to ascertain amount of loss.

Under the provisions of a policy reserving to the company
the right to cancel the risk at any time by returning the
premium pro rata for the unexpired term, the company
cannot rescind the policy without notice to the in sured
and payment of the unearned preminm. German Insur-
ance Co. v, Rounds.........vveevuraneeranns crresrsteensenirenne creeenee

A petition alleging the execution and delivery of the pol-
icy, destruction of the buildings by fire, loss, that plaintiff
was not negligent and that he had performed all the con-
ditions of the policy to he performed by him, was keld to
state a cause of action without alleging that the damages
had not been paid. Hanover Fire Insurance Co. v. Schellak,
The company was not prejudiced by an innocent misstate-
ment of the title by ihe insured in his proof of loss where
he had an insurable interest in the property, and the proof
of loss would have been ¢qually available had the insured
stated therein the actual facts as to his ownership. Star
Union Lumber Co. v. Finney...........cccvuuun. Crerre e

Where premium notes have been given to a mutual insur-
ance company, assessments to be made thereon from time
to time as losses occur, in case an assessment is not paid
in thirty days after personal demand therefor, or by letter,
the company may recover for the whole amount of the de-
posit note with costs, and executions will thereafter be
issued on such judgment as assessments for losses may re-
quire. Farmers Union Insurance Co v. Wilder................

Where a loss occurred before the building was completed,
in an action upon a policy which stated that the building
was occupied by a tenant, it was no defense that the build-
ing was unoccupied where the agent had filled out the
application for insurance showing that the building was
in course of erection, and issued the policy thereon. QGer-
man Insurance Co. v. Penrod ...... cereronne cosecraes crensene
A local agent who has the power to make a contract of
insurance has authority to consent to additional insurance
and to accept notice of a change in the risk and of the
placing of incumbrances on the property, unless there is
some provision in the policy to the contrary. German In-
surance Co. v. RoUNAS .......oeveveeriinivnnnininnnens Cererrnniranees
Where such an agent employed a clerk and anthorized
him to transact business in the agent’s name an endorse-

52

701

215

572

273

752
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ment by the clerk upon a policy made within the agent’s
authority; and in which the latter acquiesced, was the ack
of the agent and was binding upon the company. Id.
17.- The indorsement upon a policy by such an agent of his

approval of the assignment of a policy is binding upon
the company where the policy contains a clause that ‘‘no
assignment thereof shall be valid unless the same is in-
dorsed thereon and approved by the company, or its reg-
ular agent, in writing.”” Id.

Intoxicating Liquors. See CONTRIBUTION. LIQUORS.

Issues in Appellate Court. See APPEAL, 5, 7,10, 15.

Joinder of Actions.
An action of ejectment may be joined with one to recover
rents and profits. Fletcher v. Brown...... ceevioracarans

Joint Tort-Feasors. See CONTRIBUTION.

Journal Entry.
On justice’s docket cannot be corrected by order from an ap-
pellate court. Worley v. Shong............ ceresearesesrerareianene

Judgments. See DECREES. EMINENT DoMAIN, 4, 5. RE-
PLEVIN, 1, 3, 5. -

An action can be maintained on a domestic judgment.

Eldredge v. Aullman........cccovvevenee ereseraeseettiraie e

1

2. Entered by a justice of the peace the day after verdict is
void. Worley v. Shong......
3. A court of equity will grant relief against a judgment
procured by the creditor’s fraudulent concealment of facts.
Phillips v. Kuhn. ........ ceresaniennes [P £ 1+
4. Without a showing of prejudice to plaintiff in error in
case stated in opinion the judgment will not be reversed.

McDonald v. Bowman....... terenreressrnerenre e rnieas verenenrenaen.
5. Will not be set aside where the testimony is conflicting
and does not preponderate in favor of either party. Ole-
son v. City of Plati8mouth .....ccovsvrriencerserserarecrecssossnnnanes
Rudolph v. Davis....ceeveveueneenernnnns cnessiserontanas cetiernersanes

6. A decree foreclosing a real estate mortgage is a final judg-
ment upon which the parties to the suit may reply, and
any modification thereof without notice is void. Homan
v. Hellman.. ....... creeerees creene vereeeneas [T cerererneaneas

2

An order of a county judge, duly made without fraud or
collusion, allowing a claim against the estate of a de-
ceased person, is a final order, and unless appealed from
will be conclusive and have the effect of a judgment and
not be open to colluteral attuck. Yealman v. Yealman...

943
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312
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93
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Where there is actual personal service of process upon a
defendant, as by reading the summons to him in place of
gerving a copy of the same, and the defendant does not
appear and object on that ground, and judgment is ren-
dered against him, it is not open to collateral attack, as

the judgment is not void but voidable. Gandy v. Jolly... 711

. Three common carriers united to complete a line for the

transportation of goods, and a piano was injured by the
intermediate carrier. Judgment, in an action of which
the wrong-doer had notice, was rendered against the car-
rier that received the piano for shipment, In an action
by the latter against the carrier guilty of negligence the
judgment was conclusive. M. P. R. Co. v. Thwiss............

Attorneys satisfied a judgment for less than the amount
named therein. On motion of their client, after the time
for taking the cause to the supreme court had elapsed, the
satisfaction was set aside on the grounds that the client
was the sole owner of the judgment and that the attorneys
were withgnt authority to make a compromise. A peti-
tion in an action to restrain the collection of the sum in
excess of the amount for which satisfaction had been en-
tered, alleging, inter alia, that the client owned half the
judgment and the attorneys the other half, stated a cause
of action. Phillips v. Kuhn. .....cceuveeenn.. et eaenes vesveresass

Judicial Sales. See MORTGAGES, 6. REVIEW, 30.

1.

2.

A sale will not be set aside for irregularities or errors not
prejudicial to the party complaining. Miller v. Lankam...
A notice of sale under a mortgage or decree will generally
be held sufficient if the property be described as in the
mortgage or decree. Id.

. A sale will not be set aside on the motion of a mortgagor

on the ground that the purchaser has not paid off claims
adjudged to be prior liens upon the property sold. Id.
Evidence examined, and held that the value of the prop-
erty sold by virtue of a decree of foreclosure is not so
greatly in excess of the value found by the appraisers as
to call for the setting aside of thesale. Id.

267

886

A parchaser at a mortgage foreclosure sale is chargeable

with notice of such material facts as the records disclose,
and will not be relieved from completing his purchase on
account of defective title or prior incumbrances. Norton
v. Nebraska Loan & Trust Cou...oeecnvererrreararsonncinseronss
The doctrine of eaveat emptor applies to all judicial sales,
subject to the qualification that the purchaser is entitled

466
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to relief on the ground of fraud or after-discovered mistake
of material facts, where he is free from negligence. He is
bouund to examine the title and not rely on statements of
officers conducting the sale. Id.

. The officer conducting is under the control of the court,

and it is its duty to see that the advertisement of sale is
published in a paper that will give it general publicity so
as to invite competition,and that the sale in other respects
is fairly conducted. Stafe v. Holliday....... RN [ .

. If the trial court errs in any of its proceedings, its action

may be reviewed; but the supreme court will not by man-
damus direct the officer making the sale to advertise the
same to any particular newspaper. Id.

Jurisdiction. See ATTACHMENT, 5. CouNTY COURTS.

Jury.
1.

Equity, 2. SPECIAL TRIBUNAL. SUMMONS, 2, 3.

Where a party waives all objections for cause to the jurors
called to try his case, and also his peremptory challenges,
he thereby waives a challenge to the array. Wceping
Water Electric Light Co. v. Haldeman.......cccevveenvinneans 139,
A motion to quash the panel of jurors because not drawn
in proportion to the number of electors of the several pre-
cincts of a county, verified by an attorney upon mere be-
lief, is not sufficient to justify the court in quashing the
panel.  Id......coviiiiniiiieinniiiaininia.

Justice of the Peace. See PLEADING, 14.

1.

On the trial of a case in an ordinary action, where the de-
tendant has entered an appearance but is not present at.
the trial, it will be assumed that the cause of action is
denied, and it will devolve upon the plaintiff to prove the
game. Carr v. LuUSCher....ccevnvvncereinirenniennans

. A judgment entered by a justice of the peace upon the

verdict of a jury the day after the verdict was filed was
not entered immediately within the meaning of section
1002 of the Code, and the justice had lost jurisdiction at
the time theentry was made. Worley v. Shong........o.ernus

Laches.

It

is not the policy of the law to enforce stale claims. Streitz
v. Hartman........... D R

Landlord and Tenant. See EquITY.

1.

A promise by a lessee of real estate to pay all taxes upon
the property does not apply to special assessments for the
construction of a sewer. JIttner v. Bobingon......cosessreesnns

63

327

142

139

318

312

406

133
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2. In action upon a lease to recover rent, the defendant al-
leged that the building was leased for an unlawful purpose,
naming it, to which the plaintiff replied that the same de-
fense had been interposed to an action upon other install-
ments of rent,and overruled. Held, That the proof failed
to establish an estoppel. Hellman v. Oliver.......c.uu........ 334

3. An instruction, in substance, that the jury may determine
if the house was to be “ used for such unlawful purpose,”’

‘‘ or other unlawful purposes,”’ is erroneous. Id.

4. The unlawful purpose which it is claimed renders the

contract illegal and void must be pleaded, and unless
8o pleaded should not be submitted to the jury. Id.

5. Inorder to work a forfeiture of a lease for non-payment

of rent there must be a demand on the tenant for the rent,

although such demand may be in the form of a notice to

quit. Haynes v. Union Investment Co.......uuuun... ceeneeseenen 767
6. A court of equity will protect a tenant in possession of

property until he is paid the value of the furniture and

fixtures purchased by him under a lease which provided

that the lessor should pay for the same upon the expira-

tion of the lease, and before the surrender of the premises,

and for that purpose will restrain the landlord from prose-

cuting a suit for possession. Zd.......cceeeireiirnnineenn. 766, 771

Larceny. Seo CRIMINAL Law, 2.

1. Evidence examined, and held not to sustain a judgment of
conviction for larceny. Kuiser v. State......ccocciurerveniarnnnn .. 704

2. Instruction set out in opinion, on question of possession of
stolen property, held erroneouns. Rubb v. State............ 285, 286

3. Whether the inference of guilt is to be drawn from pos-
session of stolen goods is a question of fact for the jury.
Id........ cerreeiesaernersaas eerreeereinenee cerereees coresarnrairesensss 285

Leading Question. See WITNEsSES, 1.
Lease. See BAILMENT. LANDLORD AND TENANT.

A promise by a lessee of real estate to pay all taxes upon the
property does not apply to special assessments for the con-
struction of a sewer. Iilner v. Robingon....ccees cesrvessencesss 133

Logislature. See CONSTITUTIONAL LAw, 3.
Libel.

1. In the prosecution for a false and malicious libel charged
to have been published in the Kansas City Sun, a news-
paper published and of general circulation in Douglas
county, Nebraska, keld, that to charge a felony the paper
must be of general circulation and that the limitation to
one county merely charged a misdemeanor. Koen v. State, 676
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2. In a prosecution for a false and malicious libel it is not
necessary that the newspaper circulate to any consider-
able extent, if at all, out of the state, por that it circulate
in every county in the state, but it must extend heyond
the county in which it is published and have a general cir-
culation. Jd.

Liens. See MECHANICS' LIENS.

Life Estate.
The life estate of a husband as tenant by the curtesy is sub-
ject to seizure and sale on execution against him. A ten-
ant by the curtesy may likewise convey his title by deed
or mortgage. Deming v. Miles ...euuenn..... Cernneenaeniennsesee 739

Limitation. See AppEasL, 14. BILL OF EXCEPTIONS, 8.
Limitation of Actions. See ADVERSE PuSSESSION, 2.
Liquor Dealer’s Bond. See PRINCIPAL AND SURETY, 5.

Liguors. See CONTRIBUTION.
1. Defective dealer’s bond does not release the principal from
liability for damages resulting from sale. Uldrick v. Gil-

2. Where a dealer’s bond contains no provisinn for the pay-
ment of all damages which may be adjudged against him
under the license law, no action can be maintained ugainsg
the sureties thereon for damages resulting from thesale of
intoxicating liquors by the principal on the bond. /d..... 288

3. In an action for damages by a wife for loss of means of sup-
port resulting from the sale of liquors to her hushand,
the latter’s previous intemperate habits will no* defeai a
recovery, yet they may properly be considered by 1he jury
as affecting the measure of damages. Defendant’s in-
structions as modified by the court were propeily given.
Id......... cessenmertensreuinasteanenan ceemsesrrersienne areernesnne.. 288, 201

Lost Instruments.

‘Where a negotiable note is lost before it becomes dne the
court will require the plaintiff to give an indemmnifving
bond to the maker as a condition of recovering judgment,
but where the instrumeunt is lost after it becomes due, no
bond ordinarily will be required. JMeans v. Kendall........ 693

Majority Vote. See CoUNTY SUPERVISORS.
-Malice. See FALSE IMPRISONMENT, 4.

Malicious Mischief.
A dog has a money value which the owner may recover from
one who wrongfully and unlawfully kills his dog. Achr
L O OO UUOURRUY . -1
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Mandamus.

1.

2.

Will not lie to compel a county board to let the contract
for printing the delinquent tax list to the lowest bidder.
State v. Lincoln County...cceeessiiesairersrseeseosassensssssessessne .. 346
Lies to compel board of county supervisors to include in
its estimate of expenses the amount payable to an agri-
cultural society under sec. 12, ch. 2, Comp. Stats. Statev.
Robinson ......ceeeevenenieinnnncrnnnienneiinnns cereseriersresseanaaane 402

. Will lie to compel a school district to pay money due a

contractor upon estimates furnished by the architect under
a contract for the construction of a high school building.
Gray v. School District of Novfolk ...oeveuvenrnuiaernieniecnnennns 438

. Will issue against the auditor of state to compel the issu-

ance of a certificate to a secret benevolent order to trans-
act business in this state, without the payment of fees,
under sec. 32, ch. 43, Comp. Stats. State v. Benton......... 466

. Will not issue to require a judge of the district court to

fix the amount of a bond for appeal from an order confirm-
ing a sale under mortgage foreclosure, where no objection
was made to the order. State v. Doane......cccoeuvrruvennenn.e. 707

. Will issue on the relation of a county superintendent to

compe]l the moderator of & school district to countersign
all proper orders drawn by the director on the district
treasurer where he has refused to perform such duty.
Montgomery v. State......... crversaraerens creeccestennssnnnsene veresees 855

The supreme court will not by mandamus direct an officer
making a sale under a decree of foreclosure of a mortgage
rendered in the districtcourt to advertise the same in any
particular newspaper. State v. Holliday......ceue...... vereeens 327

Will issue against county commissioners to compel them
to call a special election for the relocation of the county
seat under sec. 1, art. 3, ch. 17, Comp. Stats., upon their
unlawfal refusal to do so after the petition provided by
law has been presented to them. Stale v. Crabiree......... .. 106

Marriage.

1

2.

Without license does not affect its validity if otherwise
legal. Haggin v. Haggin.......... ceesererennenns crervenrairanaeenns 376
Where a marriage is solemnized before a person professing
to be authorized by law to solemnize marriages, and it is
consummated with the full belief on the part of the persons
8o married, or either of them, that they have been lawfully
joined in wedlock, the marriage will be valid, although
the person before whom it was solemnized had no author-
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3. In such a case the wife could not recover damages from
her husband for frandulently inducing her to enter into a
pretended marriage, but was entitled to have satisfaction
of a former judgment for alimony set aside and the judg-
ment reinstated. Id....... ceirensensnenns cereeraeeresenranne
Master Commissioners. See JUDICIAL SALES, 7, 8.
Meaxims.
1. “Caveat emptor 7 applies to all judicial sales, Norton v. Ne-
braska Loan & Trust Co.............. cresesisernrnnssnconenns ceroenees
2. “Respondeat superior’’ does not apply to the negligent acts
of a member of the fire department of a city. Glillespie v.
City of Lineoll.eeecerssseiersecorsionrorananioscnnsonnens

Mayor. See METROPOLITAN CITIES, 2,

Measure of Damages. See AssaULT. CARRIERS, 3-5.
CONVERSION, 4. COVENANT OF WARRANTY, 6. DAM-

AGES. DEATH BY WRONGFUL ACT. EJECTMENT, 12.

FALSE IMPRISONMENT, 4. VENDOR AND VENDEE, 3, 4.

For breach of builder’s contract. Consaul v. Sheldon ........ .

Mechanics’ Liens.

1. The findings of the trial court will not be disturbed on
appeal where they are sustained by the evidence. Her-
bert v. Keck....ccovveeunnss TN tessssaseseiensens tenssnnsssireseses

9. Where the answer to a petition to foreclose & mechanic’s
lien denies the indebtedness in the full amount claimed,
but admits indebtedness, not stating the amount, the
plaintiff is entitled to judgment on the pleadings. Gray
v. Elbling ..oovovivinanns vernreenns vrresees revsesasesrtersensosesasans 278,

3. A person who furnishes any material for the constraction
of a building by virtue of a contract, express or implied,
with the owner thereof, is entitled to a lien thereon for
the amount due for the same, upon filing a sworn state-
ment of his account with the register of deeds of the
proper county within four months of the time of furnish-
ing such material. Livesey v. Browa........ rerescessonisisanan .

4, Where an absolute deed, properly executed and acknowl-
edged, is given and intended ouly as a mortgage, and the
contract to reconvey rests in parol, the proper recording
of the instrument is constructive notice of the interest of
the grauntee in the property therein described. Such lien
is superior to a mechanic’s lien for materials furnished
under a contract entered into with the grantor after the

“recording of such deed. Id.....cc.cocuieirniniiiiiiiiiieinnnns

Metropolitan Cities. See OFFICE AND OFFICERS.
1. The general provision contained in section 172 of the

376

466

247

508

284

111

211
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charter of the city of Omaha, for the removal of city officers,
upon charges by the district court, is not exclusive. State
Vo SMilRe.viensvinrecaisiniiiiasissecns vareense

2. The mayor had authority to remove the commissioner of
health without having made charges, and to appoint one
in his place. State v. Somers.......... cerneneees Cereereerrrinsnans

3. Bection 172 of the act in relation to metropolitan cities
requiring charges to be made before removing officers does
not apply to a case where the power of removal is retained
and no charges are required. Id.

4. By the Omaha charter the governor is authorized to re-
move members of the board of fire and police commission-
ers for official misconduct only, and, upon charges specify-
ing the particular act or acts to be proved and an
opportunity to be heard in their own defense. State v.
SHALR cevvareririesiriassaseiressaasnnanens ceerrneeane crererriinnnnrenns es

5. Where the statute authorizing the appointment of a com-
missioner of health contains a reservation of the right of
removal without preferring charges and this power is ex-
ercised by the removal of the incumbent and the appoint-
ment of another in his stead, the right of the former to the
office will cease. Stale v. Somers .......cccvcveerevvecenrennnenen

Mingled Funds. See BANKS AND BANKING.
Mischief. See MALICIOUS MISCHIEF.

Misjoinder of Parties. .
Is not ground for demurrer. Lancaster County v. Bush ........

Moderator of School District. See ScrooLs, 3.
Money Had and Received. See PLEADING, 2, 5.

Mortgages. See ACKNOWLEDGMENT. DEEDS, 9. HoME-
STEAD. JUDICIAL SALES, 2. QUIETING TITLE, 2.
SUBROGATION, 2. VENDOR AND VEXNDEE, 2.

1. In a foreclosore proceeding the holder of a prior mortgage
is not a necessary party. Stratton v. Reisdorph.............. .

»

It is not essential to the validity of a notice to sell real

estate, to state therein the amount of the decree. Id.

8. Where forgery is proven a judgment canceling the appar-
ent lien of a mortgage is proper. Capital National Bank v.
Williams ........ seveones [P ere teveens teereretenttienresentiiietnenens

4. The fraudulent alteration of a promissory note secured by

a mortgage cancels the debt which it evidenced and dis-

charges the mortgage. Walton Plow Co. v. Campbell....... .

5. In a foreclosure proceeding, where the holder of a prior

14

14

322

120

314

410

174
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mortgage is not made a party, it is not necessary for the
court to find the amount due on such mortgage. Stratton
v. Reisdorph ....... eereenstaritere e aueraraatssanesasnan s rarraas . 314

6. Where parties have been personally served with summons
and make an appearance in a suit to foreclose a mortgage,
they cannot afterward, to defeat confirmation, assail the
decree for a mere irregularity. Id.

7. A person who received an application through an agent for
a loan upon real estate sent a draft for the amount of
the loan, payable to the mortgagor, to his agent, and in-
structed him to have certain liens on the property satisfied.
The agent procured the indorsement of the mortgagor on
the draft and retained the same on the pretense of satisfy-
ing the liens, but instead of doing so absconded with the
money without paying the claims. Held, That the proof
failed to show a delivery of the draft to the mortuagor,
and did show that the agent was intrusted with the same
as agent of the lender. Figley v. Bradshaw................... . 337

8. The loan having failed, a mortgage for commission in pro-
euring the same was properly canceled. Id.

9. The note and mortgage being void, and having been trans-
ferred to a bona fide purchaser, judgment was properly
rendered against the party making the assignment. Id.

10. In a foreclosure proceeding it appeared that defendant,
before the execution of the mortgage, had conveyed the
land by deed to one who afterwards became his wife; that
the deed was duly filed for record before the mortgage
was given; that the records of the county where the land
was situated were destroyed by fire, and when partially
restored failed to show the record of the deed; that the
mortgage was executed after the wife’s death, and that
the wife died intestate. Held, That the title to the prop-
erty wasin the wifeat the time of her death and descended,
subject to the husband’s right by cartesy therein, to her
only daughter, and that the mortgagee was entilled to a
decree of foreclosure and sale only of the life estate of the
husband. Deming v. Miles....cccvuviieireriarnivoiiineienransonns . 739

Motions. See AFFIDAVITS. APPEAL, 6,9, 12. ATTACHMENT,
13. BILL oF EXCEPTIONS, 2,6. CONTINUANCE. PLEAD-
ING, 9. Pracrick, 1. Review, 18.26, 33.
A motion to quash a panel of jurors, verified by an attorney
upon mere belief, is insufficient. Weeping Wuler Electric
Light Co. v. Haldemat ... ...cvereriorsaisiiinsarsrarasssonces veeeeenss 139

Multiplicity of Suits. See Equity, 2.
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. INDEX.

Municipal Corporations. See EsTorPEL, 1. METROPOLI-

1

TAN CITIES. NEGLIGENCE, 1. OFFICE AND OFFICERS.
TAXATION.
A city is not liable at common law for the negligent acts
of the members of its fire department. Gillespie v. City of
LARCOIM cuee vttt ettt vree et cere s evee e eeraes ccveseeneens .

. Under sec. 31, ch. 9, Gen. Stats., a city of the second class

ean only establish the grade of a street by ordinance. In
an action for damages caused by surface water it was
error to instruct the jury otherwise. 7T hemanson v. Cily of
Kearney... Ceesererevteeintnenes crreecierenesiense

. A city cannot shlfb responmblhty for keepmg its streets in

a safe condition onto a contractor who has made an exca-
vation in a public street, and thus relieve itself from lia-
bility for neglect to erect proper barriers. City of Omaha
v. Jengen ......... R PO cees

. The collection of a special assessment for the improvement

of a public street will not be enjoined in a case where the
pleadings and evidence show that it was substantially
correct; no objection having been made until the work
was completed and there being no offer to pay the
amount justly due for the improvement. Redick v. City
0f OMARG.......ccveeriarenrniiieiisiarinens eeererseeraetnir 125,
When the authorities of a city change the grade of astreet,
appoint appraisers to assess the damages of abutting own-
ers, and confirm the award when returned, the city,on the
trial of an appeal taken by the land-owner from the assess-
ment of damages, cannnt urge defects and irregularities
in its own proceedings in changing the grade, to defeat a
recovery. Lecond Congregational Church Society v. City of
OMARG ..eneeerneninriiner vt e eeaaee crenene svemvens cerene

Mutual Fire Insurance Companies. See INSURANCE, 8, 13.
Negligence. See CARRIERS, 3-5. CONTRIBUTORY NEGLI-

1

GENCE.

A city is not liable at common law for then egligent acts
of the members of its fire department. Gillespie v. City of
LAneoln w.ceoviviiiiiniiennnnnrinnisinnens. Cerereettecnteenr it erae s easen
In an action for damages to a brick wall caused by negli-
gence in the construction of a sewer, where there is a con-
flict in the evidence, the judgment of the court below will
be affirmed. Oleson v. City of Platismouth.....................
In an action for damages where injury resulted from delay
a contractor was not chargeable with negligence for refus-
ing to prosecute at night and on Saunday the work of con-
structing a sewer. Id.

34
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103

34

153
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Although a party may have negligently exposed himself
o an injury, yet, if the defendant, after discovering his
exposed situation, inflicts the injury upon him through a
failure to exercise ordinary eare, the plaintiff may recover
damages. U. P. B. Co. v Mertesu...uuercracsoseresaninrionanens

A railway company is liable for damages where its engi-
neer, in a city where teams are constantly passing, need-
lessly and unnecessarily opens the valves of his engine
and permits the steam to escape, whereby horses are
frightened and run away, causing injury. O. & R. V. R.
Co. v. Clark....... reeeennnareneneanes ceeernene eseresracanenransreannens

There being testimony which would warrant the jury in
finding & verdict against the defendant, it was properly
submitted to them and the court did not err in refusing to
direct a verdict. Jd.....ceeeeiieniens eee sresssssnaraniuransetnenes
In an action against a railway company for negligently,
wrongfully, and unlawfully blowing off steam from its
engine, whereby plaintiff’s horses were frightened and
ran away, breaking his leg, it was held that the words em-
ployed implied that steam was blown off needlessly and
unnecessarily, and as no objection had been made to the
petition by demurrer it was sufficient after verdict. Id...

Negotiable Instruments. See ALTERATION OF INSTRU-

1.

MENTS, LosT INSTRUMENTS. PLEADING, 13.
In case stated in opinion, an indorsee showed reasonable
diligence in the collection of a check drawn upon a bank
which closed its @oors before payment thereof, and the
drawers were liable to the indorsee for the amonnt of the
check. Nebraska National Bank of Omaha v. Logan....... .
When the signature of an illiterate person is obtained to
a promissory note by the payee fraudulently inducing him
to believe that he is signing an instrument of an entirely
different character, without any fault or negligence of the
maker, the note cannot be enforced, even in the hands of
a bona fide holder. Willurd v. Nelson....c.c.c . verrenseeeerias
Where an officer of a bank received notes, payable to an
individaal member of a partnership to secure the latter’s
private debts, knowing that the notes helonged to the
company as proceeds of a sale of the firm business and
stock, the notes were properly subjected to the payment
of the firm debts in a creditor’s bill by the partnership
creditors. Tolerton v. MeLAMue . cveeeriiiriiecarerieresarassenses
In an action against an indorser, where the sole issue was
upon the question whether or not the words “ protest
waived” were written upon the notes when the defendant

867

868

867

182

651

26
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delivered them to plaintiff, proof tending to show that the
indorsee was unacquainted with the makers, and in effect
required the defendant to guarantee the notes by making
the indorsement, was sufficient to justify a verdict for
plaintiff.  Mehagan v. MeManus....... [ Cerrneranaens

. The verdict conformed to the proof in an action on drafts,

where the defendant denied that he was acceptor, and tes-
tified that the signatures to the acceptance were not his,
and the proof showed that the alleged acceptance had been
obtained, if at all, by a stranger at a time when the
defendant had signed two contracts, and two property
statements for an alleged hvdro-carbon burner, which the
stranger professed to be about to furnish. State Bank of
Wilcox v. Wilkie.............. crerecsenresenans terestenreseterstitsnian

. In sach a case in determining the good faith of the pur-

chaser it was proper to submit to the jury evidence to
show that on the night of the alleged acceptance a stranger
took the alleged drafts, indorsed the same and delivered
them in the night time to one Wheeler and then left the
county; that at 9 A, M. next morning Wheeler took the
drafts to a bank and discounted them for four-fifths of
their fuce value; that the acceptor lived less than three
miles from the bank, was solvent, and no inquiry was
made about the drafts. Id.

New Trial. See REVIEw, 18,33, 34.
Newspapers. See LIBEL. MANDAMUS, 7.

Non Compos Mentis. See INSANITY.

Notice. See ANIMALS, 4,5. Equiry, 1. INSURANCE, 7, 9,

10. JupICIAL SALES, 2. MORTGAGES, 2.

The purchaser at a mortgage foreclosure sale is chargeable

with notice of such material iacts as the records disclose.
Norton v. Nebraska Loan & Trust Co......... veressnenes

Nuisance. See ANIMALS, 3.
Objections. See EVIDENCE, 21. REvIEw, 16, 18, 20, 23,32, -

¢

TRIAL, 4.

Failure to except to admission or exclusion of testimony is

waiver of error. Johnson v. SWAYZE ....oveveereenneennennennn. .

Occupying Claimants, See EJECTMENT, 12-14.

Office and Officers. See METROPOLITAN CITIES.
1, Where by law there is no fixed term of office and the

incumbent holds during the pleasure of the appointing
power, the power of removal is discretionary and may be
exercised without notice or hearing. State v. Smith....... .

633

466

117
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2. Where the incumbent is elected or appointed for a definite
term, and is removable only for specified cause, the power of
removal cannot be exercised until there has been preferred
against him specific charges, of which he shall have no-
tice and an opportunity to defend. Id.

3. Where a person is appointed to an office for a definite pe-
riod and there is a provision of statute that to obtain his
removal charges must be preferred against him, he cannot
be removed unless such charges are made; but this rule
does not apply to a case where the power of removal is
retained and no charges are required. State v. Somers.....

Official Seal. See ATTACHMENT, 12.

Onus Probandi. See ATTACHEMENT, 13. ELECTIONS, 4.
EVIDENCE, 20. USURY.

Opening and Closing.
Defendant is entitled to open and close where he admits
plaintiff’s cause of action and sets upand estahlishes new
matler as a defense. Suiter v. Park National Bank....eeee

Opinion Evidence. See EVIDENCE, 15.

Order. See DECREES.

In an action by a payee against the acceptor of a conditional
order for the payment of money the plaintiff must aver
and prove that the conditions stipulated in the order have
been fulfilled. Stabler v. Gund.....ceeviivennaneinnnnnnias cerenee

Paramount Title. See COVENANT OF WARRANTY, 4, 6.
Parol Contract. See DEEDS, 9.
Parol Trust. See STATUTE OF FRAUDS.

Parties. See ERROR PROCEEDINGS.
In a foreclosure proceeding the holder of a prior mortgage is
not a necessary party. OStration v. Reisdorph...... rrransesees

Partnership.
A chattel mortgage given to secure a partpership debt, exe-
cuted by one partner with the assent of the otheér, is valid.
Clay v. Greenwood..... ..... Cevevesreraerttiatsnieraenarontiiranee

Payment.

While as between the debtor owing several debts and his
creditor, where the former, at the time of payment of a
sum of money, fails to designate the debt on which it is to
be applied, the latter may do so, yet there is an exception
to this rule, as, where the money was received by the
debtor from a third party whose property would be liable

323

372

648

314

736
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for the debt in case the money was not applied upon the
third party’s liability. Crane Bros. v. Keck ............ conens 683

Personal Injuries. See DaMAGEs, 1. NEGLIGENCE, 4, 5.
Plats. See TAXATION, 2.

Pleading. See APPEAL, 7,10. DEMURRER. EJECTMENT, 6.
Equiry, 1. ForEiGN LAWS. INSURANGCE, 11. JuDGg-
MENTS, 10. LANDLORD AND TENANT, 4. MECHAN-
1cs’ LIENS, 2. NEGLIGENCE, 7. ORDER. STATUTE

OF FRAUDS.
1. Permission to amend is discretionary with court in actions
pending in district court. Joknson v. Swayze .......... veeeees 117

2. In an action in substance for money had and received, a
general denial only puts in issue the receipt of the money.
Smith v. Wiglon.....ee.en...... eseeransussnressestnnne ceeerrrnreeannes . 460
Every material averment in a petition, not denied by the
answer, for the purposes of the action will be taken as true,
Livesey v. Brown........ veerrenses [P vevnsesrines serssenecnses 112

®

4. A plaintiff out of possession may change his petition to
quiet title 50 as to state a cause of action in ejectment.
Homan v. Hellman...... TN [ trersrenseeceensena creenees 414

6. Where the defendant claims money as due him under a
contract with the plaintiff, he must plead the fact showing
his right to retain the same. Smith v. Wigton. ...... coreeans . 460
6. Every material allegation of new matter in a pleading not
denied by the answer or reply, for the purposes of the
action, is to be taken as true. Consaul v. Sheldon............ 247
7. A denial in an answer of all material allegations in the
petition, although faulty, will be held sufficient when as-
sailed for the first time by motion for a new trial, Rosen-
baum v. Russell............... N conresanesaes 513
8. An answer that defendant is not indebted in the full
amount claimed is not a denial of any fact on which the
right to recover depends and raises no issue. Gray v. Eib-
2 S ceeserreeneeciusanrrenes Ceresrarsesainness 279
An objection to a petition on the ground that an instru-
ment on which the action is based, or a copy thereof, is
not attached, should be made by motion before answer.
Cheney v. Straube......... cevearsrennae deerserneinns cesevesnenrinreinns .. 521

10. Where an amended answer to an amended petition has
been filed without making the original answer part of the
second, the case stands for trial on the amended pleadings
and the originals are disregarded. _ Smithv. Wiglon......... 460

©

11. An error, if any, in overruling a motion to require
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plaintiff to separately state and number his two causes
of action, is cured by instructing the jury that a recovery
can only be had upon one. 8t. Paul Fire & Marine Ins. Co.
V. GOURElS ceuoevcvvniiinranineianenns ceterearernarnane rrecesnieneunenes 363

12. Damages which necessarily result from the injury com-
plained of in an action for breach of contract may be re-
covered without a special statement of the same in the
petition. Kingsley v. But'erfieldu...ouceeecrirenisniueinnnans ee 230

13. A petition setting out the note upon which suit was
brought, alleging that it ‘‘is long past due and no part of
same has been paid,” but failing to allege a waiver of de-
mand and notice, was held sufficient after judgment to
sustain it, as the defendant, who could avail himself of
the defense, does not object. Belcher v. Palmer............... 449

14. The only pleadings required in an ordinary action before
a justice of the peace are the bills of particulars provided
by sec. 951 of the Code. Where a cause is appealed to the
district court, and the answer contains new matter, the
plaintiff may follow the procedure in the appellate court
and reply to such new matter. C., B. & @. E. Co. v. Gus-
BN veveie veeonconsanecnsonssneiss sonene crerereeene vesserecisersencasnesss. 86, 90

Policies of Insurance. See INSURANCE.

Possession. See ATTACHMENT, 10,14, CHATTEL MORTGAGES,

3. ForCIBLE ENTRY AND DETAINER, 2.

Powers of Attorney. See ATTORNEY AND CLIENT.

Practice. See APPEAL. ATTACHMENT, 2. 6. BiLL orF Ex-

CEPTIONS, 1, 3, 6. RECORDS, 2. REVIEW, 25,
1 A defendant who desires to submit his case to the jury
on plaintiff’s evidence, and asks the court to instruct the
" jury to find for him,should make his motion to that effect
without reservation. U. P. B. Co. v. Mertes...cuveerrerenenrs 204
2. Any error in refusing to direct a verdict against the plaint~
iff at the conclusion of his testimony in chief is waived
by the introduction of evidence by the defense. Id........ 208
3. So long as the subject of the action remains substantially
the same, an amendment may be permitted to adopt the
relief to the facts relied upon for a recovery. Homan o
HellMON v veeeveeeeerireassosatnsssassssssrsssssasresson navsensssssenee 414
4. A failure to pay costs of suit in an action which has been
dismissed for want of prosecution, where there is a valid
excuse for non-payment, will not prevent procedure in a
second action. U. P. B. Co. v. Mertes...ccocorernennrvnenenes. 204

5. Where the clerk of the court and deputy sheriff assist in
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drawing the jury and talesmen, and are interested in the
result of an action, the party complaining should bring the
matter to the attention of the court before trial, otherwise
the objections are waived. Leavitt v. Sizelu.eceeeerevunnns...

Premium Notes. See INSURANCE,13.
Presumption. See DEEDS, 6.
Principal and Agent. See Estorrer, 2. MorTGAGES, 7

REAL ESTATE BROKERS. USAGE.

Principal and Surety. See CoNTRACTS, 1.

1.

L

A surety cannot urge the default of his principal as a
ground for discharge from his obligation. Consaulv. Sheldon
Where a statute required two or more sureties to a bond
which was signed by but one, who waived additional sure-
ties, he will be held liable. Gray v. School District of Nor-
Jolk........
A surety on the bond of a contractor for the erection of g
building is bound only in the manner and to the extent
provided in the obligation, and if payments are made to
the contractor in excess of the amounts due on estimates,
he will not be liable for such excess, Id.

In anaction upon a ¢ .ntractor’s bond it was keld that the
making of reasonable changes in the plans of the building
during the progress of the work which did not materially
increase the cost beyond the contract price did not release
the sureties, where the contract permitted alterations to

84

248

438

be made. Consaul v. Sheldon. ....ccveuvereniensnnannn. renvesoraenen 248

Where a liguor dealer’s bond contains no provision for the
payment of all damages which may be adjudged against
him under the license law, no action can be maintained
against the surcties thereon for damages resulting from
the sale of intoxicating liguors by the principal in the
bond. Uldrich v. Gilmore....... corerenenes teereseriecenstnrreserane

. Under a building contract authorizing changes in the

plans, the writing of the word *‘glazed ” thereon, indicat-
ing the kind of doors, does not invalidate the contract or
release the sureties on the bond where the change was
made without the knowledge or consent of the contractor.
Consaul v. Sheldon............. corennene eerenns N .
When the plans and specifications for a building are
changed after the contract is signed, without the knowl-
edge or consent of either of the parties, the same will not
vitiate the contract; and where the contract authorizes
alterations the sureties on the bond will not be released.
Id....eeeennt O crrvessssssnesersirairanes creenee., 248, 256,

288

257

259
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8. In an action on a builder’s bond in case stated in opinion,
it was held that the sureties were discharged from liabil-
ity, where payments were made during the progress of the
work without the consent of the sureties, and without
estimates of the architect in excess of eighty-five per cent
of the contract price in violation of the agreement be-
tween the contractor and owner. Bell v. Paul....ccuvueucene

Priority. See FORCIBLE ENTkY AND DETAINER, 2. JUDI-
CIAL SALES, 3. MORTGAGES, 1,56. REPLEVIN, 6.

Process. See SUMMONS.

Promissory Note. See NEGOTIABLE INSTRUMENTS, 2-4.
PLEADING, 13, SUMMOKNS, 2.

Proof of Loss. See INSURANCE, 9.
Protest. B8ee NEGOTIABLE INSTRUMENTS, 4.

Provocation.
‘Words of provocation will not justify an assanlt, but may be
ground of mitigation of damages. Hamanv. Omaha Horse

Ry, €0 ervareniiiniisiisineseosrsrsessesensesesssissnrssansssasesscsanas

Public Improvements. See MUNICIPAL CORPORATIONS.

Public Lands. See ADVERSE POSSESSION. RAILROAD CoM-
PANIES, 2.

Purchaser. See JUDICIAL SALES, 3, 5.

Quieting Title. See BoNA FIDE PURCHA-ERS, 3.
1. A plaintiff out of possession may amend his petition to
state a cause of action in ejectment, upon payment of costs.
Homan v. Hellman........ cernene reseestretesisaatuiiiernaas

2. Where title of a purchaser of real estate fails, at the suit
of a husband and wife to quiet title to their homestead by
reason of the fuilure of the wife to join in the conveyance
to such purchaser, and it appears such purchaser, in the
belief that he held title nunder his conveyance from the
husband, had paid a mortgage that had been executed by
such husband and wife, he should be subrogated to the
rights of the mortgagees and decree of foreclosure should
be entered in his favor. Betis v. Sims ...ccevvrennierennannn.

8. A husband and wife requested a person to buy their home-
stead from a grantee of the husband alone, agreeing to
purchase a part thereof from him as soon as they could
procure funds, and the person so requested thereupon
bought and took conveyance from such grantee of the hus-
band. The husband and wife subsequently brought suit
to quiet title in themselves to the same land on the
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240

74

414

840



960 INDEX.

ground that it was their homestead and the former convey-
ance was executed by the husband only. On these facts
the purchase money paid by the person so requested by
the real owners to purchase from the holder of the appar-
ent title should in equity be treated as an advancement
for ihe plaintiffs, and defendant should be allowed to off-
set the amount thereof, with interest, against the plaint-
iff’s claim for rents and waste. Jd.

Quitclaim Deed. See VENDOR AND VENDEE, 1,
Quo Warranto. See OFFICE AND OFFICERS.

Railroad Companies. See ADVERSE PoSsESSION, 1. DEATH
BY WEONGFUL AcT. EMINENT DoOMAIN. NEGLI-
GENCE, 4-7.

‘Where a railroad company had earned lands granted to the
state by the United States for internal improvement at
the time taxes were levied thereon, and the state had,
prior to the levy, parted with its title to the company, the
lnnds were taxable although the United States did not ap-
prove the selection of the state until after the levy of taxes
had been made. Elkhorn Land & Town Lot Co. v. Dizon
County ....... O, N verreresensennenss 426

Railroad Grants. See RAILROAD COMPANIES.
Real Estate. See EJECTMENT. VENDOR AND VENDEE.

Real Estate Brokers.
1. A real estate broker who is employed to sell or dispose of
the property of his principal is entitled to recover his
commission whenever he has procured a customer who is
willing aund able to purchase the property at the price and
upon the terms named by his principal. Siemssen v. Ho-
MATE +ennnvenrons Ceeseernesnctetaneerues ssenaeenettnnsaresTasssnen eanranen 892

2. In an action by a real estate broker to recover commission
for effecting a contract to purchase lands, where the evi-
dence clearly showed that the customer was not able to
purchase according to the terms of his agreement, the
agent was not entitled to recover. Id.

Receivers.

1. An order by a judge apparently within his jurisdiction,
appointing a receiver, which is regular on its face, is prima
facie valid; and where money is collected by the receiver
under such an order and applied in good faith to necessary
repairs and to payment of taxes due upon the property
therein named, such an order is a sufficient justification
in an action against the receiver to recover the rents ool-
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lected by him after it has been vacated for want of suffi-
cient notice of the application. Edcev. Strunk............... 307

2. Such an order isa sufficient defense as to acts done in good
faith in obedience to its commands; but if the receiver
claim property or other rights as such, he is required to
show a valid appointment. Joknson v. Powers, 21 Neb.,
292, distinguished. Id.

Recitals. See DEEDS,7. RECORDS, 2.

Records. See ArpraL, 2,14. DEkebs.

1. In all appellate proceedings, the records of the trial court,
when properly verified, import absolute verity. Worley v.
Shong......c..u... Cereeerareeniierens cere serennne Ceereatesisnraanisiens .31

2. The recitals of the record of a trial court are conclusive
upon the parties as to the term at which a decree was
rendered. If the record is incorrect, the remedy is by a
proper proceeding in the trial court to correct the same.

Statev. Hopewell....eevenrvrenerunennnn.. Creereenriennereseeaenns creneee 823
Referees.
Should settle and sign bills of exceptions in cases tried be-
fore them. Carlson v. Beckman.........uun.......... cernes ereeens 392

Registration. See DEEDS. TaXATION, 2. )
Is prima facie evidence of the delivery of deed. Bowman
v. Griffith.......ccocnvannns Cerresianceuerritaerrerseanennans cererane e 365

Relocation of County Seat. See COUNTY SEAT.

Remittitur.
In case stated in opinion the judgment was affirmed upon
the plaintiff below filing a remittitur in the supreme court
for $1,375. Haggin v. HAggif....c.uvereviivesseresenennassennns 381

Removal of Officers. See METROPOLITAN CITIES. OFFICE
AND OFFICERS.

Rents and Profits. See EJgcTMENT, 16, JOINDER oOF
ACTIONS. LANDLORD AND TENANT, 2, 5.

Replevin. See ATTACHMENT, 10. SALES.

1..Upon the conceded facts and evidence referred to in opin-
ion, the judgment is right and is afirmed. Grakam o,
Carpenter...........ccuvenriiieenvennnennnn. teresesiesiaierieeareneneee,, 182

2. When property has been delivered to plaintiff, who is the
general owner thereof, if the jury find in his favor, it is
unnecessary for them to assess the value. Hanscom o,
Burmood........ cenraene Cerrettteerr e rreearraes cveseeen teverens .. 504

3. In such an action, where a verdict is returned in favor of
the plaintiff, a judgment in the alternative for the return

61
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of the property, or in case a return cannot be had, the
value thereof, is improper, but the judgment will not be
reversed on that ground where it appears that the property
was in plaintiff’s possession when the judgment was ren-
dered. Id.

. Where a mortgagee replevies the property from the mort-

gagor before any conditions of the mortgage have been
broken entitling the former to the possession of the same
in case of the verdict in favor of the defendant in the re-
plevin suit, the amount of the mortgage debt must not
be deducted from the value of the property in determin-
ing the interest of the defendant. Manker v. Sine.........

. Where the evidence shows that two partners entered

into a scheme to evade the payment of their creditors
and transacted business in the name of their wives, a
judgment in favor of the latter in an action of replevin by
which goods seized on execution as property of the
husbands were recovered, will be reversed. Wedgwood v.
Withers.. ...cocevenuns creseesesatranenes cerereerarersennennaanias

‘Where, in an action of replevin by mortgagees of goods
and chattels against a sheriff who had levied on the goods
under a writ of attachment, a verdict is rendered in faver
of the sheriff, and the value of the goods taken by the
mortgagees is found to be sufficient for payment of all
the liens, the judgment entered thereon will not be re-
versed without a showing of prejudice to the mortgagees,
even though it be conceded that the lien of the mortgages
was superior to that of the attaching creditors. Me¢Don-
ald v. Bowman. ............. Pt Ceeressresiesetnienae .

. In an action of replevin, where the property has been de-

livered to the plaintiff, in case a verdict is returned in
favor of the defendant,the judgment must be in the al-
ternative for a return of the property, or the value thereof
in case a return cannot be had, or the value of the pos-
session of the same, and for damages for the unlawful de-
tention. Thestatute requiring the judgment to be in the
the alternative form is imperative. Manker v. Sine.........

. The judgment not being in the alternative form, the cause

is remanded to the court below to render the proper judg-
ment upon the verdict returned by the jury. Id.

Res Adjudicata. See EMINENT DOMAIN, 4, 5.
N. R. Co. 0. Culter......ceeessveressasccae sasssesnsssassesserssnssosnesses 143

Rescission. See SALES,

Revenue. B8ee TAX LiENS. TAXATION.

749

583

93

746
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Review. See AFFIDAVITS. APPEAL, 9. ATTACHMENT, 7, 9.

o

10.
11.
12,
13.

14.

15,

16

17

18

EJECTMENT, 3, 4 ERROR PROCEEDINGS. EVIDENCE,

2, 6, 15. INSTRUCTIONS, 3, 4. REPLEVIN, 6.
There is no material error in the record. Powers v. House, 129
Evidence held sufficient to sustain the verdict. Melhagan
v. McManus........ ceeneas B U Y 633

. Evidence keld sufficient to sustain the verdict. Willurd ».

Nelson .......... chberseeeenesensasennsasssnaesse vesnstonensers [ 651
Lyon v. Moore........... vesesrorensarenesssanararene rerreesritaraianuans 536

. Upon the conceded facts and evidence the judgment is.

affirmed. Graham v. Carpenter............. crrererreesraessiees 782

Evidence examined and, hcld not sufficient to establish a
trust in parol. Dailey v. Kinsler....co.ceveveveeeivennnns cereene 835

. Evidence examined, and held sufficient to sustain the-

judgment of the trial court. Galligher v.Connell............ 517

Evidence examined, and held sufficient to sustain the judg-
ment. McClelland v. SCroggiN....ccececerseressosericesecnecacns 537

. Where the verdict is against the weight of evidence, the

judgment will be reversed. Walson v. Coburn............. . 492

. Evidence examined, and %eld insufficient to support the

verdict of the jury. Wedgwood v. Withers...... [P - 583
The verdict and judgment conform to the proof and are
affirmed. Weeping Water Electric Light Co. v. Haldeman, 139
The evidence examined, and keld to sustain the judg-
ment of the district court. Hays v. Franklin County Lum-

ber Co....... ceeesraseitesntntsninntrestinaniannas crasresetrrsanessans T 511
Findings and judgment are right and need not be re-
viewed at length. Taylor v. Kearney County...... sesesssesees 381

A judgment will not be reversed on account of harmless
error. St Paul Fire & Marine Ins. Co. v. Gotthelf.... ....... 351
Evidence examined, and Aeld sufficient to sustain the ver-
dict and judgment. Jd.........ooecoiivievininiininerinirerees 362
‘Where evidence, although conflicting, is sufficient to sus-
tain the findings of the jury the judgment will not be
reversed. MMill8 0. TTQVE .ccccuiinenreieinrcivrnrneerseseressesssnens 208
Exceptions must be taken to the giving of instructions in
a civil case, in order to review them in the supreme court.,
Darner v. Daggett....ceiveeennerrireresirureniinieenciseessssasirssnss 696
It is not prejudicial error, for which a judgment wil] be
reversed, to admit in evidence proof of admissions of de-
fendant’s attorney, when the same admissions had been,
made in the answer. Rosenbaum v. Russell...... Ceraeenes 513, 514
Objections to instructions to the jury must be made in the
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19.

20.

21.

22.

23.

24.

25.

26.

29.

INDEX.

motion for a new trial in order to have them reviewed by
the supreme court. Hanover Fire Insurance Co. v. Schellak, 701
The testimony in an action on notes given for a harvest-
ing machine on question of guaranty did not sustain the
verdict for the defendant. MeCormick Harvesting Machine
Co. v. Hartman....... crereeene. cesrsenerinies cerenresessencorsesesesss 629

Ordinarily objections to the admission of testimony not
made when offered are waived and cannot be urged for the
first time on appeal to the supreme court. Rupertv. Penner, 587

In the supreme court the presumption is in favor of the
correctness of the finding of fact by the trial court, and
such finding will not be reversed unless clearly wrong.
Bickel v. McAler.....ouvurvsivvvenrneiannnns cereernnerean, ceeeresenns D10
Where the testimony is conflicting and nearly evenly
balanced, the judgment will be affirmed. Oleson v. City of
Platt mOULR .cvvvivirieiennaniieniionninsirinsicrseses ceesrererenenirnaes 157
Rudolph v. Davis ........... veee 157
When incompetent or illegal testimony is admitted upon
a trial without objection, error cannot be predicated
thereon in a reviewing court. Woh 'enberg v. Melchert..... 803

esecsssersscstnrsersiosas

In an action to foreclose a mechanic’s lien, where the tes-
timony is conflicting, but where there is sufficient evidence
to sustain the finding of the court, its decree will be af-
firmed. Herbert v. Ke€ck occocovvnrieviirvuniiraesenennnnes crereen 508

Judgments in causes submitted to supreme court without
briefs or oral argument will ordinarily be affirmed without
an investigation of the questions presented. Siabler v.
Gund ......... veerresrenienes cererreeneens Crerrereseninen ceerevanens vevenes 648
The order of a trial court made on affidavits npon a mo-
tion to dissolve an attachment will not be reversed where
there is a conflict of e¥idence unless the ruling is against
the clear weight thereof. Dolan v. Armstrong.....cc.cuvenue 339

. The allowing of aleading question is a matter within the

discretion of the trial court, and a judgment will not be
reversed on that ground unless there has been an abuse of
discretion. Sf. Paul Fire & Marine Insurance Co. v. Gott-
Relf wieeereennnn creerrrrennes teeseessestsarranse iesnssntaneineranen 351, 357

. Objections to the rejection of certain testimony considered

and overruled. Evidence examined, and held that the
damages assessed by the jury for loss by fire are not ex-
cessive. Hanover Fire Insurance Co. v. Schellak.............. 701
Where issues of fact are tried on affidavits, the supreme
court will not review the order of the district court upon
such evidence, unless the affidavits are identified and pre-



INDEX. 965

served in the form of a bill of exceptions. Fitzgerald v.
Benadom .........covunee R, cenerannenns Cereeereanuiirrens cresenene 317

80. Where a defendant under & foreclosure sale of real estate
fails to object to an order of confirmation after notice of a
rule to show cause why the sale should not be confirmed,
he cannot have the confirmation reviewed in supreme court.
Statev. Doane......ccvvvnvrsvverienimrenereriiscsssnnnneeiosennererenees 107

31, An assignment of error that the court erred in admitting
the evidence of a witness for plaintiff, as shown by a cer-
tain page of the record furnished by the official reporter,
and made a part of the bill of exceptions is sufficient for
the purpose of reviewing the rulings of the trial court on
the admission of the evidence on the page referred to.
Darner v. Daggett ..... creenereiniee s nenes cerreeeriieeianas eerseene 695

32. Where the clerk of the court and deputy sheriff are inter-
ested in the result of an action, and hence in drawing the
jury and talesmen, the party complaining should make
objections before the trial, otherwise they cannot be con-
sidered in the supreme court. Leavilt v. Sizer................ . 80

83. A party is not entitled to review, on error or appeal, the
decision of a trial court in denying & new trial upon the
ground of newl¥ discovered evidence, unless all the testi-
mony given on the hearing of the motion is set out in a
bill of exceptions. Woklenberg v. Melchert. ........... crerernane 804

34. A motion for a new trial is necessary to obtain a review
by petition in error of therulings of the trial court on ad-
mission or exclusion of testimony, or to secure a review
of the evidence for the purpose of determining whether
it is sufficient to sustain the finding and judgment. Mil-
ler v. Antelope County. ....... N teereseciiianrrens creeensnennenne. 237

85. The refusing of permission to amend a pleading in an
action pending in the district court rests largely in the
legal discretion of the court, and unless there has been
abuse of such discretion which has deprived the party of
a substantial right, the supreme court will not interfere.
Johnson v. Swayze............ LTV RRRTRROTRRIRS: § b ¢

Running at Large. See ANIMALS, 1, 2.

Sales. See ATTACHMENT, 14. BAILMENT. JUDICIAL SALES.
ReAL EsTATE BROKERS. VENDOR AND VENDEE,
WARRANTY.

‘Where an insolvent purchaser of goods makes representations
a8 to his financial coudition which he knows do not repre-
sent the true condition of his affuirs, by reason of which a
seller is induced to part with his goods, the transaction is
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fraudulent and the seller may, wpon discovering the
fraud, rescind the sale and reclaim the goods. Work v.
Jacobs ...... crveerreritesaterianreresannes ceesarestsssnseienrsrasansnenes 772

Satisfaction. See JUDGMENTS, 10.

School Districts.
The county superintendent has exclusive original jurisdiction'
in all matters pertaining to the division of counties into
school districts. Hendrcschke v. Harvard High School Dis-
triet ..... coneeene - ceverenas . ceveesneancens 400

School Lands. See EsECTMENT, 15,

8chools. See MANDAMUS, 3, 6. SPECTIAL TRIBUNAL.

1. Under sec. 3, subdivision 6, chap. 79, Comp. Stats., the
rules adopted by a board of trustees must be reasonable
and just. Bourne v. State........... e eenearenareanes creveee ceveenes 4

2. Board of trustees has power to adopt and enforce appro-
priate and reasonable rules and regulaiions for the govern-
ment and management of schools under its control. Id... 1

3. A contract of employment of a teacher entered into on be~
half of the district by the director and treasurer will
bind the district, although the moderator was not con-
sulted concerning the employment. ontgomery v. State, 655

4. A rule which makes it a daty of a teacher to keep a rec-
ord of the standing, attendance, and deportment of each
pupil,and to send a written report to his parent or guard-
ian, requiring such parent or guardian to sign and retarn
the same to the teacher, is a reasonable one. Bourne v.
State......ccoerveeeniiinine o RN cereerenennne ceesnesnnssieseienees 1

Seal. See ATTACHMENT, 12.

Socret Benevolent Societies. See BENEVOLENT SOCIE-
TIES.

Sentence. See CRIMINAL LAWw, 1.

Service. See SUMMONS.

Set-Off. See QuiETING TITLE, 3.

Sheriffs. See JUDICIAL SALES, 6,7.

Solemnization. See MARRIAGE, 2.

Special Assessments. See MUNICIPAL CORPORATIONS, 4,
8pecial Legislation. See CONSTITUTIONAL LaAw, 5,

Special Tribunal.
Where a statute upon a particular subject has provided a
special tribunal for the determination of questions pertain-
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ing to such subject, the jurisdiction of such tribunal is ex-
clusive, unless otherwise expressed or clearly implied from
the act. Hendreschke v. Harvard High School District...... 400

Specific Performance. See VENDOR AND VENDEE, 3, 4.
Sporting. See SUNDAY Law. .
State Legislature. See CONSTITUTIONAL LaAw, 3.

Statute of Frauds.

Where, in an action to set aside a certain conveyance through
which the defendant claims title to lands, a court of
equity has entered final decree in accordance with the
prayer of the petition and quieting the title of the plaint-
iff, the latter may plead the statute of frauds in a subse-
quent action by the grantor of the defendant to establish
& parol trust claimed to have been created in his favor at
the time of the conveyance by him to the defendant.
Dailey v. Kinsler ..cuieevireveriaieisonencenns treseseseressinienrsnsnn 835

Statute of Limitations. See ADVERSE POSSESSION.
N. B. Co. V. CUIVEY ccveeevvrenrirnrnirresesasionserssisasasassinna veeeee 143

Statutes. See TABLE, anle, p. xlv. CONSTITUTIONAL LaAw,
4~6. TowNsHIP ORGANIZATION.
1. Repeal by implication is not favored, and a statute will
not be declared so repealed unless the repugnauncy between
the new statute and the old one is plain and unavoidable,
Albert v. Twohug....... N revseenes 563
2. The provision of the constitution that * no bill shall con-
tain more than one subject, and the same shall be clearly
expressed in the title,”” has no application to laws in force
at the time of the adoption thereof. State v. Robinson...... 401
3. The act approved April 9, 1891, by which section 145 of
ch. 12a, Comp. Stats. 1889, was amended does not take ef-
fect until the expiration of the terms of office of the two
fire and police commissioners of the city of Omaha, who
were appointed in May, 1889. State v. Smith.......... veveens 13

Statutory Bonds. .
While a statutory bond must conform substantially to the
requirements of the statute in respect to the penalty, con-
ditions, form, and number of sureties, yet, where two or
more sureties are required and it is signed by but one,
who by his words or acts waives additional sureties, he will
be held liable. Gray v. School District of Norfolk...... sesess 438

Stay. See DECREES, 3.
Stock. See CORPORATIONS.



968 INDEX.

Street Railways.

In ejecting a passenger from the street car the conductor can
use no more force than is necessary for that purpose, and
if he do so the company will be liable. Haman v. Omaka
Street By. Co..evevrsornrenenenieraens Ceesssiesnesirsaseoniinnietiesa

Streets. See MUNICIPAL CORPORATIONS.
Submission of Cause. See Review, 25.

Subrogation. See QUIETING TITLE, 2.
1. Where a father in good faith pays the debts of an insane
son, it is probable that in a proper proceeding he may be
subrogated to the rights of the creditors. Wilkins v. Wil-

2. A purchaser of real estate, having paid a mortgage thereon
in the belief that he was the owner, will, on failure of his
title, be subrogated to the rights of the mortgagee as
against the mortgagor and others who are in equity liable
for the mortgage debb. Betts v. SiMiSu.eerirreeereernrsnnnens

Subscription. See CORPORATIONS.

Summons. See JUDGMENTS, 8.

1. If there is any irregularity in the manner of service on the
defendant of valid process, he must take advantage of
such irregularity by motion or other proceeding in the
court where the action is pending. Gandy v. Jolly.........

2. Where there is no charge of collusion or fraud between the
indorser and holder of a promissory note as to the liabil-
ity of such indorser, and an action is brought against him
in the county where he resides within the state, and serv-
ice had on him there, a summons may be issued and
served on the makers in other counties of the state. Belcher
v, Paliner........oovvvuninnans Cererrrraneraeaenns treeesearerssrararenens

3. Where an action is instituted by attachment against an
absconding debtorin the county from which he absconded,
process may be served upon him in any other county of
the state, and a judgment rendered on such service will
be valid unless he appears and contests the right to main-
tain the action there. Gandy v. Jolly. ................. ceeennae .

Sunday Law.

Playing base-ball on Sunday is sporting within the meaning
of sec. 241 of the Criminal Code, and renders the persons
engaging therein liable to a fine in a sum not exceeding
twenty dollars, or to be confined in the county jail not
ceeding twenty days, or both. State v. O’ Rourk............ .

Supervisors. See COUNTY SUPERVISORS.

74

840

712

449

712

614
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Surety. See PRINCIPAL AND SURETY. STATUTORY BONDS.

Surface Water. See MUNIOIPAL CORPORATIONS, 2.
Tax Liens.

1.

Power is conferred upon counties to foreclose tax liens
by secs. 1 and 2, art. V, ch. 77, Comp. Stats. Lancaster
County v. Rush.............. vereennens D OO 1.

. Under the statutes in force since February 15, 1877, a

county treasurer is not compelled to seize and sell personal
property of the taxpayer for real estate taxes before offer-
ing the realty. Id........cccccvinrniisrennenerneniininninsoncaraneees 119

In an equitable proceeding to foreclose a lien for taxes the
dourt will not consider questions which go only to the
manner of assessment or levy of the tax in question or
other irregularity or informality in the proceedings. Roads
v. Estabrook ...... seresntcecnisnciisastonrsocertesnsensersinan anararerans IV

Tax List. See MANDAMUS, 1.

Tax Titles.
‘When the title of a purchaser for delinquent taxes shall fail

he is entitled to recover in a proceeding to foreclose his
lien, not only the taxes for which the property in question
was sold and such as are subsequently levied, but also such
a8 were levied for previous years and paid subsequent to
date of his purchase. Koads v. Estabrook....... cerenecnnerannne 208

Taxation. See CONSTITUTIONAL LAWw, 3, 5. MUNICIPAL

1

CORPORATIONS, 4 RAILROAD COMPANIES.
Under see. 50, ch. 46, Rev. Stats., the county clerk had au-
thority, where lands in his county had not been assessed,
to “ enter the same upon the assessment roll and assess the
value.”” Elkhorn Land & Town Lot Co. v. Dizon County... 426

Taxes assessed against property in the city of Omaha
when listed for taxation according to the description on a
certain recognized plat will not be held void for the reason
that the plat was never recorded. Roads v. Estabrook...... 298

In an action to foreclose the tax lien in case stated in
opinion, held that the action of the county commissioners
incorporating the town of Lincoln was not void, thongh
unplatted lands were included, and that taxes levied by
the proper city authorities upon said lands were valid.
Lancaster County v. Rush...cvoevicvrniereerumnnroessernnnssseeneseess 120

Teachers. See ScHooLs, 3.

Telephone Communications. See EVIDENCE, 19.
Terms of Court. See DistricT CoURT, 3.
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Terms of Office. See OrriCE AND OFFICER.

Title

Torts. See ASSAULT. CONTRIBUTION. DEATH BY WRONG-

of Act. See STATUTES, 2.

FUL AOT. FALSE IMPRISONMENT.

Townships.

1.

The several statutes in relation to township organization
to which appellant objects are valid and are to be con-
strued together. Sec. 7 of the act of 1891, in reference to
elections, was designed to apply to future elections and
does not affect art. 4, sec. 4, ch. 18, Comp. Stats, which
provides for temporary organization. Albert v. Twohig.....

. In changing the boundaries of a township there were pres-

563

ent seventeen members of the county board, of which -

eight voted in favor of the change and seven against, and
two refrained from voting. It was held the duty of all
present to vote, and under sec. 912 Consol. Stats., those
not voting must be counted in making up the aggregate,
and that as less than a majority had voted for the propo-
sition it failed. ZTownship of Inavale v. Bailey..........cceuves

Transcripts. See CosTs. .

Trial. See APPEAL, 15. ARGUMENT OF COUNSEL. CONVER-

SION, 5-7. EJECTMENT, 5, 7,9. ERROR. EVIDENCE.
INSTRUCTIONS. NEGLIGENCE, 6. PLEADING, 6, 10.
PRACTICE, 1, 2. REVIEW, 16, 17, 23. WITNESSES.

. The order in which a party shall introduce his testimony

rests in the discretion of the presiding judge. Consaul v.
Sheldon.......... ceseersrnrinaes

. The admission of illegal evidence in a cause tried to a

court without a jury is not sufficient ground for the re-
versal of the judgment. Stabler v. Gund.......... o

. Where, from the testimony before the jury, different minds

might draw different conclusions, it is error to direct a
verdict. Suiter v. Park National Bank............. vernes veeenn .

- An objection to the admission of a deed as incompetent,

immaterial, and irrelevant, is not specific enough to reach
a defect in the execution of the instrument. Rupert v
Penner.......c.cvveriiserecnnes
In an action on a note where the defendant admits plaint~
iff’s cause of action, but sets up new matter, such as usury,
for & defense, so that the defense would fail without proof
of such new matter, he is entitled to open and close.
Suiter v. Park National Bank. ......u..eurerierieneesnrnnn. P

Where a jury after retiring returned into court, announced

453

247

648

372

587

372



INDEX.

that they were unable to agree, and requested the reading
of a portion of defendant’s testimony, it was keld not re-
versible error to permit the stenographic reporter to read
it to them in the presence of the attorneys for the respect-
ive parties. Darner v. Daggeth....ccccoeseeieeosiiiaisiansrasicoons

In an action npon a contract of subscription to stock of a
corporation where there was testimony tending to show
that defendant waived the conditions in respect to amount
of stock to be subscribed before entering upon the main
purpose of the corporation, it was error to direct a ver-
dict. Hards v. Platte Valley Improvement Cou.eeververernennnes

Trover and Conversion. See CONVERSION.

Trusts. See BANKS AND BANKING. STATUTE OF FRAUDS.

1.

Only those beneficially interested in a trust estate can

_ question the transfer of trust property by the trustee to

@

Lol

himself. Anderson v. South Omahn Land Co..... cererieens e

The evidence referred to in the opinion held to be insuffi-
cient to establish a trust in favor of plaintiff in the prop-
erty in controversy. Id.

It is not the policy of the law to enforce stale claims which
are asserted after the witnesses are dispersed or dead. The
action discussed in the opinion is barred by the statute of
limitations. Streitz v. Hartman ......coeeeeeene Ceeneerenernenians
‘Where a trustee conveys real estate to the shareholders,
and his deeds are received in foll satisfaction of the trust,
the grantee of a shareholder cannot open up the trust and
require the trustee to account and convey to him lard not
included in his purchase. Id.

Unauthorized Appearance. See APPEARANCE.
Undertaking. See APPEAL, 11, BoxNDs.
Unligquidated Damages. See ATTACHMENT, 11,

Unorganized Territory. See COUNTIES.

Usage.

1

Where a principal empowers an agent to transact business
with respect to which there is a well defined and publicly
known usage, the presumption is, in the absence of facts
indicating a different intent, that such authority was con-
ferred in contemplation of such usage, and persons deal-
ing with such agent in good faith will not be bound by
limitations upon such wusual authority. Milwaukee &
Wyoming Investment Co. v, Johnston ..... cereraiienes ernereeeees

. Such usage to bind a principal must have existed for such

time, and became so widely and generally known as to

971

695

266

406

554
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warrant the presumption that he had it in view at the
time of the appointment of the agent. Id........... cosseneans

In an action of replevin against the purchaser of cattle
sold by an agent without authority, it was error to receive
evidence on the part of the defendant to prove that at the
time he made the purchase it was the usage of such agents
where the purchase was made, to sell cattle, in the absence
of any testimony to show that the plaintiff had knowledge
of such usage. Id.

Usury.
When usury is clearly established in the transaction, the

burden of proof is on the person holding the instrument
to show that he is a bona fide holder for value before ma-

_ turity. Suiler v. Park National Bank...........

Valuable Improvements. See EJECcTMENT, 12-14.

Valued Policy Act.
Is sustained. German Insurance Co. v, Penrod ........ceeseunnn,

Vendor and Vendee. See Bona FIDE Puk. i1asgr.  Ju-

1.

DICIAL SALES. SALES.

One who accepts a quitclaim deed from his grantor is
bound, at his peril, to ascertain what equities, if any, ex-
ist against his title. Bowman v. Qrifiith..............
Where three persons jointly purchase three lots and by
agreement took the title in the name of one of the pur-
chasers who gave his note for balance of the purchase
price secured by a mortgage on the lots, and the vendor
accepted the same, it was held that he was restricted to
the security thus taken, and could not recover a deficiency
judgment against the purchasers who did not sign the
notes. Reeves V. WilLoZ......uveuriierreeeiresireenssesseenennnanans
In case of the breach of an executory contract to convey
real estate where the vendor having title refuses or puts it
beyond his power to convey, and no part of the considera-
tion has been paid, the measure of damages which the
vendee is entitled to recover is the value of the land at
the time the contract should have been performed less the
contract price. Carver v. Taglor........ seteereertatroerneronsans e
In such a case, where the land is of less value than the
contract price, the vendee is entitled to recover nominal
damages for the breach of contract. Id.

Verdict. See NEGLIGENCE, 6. REPLEVIN, 3. TRIAL 3, 7.

Verification.
Where a pleading is to be used as ap affidavit as well as a

372

273

362

779

429
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pleading it must be verified positively. Weeping Water
Electric Light Co. v. Haldeman.........eeervenneennses reeeenrrennas 142

Voluntary Assignment. See BANKS AND BANKING.
The funds of an insolvent debtor which come into the hands
of the assignee are within the jurisdiction of the county
court.  Wilson v. COBUIR...coerrveririireaiienensiinissinessnsnnsess D30

Votes. See COUNTY SUPERVISORS. ELECTIONS.

Waiver. See ExROR PROCEEDINGS. INSURANCE, 7-9. RE-
VIEW, 20. STATUTORY BONDS. SUMMONS, 1,
1. Failure to except to admission or exclusion of testimony
is a waiver of error. Johnson v. Swayze.......cceveeunes crerens 117
2. The right to have the record entry of a decree corrected, is
not waived by taking a stay of an order of sale. Hoagland
V. Way..ooveveriiiieiiiniennnns e srreasans creraereeens ceerareeanee. 388
3. Where a party waives all objections for cause to the ju-
rors called to try his case, and also his peremptory chal-
lenges, he thereby waives a challenge to the array.
Weeping Water Electric Light Co. v. Haldeman ......... vevereee 139

Warranty. See COVENANT OF WARRANTY.
1. In an action for damages for breach of warranty in the
sale of a piano for $525, where the agent misrepresented
the value and quality of the instrument, a verdict for the
plaintiff for $250 was sustained by the evidence. Lyon v,
Moore....uouievininiannnns crreenreerenionnes Creraieeeirerreeseteanas ... 636

2. In an action on notes given for a harvesting machine
where the contract of sale provided that if on one day’s
trial the machine could not be made to do good work, and
were returned at once, the money paid would be refunded,
but that a continuous use of the machine would be an ac-
ceptance, and the proof showed that it had been used two
years, it was held that defendant failed to show a compli-
ance with the terms of guaranty and a verdict in his favor
was against the clear weight of evidence. Mec¢Cormick
Harvesting Machine Co. v. Hartman.........ceeuenvineenn. cereesnn 629

Woeight of Evidence., See EVIDENCE. REVIEW, 8, 22.

Witnesses.
1. The court in its discretion may permit a party to ask a
witness a leading question. St Paul Fire & Marine In-
surance Co. v. GOUHEIf v covvreveriereeriniiernncerenninnenn.en.. 351, 35
2. The extent to which a witness may be cross-examined
for the purpose of showing bias is within the discretion
of the trial court. Consaul v. Sheldon.........cvvevveeennneen. . 248
3. A hook containing correct entries made at the time goods
were purchased, when properly identified, may be intro-

~)



974

INDEX.

duced in evidence in corroboration of a witness, and as a
detailed statement of the items involved. ., Paul Fire
& Marine Insurance Co. v. Gotthelf....... seenens cereeenenen ceereses 351

Where a witness admitted that he had felt unfriendly to-
ward a party to the suit at times, but disclaimed such feel-
ing at the time of giving his testimony, it was proper to
exclude answers to questions by which it was sought to
show hostility three years before the trial. Consaul v.
Sheldon 255
It is competent to show on cross-examination of g witness
that he is hostile towards one of the parties, and if he
deny such fact it is proper to contradict him, but the im-
peaching evidence must tend to show hostility at the time
of trial. Id...................... ereertetittner et tieentaaea, 249, 254

6. When it is sought to impeach a witness by proving that he

has made statements out of court, or upon a formal trial,
contradicting his testimony, the attention of the witness
must be first called to the alleged statements, to the time
and place of making them, and to whom made, Hans-
com v. Burmood. ........euue............ tesceerresetirestretcsnerecesnee D04

‘Words and Phrases. See Maxims,

. “Agricultural societies.”” State v. Eobinson.......ceervenenn.. 402

“‘All moneys collected.” Taylor v. Kearney County...
‘“Base-ball.” State v. 0’ Rourk.................. sereescretensaness 614
**Caused ” and “ contributed to."” Uldrich v. Gitmore...... 292
‘“@General circulation.” Koen v. State...ueeuieriererereennnnn.. 676
* Majority vote.”” Township of Inavale v, Bailey............. 453
*‘Special assessments.” Ittner v. Eobingon........... ..., 133
*‘Sporting.” State v. O’Rourk. .. creseiritennconereniie.. 614
“Taxes.” Ittner v. Robinson.....eeurinessnnen.s

Writs. See SUMMONS.



